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M.  «1 5 

«.  Wouon,  1  0«I1- 1 1 

tFotlad  8Uia  BIdK.  *  L  Abo.  v.  SHrenumii.  S 


P*.8 
d  Statri 


Tnut  Co.  V.  Lm,  13  U 


n.  tat  .. 


ia.u 


DUer  e.  Tnrelen'  1. 


.TletUoii   'of    Howirt"Btitfu'l«    fti'. 'Wi 

..t7t.2n,  m,  KT 

Villa  v.  HllwtiikM  A  N.  a.  Oo.  8)  Wu.  It I£3 

Vtlleu  «.  Fu-ker.  a  Wena.  Sit UK 

VtaAtotrne  V.  I>earborD.  tffend.  EM Ml 


*  M.  Ma,  *S  Am.  Deo.  BM B«t 

WKble  n.Eelnbaeh.TSlll.Si:  at 

Wikefleld  o.  Fario.  SO  N.  Y.  213 4M 

Walker  D.  enmrn.  BO  Ala.  3ST « 

iJ.PhTsn:k,BPa.lW _.._ BW 

r.8auvlDeL<liU.S.K.£3I.nl.en BK 

Wall  V.  BuebbT.  1  Bro.  CD.  iSt teo 

V.  Equiubls  L.  AHur.  Sue  IE  Fed.  Bep. 

Wallerr.  Hai^rio'wWnd/Nn.'u'Am.  Dec.'iw  1M 
Walab  c  nte  Amo.  or  PhUadelpbia,  UT  Ma«. 


ewYorkCf 


B.  Wart.  *DW.  Va.Ml.aiL.B,A.  «■....    1 
nil  E.  Chlcuin.  H.  A  Bt.  P.  B.  Co.  <S  MIdD. 
614.13L.ft   ■    ■" 


E.  CbarleatoiTD/E  Qra 


.    148 


CltJ-.Hlo-rii.  BM _. 

Wartorr.  Waiter,  LB.  16  Prob.Dtr.UB 8M 

Waahbutn    r.   Orcea  <  HIcliardaoii  v.  Green) 

18IU.8.30.8BKed.«e tlOS.8n 

D.  Bewail,  9  M«.  (80 «0 

Waahlnston  A  S.  Turnp.  Bo«d  e.  BlaU,  IS  Md. 

i8» ESl,»i 

WaahlnstOD,  A.  A  Q.  B.  Co.  v.  Brown.  84  IT.  a. 


WaibfnartaD  N 
^P«.H 


..  Uawkina.  n  Fed.  Bep.  3t < 

Walerburr  r.  Mercbauu'  ETuloa  Eip.  Oo.  GO 

Bsrb.  m i 

Waten  e.  Stlckar-T.  11  Allen,  1.  SO  Am.  Dec.  m   1 
Watenown  v.  Cowen.  4  Falie,  SIO,  ST  Am.  Dec. 


«.  Harn.'iog  U&M.'hGiUA 


Watuppa  ReaerTOlF  Co.  r.  Fall  Blver,  147  Maaa. 

548. 1 1.  B.  A.  406 IBa,lM 

Warraao  o.  Boutbart.  IS  tJ.  a  10  Wbemi.  L  8  U 


v.8tate,nKan.4Xg... 


Webater F.French.  18  ni.BOJ 

-  ■  -  M  U.  8. 11  How.  m,  13  L.  ed.  T8 

An.ai.B.A.it7 


Tlnklrk  D.  atiaen*' Ina.  Co.  TS  WH.  Sff 8B 

Ii.PenDsrl'aolsB.Cc.T8  Pa.  K,  11  Am. 

Sep.  404 14S 

Tan  Pelt  v.  Home  Bldff.  *  L.  Aaso.  87  Oa.  370  .  780 
Vkoaandi  v.  Hlttdleaez  Coantr  Bank,  88  Conn. 


Vao  Zaodt  n.  New  York,  8  Boaw.  876. 

Vcedsr  V.  Hudceti.  ge  N.  T.  ne _   dh 

Vermont  C.  B.Oo,B.CIiiye«.  a  Vt.  80 TOT 

Vereeru.  Ford,  87  Ark.  a  474 

Vwireea  D.  Newport*  ILV.R.  Co.  95Kf.  Bli  flSW 
Vlckera  v.  Cbloaco,  a  *  Q.  a  Co.  71  Fed.  Bep. 


^n  B.  Comia.  t.  Couliaa,  L.  &  18  App. 

Tidal  V.  Philadelphia,  a  c.&sii6w."m,'n'L! 


TWe  t  jDrifon.  K  «.  Y.  40 701 

TolttiL  Iterawn.M  III.  S14 IBS 

Vonataba».I>eBi!«BtSlN.C.4<I7 841 

Tinrbelaii.Frfibto.KMtcb.4Sl.18Ani.Bep.19L  tOS 

Ton  V.  BB«le  Uf«  A  HaaUlb  laa.  Co,  S  Cuah.  41  (9 


"::r*.^  m 


'  AU.  194. 

< 

J.  8.  App. 


I  Dill.  17T      GS 


Whitfield  s.  Dowlt,  8  P.  Wmi.  »0 

Whitney  B.  New  rork.«Ahb.N.C.  Ses.  note 

a  Wyman,  101  D.  B.  9K,  ZS  K  ed.  tUO.. 


CxTATunra. 


Wbitvett «.  UniOD  Depot  ft  B.  Co.  10  Oolo.  MM. . 
Whlttaker  p.  Southwest  Virgiate  Improv.  Go. 

34  W  Vs.  280 
WItfliia  Ferrr  Co.  o.Otaio'ft  IL  IL  CoL'itf  if.'fiC 

4U0. 35 L.  ed.  1060    ...  810 

Wikli  o.  UudaoQ  Kiver  K.  Co.  <4  N.  T.  480 618 

Wllhitev.  wyiiite,41  KaD.154 804 

WlUcloaoo  V.  Gooaecticat  M ut.  L.  Int.  Co.  80 

Iowa,  110.0  Am.  Bei».  057 04 

WlUiams  V.  Brully.  80  U.  8. 170.  24  L.  ed.  n0.408. 400 
«.  DalraBoltoD,  lOox,  Ch.OBa.T8.olted  in 

8  P.  WII18.800 706 

9.  Dwlnelle,  61  Oftt  448 500 

V.  BUis,  L.  K.  6  a  &  Dty.  170 800 

«.Farrand,88M]ota.478,14L.BA.  101.00U0Q8 

«.  loffennll,  18  Plok.  845 660 

v.New  York.  106  N.T.  418 018 

«.  Peyton,  17  [7. 8. 4  Wheat.  77,4  L.ed.  618   148 
«.  Prinoe  of  Watei  Life,  eta  Aasur.  Co.  20 

BfiAV    88R  804 

«.  School' l)i8L'Na'Ula'fieiL''75,'»Ain^ 

Dec  248 

9.8heppard,  18  N.  J.  L.  70 

9.  WiUiama,  8  Merlv.  167 

«.  Wiliiamt,  L.  B.  80Ch.  Div.  000 414 

a.Willum8,10Hei8k.568 008 

WiUiamton  o.  Jones,  80  W.  Va.  231, 25  L.  R  A. 

222 000,  700 

Wilson  V,  Blaok  Bird  Greek  Marsh  Co.  87  U.  8. 

8  Pet.  246, 7  L.  ed.  412 018 

V.  Conway  F.  Ins.  Co.  4  B.  L  141 287 

v.Furne8sB.Go.  L.B.OEq.28 820 

9.  Hampdeo  F.  los.  Co.  4  B.  L  160 2B8, 209 

V.  Mkriow.OO  111.885 027 

WinoheUv.  Hicks.  18  N.T.668 778 

Windmuller  v.  Pope,  107  N.  Y.  674....^ 708, 708 

Winston  v.  Spokane,  12  Wash.  624 280,  204 

Winton  Coal  Go.  «.  Panooast  Coal  Co.  170  Pa. 

^tH 706 

Wiaoonsin  IL'ft  FC'lns.  66,  Bank  v.  FUer,  88 

Mich.  480 602 

Wlstar*s  Appeal,  80  Pa.  486 880 

Withers  v,  Outer,  4  Qratt.  407. 50  Am.  Dec.  78 

288, 

'  V.  Pa'tWnon,  27  T^z.  489,  80  Am.  Dec  048. 

Witte  «.  Stifel,  120  Mo.  283 576 

Witter  V.  Sowles,  36  Fed.  B«'p.  041 121 

Wolcott  V.  United  Life  k  Aoct  Ins.  Aaso.  66 
Hun,00.»^.»» .—...- 


Wolf  «.  Marsh,  i«OaL2S0 ^ 710 

Wolverhampton  ft  W.  B,  Co.  e.  London  ft  N. 

W.  B.CO.  L.B.  IOEq.438 888 

WolTeridae  v.  Steward,  8  Moore  ft  8. 681 087 

Wood  V,  Dummer,  8  Maaon.  8U8 881 

V.  Hammond.  16  B.  L  80 847, 849 

V.  Krebba.  80  Gratt.  708 701 

V.  United  States.  41  U.  8. 18  Pet.  848. 10  L. 

ed.087  BB 

Wooden  9.  West^OT  N." Y:'ft  P.'Ji'Cc'iW  KrY^ 

1Q.18L.  B,A.4S8 - 

Woodruff  9.  Imperial  F.  Ins.  Co.88  N.  Y.  138... 
Woods  9.  North,  84  Pa.  407, 84  Am.  Bep.  801 . ... 
Woodward  v,  Goulstone,  L.  R 11  App.  Oas.  409. 
Work  V.  Covington,  84  Ohio  SL  64, 3B  Am.  Bep. 

845 
World  Mut.  iL'Jnsl'Gb.'9.*Schaltz;Woi'580'.'." 

Wren  o.  Indianapolis.  00  Ind.  200 J»l,804 

Wriirht  9.  Kelly  (Idaho)  48  Pac  606 78 

Wyandotte9.  Zeita, 21  Kan.  018 888 

Wyeth  9.  Biohardson,  10  Gray.  240 224 

Wyman  9.  Leavitt,  71  Me.  287, 88  Am.  B<n».  808.    613 
Wythevllle  Ins.  Co.  9.  Stults,  87  Ya.  889 00 


r. 

Yaooo  9.  Oonroy.  104  CaL  400 

Yale  9.  West  Middle  School  Dist.  00  Conn.  489, 

18L.B.  A.181 474 

Yates  9.  Milwaukee,  H  U.  8. 10  WaU.  487, 10  L. 

ed.  904 171,888,  OU 

«.  Bobertson,  80  Ya.  475 258 

York  ft  M.  L.  B.  Co.  9.  Wlnans,  60  U.  a  17 

How.  80, 15  L.  ed.  27 78 

Younir  9.  Colleire  of  Physicians  ft  Surgeons,  81 

Md.  8U.  81  L.  B.  A.  540 415 

9. 8outh  Tredegar  Iron  Co.  85  Tenn.  189. . 

9.  Travelers*  Ins.  Co.  80  Me.  244 586, 

Yovatt  9.  Winyard,  1  Jac  ft  W.  894... . 


Zottman  9.  San  Franolsoo,  20  GaL  97, 81  Am.Dea 

90 

Zuck  9.  MoClore,  90  Pft.  541..-^.— 708, 770 


STATUTES  AND  CONSTITUTIONS  CITED,  CONSTRUED,  ETC, 


Statutei. 

Mar1bridge,obap.l9.    Bssolgnes 404 

9  Hen.  III.    Prohibiting    corporations    from 

taking  or  holding  lands 360 

27Hen.  YUL    Statute  of  uses 241 

85  ft  86  Vice.  chap.  98.   Thames  river  embank- 
ment   013 


Penal  Code. 

11.  Negligent  crimes  defined .m.....—  898 

20.  Jurisdiction  of  civil  actions 803 

80L  Civil  liability  for  infraction  of  penal 

li^^ _^ ............  896 

804.  BeparationVor'lniury. -'--'-'-- 888 

805.  Todemniflcatioo  for  injury 803 

808.  Mew  suit  for  subsequent  injuries....    898 

807.  Judicial  expenses. 803 

808.  Bnforoement  of  civil  responsibility. 
818.  Amount  of  payment  to  be  fixed  by 

agreement 

828.  Damages  for  loss  of  member 395 

886.  Proof  neoeseary  to  malotain  action.    803 

887.  Proof  to  establish  liability 893 

880.  Besponslbiiity  of  master  for  act  of 

servant ...m.... 

United  States. 

OomtituUon. 

1,  1 8.    Powers  of  Congress 

llOi   Prohibiting  states  from  exercis- 
ing certain  powers 

Jj,  R.  A, 


Art  4, 1  8l   Privilegea  and  immunities  of  oitl. 

sens ..:. 

Amend.  1.   Freedom  of  speech  and  of  the  press 

14.          Bqual  protection  of  the  laws.    168 
IL   Due  process  of  law 

Statutei, 

1848,  August  88.   Power  of  United  States  oourts 

to  issue  habeas  corpus 

1881,  Deals,  art  lOL   Liability  of  rail  way  oom- 

panics 

art  886.   Violations  of  law  subject 
to  punishment 

1887,  March  8,  chap.  878.    Judiciary  act 685 

1888,  Aug.  18,  chap.  888.    Judiciary  act 

1804,  July  16,  chap.  188, 1 17.   Transfer   of  ac- 
tions   

JStatulet  at  Largs, 

VoL  6.  p.  689,  chap.  807.    Power  of  United  States 

courts  to  issue  ha- 
beas corpus 

24,p.6eB.   Judiciary  act 

85,  p.  483.   Judiciary  act 

88,  pp.  107,  lU.   Transfer  of  actions 

Rtfoiied  Siaiuiet. 

1 758.   Power  of  United  States  courts  to  issue 
habeas  corpus 

615L   Shareholdersof  national  banking  aaso- 

oiations 888 

61B8.    Executors,  trustees,  etc  not  person- 
ally liable 180,881 

6834.   Shareholders  of  national  banking 
cJaUons  .. 


CiTATioira. 


Alabi 

Code,  ISSt. 
of  plea  presortbed. 

Code. 
of  piM  praaciibed. 


651 
651 


8andd*  d  HiU's  DiffesU 

1 801.   Warehouse  reoelpts 

510.    Warehouse  receipts 


CalifomlA. 

ConttituHon. 
Taking  private  property. 


Artl,  114.    _        _.     ,      .         .    ^ 

11, 1 IL    Police  and  local  reff ulatloos 

1 19.    Ulirht  to  coDStruct  waterworks. 
12,110.    Leasing  or  alienation  of  fran- 
chise  

14.    Water  and  water  rights 

IL    Water  companies 

I SL   Collection  of  rates ..m.  ••••.. 

8latutee, 

MO,  p.  21.  Fermittlnff  foreign  corporations  to 
transact  business 

1881,  p.  6C  Power  of  municipality  to  fix  water 
rates 

CivUCode. 

1127.   PzoYision  for  compelling  husband  to 

BuppcMTtwife ......^--.. 

16Su   Mutual  obligations  of  husband  and  wife 
in.    When  wife  must  support  husband...... 

Conneeiicnt, 

Statutes. 

UBI,  M^roh  22L   Control  of  Park  river  granted 

to  city  of  Hartford 

Oenerai  Staiutee, 

i  4i8w    Power  of  probate  oourt  to  appoint 

guardian 

4SyL    Power  of  probate  court  to  appoint 

guardian 

1(W.    Charter  of  city  of  Hartford 

1228.    Rights  of  receivers  of  corporations — 
IMS.    Powers  and  duties  of  receivers 

Statutee, 

UBS.  Nov.  80,  p.  280.   Time  within  which  case 

shall  be  filed 

IMt  pp.  70, 7L   Power  of  court  to  review  de- 
cision of  the  judge 

Code,  1882. 
•  1  Computation  of  time 

CitUCode, 
%WL    Time  of  filing   actions   in    superior 


464 

643 
400 

72 

461 
461 
407 


72 

467 


175 
1T6 
175 


477 


474 

474 

480 
806 
806 


court 


IT 

76 
79 


Penal  Code, 


Criminal  liability  of  Insane 

Inquiry  into  mental  condition  of  per- 

fion  charged  with  crime 

Motion  for  continuance 

Objections  to  lururs 

Soestioning  lurors 
Ight  of  witness  to  swear  to  his  opin- 
ion   

Form  of  procedure 

Execution  of  death  sentence 

Inquiry  into  mental  condition  of  per- 
son charged  with  crime 

Idaho. 

Conetitution. 

Art.  8, 1  0.    Each  bouse  shall  determine  its 

own  rules  and  proceedings,  etc 

IS.    Each  house  required  to  keep  a 

Journal  of  its  proceedings 

I8L.  R  A. 


f    85. 

961. 

962. 

978. 

976. 

lOSL 

1087. 
1015. 
1047. 


749 

748 

750 

750 

684 

585 
738 

748 
748 

748 
684 

687 

586 


Art.  i.  112.   Pinal  passage  of  bills 

9 16i    Each  act  shall  embrace  one  sub- 
ject   

Btatntee. 

1807,  March  12.   Fees  and    compensation  of 

county  and  precinct  oflioers     TO 

lUinoifl. 

Constitution,  1843, 

Art.  8, 9 12.    Each  house  to  keep  a  journal  of 

its  proceedings 01 

921.   Final  passage  of  bills 01 

Statutes. 

1861,  Feb.  18, 9  64.    Charter  of  Chicago,  proh  lb-  ^^ 

iting  encroachments —  852 
1868,9  48.    Charter  of  Chicago,  prohibiting  en- 

croachments  JJJ 

1868.9   L    Lake  troni  act 856 

Bevised  Statutes,  1881. 

Chap.  8L  9  8L    Benefit  associations  and  so-   _^ 

cieties 755 

Indiana* 

Statutes. 
1806,  p.  250,  9  28.    Defining  "nuisance" ITO 

Bevised  Statutes,  1881. 

9 1168.    Mandamus  to  compel  performance  of 

duty 881 

2108.    Penalty  for  failure  to  discharge  duties  g4 

4424.   Election  of  school  superintendent 881 

Bevised  Statutes,  1894. 

9 1182.    Mandamus  to  compel  performance  of 

duty  681 

2106.    Penaltv  for  failure  to  disoharffe  duties  884 

6000.    Election  of  school  superintendent 831 

Code  Civil  Procedure. 

9  804.    Mandamus  to  compel  performance  of 

duty •^ 

Iowa* 

Statutes. 

18th  Gen.  Assem.  chap.  153.    Fraudulent  bank- 
ing prohibited. 
21st  Gen.  Assem.  chap.  65,  9  7.   Mutual  benefit 

associations.. 
28d  Gen.  Assem.  chap.  14.    Paving  aud  curb- 

ingof  streecs 488 

Code  187S. 

9  2214.   Family    expenses    chargeable    upon 

property  of  buth  hustiand  and  wife.    847 

Code, 

9  2806.    Appointment  of  receivers 125 

4806.   Cluurge  in  indictment 480 

Kentneky. 

Constitution. 
946.   PassageofbiU 88 

Statutes. 

1878.  March  18.    Contract  for  construction  of 

railroad 816 

Oeneral  Statutes, 

of  note 506 


188 


78 


9  483.    Negotiability  of  note «» 

Chap.  101,  9 8915.    iVust^........ 607 

§3917.    Penalty  for  performing  trust 607 

8818.    Legality  of  trujit  contract 507 

4116.    Words  •'peddler's  note"  required  to  be 

written  on  face  of  note 506 

4228.   Sale  of  patent  rights ~.. —  608 

Louisiana. 

Constitution. 

Art.  6, 915.   Promulgation  and  preservation 

of  laws 781 


88 


CiTATIOSB. 


Staiutea. 

Ifi02.   Ko.104.   Liability  for  injuring  lo«t  prop- 
erty  

Revised  Civil  Code. 
I  Sftbi.   Liability  for  injury  to  lost  property.. 

Maine. 

Private  and  Special  Latoe, 

1891,  chap.  82.    Use  of  water  from  WllaoD 

pood  by  city  of  Auburn 

Statutes, 

188S«  chap.  79.   Limiting  liability  of  railroad 

for  fires 

Hevised  Statutes. 

Chap.  27.   Bequiring  license  of  Jnnbolder 

46, 1  A.   Power  of  corporations  to  pass 

by-laws 

48,  H 16-10.    Onranlzatlon    of    corpora- 
tions  

n,!  64.    Liability  of  railroad  for  fires. . . 
66, 1 1.   Formation  of  charitable  asso- 

ciatioos 

1 10.    Charitable  associations 

66,  12.   Power    of    corporations   over 


187 


188 


property. 
S.    Wills. 


74, » 16. 

77,  1 6,  ol.  10.   Judicial  courts. 


188 


168 

144 

802 

800 
152 

842 
848 

848 
844 
192 


Maryland* 

Statutes. 

1864,  chap.  28.   Exemption  of  wages  of  laborer 

from  attachment 

1861-62,  chap.  7L    Incorporation  of  Baltimore 

City   PasseuKer   Railroad 

Company 

1888,  chap.  888.   Asslirnment  for  creditors 

1890,  chap.  271.   Anthorizinir  improved  meth- 
ods of  traction  power 

chap.  870.    Power  of  city  to  require  all 
wires  to  be  placed  under- 

frnmnd 

1892,  chap.  210.    Authority  to  use  trolley  sys- 
tem  

ohap.  232.    Authorizing  Baltimore.Harop- 
deo,  &  Lake   Roland   Com- 
pany to  use  trolley  system.. 
S18.   Payment  of  taxes 

Code. 

Art.  16, 1 206.    Assessment  or  conveyance  of. 
property  for  the  purpose  of 

pale 

47, 1 16.    Assigrnment  for  creditors 

81, 1 138.    Ta xes  on  shares  of  stock  of  non- 
residents  

141.   Taxes  on  shares  of  stock  of  res- 
idents  

Code  PoUie  Local  Laws. 

Art.  4, 1 827.    Power  of  the  city  of  Baltimore 
to  levy  annual  tax 

Massachu  setts. 

Declaration  of  Rights. 
Art  12.    Reflation  of  prosecutions 

Colonial  Ordinance. 
1641-47.    Great  ponds 

Statutes. 

1861,  chap.  233,  M  66-64.    Remedy  for  Injury  by 

corporation 

1852,  chap.  812,  IS  42-60.    Remedy  fur  injury  by 

corporation 

1862,  chap.  224,  S  It    Payment  or  tax  by  oor^ 

poratlon 

1882,  chap.  106.    Taxation  of  corporations  and 

associations 

1884,  chap.  8^.  0  8.    Forelprn  corporations..  545. 

1887,  chap.  214,  »  1.    Insurance 

chap.  252.    Extermination  of  glanders 

1888,  chap.  134.    Labor  or  trade  orfraoizatlons. 
chap.  321.    Manufncturiofr  corporations. 

429, 1 11.    Beneficiary  associations.. 

L.  B.  A. 


114 


510 
114 

610 


610 
610 


610 
113 


112 
113 

112 

112 


118 


283 


188 


195 
196 
793 

798 

794 
793 
821 
1P6 
794 
794 


1802.  ohap.  40. 1 1.   Beneficiary  associations 794 

1894,  chap.  522, 1  L    Insurance 794 

1896,  chap.  167.    Corporat  ions 794 

811.    Foreign  corporations 794 

1896,  chap.  88L   Personal  liability  of  ofBcefSor 

stockholders,  etc 7M 

Revised  Statutes. 

Chap.  24, 1 U.   Compensation  for  taking  prop- 
erty      278 

General  Statutes. 

Chap.  145. 61 16-24.    Remedy  for  injury  by  cor- 
poration  -.-     195 

173,181-5.    Ball  and  reooffnlzance 233 

Puhlie  Statutes. 

Chap.  106.    Formation  of    business  corpora- 
tions     196 

116.   Associations  for  charitable,  educa- 
tional, and  other  purpose^ 166 

181, 1 18.   Mortflrasre    containing  power 

of  Fale U7 

186,  II 17-25.    Remedy  for  injury  by  cor- 
poration     195 

Mtehif^an. 

Constitution. 
Art.  16, 1 U.   Term  ''corporations**  construed.    808 

Statutes. 

Construction  of  electrio-Iitrht 
plants  authorized 168 

Authonzinsr  cities  to  furnish 
electric  lights 169 

Authonzioff  cities  to  furnish 
lights 169 

HovM^s  Statutes. 

79.   Organization  of  limited  part- 
nership association 796, 802 

Dv^v  to  file  amendments  of  as- 
sociation and  schedule 796 

Execution  against  members  of 

corporation 796 

Right  to  exact  tolls 199 

Privilege  of  exemptlonof  attor- 
neys itooi  arrest 

Minnesota* 

Constitution. 

Rights  of  citizens 679 

Rpeclal  legislation  prohibited 678 

Special  legislation  prohibited 678 

Liability  of  stockholder 418 

Statutes. 

1875,  chap.  68, 1 2.    Manner  of  serving  writ  of 

mandamus 227 

1885,  chap.  206.  M 1-4.    En  f  oroemen t  of  lien 674 

1887,  chap.  878,  6«  2.  8.    Authority  of  trustees..    672 
1891,  chap.  79.    Service  of  prooees  upon  agent 

of  corporation 

1896,  chap.  145, 1 20.   Appointment  of  receiver 

of  bank 419 

149, 1 U.    Storage   companies    and 

public  warehousemen..  678 
152.  Service  on  common  carrier...  227 
827.    Appeal    from    discharge    by 

habeas  corpus 224 

1897,  chap.  107.    Requiring  license  oC  peddlers 

and  hawkers 678 

Revised  Statutes,  1851. 

Chap.  88, 1 8.    Manner  of  serving  writ  of  man- 
damus     227 

General  Statutes,  1878. 
Chap.  76.111.    Corporations ..^.    548 

General  Statutes,  1894. 

1899.    Notice  to  common  carrier 227 

Chap.  84,  tit.  4.    Orgttntzation  of  unincorpo^ 

rated  churches 671 

18022.    Power  to  elect  trustees 671 

3027.    Devise  to  corporation "  871 

8040.    Property  held  in  trust  for  use  of  re^ 

ligious  society jn 

8048.    Devise  to  corporation ^...  '  '  671 


1891,  No.  186. 
1898,  No.  189. 
1896,  No.  41. 

VoL  1,  chap. 

fioOQi. 

8582. 
7258. 


Art.  1,12. 
4,133. 

84. 

10, 1  a 


CiTATIOirB. 


MM9l>4iaBi    Tolantary  dlflBolutlon  of  oorpo- 

ntion 

Gha^A.ltfr4.    (7068  and  trufltB 

I  880QL   Senrtoe  of  prooesB  upon  Bgeat  of  oor- 

pontion 

Corpo'^ttoiia 

MaDoer  of  Beninff  writ  of  mandamus. 


«18 
671 


fU. 


Caiap^n.    AoUons  respeotinff  oorporaiionB... 

KiMourl* 

OongMution,  1875. 

loalifloations  of  repreaentatlTat.. 

ualifloatlons  of  senators 

UMliflcatloos  of  ffovernor 

luaiiacatloDS  of  lieutenant  gov- 
ernor   

Qoaltllcatlons  of  executive  ott> 

cers 

6, 1 28.    Qualifications  of  circuit  judges. . . 

•  SB.    Clerks  of  courts  of  record 

8,  IS.    Quaiiiications  of  voters 

I12L    Prohibiting  aliens  from  holding 
office .......•••  .••....... 

Statutei, 
UBB,  p.  US.   FQling  vacancy ......•••...... 

Retmd  Statnte$,  1865. 

P.  886, 1  la    Qualifications  of  clerks 

lOM,  f  10.    words  importing  masculine  gen- 


548 

417 


der 


I80& 

607. 

608. 

1954. 

1986. 

478Bw 

6012. 

vDDQw 


no8. 
mo. 

8066. 

8UI& 


Bevrnd  8tatuU$,  1889. 

Ooalifloations  of  attorney 

Quallflcations  of  attorney 

QoaUfloations  of  attorney 

Pilling  vacancy 

Quaiiflcatlons  of  clerks 

Filling  vacancy 

Poreign  Insurance  company;  service  of 

1>rooess 

Words  importing  masculine  gender... 

Preceding  sections  ooDstrued  

Qualifications  of  notaries  public 

Oualiflcations  of  notaries  public 

SleoUon  of  school  directors 

Duty  of  librarian 

Where  miscellaneous  law  library  shall 

be  kept 

librarian  to  purchase  books........— . 


218 
218 
218 

218 

216 
216 
217 
218 

217 


818 

fXI 
217 


flT 
217 
217 
218 
217 
218 

5i8 
217 
217 
217 
217 
217 
217 

217 

217 


U6B,  March  8»  1 2.   Conditlouf  upon  which  for- 

eign  corporations  may  do 
business 

Hebraslub. 

CampiUd  StaiuUt. 

Chap.  20, 1  42.   Appeals  from  probate'oourt... 

44.    Appeals  from  probate  court.. 

28,  S 187.    Duty  of  executors  to  offer  will 

for  probate 

188.    Duty  of  executors  to  offer  will 

for  probate 

48,1  18.   Beoordation  of  mortgage 

98, 1  80.    Conveyance  of  real  estate 

66u   Bight  of  possession  of  mort- 
gaged chattels. ^ 

Code  of  Oitil  Procedure. 

•l86w    LiBpendena 

4in.   When  lien  of  judgment  attaches........ 

Hew  Haospshire. 

Constitution,  1799. 
Art  77.    Right  to  jury  trial -.... 

miofRighU. 

Art.1&    Lawofthe  land 

19.   Prohibition  of  unreasonable  searches 

and  seizures 

80.   Bight  to  jury  trial 

Constitution. 


466 

466 

458 

458 
254 
254 


251 
248 


282 


Art.  4. 
88. 

88L.a  A. 


Power  of  the  general  court 

Indictments  and  Informations. 


Province  Latct, 

1T61,  pp.  1,  2.   Power  of  justice  of  the  peace. 

48. 48.    Power  of  justice  of  the  peace . 

1771,  chap.  86  (Act.  of  1718).    Power  and  duty  of 

coroners  in  taking 
inqu  isltions  of  death 

P.  9.    Power  of  justice  ot  the  peace 

11.    Power  of  justice  of  the  peace 

pp.  16-18.  Power  of  justice  of  the  peace. . . 
80.  81.  Power  of  j  ustice  of  the  peace . . . 
89, 40.   Power  of  j  ustice  of  the  peace. . . 

p.  43.    Power  of  just  ice  of  the  peace 

62.    Power  of  [ustice  of  the  peace 

60.    Power  of  justice  of  tlie  peace 

Statutes. 

Power  and  duty  of  coroners  In 
taking  inquisttiODS  of  death. 
Power  and  duty  of  coroners  in 
taking  inquisitions  o(  death. 
Power  of  justice  to  punish  lar- 
ceny of  property 

1815,  p.  828, 68.    Power  of  justice  to  punish  lar- 
ceny of  property 

I8O61,  March  20,  chap.  117.  f  1.   Jurisdiction  of 

criminal  ( 


Chap.  118,  I  15. 
116.M2,8. 
222,   I     L 


285 
235 
285 


285 
236 


1791,  June  10. 
1797,  p.  188. 
1812,  Dec  18. 


Revised  Statutes. 

Power  of  justice  to  try  < 
Power  of  justice  to  try  cases 
Power  ol  justice  to  try  cases 

Public  Statutes. 

Chap.  282, 61 2-4.    Right  of  appeal 

278,   I  2L   Punishment  for  aggravated 
assault 


28S 


281 


Chap.  281, 1 28. 
284.1  4. 


Qeneral  Statutes. 

Action  againsf  tenant. 
Power  of  justice 


875 
876 
874 
876 


876 


876 

876 

875 


518 


Hew  Jera^. 

Statutes. 

1878,  April  21, 1  8.    Mode  of  drawing  general 

panel  of  jurors 

1804,  May  9.    Review  of  record 

1896,  June  13,  p.  807.    County  court  act 

1896,  April  9,  p.  286.    V alidattog  act ..... 

Revision. 
P. 626, 10.   Juries 

Oeneral  Statutes. 

Vol  t,  p.  1188,  I  89.    Reversal  for  defects  in 

form 

p.  1154.    Review  of  record 

2,  p.  1854,  Y  6a    Mode  of  drawing  general 

panel  of  jurors 

p.  2669,  H  6, 17.    Duty  of  railroad  Qom- 

company     on    ap- 
proaching crossing 

New  York. 

Constitution,  1777, 
1 85.    Enactment  of  laws —    814 

Constitution,  1895. 

Art.  6,12.   Four  justloes  shall  constitute  a 

quorum 61S 

8,19.    Loau  of  state  credit 68Eg 

.S 10.    Loan  ot  municipal  credit 6ft.' 

IL    State  board  of  charities t»i 

18b   Visitation  and  inspection  not  ex- 
clusive   892 

14.    Payment  of  public  moneys  to 

private  charitable  institutions  SO"! 

9,611-4.    Educatiooai  institutions 606 

Statutes. 

Confirmatory  grants 814 

Care    of  indigent    deaf  and 

dumb 593 

Care   of   Indigent   deaf  and 

dumb 693 

New  York  Institution  for  the 

Blind 683 

1884,  chap.  816.    Appointment    of    pupils  for 

New  York   Institution  for 

Blind 69n 


1782,  chap.  58^ 
1822,  chap.  284. 

1880,  chap.  170. 

1881,  chap.  214^ 


CiTATIOSI. 


6M 
6M 


404 


003 


]B88,oluip.an.    Appropriation   of  money   to 

New  York   InstltutioD  for 

Blind 

chap.  809.    Amendment  and  partial  i«- 

mm^    ^       -^        pealment  of  chap.  228 608 

1880,  cbap.  200.   Appointment  and  support  of 

pupils  for  New  York  loBtltu- 

tlon  for  Blind 503 

1841,  cbap.  17&.   Appropriation  of  money   to 

New  York  Institution  for 

Blind 608 

1846,  chap.  58.    Appropriation    of   money  to 

New  York  Institution  for 

Blind 503 

1848,  cbap.  106.    Amendment  of  act  of  1831....     604 
18S2,  cbap.  888.   Appointment   of   pupils   for 

New  York  Institution  for 

Blind 604 

1850,  cbap.  278.    Power  of  New  York  Institu- 
tion for  Blind  to  sell  Its  real 
estate 
1887,  chap.  744.    New  York  State  institution  for 

Blind  at  Batavia 

1870,  chap.  160, 1 8,    Appropriation    of  money 

from  New  York  and 
KiDKS  counties  to  New 
York     Institution     for 

Blind 

1877,127.    Assignment  act 404 

1884,  chap.  828.    Amending  act HI    404 

cbap.  666.    Consolidated  school  laws.       *    584 

1886,  cbap.  842.    Riff ht  to  Hen "    412 

^..^  cbap.  876.    Preference  to  claims  of  wases   404 
1802,  chap.  68H,  1 488.    Stock  corporation  la  w 
1804,  chap.  666,  art.  14,  0  4a    Visitation  of  instil 

tuclons  by  super- 
intendent of  pub* 
«<>«%.     .-       •«     «>                  lie  instruction.... 
1806,  cbap.  76L    Payments  to  charitable  insti- 
tutions for  support  of  in- 
mates      602 

cbap.  771;  H  2, 0, 11.    Duties  of  state  board 
^^^^  of  charities 502 

1806,  chap.  646,  art.  1.    State  board  of  charities   604 

1807,  chap.  878, 1 29U,  1 22,  subd.  6.    Annual  pay- 

ment to  New 
York  Insti- 
tution for 
Blind 604 

ReDiged  Slatutes. 

Vol.  2.  p.  S,  U  1-a    Devises  to  corporations 860 

Code  of  Civil  Procedure. 

1 101,  subsec.  2.   Four  justices  shall  constitute  a 

quorum 616 

North  Carolina. 

Constitution, 

Art.  8,11.    Oorporatlons 241 

Bevised  Statutes, 
Chap.  26. 1 17.   Existence  of  corporation 241 

Code. 

1 178.    Husband  must  be  joined  with,  wife  In 

action  by  irife 243 

RIghc  to  set  up  counterclaim'f  or  dam- 
ages   248 

Right  of  abandoned  wife  to  contract 

^^        as  a  free  trader 242 

aw.   Personal  property  paid  to  university.   241 

North  Dakota. 

RetiMd  Code, 

8517.    Evidence  to  explain  writing  846 

Breach  of  contract *"'*    771 

•»-''»    Breach  of  contract.. .."™ir*    771 


•  16. 
18. 


Ohio. 

Bm  of  Rights. 

Remedy  by  due  course  of  law. 
Compensation    for    private 
taken 


property 


Constitution, 

Art,  2,  I  21   Laws  of  general  nature  to  be 

uniform 

I  28.    Power  of  general  aasembjy*  to 

,    .  ,     ,pa98|renerallaw8 6S5 

ii  I  1.   Judicial  power.... ...... ....^ 

Statutes, 

1824,  p.  108.    Liens  of  Judflrments 

18«6,  April  27  (82  Laws,  &0;.    Reffistra'tion' 

land   titles 
Ohio 


of 
In 


I8848L 
6036. 


P.  676. 


1832. 


3774. 

3820.  subd.  8. 

882a 

8880. 

88b0. 

4760. 

4763. 

4888. 

4888. 


Revised  Statutes, 

Insurance  contracts «_, 

Civil  actions III"rr.'IirriI    627 

Sudan's  Statutes,  I841, 
P.  468.   Liens  of  judgments 

Swings  Statutes,  I8S4, 
When  lien  of  judgment  attaches 
Chasers  Statutes. 
Vol.  8,  p.  ITOO.   Liens  of  judgments 

Civil  Code,  1853. 
•   66.    Civil  actions. sr 

42U    When  lien  of  judgment  attachS!!!™ 

Oregpon. 

HilVs  Annotated  Latcs, 
Vol  1, 1 608.   Effect  of  decree  of  divorce ^. 

PennsylTania. 

Constitution,  187J^ 

^■^iVVfi-    Compensation  for  property  taken.   281 
10, 1 6.    Compensation  for  property  tj^ir^p^    277 

Statutes. 
1886,  June  18  (P.  L.  666).    Mode  of  appointing 

1868,  April  21,  §  6  (P.  L.  886).^  D^SJiw 'f or'Vil    ^ 

lAKD  A ««.!  «     T  ^  ^<  ^<  cation  of  street   275 

1860,  April  6.    Jurisdiction  over  foreign  ooroo- 

rations *a 

1864,  April KP.L.  206).  Assessing dama'gWf or 

opening  of  streeU  in 

1866.  March  16  (P.  L.  224).  ISSa^llffirct::::::-  gS 

1886,  June  28,  No.  IQL    Application  for  life  in- 

surance 66 

1887,  June  14.   Relating  to  government"  of 
,»<>«  w     «^-     cities  of  second  class 275 

1880,  May  8  (P.  L.  120>.    Number  of  road  and 

1881,  May  16  (P.  L,  71).    Ml?ffcl^''?mpro^   ^ 

^  »  «,.     •    ments 275 

fP.  L.  75).    In  relation  to  streets.    275 


Breach  of  contract 771 

Evidence  to  explain  wrlting.""rr""'*  846 

Evidence  to  explain  wrttlnir I"  846 

Notice  of  time  and  place  of  sale  '  772 

Auction  sales  of  pledired  property"!!  772 

Sale  of  pledged  propertv 772 

^      Sale  of  pledged  property 779 

4888,  subdiv.  2.   Damages  for  breach  of  oon'. 

tract  ..••••  77B 
4000.    Delav in  presentment  or Vngivingno^ 

-**^,     «    tice  of  dishonor 344 

4»a.    Presen tmen  t  for  pay ment  of  bill  of  ei 

change g44 

BOOO.    Damages  for  breach  of  oontraot".""  772 
B8  L.  R  A.                                                 "        ' 


L.  80).    Repealing  act. .'. . .1. .  1    875 

BrighUy's  Pardon's  Digest. 
12th  ed.  1086-1068.    Partnership  assoclationa...    m 

Rhode  Island.  ' 

Constitution, 
Art.  1,1 10.   Due  process  of  law................   206 

General  Laws. 
Chap.  182, 1 3.    Foreign  insurance  oompanfea     547 

-i^M    .y.    Foreign  insurance  companies.    545 

184,  12.    Contract  of  insurance 547 

268,  M  86-41.    Foreign  corporations"m    545 

Puhlie  Laws. 

1882-66,  chap.  208.   Administration  upon  estate^ 

,__  ,  of  living  person 

1888,  April  2^  chap.  777.    Abatement  of  nuiZ 

sanoes 


CiTATIOMl. 


81 


Wdt  Xtroh  1,  ofaap.  1407.    Abatement  of  nul- 

nnoM 

Puhiie  8tatute$. 

Chip.  IM,  •  ft.   Admiolitntion  apon«8tateof 
Uvliiff  penon .............. 

South  CaroUiuu 

Conttitution,  1896, 

▲it  1« IIL   Priyileges and  Immnnltiea of  eitl- 

aeo8 

1 16L    laeulnir  warrantB 

'  t,  1 3L   Prohibition  of  special  lawa 

8tatute$, 
UB8,  No.  98.    Prohibiting  flshlnff  for  profit.. .. 

Teniiessee. 

Can$tituti(m,  1S70, 

Art  12,  f  S.   Orvanication  of  oorporationa  by 
general  laws 

Statuin. 

U61-62;  chap.  91, 1 L   Abolishment  of  rule  in 

SheUev^n  Cant 

1871.  Jan.  &    Power  of  chancery  courts  to  or- 

ffnoize  corporations 

ISniit  March  23,  chap.  IttL    Organisation  of  cor- 
poration  '. 

18BS,  March  27,  ohap.  158.   Increasing  capital 

stock  of  corpora- 
tion  

191,  Sept  18, 1 8.    Rerenneact 

MB,  April  7,  chap.  248,  p.  289.    Repealing  act. . 

'    Codiofl8S8. 
1 8)08.  Abolishment  of  rule  in  ShtOty'**  Com.. 

MiUiken  d  Vertree^  (Mb. 
I  Sit  Abolishment  of  rule  in  SfteQey*t  Oast. . 

8hannon*9  Code. 

IM?t   Abolishment  of  rule  In  ShtXUyU  Cam. 
4617.    lender  of  money  and  payment  into 

court 

4081,  subeec  9.   Form  of  plea  prescribed 

Thompion  d  Steger^s  Code. 
laSB.  Pajmentof  money  into  oourt.. ...... 

Teza4i. 

Revised  Btatuiet, 


807 


861 
882 
861 


881 


883 


828 


883 

661 
561 


661 


Art  2087.   Separata  property  of  wife. 
88LILA. 


m 


Bnimi  Statuten,  189S, 

1 4488.   Duty  of  railroad  company  when  con- 
struotlng  roadbed .». 

Utah. 

Chnititutian, 
Art.  24, 1 1.   Transfer  of  actions. . . ...... ...... 

Virginia, 

Code, 

1 1268.    Du^  of  railroad  company  to  erect 

fence 

1258L    Duty  of  railroad  company  to  erect 
fence 

Washinn^ii. 

Hiir»  Annotated  Code. 
You  8|  8  449.    Wben  lien  of  judgment  attaches 

West  Virifinia. 

Code,  1860, 

Chap.  122, 4  3.   Concerning  wills 

128, 1 1,  cL  &   Descents  and  distributions 

Code,  1868, 

Chap. 88.   Property  and    rights  of   married* 

women 

T8, 81,cL2.    Descents  and  distribution 

Code,  1891, 

Chap.  90, 1 82.  Filing  claims  for  improvements 

91,  8  1.  Filing  claims  for  improvements 

4  2.  Account  of  rents  and  profits.. 

92.1  2.  Liability  of  tenants  for. waste.. 

100, 1 14.  Account  between  joint  tenants 

Wiseonsin. 

Con8titution. 
Art.  1, 1 8b    Freedom  of  speech  and  of  the 


678 
678 


708 


708 
708 


706 
708 
707 


press 
tifl 


86.    Biffbtof  trial  by  jury 

7.  Right  of  trial  by  jury 

Bemed  Staiutea. 
12586.    Criminal  contempts 

Wyominif. 

Conititution, 

Art.  8,  S  L    Right  to  vote,  etc.,  not  denied  on 

account  of  sex 

8  2.    Requirements  for  voting 

8.  Persons  who  may  not  vote 

0.  Voter  must  be  able  to  read 

ID,   Rigbttovote ... 


776 
776 

776 
776 

m 


LAWYERS'  Reports 


AI^NOTATED. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS.  SIXTH  CIRCUIT. 


PENN    MUTUAL     LIFE     INSURANCE 
COMPANY,  Plff.  in  Err., 

MECHANICS'  SAVINGS  BANK  &  TRUST 

COMPANY. 

(87  U.  8.. App.  (H8;  48  U.  8.  App.  78w) 

1.  Under  a  statute  proTidlnf^  that  in 
ease  of  warranty  of  answers  in  an  ap- 
plication for  inBurance  do  misrepreMotatioii 
made  in  good  faitli  shall  defeat  the  policy  ud* 
lees  It  to  material  to  the  risk,  the  mere  fact  of 
warranty  Id  form  wl]l  DOt  render  every  state, 
meat  of  fact  material,  but  the  question  of  ma- 
teriality is  subject  to  Judicial  inyestigation. 


8*  False  answers  in  an  application  Ibr 
insuraneOf  knowingly  made  for  the  purpose  of 
misleadiDg  the  company,  altbough  not  material, 
will  avoid  the  policy  under  a  statute  proyiding 
that  such  answers  innooently  made  shall  haye  no 
olfeot  on  the  policy. 

8.   CertiHeates  in  mntnal  aid  soeietiee 

do  not  constitute  insurance  within  the  mean- 
ing of  a  question  in  an  application  blank  of  an 
insurance  company  as  to  "existmg  insurance'*  in 
this  or  any  other  company. 

4*  Omittinir  ^  part  of  the  insnranee 
carried*  from  an  answer  to  a  question  in  an  ap- 
plication as  to  policies  in  other  companies,  with 
directions  to  state  com;«nies  and  amount,  will 
render  the  answer  false. 


NoTi.— it  a  bencM  €U$oeiaUon  an  inturance  eom- 

pani/f 
i.  Where  the  quettion  is<isU>  **other  inturavee." 
II.  Where  the  eorwtrueiion  of  the  eertificale  te  in 

queetUm, 
in.  Where  enmplianee  with  gtate  inmiranee  law  ie 

rehired  before  doing  hUhine», 
TV,  Where  the  question  is  in  regard  iojwriedittion, 
Y.  Under  etatutee  exemptino  henewAenJL  Boeietiee. 
VI.  Trh«re  file  question  is  tiotdlsGussed. 
VII.  Some  de/lnttiofis. 
Vm.  Summary, 

In  controrersies  arising  with  a  mutual  benefit  as- 
sociation, the  weight  of  authority  seems  clearly  to 
establtoh  the  rule  that  such  companies  are  insur* 
ance  companies,  and  their  contracts  are  governed 
by  the  same  rules  as  insurance  policies  limited  by 
the  constitution  and  by-laws  of  the  association,  or 
by  statutes  spedflcally  exempting  such  asso- 
ciatlona.  But  there  are  some  oases  where  the  asso- 
ciation to  held  to  be  purely  benevolent  and  not  in- 
surance. Such  associations  are  usually  controlled 
by  insurance  laws  in  regard  to  transacting  business 
in  the  state  unless  specifically  exempted  by  stat- 
ute, and  are  then  if  they  exceed  their  powers. 
They  are  usually  regarded  as  insurance  companies 
on  the  question  of  jurisdiction.  Under  statutes 
exempting  benevolent  associations  from  the  oper- 
ation of  general  insurance  laws,  such  societies  are 
frequently  regarded  as  insurance  companies  for 
all  purposes  except  those  limited  by  the  proviso  in 
the  exempting  statute. 


I.  Where  the  guetMon  Is  cw  to  **oither  Insuranee." 

In  the  case  of  Pnnr  Mutual  Lira  Insurancb 
Co.  V.  MscHAiacB'  Satdvqs  Bank  A  Trust  Co.  it 
was  held  that  certificates  in  mutual  aid  societies  do 
not  constitute  insurance  within  the  meaning  of  a 
question  in  an  application  blank  of  an  insurance 
company  as  to  **exi8ting  insurance"  In  this  or  any 
other  company. 

This  to  in  accord  with  the  decisions  in  similar 
cases  where  the  question  has  been  fairly  presented. 
In  some  other  similar  cases  the  question  turned  on 
estoppel,  and  the  question  aa  to  whether  mutual 
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benefit  associations  were  insurance  companies  was 
not  discussed. 

In  an  action  upon  a  policy  where  the  defense  was 
breach  of  warranty  in  answering  the  question.  Has 
any  company  or  association  declined  to  griinta  pol- 
icy on  your  life?  when  in  fact  the  assured  had  made 
application  in  the  People's  Mutual  Benefit  Associa- 
tion of  Waterville,  it  was  held  that  thto  was  no  de- 
fense. The  court  said:  *'I  find  that  the  legislature 
has  itself  made  a  distinction,  and  has  used  the  term 
^policy,'  or  'certificate  of  membership,'  apparently 
in  contradistinction  one  to  the  other,  the  word 
'policy'  as  referring  to  a  contract  of  insurance, 
issued  by  life  Insurance  companies  other  than  those 
organised  under  I  8880,  and  In  that  section  which 
authorizes  the  organization  of  such  companies  it 
provides  for  the  issuing  of  certificates  of  member- 
ship, and  that  'no  company  or  organization  shall 
issue  a  certificate  for  a  greater  amount  than  such 
company  or  organization  shall  be  able  to  pay  from 
the  proceeds  of  one  assessment.'  I  find  further  in 
every  case  of  a  mutual  benefit  association  that  the 
contract  of  insurance  to  termed  a  ceif  ificate  of 
membership."  White  ▼.  National  L.  Ins.  Co.  80 
Ohio  L.  J.  287. 

And  in  an  action  on  a  policy  issued  by  the  Equi- 
table Life  Insurance  Company,  the  plaiutilT  was 
properly  permitted  to  prove  by  the  agent  of  the 
defendant  company,  by  whom  the  application  was 
secured,  that  pending  negotiations  between  him 
and  the  insured,  and  before  the  insured  made  an- 
swer to  the  question  as  to  other  insurance,  the  in- 
sured asked  the  agent  what  was  meant  by  that;  if 
it  referred  to  assessment  companies  or  mutual 
companies?  Witness  explained  that  it  did  not,  and 
the  insured  then  said  he  had  made  application  to 
the  '*Leg1on  of  lienor"  for  assurance,  whereupon 
witness  told  him  that  the  '^Legion  of  Honor"was  ■ 
mutual  company  and  was  not  regarded  as  a  life  in- 
surance company,  and  he  was  instructed  by  the 
general  agent  of  the  defendant  not  to  consi<Iei 
them  as  assurance  companies.  Equitable  L.  Ins 
Co.  V.  Hazlewood,  75  Tex.  838,  7  L.  K.  A.  217. 

So  where  defense  was  made  to  an  action  ons 
policy  on  the  ground  that  the  aiJ^tlioant  had  given 
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6*  Upon  the  question  of  intent  in  omlteiDff 
ezJBtiDif  policies  rrom  the  answer  to  a  question 
In  an  application  as  to  amount  of  other  insur- 
ance, evidence  of  similar  omissions  by  the  appli* 
cant  in  answer  to  similar  questions  by  other  com- 
panies is  relevant  and  competent. 

9«  An  insnrajiee  expert  eannot  be  per- 
mitted to  ^Te  hie  opinion  that  certain  un- 
disclosed facts  increased  the  risk  of  a  life  policy, 
but  he  may  state  the  usaire  of  insurance  com- 
panies as  to  rejecting  risks  when  made  aware  of 
such  facts. 

7*  An  insnranee  expert  will  not  be  per- 
mitted to  state  whether  or  not  a  misrepre- 
sented or  concealed  tuct  in  an  application  for  a 
life  policy  would  be  reirarded  among  Insurance 
companies  generally  as  materiaL 


8.  The  question  as  to  the  materiality  of 
the  omission  to  mention  imotber  policy  ia  si» 
application  for  life  insurance,  and  of  the  Tsct 
that  the  applicant  was  an  embezzler,  is  for  the 
Jury  under  a  statute  providing  that  mtastate- 
ments  And  oonceaUoents  shall  not  defeat  the  pel* 
icy  unless  material. 


9.  Mere  temporary  ailments  or 
tions  not  of  a  serions  or  dangerous  character*, 
which  pass  away  and  are  likely  to  be  forirotten 
because  they  leave  no  trace  in  the  oonatitatlon, 
are  not  to  be  regarded  as  diseases  within  tbe 
meaning  of  a  life  insurance  policy. 

10*  A  question  as  to  ooenpation  in  an  ap- 
plication for  life  insurance  does  not  call  for  in- 
formation  as  to  the  fact  of  the  applicant  belns 
an  habitual  embeazler. 


a  false  answer  to  the  question  of  other  insurance, 
the  company  was  held  liable  on  the  ground  of  es. 
toppel  by  the  act  of  the  agent  in  explaining  to  the 
applicant  that  other  insurance  did  not  include  '*co- 
cperative"  companies,  under  Iowa  Laws  1880,  chap. 
211,  p.  209,  providing  that  the  person  soliciting  in- 
surance shall  be  held  to  be  the  soliciting  agent  of 
the  company.  It  was  further  held  **tbe  purport  of 
the  word  'insurance'  in  the  question,  *Has  the  said 
party  any  other  insurance  on  his  life?.'  is  not  so  ab- 
solutely certain  as,  in  an  action  upon  the  policy,  to 
preclude  proof  as  to  what  kind  of  life  insurance  the 
contracting  parties  had  in  mind  when  that  question 
was  answered.  Such  proof  does  not  necessarily 
contradict  the  written  contract.  Consequently, 
the  above  clause,  printed  on  the  back  of  the  policy, 
ia  to  be  interpreted  in  the  light  of  the  statute  and 
of  the  understanding  reached  between  the  assured 
and  the  company  by  its  agent  when  the  application 
was  completed,  namely,  that  the  particular  kind 
of  insurance  inquired  about  did  not  include  insur- 
ance in  CO-  operative  societies.  In  view  of  the  stat- 
ute and  of  that  understanding,  upon  the  faith  of 
which  the  assured  made  his  application,  paid  the 
first  premium,  and  accepted  the  policy,  tJie  com- 
pany is  estopped,  by  every  principle  of  Justice, 
from  saying  that  its  question  embraced  insurance 
in  co-operative  associations."  Continental  L.  Ins. 
Co.  V.  Chamberlain,  182  U.  8. 804, 83L.  ed.  841. 

But  where  the  insured  answered  *'No"  to  the  ques- 
tion. Are  you  now  insured  in  any  other  company? 
and  he  held  at  that  time  certificates  of  membership 
of  insurance  in  the  Buffalo  Life  ft  Reserve  Associa- 
tion, and  in  the  Rochester  Mutual  Aid  ft  Accident 
Association,  and  it  was  contended  that  such  other 
life  insurance  was  not  in  the  regular  and  author- 
ised insurance  companies,  but  was  in  aid  and  acci- 
dent associations,  and  that  insurance  in  such  last- 
named  companiea  was  not  a  breach  of  the  war^ 
ranty,  it  was  held  that  such  companies  were  un- 
questionably life  insurance  companies,  under  N.  Y. 
I<aw8  1883,  chap.  176,  I  6,  providing,  in  substance, 
any  corporation  or  association  issuing  certificates 
or  agreements  whereby  upon  the  decease  of  a 
member  any  money  is  to  be  paid  to  the  representa- 
tives or  beneficiary  designated,  to  be  derived  from 
donations  or  admission  fee,  dues  and  assessments 
collected  from  the  members,  and  wherein  the  pay- 
ment is  conditioned  upon  the  same  being  realized 
in  the  manner  aforesaid,  and  wherein  the  money  is 
applied  to  the  uses  and  purpose  of  such  corpora- 
tion, association,  or  society,  and  expenses,  shall  be 
deemed  to  be  engaged  in  the  business  of  life  insur- 
ance upon  the  co-operative  or  assessment  plan. 
McCollum  V.  Mutual  L.  Ins.  Co.  66  Hun,  108. 

And  where  the  insured  answered  *'No,"  to  the 
question  in  the  application.  Has  any  other  insur- 
ance company  declined  to  grant  a  policy  on  your 
life?  when  in  fact  he  had  made  an  application  to 
the  National  Benefit  Association  which  had  been 
rejected,  it  was  held  that  such  false  statement  viti- 
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ated  his  policy,  although  the  court  did  not  diaousa 
the  question  whether  such  other  application  was 
to  a  life  insurance  company,  but  assumed  that  it 
was.  Kemp  v.  Good  Templars'  Mut.  Ben.  Aaao.  4» 
N.  Y.  8.  R.  429. 

In  Clapp  V.  Massachusetts  Ben.  Asso.  146  MassL 
619,  whidi  was  an  action  on  a  certificate  of  mem- 
bership, and  the  defense  was  a  breach  of  warraoty 
in  answering  ^*No"  to  the  question.  Has  any  pro- 
posal or  application  to  insure  your  life  erer  been 
made  to  any  company  or  agent  upon  which  a  poller 
has notbeen  issued? and  there  was  evidence  that 
an  application  had  been  made  to  the  New  England 
Mutual  Aid  Society,  the  court  did  not  diacum  the 
question  as  to  whether  or  not  it  was  an  Inauranoe 
company,  but  whether  the  jury  should  have  been 
instructed  as  for  a  nonsuit. 

n.  Where  the  eonstruetUm  of  the  eertiifleaU  U  im 

quait;Um. 

The  weight  of  authority  on  matters  of  the  oon- 
struction  of  the  certificate  as  to  beneficiaries,  for- 
feiture, and  the  like,  treats  mutual  benefit  aocfeties 
as  life  insurance  companies  in  the  absence  of  stat- 
utes defining  them  not  to  be  insurance  companiea, 
although  some  of  the  oases  hold  that  the  by-laws 
and  constitution  became  a  part  of  the  contract,  and 
thus  cause  the  certificates  in  some  respects  to  differ 
from  ordinary  insurance  policies.    Lake  v.  Minne> 
sota  Masonic  Belief  Assa  61  Minn.  90;  Block  v.  Val- 
ley Mut  Ins.  Asso.  68  Ark.  201;  National  Mut.  Aid 
8oc.  V.  Lupoid,  101  Pa.  UU  Tennessee  Lodge  No.  20, 
K.  of  H.  V.  Ladd,  6  Lea.  716:  Olmstead  v.  Maaoaie 
Mut.  Ben.  8oc.  87  Kan.  98;  Chartrand  ▼.  Brace,  1ft 
Colo.  19,  12  L.   R.  A.  200;  Goodman  y.  Jedidjah 
Lodge  No.  7,  I.  O.  of  B.  &  67  Md.  117;  Walter  ▼• 
Hensel,  42  Minn.  204;  Massey  ▼.  Mutual  Relief  Soo. 
102  N.  Y.  623;  Barton  y.  Provident  Mut.  Relief  Aaao. 
68  N.  H.  685;  Splawn  v.  Chew,  60  Tex.  632;  Bauer  ▼,. 
Samson  Lodge,  K.  of  P.  102  Ind.  282;  Supreme  Coun- 
cil, O.  of  C.  F.  v.  Forsinfrer,  126  Ind.  62, 9  L.  R.  A» 
601:  Northwestern  Benev.  ft  Mut.  Aid  Asso.  v. Wan- 
ner, 24  III.  App.  867;  Berry  y.  Knighta  Templars  ft 
M.  Life  Indemnity  Co.  88  Fed.  Rep.  489;  National 
Union  y.  Marlow,  40  U.  S.  App.  96,  74  Fed.  Rep.  775;. 
Supreme  Commandery,  K.  of  O.  R.  v.  Ainsworth,. 
71  Ala.  436,  46  Am.  Rep.  882;  Smith  v.  Bullard.  61  N. 
H.  381;  Stambler  v.  Order  of  Pente,  159  Pa.  492;  Brd- 
mann  v.  Mutual  Ins.  Co.  O.  of  H.  8.   44  Wis.  376; 
Daniher  y.  Qrand  Lodge,  A.  O.  U.  W.  10  Utah,  110; 
MeCorkle    y.  Texas   Benev.   Asso.   71    Tex.   149; 
Scbunck   v.  Gegenseitiger  Wittwen   und  Waisen 
Fond,  44  Wis.  860:  Swett  v.  Citizens'  Mut.  Relief  Soc 
78  Me.  641;  Hanford  v.  Massachusetts  Ren.  Asso. 
122  Mo.  60;  Numrlch  v.Supreme  Lodge,  K.  ft  L.  of  H.. 
24  N.  Y.  S.  R.287;  Franklin  Beneficial  Assa  y.  Com. 
10  Pa.  357. 

So  where  the  question  was  as  to  the  amount  due- 
the  beneficiary  it  was  held  that  the  Minnesota  Ma- 
sonic Relief  Association  was  a  mutual  life  insur- 
ance company  proceeding  on  the  assessment  plan» 
and  ita  contracts  were  to  be  construed  according  to 
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11.  A  warranty  in  an  applieation  for 
lift  insnraaeet  tbat  do  ctrcumstaDce  or  inform 
matluD  has  been  withheld  touchinir  applicaDt*s 
post  or  present  state  of  health  and  hahiti  of  Ule 
•with  which  tbeluaurer  ouirht  to  be  acquainted, 
does  DOt  cover  a  habit  of  embexElemeDt  as  to 
which  the  appllcattoii  ooDtains  no  inquiry. 

It.  Coneealment  by  an  applicant  ft>r 
life  insorancet  of  embezElementa  by  him 
which  are  not  inquired  about  by  the  insurer,  will 
not,  unless  fraudulent,  avoid  the  polioy,  althoufrh 
the  fact  of  embezzlement  may  be  material  to  the 
risk. 

18.  The  bnrdenis  on  the  insurer  to  show 
materiality  of  a  concealment  by  an  applicant 
for  life  insurance,  as  well  as  fraudulent  intent, 
for  the  purpose  of  avoiding  the  policy. 


1 4.  Materiality  of  a  eoncealment  of  other 
insurance  upon  a  life  risk  cannot  be  presumed 
from  the  fact  that  such  concealment  was  made 
by  the  applicant  in  applications  to  other  com- 
panies. 

16.  An  insurer  ie  not  entitled  to  an  in* 
■traction  to  the  jury  that  the  failure  of  an  ap- 
plicant for  Insurance  to  mention  a  policy  in  an- 
other company  when  asked  about  other  insur- 
ance raises  the  presumption  that  the  omission 
was  fraudulent. 

On  rehearing. 

16*  A  representation  is  made  in  bad 
fiUtby  within  the  meaning  of  a  statute  provid- 
ing that  it  shall  not  avoid  the  policy  unless  made 
in  bad  faith,  only  when  it  is  made  with  actual  in- 
tent to'mislead,  not  when  it  is  made  through  for- 
getfulness  and  inadvertence. 


the  same  rules  as  those  of  any  other  mutual  life  in* 
luranoe  company.  This  was  organized  to  provide 
for  the  payment  to  the  widow,  children,  or  mother 
(or  such  person  as  designated),  of  any  member  of 
such  society  as  may  from  time  to  time  decease,  of 
guch  sum  as  the  by-laws  of  such  association  may 
from  time  to  time  prescribe;  the  said  sum  to  be 
raised  by  voluntary  contribution  by  the  members, 
»ch  surviving  member  to  be  assessed  at  the  death 
of  a  member  at  certain  rates.  Lake  v.  Minnesota 
Masonic  Belief  Asso.  61  Minn.  flS. 

Id  Block  V.  Valley  Mut.  Ins.  Asso.  58  Ark.  201. 
where  the  question  was  as  to  the  assignability  of 
the  insurance,  and  it  was  claimed  to  be  Issued  by  a 
mutual  benefit  company,  and  the  charter  and  arti- 
cles of  association  were  not  shown,  and  the  by-laws 
showed  that  the  object  was  mutually  to  associate  a 
Dumber  of  Individuals  whereby  the  survivors  were 
to  contribute  for  the  relief  of  the  representatives 
of  those  of  their  number  whom  death  may  strike 
down,  It  was  held  to  be  an  ordinary  insurance 
policy. 

And  under  Pa.  act  Maroh  14,  UTB,  Pamph.  Laws, 
48.  authorizing  assignees  of  life,  fire,  and  marine 
iDsurance  policies  to  sue  in  their  own  name,  it  was 
held  that  a  mutual  aid  assooiatlon  was  an  insur- 
ance company  within  the  operation  of  that  act,  but 
the  charter  controlled  as  to  assignments  where  it 
was  an  express  condition  of  the  contract  that  the 
oertiflcates  ahould  not  be  otherwise  assigned  or 
transferred,  as  this  takes  them  from  the  operation 
of  the  act.  It  was  said  that  **the  contention  that  the 
asMciation  la  not  an  insurance  company  within  the 
meaning  of  the  act  of  1878  cannot  be  maintained. 
All  that  was  decided  In  Com.  v.  National  Mut.  Aid 
Asso.  94  Pa.  481,  was  that  the  oorporation  was  ex- 
cepted from  the  operation  of  the  act  taxing  foreign 
insurance  companies.'*  National  Mut.  Aid  Soa  v. 
Lupoid,  101  Pa.  Ul. 

So,  where  the  question  was  as  to  the  right  to 
change  a  beneficiary,  it  was  held  that  a  benefit  cer- 
tificate in  the  Supreme  Lodge  Knights  of  Honor  of 
the  World  would  be  governed  by  the  same  rule  as 
a  policy  of  insurance.  Tennessee  Lodge,  No.  80, 
K.  of  H.  V.  Ladd,  6  Lea,  718. 

In  Olmstead  v.  Masonic  Mut.  Ben.  Soo.  87  Kan.  08. 
which  company  was  organized  under  the  laws  of 
Kansas  '*to  fdve  financial  aid  and  benefit  to  the 
widows,  orphans,  and  dependents  of  deceased  mem- 
bers thereof,**  it  was  held  that  Kan.  Laws  1871, 
chap.  98>,  S  78,  providing  that  in  case  any  life  lusur- 
aooe  company  organized  under  the  laws  of  this 
state  shall  have  Issued  a  policy  and  the  beneflcinry 
dies,  the  party  insured  may  require  a  new  policy 
to  he  issued  in  favor  of  another  beneficiary,  ap- 
plied to  this  society. 

In  Titsworth  v.  Tltsworth,  40  Kan.  571,  the  case  of 
Olmstead  v.  Masonic  Mut.  Ben.  Soc.  87  Kan.  03,  was 
distinguished,  as  in  that  case  the  company  was  or- 
ganized under  the  Kansas  law  and  in  this  case  of 
Aocient  Order  of  United  Workmen  was  not  Incor- 
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porated  but  was  a  voluntary  association  governed 
by  its  own  constitution  and  by-laws,  and  in  thefor^ 
mer  case  the  record  did  not  show  that  the  rules  of 
the  society  provided  for  a  change  of  the  benefici- 
ary, and  in  the  Olmstead  Case  no  change  was  made 
by  the  society.  It  was  said  that  the  attention  of  the 
court  was  not  called  to  Kan.  Comp.  Laws  1885,  chap. 
60a,  f  78,  exempting  oompanies  organized  on  the 
co-operative  plan. 

A  society  known  as  the  **Ancient  Order  of  United 
Workmen"  so  far  as  it  engaged  in  the  business  of 
life  insurance  was  held  to  t>e  a  mutual  life  insur- 
ance company.  In  this  case  the  ceilificate  stated 
that  it  was  issued  by  the  authority  of  the  Supreme 
Lodge  of  the  Ancient  Order  of  United  Workmen 
witnessing  that  U.  as  manter  workman  degroe  mem- 
ber was  entitled  to  the  privileges  of  membership  and 
to  participate  iu  the  beneficiary  fund  of  the  order  to 
the  amount  of  f2.000  which  at  his  death  shall  be 
paid  to  his  wife,  etc.,  providing  that  U.  shall  in 
every  particular  while  a  member  of  said  order  com- 
ply with  all  the  laws,  rules,  and  requirments 
thereof.  The  question  in  this  case  was  as  to  the 
fund  vesting  in  administrators.  ChartTand  v. 
Brace,  18  Colo.  19, 12  L.  R.  A.  200. 

And  the  Jedidjtih  Lodge  No.  7  of  the  Independent 
Order  B'nal  B'rith  was  a  system  of  mutual  or  oo^i^ 
erative  life  insurance.  The  court  said:  "Under  it 
a  book  of  endowment  certificates  was  furnished  to 
each  subordinate  lodge,  and  one  of  these  certificates 
was  Issued  to  each  member:  and  it  stipulated  for 
the  payment  of  $1,000  upon  his  death  to  his  widow 
and  children,  if  he  left  any,  and  if  not,  then  to  a 
beneficiary  to  be  designated  by  him,  whose  name 
mustappear  in  thebody  of  the  instrument.  Such 
certificates  differ  In  no  substantial  point  from  or- 
dinary life  Insurance  policies  issued  by  ordinary 
life  insurance  companies.**  Goodman  v.  Jedldjah 
Lodge  No.  7, 1. 0.  of  a  B.  67  Md.  117. 

And  in  Walter  v.  Hensel,  42  Minn.  204,  it  was  held 
that  the.  Minnesota  Odd  Fellovus*  Mutual  Benefit 
Society,  a  corporation  organized  under  Minn. 
Oen.  Stat.  1878,  chap.  84,  title  8,  providing  for 
the  incorporation  of  a  benefit  society  for  the  pur- 
pose of  instruction  or  mutual  improvement  in  art 
or  science  or  for  literary  or  social  culture,  and  un- 
der articles  of  the  association  stating  that  the  gen- 
eral nature  and  purpose  was  the  insuring  the  lives 
of  the  members  upon  the  plan  of  paying  to  the  rep- 
resentatives of  every  deceased  member  a  certain 
sum  to  be  assessed  upon  and  received  from  the 
other  members  of  the  said  auociation,  the  court 
held  that  this  was  nothing  more  nor  less  than  a  mu- 
tual insurance  company  upon  the  assessment  plan. 
The  question  Involved  was  as  to  designation  of  ben- 
eficiaries. 

And  the  Odd  Fellows'  Mutual  Benefit  Society  or- 
ganized under  Minn.  Gen.  Stat  1878,  chap.  84,  title 
3,  relating  to  corporations  other  than  those  for 
pecuniary  profit,  and  providing  in  its  articles  of  as- 
sociation that  the  general  nature  of  Ita  buslneaa 
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EBROR  to  the  Circuit  Court  of  the  United 
Statesfor  the  Middle  District  of  Tennessee 
to  review  a  judgment  in  favor  of  plaintiff  in 
an  action  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  policy  of  fire  insurance. 
Bererted, 

Before  Tajt  and  Lurton,  Circuit  Judges, 
and  Bammondf  J. 

<    Statement  by  Talt*  Circuit  Judge: 

This  action  was  on  a  policy  of  insurance  for 
$10,000  issued  December  2,  1892,  by  the  Peon 
Mutual  Life  Insurance  Company  to  John 
8cbardt,  on  his  own  life.  Scbardt  died  April 
17,  1893,  during  the  currency  of  the  policy. 


Just  before  his  death  be  had  araigned  the  pol- 
icy to  the  Mechanics'  Savings  Bank  &  Trust 
Company,  of  ISashville,  Tennessee,  to  secure  a 
large  debt  owed  by  him  to  the  bank.  Since 
his  death  the  bank  has  made  a  general  assigo- 
ment  for  the  benefit  of  creditors  to  J.  J.  Prvor, 
for  whose  benefit,  as  assignee,  this  suit  was 
brought.  The  trial  resulted  in  a  judgment  for 
the  full  amount  of  the  policy  and  interest,  in  fa- 
vor of  the  plaintiff  below,  and  the  insurance 
company  brings  the  judgment  here  for  review 
on  writ  of  error.  The  defendant  filed  nineteen 
pleas  to  the  declaration,  averring  that  both  by 
misrepresentation  of  facts  warranted  to  be  true 
in  the  application  and  policy,  and  by  con- 
ceal n.ent  of  a  fact  material  to  the  risk,  the 
policy  was  avoided. 


and  purpose  is  the  insurlDg  the  lives  of  the  mem- 
bers upon  the  plan  of  pay! nir  to  the  representative 
of  every  deceased  member  a  certaft-  sum  to  be  as- 
sessed upon  and  received  from  the  other  members 
of  said  associatioa,  was  held  to  be  a  mutual  life  in- 
Burance  company  on  the  assessment  plan,  where 
the  question  involved  was  as  to  the  deslffoation  of 
a  beneficiary.    Walter  v.  Hensel,  42  Minn.  204. 

Where  the  question  was  as  to  desiirnation  of 
beneficiary,  and  the  Mutual  Belief  Society  was  or- 
flraoized  under  New  York  Laws  1875,  chap.  287,  en- 
titled, "An  Act  for  the  Incorporation  of  Societies 
or  Clubs  for  Certain  Lawful  Purposes/*  providing 
for  the  incorporation  of  social,  political,  and  mut- 
ual benefit  and  benevolent  purposes,  it  was  held 
that  the  subject  of  life  insurance  was  not  among 
the  enumerated  objects,  unless  it  was  embraced  in 
the  term  ''mutual  benefit"  or  ^'benevolent."  It 
was  further  held  that  the  first  direct  reference  to 
anything  of  the  nature  of  life  insurance  was  in 
the  by-laws,  art.  1, 1 8,  providing  that  the  objects 
of  the  society  shall  be  to  secure  mutual  benefit  and 
protection  to  its  members,  and  to  furnish  aid  to 
their  families  or  assigns  in  case  of  a  member's 
death,  and  I  8  stating  that  the  plan  of  the  society 
will  be  to  issue  certificates  for  a  sum  not  to  exceed 
$2,000,  to  be  paid  to  the  heirs  or  beneficiaries  of  de- 
ceased members  named  in  his  certificate,  from 
funds  arising  from  assessments;  and  the  court  said 
the  by-laws  then  proceed  to  organize  a  system  simi- 
lar to  that  of  a  mutual  life  insurance  company. 
Massey  v.  Mutual  Relief  Soc  102  N.  T.  623. 

And  where  the  question  was  as  to  the  right  to 
change  the  beneficiary  in  the  Provident  Mutual 
Relief  Association,  it  was  held  that  "the  contract, 
though  one  of  life  insurance,  must  be  interpreted 
according  to  its  terms,  in  view  of  the  laws  of  the 
defendant  association  and  of  the  evident  under- 
standing of  the  parties."  Barton  v.  Provident  Mut. 
Relief  Asso.  68  N.  H.  535. 

So,  where  the  benefit  fund  in  the  American  Le- 
gion of  Honor  was  raised  by  means  of  payments  by 
parties  Joining  the  order  before  being  received  iuto 
membership,  and  the  assessments  levied  upon  them 
upon  death  of  a  member,  it  was  held  to  be,  so  far 
as  those  provisions  are  concerned,  a  mutual  life  in- 
surance company  ih  which  the  life  of  every  mem- 
ber is  insured,  by  reason  of  his  membership  and 
compliance  with  the  requinnents  of  the  constitu- 
tion and  by-laws;  but  the  rules  of  law  for  the  con- 
struction of  ordinary  policies  so  far  as  they  refer 
to  the  indefeasible  rights  of  beneficiaries  did  not 
apply,  where  the  by-laws  of  this  association  were 
different    Splawn  v.  Chew,  00  Tex.  532. 

In  Bauer  v.  Samson  Lodge,  K.  of  P.  102  Ind.  262,  it 
was  said  that  "a  corporation  which  promises  to  pay 
a  certain  sum  as  benefits  during  a  member's  ill- 
ness, in  consideration  of  bis  payment  of  dues,  is  not 
a  purely  benevolent  organization;  It  may  be,  and 
doubtless  is,  benevolent  and  charitable  in  a  great 
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degree,  but  it  is  not  a  benevolent  organization  in 
the  sense  of  dispensing  benefits  without  considera- 
tion. The  consideration  the  order  reoeives  is  the 
dues  paid  by  the  member,  and  in  return  it  promises 
him  benefits.  In  speaking  of  an  order  of  a  character 
Finiilar  to  the  Knights  of  Pythias,  the  supreme 
court  of  Massachusetts  said:  "The  corporation  is 
not  a  mere  charitable  society,  but  is  rather  in  the 
nature  of  au  association  for  the  mutual  insurance 
of  its  members  against  sickness  or  accident."  But 
It  was  held  that  the  remedy  under  the  by- laws  must 
be  first  exhausted  before  an  action  could  be  main- 
tained. 

And  a  certificate  issued  by  the  Order  of  Chosen 
Friends  was  a  contract  of  insurance,  where  the  by- 
laws provided,  should  a  member  become  perma- 
nently disabled  by  reason  of  decease  or  accident 
such  member  should  be  entitled  to  a  benefit  not  ex- 
ceeding one  half  of  the  relief-fund  certificate  held 
by  him,  and  the  refusal  by  the  oflioers  to  allow  his 
claim  under  a  by-law  making  their  decision  fioal 
would  not  defeat  a  recovery.  But  the  insured  was 
required  to  exhaust  his  remedies  under  the  by-laws 
before  be  could  maintain  the  action.  Supreme 
Council  O.  Of  C.  F.  V.  Forsinger,  125  Ind.  52, 9  L.  B. 
A.  501. 

In  the  case  of  Northwestern  Benev.  Sc  Mut.  Aid 
Asso.  V.  Wanner,  24  111.  App.  857,  where  it  was 
claimed  that  a  by-law  passed  after  a  certificate  of 
insurance  vitiated  the  certificate  on  account  of 
suicide,  it  was  held  that  "we  cannot  distinguish 
the  appellant  from  any  other  mutual  insurance 
company.  In  all  mu tual  insurance  the  shareholder 
participates  in  the  benefits  and  profits,  and  is  a 
recognized  member  of  the  company."  In  this  case 
it  was  contended  that  the  insured  took  upon  him- 
self that  he  should  comply  with  the  constitution 
and  by-laws,  and  that  they  might  be  changed  limit- 
ing the  liability. 

Where  it  was  claimed  that  the  Knights  Templar 
ft  Masons'  Life  Indemnity  Company  was  not  a  life 
insurance  company,  and  not  subject  to  Mo.  Rev. 
Stat.  I  5982}  preventing  insurance  companies  from 
making  a  defense  for  suidde,  and  the  oflSceis  and 
agents  of  this  company  enjoyed  remunerative  sal- 
aries, the  commissions  of  the  manager  amounting 
to  as  much  as  $1,000  a  month,  and  the  company  bad 
no  affiliation  with  the  Masonic  Order,  and  the  Ma- 
sonic feature  was  only  limited  to  its  name  and  re- 
striction of  its  membership  and  employment  of 
agents,  it  was  held:  "It  Is  apparent,  from  an  ex- 
amination of  its  charter,  and  its  method  of  doing 
business,  that  the  defendant  is  a  mutual  life  insur- 
ance company  on  the  assessment  plan.  Its  busi- 
ness is  insurance,  and  nothing  else.  There  is  not  a 
social,  charitable,  or  benevolent  feature  in  its  or- 
ganization, or  the  conduct  of  its  business.  It  has 
no  lodges,  pays  no  sick  dues,  and  distributes  no  aid. 
and  gives  no  attention,  to  members  in  distress  or 
poverty.    It  deals  with  its  members  on  the  strictest 
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The  openio/;  words  of  the  policy  were: 

"In  ooDsideratioD  of  the  application  for  this 

policy,  which  is  hereby  made  a  part  of  this 

contract  (a  copy  of  which  is  hereto  attached), 

lod  of  the  payment  by  Joho  Schardt  of  the 

Sremiums  as  hereinafter  provided,  the  Penn 
lutual  Life  iDsurance  Company  hereby  prom- 
ise^ to  pay  at  its  home  office,  in  the  city  of 
Philadelphia,  Pennsylvania,"  etc 

The  questions  and  answers  in  the  applica- 
tion which  are  material  to  the  controversy  here 
were  as  follows: 

"1  A.  Givey  oar  name  in  full  and  postoffice 
address?  A.  John  Schardt,  Nashville,  Ten- 
nessee. 

"Present  and  previous  occupations?    (State 


kind  of  business.)  B.  Present  teller  in  Me- 
chanics' Bank.     Previous,  same." 

'*6.  A.  Have  you  your  life  insured  in  this  or 
any  other  company?  (If  so,  give  the  name  of 
each  company,  and  the  kind  and  amount  of 
each  policv.)  A  Yes;  $10,000  in  Northwest- 
ern. 20  pay  life;  $5,000  in  ^tna;  $1,000  in  N. 
Y.  Mutual  Life,  renewable  term." 

After  these  answers  this  statement  was 
signed  by  the  applicant; 

'*I  hereby  warrant  and  agree,  that  I  am  tem- 
perate in  my  habits,  now  in  good  health,  and 
ordinarily  enjoy  good  health,  and  that  in  the 
statements  and  answers  in  this  application  no 
circumstance  or  information  has  been  with- 
held touching  my  past  and   present  state  of 


business  principles.  The  policy  holders  flret  nothing 
for  which  full  value  has  not  been  paid  by  the  as- 
sured, but  the  assured  may  pay  much,  and  the 
policy  holder  receive  nothing,  by  reason  of  the  for- 
feiture of  the  policy,  for  a  violation  of  some  one  of 
its  Dumerous  conditions.  It  would  be  a  curious 
sort  of  l)enevolenoe  which  would  withhold  from  in- 
nocent children  the  insurance  eflTected  for  their 
benefit  on  the  life  of  their  father  because  he  com- 
mitted suicide.  But  that  is  the  kind  of  benevolence 
tbe  defendant  wants  to  practise  in  this  case.  The 
t«6umptlon  of  a  Masonic  name  does  not  make  it  a 
Masonic  institution.  Berry  y.  Knights  Templar  Sc 
M.  Life  Indemnity  Ck>.  48  Fed.  Rep.  4a9,  Atlirmed 
Knights  Templar  k  M.  Life  Indemnity  Co.  v.  Berry, 
4  U.  &  App.  3a3,  50  Fed.  Rep.  511. 

And  where  it  was  claimed  that  the  association  was 
exempt  from  Mo.  Rev.  Stat  1889, 1  585a,  it  was  held 
that  the  senate  of  the  National  Union  was  not  a 
fraternal  heneflcial  society  within  the  Intent  of  the 
Missouri  statute,  where  the  association  was  exclu- 
sively engaged  in  collecting  and  distributing  assess- 
ments, and  where  its  members  were  not  restricted 
to  any  class,  calling,  or  profession;  nor  was  it  essen- 
tial to  membership  that  they  should  become  inter- 
ested or  united  in  some  good  work  or  reform  con- 
ducive to  their  own  welfare  or  to  the  welfare  of 
mankind  in  general,  and  the  tests  of  membership 
required  in  this  association  were  those  usually  pre- 
scribed by  every  well-regulated  insurance  com- 
pany.  National  Union  v.  Harlow,  40  U.  8.  App.  95, 
74  Fed.  Rep.  775. 

And  a  by-law  in  regard  to  suicide  was  construed 
to  be  controlled  by  the  same  law  as  governed  other 
insunince,  where  It  was  held  that  **the  instrument 
in  writing  upon  which  this  suit  is  founded,  and 
which  is  set  out  in  full  in  the  complaint,  entitled  a 
*Knfght*8  Benefit  Certificate,'  has  the  elements  and 
cbanicteristics  of  a  contract  of  life  Insuranoe.  It 
purports  to  have  been  issued  by  the  ^Supreme  Com- 
manderyof  the  Knights  of  the  Golden  Rule,'  which 
is  averred  to  be  a  corporation  created  and  organ- 
ized under  a  law  of  the  state  of  Kentucky.  The 
oommandery  hereby  promises,  on  the  death  of  the 
husband  of  the  appellee,  to  pay  her  $'i,000,  in  con- 
sideration of  the  husband  having  become  a  mem- 
ber of  the  order,  and  having  paid  the  fee  for  admis- 
sion to  membership,  and  of  his  payment  in  the 
future  of  all  assessments  levied  and  required  by  the 
supreme  commandery,  upon  the  condition  that  he 
remained  a  member  of  the  order,  in  good  standing, 
and  complied  with  all  the  laws  then  of  force,  or 
subsequently  enacted.  These  are  the  essential  ele- 
ments of  a  contract  of  life  insurance,  made  by  a 
mutual  insurance  company  with  one  of  its  mem- 
bers. .  .  .  The  payment  of  the  fee  for  admission 
to -membership,  and  of  the  assessments  levied  and 
required  by  the  commandery,  are  the  equivalent  of 
premiums,  and  form  the  pecuniary  consideration 
of  tbe  contract."  Supreme  Commandery,  K.  of  O. 
R.  V.  Alns worth,  71  Ala.  438,  46  Am.  Kep.  833. 

The  Odd  Fellows  Mutual  Belief  Association  of 
S8  L.  R.  A. 


the  Connecticut  River  Valley,  a  Massachusetts 
corporation  established  for  tbe  purpose  of  de- 
fraying the  expenses  of  the  sickness  and  burial  of 
its  deceased  members  or  their  heirs,  the  sum  to  be 
paid  on  admission  measurably  proportioned  to  the 
age  of  the  applicant  and  an  assessment  on  the  death 
of  a  member,  and  an  assessment  upon  the  surviv- 
ing members  upon  the  death  of  a  member,  was  an 
insuranoe  contract  under  N*  H.  Oen.  Laws,  chap. 
175,  II 2, 8,  providing  that  the  amount  of  insurance 
is  not  chargeable  with  the  debts  of  the  deceased. 
The  court  said:  **The  corporation  is  a  mutual  life 
insurance  company;  membership  is  an  insurance 
oontract;  and  a  certificate  of  membership,  expressly 
or  by  necessary  implication  including  the  terms  of 
the  oontract  stated  in  the  application,  by-laws,  and 
*]ast  legal  assignment,*  or  last  valid  designation  of 
the  payee,  is  a  polloy."  Smith  v.  Bullard,  61  N.  H. 
881. 

And  on  the  question  of  estoppel  as  applicable  to 
a  beneficial  association  by  waiver  of  proof  of  loss, 
it  was  held  ** while  such  associations  are  in  some  re- 
spects unlike  insurance  companies,  there  is  every 
reason  for  holding  them  to  the  rule  applicable  to 
notice  and  proofs  of  loss  under  ordinary  insuranoe 
policies."    sum  bier  v.  Order  of  Pente,  159  Pa.  49S. 

So,  where  the  question  was  one  of  forfeiture  of 
certificate,  it  was  held  that  a  mutual  Insurance 
company  of  the  Order  of  Hermann's  Sons  of  Wis- 
consin on  the  assessment  plan  was  subject  to  the 
application  of  those  legal  principles  applicable  to 
other  mutual  life  insurance  companies.  Erdmann 
y.  Mutual  Ins.  Co.,  O.  of  H.  8.  44  Wis.  876. 

And  a  certificate  in  the  Ancient  Order  of  United 
Workmen  was  an  Insuranoe  contract,  and  the  asso- 
ciation was  in  effect  a  mutual  life  insurance  com- 
pany, and  tbe  rights  of  the  parties  on  the  question  of 
forfeiture  were  determined  by  the  law  applicable  to 
life  insuranoe  companies  where  a  certificate  in  the 
nature  of  an  insurance  policy  was  issued  to  a  mem- 
ber and  was  kept  in  force  by  the  payment  of  assess- 
ment and  dues.  Daniher  v.  Grand  Lodge,  A.  O.  U. 
W.  10  Utah.  no. 

So,  tbe  Texas  Benevolent  Association  was  gov- 
erned by  the  rules  of  law  that  are  applied  to  ordi- 
nary life  insurance  companies  in  regard  to  forfeit- 
ing policies,  where  such  association  was  organized 
for  the  mutual  protection  of  its  members  and  acted 
through  its  regular  officers  under  a  charter  and  by- 
laws, and  resorted  to  assessments  on  its  living 
members  to  procure  funds  to  discharge  its  obliga- 
tions to  Its  officers  and  such  of  its  members  as 
should  die.  McCorkle  v.  Texas  Benev.  Asso.  71 
Tex.  149. 

And  in  Schunck  v.  Oegensei tiger  Wittwen  und 
Waisen  Fond,  44  Wis.  369.  in  an  action  on  a  certifi- 
cate Issued  by  the  Grand  JiOdge  of  the  United 
Ancient  Order  of  Druids,  where  a  forfeiture  was 
construed  by  the  oonstitution  and  by-laws,  it  was 
said:  'The  defendant  was  obviously  organized  to 
answer  the  ends,  or  serve  the  purpose,  of  a  mutua 
life  insurance  oompany.    Among  the  proviaiona  of 
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health  and  hahita  of  life  with  which  the  PeDD  1 
Mutual  Life  Inaurauce  Company  ought  to  be 
made  acquainted;  .  .  .  and  that  the  state- 
menta  and  answers  to  the  printed  questions 
above,  together  with  this  declaration,  as  well 
as  those  to  be  made  to  the  company's  medical 
examiner,  shall  constitute  the  application,  and 
be  the  basis  of  this  contract,  and  the  place  of 
contract  shall  be  the  city  of  Philadelphia,  state 
of  Pennsylvania." 

Then  followed  the  medical  examination  of 
the  insured,  of  which  only  the  questions  and 
answers  given  below  have  a  bearing  on  the 
issues  in  this  case: 

*'*9.  A.  How  long  since  were  you  attended 
by  a  physician  or  professionally  consulted  one? 
*A.  A  year. 

the  constitutioD  and  by-laws  adopted  for  its  mao- 
affement,  is  one  which  provides  that,  on  the  death 
of  a  member,  in  ffood  Btandioff,  there  shall  be  paid 
to  bis  survivinir  widow,  or  heirs,  the  sum  of  $800,  as 
life  insurance." 

And  the  Citizens*  Mut.  Relief  Society  of  Port- 
land was  a  mutual  life  insurance  company  where 
the  requisite  qualifications  for  membership  were  to 
be  a  male  resident  of  the  city  of  P.  or  a  business 
man  resident  in  A.  B.  C  D.  B.  having  a  reg^ular 
place  of  business  in  P.,  between  twenty-one  and 
sixty  years  of  ajfe  and  chosen  by  a  two-thirds*  vote 
of  the  members  of  the  society  present  and  the  pay- 
ment of  fee,  and  the  object  was  the  payment  of  a 
sum  on  the  death  of  a  member  as  relief  to  any  per- 
son desifirnated  by  him  in  writing,  or  to  his  widow, 
children,  or  relatives  in  the  order  specified  In  the 
articles  of  association.  It  was  held  that  a  misrep> 
resentation  invalidated  the  contract  of  insurance 
notwithstanding  the  acceptance  by  the  memtmr 
into  the  association.  Swett  v.  Citizens'  Mut.  Belief 
Soc.  78  Me.  Ml. 

And  the  Massachusetts  Benefit  Association  was 
held  to  be  a  company  doinsr  a  life  insurance  busi- 
ness, and  its  policies  not  benefit  certificates  within 
the  meaning  of  the  Missouri  statutes  relating*  to 
fraternal  beneficial  societies,  but  assessment-plan 
policies,  or  were  governed  by  the  more  general 
statutes  relating  to  life  insurance,  where  the  asso- 
ciation agreed  to  pay  the  beneficiary  $&,000  after 
proof  of  death,  and  the  member  was  to  pay  in  forty 
days  from  the  date  of  the  contract,  and  annually, 
an  assessment  of  $16  as  an  expense  fund,  and  bi- 
monthly the  assessment  specified  in  the  table  of 
rates,  and  the  policy  holders  had  no  vote  in  the 
election  of  directors,  and  there  was  no  lodge  system 
connected  with  the  organization,  except  a  few 
boards  or  councils  in  different  cities  in  Massachu- 
setts who  seemed  to  have  no  duties  other  than  to 
solicit  risks.  But  it  was  held  that  Mo.  Rev.  Stat. 
1889,  f  6849,  providing  that  no  misrepresentation  in 
obtaining  a  life  insurance  policy  shall  render  it  void 
unless,  etc.,  did  not  apply  to  a  policy  Issued  under 
chap.  80,  art.  8,  defining  contracts  of  Insurance  on 
the  assessment  plan,  and  providing  that  nothing 
herein  shall  subject  any  corporation  doing  business 
under  this  article  to  any  other  provisions  or  re- 
quirements of  the  general  insurance  laws  of  this 
state  except  as  herein  set  forth.  Hanf ord  v.  Massa- 
chusetts Ben.  Asso.  13S  Mo.  60. 

And  where  the  defense  was  fraudulent  conceal- 
ment of  material  facts  in  response  to  the  question 
as  to  having  had  medical  attendance  previously.  It 
was  held  that  **the  liability  to  pay  is  founded 
■olely  on  the  contract  obligation,  which  must  be 
enforced  (if  at  all)  by  the  general  principles  appli- 
cable to  life  Insurance.*'  Numrich  v.  Supreme 
Lodge,  K.  *  L.  of  H.  24  N.  T.  8.  R.  287. 

In  Oroesman  v.  Supreme  Lodge,  K.  ft  L.  of  H.  18 
N.  Y.  S.  R.  682,  where  the  question  was  as  to  the  by- 
laws controlling  in  regard  to  a  breach  of  warranty 
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"B.  For  what  disease?    *B.  A  cold. 

'*C.  Give  the  namte  and  residence  of  sucb 
physician?  C.  Dr.  T.  £.  Enloe,  Nashville, 
Tennessee  " 

"11.  A.Doyou  now  use  intoxicating  liquors? 
A.  None  whatever." 

"C.  Have  you  always  heen  temperate  in 
their  use?  (If  not,  explain  the  duration  and. 
extent  of  excess,  and  when  last.)    C.  Yes. 

*'12.  Have  you  ever  used  opium,  morphia, 
chloral,  or  any  narcotic,  unless  regularly  pre- 
scribed by  a  physician?  (If  so,  explain  fully.) 
A.  No. 

.  *'B.  Have  you  had  asthma,  consumptioo, 
spitting  of  blood,  habitual  cough  and  expecto- 
ration, palpitation,or  any  disease  of  the  throat, 
heart,  or  lungs?    B.  None  except— No. 

in  a  benefit  cerdl^cate.  it  was  held  that  they  con- 
trolled, and  it  was  said:  **It  would  indeed  be  ex- 
traordinary that  a  certificate  in  the  nature  of  a 
policy  of  life  insurance  should  be  issued  without 
any  examination  as  to  the  condition  of  the  in- 
sured." 

In  Franklin  Beneficial  Asso.  v.  Com.  10  Pa.  857.  It 
was  said  that  the  Franklin  Beneficial  Association  Is 
**virtually  a  mutual  health-insurance  company, 
standing,  as  regards  the  present  question,  exactly 
as  a  life  insurance  company.*'  The  question  in- 
volved was  as  to  disability  incurred  from  soldier* 
ing. 

And  in  Presbyterian  Mut  Assur.  Fund  v.  Allen* 
106  Ind.  603,  where  the  question  was  as  to  a  warranty 
in  the  application,  it  was  said:  '*The  certificate,  al- 
though issued  by  a  mutual  benefit  association,  is,  in 
legal  contemplation,  a  policy  of  insurance,  and  ia 
in  most  respects  governed  by  the  general  rules  of 
law  which  apply  to  insurance  contracts.  .  .  • 
The  weight  of  authority,  as  will  appear  from  an  ex- 
amination of  the  cases  cited,  is  in  favor  of  the  gen- 
eral doctrine  that  beneficiaries  may  be  changed  in 
cases  where  the  policies  like  the  one  t>efore  us  are 
issued  by  such  associations  as  the  present,  and  tlmt 
in  this  respect  such  policies  are  not  governed  by 
the  general  rule  which  governs  ordinary  insuranoe 
contracts.  But  granting  that  this  is  the  general 
rule,  still  it  cannot  prevail  if  the  charter  of  the  as- 
sociation prohibits  a  change  in  the  beneficiary  first 
agreed  upon  and  designated." 

But  there  are  some  mutual  benefit  oompaniea 
which  are  plainly  not  insuranoe  oompanies.  Some 
cases  have  made  a  distinction  on  account  of  their 
by-laws  in  construing  the  contract  of  certificate, 
and  other  cases  were  under  statutes  providing  that 
such  companies  shall  not  be  deemed  insurance 
companies.  Swift  v.  San  Francisco  Stock  ft  Ezch. 
Board,  67  Oal.  867;  Richmond  v.  Johnson,  28  Minn. 
447;  Johnson  v.  Philadelphia  ft  B.  R.  Co.  163  Pa.  127: 
Dickinson  v.  Ancient  Order  of  U.  W.  150  Pa.  259; 
Llthgow  V.  Supreme  Tent,  K.  of  M.  of  the  Worldjes 
Pa.  292;  McAlees  v.  Supreme  Sitting,  O.  of  I.  H. 
(Pa.)  12  Cent.  Rep.  415:  Donald  v.  Chicago,  B.  ft  Q. 
K.  Co.  98  Iowa,  284, 38  L.  R.  A.  482;  Order  of  Rail- 
way Conductors  of  America  v.  Koster,  56  Mo.  App. 
186;  Holland  v.  Taylor,  111  Ind.  121;  laamont  v.  Grand 
Lodge,  I.  L.  of  H.  81  Fed.  Rep.  177;  Tttsworth  v. 
Titsworth,  40  Kan.  671:  Masonic  Benev.  Asso.  ▼• 
Bunch,  100  Mo.  560:  Masonic  Mut.  Ben.  Soc.  v.  Burk- 
hart.  110  Ind.  189;  Northwestern  Masonic  Aid  Aaso. 
▼.  Jones,  154  Pa.  99. 

So,  where  the  question  was  as  to  the  instrument 
being  an  asset  of  a  decedent's  estate,  under  art.  SI 
of  the  constitution  of  San  Ftendsoo  Stock  ft  Ex- 
change Board,  providing  that  on  the  death  of  a 
member  of  the  board  the  trust  fund  shall  pay  from 
the  increase  in  their  hands  from  investment  of  said 
moneys  to  such  person  or  object  as  may  have  been 
designated  in  writing  by  such  deceased  member  the 
sum  of  $10|000,  and  in  case  of  no  dlspoaition  then  to 


1886l       Penm  Mutual  Lipb  Ins.  Co.  v,  Meghakios'  Satinos  Bank  &  Taubt  Co. 


88 


**  Have  you  ever  hud  caDcer  or  any  tamor, 
cbrooic  diarrhoea,  discharge  from  the  ear, 
dropsjr,  fistula,  gall  stones  or  gravel,  open 
sores,  inflammatory  rheumatism,  jzout,  svpbi- 
lis,  or  stricture,  or  any  disease  of  the  liver, 
kidneys,  or  bladder?    C.  None  except — No. 

"14.  Have  you  had  any  illness  or  disease 
other  than  as  stated  by  you  above?  (If  so, 
state  full  particulars.)    No. 

"Give  here  particulars  as  to  dc^te,  dura- 
tion, severity,  etc.,  of  each  disease  you  have 
bad. 

^'Explain  fully  9,  A  and  B. 

"None. 

"It  is  hereby  aneed:  That  all  the  forego- 
ing statements  and  answers  made  to  the  com- 
ptny's  medical  examiner  are  warranted  to  be 


true  and  are  offered  to  the  company  as  a  con- 
sideration of  the  contract." 

It  was  conceded  that  at  the  date  of  the  ap- 
plication Scbardt  had  a  policy  for  $5,000  m 
New  York  Life  Insurance  Company,  which  he 
failed  to  mention.  In  order  to  show  an  intent 
on  his  part  to  deceive  by  this  omission,  de- 
fendant offered  to  show  that  in  applications  for 
policies  in  other  companies  for  $25  000  each, 
made  by  him,  one  in  February,  1^93,  and  the 
other  early  in  March  following,  he  had  also 
untruly  stated  the  amount  of  existing  insur- 
ance on  his  life.  This  offer  was  rejected  by 
the  court.  Scbardt's  salary  as  teller  was 
$1,500.  and  he  had  but  a  small  amount  of 
property.  When  he  died  in  April,  1898,  he 
had  $80,000  of  insurance  on  his  life,  nearly  all 


the  wife,  then  to  the  child,  and  If  none  there  shall 
be  DO  payment.  It  was  held  that  there  was  no  oon- 
tract  of  iosuranoe  between  the  members.  It  was 
also  held  that  the  oontract  merely  provided  for  a 
beneficiary  fund,  and  for  the  payment  out  of  the 
fund  of  aspecifled  sum  to  the  survlviofr  ordesiflrnat- 
ed  person  or  persons  qualified  to  receive  it  upon 
the  death  of  a  member,  and  the  term  **lif  e  iosur- 
anoe" did  not  apply  to  such  an  object.  Swift  v. 
fian  Francisco  Stock  ft  Exch.  Board,  67  Gal.  687. 

And  in  Richmond  v.  Johnson,  28  Minn.  447,  It  was 
Aid  that  the  Grand  Lods'C  Ancient  Order  of  United 
Workmen  was  a  mutual  t>eneflt  association  incor- 
porated under  the  laws  of  that  state,  and  that  the 
certificate  was  not  an  ordinary  contract  of  insur- 
ance made  between  an  Insurance  company  and  an- 
other person,  the  rights  of  the  parties  to  be  deter- 
mined exclusively  by  the  policy:  but  the  rights 
depended,  not  on  the  certificate  only,  but  rather  on 
the  membership  of  the  assured  in  the  association, 
and  such  riirhts  were  defined  and  controlled  by  its 
constitution  and  by-laws. 

A  certifloate  of  memlwrship  of  a  beneficial  asso- 
ciation was  held  not  to  be  a  contract  of  insurance 
witliin  the  meaning  of  Pa.  act  May  11,  1881,  Pub. 
Laws,  80,  requirinir  the  application  for  insurance  to 
be  attached  to  the  policy  before  it  can  l>e  received 
in  evidence.  Dickinson  ▼.  Ancient  Order  of  U.  W. 
UO  Pa.  258;  Johnson  v.  PhiUdelphU  ft  R.  R.  Co.  168 
Pa.  127;  Lithirow  v.  Supreme  Tent,  K.  of  M.  of  the 
World,  166  Pa.  288. 

In  Litbffow  ▼.  Supreme  Tent,  K.  of  M.  of  the 
World,  105  PB.20S,  it  was  said  that  the  case  of  Com. 
V.  Equitable  Beneficial  Asso.  187  Pa.  412.  arose  un- 
der a  different  act  of  assembly,  that  of  April  29, 
1874:  but  the  question  was  whether  the  defendant 
was  an  insurance  company  or  a  beneficial  associa- 
tion, and  the  distinction  so  dearly  pointed  out  in  the 
opinion  between  these  two  classes  of  organizations 
bss  since  been  approved  and  followed  under  the 
act  of  May  11, 1881,  in  Dickinson  v.  Ancient  Order 
of  U.W.  160  Pa.  258. 

In  McAlees  V.  Supreme  Sitting  0.  of  I.  H.  (Pa.) 
U  Cent.  Rep.  416,  where  it  was  contended  that  the 
Sapreme  Sitting  Order  of  Iron  Hall  was  a  mutual 
iosaranoe  company  and  controlled  by  Pa.  act  May 
11, 1881,  Pab.  Laws,  20,  relating  to  life  and  fire  in- 
surance policies,  and  providing  that  the  consUtu- 
ttonand  by-laws  should  not  be  received  in  evidence 
unless  attached  to  the  policy,  and  that  the  remedy 
afforded  by  the  by-laws  was  therefore  not  obliga- 
tory on  the  member  of  a  beneficiary  company  be- 
eauss  the  by-laws  were  not  made  a  part  of  the 
policy,  it  was  held,  without  discussing  the  question 
oC  insurance,  that  a  member  of  a  beneficial  society 
must  resort  to  the  society  tribunals,  and  that  a  fair 
judgment  thereon  would  bo  conclusive. 

The  Burllnfrton  Voluntary  Relief  Department  of 
the  ChIca«ro,  Burlington,  A  Quincy  Railroad  Com- 
pany, which  maintained  a  fund  for  the  reUef  of 
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members  and  their  relatives  or  beneficiaries,  in  case 
of  sickne88,aocident.  or  death,  was  held  not  to  bean 
insurance  company  on  the  ground  that  it  did  not 
purport  to  bean  insurance  company,  and  while  the 
benefits  were  in  the  way  of  relief  in  oase  of  sickness, 
accident,  or  death,  the  manifest  intent  was  differ^ 
ent,  and  this  was  not  an  insurance  company  but  a 
beneficial  association.  The  fund  was  to  be  ob- 
tained by  monthly  assessment  of  its  members,  and 
the  amount  deducted  from  monthly  payments,  and 
such  amounts  as  were  not  raised  from  these  assess- 
ments were  to  be  made  up  by  the  company  from  its 
earnings  in  the  way  of  interest  on  the  monthly 
balances  of  the  relief  department,  and  the  inciden- 
tal expenses  were  paid  by  the  railroad  company,  and 
in  case  the  fund  of  the  relief  department  was  not 
sufficient  the  company  paid  all  benefits  due  in  full, 
and  the  relief  departmeqjt  was  organised  in  conneo- 
tion  with  the  workings  of  the  company  in  the  way 
of  benefiting  its  employees.  Donald  v.  Chicago,  B. 
ft  Q.R.  Co.  98  Iowa,  284,  88L.R.A.402. 

So,  a  benefit  certificate  Issued  by  the  Order  of 
Railroad  Conductors  differed  from  an  ordinary 
policy  of  life  insurance,  where  such  association 
was  organised  under  the  statute  of  Iowa,  I  7,  pro- 
viding that  no  corporation  or  association  under  this 
act  shall  issue  any  certificate  unless  the  beneficiary 
shall  be  the  husband,  wife,  relative,  legal  repreeen- 
tative,  heir,  or  legatee  of  such  insured  member,  and 
whose  by-laws  provided:  '*Its  object  is  to  aid  and 
benefit  disabled,  and  the  families  of  deceased,  mem- 
bers  of  the  Order  of  Railway  Conductors."  It  was 
said:  ^*A  benefit  certificate  of  this  kind  has  some 
of  the  features  of  an  insurance  policy,  but  it  also 
has  its  point  of  difference,  and,  in  the  particular 
we  are  now  considering,  it  is  testamentary  in  its 
character.  The  rule  of  the  law  of  insurance,  that 
if  one  have  an  insurable  interest  at  the  date  of  the 
policy,  the  policy  is  not  vitiated  by  termination  of 
that  interest,  does  not  apply  in  a  case  like  this." 
Order  of  Railway  Conductors  of  America  v.  Koeter, 
66  Mo.  A  pp.  180. 

And  where  the  question  was,  Who  was  entitled  to 
the  insurance  in  the  Royal  Arcanum?  it  was  held 
that  for  many,  and  Indeed  for  most,  purposes,  mu- 
tual benefit  associations  are  insurance  companies, 
and  the  certificates  issued  by  them  are  policies  of 
life  insurance,  governed  by  the  rules  of  law  applica- 
ble to  such  policies.  The  court  said  that  there  are, 
however,  some  essential  differences  usually  existing 
between  the  contracts  evidenced  by  such  certifi- 
cates and  the  ordinary  contract  of  life  insurance, 
and  that  the  most  usual  difference  is  the  power  on 
the  part  of  the  Insured  in  mutual  benefit  associa- 
tions to  change  the  beneficiary.  Holland  v.  Taylor, 
111  Ind.  121. 

And  where  the  question  was  as  to  the  right  of  the 
beneficiary  being  vested  it  was  said:  ^'That  such  is 
the  rule  when  a  contract  of  insurance  is  entered 
into  between  a  life  insurance  company  and  a  third 
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of  which  had  been  written  wlthlo  sfx  months. 
It  was  conceded  that,for  more  than  a  year  prior 
to  his  death, Scbardt  had  been  constantly  embez- 
zling the  funds  of  his  bank,  and  that  his  in- 
debtedness to  the  bank  thus  criminally  incur- 
red amounted  at  the  time  of  the  application  for 
this  policy  to  little  less  than  $100,000,  and  at 
his  death  exceeded  that  sum.  He  did  not  dis- 
close the  fact  of  his  crime  to  the  defendant  at 
the  time  of  his  application,  or  at  any  other 
time.  His  death  in  April,  1893,  was  caused  by 
congestion  of  the  brain  and  other  vital  organs, 
caused  by  the  mental  strain  which  a  disclosure 
of  his  crime  brought  on.  Defendant  intro- 
duced evidence  tending  to  show  that,  six  years 
before  the  application  Scbardt  had  had  the 
syphilis,  a  venereal  and  constitutional  dis- 
ease: that  thereafter  he  had  sore  throat,  due  to 


Bvphilis;  and  that  in  1892  he  had  had  thegODor- 
rhea,  a  venereal  disease.  In  rebuttal,  plain- 
tifl  adduced  evidence  making;  it  probable  that 
8chardt  did  not  have  the  syphilis,  but  only  a 
local  sore,  difficult  to  distinguish  from  the 
first  symptom  of  syphilis.called  a  ''chancroid," 
which  WAS  of  no  seriousness  as  a  diseHse;  that 
its  resemblance  to  svphilis  in  the  first  stages  in- 
duced a  treatment  for  syphilis:  that  the  result 
of  such  treatment  was  a  cauterization  of  the 
throat,  and  a  subsequent  local  inflammation 
of  the  throat;  that  scbardt  then  chaneed  bis 
physician,  and  employed  Dr.  Enloe,  the  one 
named  in  the  application,  who  became  the 
regular  physician  of  himself  and  family  during 
the  next  six  years  until  his  death,  and  during 
this  period  treated  him  for  this  throat  trouble, 
and  for  indigestion  at  times.    Evidence  was 


party,  whereby  tbe  company  agrees  to  pay  the 
amount  due  on  the  policy  to  such  third  party,  is  not 
questioned.  In  such  cases  tbe  third  party  or  bene- 
ficiary Is  a  party  to  the  contract  of  insurance. 
When,  however,  a  person  Joins  a  mutual  benefit  as- 
sociation of  the  character  of  the  Iowa  Le^on  of 
Honor,  his  rifirhts  in  the  beneficiary  fund,  and  his 
control  over  the  same,  are  usually  determined  by 
the  constitution  of  the  order."  Lament  v.  Orand 
Lodffe,  I.  L.  of  H.  81  Fed.  Rep.  177. 

In  TItsworth  v.  Titsworth,  40  Kan.  671,  It  was 
held  that  Kan.  Law  1871,  chap.  93, 179,  did  not  apply 
to  the  Ancient  Order  of  United  Workmen,  which 
was  an  association  governed  by  its  own  constitution 
and  by-laws;  distinguishing  Olmstead  v.  Masonic 
Mut.  Ben.  Soc.  37  Kan.  08,  saying:  **In  the  Olmstead 
Case  no  change  was  made  by  the  society;  in  this  case 
the  association  did  make  a  change,  at  the  request 
and  on  the  application  of  the  member;  so  that  an 
entirely  different  class  of  questions  arisos  in  the 
two  cases.  Finally,  I  78,  chaf).  60,  a.  Compiled  Laws 
188S,  declares  that  the  provisions  of  the  act  contain- 
ing 1 76  shall  not  apply  to  companies  organized^n 
the  co-operative  plan,  and  we  think  this  Order  of 
United  Workmen  operates  on  that  plan.  The  de- 
fendant company  in  the  Olmstead  Case  was  also 
organized  on  the  co-operative  plan;  but,  as  the  sec- 
tion making  the  provisions  of  the  act  inapplicable 
to  such  companies  was  not  then  brought  to  the  at- 
tention of  the  court,  it  was  erroneously  led  to  ap- 
ply the  rule  prescril)ed  in  I  78,  and  to  state  it  as  an 
additional  ground  for  the  decision  there  made. 
Tbe  case  was,  however,  correctly  disposed  of  on  the 
first  ground  of  decision.'* 

In  Masonic  Bene  v.  Asso.  v.  Bunch,  100  Mo.  560,  it 
was  said:  **  Were  tbe  plaintiff  in  this  case  an  ordi- 
nary life  insurance  company,  and  the  right  to  the 
benefits  to  l>e  determined  by  the  rules  governing 
life  insurance,  we  would  have  little  hesitation  in 
Faying  that  the  averments  .  .  .  are  insufficient 
to  show  an  insurable  interest  in  the  life  of  Lewis 
Bunch.  But  will  this  rule  apply  to  these  benevo- 
lent associations?  By  the  statute  authorizing  their 
creation  they  are  declared  not  to  be  insurance  com- 
panies. The  courts  have  not  a«rreed  how  far 
tbe  principles  governing  life  insurance  generally 
should  be  applied.*'  It  was  held  the  beneficiary's 
interest  in  an  ordinary  policy  of  life  insurance  was 
a  vested  right  immediately  upon  the  issuing  of  the 
policy,  whereas  in  a  benevolent  society  like  plain- 
tiff the  beneficiary  had  no  vested  right  in  the  cer- 
tificate l>eforp  the  death  of  the  member  on  whose 
account  it  was  issued,  and  the  member  could  change 
the  l>eneficiary  without  the  consent  of  the  bene- 
ficiary. 

In  regard  to  changing  the  beneficiaries  it  was 
held  that  the  rules  governing  policies  issued  by 
ordinary  insurance  companies  were  not  controlling 
when  applied  to  certificates  of  membershin  in  an 
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association  such  as  that  here  involved  under  Ind. 
act  March  2. 1879,  relating*  to  beneficiary  80Ciet1ea» 
providing  that  the  benefits  shall  be  for  the  sole  use 
and  benefit  of  the  parties  named  as  beneficiaries  in 
the  policy  or  certificate  of  membership.  Masonic 
Mut.  Ben.  Soc.  v.  Burkhart,  110  Ind.  180. 

And  where  a  benencial  association  was  estab- 
lished with  a  view  to  pecuniarily  aid  the  widows,  or- 
phans, heirs,  and  devisees  of  deceased  members* 
and  the  fund  was  claimed  by  an  executor  as  against 
the  heirs,  it  was  held:  **The  association  is  not  an  in- 
surance company,  nor  are  these  certificates  Isaued 
by  it  in  the  state  of  Illinois,  contracts  of  Insur- 
ance.*' By  the  statute  of  Illinois  under  which  the 
association  was  incorporated  it  was  provided  that 
associations  to  benefit  widows,  orphans,  heirs,  and 
devisees  of  deceased  members  thereof,  and  where 
no  annual  dues  or  premiums  are  required,  and 
where  the  member  shall  receive  no  money  as  profit 
or  otherwise,  shall  not  be  deemed  iusurance  com- 
panies. Northwestern  Masonic  Aid  Asso.  v.  Jonea* 
154  Pa.  00. 

And  the  same  was  held  where  the  Masonic  Mutual 
Association  of  Cleveland  was  incorporated  under 
the  law  of  Ohio.  Masonic  Mut.  Asso.  v.  Jonea,  154 
Pa.  107. 

III.  Where  eomplianee  wtth  ttate  intwrance  Jaw  ia 
required  before  doing  buatnem. 

Under  statutes  requiring  compliance  with  state 
insurance  law,  the  following  cases  define  mutual 
benefit  companies  to  be  insurance  companies. 
Some  merely  hold  that  they  must  comply  with  the 
statutes  of  the  state  relating  to  insurance  compa- 
nies before  transacting  business  in  the  state,  and 
some  go  further  and  declare  that  such  mutual  bene- 
fit companies  are  not  within  the  saving  clause  of  a 
statute  exempting  benevolent  societies,  but  some 
cases  hold  that  some  of  those  companies  are  withiii 
Buoh  exemptions  while  some  cases  restrict  their 
attempts  to  do  unauthorized  business,  where  they 
depart  from  the  benevolent  character.  Mutual  Ben. 
L.  Ins.  Co.  V.  Mayre,  85  Va.  643;  State,  Atty.  Oen., 
V.  Farmers'  A  M.  Mut.  Benev.  Asso.  18  Neb.  276; 
State,  Beach,  v.  Citizens'  Ben.  Asso.  6  Mo.  App.  163; 
Order  of  International  Fraternal  Alliance  v.  State, 
77  Md.  547;  Com.  v.  Wetberbee,  l(&  Mass.  140;  State, 
Graham,  v.  Miller,  66  Iowa,  26;  State,  Graham,  ▼. 
Nichols,  78  Iowa,  747:  Endowment  &  Benev.  Asso. 
V.  State.  35  Kan.  253;  State  v.  Vigilant  Ins.  Co.  30 
Kan.  585;  Farmer  v.  State.  60  Tex.  661;  State  v. 
Moore,  38  Ohio  St.  7;  People,  Blossom,  v.  Nelson,  46 
N.  Y.  477:  State,  Atty.  Gen.,  v.  Northwestern  Mut. 
Live  Stock  Asso.  16  Neb.  540;  State,  Atty.  Gen.,  v. 
Merchants'  Exch.  Mut.  Benev.  Asso.  72  Mo.  146; 
State  V.  Brawner,  15  Mo.  App.  607;  Foster  v.  Moul- 
ton.  35  Minn.  458;  Golden  Rule  v.  People,  Swiirert, 
118  111.  402;  Sherman  v.  Com.  82  Ky.  102:  State* 
Bradford,  v.  National  Asso.  of  the  Farmers*  A  M. 
Mut.  Aid  Asso.  36  Kan.  51;  State,  Churchill,  t.  Tru- 
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introduced  by  pluintlff  tendiog  to  rebut  testi- 
mony for  defendant  that  Scliardt  was  afflicted 
Willi  gonorrhea  in  1892.  Defendant  called 
insurance  experts  to  testify  in  regard  to  the 
mateiinlity  of  the  facts  iu  respect  to  which  it 
was  claimed  that  Schardt  bad  been  guilty  of 
misrepresedtatioD  or  concealment.  The  court 
permitted  the  experts  to  say  whether,  in  their 
opinions,  the  facts  misstated  or  concealed 
were  material,  but  refused  to  allow  them  to 
say  whether,  by  the  usage  of  all  insurance 
companies,  such  facta  were  regarded  as  mate- 
rial to  the  risk. 

The  defendant  requested  the  court  to  instruct 
the  jury  to  bring  in  a  verdict  for  the  defend- 
ant because  it  appeared  by  the  undisputed  evi- 
dence that  Schardt's  warranties  of  the  truth 


of  his  representations  in  regard  to  facts  mate- 
rial as  a  matter  of  law  had  been  broken,  and 
the  policy  avoided,  in  the  following  particu- 
lars, to  wit:  First,  in  ibat  the  amount  of  exist* 
ing  insurance  of  his  life  was  greater  than 
stared;  second,  in  that  he  had  had  the  syphilis; 
third,  in  thai  he  had  had  a  sore  throat;  fourth, 
in  that  he  had  had  a  chancroid  ilSftb,  in  that 
he  had  bad  indigestion;  sixth,  in  that  his  oc- 
cupation was  that  of  an  embezzler,  as  well  as 
bank  teller.  Defendant  asked  the  same  in- 
struction on  the  ground  that  Schardt  had  con- 
cealed from  it  and  its  agents  the  fact  that  he 
was  an  embezzler  in  the  sum  of  $100,000,— a 
fact  claimed  to  be  material  to  the  risk,  as  a 
mratter  of  law.  These  requears  were  refused 
by  the  trial  court  on  one  ground,aiuong  others, 


bey,  37  Minn.  07;  State,  Clapp,  v.  Crltchett.  87  Minn. 
13:  Com.  V.  Keystone  Ben.  Asso.  171  Pa.  405;  Ck>m. 
T.  Order  of  Vesta,  2  Pa.  Dist.  R.  254;  Re  National 
Indemnity  &  E.  Co.  142  Pa.  ifiO;  Masonic  Aid  Asso. 
T.  Taylor,  2  S.  D.  334;  State  v.  Standard  Life  Asso. 
88  Oblo  St.  281;  State,  Atty.  Oen.,  v.  Central  Ohio 
Mut  Relief  Asso.  29  Ohio  St.  809;  Newbold  Friendly 
Soc.  V.  Barlow  [18113]  2  Q.  a  128. 

So,  the  Mutual  Benefit  Life  Insurance  Company 
of  Hartford  was  not  entitled  to  do  business  under 
Va.  act  May  18, 1887,  providinjr  that  sucb  companies 
must  deposit  with  the  auditor  a  copy  of  their  Consti- 
tution and  by-laws,  which  must  show  that  all  in- 
demnities to  beneficiaries  are  in  the  main  provided 
for  by  anessments  upon  all  survivinsr  members, 
where  the  company  laid  its  roirular  assessment  in 
advance  of  any  loss,  and  thus  created  a  fund  out  of 
which  losses  might  be  paid  or  not,  as  the  company 
might  decide.  It  was  held  that  such  company 
came  under  Va.  Code,  chap.  63,  requiring  a  deposit 
before  doing  buaineas.  Mutual  Ben.  Lb  Ins.  Co.  v. 
Mar7e,85Va.643. 

So,  a  mutual  or  co-operative  insurance  company 
was  not  authorized  to  do  business  In  Vermont,  un- 
der Vt.  Rev.  Laws,  •  8607,  amended  by  act  1884, 
N0.4&  providing  that  a  mutual  insurance  company 
or  a  co-operative  insurance  company,  association, 
or  society,  not  organized  under  the  laws  of  this 
state,  shall  not  transact  the  business  of  said  com- 
pany in  this  state  unless  it  has  $100,000  in  assets, 
where  such  company  did  not  make  such  ahowing. 
Granite  Mut.  Aid  Asso.  v.  Porter,  58  Vt.  581. 

And  the  Farmers'  St  Mechanics*  Mutual  Benevo- 
lent Association  was  a  mutual  insurance  company, 
where  under  its  contract  the  subject  Insured  was 
the  life  or  health  of  the  member  who  paid  a  certain 
sum  at  the  inception  of  the  contract  fixed  by  the 
association  and  promised  to  pay  assessments  punc- 
tually when  called  for,  and  semi-annual  dues,  and 
St  tbe  death  of  a  member  the  beneficiary  was  to  re- 
ceive a  sum  graduated  by  the  number  of  contrib- 
uting members  at  the  date  of  the  assessment  there- 
for. It  was  held  that  such  company  could  not  do 
boslness  without  complying  with  Neb.  act  June  1, 
lO.  requiring  a  ceriificate  of  the  auditor  l)efore 
transacting  business.  It  was  said:  ^The  courts 
have  with  a  great  degree  of  unanimity  treated  all 
SQch  organizations  as  substantially  life  insurance 
companies,  applying  to  them  and  to  the  mutual 
relations  of  the  meml)ersthe  rules  and  principles 
applicable  to  the  contract  of  life  insurance."  State, 
Atty.  Oen..  ▼.  Farmers'  &  M.  Mut.  Benev.  Asso.  18 
Meb.  276. 

The  Citizens*  Benefit  Association  was  held  to  be 
an  insurance  company  which  could  not  carry  on  its 
business  in  Missouri  without  oomplyinir  with  the 
statute,  where  ita  object  was  to  give  financial  aid 
to  tbe  widows  and  children  of  deceased  members, 
sod  applicants  were  required  to  be  of  a  certain  age 
sBdi«side  In  a  certain  place,  and  the  board  of  trus- 
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tees  were  authorized  to  regulate  the  terms  of  mem- 
bership and  rate  of  initiation  fee,  to  divide  the 
membership  into  classes  according  to  the  sums  to 
be  paid  on  death  of  a  fellow  member,  and  to  limit 
the  numt)er  of  members  in  each  class,  and  to  regu- 
late the  manner  and  time  of  payment,  and  the 
amount  to  be  paid  to  the  representatives  of  a  de- 
ceased member  of  a  class,  and  to  provide  a  com- 
pensation for  each  applicant  procured  by  another 
meml)er,  and  the  board  of  executive  committee 
were  to  be  paid  92  each  on  each  attendance  at  their 
meetings.  State,  Beach,  v.  Citizens*  Ben.  Asso.  6 
Mo.  App.  168. 

And  the  Order  of  International  Fraternal  Alliance 
incorporated  under  Md.  Code  Pub.  Oen.  Laws,  art. 
28,f or  social  or  fraternal  beneficial  purposes^or  both, 
convening  in  assemblies  or  local  bodies  conducting 
the  operations  of  their  members,  according  to  the 
ritual  of  the  order,  was  held  to  be  an  insurance  com- 
pany, and  amenable  to  Md.  Code,  art.  23,  1 127,  pro- 
hibitlnginsurance  business  in  the  state  without  fully 
complyingwlth  the  insurance  law.  It  was  said:  "A 
great  deal  of  stress  has  been  laid  upon  the  Idea  that 
the  'ritual  and  lodge*  features  of  the  appellant  ought 
to  rescue  It  from  the  assault  now  being  made 
against  it,  but  the  lodge  system  and  its  ritual  can- 
not be,  under  the  law,  inoorporated  with  an  insur- 
ance business  such  as  Is  now  conducted  by  tho  ap- 
pellant, and  called  *a  corporation  for  social  or  fra- 
ternal beneficial  purposes  or  both,'  and  thus  frus- 
trate the  provisions  of  the  insurance  laws.'*  Order 
of  International  Fraternal  Alliance  v.  State,  77  Md. 
647. 

A  contract  made  between  the  Connecticut  Mu- 
tual Benefit  Company  and  its  members  was  held 
not  to  differ  in  any  essential  particular  of  form  or 
substance  from  an  ordinary  policy  of  mutual  life 
insurance,  where  the  subject  insured  was  the  life 
of  the  member  and  the  rislc  was  death,  and  the  pay- 
ment by  the  assured  was  fixed  by  the  directors,  and 
not  exceeding  $10  at  the  inception  of  the  contract 
and  assessments  of  $2  each  annually,  and  $1  each 
upon  the  death  of  any  member  of  the  division  to 
which  he  belonged  during  the  risk,  and  the  com- 
pany promised  to  pay  in  case  of  death  as  many  dol- 
lars as  there  are  members  in  the  same  division  the 
number  of  which  is  limited  to  5,000,  subject  to  no 
contingency  but  insolvency.  The  means  of  paying 
it  were  derived  from  assessments  on  other  mem- 
bers from  certificates  of  meml>ership  and  from  a 
guaranty  fund.  It  was  held  that  this  was  not  the 
less  a  contract  of  mutual  insurance  upon  the  life 
of  the  assured  because  the  amount  was  graduated 
by  the  number  of  members  holding  similar  con- 
tracts, nor  because  a  portion  of  the  premiums  was 
to  be  paid  upon  the  uncertain  periods  of  the  deaths, 
nor  because  on  nonpayment  of  assessments  the 
contract  provided  no  means  of  enforcing  pajrment 
except  by  forfeiture.  It  was  further  held  that  evi- 
dence offered  that  the  object  of  the  organisation 
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lb  at  by  tbe  terras  of  the  policy  this  was  a 
Pennsylvania  contract,  and  was  to  be  con- 
strued in  tbe  light  of  a  statute  of  that  state 
which  made  the  efifect  of  a  breach  of  these 
warranties  in  avoiding  tbe  policy  to  depend 
on  tbe  materiality  of  the  fact  misrepresented, 
or  the  good  faith  of  the  applicant,  and  that 
under  such  a  construction  the  materiality  of 
the  fact  misstated  was  a  question  for  the  Jury, 
and  so,  also,  was  the  good  faith  of  the  appli- 
cant. The  court  charged  tbe  jury  that  the 
plaintiff  was  entitled  to  recover  the  amount 
of  tbe  policy  unless  the  defendant  could 
show  that  8chardt  had  made  untrue  state- 
ments, and  that  the  facts  thus  misrep- 
resented were  material  to  tbe  risk,  or  that 
they  bad  been  misrepresented  with  intent  to 


deceive  the  company,  and  that  the  burden  of  es- 
tablishing theee  defenses  was  on  the  defendant. 
The  court  accordingly  submitted  to  tbe  Jury 
the  question  whether  the  fact  that  Schardt  had 
a  policy  in  the  New  York  Life  Insurance 
Company  was  material  to  tbe  risk,  and.  if  not 
material,  whether  the  omission  by  Schardt  to 
include  it  in  his  answer  was  made  in  good 
faith.  He  took  the  same  course  with  respect 
to  tbe  other  representations,  leaving  the  ques- 
tion of  their  untruth,  materiality,  and  good 
faith  to  tbe  Jury.  The  defendant  excepted  to 
so  much  of  the  charge  as  imposed  upon  the 
defendant  the  burden  of  showing  that  Schardt's 
failure  to  include  in  his  existing  insurance  the 
New  York  Life  policy  was  with  intent  to 
defraud,  or  that  it  was  material  to  tbe  risk, 


was  benevolent  and  not  speculative  had  no  bearing 
upon  the  nature  and  eCTeot  of  the  business,  and 
such  company  was  required  to  comply  with  Massa- 
chusetts laws  before  transaotinff  business  as  an  in- 
surance company.  Com.  v.  Wetherbee,  106  Mass. 
149. 

And  the  Andent  Order  of  United  Workmen  was 
held  to  be  an  insurance  company  within  the  mean- 
ingot  Iowa  Code,  11100,  requirintr  a  guaranteed 
capital  of  $100,000.  It  was  said:  '*  We  are  satisfied, 
from  an  examination  of  the  record,  that  the  pri- 
mary object  and  parpose  of  the  association  of  the 
Ancient  Order  of  United  Workmen  is  to  provide  a 
beneficiary  fund  to  be  paid  upon  the  death  of  each 
meml>er,  and  that  the  avowed  fraternal  character 
of  the  association  is  merely  incidental  thereto.  In 
fact,  we  iro  further  than  this,  and  from  the  record 
find  that  one  of  two  things  is  true,  that  is  to  say, 
either  the  fraternal  objects  of  the  association  as 
avowed  have  been  at>andoned,  or  they  never  were 
Intended  to  be  enforced.**  State,  Graham,  v.  Mil- 
ler, 66  Iowa,  S6. 

And  the  Ancient  Order  of  United  Workmen  was 
again  held  to  be  an  insurance  company,  and  its  pri- 
mary object  life  insurance,  in  the  case  of  State, 
Graham,  v.  Nichols,  78  Iowa,  747.  It  was  held  that 
the  fact  that  it  had  social  objects  also  did  not  de- 
stroy its  character  as  an  insurance  company,  and 
such  company  was  not  allowed  to  do  business  in 
Iowa  without  complying  with  the  statutes  as  to 
capital,  investments,  and  other  requirements.  The 
constitution  of  the  society  provided  that  It  was  to 
protect  labor,  to  improve  the  social  condition,  to 
create  a  fund  for  the  benefit  of  its  mem  ben  during 
sickness,  and  in  case  of  death  to  pay  a  sum  to  such 
person  designated  by  each  member,  and  the  adop- 
tion of  secret  work  to  protect  its  meml>er8,  to  hold 
lectures,  and  discuss  art,  science,  and  literature. 

And  a  contract  by  an  association  to  pay  at  certain 
stated  periods  of  time  certain  sums  of  money  as 
endowments  to  living  meml>er8,  or  in  case  of  death 
to  pay  benefits  to  their  l>enefioiarie8,  was  held  to  be 
life .  insurance,  and  therefore  the  Endowment  St 
Benevolent  Association  of  Kansas  was  held  not  to 
be  entitled  to  transact  business  in  the  state  without 
complying  with  the  provisions  of  Kan.  Laws  1886, 
chap.  131,  providing  for  the  organization  and  con- 
trol of  mutual  life  Insurance  associations  in  this 
state.  It  was  held  that  contracts  to  pay  l)enefits  to 
beneficiaries  of  deceased  meml)era  were  insurance, 
and  contracts  to  pay  endowments  to  living  mem- 
bera  were  also.  Endowment  it  Benev.  Asso.  v. 
State,  35  Kan.  8B8. 

The  Vigilant  Insurance  Company,  a  mutual  in- 
demnity assoeiatiou  against  loss  from  horse  thieves, 
was  held  to  be  an  insurance  company,  where  each 
member  paid  a  membenhip  fee  and  annual  dues  to 
keep  up  the  organization  and  pay  offlcera*  fees,  and 
assessments  were  made  to  pay  losses;  therefore  it 
was  held  that  such  company  could  not  carry  on  the 
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business  without  authority  from  the  state.  State 
V.  Vigilant  Ins.  Co,  30  Kan.  585. 

And  the  Masonic  Mutual  Benevolent  AssooiatloD 
of  Texas  constituted  an  insurance  company  within 
the  spirit  and  true  meaning  of  that  term,  and  not 
an  association  conducted  in  the  interest  of  benev- 
olence as  contemplated  by  Tex.  Rev.  Stat,  title  20, 
providing  for  corporations  for  charity  or  benevo- 
lence* and  it  was  subject  to  state  control,  under  Bev. 
Stat  art.  2971a,  providing  that  it  shall  not  be  con- 
strued to  affect  or  in  any  way  apply  to  mutual  re- 
lief associations  organized  under  title  20,  which  has 
no  capital  stock  and  whose  relief  funds  are  created 
by  assessments  upon  membera,  and  that  such  or- 
ganization shall  be  required  to  make  an  annual 
statement  idiowing  certain  facts  and  salaries  paid 
offlcera,  and  gross  amount  of  receipts,  and  amount 
of  policy  holdera;  and  that  if  the  report  is  not  made 
the  company  is  to  be  deemed  an  insurance  com- 
pany conducted  for  profit  and  amenable  to  Abe  laws 
governing  such  companies.  And  it  was  held  that 
the  report  showed  that  this  company  was  managed 
in  the  Interest  of  its  officers,  and  was  an  Insurance 
company  and  not  a  benevolent  society.  Farmer  v. 
State,  60  Tex.  661. 

The  Fidelity  Mutual  Aid  Association  organised 
under  a  Pennsylvania  statute  which  authorised  ^'In- 
suring lives  on  the  plan  of  assessment  upon  surviv- 
ing membera*'  without  other  restriotlon  than  that 
policy  holdera  shall  have  an  interest  in  the  lives  of 
members,  was  not  authorized  to  do  business  In  Ohio, 
under  Ohio  Rev.  Stat.  1 8880,  providing  that  a  com- 
pany or  association  may  be  organized  for  the  pur- 
pose of  mutual  protection  and  relief  of  ita  mem- 
bera, and  for  the  payment  of  stipulated  sums  of 
money  to  the  families  or  bein  of  deceased  mem- 
bera of  such  company  or  association,  and  may  re- 
ceive money  either  by  voluntary  donation  or  con- 
tribution or  collect  the  same  by  assessments  on  its 
members,  and  that  such  association  shall  not  be 
subject  to  the  preceding  section  of  this  chapter. 
State  V.  Moore,  88  Ohio  St.  7. 

So,  under  N.  Y.  Laws  1848,  chap.  819,  being  an  act 
for  the  incorporation  of  benevolent,  charitable, 
scientific  and  missionary  societies,  authorizing  any 
five  or  more  persons  to  associate  themselves  for 
benevolent,  charitable,  literary,  soientiBo,  mission- 
ary, or  mlBSion  or  other  Sabbath-school  purposes, 
the  Mutual  Reliance  Society  was  not  entitled  to  in- 
corporate, where  the  certificate  stated  **that  the 
object  for  which  the  said  society  is  formed  is  benev- 
olent, by  the  association  and  co-operation  of  its 
memt)ers,  by  their  contributions  and  the  contribu- 
tions of  others,  to  provide  a  relief  fund;  also  to  aid 
persons  of  moderate  pecuniary  resources  in  obtain- 
ing from  a  reputable  insurance  company  insurance 
on  their  lives,  and  in  maintaining  the  necessary 
payments  on  the  same;  and  to  secure  to  families  of 
persons  so  Insured  an  immediate  advance  of  funds 
in  case  of  death.**   It  was  said  that  '*  It  is  evldentty 
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sDd  rpquested  upon  this  subject  the  following 
ebar^,  which  the  court  refused:  **Tbe  undis- 
puted evidence  shows  that  Schardt  omitted  to 
disclose,  in  his  answer  to  question  6.  A.  that, 
in  addition  to  the  insurance  therein  stated,  he 
had  been  insured,  and  was  then  insured,  and 
bad  a  policy,  in  the  New  York  Life  Insurance 
Companj,  for  |5,000,  which  it  was  his  duty  to 
have  done.  The  presumption  Is  that  he  knew 
of  this  additional  insurance.  In  fact,  it  is  not 
controverted  that  he  did.  The  presumption, 
also,  is  that  he  intentionally  suppressed  the 
fact.  The  presumption,  also,  is  that  the  ques- 
tion, answer,  and  information  sought  by  the 
question,  as  well  that  disclosed  as  that  sup- 
pressed, were  material.  The  defendant  makes 
out  a  prima  facie  defense  by  referring  to  the 


question  and  answer,  and  proving  the  omis 
sion  to  state  in  his  answer  the  policy  in 
the  New  York  Life  Insurance  Company;  and 
the  burden  is  on  the  plaintiff  to  show  that  the 
omission  was  not  intentional,  and  that  the  mat- 
ter suppressed  was  not  material."  Upon  the 
question  of  concealment  of  the  fact,  the  court 
charged  the  jury  as  follows:  "It  is  asain 
insisted,  as  the  court  understands  the  line  of 
defense,  that,  in  addition  to  the  answers  which 
It  is  alleged  are  false,  that  the  insured  con- 
cealed from  the  insurance  company  a  fact 
about  which  he  was  not  asked  in  the  policy, 
and  that  by  reason  of  that  concealment  the 
policy  is  avoided.  That  fact  is  that  he  was  at 
the  time  a  defaulter  to  the  bank  of  which  he 
was  an  officer.    Now,  it  is  not  insisted  that  this 


•  oorporation  for  business  purposes,  havioflr  In  view 
pecuniary  fraln  and  profit  to  the  oorporators.  It 
may  oootemplate  the  promotion  of  the  temporal 
intereatB  of  others,  but  such  objeot  is  merely  inci- 
dental to  the  chief  end  of  the  aaaooiation."  People, 
Bkmom.  v.  Nelson,  46  N.  Y.  477. 

In  State,  Atty.  Oen.,  v.  Northwestern  Mut.  Live 
Stock  AsBO.  16  Net».  M9,  it  was  said  that  under  Neb. 
Laws  1868, 236, 287.  authorising  any  number  of  per- 
sons not  exoeedinir  two  hundred  to  make  mutual 
pledges  and  giveyalid  obligations  to  each  other  for 
their  own  insurance  from  lose  by  death;  but  such 
SBOciatlon  shall  in  no  case  insure  life  exoept  that 
of  a  member,  nor  pay  salary  or  oompenaation,  and 
shall  receive  no  premium  anddeolare  no  dividends* 
—the  statute  was  evidently  intended  for  nelghlx)r- 
hooda,  kienevolent  societies,  eta,  and  was  never  in- 
tended to  authoriie  such  an  association  to  do  a  gen- 
eral inauranoe  bustneas. 

And  the  Merchants*  Mutual  Benefit  Society,  an 
■nociation  having  for  its  object  to  give  financial 
aid  to  the  widows  and  children  of  deceased  mem- 
ben  or  to  soch  purposes  as  members  should  direct 
by  their  last  will,  providing  a  fund  for  this  purpose 
from  asseasmenta  and  entrance  fees,  was  held  to  be 
a  mut4ial  insurance  company.  Mo.  act  March  8, 
183S.  relating  to  l>enevolent,  religious,  and  educa- 
tlonal  associations,  adding  the  privilege  of  provid- 
ing for  relief  of  families  and  dependents  of  de- 
ceased memt)ers  and  for  assisting  the  sick  and  ex. 
empting  auoh  societies  from  the  law  relating  to  in* 
surance  oompaniea,  was  repealed  by  the  act  of  May 
18.  1879.  State.  Atty.  Oen.,  v.  Merchants'  Bxoh. 
Mut  Benev.  Asso.  720  Mo.  146. 

So,  a  oorporation  organised  to  promote  the  well 
being  of  the  members,  and  to  furnish  aid  to  a  mem- 
ber's family  in  case  of  hia  death,  where  no  mora] 
or  social  prerequisite  was  required  for  member- 
ship, but  only  conditions  of  age  and  health,  and 
wblch  provided  no  l>eneflt  exoept  in  case  of  death* 
aad  collected  funds  for  this  purpose  by  assessment 
io  case  of  death,  was  held  to  be  a  mutual  insurance 
company  and  subject  to  the  insurance  laws  of  the 
suite,  and  not  a  benevolent  or  charitable  associa- 
ttcn  within  the  meaning  of  Mo.  Sees*  Laws  1861, 
p.  87.    State  v.  Brawner,  16  Mo.  App.  697. 

Id  Foster  ▼.  Moulton,  85  Minn.  468,  where  the  as- 
sociation did  not  comply  with  the  statute  so  as  to 
become  an  insurance  oorporation,  and  it  was  con- 
tended that  it  was  dnly  incorporated  as  a  benevo- 
lent aooiety,  under  Minn.  Oen.  Stat.  1878,  chap.  84, 
ntle  8,  providing  for  the  organisation  of  corpora- 
tlona  other  than  those  for  pecuniary  profit,  inolud- 
iog  benevolent  sneiotles  or  awootationa  for  mutual 
improvement  in  any  art  or  science  or  for  literature 
or  social  culture,  it  was  held  that  it  was  no  more  a 
benevolent  society  than  any  mutual  Insurance  com- 
pany or  other  mutual  company,  or  any  partner- 
ship by  which  one  member  undertakes  to  do  some- 
thing fOr  the  pecuniary  advantage  of  another  mem- 
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ber,  in  oonslderation  of  the  undertaking  of  the 
latter  to  do  the  like  thing  for  him.  It  was  held 
that  the  undertaking  was  not  in  any  sense  benevo- 
lent but  was  for  a  quid  pro  quo;  it  was  paid  for,  and 
the  association  involved  in  this  case  was  in  sub- 
stance for  the  purpose  of  mutual  insurance. 

And  in  an  action  to  prevent  a  benevolent  oompit- 
ny  from  doing  an  Insurance  business,  where  it  was 
incorporated  under  III.  Rev.  Stat.  1S74,  chap.  290,  act 
April  18, 1^,  and  it  was  claimed  to  be  exempt  under 
1 81  providing  that  societies  intending  to  benefit  the 
widows,  orphans,  heirs,  or  devisees  of  deceased 
members  and  members  who  have  received  a  perma- 
nent disability  without  any  annual  dues  or  premi- 
ums while  the  members  receive  no  money  as  profit 
or  otherwise  except  for  permanent  disability,  shall 
not  be  deemed  insurance  companies,  it  was  held  that 
this  exemption  did  not  apply  where  the  object  was 
the  l)enefit  of  members,  and  the  pecuniary  l)ene4ts 
were  enjoyed,  not  by  the  widows,  but  by  appointees 
of  deceased  memtrars,  and  by  certain  of  the  mem- 
bers irenerally,  and  not  members  who  had  received 
a  permanent  disability.  Qolden  Rule  v.  People, 
Swigert,  118  111.  492. 

The  Mutual  Reserve  Fund  Life  Association  of 
New  York,  organized  under  an  act  for  the  incor- 
poration of  societies  and  clubs  for  oertam  lawful 
purposes,  and  the  purpose  being  '*the  mutual  ben- 
efit of  ourselves  and  all  others  who  may  become 
members"  was  a  life  insurance  company,  and  was 
not  exempt  under  Ky.  act  March  6,  1876,  providing 
that  all  Masonic  Orders,  Odd  Fellows  Associations, 
and  aU  lodges  of  Ancient  Order  of  United  Work- 
men. Knights  of  Honor,  and  all  other  associatlona 
for  the  sole  purpose  of  mutual  protection  and  re- 
lief of  its  members  and  for  the  payment  of  stipu- 
lated sums  of  money  to  the  families  or  heirs  of  de- 
ceased members,  are  hereby  declared  not  to  be  in- 
surance companies  in  the  sense  and  meaning  of  the 
general  life-insurance  law  of  this  state,  and  are 
exempt  from  its  provisiona.  It  was  held  that  the 
application  for  the  certificate  In  this  case  was  sim- 
ilar to  that  of  an  ordinary  life  insurance  company, 
and  that  it  was  an  insurance  company  attempting 
to  assume  the  sacred  name  and  purpose  of  a  benev- 
olent and  charitable  association,  while  the  distri- 
bution of  profits  was  disguised  by  designating  them 
payments  of  salaries,  fees,  and  expenses  which  ap- 
peared enormous  in  view  of  the  payment  of  losses 
reported,  and  a  fine  was  imposed  for  doing  business 
without  a  license.    Sherman  v.  Com.  82  Ky.  108. 

So,  the  National  Association  of  the  Farmers*  ^ 
Mechanic's  Mutual  Aid  Association  was  held  to  be  a 
mutual  life  insurance  company  on  the  assessment 
plan  and  subject  to  Kan.  Laws  1885,  chap.  131,  al- 
though the  declared  purpose  was  to  promote  char- 
ity as  well  as  the  social  and  moral  advancement  of 
ita  members,  who  were  classified  as  social  and  ben- 
eficiary meml)ers,  and  the  social  members  were  not 
required  to  pay  assessments  or  contribute  to  the 
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Is  a  false  answer  to  aDything  asked  here,  because 
in  the  policy  and  in  the  application  there  Is  no 
question  made  upon  that  point  at  all;  and,  in 
the  absence  of  any  question  at  all  upon  the 
point,  it  constitutes  no  part  of  the  written 
application  or  policy,  and  is  therefore  not  gov- 
erned by  the  same  rule  as  stated  to  you 
as  governing  the  other  propositions.  If  the 
answers  to  the  written  questions  were  false  and 
material,  as  explained  to  you,  that  would 
avoid  the  policy,  without  more,  but  in  respect 
to  a  fact  about  which  no  question  is  asked,  in 
order  that  the  concealment  from  the  company 
of  such  a  fact  as  that  should  avoid  the  policy, 
it  must  have  been  intentionally  concealed;  and 
the  omission  to  state  it  because  the  insured  did 
not  think  it  material,  or  the  entire  omission  to 


speak  of  it  because  not  asked  about  ft, or  because 
it  was  at  the  time  not  recollected  or  was  forgot- 
ten, or  its  omission  in  any  manner  io  good 
faith,  would  not  avoid  the  policy.  For  the 
concealment  of  a  fact  such  as  that,  outside  of 
anything  asked  in  the  policy  to  have  that 
effect,  as  stated,  it  must  have  been  intentional." 
To  this  action  of  the  court  the  defeudant  took 
the  following  exceptions:  **(4}  Said  counsel 
next  then  and  there  excepted  to  so  much  of 
said  charge  as  instructs  the  jury  that  before 
the  failure  of  John  Schardt,  the  insured,  to 
disclose  to  the  defendant  company  the  fact  of 
his  defalcation  to  the  plaintiff  bank,  at  the 
time  of  the  application  and  policy  in  question, 
could  be  available  as  a  defense  to  his  action, 
the  concealment  must  have  been  intentional 


beneficiary  fund,  but  the  main  object  was  to  con- 
tract with  its  beneficiary  meml>er8  by  which  they 
were  to  ]iay  a  membership  fee  and  an  assessment 
upon  the  death  or  permanent  disability  of  another 
beneficiary  meml)er  of  the  section  to  which  he  be> 
longed  to  be  collected  and  paid  by  levy  of  an  as- 
sessment Kan.  Laws  188&,  chap.  181,  provldlngr 
that  this  act  shall  not  apply  to  any  association  of  re- 
ligious societies  now  ezlsttner  or  under  the  supervi- 
sion of  a  irrand  or  supreme  lodfre,  nor  to  any  class  of 
mechanics,  express,  telegraph,  or  railroad  employ- 
ees formed  for  the  mutual  benefit  of  the  members 
thereof  and  their  families  exdusivel}',  was  held  not 
to  exempt  the  association  where  it  was  not  shown 
that  it  was  a  secret  society  existing  when  the  law 
was  enacted,  and  that  fact  that  it  was  under  the  su- 
pervision of  a  frrand  or  supreme  lodge  was  not 
enough  to  exempt  it  where  it  was  not  shown  to  be 
a  secret  society.  State,  Bradford,  v.  National  Asso. 
of  the  Farmers*  ft  M.  Mut.  Aid  Asso.  85  Kan.  51. 

In  State,  Churchill,  v.  Truboy,  87  Jtfinn.97;  State, 
Clapp,  v.  Critchett,  87  Minn.  13,  it  was  held  that  the 
Single  Men's  Endowment  Association  of  Minne- 
sota, which  was  a  marriage  aid  association,  whose 
purpose  it  was  to  endow  the  wife  of  each  member 
with  a  sum  of  money  equal  to  as  many  dollars  as 
there  were  members  of  the  association  to  be  raised 
by  assessment  on  them,  was  not  a  benevolent  so- 
ciety, and  could  not  be  incorporated  under  Minn. 
Stat.  1878,  chap.  84,  I  166,  providing  for  the  incor- 
poration of  societies  for  benevolence,  or  instruc- 
tion, or  mutual  improvement,  or  for  literary  or 
social  culture  purposes. 

A  beneficial  association  organized  under  Pa.  act 
May  23, 1891.  Pub.  Laws,  107,  Am.  act  April  22, 1874, 
authorizing  the  maintenance  of  a  society  for  bene- 
ficial of  protective  purposes  to  its  memt>ers,  from 
funds  collected  therein,  and  to  contract  to  pay  not 
exceeding  $2.'iO  in  the  event  of  death,  providing  that 
this  act  shall  not  apply  to  fraternal,  benevolent, 
charitable,  or  secret  societies.  Issuing  beneficiary 
certificates  or  paying  benefits  to  their  membership  i 
through  the  lodge  system,  or  to  insurance  or  relief  j 
associations  for  the  exclusive  benefit  of  employees  i 
or  religious  associ:itions;  but  shall  only  apply  to 
companies  employing  agents  and  doing  "a  general 
public  insurance  business,"  was  held  to  be  doing 
an  insurance  business  where  it  issued  death  benefit 
certificates  for  $250;  but  this  was  authorized  by  this 
act.    Com.  v.  Keystone  Ben.  Asso.  171  Pa.  465. 

And  under  Pa.  act  1874,  providing  for  the  incor- 
poration of  a  society  ft>r  benevolent  or  protective 
purposes  to  its  members  from  funds  collected 
therein,  no  authority  was  con  f  erred  u  pon  a  corpora- 
tion to  extend  its  operation  by  means  of  agents  or 
so-called  subordinate  lodges  which  are  merely  agen- 
cies called  by  another  name  throughout  and  be- 
yond the  state  for  the  pecuniary  advantage  of  the 
officers  and  managers,  and  therefore  a  judgment  of 
ouster  was  granted  against  the  Order  of  Vesta 
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which  was  organized  under  the  act  of  1874,  and 
which  society  organized  a  central  oorf>onuioa 
which  undertook  to  levy  assessments  upon  and  as- 
sess benefits  to  beneficiary  meml>er8  of  subordinate 
lodges  who  were  excluded  from  memberablp  in  the 
national  lodge.  It  was  said:  **These  oertiAcatea 
are  based  on  an  application,  the  form  of  which  is 
not  given,  but,  from  the  fact  that  it  Is  to  (»ntain 
the  result  of  an  examination  by  the  medical  exam- 
iner of  a  subordinate  lodge,  and  is  subject  to  the 
approval  of  the  ^national'  medical  examiner,  we 
infer  that  it  is  substantially  like  an  ordinary  iappll- 
cation  for  a  life  insurance  policy."  Com.  v.  Order 
of  Vesta,  2  Pa.  Dlst.  B.  254. 

And  the  National  Indemnity  St  Bndowment 
Company  was  not  a  beneficiary  association  within 
Pa.  act  April  29. 1874,  Pub.  Laws,  74, 13,  Y  9,  provid- 
ing for  the  maintenance  of  a  society  for  beneficial 
or  protective  purposes  to  its  members  from  f unda 
collected  therein,  where  the  only  persons  llkelj-  to 
be  benefited  by  the  scheme  set  forth  in  the  charter 
were  the  officers;  therefore  a  Judgment  of  Incor- 
poration was  revoked.  Re  National  Indemnity  A 
E.  Co.  143  Pa.  450. 

And  the  Masonic  Mutual  Aid  Association  was  held 
tol)ean  Insurance  company  where  the  principal 
object  was  to  secure  to  each  member  of  the  asKocia- 
tlon  on  his  death,  for  his  beneficiary  or  repreaenta- 
tives,  a  certain  sum,  and  the  memtjership  waa  lim- 
ited to  masons  in  good  standing  who  were  not  over 
fifty  years  of  aire  and  could  pass  the  required  medi- 
cal examination;  therefore  it  was  held  that  such 
association  was  required  to  pay  to  the  state  a  tax 
on  its  gross  assessments  before  it  oould  do  bualneea, 
and  was  not  exempt  under  8.  D.  Insurance  Lawa* 
fi  58,  exempting  from  the  payment  of  thla  tax  ae- 
cret,  benevolent,  or  fraternal  sodetiea.  It  waa  fur- 
ther held  that  this  was  not  a  secret  society  although 
it  only  insured  Masons,  and  if  the  word  ^^Maaon" 
waa  eliminated  from  the  association,  its  primary 
and  only  purpose  was  that  of  life  Insurance  for 
its  members.  It  was  also  held  that  it  waa  not 
a  fraternal  order  because  fraternal  ordera  and  as- 
sociations usually  provide  for  sick  benefits  and 
funeral  expeniies,  without  regard  to  the  age  or 
ph3'sical  condition  of  the  member  at  the  time  of 
admission.  Masonic  Aid  Asso.  v.  Taylor,  2  S.  D. 
824. 

The  Fraternal  Alliance,  a  secret  order  organized 
to  cultivate  social  and  fraternal  relations  and  to 
furnish  aid  to  the  disabled,  all  aid  to  be  by  vol- 
untary subscription,  was  held  to  be  an  inaurance 
company,  but  to  have  the  right  to  do  busineaa  in 
Michigan  without  being  under  the  control  of  the 
commissioner  of  Insurance,  under  How.  (Mich.) 
Stat.  chap.  131, 1 4225,  providing  that  no  company 
shall  be  at  liberty  to  transact  the  buainesa  of  life 
insurance  within  the  state  until  such  company 
shall  have  deposited  with  the  state  treaaurer  $100, 
000  in  securities,  and  1 4244  providing  that  all  cor- 


1896.       Pern  Mutuai.  Life  Ikb.  Co.  ▼.  MECHAKicfl*  Satings  Bank  A  Trubt  Co.       45 


CD  the  part  of  tbe  said  insured,  and  that.  If  bis 
failure  to  divulge  tbe  fact  arose  from  any  of 
tbe  causes  stated  in  said  cbar/^e,  tbat  sucb 
defense  could  not  be  esiablisbed;  and  said 
counsel,  insisting  tbat  tbe  purpose,  desism.  or 
intention  of  tbe  insured  in  wiibboUiing  tbe  fact 
from  tbe  knowledge  of  the  company  is  not 
material  in  muking  out  said  defease,  except  to 
tbe  opinion  of  the  court  in  its  decision  to  the 
contrary." 

Me9»rt,  T.  C.  Manry  and  J.  B.  Daniel* 

for  plaintiff  in  error: 

Tbe  failure  to  include  tbe  facts  in  tbe  an- 
swer of  Scbardt  to  the  question  in  tbe  applica- 
tion made  that  answer  untrue  because  tbe  ques- 


tion called  for  a  statement  of  all  tbe  occupations 
in  which  Scbardt  bad  been,  and  was  then,  en- 
gaged; and  bis  answer  did  not  communicate 
to  tbe  company  one  of  the  occupations  (to  wit, 
tbat  of  a  practised  embezzler)  io  wbicb  he  was 
then  and  bad  been  enga^d.  Though  an  ap- 
parently complete  answer,  it  was  nevertbe- 
less  incomplete  and  then  fore  untrue.  Tbe 
company  had  a  right  to  rely  upon  it  as  a  full 
and  truthful  answer,  and  act  upon  it  aa 
sucb. 

Phanix  Mvi.  L,  Ins.  Co.  ▼.  Baddin,  120  U. 
8.  183,  80  L.  ed.  644;  PotUr  v.  Ontario  db  L. 
Mxit.  Ins.  Co.  6  Hill,  147;  Chaffee  t.  Cattar- 
augus County  Mut.  Ins.  Co,  18  N.  Y.  876;  But- 
ritt  y.  Saratoga  County  Mut,   F,  Ins.   Co.  5 


porations,  asBOciatlons,  partnerships,  or  individuals 
doinir  busioeas  Involvinir  an  insurance,  iruaranty 
cniitract,  or  pledge  for  the  payment  of  annuities  or 
endowments,  or  for  tbe  payment  of  moneys  to 
families  or  representatlres,  or  certificate  holders  or 
memt)er8,  shall  be  considered  and  be  deemed  to  t>e 
life  insurance  companies  within  the  meaning  of  the 
laws  reiatina:  to  life  insurance  within  this  state,  and 
fl  4:246' exceptinir  mutual  beneflc  corporations  and 
other  benevolent  associations  orgranizcd  under  the 
act  of  April  3. 1809,  and  Laws  of  188.'),  chap.  181,  f  5, 
providing  that  this  act  shall  not  he  construed  to 
apply  to  any  secret  or  fraternal  society,  lodfre, 
council,  or  association  now  doinir  business  in  this 
state,  which  is  under  the  supervision  of  airrand  or 
supreme  body  and  furnishes  insurance  to  its  mem> 
bera,  but  neither  pays  any  commissions  nor  em- 
ploye any  paid  agents,  whether  ori^anlzed  under 
the  laws  of  this  or  any  other  state;  but  such  asso- 
ciations shall  be  authorized  to  transact  business  in 
this  state  and  not  be  subject  to  the  provisions  of 
this  or  any  other  aot.  Rensenhouse  ▼.  Seeley,  72 
Micb.  008. 

In  State,  Bo3^  Arcanum,  ▼.  Benton,  85  Neb.  488, 
It  was  said  that  certificates  of  indemnity  issued  by 
the  Royal  Arcanum  Society  were  in  form  and  sub- 
stance contracts  of  insurance.  But  it  was  held  that 
sach  societies  were  not  amenable  to  Neb.  Comp. 
Stat.  chap.  43,  requlrinir  payment  of  fees  to  the  au- 
ditor by  lioenae,  as  they  were  exempted  under 
Sees.  Laws  1887,  chap.  18,  XneXug  **An  Act  to  Exempt 
Secret  Societies  and  Associations  from  the  Require- 
ments of  Chapter  10  of  the  Compiled  Statutes  of 
188n.  to  Define  the  Duties,  Potvers,  and  Obligrations 
of  Sucb  Societies  and  Associations,  and  to  Provide 
Penalties  for  Yiohitions  Thereof.'* 

Under  Kan.  Laws  1871,  p.  248, 1 78,  providing  that 
the  provisions  of  this  act  shall  not  apply  to  life  in- 
surance companies  organlsKed  on  the  co-operative 
plan,  the  Bankers  ft  Merchants'  Mutual  .Benefit  As- 
sociation was  held  to  be  an  insurance  company  or- 
iranized  upon  tbe  co-operative  plan  and  exempt 
from  the  provisions  of  the  law  of  1871,  where  the 
corporation  had  no  stock,  proposed  no  accumula- 
tion of  assets  to  pay  law  suits,  held  no  reserve  but 
collected  an  assessment  from  its  meml)ers  on  a 
death,  and  paid  the  amount  to  a  l>eneflclary.  The 
charter  provided  that  the  purpose  was  the  creation 
of  a  fund  by  mutual  pledjres  and  obligations  of  its 
members  with  each  other  for  their  own  insurance 
from  loss  by  the  death  of  its  members;  the  preser- 
vation of  the  fund  by  investment  in  bonds  and  dis- 
tribution amonar  the  families  or  beneficiaries  of 
deceased  members,  and  provided  that  it  shall  have 
no  stock,  insure  no  life  except  members,  receive  no 
premium,  nor  make  any  dividend,  and  the  private 
property  of  its  members  shall  be  exempt  from  cor- 
porate debts.  State  v.  Bankers*  ft  M.  Mut.  Ben. 
AsBO.  28  Kan.  499. 

And  a  certificate  of  membership  in  the  Standard 
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Life  Association  was  held  to  be  a  contract  of  insur- 
ance, where  the  so-called  memt>er  contracted  to 
pay  an  admission  fee  and  annual  dues  of  specified 
amounts  and  a  stated  assessment  for  each  death  in 
the  class  to  which  he  belonired,  in  consideration  of 
which  the  company  agreed  to  pay  his  t)eneficiary 
named  the  assessments  collected  (less  certain  de- 
ductions) not  exceedlngr  the  amount  of  insurance 
named  in  the  certificate.  It  was  further  held  that 
under  Ohio  Rev.  Stat.  •  3090,  authorlzinir  such  cor- 
poration for  the  mutual  protection  and  relief  of 
its  members,  and  also  for  thepaymentof  stipulated 
suras  of  money  **to  the  families  or  heirs'*  of  de- 
ceased memt)er8,  an  association  contracting  to  pay 
to  a  pei-son  who  was  not  of  his  family  should  be 
ousted  from  dolntr  business.  State  v.  Standard  Life 
Asso.  38  Ohio  St.  281. 

In  State,  Atty.  Gen.,  v.  Central  Ohio  Mut.  Relief 
Asso.  29  Ohio  St.  399,  it  was  said  that  it  had  been 
held  by  that  court  that  mutual  relief  associations 
incorporated  under  Ohio  aot  February  23, 1875,  are 
not  subject  to  the  statutes  of  this  state  relatinflr  to 
life  insurance  and  life  insurance  companies.  But 
this  did  not  determine  what  will  constitute  a  proper 
orfranization  under  the  act,  and  a  Judgment  of 
ouster  was  awarded  where  such  company  had  is- 
sued sixty-four  certificates  of  memt>er8hip  to  one 
person  who  was  not  a  member,  upon  tbe  lives  of 
strangrers  in  whom  the  insured  had  no  insurable  in- 
terest. The  association  had  no  power  either  to 
make  such  contracts  or  to  issue  oei'tificatesof  mem- 
bership thereon.  It  was  held  the  only  beneficiaries 
for  whom  it  had  power  to  provide  were  the  families 
or  heirs  of  its  members. 

Where  an  association  sought  a  mandamus  to  com- 
pel the  issuance  of  a  license  to  do  business  it  was 
granted,  and  it  was  also  held  that  under  Wis.  Laws 
1891,  chap.  418,  regulating  mutual  t)eneficlal  and 
fraternal  corporations,  societies,  orders,  and  asso. 
ciations  providing  Insurance  on  the  assessment 
plan,  the  Covenant  Mutual  Benefit  Association  of 
Illinois  was  '*a  beneficiary  association  furnishing 
life  insursnce  upon  the  assessment  plan,  within 
the  meaning  of  the  act  in  question.  The  mere  fact 
that  the  relator  was  authorized  to  receive  calls  or 
premiums  in  advance  does  not  destroy  its  character 
as  such  insurance  association."  State,  Covenant 
Mut.  Ben.  Asso.,  v.  Root,  83  Wis.  007, 19  L.  R.  A.  271. 

Under  the  Friendly  Society  act  187S,  I  ^  subsecs. 
2.  7,  and  %  4,  and  life  insurance  company's  act  1870, 
1 2,  providing  that  no  society  (including  any  per- 
son or  persons  not  registered  under  the  friendly 
society  act,  which  issues  policies  of  insurance  on 
human  life  or  grants  assurance  on  any  one  life  for  a 
less  sum  than  £20,  and  receives  premiums  or  con- 
tributions by  collectors  at  less  intervals  than  two 
months,  and  who  assures  the  payment  of  money  on 
the  death  of  children  under  ten  years  of  age)  shall 
pay  on  the  death  of  a  child  under  ten  years  of  age 
except  to  —  upon  the  production  of  a  certificate  of 
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Hill,  188,  40  Am.  Dec.  345;  Jennings  ▼.  Chen- 
ango County  Mut  Ins.  Co,  2  Denio,  75;  WtlMn 
T.  Herkimer  County  Mut,  Ins.  Co.  6  N.  Y.  59; 
TVencfi  v.  Chenango  Covnty  Mut.  Ins.  Co.  7 
Hill,  128;  Fame  Ins.  Co.  v.  Thomas.  10  111. 
App.  545;  Bayward  v.  New  England  Mut.  F. 
Ins.  Co.  10  Cush.  444;  Towne  v.  Fitchhurg  Mut. 
F.  Ins.  Co.  7  Alien,  51;  Bliss,  Life  Ids.  2d  eo. 
g§  40.  72,  181.  pp.  189,  190;  Phillips.  Ins. 
1$  550.  565,  567. 

It  was  clearly  Schardt's  daty  in  response  to 
the  question  to  have  stated  all  of  the  occupa- 
tions in  which  ait  the  time  of  the  answer  be 
was  employed  and  which  he  had  previously 
followed,  and  if  he  was  or  had  been  engaged 
in  two,  and  concealed  either,  he  should  rather 
have  withheld  the  more  innocent  and  less  risky 
one  and  disclosed  the  more  hazardous  one, 
since  the  evident  object  of  the  question  was  to 


ascertain  the  risk  to  which  the  company  would 
be  exposed  b^  reason  of  the  occupation  of  the 
man  whose  life  was  proposed  for  inanrHnce. 

Hartman  v.  Keystone  Ins.  Co.  21  Pa.  4G7; 
United  Brethren  Mut.  Aid  8oc.  t.  White,  100 
Pa.  12;  May,  Ins.  ^  806. 

It  was  the  duty  of  Schardt  to  bave'made  a 
full  and  fair  disclosure  of  the  material  fact 
thus  peculiarly  known  to  him  and  thus  con- 
cealed by  him,  and  his  failure  to  do  so  was  a 
breach  of  an  implied  condition  of  the  contract 
that  avoided  the  policy. 

1  Phillips,  Ins.  2d  ed.  213,  288.  2U  et  seq. 
284  et  sea.  292  ei  seq.  802;  Bliss.  Life  Ins. 
^%J^e^\Walden  v.  Louinana  Ins.  Co.  12  La. 
184,  82  Am.  Dec.  116;  Bebee  v.  Hartford  County 
Mut.  F.  Ins.  Co.  25  Conn.  51,  65  Am.  Dec 
558;  Curry  v.  Commonwealth  Ins.  Co.  10  Pick. 
585,   20  Am.  Dec.   547;  Bufe  ▼.    Turner,  6 


death,  where  it  was  contended  that  a  society  regis- 
tered under  the  company's  acts  1882-90  did  not 
issue,  and  were  not  liable  under  policies  of  as- 
surance,—it  was  held  that  they  were  properly  con- 
victed where  they  paid  money  to  a  memt)er  on  the 
death  of  her  child  under  ten  years  of  aire  without 
the  production  hy  her  of  a  registered  certificate. 
In  this  case  the  suliscription  card  was  claimed  not 
to  be  a  policy  of  life  insuranoe  but  issued  to  In- 
form the  subscriber  how  he  stood,  and  that  it  did 
not  contain  any  contract  of  insura/ice.  Newbold 
Friendly  Soc.  v.  Barlow  [18081 2  Q.  B.  128. 

But  there  are  some  oases  where  the  associations 
are  purely  benevolent,  or  held  to  be  within  the  sav- 
Infr  clause  of  the  statute.  State  v.  Taylor,  56  N.  J. 
L.  49;  Durlan  v.  Central  Verein  of  Hermann's 
Soehnne,  7  Daly,  16i$:  Louisville  German  Mut.  F. 
Ins.  Asso.  V.  Com.  9  Bush,  894;  State  v.  Whltmore, 
75  Wis.  832;  State,  Atty-Gen.,  v.  Mutual  Protection 
Asfo.  26  Ohio  St.  19;  Supreme  Council  O.  of  C.  F.  v. 
Fair  man,  62  How.  Pr.  886;  Fawoett  v.  Supreme  Slt- 
tinir  O.  of  I.  H.  64  Conn.  170, 24  L.  R.  A.  815;  Com.  v. 
National  Mut.  Aid  Aeso.  94  Pa.  481:  State,  Clapp,  v. 
Federal  Investment  Co.  48  Minn.  110. 

Under  N.  J.  Pamph.  Laws  1889.  p.  174,  prohlb- 
itingr  any  contract  of  insurance  of  any  kind,  and 
also  the  transaction  of  the  business  of  insuranoe  of 
any  kind  whatsoever,  save  under  the  provisions  of 
that  act,  a  contract  made  by  the  Commonwealth 
Benevolent  Association  was  not  a  contract  of  insur- 
ance where  the  association  confined  its  affreements 
to  the  payment  of  sick  benefits  and  burial  expenses. 
It  was  said:  ** Mutual  associations  for  the  purpose 
of  securing,  inter  (Ufa,  sick  benefits  and  burial  ex- 
penses are  benevolent  institutions  in  the  strictest 
sense  of  the  term,  whereas  a  contract  for  life  insur- 
ance is  a  mere  business  undertaklnir  entirely  di- 
vorced from  all  charitable  considerations."  State 
V.  Taylor,  66  N.  J.  L.  49. 

And  a  benevolent  society  like  the  Sons  of  Her- 
mann and  its  Central  Verein  was  not  subject  to  N. 
T.  Laws  1840,  chap.  80.  and  Laws  1858.  cbap.  187,  em- 
|X)werinfr  a  wife  to  cause  the  life  of  her  husband  to 
1)6  Insured;  and  it  was  said  that  it  was  doubtful  If  it 
would  be  contended  **that  the  Central  Verein  was 
subject  to  the  control  of  the  superintendent  of  the 
department  of  insurance,  and  obllgred  to  conform 
to  the  laws  reFMCcting  life  insuranoe  companies. 
The  Verein  is  a  corporation,  but  it  is  not  restricted 
by  law  as  to  the  methods  of  accomplishinfr  the 
benevolent  desigrns  to  promote  which  it  was  oriran- 
ized.  It  is&ues  no  policies."  The  question  involved 
was  as  to  whether  a  man  could  deslfrnate  a  woman 
otber  than  his  wife  as  his  beneficiary.  Durlan  v. 
Central  Verein  of  Hermann's  Soehnne,  7  Daly,  168. 

And  the  Louisville  German  Mutual  Fire  Insur- 
ance Associfttiou  and  German  Washinfrton  Mutual 
Fire  Association  were.not  insurance  companies,  in 

88  L.  R  A. 


the  sense  in  which  these  terms  were  used  in  Ky. 
act  March  12,  1870,  providintr  for  the  incorporation 
and  regulation  of  fire,  marine,  health,  accident, 
live  stock,  and  all  other  except  life  insurance  com- 
panies, where  the  companies  were  chartered  in 
1856  (1 1860),  and  the  contracts  iMtween  the  various 
members  were  simply  application  of  Indemnity 
agrainst  loss  by  fire,  the  performance  of  which  was 
secured  by  the  pledge  of  the  property  by  each 
member  to  the  extent  of  his  own  insuranoe,  and 
they  had  no  capital  stock  either  in  cash  or  premium 
notes.  It  was  further  held  that  the  provisions  of 
the  act  of  1870,  prohlbitinsr  mutual  insuranoe  until 
two  hundred  applicants  and  premiums  amounting 
to  $100,000  be  secured,  did  not  apply.  Louisville 
German  Mut.  F.  Ins.  Asso.  v.  Com.  9  Bush,  894. 

And  under  Wis.  Bev.  Stat.  1878,  0  1978,  deflninjr 
what  are  insuranoe  corporations,  and  Laws  1880, 
chap.  240, 1  4,  requiring  a  certificate  of  authority 
before  an  agent  effects  insuranoe  in  this  state,  the 
National  Benevolent  Association  of  MlnneapoliSv 
which  was  a  fraternal  benevolent  association  for 
Odd  Fellows  upon  the  oo-operatlve  or  assessment 
plan,  was  exempt  under  Laws  1879,  chap.  204, 1 1, 
providinfrthat  secret  beneficial,  charitable,  or  be- 
nevolent orders  of  Free  BCasons,  Odd  Fellows,  etc.* 
are  hereby  declared  not  to  be  life  insuranoe  com- 
panies in  the  sense  and  meaninir  of  the  laws  of  this 
state  relating  to  life  insurance  and  life  insurance 
companies,  and  that  such  societies,  orders,  or  as- 
sociations are  and  shall  hereafter  be  exempt  from 
the  provisions  of  said  general  law  as  aforesaid. 
State  V.  Whltmore,  75  Wis.  832. 

So,  the  Mutual  Protection  Association  organised 
under  Ohio  act  April  20, 1872, 69  Ohio  Laws,  82,  au- 
thorizing associations  for  the  purpose  of  mutual 
protection  and  relief  of  their  members  and  for  the 
payment  of  stipulated  sums  of  money  to  the  fam- 
ilies or  heirs  of  deceased  members  of  such  associa- 
tion, was  not  subject  to  the  statute  relating  to  life 
insuranoe  and  life  insurance  companies,  under  the 
act  of  February  23, 1875,  72  Ohio  Laws,  28,  9  8,  pro- 
viding that  all  rights  accrued  and  all  associations 
formed  under  the  original  act  shall  survive  and  be* 
subject  to  and  governed  only  by  the  provisions  of 
said  original  act  as  hereby  amended,  and  in  no  man- 
ner subject  to  the  laws  of  this  state  relating  to  life 
insurance  companies.  State,  Atty.  Gen.,  v.  Mutual 
Protection  Asso.  26  Ohio  St  19. 

And  the  Supreme  Council  of  the  Order  of  Chosen 
Friends  was  not  required  to  comply  with  the  gen- 
eral insuranoe  laws,  where  N.  Y.  Laws  1881,  chap. 
256.  provided  that  all  associations  and  societies 
which  may  issue  any  certificate  or  make  any  agree- 
ment with  their  members  whereby  upon  the  de- 
cease or  sickness  or  other  physical  disability  of  a 
member,  any  money  or  other  benefit  or  aid  is  to  be 
paid  to  such  member  or  others  dependent  upon  bimi 
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TaiiDt.  388;  Columbian  Ins,  Co,  ▼.  Lawrence^ 
27  U.  S.  2  Pet.  25,  7  L.  ed.  885:  Cvrry  ▼.  ihin 
Fire  Office,  155  Pa.  ATtUVon  LindenauY.  Da- 
borough,  8  Bain.  &  C.  586;  Morruon  v.  Mus- 
pratt,  4  BiDg.  60;  huguenin  v.  Uayley,  6 
TaiioL  186. 

If  the  fact  was  material  as  it  certaiDlj  ivas, 
and  if  Scbardt  was  conscious  of  the  defalca* 
TioD,  as  bo  certainly  was,  then  whether  the 
failure  to  disclose  it  was  the  result  of  stupid- 
ity, mistake,  iDadvertence,  or  any  other  cause, 
the  concealment  avoided  the  policy. 

balden,  v.  Louisiana  Ins,  Co.  12  La.  186. 82 
Am.  Dca  116;  BAee  ▼.  Hartford  County  Mvt. 
F.  Ins.  Co,  25  Conn.  59,  65  Am.  Dec.  558; 
Bufe  V.  Turner^  6  Taunt.  888;  Curry  ▼.  Com- 
tnonvsalth  Ins.  Co.  10  Pick.  542,  20  Am.  Dec. 
547;  Abbott  ▼.  Howard,  Hayes,  881;  8  Bigelow, 
Life  A  Acci.  Ins.  Kep.  294;  Huguenin  ▼.  Bay- 


ley,  6  TauDt.  186;  Bliss.  Life  Ins.  §§  65, 66. 72; 
Lindenau  v.  Desborough,  8  Barn.  A  C.  586. 

The  concealment  of  the  policy  of  the  New 
York  Life  falsified  the  answer  to  the  same  ex- 
tent as  if  Schardt  had  expressly  denied  therein 
the  existence  of  any  insurance  other  than  that 
specified  in  the  answer. 

The  nondisclosure  in  question  was  a  breach 
of  the  warranty  and  avoided  the  policy. 

Wood  V.  Hartford  F.  Ins.  rn.  13  Conn.  544; 
Burr  iff  v.  Saratoga  County  Mui.  F.  Ins,  Co.  6 
Hill,  188.  40  Am.  Dec.  845;  Jennings  v.  Che- 
nango County  Mut,  Ins.  Co,  2  Deuio,  75;  Chaf- 
fee V.  Cattaraugus  County  Mut.  Ins.  Co.  18  iN. 
Y.  876;  Wilson  y.  Herkimer  County  Mut.  Ins. 
Co.  6  N.  Y.  59;  Trene/i  v.  Chenango  County 
Mut.  Ins.  Co.  7  Hill,  128;  Egan  v.  ituiual  Ins. 
Co.  5  Denio,  826;  Cooper  ▼.  Fattners*  Mut.  F. 
Ins.  Co.  50  Pa.  299.  88  Am.  Dec.  544. 


or  designated  beneficiary,  which  money  or  aid  is 
derived  from  donations  or  fees,  dues  and  assess- 
ments collected  from  membeni  and  which  funds 
and  business  are  limited  to  such  benevolent  or 
charitable  uses,  shall  be  subject  only  to  the  pro- 
visions of  this  act,  and  the  certificate  In  this  case 
WHS  to  pay  a  member  on  reaching  seventy-five  years 
of  aire  which  was  held  to  be  a  physical  disability  un- 
der the  statute.  Supreme  Council  O.  of  C  F.  v. 
FUrman.  OS  How.  Pr.  388. 

And  the  National  Mutual  Aid  Association  of 
Columbus.  Ohio,  was  held  to  possess  some  of  the 
features  of  an  Insurance  company,  but  was  not  a 
mutual  insurance  company  so  as  to  require  com- 
pliance with  Pa.  act,  April  4, 1878,  impo8in«r  a  pen- 
alty on  foreign  insurance  companies  for  transact- 
ing business  in  the  state  without  authority  of  law. 
It  was  said  that  in  Ohio,  in  State,  Atty.  Gen.,  v. 
Mutual  Protective  Asso.  26  Ohio  St  19,  it  was  held 
not  to  be  a  mutual  insurance  company,  and  if  it 
was  not  so  held  it  would  be  exempt  under  Pa.  act 
May  1, 187a,  Pamph.  Laws.  68, 1  M,  providing  that 
this  act  and  the  act  of  which  this  is  a  supplement 
siiall  not  apply  to  beneficial  associations  that  pro- 
Tide  aid  for  the  family  or  heirs  of  a  deceased  mem- 
ber, whether  insurance  policies  containing  a  guar- 
anteed sum  of  insurance  or  not,  nor  to  associations 
issuing  policies  not  containing  a  guaranteed  sum  of 
msuranoe.  Com.  v.  National  Mut.  Aid  Asso.  94 
Pa.  481. 

In  Ftewoett  v.  Supreme  Sitting  O.  of  I.  H.  84  Conn. 
170,  S4  L.  R.  A.  815,  it  was  held  that  the  Supreme 
Sfttiog  of  the  Order  of  Iron  Hail  was  not  controlled 
by  Conn.  Oen.  Stat.  1 2800,  requiring  insurance  com- 
panies to  have  authority  from  the  insurance  com- 
missioners, at  it  was  exempt  under  0  2808,  providing 
that  every  secret  fraternal  society  is  excepted  from 
the  operation  of  that  statute,  and  this  corporation 
was  lield  to  answer  both  of  those  descriptions,  as 
nnder  Its  constitttion  secret  work  was  one  of  the 
functions  of  the  Supreme  Sitting,  as  the  branches 
were  to  meet  with  a  **watchman"  at  the  outer  and 
a  ^'^vidette'*  at  the  in«er  door.  But  in  the  opinion 
of  Hamersley,  J.,  who  concurred  in  the  result.  It 
was  aadd  that  "secret  or  fraternal  society'*  includes 
only  the  well-known  class  of  associations  for  dis- 
pensf  ng  aid  or  benefits  to  their  members,  and  that 
tbe  eacoeption  did  not  apply  to  a  corporation  doing 
an  assessment  insurance  business  distinct  from  tbe 
benevolent  operation  of  any  secret  or  fraternal 
society,  and  that  it  would  hardly  be  claimed  that 
tbe  mere  word  "secret"  was  efllcacious  to  exclude 
from  tbe  operation  of  the  act  any  corporation  that 
may  call  its  Janitor  a  ^'watchman'*  and  its  door- 
keeper a  *^dette." 

The  YeAetBl  Investment  Company  was  not  an  in- 
saraaoe  company  of  any  kind  where  an  admission 
fee  was  charged  and  monthly  dues  during  member- 
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ship,  of  which  the  admission  fee  and  15  per  cent  of 
the  dues  were  to  pay  agents,  commissions,  and  the 
expensesi  and  15  per  cent  went  into  a  reserve  fund, 
and  tbe  balance  constituted  a  maturity  fund  and 
was  paid  out  to  the  member  holding  the  oldest  out- 
standing certificate  and  then  he  ceased  to  be  a 
member.  It  was  held  that  this  association  was 
not  amenable  to  Minn.  Laws  1886,  chap.  184,  pro- 
viding for  a  corporation  transacting  life,  casualty, 
or  endowment  insurance  upon  the  assessment  plan* 
State,  Clapp,  v.  Federal  Investment  Co.  48  Minn. 
110. 

IV.  Where  the  question  is  in  regard  to  juriedietionm 

It  is  generally  held  under  statutes  providing  for 
Jurisdiction  in  actions  sgainst  life  insurance  com- 
panies, that  benevolent  associations  are  controlled 
by  the  general  insurance  laws;  but  there  ax« excep- 
tional cases  in  Illinois.  Dixon  v.  Order  of  Railway 
Conductors  of  America,  49  Ve6.  Rep.  910;  Miner  v. 
Michigan  Mut.  Ben.  Asso.  88  Mich.  888;  Kentucky 
Mut.  Security  Fund  Co.  v.  Logan,  90  Ky.  864;  Rail- 
way Pass,  ft  Freight  Conductors'  Mut  Aid  &  Ben. 
Asso.  V.  Robinson,  147  IlL  188;  Covenant  Mut.  Ben. 
Asso.  V.  Baldwin,  49111.  App.  208;  Supreme  CoundU 
A.  L.  of  H.  V.  Larmour,  81  Tex.  71. 

So,  under  Wis.  Rev.  Stat  1 1968,  requiring  every 
life  Insurance  company  not  organised  under  the 
laws  of  this  state  to  designate  an  attorney  upon 
whom  process  may  be  served,  and  0 1977,  providing 
that  whoever  solicits  insurance  or  transmits  an  ai>- 
plicaUon  or  makes  any  contract  for  insurance  or 
collects  any  premium  in  so  doing  shall  be  held  to  be 
an  agent  of  such  corporation,  tbe  Order  of  Rail- 
way Conductors  of  America  was  held  to  l)e  a 
mutual  insurance  company  within  the  provisions 
of  such  act  where  it  was  under  the  control  of  the 
grand  division  composed  of  those  members  of  tbe 
order  who  choose  to  participate  in  its  benefits,  and 
insured  its  members  agafbst  death  and  total  dis- 
ability from  accident  and  disease.  Dixon  v.  Order 
of  Railway  Conductors  of  America,  49  Fed.  Rep. 
910. 

And  the  Michigan  Mutual  Benefit  Association  of 
Hillsdale  was  an  insurance  company  under  How. 
(Mich.)  Stat.  1 4300,  providing  for  an  action  against 
insurance  companies  in  the  circuit  court  of  the 
county  in  which  the  plaintiff  resides,  if  the  com- 
pany issues  policies  or  takes  risks  in  such  counties, 
where  the  company  was  organized  under  How. 
Stat  (Mich.)  chap.  118,  authorizing  any  number  of 
persons  not  less  than  five  to  become  a  body  corpo- 
rate and  political  for  the  purpose  of  securing  to  the 
family  or  heirs  of  any  member  upon  his  death  a 
certain  sum  of  money  to  be  paid  by  such  corpora- 
tion either  out  of  its  funds  or  by  an  assessment 
upon  its  members.  In  this  case  the  articles  of  as- 
sociation provided  that  members  should  pay  a  oer- 


48 


UaiTKD  bTATJM  CUICUIT  COUBT  OF  APFBALB. 


Fbb.. 


If  DOt  a  warranty  then  the  answer  is  a  writ- 
ten representation  iocorporated  with  and  made 
part  of  the  policy  and  the  omission  to  include 
the  additional  insurance  in  the  answer  was  a 
substantial  misrepresentation  or  a  substantial 
concealment  tantamount  to  a  misrepresenta- 
tion, and  attended  by  the  same  consequences. 

May,  Ins.  ^  158;  Phanix  Mvt  L  Ins.  Co,  v. 
Raddin,  120  U.  S.  188.  80  L.  ed.  644;  Towne  ▼. 
Fiieliburg  Mut.  F.  In$.  Co.  7  Allen,  61;  Fire 
Amo.  of  Philadelphia  ▼.   WilliafMon,  26  Pa. 

196. 

Whether  the  nondisclosure  be  regarded  as 
proof  of  an  express  misrepreseutation  or  a  con- 
cealment tantamount  thereto,  in  neither  case 
can  the  materiality  of  the  omitted  fact  nor  the 
motive  or  intent  of  Schardt  in  misreprescDtiog 
or  concealing  the  fact  be  made  the  subject  of 
inquiry  any  more  than  if  it  was  a  breach  of 
warranty. 


Phillipa,  Ins.  §  542;  Bliss,  Life  Ins.  §  73; 
May,  Ins.  §§  181.  185;  Phanix  Mut.  L.  Ins. 
Co.  ▼.  Raddin,  120  U.  8.  189,  30  L.  ed.  646; 
Jeffries  v.  Economical  Mut,  L.  Ins,  Co,  89  (J. 
8.  22  Wall.  47, 22  L.  ed.  883:  Fame  Ins.  Co.  r, 
Thomas,  10  III.  App.  645:  uSttia  L  Ins.  Co.  v. 
France,  91  U.  8.  510,  28  L.  ed.  401;  Mi  Her 
Y.  Mutual  Ben,  L.  Ins.  Co,  81  Iowa,  232,  7 
Am.  Rep.  122;  Washington  L.  Ins.  Ok  ▼. 
Haney,  10  Kan.  625;  Campbell  ▼.  New  England 
Mut.  L,  Ins.  Co.  98  Mass.  381;  Dareupart  ▼. 
New  England  Mut.  F.  Ins.  Co.  6  Cush.  841. 

Neither  does  the  materiality  of  a  fact  mis- 
represented in  or  concealed  from  an  answer  to 
a  specific  question,  nor  the  effect  of  such  false 
statement  or  omission  upon  the  contract,  de- 
pend upon  an  express  stipulation  in  the  policy, 
application,  or  condition  (sometimes  annexed) 
declaring  the  policy  void  for  misrepresenta- 
tions or  concealments. 


tain  amount  upon  each  assessment  for  death  bene- 
fits which  shall  not  iocrease  with  the  a^  of  the 
member,  and  its  by-laws  prescribed  the  manner  in 
which  persons  could  become  memk)er8.  Miner  v. 
Michigan  Mut.  Ben.  Asso.  88  Mich.  888. 

And  the  Kentucky  Mutual  Security  Fund  Gom- 
pany  was  an  insurance  company  within  the  mean- 
ing of  Ky.  Code,  1 71,  providing  that  an  action 
airainst  an  insurance  company  may  be  brought  in 
the  county  in  which  its  office  or  principal  place  of 
business  is  situated,  or  if  it  arises  out  of  a  transac- 
tion with  an  agent  of  such  corporation  it  may  be 
brought  in  the  county  in  which  such  transaction 
took  place,  although  the  charter  provided  that 
**the  said  company  being  of  a  purely  benevolent 
character,  it  shall  not  be  subject  to  the  laws  of  this 
state  governing  life  Insurance  companies,  except 
as  herein  provided.*'  Kentucky  Mut.  Security 
Fund  Co.  V.  Logan,  90  Ky.  864. 

And  the  Railroad  Conductors'  Benefit  Asso- 
ciation was  an  insurance  company  within  the  Illi- 
nois act  April  8, 1878,  providing  for  Jurisdiction  of 
the  circuit  court  of  the  county  where  the  plaintiff 
resides,  in  actions  against  life  insurance  ooaipanies, 
notwithstanding  the  act  of  April  16, 187:!,  amended 
May  22, 1883,  providing  that  associations  and  socie- 
ties intended  to  benefit  widows,  orphans,  heirs,  and 
devisees  of  deceased  members  thereof,  and  mem- 
bers who  have  received  a  permanent  disability,  and 
where  no  annual  dues  or  premiums  are  required, 
and  where  the  memlMrs  shall  receive  no  money  as 
profit  or  otherwise,  except  for  permanent,  disability, 
shall  not  be  deemed  insurance  companies.  It  was 
said  that  the  legislative  intention  was  merely  to 
exempt  mutual  benefit  societies  from  the  duty  of 
complying  with  the  general  insurance  law,  and  to 
substitute  therefor  a  code  for  their  regulation. 
Railway  Pass.  &  Freight  Conductors*  Mut.  Aid  A 
Ben.  Asso.  v.  Robinson,  H7  111.  138. 

This  case  disapproved  the  case  of  Rood  v.  Rail- 
way Pass.  A  Freight  Conductors'  Mut.  Ben.  Asso. 
81  Fed.  Uep.  82,  which  held  that  a  similar  associa- 
tion organized  under  the  same  act  was  purely  a 
voluntary  association,  and  under  its  constitution 
the  refusal  of  the  directors  to  make  an  assessment 
because  the  assured  was  delinquent  was  final. 

And  under  111.  Rev.  Stat.  chap.  110,  5  8,  providing 
that  an  action  against  a  life  insurance  company 
may  be  brought  in  the  county  where  the  plaintiff 
resides,  and  chap.  82,  •  81,  providing  that  associa- 
tions and  societies  which  are  Intended  to  benefit 
the  widows,  orphans,  heirs,  and  devisees  of  de- 
ceased members  thereof  and  members  wbo  have 
received  a  permanent  disability,  and  where  no  an- 
nual dues  or  premiums  are  required,  and  where  the 
members  shall  receive  no  money  as  profit  or  other- 
wise except  for  permanent  disability,  shall  not  be 
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deemed  insurance  companies,  the  Jurisdiction  at- 
tached where  the  plea  .did  not  show  that  the  mem- 
bers received  no  profit,  and  did  not  aver  that  the 
funds  derived  from  mortuary  calls  were  not  in  ex- 
cess of  what  was  necessary  to  provide  the  benefits 
for  which  the  association  was  organized.  Covenant 
Mut.  Ben.  Asso.  v.  Baldwin.  49  111.  App.  203. 

In  Covenant  Mut.  Ben.  Asso.  v.  Baldwin,  49  DL 
App.  208,  it  was  said  that  in  Northwestern  Life 
Asso.  V.  Stout,  88  111.  App.  31,  the  association  was 
exempt,  but  the  plea  in  this  case  did  not  brioir  the 
defendant  within  the  exemption. 

And  where  the  question  was  as  to  Jurisdiction  it 
was  held  that  the  Supreme  Council  American 
Legion  of  Honor  was  an  insurance  company,  and 
that  an  answer  to  the  merits  waived  the  question 
of  Jurisdiction.  Supreme  Council,  A.  L.  of  H.  ▼. 
Larmour,  81  Tex.  71. 

In  State  v.  United  States  Mut.  Acci.  Asso.  60  Wis. 
76,  where  the  question  was  as  to  the  right  of  a  non- 
resident mutual  accident  association  to  do  busi- 
ness in  the  state,  it  was  said  that  it  is  claimed  that 
the  views  in  this  case  conflicted  with  the  decision 
in  State  v.  United  States  Mut  Acci.  Asso.  67  Wis. 
624.  This  was  a  case  where  the  statute  giving  Ju- 
risdiction was  held  to  apply.  The  court  says:  ^'It  is 
true  it  is  said  in  that  case  that  f  1964  applies  to  every 
life  or  accident  insurance  company  doing  business 
in  this  state.  This  remark,  however,  must  be  con- 
sidered in  connection  with  the  facts  and  oase  in 
which  it  was  made.  It  was  perfectly  correct,  con- 
sidered in  relation  to  the  question  decided  there: 
but  cannot  control  our  Judgment  here,  where  the 
question  is  whether  the  last  clause  of  fi  1954,  which 
Imposes  a  penalty  for  a  failure  to  do  certain  acts, 
applies  to  a  nonresident  corporation  which  has 
never  l>een  licensed  to  do  business  in  this  state." 

But  in  Union  Mut.  Acci.  Asso.  v.  Riel,  88  111.  App. 
414,  a  plea  to  the  Jurisdiction  wassiutained  under  IlL 
practice  act,  8  8,  providing  that  the  circuit  court  of 
the  county  where  the  plaintiff  may  reside  shall 
have  Jurisdiction  in  all  actions  against  life  insur- 
ance companies  incorporated  or  doing  business  in 
the  state,  and  the  company  was  organized  under 
Starr  it  C.  111.  Stat.  1350, 1 9,  providing  that  all  cor- 
porations organized  for  the  purpose  of  fumiahing* 
life,  accident,  or  permanent  disability,  indemnity, 
or  mortuary  benefit  on  the  assessment  plan  in  ao- 
oordance  with  the  1st  section  of  this  act,  shall  not 
be  deemed  insurance  companies  or  subject  to  the 
laws  of  this  state  relating  thereto.  It  was  held  that 
the  legislature  has  the  power  to  define  what  shall 
or  shall  not  be  deemed  or  held  to  be  insurance 
companies  in  this  state,  and  that  this  company  was 
not  a  corporation  falling  within  the  cImss  of  life 
insurance  companies,  and  was  expressly  exempted 
by  statute,  and  the  service  of  summons  was  illegaL 
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Mav.  Ins.  §  185;  1  Wood.  Fire  Ins.  §  120, 
pp.  300,  801;  Fhanix  Mat.  L.  Ins.  Co.  v.  Rad- 
dtn,  120  U.  S.  189,  80  L.  cd.  f46;  Towne  y. 
KAchhurg  Mut.  F.  Ins.  Co.  7  Allen,  53;  Camp- 
bell T.  Netjo  England  Mut.  L.  Ins,  Co.  98  Mass. 
402;  Clark  v.  New  England  Mut.  F.  Ins.  Co.  6 
Cush.  342,  58  Am.  Dec.  44;  Davenport  v.  New 
Er.gtand  Mut.  F.  Ins.  Co.  6  Cush.  840;  Haj/ 
ftard  ▼.  NetD  England  Mut.  F.  Ins,  Co,  10 
Cush.  444;  Wilbur  v.  Bowditch  Mut.  F.  Ins. 
Co  10  Cush.  446;  Draper  y.  Charter  Oak  F, 
Iru.  Co.  2  Allen,  569;  Chnffee  v.  Catiaravgus 
County  Mut  Ins,  Co.  18  K.  Y.  870;  Hutehin- 
toriY,  Western  Ins,  Co,  21  Mo.  108,  64  Am. 
Dec.  218;  London  Assurance  v.  Mausel,  L.  R 
11  Ch.  Div.  863. 

The  question  relates  to  matters  Intrinsically 
and  essentially,  as  well  as  contractually,  ma- 
terial and  important,  and  the  fact  omitted 
from  the  answer  thereto  had  a  material  bear- 


ing upon  the  contract  and  upon  the  risk  as- 
sumed.  as  matter  of  law,  indcpendeotly  of  con- 
tract; and  its  materiality  was,  morLM'>ver,  es- 
tablished by  the  uncontradicted  testimony  in 
the  case. 

May,  Ins.  §§  290-298,  A.  B.  864;  Ryan  v. 
Springfitld  F,  db  M.  Ins,  Co.  46  Wis.  674;  Nin- 
nian  ?.  Hartf<yrd  F.  Ins.  Co.  86  Wis  159;  Ful- 
ler Y.  Madison  Mut.  Ins,  Co.  86  Wis.  604;  Shoe- 
maker Y.  Glens  Falls  Ins.  Co.  60  Barb.  84;  Pat- 
ten T.  Mercliant^  <fe  F.  Mvt.  F.  Ins,  Co.  38  N. 
H.  838;  Ryers  v.  Farmer^  Ins,  Co.  85  Ohio  St. 
014,  35  Am.  Rep.  628;  Hutchins  v.  Cleveland 
Mut.  Ins.  Co.  11  Ohio  St.  480;  Davenport  v. 
New  England  Mut.  F.  Ins.  Co.  6  Cush.  840; 
Clark  T.  New  England  Mut,  F.  Ins.  Co,  6 
Cush.  847.  58  Am.  Dec.  44;  liayward  v.  New 
England  Mut.  F.  Ins.  Co.  10  Cush.  444;  Wil- 
bur Y.  Bovditeh  Mut.  F,  Ins.  Co.  10  Cush.  449; 
Brawn  v.  Peoples  Mut.  Ins.  Co.  11  Cush.  282; 


ADd  in  Northwestern  Life  Amo.  v.  Stout,  33  III. 
A  pp.  31,  under  111.  act  April  8, 1673,  practice  act,  f  8, 
provldloK  that  the  circuit  court  of  tbe  county 
wherein  tbe  plaintiff  resides  shall  have  jurisdiction 
over  all  actions  airainst  life  Insurance  companies, 
and  Laws  18iJ3,  p.  74,  fiSU  providing  that  associations 
and  societies  which  are  Intended  to  tieneflt  tbe  wid- 
ows, orphans,  heirs,  and  devisees  of  deceased  mem- 
bers thereof,  and  members  who  have  received  a  per- 
manent disability,  and  where  no  annual  dues  or 
premiums  are  required,  and  where  the  members 
shall  receive  no  money  as  profit  or  otherwise  ex- 
cept for  permanent  disability,  shall  not  be  deemed 
insurance  companies,  the  Northwestern  Life  In- 
surance Company  was  not  deemed  an  insurance 
company  within  the  provisions  of  the  practice  act 
so  as  to  jti  ve  Jurisdiction.  It  was  said  that  whether 
or  not  the  associations  described  in  the  act  of  1883 
are  in  any  sense  insurance  companies  is  immaterial, 
and  the  lesrislature  could  not  chancre  the  effect  by 
their  declaration,  and  it  did  not  assume  to  do  so, 
but  simply  declared  they  shall  not  be  deemed  such. 

V.  Under  statutes  exemptino  henevoUnt  societies. 

Under  statutes  ozemptinff  benevolent  societies 
from  the  operation  of  certain  insurance  laws,  some 
cases  notwithstandinir  such  statute  have  defined 
such  associations  to  be  insurance  companies  owinir 
to  the  business  carried  on  by  such  t>enevolent  so- 
ciety, which  cases  are  as  follows: 

Under  Mass.  Stat.  1S90,  chap.  841,  amendlnir  I  8 
of  the  insurance  law,  providing'  that  any  corpora- 
tion duly  oriranized  as  aforesaid,  and  which  does 
not  employ  paid  agents  In  soliciting  or  procurlnfr 
business  other  than  in  preliminary  orfrauization  of 
local  branches,  and  which  conducts  its  business  as 
a  fraternal  society  on  the  lodf^e  system,  may  pro- 
vide for  weekly  payments  durlnir  disability  or  pay 
a  t»enefit  to  a  member  or  his  family  as  shall  be 
fixed  by  the  by-laws,  a  corporation  incorporated 
for  the  purpose  of  doing  an  insurance  business 
could  not  claim  the  benefit  of  this  act,  where  it  em- 
ployed agents  in  soliciting  or  procuring  business 
otbcr  than  in  the  prpliminary  organization  of  tbe 
local  branches.  Fogg  v.  Supreme  Lodge,  U.  O.  of 
6.  L.  156  Mass.  431. 

A  nd  in  Supreme  Council,  A.  L.  of  H.  v.  Larmour, 
81  Tex.  71,  where  it  was  held  that  the  policy  was  an 
insurance  contract  and  the  defendant  was  an  in- 
surance company,  it  was  further  held  that  such 
company  was  not  subject  to  the  penalty  under  Tex. 
Rev.  Stat.  art.  2053,  providing  the  penalty  of  12  per 
cent  damages  for  failure  to  pay  loss,  as  act  1885, 
art.  2971a,  provided  that  ^'nothing  in  this  title  shall 
be  construed  to  affect  or  In  any  way  apply  to 
mutual  relief  associations  .  .  .  organized  under 
tbe  laws  of  any  other  state,  which  have  no  capital 
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I  stock,  and  whose  relief  funds  are  created  and  sus- 
tained by  assessment  made  upon  members  of  tbe 
association."  It  was  held  that  "the  purpose  of  this 
article  seems  to  be  to  declare,  in  effect,  that  al- 
though a  mutual  relief  association  of  the  class  to 
which  plaintiff  in  error  belongs  may  make  an  insur- 
ance contract  which  is  substantially  a  life  insurance 
policy,  and  that  to  that  extent  it  may  t>e,  as  was 
found  by  the  court,  an  insurance  company,  still,  if  it 
was  such  an  association  as  is  described  in  that  arti- 
cle, it  would  1)0  relieved  of  the  penalty." 

And  tbe  Kennebec  Masonic  Mutual  Association 
was  not  such  a  corporation  as  is  provided  by  Me. 
Rev.  Stat.  chap.  55, 1 S,  providing  that  no  corpora- 
tion organized  for  charitable  or  l)enevoIent  pur- 
poses shall  sue  any  of  its  members  for  dues  or  con- 
tributions of  any  kind,  or  be  sued  by  any  members 
for  any  benefit  or  sum  due  him;  but  all  such  rights 
and  benefits,  dues  and  J  labilities,  shall  be  regulated 
and  enforced  only  in  accordance  with  its  by-  laws. 
It  was  said:  "If  the  prevalent  purpose  and  nature 
of  the  association,  of  whatever  name,  be  that  of  in- 
surance, the  benevolent  or  charitable  results  to 
its  beneficiaries  would  not  change  its  legal  charac- 
ter. And  that  this  association  et  id  omne  gemis  are 
mutual  life  insurance  companies,  we  entertain  no 
doubt  whatever.*'    Bolton  v.  Bolton,  78  Me.  299. 

And  the  Bankers*  Life  Association  organized  un- 
der Minn.  Gen.  Stat.  1878,  chap.  34,  tit.  8,  associating 
male  persons  for  the  purpose  of  obtaining  em- 
ployment while  living,  and  at  their  death  for  se- 
curing and  rendering  pecuniary  assistance  in  a 
stated  amount  to  their  families  by  means  of  assess- 
ments upon  the  survivors,  having  no  capital  stock, 
was  an  insurance  society  or  association  doing  busi- 
iness  on  the  co-operative  or  assessment  plan,  and 
exempted  by  Minn.  Gen.  Stat.  1878,  chap.  34,  8368, 
providing  that  all  associations  or  secret  orders, 
such  as  Masons  and  other  benevolent  or  fraternal 
co-operative  societies,  associated  or  incorporated 
for  the  sole  purpose  of  mutual  protection  and  re- 
lief to  its  members  and  for  the  payment  of  stipu- 
lated sums  of  money  to  the  family  of  deceased 
members,  are  hereby  declared  not  to  be  insurance 
in  the  sense  and  meaning  of  the  Keneral  life  insur- 
ance laws  of  the  sute,  and  they  are  and  shall  be 
henceforth  exempt  from  the  provisions  of  said 
general  insurance  law  and  are  exempt  from  garn- 
ishment for  a  debt  of  a  member  under  8  309,  pro- 
viding such  exemption  when  a  benevolent  associa- 
tion or  society  sets  apart  or  appropriates  a  benefi- 
ciary fund.  Brown  v.  Balfour,  46  Minn.  68, 12  L. 
R.  A.  373. 

In  Kockhold  v.  Canton  Masonic  Mut.  Benev.  Soc. 
129  III.  440,  2  L.  R.  A.  420,  where  an  endowment  cer- 
tificate was  issued  by  an  association  organized  under 
111.  Uev.  Stat.  1874,  chap.  32,  8  30,  providing  that 
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Draper  ▼.  Cfiorter  Oak  F.  Ins,  Co.  2  Allen, 
578:  Toicne  v.  Fitetdmrg  Mvt.  F,  Im.  Co.  7 
AHcD,  52;  Bovdiich  Mvt  K  Ivs.  Go,  v.  WiM- 
low,  8  Gray,  481;  Columbian  Ins.  Co.  v.  Law- 
rence, 27  U.  S.  2  Pet  47.  7  L.  ed.  848:  Curry 
V.  Sun  Fire  Qfflee,  155  Pa.  407;  London  Assur- 
ance V.  Hansel,  L.  R.  11  Ch.  Div.  870;  Jeffries 
▼.  Economical  Mut.  Ins.  Co.  89  U.  B.  23  Wall. 
47,  22  L.  ed.  888;  Carpenter  v.  Providence 
Washington  Ins.  Co.  41  U.  8.  16  Pet.  510.  10 
L.  ed.  1050;  Phoenix  Mut.  L.  Ins.  Co.  v.  Rod- 
din,  120  U.  8.  189,  80  L.  ed.  648;  Hertford  F. 
Ins.  Co.  V.  Small,  80  D.  8.  A  pp.  127,  68  Fed. 
Rep.  494;  Hutchinson  v.  Westrrn  Ins.  Co.  21 
y\o.  101,  64  Am.  Dec.  218;  Obermeyer  v.  Globe 
Mut.  Ins.  Co.  48  Mo.  576;  hard  v.  Penn  Mut. 
F.  Ins.  Co.  158  Pa.  260;  Cooper  v.  Farmer^ 
Mut.  F.  Ins.  Co.  50  Pa.  805,  88  Am.  Dec.  544; 
Brown  ▼.  Com)nonwetilth  Mut.  Ins.  Co.  41  Pa. 
194;  I/misiana  Mut.  Ins.  Co.  ▼.  New  Orleans 


Ins.  Co.  13  La.  Ado.  247;  Mitchell  t.  Lye&minff 
Mut.  Ins.  Co.  51  Pa.  409;  McCoHium  v.  Mutual 
L.  Ins.  Co.  55  Hun,  103.  124  N.  Y.  642;  Kemp 
V.  Good  Templare  Mut.  Ben.  Asso.  46  N.  Y. 
S.  R  429;  StudweU  v.  Mutual  Ben.  Ufe  As$o. 
29  Jones  &  S.  287. 

The  omissioD  or  misrepreseotatioD  here  was 
subsinotial.  The  answer  had  no  approach  to 
accuracy. 

.  Sinditell  t.  Mutual  Ben.  Life  Asso.  29  Jones 
&  S.  287:  McCoUum  v.  Mutual  L.  Ins.  Co.  55 
Hun,  108;  Jeffries  y.  Beonomcal  Mut.  Ins.  Co. 
89  U.  S.  22  Wall.  47.  22  L.  ed.  888;  Towne  ▼. 
Fitchburg  Mut.  F.  Ins.  Co.  7  Allen.  62;  Jacobs 
▼.  Eagle  Mut.  F.  Ins.  Co.  7  Allen.  186;  Falw 
V.  Conway  Mut.  F.  Ins.  Co,  7  Allen.  50;  Abbott 
V.  Shammut  Mut.  F.  Ins.  Co.  8  Allen,  216; 
Broren  v.  Peoples  Mut.  Ins.  Go.  11  Cush.  282; 
Eayward  ▼.  New  England  Mut.  F.  Ins.  Co.  10 
Cush.  445;  Byers  y.  Farmers^  Ins.  Co.  85  Ohio 


Bociatlons  and  sooietieB  intended  to  benefit  vidowe. 
orphans,  heirs,  and  devisees  of  the  deceased  mem- 
bers where  no  annual  dues  are  required,  and  mem- 
bers shall  receive  no  proflr,  shall  not  be  deemed  in- 
surance companies,  it  was  held  that  an  endowment 
policy  was  a  species  of  life  insurance,  while  the  un- 
dertakingr  under  the  provisions  of  the  statute  was 
not  to  be  deemed  insurance,  and  the  obligation  was 
ultra  vires  and  void. 

In  Rookhold  v.  Canton  Masonic  Mut  Beney.  Soc. 
129111.440, 2  L.  R.  A.  420,  Afflrminff  Cauton  Masonic 
Mut.Ben.  Soc.  v.Rockhold.28  111.  App.141,  it  whs  held 
that  a  recovery  could  not  be  had  upon  a  certificate 
In  a  mutual  benevolent  society,  which  promised  to 
pay  the  member  on  his  arriving  at  seventy  years  of 
aire,  as  such  contract  was  void  for  want  of  power 
In  the  .association.  It  was  further  held  that  the 
contract  was  one  of  insurance  and  prohibited  by 
111.  Laws  1889,  p.  142,  providing  that  an  insurance 
company  must  have  a  guaranteed  capital  of  $100,000 
before  issuing  a  policy;  and  it  was  further  held 
under  111.  act  March  28,  ]tf«4,  providing  that  associa- 
tions and  societies  intended  to  benefit  widows,  heirs, 
etc.,  where  no  annual  dues  or  premiums  are  re- 
quired and  where  the  members  shall  receive  no 
money  as  profit  or  otherwise,  shall  not  be  deemed 
insurance  companies,  that  the  certificate  would  be 
authorized  for  the  benefit  of  the  widow,  orphans, 
and  heirs;  but  the  law  was  unchanged  with  refer- 
ence to  the  clause  in  the  certificate  which  obligated 
the  payment  to  the  member  on  arriving  at  seventy 
years  of  age,  and  that  such  an  association  could  not 
issue  a  certificate  to  that  effect  without  complying 
with  the  insurance  laws. 

In  Rockhold  v.  Canton  Masonic  Mut.  fienev.  Soc. 
129  111.  440, 2  L.  R.  A.  420,  it  was  said  that  it  is  a  mis- 
apprehension of  what  was  decided  in  Commercial 
League  Asso.  v.  People,  Needles,  90  111.  IM,  and 
Martin  v.  Stubbings,  126  III.  887,  to  say  that  111.  act 
1800,  in  relation  to  life  insurance,  had  no  applica- 
tion to  beneficiary  certificates  like  those  issued  by 
the  Canton  Masonic  Mutual  Benevolent  Society, 
providing  for  the  payment  to  the  member  while 
living  on  reaching  a  certain  aga; 

Where  the  question  was  as  to  the  assignability  Of 
a  certificate  in  the  Knights  Templars*  A  Masons* 
life  Indemnity  Company,  organized  under  111.  act 
July  L  1888.  providing  for  the  organization  of  cor- 
porations or  societies  for  the  purpose  of  furnishing 
life  indemnity  or  pecuniary  benefits  to  widows,  or- 
phans, etc.,  it  was  held  that  **a  mutual  benefit  so- 
ciety is  not  a  life  insurance  company  in  the  re- 
stricted sense  in  which  that  term  is  used  in  our  stat- 
ute in  relation  to  life  insurance  companies,  nor  is  a 
certificate  of  membership  in  such  society  a  policy 
of  life  insurance  in  the  same  restricted  sense  of  the 
term,  yet  it  is  manifest  that  such  memberstiip  oer- 
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I  tiflcate  is  in  the  nature  of  a  mutual  life  insurance 
policy.  .  .  .  Such  contracts  are  therefore  sub- 
ject to  the  rules  of  law  governing  life  insurance 
policies,  except  so  far  as  those  rules  must  be  held 
to  be  modified  by  the  peculiar  organization,  ob- 
jects, and  policy  of  such  sodetiea.**  Martin  ▼. 
Stubbings,  126  111.  887. 

In  Kockhold  v.  Canton  Masonic  Mut.  Bene  v.  Soo. 
129  III.  440.  2  L.  R.  A.  420,  it  was  said  that  what  was 
said  in  Martin  v.  Stubbings,  126  111.  887,  in  reference 
to  whether  a  certificate  of  meml>er8hip  in  a  mutual 
benevolent  society  is  a  policy  of  insurance,  was 
predicated  upon  the  statutes  as  affected  by  the 
amendatory  act  of  the  X8th  of  March,  1874.  ** I  n  th&t 
case  the  society  admitted  its  liability,  and  the  only 
I  question  was,  whether  it  was  to  the  assignee  of  the 
I  certificate  or  to  the  widow,  and  no  question,  there- 
fore, was  before  the  court  as  to  the  power  of  the 
corporation  to  issue  the  certificate  in  the  first  m- 
stance.'* 

The  Massachusetts  Benefit  Association  was  an  in- 
surance company,  but  was  exempt  from  insurance 
laws  under  Mo.  Rev.  Stat  chap.  89,  art  8,  defining 
contracts  of  insurance  on  the  assessment  plan. 
Hanf ord  v.  Massachusetts  Ben.  Asso.  122  Mo.  60. 

The  Masonic  Mutual  Benevolent  Association  was 
an  insurance  company  and  was  not  a  benevolent 
company  contemplated  by  Tex.  Rev.  Stat  tit  20^ 
providing  for  corporations  for  charity  or  benevo- 
lence.   Farmer  v.  State,  69  Tex.  66L 

The  Fidelity  Mutual  Aid  Association  was  an  in- 
surance company  and  was  not  exempt  from  the  in- 
surance laws  under  Ohio  Rev.  Stat  fi  3680.  provid- 
ing for  an  association  for  the  mutual  protection 
and  relief  of  its  members.  State  v.  Moore,  38  Ohio 
St  7. 

A  benefit  society  was  an  insurance  compsny,  and 
was  not  allowed  to  claim  the  benefit  of  111.  Rev. 
Stat  1874,  chap.  200.  act  April  18, 1872,  providing  that 
certain  societies  shall  not  be  deemed  insurance 
companies.  Golden  Rule  v.  People,  Swigert  118 
111.  492. 

The  Mutual  Reserve  Fund  Life  Association  was 
an  insurance  company,  and  was  not  allowed  to 
I  ol'alrn  the  benefit  of  Ky.  act.  Maroh  0,  1878,  prci^vid- 
ing  for  the  exemption  of  certain  named  secret 
orders  and  similar  associations  for  protection  and 
relief  of  its  members.    Sherman  v.  Com.  Si  Ky.  IDS. 

A  benefit  association  was  an  insurance  com pany« 
and  was  not  exempt  under  Kan.  Laws  1885.  chap. 
131,  providing  for  exemption  for  religious  or  secret 
societies  under  the  supervision  of  a  grand  or  su- 
preme lodge,  and  associations  of  mechanics,  ez- 
pref>s.  telegraph,  or  railroad  employees.  State* 
Bradford,  v.  National  Asso.  of  Farmers'  ft  M.  Mut. 
Aid  Asso.  35  Kan.  56. 

A  benefit  association  was  an  insurance  company. 
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6t  616,  85  Am.  Kep.  638;  Poutditch  Jiut  F. 
Ini,  Co.  ▼.  Window,  8  Gray,  481;  Smith  y^Ag- 
rieuliural  Ina.  Co.  118  N.  Y.  618;  1  Wood, 
Fire  Ids.  400. 

Schardt  knew  tbat  he  had  not  trulj  answered 
the  quest ioD,  and  from  this  knowledge  the  law 
iofers  that  the  omission  to  tell  the  truth  was 
dr«i?ned  and  intentional. 

Bliss.  Life  Ins.  gS  40,  66;  WaU  v.  BotMrd 
Int.  Co.  14  Barb.  888:  Deweet  v.  Manhattan 
Itii.  Co.  84  N.  J.  L.  244;  Cvrry  ▼.  Sun  Fire 
OJlct,  155  Pa.  467:  Denniwn  v.  Tfiomaston 
Mut  In:  Co.  20  Me.  181,  87  Am.  Dec.  42: 
lanig^in  ▼.  l^ttideniial  Im.  Co.  68  Hun,  408; 
Siudteeil  ▼.  Mutual  Ben.  Life  Asto.  29  Jones  & 
S.  287:  Byers  v.  Farmers'  Ins.  Co.  85  Ohio  St. 
614.  35  Am.  Rep.  628;  Totene  ▼.  Fitehburg 
J/ur.  F.  In:  Co.  7  Allen,  52;  CciUine  v.  Den%- 
¥*n,  12  Met  549:  Johnson  v.  WaUou>er,  15  Minn. 
4?2.  18  Mion.  288;  Bammait  v.  Emerson,  27 


Me.  808,  46  Am.  Dec.  508;  Cfaflinv.  Common- 
wealth Ins.  Co.  110  U.  S.  81,  28  L.  ed.  76. 

The  court  erred  in  rejecting  the  testimony  to 
prove  that  on  February  27,  1898,  Schardt  ap- 
plied for  and  obtained  a  policy  upon  his  life 
for  $25,000  in  the  Mutual  Life  of  New  York, 
and  that  on  March  9,  1893,  he  applied  for  and 
obtained  a  policy  for  a  like  amount  in  the 
United  States  Life  of  New  York;  and  that  in 
his  written  applications  to  these  cou^panies  re- 
spectively in  reply  to  questions  reqdinni^  full 
disclosures  of  existing  insurances  upon  his  life, 
Schardt  concealed  insurances  then  upon  his 
life,  additional  to  those  mentioned  in  his  an- 
swers to  said  questions. 

Mudsill  Min.  Co.  v.  Watrous,  22  U.  S.  App. 
12,  61  Fed.  Rep.  168;  Wood  v.  United  States, 
41  U.  S.  16  Pet.  842,  10  L.  ed.  987;  TafOor  v. 
United  States,  44  U.  S.  8  How.  197,  11 L.  ed. 
559;  Castle  v.  BuUard,  64  U.  8.  28  How.  172, 


and  was  not  exempt  from  the  iosu ranee  laws,  under 
Pa.  act  May  23. 18»l,  Pub.  Lawa,  107,  exempting  fra- 
ternal, tienevolent,  charii  »tie.  or  secret  societies 
iasuinir  lieneflciary  certificates.  Com.  v.  Keystone 
Ben.  Aaso.  171  Pa.  465. 

A  benefit  society  was  an  insurance  company,  and 
vas  not  authorized  to  act  under  Pa.  act  1874,  pro- 
viding for  t>enovolent  societies.  Com.  v.  Order  of 
Vesta,  S  Pa.  Dlst.  R.  254. 

The  Masonic  Mutual  Aid  Association  was  an  in- 
laranoe  company  and  not  exempt  under  8.  D.  In- 
surance Laws,  i  53,  exempting  from  tax  secret,  be- 
nevolent, or  fraternal  societies.  Masonic  Aid.  Aaso. 
▼.  Taylor,  2  8.  D.  824. 

Standarti  Life  Association  was  an  insurance  oom- 
pany,  and  was  not  authorized  to  do  business  under 
Ohio  Rev.  Stat.  1 8630,  providing  for  corporations 
lor  mutual  protection  and  relief  of  its  memliers. 
^te  V.  Standard  Life  Asso.  88  Ohio  St.  281. 

Tbe  Mutual  Belief  Society  was  an  insurance  com- 
pany, where  it  was  organized  under  N.  Y.  Laws 
1875,  chap.  267.  providing  for  the  ineorporation  of 
•odeties  or  dulw  for  social,  political,  and  mutual 
benefit  and  l)enevolen  t  purposes.  Ifassey  v.  Mutual 
KehefSoclOSN.  Y.  528. 

The  Royal  Arcanum  was  an  insurance  company 
bat  was  exempt  under  Neb.  Sera.  Laws  1887,  chap. 
18,  exempting  secret  societies  or  associations  from 
tbe  act  requiring  lioenae  fees.  State,  Royal  Arca- 
num, V.  Benton,  85  Neb.  468. 

Tbe  Danlcers*  &  Merchants*  Mutual  Benefit  Asso- 
ciation was  an  insunuice  company,  but  was  exempt 
under  Kan.  Laws  1871,  p.  248,  178,  exempting  life 
insurance  companies  on  the  co-operative  plan. 
State  V.  Banlcers'  ft  M.  Mut  Ben.  Asso.  23  Kan.  489. 

The  Fraternal  Alliance  was  an  insurance  com- 
pany, but  was  authorized  to  do  business  under 
How.  (Mich.)  Stat.  chap.  181,  0  4246,  exempting 
mutaal  benefit  corporations  and  secret  or  fraternal 
locietiea.    Keosen house  v.  Seeley,  7)L  Mich.  608. 

The  National  Mutual  Aid  Association  was  similar 
to  an  Insurance  company ,but  wrts  ejferopt  under  Pa. 
act  May  1. 1876,  Pub.  Laws,  58. 0  54,  excepting  bene- 
ficial aodeties.  Com.  v.  National  Mut.  Aid  Asso. 
MPa.48L 

The  Mutual  Reliance  Society  was  not  allowed  to 
incorporate  under  N.  Y.  Lawa  1848,  chap.  819,  for 
the  incorporation  of  benevolent,  charitable,  acien- 
tiflcand  misolonary  societies.  People,  Blossom, 
V.Nelson, 46 N.Y.  477. 

Tbe  Northwestern  Mutual  Live  Stock  Association 

vas  not  allowed  to  do  business  under  Neb.  Laws 

1H83, 23n.7,  authorizing  a  certain  number  of  peraons 

to  make  mutual  pledges  to  each  other.   State. 

Atty.  Gen.,  v.  Northwestern  Mut.  Live  Stock  Asao. 

14  Neb.  549. 
A  tieneflt  association  was  not  a  benevolent  or 
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charitable  association  under  Mo.  Sees.  Laws  1881, 
p.  87;  State  v.  Brawner.  15  Mo.  App.  507;  State, 
Beach,  v.  Citizens'  Ben.  Asso.  6  Mo.  App.  163. 

A  t)enefit  association  was  not  allowed  to  claim  the 
benefit  of  Minn.  Oen.  Stat.  I87H,  chap.  84,  title  8, 
providing  for  the  organization  of  benevolent  Wf^ 
deties  in  Foster  v.  Moulton,  85  Minn.  458. 

A  nmrriage  aid  association  could  not  claim  the 
benefit  of  Minn.  Stat.  1878,  chap.  84,  %  166,  providing 
for  the  incorporation  of  societies  for  benevolent 
and  other  purposes,  in  State,  Churchill,  v.  Trubey, 
87  Minn.  97;  State,  Clapp,  v.  Critchett.  87  Minn.  18. 

A  benefit  aasociation  was  not  allowed  to  act  un- 
der Pa.  act,  April  29. 1874,  Pub.  Laws,  74, 0  2,  t  9. 
providing  for  societies  for  beneficial  or  protective 
purposes,  in  National  Indemnity  &  B.  Co.  142  Pa. 
450. 

But  other  cases  hold  that  mutual  benefit  com- 
panies are  not  subject  to  the  general  principles  of 
insurance  law,  or  to  particular  statutes  applicable 
to  insurance  companies,  where  such  association  is 
not  an  insurance  company,  or  where  it  is  declared 
not  to  be  an  insurance  company,  or  where  It  is  ex- 
pressly exempted  by  statute. 

In  Knudson  v.  Grand  Council,  N.  W.  L.  of  H.  7 
8.  D.  214,  in  an  action  on  a  certificate  issued  by  a 
mutual  benefit  association  where  the  defense  was 
breach  of  warranty  as  to  statements  in  regard  to 
habits  of  Intoxication,  and  it  was  insisted  that  Dak. 
Laws  1890,  chap.  51,0  24,  providing  that  in  all  suits 
on  policies  of  life  insurance  that  the  company  is 
estopped  if  its  agent  knew  of  such  habits  and  tbe 
company  thereafter  received  premiums,  it  was  held 
that  this  section  did  not  apply  for  tbe  reason  that 
0  51  provided  that  an  association  doing  business  by 
an  assessment  upon  its  memliers  or  upon  the 
mutual  premium  plan  should  l>e  deemed  a  mutual 
benefit  aasociation  and  not  subject  to  the  general 
insurance  lawa  of  this  state  regulating  life  Insur- 
ance. It  was  further  held  that  the  first  thirty-one 
sections  treated  of  life  insurance  companies  proper 
and  the  last  twenty-three  sections  treated  of  hsbpsb 
ment  companies,  and  the  application  of  the  statute 
waa  also  distinguished  by  the  term  **agent,"  aa 
mutiuil  associations  generally  act  through  lodgea 
or  councils.  It  was  further  held  that  a  distingu  ish- 
insr  feature  was  the  term  '*policy*'  which  only  ap* 
plies  to  life  insurance  companies,  and  in  the  stat- 
ute relating  to  assessment  companies  the  term 
^'policy  or  certificates"  was  used.  But  the  court 
quoted  Comp.  Laws,  fi  4164,  providing  that  a  breach 
of  warranty  **prevented  the  policy  from  attaching 
to  the  risk."  and  applied  the  term  **  policy"  in  that 
section  to  the  certificates  in  controversy,  and  held 
that  it  was  void. 

And  under  111.  Kev.  Stat  1874.  p.  604,  and  act 
March  26, 1869,  providing  that  before  any  llfeinsur- 
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16  L.  ed.  424;  Lincoln  v.  Olaflin,74  U.  8.  7 
Wail.  182,  19  L.  ed.  106;  BuUer  v.  Wntkins. 
80  U.  8. 18  Wall.  466.  20  L.  ed.  629;  Mutual 
L.  Ins.  Co.  V.  Armstrong,  117  U.  8.  591,  29  L. 
ed.  997;  Gary  v.  Hotailing.  1  Hill,  811,  87  Am. 
Dec.  828;  AUUon  v.  Mfttihieu,  8  Johns.  285; 
McKenney  v.  DingUy,  4  Me.  172. 

The  court  also  erred  in  rejecting  the  offer  of 
tbe  compaoY  to  prove  that  Scbardt  applied  to 
the  Royal  Arcanum  on  May  4,  1891,  and  ob- 
tained a  benefit  certificate  for  $8,000  on  his 
life,  which  was  in  force  on  Decemt)er  2,  1892. 

The  evidence  was  competent  and  relevant 
becaui^e  insurance  in  such  orders  was  insur- 
ance within  the  meaning  of  the  law  and  con- 
tract, and  such  insurance  as  Schardt  was 
bound  to  disclose  in  his  answer  to  the  ques- 
tion, and  the  court  should  have  so  held. 

StaU,  Oraham,  v.  Nichols,  78  Iowa.  747; 
Supreme  Ijodge,  A,   0.    U,    W.   v.    Hutchin- 


son^ 6  Ind.  App.  404;  Presbyterian  Mut.  As- 
sur.  Fund  v.  Allen,  105  Ind.  598;  Hollapd  v. 
Taylor,  111  Ind.  121;  Bauer  ^.Sampson  Lodge  ^ 
K,  of  P,  102  Ind.  262;  Elkhart  Mat.  Aid  Iknev. 
db  Belirf  Ansa.  v.  Houghton,  98  Ind.  149;  Bu- 
preme  Lodge,  K.  of  P.  of  the  Witrld  v.  Schmidt, 
98  Ind.  374;  Holland  v.  Supreme  Council,  O. 
of  G.  F.  54  N.  J.  L.  490;  McCollum  v.  Mutual 
L,  Ins,  Co.  56  Hun,  104;  Mayer  v.  Equitable 
Reserw  Fund  Life  Asso.  42  Hun.  287;  Sher- 
man  v.  Com.  82  Ky.  102;  Com.  v.  Witherbee, 
105  Mass.  149;  Oouchery.  Northvcestern  Ttatel- 
ing  Men's  Ins.  Co.  20  Fed.  Rep.  596:  Catholie 
Knights  of  America  v.  Kuhn,  91  Tenn.  214; 
Co-operatite  Fire  Insurance  Order  v.  Lewis,  12 
Lea,  186;  Bacon,  Ben.  Soc.  §§  51,  62;  Nib- 
lack.  Mut.  Ben.  Soc.  §§  168-166/?. 

What  insurance  companies  generally  con- 
sidered material  to  the  risk  was  simply  their 
custom  and  practice  in  regard  to  such  matters. 


oompany  goes  into  operation  a  miarantced  capital  I 
of  at  least  $100,000  shall  be  required,  and  Kev.  Stat. 
1874.  p.  S91,  chap.  83.  6  81,  provjdinir  that  associa- 
tions and  societies  which  are  intended  to  benefit 
the  widows,  orphans,  heirs,  or  devisees  of  deceased 
members,  and  where  no  annual  dues  or  premiums 
are  required,  and  where  the  members  shall  receive 
no  money  as  profit  or  otherwise,  shall  not  be 
deemed  insurance  companies,  the  Commercial 
Leairue  Association  issuing  policies  to  its  members 
was  held  to  be  an  insurance  oompany  in  the  ireneral 
and  enlargred  sense,  but  was  not  a  life  insurance 
company  as  that  term  was  used  in  the  act* 
It  was  further  held  that  if  it  was  an  Insurance 
oompany  within  the  act  of  ]8<S0,  the  amendment  of 
1874  has  so  cbanired  the  law  that  tbe  company  did 
not  fall  within  the  provisions  of  the  act  of  1800. 
And  it  was  further  held  that  a  by-law  providlngr 
that  officers  shall  receive  such  compensation  as 
may  be  agreed  upon  between  them  and  the  trustees 
was  held  not  to  l>e  receivincr  money  as  profli  or 
otherwise.  It  was  said  that  compensation  for  lat)or 
could  not  be  regarded  as  profit  within  the  meaning 
of  the  law.  Commercial  Leaipie  Asso.  v.  People, 
Needles,  90  111.  166.  See  Rockhold  v.  Canton  Map 
sonic  Mut.  Benev.  Soc.  1S9  111.  440,2  L.  R.  A.  420. 

And  where  it  was  claimed  that  an  association  was 
a  life  insurance  oompany  within  the  meaning  of 
Iowa  Code,  chap.  6,  title  9,  0  UOl,  providinir  that 
every  company  formed  for  the  purpose  of  Insur- 
ing the  lives  of  individuals  shall  before  issuing 
any  policy  comply  with  tbe  condltionsof  this  chap- 
ter, it  was  held  that  this  section  applied  to  stock 
and  mutual  companies,  and  that  under  1 1100  pro- 
viding that  notbinflr  in  this  chapter  shall  prevent 
any  number  of  persons  from  maklner  mutual 
pledflres  to  each  other  for  their  own  insurance,  but 
such  association  of  persons  shall  in  no  case  insure 
any  life  except  that  of  its  own  members,  nor 
shall  the  provisions  of  this  chapter  be  applicable  to 
such  associations  or  companies;  the  Iowa  Mutual 
Aid  Association,  affording  financial  aid  and  bene- 
fits to  the  families  and  beneficiaries  of  deceased 
members,  and  assistance  to  the  members  personally 
in  case  of  disability,  was  not  either  a  Joint-stock 
company  or  mutual  company  and  not  controlled  by 
i  1168  requirinfr  a  certain  number  of  applications  to 
be  filed  biefore  they  could  do  business.  State,  Audi- 
tor, V.  Iowa  Mut.  Aid  Asso.  59  Iowa,  125. 

So,  under  Mass.  Stat.  1887,  chap.  204,  authorlzinflr 
the  formation  of  associations  for  the  purpose  of 
renderlnfiT  assistance  to  tbe  widows,  orphans,  and 
dependentsof  deceased  members,  by  means  of  the 
payment  by  each  member  of  a  fixed  sum  to  be  held 
by  such  association  until  the  death  of  a  member 
occurs,  and  then  to  be  forthwith  paid  to  the  person 
or  persons  entitled  thereto,  and  declaring'  that  the 
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provisions  of  tbe  general  laws  relating  to  life  in- 
surance companies  shall  not  be  held  to  be  applica- 
ble to  such  beneficiary  corporations,  a  contract  by 
The  New  England  Mutual  Aid  Society  with  a  mem- 
ber was  held  not  to  be  assignable  durlnr  his  life  to 
a  person  not  within  either  of  those  classes,  for  if  so 
these  associations  would  stand  substantially  on  the 
same  footing  as  life  insurance  companies.  Briffgrs 
V.  Earl,  139  Mass.  478. 

And  the  Mutual  Reserve  Fund  Life  Association 
was  not  controlled  by  N.  Y.  Laws  1877,  chap.  321, 
providinfr  that  no  life  insurance  company  can  for- 
feit a  policy  for  nonpayment  of  dues  without  har- 
injr  given  the  notice  required,  as  by  Laws  1883,  chap. 
175, 15.  co-operative  or  assessment  plan  companies 
are  subject  only  to  the  provisions  of  tbe  latter  act. 
Ronald  v.  Mutual  Reserve  Fund  Life  Asso.  132  N. 
Y.  878,  Afflrminff  82  N.  Y.  S.  R.  981. 

So,  under  Pa.  act  May  11,  1881,  Pub.  Laws,  20. 
provldlnfiT  that  policies  issued  by  life  and.  fire  in- 
surance companies  shall  have  attached  copies  of 
the  by-laws  and  the  same  shall  not  be  received  in 
evidence  unless  so  attached,  a  certificate  in  the  Su- 
preme Lodge  Shield  of  Honor  was  held  not  to  be  an 
insurance  policy  within  the  meaning  of  this  act. 
This  was  held  on  account  of  tbe  distinction  made 
in  Pa.  act  May  1, 1876,  Pub.  Laws,  67,  providing:  for 
the  incorporation  and  regulation  of  insurance  com- 
panies, and  act  June  5, 1883,  Pub.  Laws,  80,  providing: 
for  the  formation  of  corporations  to  assure  lives 
on  the  assessment  plan,  which  makes  a  distinction 
between  insurance  companies  and  beneficial  ssso- 
clationa.  In  this  case  the  object  of  the  association 
was  to  unite  fraternally  white  male  persons,  be- 
tween the  affcs  of  twenty-one  and  fifty  years,  who 
were  sound  physically  and  mentally  and  of  good 
moral  character,  socially  acceptable  and  believers 
in  a  Supreme  Being,  to  give  mutual  and  material 
aid  to  its  members,  and  provide  in  the  treasury  a 
fund  for  the  relief  of  sick  and  destitute  members, 
and  to  provide  by  assessment  a  sum  not  less  than 
$1,000  on  proof  of  death  of  a  member.  There  w;ere 
uo  profits,  no  capital  stock,  and  it  was  a  secret  so- 
ciety in  which  three  black  bails  were  sufficient  to 
reject  a  member.  Donlevy  v.  Supreme  Lodge,  S.  of 
H.  1  Pa.  Dist.  R.  218. 

And  where  the  charter  of  the  Grand  Grove  of  tbe 
United  Ancient  Order  of  Druids  of  the  state  of  Mis- 
souri provided  that  it  was  for  tbe  purpose  of  render- 
ing aid  and  comfort  to  the  members  and  families  of 
members  thereof,  in  case  of  accident,  sickness,  or 
death,  and  the  property  was  to  be  used  only  for  the 
purpose  of  creating  a  fund  for  aiding  the  sick 
and  distressed  and  burying  tbe  dead,  and  for  aiding 
the  families  of  deceased,  sick,  or  needy  members  of 
the  order,  and  the  last  clause  of  9  1  of  the  charter 
provided  that  the  powers  hereby  granted  shall  not 
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Mr.  Lamliert  had  learned  what  this  custom  and 
practice  were  by  a  long  experience  in  the  busi- 
ness, and  the  testimony  offered  was  therefore 
competent. 

Mav,  Ins.  3d  ed.  ?§  6?^0-582:  Luce  v.  Dor- 
thuUr  Mut.  F.  In$.  Co,  105  Mass.  298,  7  Am. 
Rep.  522. 

On  petition  for  rehearing. 

At  common  law  whenever  a  party  while  in 
negotiation  with  another  in  respect  to  a  busi- 
ness engflgement  in  reply  to  a  specific  inquiry 
about  a  matter  connected  with  the  business 
states  as  true  that  which  he  either  knows  to  be 
QDlrue,  or  which,  from  his  peculiar  relation  to 
the  fact,  he  is  bound  to  know  to  be  so,  then, 
BO  far  as  knowledi^e  of  its  falsity  is  a  necessary 
element  in  the  makeup  of  an  actionable  deceit 
or  in  the  defense  of  a  suit  broufrht  to  enforce 
the  contract,  the  scienter  is  established  by  proof 
of  knowledge,  or  by  showing  the  fact  from 
which  the  knowledge  is  inferred. 


2  Pom.  Eq.  Jur.  2d  ed.  1242;  Cooper  y, 
Sehlesinger,  111  U.  S.  148. 28  L.  ed.  882;  Bipe- 
low.  Fr.  ed.  1877,  57;  2  Pom.  Eq  .lur.  2d  ed. 
1223.  1244,  and  note  1245;  Arkm-ir/U  v.  Aew- 
bold,  L.  R.  17  Oh.  Div.  ;i20;  Uerulerson  v.  Aa- 
con,  L.  R.  5  Eq.  249:  Burrowee  v.  Lock,  10  Ves. 
Jr.  470;  Slim  ▼.  Orovcher,  1  DcG.  P.  &  J.  518; 
BuUie  V.  Nohle,  80  Iowa.  61S;  Stone  v.  Crent 
Western  Oil  Co.  41  III.  85:  Bine  v.  Campion, 
L.  R.  7  Ch.  Div.  844:  Tou*ne  v.  Fitdihurg  Mut, 
F.  Ins  Co,  7  Alk»n,  51;  B^/ers  v.  Farniertt*  Ins. 
Co.  85  Ohio  St.  606.  85  Am.  Rep.  628;  Studwell 
T.  Mutual  Ben.  Ujfe  Asso.  29  Jones  &  S.  287. 
Applicant's  atteotion  as  a  business  man 
about  to  enter  into  an  important  contract  was 
specifically  called  to  a  fact  which  existed  as 
the  result  of  his  own  conscious,  active,  direct 
efforts,  and  to  the  inquiry  made  respectine  it 
he  made  an  untrue  answer.  The  common  law 
in  such  a  case  conclusively  presumes  that  he 
knew  his  answer  was  false  at  the  time  he  made 


be  used  for  banking  or  insuranoe  purposes,  it  was 
held  that  it  was  not  the  intent  of  that  provision  to 
prohibit  the  payment  of  money  by  the  oorporation 
to  tbe  surviving  representatives  of  deceased  mem- 
bers; and  further,  that  **the  oorporation  is  not  to 
carry  on  an  Insuranoe  business,  in  tbe  usual  ac- 
ceptance of  the  term  in  the  commercial  world.** 
Barbaro  v.  Occidental  Grove  No.  16,  4  Mo.  App.429. 

An  association  was  held  not  to  be  ka  insurance 
company  under  the  Illinois  statute  providlnir  that 
associations  to  benefit  widows,  etc.,  where  no  an- 
nual dues  are  required  and  no  profit  is  to  be  had 
by  members,  shall  not  be  deemed  insurance  com- 
panies. Northwestern  Masonic  Aid  Asso.  v.  Jones, 
154  Pa.  99. 

So  wbere  the  association  was  incorporated  under 
Ohio  laws  providiog  for  beneficiary  societies.  Ma- 
sonic Mutual  Asso.  V.  Jonos,  154  Pa.  107. 

And  the  insuranoe  law  did  not  apply  to  tbe  An- 
cient Order  of  United  Workmen  under  Kan.  Gomp. 
Laws  iSSfi,  providing  that  the  laws  of  1871,  chap.  OS, 
1 76,  shall  not  apply  to  companies  oriranized  on  the 
co-operative  plan.  Tltsworth  v.  Titsworth,  40  Kan. 
571. 

And  a  certificate  was  held  to  differ  from  an  in- 
Bunuice  contract  under  Iowa  stat.  I  7,  providing 
that  no  corporation  or  association  shall  issue  any 
certificate,  unless  the  beneficiary  be,  etc.  Order  of 
Railway  Conduotors  of  America  v.  Koster,  56  Mo. 
App.  IS6. 

And  tbe  Masonic  Benevolent  Association  was  not 
controlled  by  the  ordinary  insurance  law  where  the 
siatute  declared  such  associations  not  to  be  insur- 
ance companies.  Masonic  Benev.  Asso.  v.  Bunch, 
i09  Mo.  560. 

And  the  law  of  insuranoe  companies  did  not 
apply  to  beneficiary  societies  under  Ind.  act  March 
2,  lb79.  Masonlo  Mut.  Ben.  Boo.  v.  BurkharC,  110 
Ind.  189. 

And  a  benevolent  association  was  exempt  under 
Wis.  Laws  1879,  chap.  204,  I  1,  exempt! ntf  secret, 
beneficial,  charitable,  or  benevolent  orders,  and  de- 
flnioif  them  not  to  be  insurance  companies.  State  v. 
Whit  more,  75  Wis.  332. 

And  the  Mutual  Protective  Association  was  ex- 
empt under  Ohio  act  April,  1872,  60  Ohio  Laws,  83. 
act  of  February  3,  1875,  72  Ohio  Laws,  23,  6  3,  ex- 
emptinir  associations  for  mutual  protection  and 
relief  of  its  memt)ers  from  the  operation  of  insur- 
ance laws.  State,  Atty.  Oen.,  v.  Mutual  Protection 
Asso.  26  Ohio  St.  19. 

And  the  Order  of  Iron  Hall  was  exempt  from 
operation  of  insuranoe  laws  under  Conn.  Gen.  Stat. 
1 2903,  excepting  secret  or  fraternal  societies.  Fa w- 
cett  V.  Supreme  Sitting,  O.  of  I.  H.  64  Conn.  170,  24 
L.  R.  A.  816. 
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VI.  Where  the  quention  U  not  disewaed. 

In  McClure  v.  Johnson,  56  Iowa,  620,  where  the 
question  was  as  to  the  right  of  the  Insured  to  dis- 
pose of  the  Insurance  by  will  upon  a  certlflcato 
issued  by  the  Free  Masons,  it  was  said  "the  contract 
was  one  of  insurance." 

In  Expressmen's  Aid  Soc.  v.  Lewis,  0  Mo.  App. 
412,  a  certificate  in  a  benefit  association  was  treated 
as  and  called  insurance  without  discussing  that 
question. 

In  State  v.  Central  St.  Louis  Masonic  Hall  Asso. 
14  Mo.  App.  597,  it  was  held  that  in  the  absence  of 
allegation  or  proof  it  would  not  be  assumed  that  a 
Masonic  insiitution  was  a  charity. 

In  Mutual  Acci.  &  Life  Asso.  v.  Kayser,  14  W.  N. 
C.  86,  a  company  charging  an  admission  fee  and 
annual  dues  with  weekly  and  death  assessments 
was  called  and  treated  as  a  mutual  insuranoe  com- 
pany incorporated  under  Pa.  act  April  29, 1874. 

In  Fisk  V.  Equitable  Aid  Union.  20  W.  N.  C.  290,  a 
benefit  certificate  payable  by  assessment  on  mem- 
bers was  treated  as  Insuranoe  without  discussion. 

In  Illinois  Masons*  Benev.  Soc.  v.  Winthrop,  68 
111.  537,  which  was  an  action  upon  a  certificate  of 
membership  in  the  Illinois  Masons'  Benevolent 
Society,  and  the  certificate  was  In  the  nature  of  a 
policy  of  insuranoe  on  the  life  of  P.,  issued  in  his 
lifetime,  and  the  covenant  was  a  promise  to  pay 
his  widow  after  proof  of  death  certain  amounts  for 
each  member  as  regulated  by  their  class,  the  court 
said:  '*The  organization  is  a  kind  of  mutual  benefit 
association,  managed  by  a  directory,  and  th««  ex- 
penses and  losses  of  the  society  are  paid  by  assess- 
ments made  upon  the  members  for  such  purposes." 

In  Lawler  v.  Murphy,  58  Conn.  204,  8  L.  K.  A.  118. 
which  was  a  suit  against  the  president,  secretary, 
and  treasurer  on  an  implied  agreement  to  make  the 
necessary  assessment,  the  complaint  alleged  that 
they  were  jointly  engaged  In  carrying  on  a  life 
insurance  business  under  the  name  of  '^Connecticut 
State  Insuranoe  Fund."  The  certificate  was  en- 
titled "Connecticut  State  Insurance  Fund  of  An- 
cient Order  of  Hibernians  of  the  State  of  Connecti- 
cut,'* and  provided  that  in  consideration  of  $1 
initiation  fee  and  assessments  levied  from  time  to 
time,  and  the  agreement  to  L.  to  accept  the  follow- 
ing conditions  and  rules  as  a  part  of  the  contract 
between  the  Ancient  Order  of  Hibernians  Insur- 
ance Fund,  it  constituted  L.  a  benefit  member  and 
agreed  to  pay  his  wife  If  living.  If  not  his  heirs,  a 
sum  received  from  assessments  not  exceeding 
$1,000,  and  the  conditions  were  that  the  statements 
in  the  application  were  part  of  the  contract,  and 
that  the  members  should  be  in  good  standing  in  the 
order.  The  court  does  not  discuss  the  question  or 
treat  it  as  an  Insuranoe  company. 
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it.  He  would  not  be  permitted  at  common 
law  to  plead  forgetfulness  or  inadverteDce 
about  an  act  of  which  he  was  the  author.  If 
living;  be  would  not  be  permitted  to  testify  on 
his  own  behalf  that  he  believed  the  statement 
to  be  true  at  the  time  he  made  it 

Burrawei  ▼.  Lock,  10  Yes.  Jr.  Perkin's  ed. 
470,  at  475;  Bim  ▼.  Croueher,  1  DeG.  F.  &  J. 
618;  BuUis  ▼.  IfobU,  86  Iowa,  616;  Baley  ▼. 
WilliamB,  78  Mo.  810;  Hentierson  t.  Lacon,  L. 
R.  5  £q.  249;  Hine  v.  Campion,  L.  R.  7  Ch. 
Div.  841;  TowM  v.  Fiiehburg  Mut  F.  Itu. 
Co.  7  Allen,  51;  StudweU  r.  Mutual  Ben,  UU 
Asio.  29  Jones  A  S.  287;  2  Pom.  Eq.  Jur.  2d 
ed.  1246,  and  note;  Bigelow,  Fr.  ed.  1877,  57, 
68.  489;  Seranton  Oas  dt  Water  Co.  ▼.  Laeka- 
itanna  Iron  <t  C.  Co.  167  Pa.  186;  Letoey  ▼.  ff. 
C.  Fficke  Coke  Co.  166  Pa.  586, 26  L.  R.  A.  283. 

The  statute  exacts  of  the  applicant  for 
life  insurance  in  his  replies  to  questions  put  to 
him  in  the  application  the  same  measure  of 
good  faith  as  is  required  at  common  law  of  all 
persons  who  induce  action  on  the  part  of 
others  by  undertaking  to  make  tepreseniations 
iK  to  past  or  existing  facts. 


Words  in  a  statute  which  have  acquired  a 
particular  legal  meaning  when  applied  to  the 
subject-matter  as  to  which  the^  have  acquired 
such  meaning  are  to  be  taken  m  their  technical 
seose. 

Eillhouse  Y.  Chester,  3  Day.  211,  8  Am.  Dec. 
265:  JdcGool  y.  Smith,  66  U.  S.  1  Black,  45U. 
17  L.  ed.  216;  Rice  r.  Minnewta  4k  J^.  W.  A*. 
Co.  66  U.  8.  1  Black,  859,  17  L.  ed.  147;  Bvrk- 
nerY,  Real  Estate  Bank,  5  Ark.  541.  41  Am. 
Dec.  105;  Rices  ▼.  Gut/trie,  1  Jones.  L.  »S; 
JStaU  Y.  Bugle,  21  N.  J.  L.  847;  Rex  v.  Iliek- 
mtm,  1  Moody,  C.  C.  84;  Com,  y,  S/iaver,  3 
WatU  &  S.  388;  Figg  y.  Snook,  9  Ind.  202. 

In  a  busioess  transaction  the  presumptioa 
against  a  man  mnking  a  fraudulent  oiisstai«f- 
ment  censes— at  least  when  they  relate  ti)  Lis 
own  past  acts  and  conduct — at  the  moment  ic 
is  shown  that  he  has  made  the  misstutement, 
and  the  piesumption  of  fraud  then  arises  which 
the  law  for  sound  reasons  does  not  permit  the 
guilty  party  to  gainsay. 

Brocket  v.  Ohio  eft  /*.  R.  Co.  14  Pa.  241,  53 
Am.  Dec.  584;  Lehigh  County  y.  J^chock,  113 
Pa.  878;  Breioer  v.  lilovgher,  39  U.  8.  14  Pel. 


VI T.  Some  dejinitiiyM. 

In  Bolton  v.  Bolton,  78  Me.  209,  it  was  said  nhe 
text-books,  as  well  as  the  opinions  of  various  courts, 
contain  definitions  of  the  contract  of  insurance  as 
It  applied  to  its  various  subjects;  and  althouKh 
differently  expressed  tbey  all  concur  as  to  its  8ul>- 
stantive  elements,  that  all  that  is  essential  to  such 
a  contract  is  the  payment  of  a  consideration  by 
one  party,  and  the  promise  of  the  other  to  pay  an 
airreed  amount  upon  the  happening  of  the  con- 
tinerency  specified  in  the  contract,  it  beinar  under- 
stood that  the  former  party  had  an  insurable  inter- 
est in  the  subject-matter  insured.'* 

It  was  held  that  the  essential  difference  between 
a  certificate  of  membership  in  a  beneficial  asso- 
ciation and  an  ordinary  life  insurance  policy,  is 
that  in  the  latter  the  rigrhts  of  the  beneficiaries  are 
fixed  by  the  terms  of  the  policy,  while  in  the 
former  tbey  depend  upon  the  certificate  and 
the  rights  of  the  members  under  the  constitution 
and  by-laws  of  the  association.  Masonic  Mut.  Ben. 
Soc.  V.  Burkhart,  110  Ind.  180;  Grossman  v.  Su- 
preme Lodge,  K.  &  L.  of  H.,  13  N.  Y.  a  R.  SOS; 
Numrich  v.  Supreme  Lodge,  K.  ft  L.  of  H.,  24  N.  Y. 
8.R.287. 

In  Hockhold  v.  Canton  Masonic  Mut.  Benev.  Soo. 
120  111.  440,  it  was  said  that  a  certificate  promising 
to  pay  a  meml)er  of  the  order  on  reaching  a  cer- 
tain age  a  certain  sum  while  living  was  one  of  in- 
surance if  considered  apart  from  all  arbitrary 
statutory  classification  or  definitions.  It  Is  an  un- 
dertaking by  a  society.  In  view  of  the  ascertained 
age  and  condition  of  health  of  one  of  its  members, 
in  consideration  of  the  present  payment  of  a  sum 
of  money  and  of  the  undertaking  to  pay  other 
contingent  sums  in  the  future  by  him,  to  pay  a 
sum  to  him,  or  to  his  widow  or  heirs,  .  .  .  con- 
tingent as  to  time,  upon  the  duration  of  bis  life; 
and  it  has  been  held  that  the  undertaking  is  not 
the  less  a  contract  of  insurance  because  the  amount 
to  be  paid  by  the  corporation  is  not  a  gross  sum, 
but  a  sum  graduated  by  the  numt)er  of  members 
holding  similar  contracts;  nor  because  a  portion  of 
the  premium  is  to  be  paid  upon  the  uncertain 
periods  of  the  deaths  of  such  members;  nor 
because,  in  case  of  nonpayment  of  assessments  by 
members,  the  contract  provides  no  means  of  en- 
forcing payment  thereof.'* 

A  certificate  in  the  Supreme  Ck>uncil  American 
Legion  of  Honor  was  held  to  be  a  contract  of  life 
insurance*  **which  is  an  agreement,  in  considera- 
tion of  a  specified  sum  in  the  aggregate  or  at  stated 
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intervals  of  time  during  the  contract,  to  make  « 
payment  in  money  upon  the  destruction  or  Injury 
of  something  in  which  the  assured  has  an  interest. 
Property  is.the  subject-matter  of  fire  and  marine 
insurance.  Life,  health,  and  soundness  of  the  per- 
son constitute  usually  the  subject-matter  of  life 
and  accident  insurance.'*  Supreme  Council,  A.  L^ 
of  H.  V.  Larroour,  61  Tex.  71. 

In  State,  Atty.  Oen.,  v.  Merchants'  Bxch.  Mut. 
Benev.  Soc.  72  Mo.  146,  it  was  said  that  all  insur- 
ance was  originally  based  on  the  idea  of  benevo- 
lence, and,  'Mf,  then,  defendants  are  exercising 
charity. and  l>enevolence  by  means  of  contracta 
for  the  payment  of  money  upon  the  death  of  a 
member,  they  are  doing  an  insurance  business. 
It  matters  not  bow  those  contracts  are  evidenced, 
what  name  is  given  to  them,  whether  evidenced  by 
a  certi  finite  of  memt>er8bip,  or  the  provisions  of 
the  articles  of  association,  by  by-laws,  or  by  rules 
adopted  by  the  society,  courts  will  .  .  .  look 
at  the  substance  of  the  thing  itself." 

In  Block  V.  Valley  Mut.  Ins.  Co.  SB  Ark.  201,  it 
was  said  **the  distinguishing  feature  [between  in- 
surance companies  and  benefit  companies]  ia  that 
they  contemplate  gain,  while  these  oontemplate 
l>enevolence  only.  Within  the  scope  of  their  be- 
nevolence is  Included,  with  many  fraternal  objects, 
the  providing  of  a  fund  to  be  paid  upon  the  death 
of  members,  in  which  this  is  regarded  as  but  an  in- 
cident of  the  main  object.'* 

In  Rensenhouse  v.  Secley,  72  Mich.  608,  It  was  said 
that  mutual  benefit  and  co-operative  associations 
are,  strictly  speaking.  Insurance  organizationa, 
whenever  in  consideration  of  periodical  contribu- 
tions they  engage  to  pay  the  member  or  his  desig- 
nated beneficiary  a  benefit  upon  the  happening  of 
a  specified  contingency,  although  tbey  may  also 
partake  of  the  nature  of  fraternal  societies,  yet 
whether  the  benefit  be  paid  for  sickness  or  to  ac- 
cumulate a  fund  out  of  which  payments  are  to  be 
made  to  the  beneficiaries  of  deceased  membera,  the 
contract  falls  within  the  definition  of  an  Insurance 
contract,  but  they  are  excepted  by  statute  from 
the  provisions  of  the  act  applying  to  other  insur- 
ance companies. 

In  Farmer  v.  State,  60  Tex.  561,  it  was  held  that  a 
contract  of  the  Masonic  Mutual  Benefit  Associa- 
tion had  all  the  features  of  a  life  insurance  policy. 
"It  Is  a  contract  by  which  one  party  for  a  consid- 
eration promises  to  make  a  certain  payment  of 
money  upon  the  death  of  the  other;  and  it  is  well 
settled  that   whatever  may  be  the  terms  of  pay- 
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198,  10  L.  ed.  417;  Seranton  0<u  d  Water  Co. 
y.  Lackawanna  Iron  d  0.  Co.  167  Pa.  187; 
Lewey  ▼.  B.  0.  Frieke  Coke  Co.  166  Pa.  586, 28 
L.  R.  A.  288;  Schttaribach  ▼.  Ohio  Valley  Pro- 
teetive  Union,  25  W.  Ya.  622,  62  Am.  Rep. 
227. 

Mesurn.  M.  T.  Brjran,  E.  H.  East,  and 
Vertrees  ft  Vertre^s  for  defendanU  in 
error. 


:,  Circuit  Judge,  delivered  the  opinion 
of  the  court: 

There  can  he  no  doubt  that  this  policy  is  to 
be  construed  according  to  the  law  of  Pennsyl- 
▼ania.  It  is  expressly  provided  in  the  applica- 
tion which  is  made  part  of  the  policy,  that 
"the  place  of  contract  shall  be  the  city  of 
Philadelphia,  stale  of  Pennsylvsnia."  In  Way- 
man  V.  SovthinL  28  U.  8.  10  Wheat.  1-48,  6 
L.  ed.  258-264,  Chief  Justice  Marshall  stated  it 
to  be  a  principle  of  universal  law  that  *'in 
every  forum  a  contract  is  governed  by  the  law 
with  a  view  to  which  it  is  made."  See  Prite/i' 
crd  V.  Norton,  106  U.  S.  124,  186,  27  L.  ed. 
104,  108,  ami  cases  there  cited.    In  this  case 


no  necessity  exists  for  presumption  from  the 
circumstances,  because  the  intention  of  the  par- 
ties \a  express. 

An  act  of  the  legislature  of  Pennsylvania 
passed  June  28, 1885,  provides  that  ''whenever 
the  application  for  a  policy  of  life  insurance 
eontains  a  clause  of  warranty  of  the  truth  of 
the  answers  therein  contained,  no  misrepre- 
sentation or  untrue  statement  in  such  applica- 
tion, made  in  good  faith  by  the  applicant,  shall 
effect  a  forfeiture  or  be  a  ground  of  defense  in 
any  suit  brought  upon  any  policy  of  insurance 
issued  upon  the  faith  of  such  application  unless 
such  misrepresentation  or  untrue  statement 
relate  to  some  matter  material  to  the  risk." 
Laws  1885,  p.  184,  No.  101. 

At  common  law  it  is  held  that  the  warranty 
of  the  truth  of  the  answer  to  a  specific  inquiry 
in  the  application  implies  the  agreement  that 
the  subject-matter  of  the  question  and  answer 
is  to  be  regarded  as  msterial,  and  that  an 
untrue  answer  thus  warranted  avoids  the  policy, 
whether  the  answer  be  made  in  good  faith  or 
not.  Andereon  v.  FiUgerald,  4  H.  L.  Cas.  484. 
It  is  contended  by  counsel  for  the  insurance 


ment  of  the  consideration  by  the  assured,  or  the 
mode  of  estltniiting  or  securinfr  payment  of  the 
insuranoe  money,  it  to  still  a  contract  of  insurance, 
no  matter  by  what  name  It  may  be  called." 

And  in  an  action  to  determine  whether  a  bene- 
ficial association  was  dotnjr  an  insurance  business 
in  this  srate.  it  was  said  the  law  recoirnizes  the  ez- 
totence  of  beneficial  societies  as  dlstlntrulshedfrom 
Insurance  companies.  The  nreneral  purpose  of  in- 
»urenoe  companies  is  to  affurd  indemnity  affainst 
loss,  and  Is  not  founded  In  any  philanthropic, 
benevolent,  or  charitable  principle,  and  indemnity 
avalnst  loss  to  a  dominant  feature  of  the  contract 
of  insurance:  but  in  beneficial  associations  tbe  un- 
derlying purpose  to  not  to  indemnify  or  to  secure 
ai^insc  loss;  Its  deslflrn  is  to  aocumulatp  a  fund 
from  tbe  contributions  of  its  meml>ers  **  'for  bene- 
ficial or  protective  purposes,'  to  be  used  in  their 
own  aid  or  relief,  in  the  misfortunes  of  sickness. 
Injury  or  death.  The  benefits,  although  secured 
by  contract,  and  for  that  n^ason  to  a  limited  extent 
assimilated  to  the  proceeds  of  Insurance,  are  not 
so  considered.  Such  societies  are  rather  of  a  phll- 
antbropic  or  benevolent  character;  their  t)eneflclal 
features  may  be  of  a  narrow  or  restricted  char- 
acter; tbe  motlvesof  themembera  may  be  to  some 
extent  selfish,  but  the  principle  upon  which  tbey 
rust  to  founded  in  the  considerations  mentioned." 
It  was  said  that  they  have  no  capital  stock,  tbey 
yield  no  profit  and  their  contracts  exclude  the  Idea 
of  Insurance  or  of  indemnity  or  of  security  airainst 
loss.    Com.  V.  Equitable  Beneficial  Asso.  137  Pa. 

412. 

VIII.  Sum  man/. 

The  following  named  associations  were  treated 
as  insurance  oom panics,  or  their  certificates  con- 
trolled by  the  insurance  laws: 

American  Legion  of  Honor.  Splawn  ▼.  Chew,  60 
Tex.  532. 

Ancient  Order  of  United  Workmen.  Chartrand 
V.  Brace,  16  Colo.  19,  12  L.  K.  A.  S09;  State, 
Graham,  v.  Nichols,  78  Iowa,  747;  State,  Graham,  v. 
Miller,  66  Iowa,  28;'Danlher  v.  Grand  Lodge,  A.  O. 
C.W.  10  Utah,  110. 

Bankers'  Life  Association.  Brown  v.  Balfour,  46 
Minn.  68.  12  L.  R.  A.  878. 

The  Bankera'  A  Merchants'  Mutual  Benefit  Asso- 
ctotion.  State  v.  Bankera'  ft  M.  Mut.  Ben.  Asso.  il3 
Kao.  499. 

Buffalo  Ute  and  Reserve  Association.  McColIum 
r.  Mutual  Life  Ins.  Co.  56  Hun,  103. 
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Citizens'  Benefit  Association  of  St.  Louis.  State, 
Beach,  ▼.  Citizens'  Ben.  Asso.  6  Mo.  App.  163. 

Citizens'  Mutual  Relief  Society  of  Portland. 
Swett  V.  Citizens'  Mut.  Relief  Soc.  78  Me.  641. 

Connecticut  Mutual  Benefit  Company.  Com.  v. 
Wetherbee,  106  Mass.  149. 

Covenant  Mutual  Benefit  Association.  State, 
Covenant  Mut.  Ben.  Asso.,  v.  Root,  88  Wis.  667, 19 
L.  U.  A.  271;  Covenant  Mut  Ben.  Asso.  v.  Baldwin, 
49  III.  App.  206. 

Endowment  ft  Benevolent  Association  of  Kan- 
sas. Endowment  ft  Benev.  Asso.  v.  State,  85  Kan. 
253. 

Equitable  Aid  Union.  Ftok  v.  Equitable  AkI 
Union.  20  W.  N.  C.  290. 

Expressmen's  Aid  Society.  Expressmen's  Aid 
Soc.  V.  Lewis,  9  Mo.  App.  412. 

Farmera  ft  Mechanics'  Mutual  Benevolent  Asso- 
ciation. State,  Atty.  Gen.,  v.  Far  men'  ft  M.  Mut. 
Ben.  Ai^so.  18  Neb.  276. 

Fidel! ty  Mutual  Aid  Association.  State  v.  Mooro, 
88  Ohio  St.  7. 

Franklin  Deneflcial  Association.  Franklin  Bene- 
ficial Asso.  V.  Com.  10  Pa.  857. 

Fraternal  Alliance.  Rensenhouse  v.  Seeley,  72 
Mich. 606. 

Golden  Rule.  Golden  Rule  v.  People,  Swigeit, 
118  111.  493. 

Grand  Lodge  of  the  United  Order  of  Druids. 
Schunck  v.  Gegenseltlger  Witt  wen  und  Walsen 
Fond.  44  Wis.  369. 

Granite  Mutual  Aid  Association.  Granite  State 
Mut.  Aid  Asso.  V.  Porter,  58  Vt.  581. 

Independent  Order  of  B'nal  B'rith.  Goodman  v. 
Jedidjah  Lodge  No.  7, 1.  O.  of  B.  B.  67  Md.  117. 

International  Fraternal  Alliance.  Order  of  In- 
ternational Fraternal  Alliance  v.  State,  77  Md.  547. 

Kentucky  Mutual  Security  Fund  Company. 
Kentucky  Mut.  Secur.  Fund  Co.  v.  Logan,  90  Ky. 
8(54. 

Keystone  Benefit  Association.  Com.  v.  Keystone 
Ben.  Asso.  171  Pa.  465. 

Masonic  Aid  Association  of  Dakota.  Masonic 
Aid  Asso.  V.  Taylor,  2  S.  D.  324. 

Masons  Benevolent  Association.  Ulinoto  Masons' 
Benev.  Soc.  v.  Wlnthrop,  85  111.  537. 

Masonic  Mut.  Benevolent  Association  of  Texas. 
Farmer  v.  State,  69  Tex.  561. 

Masonic  Mutual  Benefit  Society  of  Kansas.  01m- 
steud  V.  Masonic  Mut.  Ben.  Soc.  37  Kan.  98. 

Canton  Masonic  Benevolent  Association.    Bock- 
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compaDj  that  the  same  mode  of  determioing 
the  materiality  of  representations  must,  obtain 
under  this  statute.  If  so»  then  it  is  difficult  to 
see  what  change  the  statute  was  intended 
to  effect,  because  every  matter  warranted  would 
be  material,  and  the  eood  faitb  in  the  state^ 
ment  would  remain  of  as  little  importance  as 
it  did  without  the  statute.  This  is  one  of  a 
class  of  statutes  passed  in  many  states  to  relieve 
against  the  hardships  arising  from  the  strict 
enforcement  at  common  law  of  warranties  in 
insurance  policies  concerning  matters  having  no 
real  or  proximate  relation  to  the  risk  assumed 
by  the  insurer.  By  the  aid  of  sucb  warranties, 
and  the  innocent  mistakes  of  the  insured,  it 
often  happened  that  the  insurer  was  able  to 
escape  liability  on  a  ground  having  no  real 
merit,  and  of  the  purest  technicality.  That 
such  statutes  are  remedial  in  their  nature,  and 
quite  within  the  police  power  of  the  legisla- 
ture, is  no  longer  a  debatable  question.  WJiiU 
▼.  Connecticut  Mut,  L.  Ins.  Co,  4  Dill.  177; 
Equitable  L,  Asstir.  Soe.  v.  Pettua,  140  U.  8. 
226.  35  L.  ed.  497;  Wall  v.  Equitable  L.  Aasur, 
Soc,  32  Fed.  Rep.  278;  Eagle  Inf,  Co,  v.  Ohio, 
Kinder,  53  U.  8.  446,  38  L.  ed.  778;  Reillp  y. 
Franklin  Ins,  Co.  48  Wis.  449,  28  Am.  Rep. 
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As  the  statute  was  passed  to  prevent  defeat  of 
the  policy  by  mere  sirin»j<hcy  of  stipulaiion,  a 
reasonable  interpretation  oi  it  will  not  permit 
the  mere  fact  of  warranty  in  form  to  render 
every  statement  of  fact  material  to  the  risk.  Its 
manifest  purpose  was  to  leave  open  to  ju- 
dicial investigation  in  the  ordinary  way  the 
question  whether  the  fact  concerning  which 
inquiry  was  made,  and  an  untrue  answer 
given,  was  material  to  the  risk.  If  it  is  ia 
this  manner  found  to  be  material,  then  the 
plain  implication  of  the  statute^s  that  the  usual 
penalty  for  breach  of  insurance  condition  and 
warranty  shall  follow,  and  the  policy  be 
avoided,  whether  the  answer  be  made  in  good 
faith  or  not.  If,  however,  the  quef^tion  un- 
truly answered  relates  to  something  not  found 
to  be  material  to  the  risk,  and  if  the  answer  is 
in  good  faith,  then  the  breach  of  warranty 
works  no  prejudice  to  the  insured  or  his  repre- 
sentatives. If,  though  the  question  untruly 
relates  to  something  not  directly  material  to 
the  risk,  the  untrue  answer  is  made  in  bad 
faith, — that  is  with  a  knowledge  of  its  falsity, 
and  for  the  purpose  of  misleading  the  com- 
pany into  the  contract.— the  implication  of  the 
statute  is  that  the  rule  at  common  law  shall 
prevail,  and  the  policy  shall  be  avoided.  The 
statute  has  been    construed   by  the  supreme 
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court  of  Pcdh  sylvan  fa,  and  we  think  our  con- 
clusions above  stated  are  io  accordance  with 
the  views  of  that  court.  Bermnny  v.  Fidelity 
Mut.  L.  Auo,  151  Pa.  17.  In  that  case  the 
court  sa^^s  (p.  23):  "This  act  has  effected  a 
change  in  life  insurance  contracts. — a  much- 
needed  change  so  far  as  sonoe  companies  are 
concerned.  The  questions  of  materiality  and 
jTood  faith  are  ordinarily  ques'ions  of  fact,  and 
therefore  for  the  jurv.  They  were  certainly 
so  in  this  case.  .  .  .  iThe  evident  purpose  of 
this  legislation  was  to  strike  down,  in  this  class 
of  cases,  literal  warranties  so  far  as  they  may 
be  resorted  to  for  the  disreputable  purpose  nf 
enforcing  actually  immaterial  matters.  It 
provides  a  rule  of  construction  for  the  purpose 
of  preventing  injustice;  and  it  is  aa  much  the 
duty  of  courts  to  enforce  such  rules  as  it  is  to 
administer  the  statute  of  frauds  and  perjuries." 
The  construction  of  a  state  statute  by  the 
highest  court  of  the  state  is  usually  authorita- 
tive in  courts  of  the  United  Slates.  Burgtat  v. 
Sdigman,  107  U.  8.  20,  27  L.  ed.  859.  And 
even  if  it  were  otherwise,  we  should  reach  the 
same  conclusion  in  this  case.  The  court  of 
appeals  of  Maryland  has  had  occasion  to  con- 
strue this  same  statute,  and  has  given  it  a 
like  interpretation.  Fideliy  Mut.  L,  Asso.  v, 
FicAlin,  47  Md.  172,  and  1«6. 


Having  settled  the  cons' ruction  of  the  s'ct- 
ute,  we  come  now  to  the  questions  of  evidence. 
The  circuit  court  was  right  in  holding  that 
within  the  scope  of  the  question,  **Have  you 
your  life  insured  in  this  or  any  other  com- 
pany? (If  so,  give  the  name  of  each  company 
and  the  kind  and  amount  of  the  policy)."  were 
not  included  Schardt'sceri ideates  of  insurance 
in  the  Knights  of  Pythias  and  Royal  Arcanum 
Mutual  Aid  Associations.  It  will  be  conceded 
that  these  associations,  which  are  primarily 
for  social  and  charitable  purposes,  and  for  se- 
curing efficient  mutual  aid  among  their  mem- 
bers, are  not  usually  described  as  insurance 
companies.  That  the  certificate  which  they 
issue  to  a  member,  insuring  upon  certain  con- 
ditions the  payment  of  a  sum  certain  to  the 
member's  representatives  on  his  death,  has 
much  resemblance  in  form,  purpose,  and  effect 
to  an  insurance  policy,  is  true;  and,  if  we  were 
called  upon  to  give  the  application  a  wide  and 
liberal  construction  in  favor  of  the  insurance 
company,  we  might  properly  hold  that  the 
question  embraced  in  its  scope  every  associa- 
tion or  individual  contracting  to  pay  money 
to  one's  representatives  in  the  event  of  lys 
death.  Such  a  construction  might  be  war- 
ranted by  the  probable  purpose  of  the  question 
to  enable  the  company  to  judge  bow  great  a 
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motive  his  life  insurance  would  furnish  the 
applicant  fur  self-destruction,  or  the  fraudu- 
lent simulation  of  death.  But  we  are  bere 
considering  a  contract  and  applicatioD  drawn 
with  great  nicety  by  the  insurance  company 
and  framed  with  the  sole  purpose  of  eliciting 
from  the  insured  full  informaiion  of  all  the 
circumstances  which  the  company's  long  ex- 
perience has  led  it  to  believe  to  be  vnluiible  in 
calculating  the  risk.  We  cannot  presume  the 
company  to  have  been  ignorant  of  the  fact 
that  large  numbers  of  persons  have  taken  out 
life  insurance  in  mutual  beaefit  associations 
which  are  not  ordinarily  described  as  insur- 
ance companie5i,  and  that  doubt  has  often 
arisen  whether  the  contracts  they  issue  are 
properly  or  technically  described  as  life  insur- 
ance at  all.  Continental  L.  Ins,  Co.  v.  Cham- 
berlain, 182  U.  8.  804,  88  L.  ed.  841.  Hav- 
ing in  view  the  well-established  rule  that 
Insurance  contracts  are  to  be  construed  against 
those  who  frame  them  {Uanvfacturert^  Acei, 
Indemnity  Co.  v.  Dorgan,  16  U.  S.  App.  290, 
809,  7  C.  C.  A.  581.  WFed.  Rep.  945,  22  L.  R. 
A.  620;  Accident  Im.  Co.  v.  Orandal,  120  C. 
8.  627,  583,  80  L.  ed.  740.  748),  and  that  any 
doubt  or  ambiguity  in  them  is  to  be  resolved 
in  favor  of  the  insured,  we  coDclude  that  a 
certificate  in  a  mutual  benefit  and  social  soci- 
ety was  not  within  the  description,  "policy  of 
life  insurance  in  any  other  company  "  We 
are  fortified  in  the  conclusion  by  the  fact  that 
this  contract  is  a  PennsylvaDia  contract,  and 
the  courts  of  that  state  have  uniformly  held 
that  mutual  aid  associations  and  insurance 
companies  are  so  clearly  to  be  disliaguisUed 
that  statutes  applying  to  insurance  companies 
and  their  policies  do  not  have  application  to 
mutual  aid  associations,  and  the  certificates  of 
life  insurance  which  they  issue  to  their  mem 
bers.  In  Diekinwn  v.  Ancient  Order  of  U.  W. 
159  Pa.  258,  the  defendant  association  sought 
to  avoid  its  certificate  on  the  ground  of  mis- 
representation in  the  application.  The  plain- 
tiff objected  to  the  introduction  of  the  applica- 
tion because  it  had  not  been  atiacbed  to  the 
policy  in  accordance  with  the  Pennsylvania 
statute  which  forbade  the  introduction  by  an 
insurance  company,  in  defense  of  a  suit  on  its 
contract  of  insurance,  of  an  application  not 
attached  to  the  policy  when  issued.  It  was 
held  that  the  statute  did  not  apply,  because 
the  defendant  association  was  not  an  insur- 
ance Ciimpany,  but  belonged  to  the  distinctly 
recognized  ciass  of  organizations  known  as 
"benevolent  aasociations."  See  also  North- 
western  Masonic  Aid  Asso.  v.  JoTies,  154  Pa  99; 
Com.  V.  Equitable  Beneficial  Asso.  137  Pa. 
412;  Com.  v.  National  Mut.  Aid  Asso.  94  Pa. 
481;  Liihfjow  v.  Supreme  Tent.  K.  of  M.  of  the 
World,  165  Pa.  292;  Theobald  v.  Supreme  Lodge 
K.  of  P.  59  Mo.  Aipp.  87:  Sparks  v.  Knigid 
Templars  A  M.  Life  Indemnity  Co.  61  Mo. 
App.  115.  It  is  true  that  in  other  states  it 
has  been  held  that  such  associations  are  within 
the  description  of  * 'insurance  companies,"  and 
that  the  contracts  they  make  are  properly  termed 
"policies."  as  that  term  Is  used  in  the  statutes 
of  such  states.  StaU,  Graham,  v.  Nichols,  78 
Iowa.  747:  Cooperative  Fire  Insurance  Order  y. 
Lewis  12  Lea,  186;  Presbyterian  Mut.  Assur. 
Fund  V.  Allen,  106  Ind.  594;  Com.  v.  Wether- 
bee,    105  Mass.  159;  Sherman  v.    Com.  82  Ky. 
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102.  In  this  conflict  of  authority,  wo  must 
lean  towards  the  decisions  of  the  state  courts  of 
that  stare,  according  to  the  laws  of  which  we 
must  construe  this  contract,  and.  for  the  rea- 
sons already  given,  hold  that  certificates  of 
membership  in  mutual  benefit  benevolent  as- 
sociations were  not  embraced  In  the  question 
asked  by  the  company  in  that  state. 

We  now  come  to  the  questions  of  evidence 
with  respect  to  the  $5,000  policy  in  the  New 
York  Life  Insurance  Company  which  8chardt 
omitted  in  his  answer  to  the  question  concern- 
ing other  insurances.  It  is  first  insia'ed  for  the 
plaintiff  below  that  his  answer  was  not  untrue. 
He  was  asked  if  he  had  other  policies  in  other 
companies,  and,  if  so,  to  state  the  companies 
and  amount.  It  is  urged  that  when  he  eave 
three  such  policies  the  question  was  answered 
correctly,  and  that  his  failure  to  give  the 
fourth  policy  did  not  involve  a  false  statement, 
but  only  left  the  answer  incomplete,  but  true 
in  everything  stated.  Several  cases  are  cited 
to  the  point  that  such  an  answer  is  not  a  mis- 
representation. In  Perrine  v.  Marine  db  Oen- 
eral  Travelers'  Ins.  Soc.  2  El.  &  El.  817.  the  ap- 
plicant was  asked  what  was  his  profession  and 
he  answered  that  he  was  an  "esquire  "  In 
fact,  he  was  an  ironmonger.  It  was  held  that 
there  was  no  misrepresentation  here,  but,  at  the 
most,  only  a  concealment  or  falsehood  by  im- 
plication, that  the  answer  was  true  as  far  as  it 
went  The  same  ruline  was  made  by  tbu  CT>urt 
of  appeals  of  New  York  in  Dilleber  v.  Home  L. 
Ins.  Co.  69  N.  Y.  256.  25  Am.  Rep.  182.  There 
the  applicant  was  asked  to  state  the  physicians 
he  bad  consulted  in  the  last  ten  years.  He 
answered  that  he  had  consulted  Dr.  Pnioe 
nine  years  before.  In  fact,  he  had  also  con- 
sulted another  physician.  It  was  held  that, 
the  answer  being  true  as  far  as  it  went,  tlien? 
was  no  breach  of  the  warranty;  that  the  answer 
was  full  and  true.  We  do  not  think  that  these 
cases  can  be  supported.  In  Phanir  Mut.  A. 
Ins.  Co.  V.  Raddin,  120  U.  S.  183, 30  L.  ed.  044, 
the  supreme  court  held  that,  where  the  answers 
to  questions  were  obviously  incomplete,  the  in- 
surance company,  by  failing:  to  inquire  further 
before  issuing  the  policy,  waived  any  right  to 
complain  of  such  incompleteness;'  biit  tbe 
court  clearly  indicated  its  view  that  if  such  hu 
answer  was  apparently  complete,  but  in  fact 
was  otherwise,  it  was  a  false  answer,  and  a 
breach  of  the  warranty  of  its  full  truth. 
Towns  V.  Fitchburg  Mut.  F.  Ins.  Co.  7  Allen, 
52,  53;  London  Assurance  ▼.  Mansel,  L.  R.  11 
Cb.  Div.  863;  Bliss.  Ins.  2d  ed.  189.  190;  Phil- 
lips. Ins.  §§  550.  565,  567.  The  answer  to 
such  a  question  contains  the  necessary  impli- 
cation that  there  is  no  other  insurance  than 
that,  stated,  and.  if  there  is  other  insurance.  It 
is  as  false  as  if  the  existence  of  other  insurance 
were  expressly  denied.  As  already  stated,  any 
answer  to  a  question,  thoueh  concerning  a 
matter  not  material  to  the  risk,  if  made  with 
intent  to  deceive  the  insurance  company,  would 
avoid  the  policy.  Hence,  even  assuming  that 
the  question  of  other  insurance  was  found  by 
the  jury  to  be  not  material  to  the  risk,  the 
company  still  had  a  complete  defense  if  it 
could  show  that  the  answer  had  been  made  in 
bad  faith.  Tbe  intent  of  Scbardt  in  omitting 
the  New  York  Life  policy,  therefore,  became 
a  substantial  issue,   and    evidence  relevant  to 
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show  bit  ibtent  sbould  have  been  admitted. 
Tbe  company  offered  to  prove  tbat  in  answers 
to  similar  qaestions  in  application  for  otber 
policies,  be  bad  made  answers  equally  untrue. 
Wetblnk  tbis  eyidence  was  relevant  and  com- 
petent. It  might  have  been  forcibly  argued  on 
behalf  of  tbe  defendant  tbat  Scbardt  bad  a  mo- 
tive to  suppress  ibe  amount  of  otber  insurance, 
in  fear  tbat,  if  Ibe  defendant  knew  all  bis  tben 
insurance,  it  would  prompt  inquiry  into  bis 
purpose  in  carrying  insuraoce  in  an  amount 
out  of  proportion  to  bis  regular  income  of 
$  I  «5U0.  upon  wbicb  be  was  obliged  to  support 
a  family,  and  would  lead  to  a  rejection  of  bis 
application.  And  if  tbe  defendant  could  sbow 
a  similar  suppression  of  tbe  same  fact  in  tbe 
two  applications  for  tbe  later  policies  for  $25,- 
000  eacb.  made  wiibin  three  months  thereafter, 
when  tbe  same  motive  may  be  supposed  to  have 
been  present,  it  would  properly  strengthen  tbe 
arssument  tbat  bis  suppression  of  tbe  extent  of 
bis  insurance  in  this  case  was  with  intent  to 
conceal  and  deceive.  Such  evidence  would 
have  a  tendency  to  show  tbat  bis  omis- 
sion in  tbe  three  cases  was  not  by  accident, 
but  by  design.  It  is  a  well-established  rule  of 
evidence  tbat.  where  the  issue  is  the  fraud  or 
innocence  of  one  in  doing  an  act  having  tbe 
effect  to  mislead  another,  it  is  relevant  to  show 
other  similar  acts  of  the  same  person  having 
tbe  same  effect  to  mislead,  at  or  about  the  same 
time,  or  connected  with  the  same  general  sub- 
ject matter.  Tbe  lefsal  relevancy  of  such  evi- 
ilence  is  based  on  logical  principles.  It  cer- 
tainly diminishes  the  possibility  that  on  inno- 
cent mistake  was  made  in  an  untrue  and  mis- 
leading statement,  to  show  similar  but  different 
misleading  statements  of  the  same  person 
about  tbe  same  matter,  because  it  is  less  prob- 
able tbat  one  would  make  innocent  mistakes 
of  a  false  and  misleading  character  in  repealed 
instances  than  in  one  instance.  Thus,  where 
one  was  on  trial  for  selling  skimmed  milk  for 
fresh  milk,  in  violation  of  the  statute,  it  was 
held  competent  to  show  otherinstancesof  simi 
lar  sales  on  otber  days  bf  the  accused  about 
the  same  time,  because,  if  he  sold  skimmed 
milk  in  repeated  instances,  it  was  rendered 
more  probable  that  he  knew  lis  character  in 
each  instance.  He  might  have  made  the  mis* 
take  once,  but  not  frequentlv.  BainbHdge  v. 
StaU,  80  Ohio  St.  264.  So,  in  this  court, 
where  tbe  Question  was  of  the  defendant's 
motive  and- knowledge  in  makins  sisreroents 
concerning  the  character  of  a  silver  mine,  we 
held  it  competent  to  show  an  els  borate  and 
fraudulent  scheme  to  mislead,  not  the  pi  lintiffs 
but  another,  inio  the  purchase  of  the  mine,  al- 
though the  scheme  was  concocted  and  carried 
into  attempted  execuiioTi  at  Uasl  two  years  l)e- 
fore  the  statements  and  sale  to  the  plaintiffs. 
It  was  tbe  clrcumsiances  tbat  the  acts  re 
lated  to  the  sale  of  the  same  mine,  and 
that  tbe  motive  for  its  sale  might  be  pre- 
sumed to  continue,  tbat  removed  the  ob- 
jection based  on  remoteness  in  point  of  time. 
Mud»ia  Mm,  Co,  v.  W'atrous,  22  U.  8.  App.  12, 
9  0.  C.  A.  416.  61  Fed.  Rep.  163.  Judge  Lur- 
ton.  in  delivering  the  opinion  of  tbe  court  in 
that  case,  said:  "It  is  not  in  such  a  ca5«e  essen- 
tial that  these  former  acts  of  fraud  were  not 
contemporaneous  with  tbe  trHUsaction  under 
inquiry.      If  they  were  frauds  of  like  char- 
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acter,  and  especially  if  tbey  concerned  former 
efforts  to  sell  tbe  same  pro|)erty,  the]^  are  ad- 
missible. Remoteness  in  t^oint  of  time  laay 
weaken  their  evidential  value,  but  will  not  or- 
dinarily Justify  exclusion." 

Judge  Lurton  cites  in  support  of  tbis  view 
Boi$  V.  Miner,  67  Mich.  410;  Hone  v.  Boms 
In$.  Co,  83  Conn.  21,  85  Am.  Dec.  240;  Bqf- 
ferty  v.  StaU,  91  Tenn.  655;  BotUmley  v. 
United  Statee,  1  Story,  186;  Jordan  v.  Of^ood, 
109  Mass.  461,  12  Am.  Rep.  781;  CaetU  v.  Bul- 
lard,  64  U.  S.  28  How.  174,  16  L.  ed.  424; 
Butler  V.  Watkine,  80  U.  8.  18  Wall.  457. 20  L. 
ed.  629;  Mutual  L.  In$.  Co,  v.  Armstrong,  117 
U.  B.  598.  29  L.  ed.  999;  Blake  v.  Albion  L. 
Aeaur.  8m;.  L.  R.  4  C.  P.  Div.  94. 

It  would  seem  clear  from  the  foregoing  tbat 
tbe  objection  made  by  counsel  for  the  plaintiff 
tbat  tbe  other  false  statements  of  otber  insur- 
ance were  too  remote  in  point  of  time  is  not 
tenable.  But  it  is  suggested  tbat  the  fact  that 
tbe  instances  sought  to  be  proveJ  were  subse- 
quent to  tbe  instance  in  issue  destroys  their 
relevancy,  because  tbe  fraudulent  intent  pres- 
ent in  tiiem  might  have  been  formed  after  an 
innocent  mistake.  Tbis  possibility,  of  course, 
affects  tbe  probative  force  of  these  subsequent 
instances  to  sbow  fraud,  but  we  do  not  think 
it  makes  Ibem  inadmissible.  In  Wood  v.  United 
States,  41  U.  8.  16  Pet.  842,  10  L.  ed.  987.  the 
question  was  whether  there  had  been  fraud  in 
invoicing  importations  under  tbe  customi  rev- 
enue law.  It  was  objected  tbat,  while  similar 
undervaluations  in  other  importations  prior  to 
the  one  in  issue  might  be  admissible,  still  it  was 
error  to  admit  such  undervaluations  in  later 
importations.  To  tbis,  Mr.  Justice  Story, 
speaking  for  the  court,  said:  "The  other  ob- 
jection has  as  little  foundation,  for  fraud  in  the 
first  importation  may  be  as  fairly  dedudible 
from  other  subsequent  fraudulent  importations 
by  the  same  party  as  fraud  would  \m  in  the 
last  importation  from  prior  fraudulent  impor- 
tations. In  each  case  the  quo  animo  is  in  ques- 
tion, and  the  presumption  of  fraudulent  inten- 
tion may  equally  arise  and  equally  prevail." 

For  the  error  in  excluding  evidence  of  false 
statements  concerning  other  insurance  in  the 
subsequent  policies,  the  judgment  herein  must 
be  reversed.  The  case  will  doubtless  be  tried 
again,  however;  and  it  becomes  our  duty, 
therefore,  to  examine  and  decide  otber  ques- 
tions made  upon  this  record  by  tbe  defendant, 
which  must,  of  necessity,  arise  again  on  the 
second  trial. 

At  the  trial  the  defendant  introduced  wit- 
nesses who  bsd  been  long  engaged  in  the  life 
insurance  business,  and  was  permitted  by  tbe 
court  to  ask  them  whether  the  facts  concerning 
which  it  was  either  admitted  or  claimed  that 
Schardt  had  made  untrue  statements,  and  the 
fact  of  his  embezzlements  which  he  did  not 
disclose,  were  material  to  the  risk;  but  the  court 
declined  to  permit  an  answer  to  the  question 
whether,  by  the  usage  and  practice  of  all  in- 
surance companies,  such  facts  were  regarded 
as  material.  This  latter  ruling  of  tbe  court 
was  excepted  to  by  the  defendant  company. 
The  que:ition  of  evidence  thus  presented 
has  been  liefore  the  courts  of  England  and 
America  in  many  different  phases,  and  the 
decisions  present  a  bewildering  conflict  of  au- 
thority.   In  the  leading  case  of  Carter  v.  Boehm, 
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8  Butt.  1905,  the  question  arose  wbat  effect,  if 
any.  was  to  be  given  to  the  opinion  of  a  broker 
tbat  certain  statements  in  a  letter  witbin  tbe 
knowledge  of  tbe  insured  sbould  bave  been 
communicated  to  the  insurer,  and  tbat  if  tbey 
bad  been  tbe  insurer  would  not  bave  ''meddled 
witb  tbe  insurance.  Tbe  subject  of  insurance 
was  a  so  called  fort  and  warehouse  in  tbe  island 
of  Sumatra,  and  tbe  danger  insured  against 
was  capture  by  tbe  enemy.  Tbe  facts  stated 
in  tbe  letter,  not  communicated,  were  a  report 
of  an  abandoned  plan  of  tbe  French  in  tbe 
previous  year  to  attack  tbe  place,  and  tbe  sur- 
mise of  tne  writer  that  a  similar  plan  might  be 
carried  out  during  the  then  current  jear.  Lord 
Mausfield  said  of  tbe  evidence:  *'But  we  all 
think  tbe  jury  ought  not  to  pay  tbe  least  re- 
gard to  it.  It  is  mere  opinion,  which  is  not 
evidence.  It  is  opinion  after  an  event.  It  is 
opinion  without  the  least  foundation  from  any 
previous  precedent  or  usage.  It  is  an  opinion 
which,  if  rightly  formed,  could  only  be  drawn 
from  the  same  premises  from  which  the  court 
and  jury  were  to  determine  the  cause,  and 
therefore  it  is  improper  and  Irrelevant  in  tbe 
mouth  of  a  witness." 

Prior  to  this,  in  1740,  Chief  Justice  Lee,  of 
tbe  common  pleas,  bad  admitted  as  evidence 
tbe  opinion  of  insurance  brokers  that  contents 
of  a  letter  concerning  a  ship  should  have  been 
disclosed.  Senman  v.  Fonereav,  2  Strange, 
1183.  Lord  Kenyon  (Lord  Mansfield's  suc- 
cessor) held  tbat  commercial  men  might  testify 
that,  bad  a  fact  been  known  concerning  the 
voyage  of  a  ship,  it  would  bave  made  a  differ- 
ence of  15  per  cent  in  the  premium,  and  tbat 
many  underwriters  would  not  have  taken  the 
risk  on  any  terms,  and  expressed  tbe  opinion 
tbat  such  evidence  was  good  evidence,  admis- 
sible upon  the  same  ground  tbat  tbe  evidence 
of  persons  versed  in  arts  and  science  was  ad- 
mitted on  questions  involving  them.  Chau- 
rand  v.  Angersiein,  Peake,  45.  In  Haywood  y. 
Badgers,  4  East,  500,  before  Lord  Ellen boroush, 
eviaence  of  insurance  brokers  as  to  the  effect 
of  certain  facts  upon  insurance  premiums  was 
admitted  without  objection,  but  it  was  not 
given  any  weight  by  the  court.  In  Litiledale 
V.  Dixon ^  1  Bos.  &  P.  N.  R.  152,  the  common 
pleas  court  considered  evidence  (admitted,  so 
far  as  appears,  without  objection)  that  the 
knowledge  of  the  arrival  of  two  ships  before 
the  one  insured  would  not  vary  the  premium 
actuallv  demanded.  In  Berthon  ▼.  Loughman, 
2  Starkie,  25S,  Mr.  Justice  Holroyd,  of  the 
Queen's  bench,  held  that,  upon  the  question 
of  the  materiality  of  a  fact,  it  was  competent 
to  ask  an  insurance  broker  what  effect  its  dis- 
closure would  have  among  underwriters  gen- 
erally to  increa.se  the  preuiium,  but  not  what 
the  witness  would  do  in  a  particular  case.  In 
the  preceding  year  Chief  Justice  Gibbs  held 
that  a  rumor,  if  material,  ought  to  be  commun- 
icated, but  held  that  the  opinion  of  underwrit- 
ers as  to  whether  the  rumor,  or  any  other  fact, 
was  material,  was  inadmissible,  stating  that 
Lord  Mansfield  and  Lord  Kenyon  had  dis- 
couDtenanced  this  kind  of  evidence.  DurreU 
V.  Bederley,  Holt,  N.  P.  286.  With  respect  to 
Lord  Kenyon,  as  we  have  seen,  he  was  hardly 
accurate.  In  Eiekard$  v.  Murdoch,  10  Barn. 
&  C.  527.  Lord  Tenterden,  of 'the  Queen's 
bench,  was  in  accord  with  bis  colleague,  Mr. 
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Justice  Holroyd,  and  held  that  underwriters 
might  testify  that  a  fact  not  disclosed  was  ma- 
terial; and  bis  ruling  was  not  disturbed  by  the 
full  court.  In  Elton  v.  [parkins,  5  Car.  &  P. 
892,  before  Tindal,  Ch.  J.,  evidence  of  under- 
writers was  admitted  to  the  point  tbat  tbe  time 
of  the  vessel's  sailing  was  material,  and  tbat, 
bad  it  iM^n  known,  the  policy  would  not  bave 
been  issued.  In  this  case,  Sergeant  Wilde  in 
argument  stated  that  such  evidence,  in  spite  of 
Lord  3lansfield's  objection,  seemed  to  bave 
crept  into  competency.  In  Chapman  y.  Wal- 
ton, 10  Bing.  5*7,  a  case  heard  by  tbe  court  of 
common  pleas  in  banc,  tbe  question  was  some- 
what different  It  was  on  an  issue  whether  an 
underwriter  bad  been  derelict  in  altering  insur- 
ance under  instructions.  The  evidence  of  un- 
derwriters was  held  competent  upon  the  point 
of  what  a  reasonably  skilful  and  prudent  un- 
derwriter would  have  done.  In  admitting  tbe 
evidence,  however.  Chief  Justice  Tindal,  of  tbe 
common  pleas,  relied  on  Justice  Holroyd's  de- 
cision in  Beithon  v.  Lovghman,  and  expressly 
di.«sented  from  the  view  of  his  predecessor. 
Chief  Justice  Gibbs,  in  DurreU  v.  BederUy, 
In  Quia  v.  National  Assjtrance  Co,  1  Jones  A 
C.  816.  the  Irish  exchequer  chamber  followed 
Bicknrdny.  .Ifvrdock^nd  Berthon  y.  Tjoughman^ 
and  Hdmitted  evidence  of  the  secretary  of  tbe 
insurance  company  that  knowledge  by  bis 
company  of  an  undisclosed  fact  would  have 
raised  the  rate  of  insurance  premium  it  would 
have  demanded.  In  Campbell  v.  Biekards.  5 
Barn.  &  Ad.  840.  precisely  tbe  same  question 
came  t)eforethe  court  of  Queen's  bench  in  banc 
which  had  been  before  that  court  in  BickardM 
V.  Murdork.  The  decision  in  tbe  latter  case 
was  overruled,  and  it  was  held  tbat  the  evi- 
dence of  underwriters  upon  tbe  materiality  of 
tbe  undisclosed  fact  was  not  competent.  The 
case  is  put  on  the  authority  of  Lord  Mansfield 
and  Chief  Justice  Gibl)s,  and  the  then  recent 
decision  of  the  common  pleas  1  Chapman  v. 
Walton  is  not  referred  to.  This  is  the  last 
English  case  where  tbe  question  has  been 
raised  and  discussed.  In  I&nides  v.  Pender,  L. 
R.  9  Q.  B.  531.  evidence  of  underwriters  that 
overvaluation  of  the  cargo  was  a  material  fact 
to  be  known,  that  in  such  a  case  tbe  risk  waa 
considered  speculative,  and  tbat  some  under- 
writers could  not  take  such  risks,  and  others 
would  take  them  only  at  an  advance  in  tbe 
premium  of  from  25  to  30  per  cent,  was  admit- 
ted without  objection,  and  seems  to  bave 
formed  one  of  the  chief  grounds  for  tbe  judg- 
ment of  the  court,  delivered  by  Mr.  Justicfe 
Blackburn.  It  may  fairly  be  said,  from  this 
review  of  the  English  cases,  that  tbe  question 
is  an  open  one.  See  Carter  v.  Boetim,  1  Smith, 
Lead.  Cas.  9tb  Am.  ed.  701.  Even  in  those*^ 
cases  where  evidence  of  underwriters  has  been 
admitted,  no  distinction  has  been  recognized, 
except,  possibly,  by  Mr.  Justice  Holroyd  in 
Berthon  v.  Loughman,  2  Slarkie,  258,  between 
tbe  individual  opinions  of  such  witnesses  as  to 
the  materiality  of  undisclosed  or  misrepre- 
sented fncis.  and  their  statements,  based  on 
usage,  of  the  effect  which  a  knowledge  of  such 
facts  would  have  among  underwriters  gener- 
ally, in  open  market,  so  to  speak,  upon  insur- 
ance premiums. 

In  this  country,  though  all  tbe  cases  are  not. 
easily  reconciled,  it  is  not  so  difficult  as  in  Eng- 
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land  to  reach  a  satisfactory  result.  At  first,  in 
mariDe  cases.  It  was  generally  held  that  under- 
writers might  be  asked  the  direct  question 
whether  the  facta  undisclosed  were  material  to 
the  risk.  Mr.  Justice  Washington  permitted 
it  in  two  cases:  Matei  ▼.  Delaware  Ins,  Co.  1 
Wash.  C.  C.  886:  Marshall  v.  Union  Ina.  Co, 
8  Wash.  C.  C.  867.  In  M'LanaJian  v.  Uni- 
tenal  Ins,  Co.  26  U.  8.  1  Pet.  170,  7  L.  ed.  98, 
the  question  was  whether  the  time  of  sailing 
was  material  to  the  risk,  as  a  matter  of  law: 
tDd.  in  pointing  out  why  it  was  a  question  for 
tbe  jury,  Mr.  Justice  Story  said:  "The  mate- 
rial ingredients  of  all  such  inquiries  are  mixed 
ap  with  nautical  skill,  information,  and  ezpe- 
rieDce.  and  are  to  be  ascertained,  in  part,  upon 
tbe  testimony  of  maritime  persons,  and  arc  in 
DO  sense  judicially  cognizable  as  matter  of  law. 
The  ultimate  fact  itself,  which  is  the  test  of 
materiality, — that  is.  whether  the  risk  be  in- 
creased so  as  to  enhance  the  premium, — ^is,  in 
maoy  cases,  an  inquiry  dependent  upon  the 
jud&Tnent.  of  underwriters  and  others,  who  are 
conversant  with  the  subject  of  insurance." 

In  Hntoes  ▼.  JV<no  England  Mvt.  Marine  Ins, 
Co.  2  Curr.  C.  C.  229,  the  issue  was  whether 
the  failure  to  disclose  that  a  vessel  was  aground 
was  a  material  fact,  and  an  underwriter  was 
called  to  give  evidence.  Mr.  Justice  Curtis 
said:  "I  do  not  allow  you  to  ask  the  witness 
what  he  himself,  as  an  underwriter,  would 
have  done;  but  whether,  from  his  knowledge 
of  the  business  he  is  able  to  state  that  the  facts 
in  question  would  or  would  not  have  an  influ- 
ence with  underwriters  generally,  in  determin- 
ing the  amount  of  tbe  premium.  .  .  .  Here 
tbe  inquiry  is,  in  substance,  whether  the  mar- 
ket price  of  insurance  is  affected  by  particular 
facts.  If  tbe  witness,  being  conversant  with 
tbe  bosioess,  has  gained,  in  the  course  of  his 
employment,  a  knowledge  of  the  practical 
elTei't  of  these  facts,  or  similar  facts,  upon 
premiums,  be  may  inform  the  jury  what  it  is." 

The  question  soon  arose  in  fire  insurance 
cases.  In  Merriam  v.  Middlesex  Mvt.  F.  Int*. 
Co.  21  Pick.  162,  82  Am.  Dec.  252.  where  the 
is^ue  was  whether  a  condition  of  the  policy 
tbat  no  alteration  while  the  policy  was  current 
sbould  be  made  in  the  building  insured,  which 
would  increase  the  risk  of  fire,  was  violated, 
tbe  court  held  that  the  alteration  must  have 
been  such  that  a  higher  rate  of  premium 
wonld  have  t>een  demanded  for  insurance  of 
the  building  in  its  altered  form  than  before. 
With  this  as  a  test  of  materiality,  which,  as  we 
bave  seen,  was  approved  by  Mr.  Justice  Story 
in  M'Lanahan  ▼.  Universal  Ins.  Co,  26  U.  S.  1 
Pet.  170,  7  L.  ed.  98,  the  same  court,  in  the 
subsequent  cases,  has  established  a  distinction, 
to  be  enforced  in  the  use  of  insurance  expert 
evidence  on  such  an  issue,  which  was  hinted  at 
by  Mr.  Justice  Holroyd  in  Berthon  v.  Lovgh- 
man,  2  Starkie,  258,  and  bv  Mr.  Justice  Curtis 
in  Hatres  v.  New  England  Mvt.  Marine  Ins. 
CV>.  2  Curt.  C.  C.  229.  It  is  clearly  stated  by 
Mr.  Justice  Gray  in  Lvce  v.  Dorchestn'  Mvt.  F. 
Ins.  Co.  105  Mass.  297. 7  Am.  Rep.  522.  There 
tbe  issue  was  whether  risk  of  fire  was  increased 
by  leaving  a  bouse  unoccupied.  Following 
decisions  of  the  same  court  in  Mvlry  v.  Mo- 
hawk  Valley  Ins.  Co,  5  Gray,  541,  66  Am.  Dec. 
380,  and  Lyman  v.  StaU  Mut,  F,  Ins,  Co,  14 
Allen,  829,  the  court  held  that  insurance  ex- 

9SL.KA. 


p«rts  could  not  testify  that  It  did  increase  the 
risk,  because  it  was  only  a  matter  of  common 
knowledge.  The  learned  justice  continued, 
however,  as  follows:  "But  whether  such  a 
change  in  the  occupation  is  material  to  the 
risk  might  also  be  tested  by  the  question 
whether  underwriters  generally  would  charge 
a  higher  premium.  Merriam  v.  Middlesex 
Mut.  F.  Ins:  Co,  21  Pick.  162,  32  Am.  Dec. 
252.  That  being  a  matter  within  the  peculiar 
knowledge  of  persons  versed  in  the  business  of 
insurance,  testimon  v  of  such  persons  upon  that 
point  is  admissible. 

Cited  in  support  of  this  are  the  remarks  of 
Mr.  Justice  Story  and  of  Mr.  Justice  Curtis 
above  quoted.  The  distinction  stated  in  Lvce 
V.  Dorchester  Mvt.  F,  Ins.  Co.  has  been  ap- 
proved by  the  s<ime  court  in  the  late  case  of 
First  Cong.  Chvrch  v.  Udyoke  Mvt.  F,  Ins.  Co, 
158  Mass.  475,  19  L.  R.  A.  587,  and  has  been 
recognized  by  courts  of  other  states.  Planters^ 
Mut  lus.  Co,  V.  Rowland,  66  Md.  286,  244; 
Franklin  F.  Ins.  Co.  v.  Gritver,  100  Pa.  266. 
Such  a  distinction  would  also  seem  to  be  the 
basis  of  the  ruliog  in  Martin  v.  Franklin  F. 
Ins.  Co.  42  N.  J.  L.  46.  In  the  later  New 
York  fire  insurance  cases,  though  they  are 
hardly  to  be  reconciled  with  Jefferson  Ins.  Co. 
V.  Cothcaf,  7  Wfm\.  72,  22  Am.  Dec.  667,  it 
seems  to  be  ruled  tbat  insurance  experts  may 
be  a.sked  directly  whether  tbe  fact  in  question 
would  increase  tbe  risk.  IIoN>g  v.  D'lna^  17 
Barb.  Ill:  Cornish  v.  Farm  HvUdings  F.  Ins. 
Co.  74  N.  Y.  2J*7;  Leitch  v.  Atlantic  Mvt.  Ins. 
Co.  66  N.  Y.  102.  Reliance  is  had  by  the  New 
York  courts  upon  the  opinion  of  Chancellor 
Kent,  expressed  in  his  Commentaries  (vol.  3, 
p.  285).  that  such  evidence  is  admissil)le.  The 
same  ruling  is  made  in  Kern  v.  ^uth  St.  Louis 
Mut.  Ins.  Co.  40  Mo.  19,  and  in  Mitchell  v. 
Home  Ins.  Co.  82  Iowa.  424,  and  Hvs»ell  v. 
Cedar  Rapids  Ins.  Co,  78  Iowa,  216.  4  L.  R. 
A.  588.  In  Scheuck  v.  Mercer  County  Mvl.  F. 
Ins.  Co.  24  N.  J.  L.  451,  Jtwas  held  proper  to 
ask  a  fireman  of  ten  years' experience  whether 
the  putting  of  tbe  third  storv  to  an  L  increased 
the  risk,  in  Brink  v.  Merchants*  dt  M.  Ins,  Co, 
49  Vt.  442.  it  was  held  that  the  owner  of  a 
sawmill,  who  had  altered  it. might  testify  that 
in  his  opinion  the  alteration  did  not  inciease 
the  risk  of  fire.  And  in  Daniels  v.  Hudson 
Ricer  F.  Ins.  Co,  12  Cush.  416,  59  Am.  Dec. 
192.  an  insurance  expert  was  allowed  to  state 
that  the  erection  of  a  partition  did  not  increase 
the  risk;  but  this  is  not  to  be  harmonized  with 
the  later  Afassarhusetts  cases.  The  great 
weight  of  authority  in  this  country,  however, 
is  against  the  view  that  an  Insurance  expert 
may  be  asked  bis  own  opinion  whether  the  un- 
disclosed or  misrepresented  facts  were  material 
to  the  risk.  In  addition  to  the  Massachusetts 
cases  above  cited,  there  is  a  most  satisfactory 
discussion  of  the  subject  in  Bartfvrd  Protection 
ins.  Co.  V,  Ilarmer,  2  Ohio  St.  455.  59  Am. 
Dec.  684.  and  in  Hill  v.  Lafayette  Ins.  Co.  2 
Mich.  481.  Other  cases  to  the  same  effect  are 
Schmidt  v.  Peoria  M.  dt  F,  Ins.  Co.  41  111.  295; 
Joyce  V.  Maine  Ins.  Co.  45  Me.  169,  71  Am. 
Dec.  536;  Cannell  v.  Phomix  Ins.  Cc,  59  Me. 
582;  Thayer  v.  Providence  Was/iington  Ins. 
Co,  70  Me.  539;  Ktrby  v.  Phanix  Ins,  Co.  9 
Lea.  142.  In  StaU  v.  Watson,  65  Me.  74,  the 
issue  was,  in  a  prosecution  for  arson,  whether 
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it  could  be  expected  that  fire  from  one  bulld- 
iDg  would  be  commuDicated  to  anotber  build- 
Id^,  some  distaoce  away  from  tbe  first.  It  was 
beld  improper  to  admit  evidence  of  insuraDce 
experts  on  tbis  question.  And  a  similar  rul- 
ing was  made  by  tbe  Supreme  Court  of  tbe 
United  States  in  Milteavkee  ds  St.  P.  R.  Co.  ▼. 
KeUogg,  94  U.  S.  472,  24  L.  ed.  258.— an  action 
for  damages  for  burning  a  warebouse  by  loco* 
motive  sparks.  Tbe  issue  was  whetber  tbe 
communication  of  fire  from  a  pile  of  lumber 
to  tbe  warehouse  and  otber  buildings  might , 
have  been  reasonably  anticipated,  and  insur- 
ance experts  were  called.  Tbeir  evidence  was 
held  inadmissible:  and  Mr.  Justice  Strong,  in 
delivering  tbe  opinion  of  tbe  court,  cites  tbe 
language  of  Lord  Mansfield  in  Carter  y.Boehm, 
of  Chief  Justice  Gibbs  in  DttrrfU  v.  Bedetlep, 
and  of  Lord  Den  man  in  Campbell  ▼.  Eiekardit, 
in  support  of  tbis  conclusion.  It  is  in  accord 
with  the  better  reason,  also,  to  exclude  opin- 
ions of  insurance  experts  upon  tbe  point 
whether  an  undisclosed  fact  was  material  to  an 
insurance  risk.  If  it  requires  scientific  knowl- 
edge or  peculiar  skill  to  trace  tbe  possible 
causal  or  evidential  connection  between  the 
fact  claimed  to  be  material  and  the  loss  or 
death  insured  atrainst,  then,  of  course,  tbe  testi- 
mony of  those  learned  in  the  necessary  science, 
or  trained  in  tbe  particular  craft,  should  be  fur- 
nished to  the  jury,  to  enable  them  properly  to 
estimate  the  weight  which  a  reasonably  pru- 
dent insurer  would  naturally  give  to  the  fact, 
in  his  calculation  of  chances.  But  where  the 
calculation  of  tbe  chances  involves  a  considera- 
tion only  of  facts  of  every-day  life,  of  tbe  mo 
tives  of  men  living  in  the  same  communitv 
with  members  of  tbe  jury,  and  of  those  ordi- 
nary physical  and  natural  causes  of  which 
every  man  is  presumed  to  have  an  understand- 
ing, it  is  difilcult  to  see  why  an  insurance  ex- 
aminer should  be  permiltea  to  infiuence  the 
lury  by  giving  his  sworn  opinion  on  tbe  very 
issue  wbTch  they  are  assembled  to  try,  and  of 
which  they  are  presumed  to  have  the  same  op- 
portunities upon  which  to  found  a  reliable 
judgment  as  be.  It  is  true,  be  may  have  had 
occasion,  in  his  business,  to  consider  and  weigh 
facts  of  this  character,  for  this  purpose,  much 
more  frequently  than  the  jury,  but  that  does 
not  render  his  opinions  on  the'  facts  competent 
evidence.  It  is  tbe  business  of  judges  and 
lawversto  consider  and  estimate  the  value  of 
evidence,  and  for  tbeir  own  use  they  doubtless 
formulate  in  their  minds  certain  rules  for 
weighing  and  sifting  facts  and  motives,  and 
by  such  practice  mav  have  acquired  great  skill 
in  divining  the  truth:  but  no  one  would  say 
that  their  judgment  of  the  facts  of  a  case  coulB 
be  given  in  evidence  before  a  jury  to  assist  the 
Jurv  in  its  deliberations. 

The  better  authorities,  however,  seem  to 
sustnin  tbe  rule  that  tbe  insurance  experts  may 
testify  concerning  the  usage  of  insurance  com- 
panies generally  in  charging  higher  rates  of 
premium  or  in  rejecting  risks,  when  made 
aware  of  the  fact  claimed  to  be  material.  The 
distinction  between  this  and  tbe  rule  just  dis- 
cussed  may  seem  at  first  a  close  one,  but  on 
consideration  it  appear.^  to  be  sound.  It  may 
be  asked  why,  if  one  insurance  man  of  long 
experience  cannot  give  bis  individual  opinion 
that  a  fact  48  or  is  not  material  to  a  risk,  should 
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it  be  competent  for  him  to  state  tbe  opioiona 
of  a  great  many  insurance  men  on  the  same 
(question?  A  fact  is  material  to  an  insuraooe 
risk  when  it  naturally  and  substantially  In- 
creases the  probability  of  that  event  upon  which 
the  policy  is  to  become  payable.  Maferialitr 
of  a  fact,  in  insurance  law,  is  subjective,  it 
concerns  rather  the  impression  which  tbe  fact 
claimed  to  ^e  material  would  reasonably  aod 
naturally  convey  to,  tbe  insurer's  mind  before , 
the  event,  and  at  tbe  time  the  insurance  ia  ef- 
fected, than  the  sub^^equent  actual  causal  ood- 
nection  between  the  fact,  or  tbe  probable  cause 
it  evidences,  knd  the  event.  Thus,  it  is  by  do 
means  conclusive  upon  the  question  of  the 
materiality  of  a  fact  that  it  was  actually  one 
link  in  a  chain  of  causes  leading  to  the 
event.  Wation  v.  Maimoaring,  4  Tauot. 
7«3;  Jonei  v.  Provincwl  Im.  Co.  8  C.  B.  N.  8. 
65;  Rote  v.  Inmrance  Co.  2  Ir.  Jur.  4{<>6; 
World  Mut.  L.  Ine.  Co,  v.  SchulU,  78  SI.  586. 
And,  on  the  otber  band,  it  does  not  prove  a  fact 
to  have  been  immaterial  to  the  risk  that  it  had  do 
actual  subsequent  relation  to  the  manner  in 
which  the  event  insured  against  did  occur.  A 
fair  test  of  tbe  materiality  of  a  fact  is  found, 
therefore.  In  the  answer  to  the  question  whether 
reasonably  careful  and  intelligent  men  would 
have  regarded  the  fact,  communicated  at  the 
time  of  affecting  tbe  insurance,  as  substantially 
increasing  tbe  chances  of  the  loss  insuretl 
against.  The  best  evidence  of  tbis  is  to  be 
found  in  tbe  usage  and  practice  of  insurance 
companies  in  regard  to  raising  the  rates  or  in 
rejecting  the  risk  on  becoofiing  aware  of  the 
fact.  If  the  rates  are  not  raised  in  such  a  case, 
it  may  be  inferred  that  reasonably  careful  men 
do  not  regard  the  fact  as  material.  If  the  rates 
are  raised,  or  tbe  risk  is  rejected,  then  they 
would  have  done  so. 

The  question  still  remains  whetber  tbe  rules 
above  stated  are  applicable  to  life  insuraoce 
cases.  Certainly,  there  is  tbe  same  ground  for 
excluding  tbe  individual  opinions  of  insurance 
men  upon  the  materiality  of  particular  facts  as 
in  marine  and  fire  insurance.  Of  course,  the 
evidence  of  phvsicians  as  to  the  tendency  of 
diseases  and  bodily  conditions  or  habits  to 
shorten  life  is  competent,  but  insurance  men 
are  not  expert  upon  these  subjects.  Facts 
other  than  those  relating  to  the  health  and 
habits  of  the  applicant  usually  either  relate  to 
tbe  motive  of  tbe  applicant  to  destroy  himself, 
or  increase  the  probability  of  death  by  exposure 
to  bodily  injury.  Of  the  materiality  of  this 
class  of  facts  tbe  jury  can  judge  quite  as  well 
as  one  experienced  m  passing  on  in.«urance 
risks.  They  are  within  the  common  knowl- 
edge of  mankind.  The  evidence  of  tbe  insur- 
ance experts  that  certain  facts  were  material  to 
the  risk  was  therefore  incompetent. 

The  question  of  the  competency  of  the  evi- 
dence of  insurance  experts  as  to  the  usage  of 
life  insurance  companies  generally  to  raise 
premiums  or  reject  risks  when  made  aware  of 
an  undisclosed  or  misrepresented  fact  is  more 
uncertain.  In  Hatch  v.  American  .Mvt,  L.  Int. 
Co.  27  N.  T.  287,  290,  84  Am  Dec.  280,  the 
defendants  made  a  general  offer  to  prove  by 
experts  in  the  business  of  life  insurance  that  a 
person  who  was  in  the  habitual  use,  to  excess, 
of  intoxicating  drinks,  would  not  be  considered 
an  insurable  subject     The  court  said:  **This 
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was  rightly  pzcluded.  It  waa  eotirelj  im- 
material what  desGriptlon  of  aabject  peraoosor 
compaoiea  eoeaged  in  the  busioess  of  life  in 
fforaDce  'woula  cooaider  good  or  bad  riaks. 
The  inquiry  did  not  relate  to  matters  of  science 
or  skill,  but  called,  in  effect,  for  the  opinion  of 
witnesses  as  to  what  persons  engajied  in  a  par- 
ticular business  would  consider  prudent  to  do 
in  ceruin  cases." 

The  case  Was  followed  Id  H^biev  Guardian 
Hut.  L.  /At.  Co.  68  N.  T.  608,  and  the  iame 
ruling  was  made  in  a  life  insurance  case  in  West 
Virginia.-  SeJttDattbaeh  ▼.  Ohio  VaUag Proted- 
ite  Union,  25  W.  Va.  629.  652,  52  Am.  Rep. 
227. 

It  is  yery  difficult  to  reconcile  the  decision  in 
RavU  V.  Amfrican  Mat  L.  In$.  Co.  with  the 
subsequent  fire  insurance  cases,  already  referred 
to.  of  Cornish  v.  Farm  BuiUUng*  Fire  Ins.  Co, 
74  N.  T.  207.  and  Lntch  ▼.  Atlantie  Mut.  L. 
Jm.  Co,  66  N.  T.  102.  It  will  not  do  to  dis- 
tinguish them  on  the  ground  that  the  one  re- 
lates to  life  insurance,  and  the  others  to  fire 
iosurance,  because  the  case  upon  which  the 
court  relies  in  HatUs*  Case\A  Joyce  ▼.  Maine  Inn, 
Co.  45  Me.  168,  71  Am.  Dec.  586,— a  fire  in- 
suraoce  case.  After  a  full  consideration,  we 
can  »  e  no  reason  why,  in  this  regard,  the  rule 
io  life  insurance  cases  should  he  different  from 
that  in  fire  insurance  cases.  Our  conclusion  is 
in  accordance  with  a  decision  of  the  supreme 
court  of  Pennsylvania,  delivered  by  Chief 
Justice  Black,  in  Hartman  v.  Kef/Stone  Int.  Co. 
21  Pa.  466.  In  that  case  an  applicant  had 
stated  that  he  was  a  farmer,  when  in  fact  he 
was  a  railroad  man  and  a  slave  catcher.  One 
familiar  with  the  insurance  business,  it  was 
held,  might  testify  that  in  his  own  and  all  other 
companies  a  higb  rate  of  premium  was  charged 
for  a  railroad  man,  and  that  no  insurance 
would  be  issued  upon  the  life  of  a  slave  catcher, 
whose  occupation  was  considered  extrahazard- 
ous. The  case  is  cited  in  First  Cong. 
Church  r.  Holi,oke  Mut,  F.  Ins.  Co,  158  Mass. 
475.  19  L.  R.  A.  587,  as  supporting  the  dis- 
tinction formulated  by  Justice  Gray  in  Lure 
y.  Dorrhester  Mut.  F.  'Ins.  Co.  105  Mass.  297,  7 
Am.  Rep.  522,  and  we  think  it  may  be  so 
treated.  Of  course  such  evidence  as  this  is  only 
to  aid  the  Jury,  and  will  not  be  conclusive 
upon  them;  but,  according  lo  the  best  consid- 
ered authorities,  it  is  mdmissible.  If  the  fact, 
the  materiality  of  which  is  in  (question,  is  one 
of  a  class  of  facts  which  life  insurance  com- 
panies are  frequently  required  to  consider  in 
relation  to  the  acceptance  of  risks,  so  that  a 
witneaa  may  base  an  answer  on  a  well-defined 
practice  of  iosurance  companies,  we  think  such 
an  answer  competent.  But  care  must  be  taken 
that  the  witness  shall  not  substitute  his  own 
opinion^  or  that  of  his  own  company  only. 
neither  of  which  is  releyant,  for  the  usage  of 
companies  generally.  The  modern  practice  of 
life  insurance  companies  seems  to  be,  not  to 
vary  the  premium,  except  for  age,  and  either  to 
accept  nslLS  of  the  same  age,  or  reject  them 
altogether.  If  so,  there  would  seem  to  be  no 
means  of  Jud firing  the  materiality  of  any  other 
fact  than  that  of  age,  from  the  usage  or  prac- 
tice of  insurance  companies,  except  by  their 
acceptance  or  rejection  of  the  risk;  and  the 
question  should  be  limited,  in  such  cases,  there- 
fore, to  whether  insurance  companies  generally, 
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if  made  aware  of  the  undisclosed  fact,  would 
reject  the  risk.  The  question  which  the  court  re- 
fused to  permit  was  wbether  the  misrepresented 
or  concealed  fact  would  be  regarded  among 
insurance  companies  generally  as  material. 
This  was  rightly  rejected.  The  proper  form  in 
which  the  question  might  have  been  put  to  a 
duly  qualified  witness  was:  "Are  you  able  to 
say,  from  your  knowledge  of  the  practice  and 
usai^  aman^life  insumbce  companies  gener-i 
ally,  that  information  of  this  fact  would  have 
enhanced  the  premium  to  be  charged,  or  would 
have  led  to  a  rejection  of  the  risk?" 

It  was  clearly  right  in  the  trial  court  to  refuse 
to  direct  the  jury  to  return  a  verdict  for  the  de- 
fendant on  the  ground  that  the  $5,000  policy 
in  the  New  York  Life  Insurance  Company  on 
8chardt'8  life  was  a  fact  material  to  the  risk, 
as  matter  of  law.  Where  ihe  parties  have  not, 
by  the  terms  of  the  application  and  policy,  im- 
pliedly stipulated  that  each  subject  inquired 
about  shall  be  material,  the  question  whether  a 
fact  is  material  to  the  risk  is  always  a  question 
for  the  jury.  Now,  but  for  the  statute  of 
Pennsylvania  already  considered,  the  provi- 
sicns  of  the  policy  here  in  suit  would  certainly 
render  the  answer  to  each  question  of  the  ap- 
plication material,  with  all  the  conseqiiencea 
thereby  imposed  by  the  law  of  insurance; 
but.  as  already  stated,  it  was  the  chief  purpose 
of  the  statute  to  destroy  such  conventional  ma- 
teriality, and  to  open  to  judicial  investigation 
the  question  oi\  its  merits.  Much  reliance  is 
placed  by  counsel  for  plaintiff  in  error  on  the 
language  of  Mr.  Justice  Gray  in  Phanix  Mut, 
L.  Jns.  Co.  V.  Faddin,  120  U.  S.  188.  189.  80 
L.  ed.  644,  646,  where.  In  delivering  the 
opinion  of  the  court,  he  said:  "  Whether  tbere 
is  other  insurance  on  the  same  subject,  and 
whether  such  insurance  has  been  applied  for 
and  refused,' are  material  facts,  at  least  when 
statements  regarding  ihem  are  required  by  the 
insurers  as  part  of  the  basis  of  the  contract." 

In  support  of  this  are  cited  the  following 
cases:  Carpenter  v.  Providence  Washington 
L,s.  Co,  41  U.  8.  16  Pet.  495,  10  L.  ed.  1044; 
Jefries  v.  Economical  Mut.  Ins.  Co.  89  U.  S. 
22  Wall.  47,  22  L.  ed.  883;  Anderson  v.  FitM- 
geraid,  4  U.  L.  Cas.  484:  Macdonald  v.  lAJitf 
Union  F.  db  Life  Ins.  Co  L.  R.  9  Q.  B.  828; 
Edington  v.  JEtna  L,  Ins,  Co.  77  N.  Y.  564,  100 
N.  Y.  586.  In  each  one  of  these  cases  it  will 
be  found  that  by  the  terms  of  the  policy  the 
application  and  its  answers  were  made  the  basis 
of  the  contract,  and  the  question  and  answer 
concerning  other  insurance  gave  that  fact  a 
contractual  materiality.  The  same  thing  is 
true  of  the  other  cases  cited  by  counsel  for 
the  plaintiff  in  error;  Bowditcli  Mut,  F.  Ins. 
Co.  v.  Window,  8  Gray,  481;  Hyan  v.  Spring- 
field  F,  db  M.  Ins.  Co,  46  Wis.  674;  Byers  v. 
Harmerit  Ins,  Co.  85  Ohio  tit.  614,  85  Am. 
Rep.  623:  Cooper  v.  Farmert^  Mut.  F,  Ins.  Co. 
50  Pa.  299,  88  Am.  Dec.  544;  Hartford  F,  Ins. 
Co.  V.  SmaU,  80  U.  8.  App.  127, 14  C.  C.  A.  88, 
66  Fed.  Rep.  494;  Bard  v.  Ptnn  Mut,  F,  Ins. 
Co,  158  Pa.  261;  MitcheU  v.  Lycoming  Mui. 
Ins.  Co,  51  Pa.  402;  Obermeyer  v.  Giobe  Mut. 
Ins.  Co.  48  Mo.  576;  Hutehinson  v.  Western 
Ins.  Co.  21  Mo.  101,  64  Am.  Dec,  218.  In 
lA>ndon  Assurance  v.  Manset.L.  R.  11  Ch.  Div. 
1 870,  cited  for  plaintiff  in  error,  the  action  waa 
inequity  to  set  aside  a  policy;  and,  of  course. 
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U  bocaroe  a  question  tor  tbe  court  to  decide 
wbetber  tbat  wbicb  bad  been  concealed  was 
material.  But  tbe  court  in  tbat  case  intimated 
tbat  it  would  have  been  a  question  of  fact  for 
tbe  jury,  in  an  action  at  law,  bad  tbe  parties 
not  foreclosed  tbe  inquiry  by  an  implied  stip- 
ulation tbat  it  sbould  be  material.  In  Colum- 
bian Ins.  Co.  Y.  Lawrence,  27  U.  S.  2  Pet.  49. 
7L.ed.  844,  tbe  concealed  or  misrepresented 
fact  related  to  the  interest  of  tbe  assured  in 
tbe  subject  of  insurance,  and  Chief  Justice 
Marshall  points  out  with  much  clearness  and 
force  why  it  might,  and  would  naturally,  be 
quite  material  to  the  risk;  but  an  examination 
of  Mr.  Justice  Story's  opinion  in  the  same 
case  when  it  was  acain  before  the  court  shows 
tbat  tbe  remarks  of  the  chief  justice  were  not 
intended  to  settle  tbe  materiality,  as  matter  of 
law,  for  on  tbe  second  bearing  tbe  court  ex- 
pressly decided  tbat  tbe  question  was  one  of 
fact  for  tbe  jury.  See  Columbia  In$,  Co.  v. 
Lawrence,  35  U.  8.  10  Pet.  516,  517,  9  L.  ed. 
516,  517.  Tbe  circuit  court  of  appeals  of  the 
third  circuit  has  had  occasion  quite  recently 
to  consider  when  the  materiality  of  a  fact  is  for 
tbe  jurv)  and,  in  a  clearly  stated  opinion, 
Judge  Wales  shows  that  it  is  always  for  the 
jury,  unless  tbe  answers  in  the  application  are 
expressly  made  tbe  basis  of  tbe  contract. 
yidelity  A  C.  Co,  v.  Alpert,  28  U.  S.  A  pp.  393, 
14  C.  C.  A.  474,  67  Fed.  Rep.  480.  In  Mary- 
lind  Ins,  Co.  ▼.  Ruden,  10  U.  S.  6  Cranch. 
339,  8  L.  ed.  242,  Chief  Justice  Marshall  said: 
"Ii  is  well  settled  tbat  tbe  operation  of  any 
concealment  on  tbe  policy  depends  on  its  ma- 
teriality to  tbe  risk,  and  this  court  has  decided 
tbat  this  materiality  is  a  subject  for  tbe  con- 
sideration of  a  jury." 

Other  cases  to  the  same  effect  are  Oareelon 
▼.  Hampden  F.  Ins.  Co,  50  Me.  580;  Mutual 
F.  Ins.  Co.  Y,  Deale,  18  Md.  26;  Keeler  v.  Ni- 
agara F.  Ins.  Co.  16  Wis.  528,  84  Am.  Dec. 
714;  Farmerif  Ins.  dk  Loan  Go.  v.  Snyder,  16 
Wend.  481,  80  Am.  Dec.  118;  Daniels  v.  Hud- 
son River  F,  Ins,  Co,  12  Cush.  416,  59  Am. 
Dec.  192;  Franklin  F.  Ins,  Co,  v.  Coa(es,U 
Md.  285;  Howard  F,  Ins,  Co.  v.  Chase,  72  U. 
S.  5  Wall.  509, 18  L.  ed.  524.  Tbe  remark  in 
tbe  opinion  of  this  court  in  Provident  8av.  L. 
Assur,  8oe.  v.  Llewellyn,  16  U.  8.  App.  405.  7 
C.  C.  A.  579,  58  Fed.  Rep.  940,  from  which 
it  might  be  inferred  that  the  question  of  tbe 
materiality  of  the  insured  having  bad  delirium 
tremens  is  a  matter  of  law  for  the  court,  in 
any  case  where  inquiry  is  not  foreclosed  by 
express  or  implied  stipulation,  was  unnecessary 
to  the  decision  of  tbat  case,  and  cannot  be  sup- 
ported. 

The  same  reasons  which  made  the  material- 
ity of  tbe  additional  insurance  a  question  for 
tbe  jury  required  the  court  to  submit  the  ma- 
teriality of  tbe  embezzlements  to  tbat  tri- 
bunal, and  the  exception  based  on  the  court's 
refusal  to  hold  tbat  they  were  material,  as 
matter  of  law,  cannot  be  sustained. 

The  court  was  clearly  right  in  refu-sing  to 
direct  a  verdict  for  tbe  defendant  on  tbe 
^ound  tbat  the  uncontradicted  evidence 
showed  tbat  Schardt  had  bad  syphilis,  when 
be  had  denied  it  in  bis  answers.  The  evidence 
left  it  a  controverted  issue  of  fact  whether 
Schardt  had  suffered  from  this  disease,  and 
the  questions  of  bis  having  had  it,  and  of  its 
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materiality,  were  both  for  tbe  jury.  E-^ually 
unobjectionable  was  tbe  refusal  to  direct  a 
verdict  on  the  ground  that  it  was  admitted 
that  Schardt  had  had  other  diseases.  The 
court  left  it  to  the  jury  to  determine  whether 
the  sore  throat  and  other  ailments  from  which 
Schardt  had  suffered  were  really  diseases 
within  the  policy,  and  also  to  say  whether  they 
were  material  to  the  risk.  It  is  well  settled 
that  mere  temporary  ailments  or  affections,  not 
of  a 'serious  or  dnncerous  character,  which 
pass  away,  and  are  likely  to  be  forgotten,  be- 
cause they  leave  no  trace  in  tbe  oonstiution, 
are  not  to  be  regarded  as  diseases,  within  tbe 
meaning  of  a  life  insurance  policy.  Connecti- 
cut Mut.  L.  Ins.  Co.  V.  Onion  Trust  Co, 
112  U.  S.  250,  28  L.  ed.  708;  Connecticut 
Mut.  L.  Ins.  Co.  Y,  Moore,  L.  R.  6  App.  Cas.64S; 
Mani{facturer^  Aeci.  Indemnity  Co.  v.  Dor- 
pan,  16  U.  S.  App.  290.  7  C.  C.  A. 
581.  58  Fed.  Rep.  945,  22  L.  R  A.  620.  and 
cases  there  cited;  Mutual  Ben.  L,  Ins.  Co.  ▼. 
Wise,  84  Md.  582;  Wilkinson  y.  Connecticut 
Mut,  L.  Ins.  Co,  30  Iowa,  119,  6  Am.  Rep. 
657;  Fitch  v.  American  Popular  L  Ins.  Co,  59 
N.  Y.  557,  17  Am.  Rep.  872;  Cushman  y. 
United  St'tcsL  Ins,  Co.  70  N.  Y.  72,  77;  Gou- 
cher  V.  Northwestern  Trareling  Men*s  Afso.  20 
Fed.  Rep.  596;  Illinois  Masons*  Ben,  Soc.  y. 
Winthrop,  85  111.  537;  Metropolitan  L,  Ins.  Co. 
V.  McTague,  49  N.  J.  L  587,  60  Am.  Rep. 
661:  Brown  y.  Metropolitan  L.  Ins.  Co,  65 
Mich.  306,  814;  Hann  v.  National  Union,  97 
Mich.  513.  The  ailments  which  it  was  con- 
ceded Schardt  had  were  of  a  character  which 
made  it  entirely  proper  to  submit  to  tbe  jury 
tbe  question  whether  they  could  be  said  to  r  ae 
to  the  dignity  of  diseases,  within  tbe  meaning 
of  the  policy.  Morrison  y.  Muspratt,  4  Bing. 
CO;  Fitch  V.  American  Popular  L.  Ins.  Co.  59 
N.  Y  557, 17  Am.  Rep.  872. 

The  trial  court  held,  against  tbe  objection 
of  defendant,  that  when  Schardt  was  asked 
what  his  occupation  was,  he  answered  truly 
that  be  was  a  bank  teller,  and  that  the  scope  of 
the  question  was  not  such  as  to  require  bim  to 
add  tbat  he  was  an  habitual  embezzler.  We  con- 
cur in  this  view.  Neither  tbe  company  nor 
Schardt  could  have  thus  understood  the  ques- 
tion. The  embezzling  was  merely  mis- 
feasance in  his  position  as  teller.  He 
was  an  unfaithful  bank  teller.  But  noth- 
ing in  the  question  called  upon  him  to 
say  whether  he  was  a  good  or  bad  bank  tel- 
ler. In  New  York  Bowery  F,  Ins.  Co.  v.  New 
York  F.  Ins,  Co,  17  Wend.  859,  867.  tbe  issue 
was  whether  a  contract  of  reinsurance  was 
avoided  by  the  failure  of  tbe  company  seeking 
reinsurance  to  communicate  to  the  reinsurer 
facts  known  to  it  reflecting  on  the  character  of 
the  person  originally  insured.  The  supreme 
court  of  New  York  held  that  it  was.  but  in 
doing  so  expressed,  throuch  Justice  Brooson 
its  opinion  of  what  the  auty  of  the  person 
originally  insured  was  in  this  regard:  •*The 
general  doctrine  (t.  e,  of  concealment)  on  this 
subject,  is  not  denied;  but  it  is  said  tbat  tbe 
character  of  Mortimer  (i.  e.  tbe  person  origi- 
nally insured)  was  not  a  fact  material  to  tbe 
risk;  that  the  person  applying  for  insurance  is 
not  bound  to  say  anything  about  his  own 
character.  The  last  branch  of  the  remark  is 
undoubtedly  true.     Had  Mortimer  applied  to 
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the  defend  aDts  for  iDsurence,  he  was  BOt 
hound,  nor  could  it  be  expected,  that  be 
■sboald  speak  evil  of  hitDself.  Good  maoDen 
oD  the  part  of  the  underwriter,  and  self-respect 
OD  the  part  of  the  applicant,  would  forbid  a 
<'nDversation  on  the  subject  of  character.  If 
tbe  underwriter  wished  information  on  that 
point,  he  would  naturally  seek  it  from  some 
otber  source. 

This  passage  is  referred  to  with  approval  by 
the  Supreme  Court  of  the  United  States  in  the 
•CHse  of  Sun  Mvt.  Tna.  Go,  y.  Ocean  Ins.  (Jo, 
107  U.  8.  485, 510.  27  L.  ed.  845.  Justice  Bron- 
Fon's  discussion  related  to  the  disclosure  of  a 
fact  not  inquired  about,  and  the  rule  there  laid 
down  was.  of  ooune,  not  intended  to  relieve 
nn  applicant  from  answering  questions  put  to 
bim.  which,  in  their  necessary  scope,  require 
statements  from  him  which  relate  to  his  moral 
cbaracter.  Nevertheless  the  reason!  nt|^  of  the 
•court  justifies  the  conclusion  that  the  insured 
U  Dot  called  upon  to  constrne  a  simple  qucs- 
ioo  concerning  his  ordinary  vocation  into  one 
•cslliog  for  a  statement  of  crimes  or  misfeas- 
ances of  which  he  may  have  been  guilty  in 
pursuing  such  vocation.  Then  it  is  said  that 
he  bad  expressly  warranted  that,  in  his  state- 
ments and  answers  in  this  application,  no  cir- 
cumstances or  information  had  been  withheld 
touchiD^  bis  past  and  present  state  of  health 
and  hnbifs  of  life,  with  which  the  Penn  Mu- 
tual Life  Insurance  Company  oaght  to  be  made 
acquainted,  and  that  his  habit  of  embezzling 
«boald  have  been  communicated,  to  comply 
with  that  warranty.  We  arc  of  opinion  that 
these  words  refer  to  questions  and  answers  in 
tbe  application,  and  are  equivalent  to  a  war- 
ranty that  tbe  answers  to  questions  are  full  and 
•complete.  The  habits  of  life  referred  to  are 
those  inquired  about  in  the  medical  examina- 
tion, and  are  those  which  have  a  direct  relatiou 
to  physical  health,  and  could  not  be  construed 
to  refer  to  thefts  or  embezzlements  of  which 
tbe  applicant  may  have  been  guilty,  and  oon- 
•cerniiig  which  no  inquiry  was  made' 

But  even  if  Schardt  was  not  required  by  any 
specific  question  to  disclose  the  fact  of  his  em- 
bezzlements, the  policy  would  still  be  avoided, 
if  it  were  materiMl  to  the  risk,  and  he  inten- 
tionally concealed  it  from  the  company.  This 
is  not  controverted.  The  issue  of  law  between 
tbe  parties  la  whether  the  policy  would  not  he 
avoided,  eyen  if  his  failure  to  disclose  it  were 
dne,  not  to  fraudulent  intent,  but  to  mere  in- 
advertence, or  a  belief  that  it  was  not  material. 
It  is  insisted  for  tbe  plaintiff  in  error  that  the 
motive  or  cause  of  the  nondisclosure  is  unim- 
portant, If  the  fact  be  found  material  to  the 
risk,  and  was  known  to  the  insured  when  he 
obtained  tbe  insurance.  The  trial  court  took 
the  other  view,  and  instructed  the  jury  ac- 
cordingly. If  this  were  a  case  of  marine  in- 
surance, the  contention  for  tlie  plaintiff  in  er- 
ror mo.<<t  certainly  be  sustained.  Tbe  gnat 
and  leading  case  on  the  subject  is  that  of  Car- 
ter y.  Boehm.  8  Burr.  19^5,  where  Lord  Mans- 
field explained  the  effect  of  concealment  of 
material  facta  in  insurunce  to  avoid  the  policy. 
Herald:  "Insurance  is  a  contract  upon  spoc- 
ulation.  The  special  facts,  upon  which  the 
^contingent  chance  is  to  be  computed  lie  most 
<^mmoDly  in  the  knowledge  of  tbe  insured 
only.    The  underwriter  trusts  to  his  repiesen- 
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tation.  and  proceeds  upon  confidence  that  ho 
does  not  keep  back  any  circumatMce  in  his 
knowledge  to  mislead  the  underwriter  into  a 
belief  that  the  circumstance  does  not  exist,  and 
to  induce  bim  to  estimate  tbe  risk  as  if  it  did 
not  exist.  The  keeping  back  such  circua* 
stancea  is  a  fraud,  and  therefore  the  policy  is 
void.  Although  the  suppression  should  hap- 
pen through  mistake,  without  any  fraudulent 
intention,  yet  still  the  underwriter  ia  deceived, 
and  the  policy  is  void,  because  tbe  risk  run  is 
really  different  from  the  risk  understood  and 
intended  to  be  run,  at  the  time  of  the  agree- 
ment" 

Carter  y.  Boehm  was  the  case  of  insurance 
of  a  fort  and  warehouse  in  the  East  Indies 
against  capture  by  the  enemy;  and,  although 
not  strictly  a  case  of  marine  insurance,  it  has 
usually  been  treated  as  such,  because  of  the 
re«emDlance  of  the  risk,  in  its  speculative 
character,  to  that  of  a  merchant  yesscl  in  time 
of  war.  That  it  states  the  rule  enforced  by 
the  couHs  of  this  country  in  cases  of  mnrine 
insurance  is  established  by  many  decisions. 
Perhaps  tbe  one  most  recently  considered  by 
tbe  Supreme  Court  of  tbe  United  States  was  a 
case  of  reinsurance  of  a  marine  risk.  Sun 
Mvt,  Int.  Co.  v.  Ocean  In$.  Co.  107  U.  8.  485, 
27  L.  ed.  887.  Tbe  very  marked  difference 
between  the  situation  of  the  parties  in  marine 
insurance  and  that  of  parties  to  a  fire  or  life 
policy  has  led  many  courts  of  this  country  to 
modify  the  rigor  of  the  doctrine  in  its  applies* 
tion  to  fire  and  life  insurance,  and  to  lean  to- 
wards the  view  that  no  failure  to  disclose  a 
fact  material  to  the  risk,  not  inquired  about, 
will  avoid  the  policy,  unless  such  nondiscloe- 
ure  was  with  intent  to  conceal  from  tbe  in- 
surer a  fact  t)elieyed  to  be  material;  that  is, 
unless  the  nondisclosure  was  fraudulent.  In 
marine  insurance  the  risk  was  usually  tendered 
and  accepted  when  the  vessel  was  on  the  high 
seas,  where  the  insurer  had  no  opportunity  to 
examine  her,  or  to  know  the  particular  cir- 
cumstances of  danger  to  which  she  might  be 
exposed.  The  risk  in  such  a  case  is  highly 
speculative,  and  it  is  manifestly  the  duty  of 
tbe  insured  to  advise  the  insurer  of  every  cir- 
cumstance within  his  knowledge  from  which 
the  probability  of  a  loss  can  be  inferred,  and 
he  cannot  be  permitted  to  escape  the  obligation 
by  a  plea  of  inadvertence  or  negligence.  In 
cases  of  fire  and  life  insurance,  however,  the 
parties  stand  much  more  nearly  on  an  equality. 
The  subject  of  the  fire  insurance  is  usually 
where  the  insurer  can  send  Its  agents  to  give 
it  a  thorough  examination,  and  determine  the 
exteut  to  which  it  is  exposed  to  dapper  of  fire 
from  surrounding  buildings,  or  because  of  tbe 
plan  or  material  of  its  own  structure.  Tbe 
subject  of  life  insurance  is  always  present  for 
physical  examination  by  medical  experts  of  the 
insurer,  who  often  acqiJire,  by  lung  and  heart 
tests,  and  by  chemical  analysis  of  l)odily  excre- 
tions, a  more  intimate  knowledge  of  the  bodily 
condition  of  tbe  applicant  than  he  has  himself. 
Then,  too,  the  practice  has  grown  of  requiring 
tbe  applicant  for  both  fire  and  life  insurance 
to  answer  a  great  many  questions  carefully 
adapted  to  elicit  facts  which  tbe  insurer  deems 
of  importance  in  estimating  the  risk.  In  life 
insurance,  not  only  is  the  applicant  required 
to  answer  many  general  questions  concerning 
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himself  and  bis  ancestors,  but  he  is  also  sub- 
jected to  am  extended  examiDation  cooceniing 
his  bodily  history.  This  was  true  in  the  case 
at  bar.  When  the  applicant  has  fully  and 
truthfully  answered  all  these  questions,  he 
may  rightfully  assume  that  the  range  of  the 
examination  had  coyered  all  matters  within  or- 
dinary human  experience  deemed  material  bv 
the  insurer,  and  that  he  is  not  required  to  rack 
his  memory  for  circumstances  of  possible  ma- 
teriality, not  inquired  about,  and  to  volunteer 
them.  He  can  only  be  said  to  fail  in  his  duty 
to  the  insurer  when  he  withholds  from  him 
some  fact  which,  though  not  made  the  subject 
of  inquiry,  he  nevertheless  believes  to  be  ma- 
terial to  the  risk,  and  actually  is  so,  for  fear  it 
would  induce  a  rejection  of  the  risk,  or,  what 
is  the  same  thin^,  with  fraudulent  intent.  A 
strong  reason  why  the  rule  as  to  concealment 
should  not  be  so  stringent  in  cases  of  life  insur- 
ance as  in  marine  insurance  is  that  the  question 
of  concealment  rarelv,  if  ever,  arises  until  after 
the  death  of  the  applicant,  and  then  the  mouth 
of  him  whose  silence  and  whose  knowledge  it 
is  claimed  avoid  the  policy  is  closed.  The  ap- 
plication is  generally  prepared,  and  the  ques- 
tions are  generally  answered,  under  the  super- 
vision of  an  eager  life  insurance  solicitor. 
Only  the  barest  outlines  of  the  conversations 
between  the  applicant  and  the  solicitor  are  re- 
duced to  writing.  The  applicant  is  likely  to 
trust  the  Judgment  of  the  solicitor  as  to  the  ma- 
teriality of  everything  not  made  the  subject  of 
express  inquiry,  and.  with  the  solicitor's  strong 
motive  for  securing  the  business,  there  is  dan- 

§er  that  facts  communicated  to  him  may  not 
nd  their  way  into  the  application.  With  re- 
spect to  a  contract  thus  made,  it  is  clearly  just 
to  require  that  notbiog  bpt  a  fraudulent  non- 
disclosure shall  avoid  the  policy.  Nor  does 
this  rule  result  in  practical  hardship  to  the  in- 
surer, for  in  every  case  where  the  undisclosed 
fact  is  palpabl]^  material  to  the  risk  the  mere 
nondisclosure  is  itself  strong  evidence  of  a 
fraudulent  intent.  Thus,  if  a  man  about  to 
fight  a  duel  should  obtain  life  insurance  with- 
out disclosing  his  intention,  it  would  seem  that 
no  argument  or  additional  evidence  would  be 
needed  to  show  the  fraudulent  character  of  the 
nondisclosure.  On  the  other  hand,  where 
men  may  reasonably  differ  as  to  the  material- 
ity of  a  fact  concerning  which  the  insurer 
might  have  elicited  full  information,  and  did 
not  do  so,  the  insurer  occupies  no  such  posi- 
tion of  disadvantage  in  Judging  of  the  risk  as 
to  make  it  unjust  to  require  that  before  the 
policy  is  avoided  it  shall  appear  not  only  that 
the  undisclosed  fact  was  material,  but  also  that 
it  was  withheld  in  bad  faith.  To  hold  that 
good  faith  is  immaterial  in  such  a  case  is  to 
apply  the  harsh  and  rigorous  rule  of  marine 
insurance  to  a  class  of  insurance  contracts  dif- 
fering so  materially  from  marine  policies  in  the 
circumstances  under  which  the  contracting 
parties  a/^ree  that  the  reason  for  the  rule  ceases. 
The  authorities  are  not  uniform,  and  we  are 
able  to  take  that  view  which  is  more  clearly 
founded  in  reason  and  justice.  In  England, 
the  tendency  of  the  courts  has  been  to  hold 
that  the  same  rules  apply  to  fire  and  life  insur- 
ance as  to  marine  insurance,  in  reference  to 
the  eiTect  of  the  concealment  of  material  facts. 
In  Bufe  V.  Tvrner,  6  Taunt.  838,  it  was  held 
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that  the  failure  to  disclose  a  fact  which  the- 
jury  found  material  to  a  fire  risk  avoided  the 
policy,  although  the  nondisclosure  was  in  entire^ 
good  faith.  In  Hvguenin  v.  Eaylty,  6  Taunt. 
186,  and  in  MorrUon  v.  Mvipratt,  i  Eing.  60^ 
the  same  ruling  was  made  in  cases  of  life  insur- 
ance. In  Lindenau  v.  Deaborovgh,  8  Barn.  &: 
C.  580,  which  was  also  a  case  of  life  insurance- 
and  concealment,  Bailey,  J.,  stated  hjs  view 
thus:  **I  think  that  in  all  cases  of  insurance^ 
whether  on  ships,  houses,  or  lives,  the  under- 
writer should  be  informed  of  every  material 
circumstance  within  the  knowledge  of  the  as- 
sured, and  that  the  proper  question  is  whether 
any  particular  circumstance  was  in  fact  ma- 
terial, and  not  whether  the  party  believed  it  to 
be  so." 

The  other  judges  expressed  similar  opin- 
ions. This  language  is  quoted  with  approvaV 
by  Sir  George  Jesse! ,  M.  R..  in  London  Assur- 
anc$  v.  Mansd,  L.  R.  11  Ch.  Div.  868.  In* 
Abbott  v.  Houard,  Hayes.  881,  the  Irish  ex- 
chequer chamber  expressed  approval  cf  Lin- 
denau V.  Desborovgh,  and  followed  it  in  a  fira- 
insu ranee  case.  In  North  British  Ins,  Co.  v. 
Lloyd,  10  Exch.  523,  the  court  of  exchequer 
held,  in  a  case  of  guaranty,  that  the  rule  as  to- 
concealments  in  life  and  marine  insurance  was- 
the  same.  Chief  Baron  Pollock  said:  '*It 
seems  to  us  an  incorrect  proposition,  that  the- 
same  rule  prevails  in  the  case  of  guaranties  as- 
in  assurances  upon  ships  or  lives,  in  which  it 
is  a  settled  rule  that  all  material  circumstances 
known  to  the  assured  are  to  be  disclosed, 
though  there  be  no  fraud  in  the  concealment. 
This  is  peculiar  to  the  nature  of  such  con- 
tracts, in  which  in  general  the  assured  knows,, 
and  the  underwriter  does  not  know,  the  cir- 
cumstances of  the  voyage  or  the  state  of  the- 
health." 

This  case  is  cited  by  Mr.  Justice  Swayne  ii» 
delivering  the  opinion  of  the  court  in  Magee- 
V.  Manhattan  L.  Ins.  Co.  92  U.  8.  98, 28  L.  ed. 
699,  on  a  question  of  guaranty;  but  such  cita- 
tion can  hardly  be  regarded  as  a  considered  ap- 
proval  of    the   declaration'  by  the  court  of 
exchequer  that  the  rule  as  to  concealments  was. 
the  same  in  life  as  in  marine  insurance.    In 
the  course  of  the  argument  in  Hoyd^s  Case, 
Baron  Parke  approves  the  statement  of  some- 
able  American  law  writer  on  insurance. — pre- 
sumably Mr.  Duer, — that  the  rule  for  the  ne- 
cessity of  the  disclosure  of  all  material  circum- 
stances in  cases  of  insurance  is  founded  on- 
mercantile  usage,  and   not    upon  fraud.     10^ 
Exch.  581.    This  only  confirms  our  view  that 
the  rule  had  its  origin  in  the  peculiar  exigen- 
cies of  a  very  speculative  business,  to  wit,  ma- 
rine insurance.     To  enforce  it  in  respect  to  life 
insurance  is  to  transfer  the  result  of  a  usacre 
prevailing  in  one  branch  of  business  to  an- 
other, where  the  conditions  are  very  different, 
and  are  of  a  character  that  prevents  the  possi- 
bility of  the  existence  of  a  definite  usage,  well 
known  to  both  parties,  in  respect  to  the  con- 
tracts made.     It  is  the  business  of  shipowners 
and  their  brokers  frequently  to  deal  iu  insur- 
ance, and  they  may  be  presumed  to  know  the 
usages  prevailiug  with  respect  to  contracts  that 
they  are  constantly  making.     In  life  insurance- 
the  insured  never  makes  a  business  of  taking 
such  insurances,  and  in  most  cases  be  takes  but 
one  policy.    In  Wheelton  v.  Hardisty,  8  EL  &^ 
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B1.  282,  283,  the  exchequer  chamber  held  that 
SD  untrue  statemeot  of  a  material  fact  in  a 
proposal  for  iDsurance,  made,  not  by  the  Id- 
tured,  but  by  the  person  whose  life  was  the 
subject  of  insurance,  did  not  avoid  the  policy, 
in  I  he  absence  of  knowledge  of  its  untruths 
by  the  insured.  In  this  conclusion  the  court 
sTOwedly  departed  from  the  rule  of  law  gov- 
erniDg  marine  policies,  by  which  such  a  state- 
ment is  always  treated  as  a  warranty  and  con- 
dition of  the  policy.  See  especially  the  Judg- 
ments of  Martin  and  Bramwell,  BB.,  and 
Crowder.  J.,  pages  296,  298,  299.  In  Thomson 
y.  Weems,  L.  R.  9  App.  Cas.  671,  which  was  a 
Scotch  appeal  in  a  life  insurance  case.  Lord 
Blackburn  said:  "In  policies  of  marine  insur- 
ance I  think  it  is  settled  by  authority  that  any 
statement  of  a  fact  bearing  upon  the  risk  in- 
troduced into  the  written  policy  is,  by  what- 
e?er  words  and  in  whatever  place,  to  be  con- 
strued as  a  warranty,  and  prima  facie,  at  least 
that  the  compliance  with  that  warranty  is  a 
condition  precedent  to  the  attaching  of  the 
risk  I  think  that  on  the  balance  of  authority 
the  general  principles  of  insurance  law  apply 
to  ail  insurances,  whether  marine,  life,  or  fire; 
see  per  Lord  Eldon,  C,  in  a  Scotch  appeal  on 
a  fire  insurance  case.  NewcaitU  F.  Ins.  Co.  y. 
Macmorran  (July  10,  1815),  8  Dow,  at  page 
262.  No  question  arises  on  that  in  the  present 
case,  but  I  do  not  think  that  this  rule  as  to  the 
coDstruction  of  marine  policies  is  also  applica- 
ble to  the  construction  of  life  policies." 

Mr.  Pollock  states,  in  the  fourth  edition  of 
bis  work  on  Contracts  (page  490.  note  i),  that 
Wheelton  y.  Hardisiy  virtually  overrules  Lin- 
denan  y.  Desboraugh.  It  may  be  doubted 
vhetber  it  has  this  effect,  because  the  latter 
case  only  established  the  doctrine  that  the  with- 
holding of  any  material  fact  "within  the 
knowledge  of  the  assured"  avoided  the  policy, 
whereas  in  Wheelton  y.  Hardisty  the  untrue 
statement  was  not  made  by  the  assured,  and 
its  untruth  was  not  known  to  him.  But,  while 
Ur.  Pollock's  view  of  the  conflict  between 
Lindenau  y.  Desborough  and  Wheelton  v.  Uar- 
ditty  may  not  be  precisely  accurate,  it  is  cer- 
tainly true  that  the  latter  case,  decided  by  the 
highest  court  in  England  before  which  the 

Suestion  has  come  in  such  a  way  as  to  require 
ecision,  is  an  authority  for  the  proposition 
that  the  peculiar  circumstances  under  which 
marine  policies  are  issued  require  a  construc- 
tion of  their  terms  that  is  not  given  to  policies 
of  life  and  fire  insurance.  It  is  said  that  the 
utmost  good  faith  {ttberrima  fides)  is  required 
in  all  contracts  of  insurance,  and  hence  the 
same  rule  of  concealment  must  apply  to  life 
and  fire  insurance,  and  must  avoid  a  policy 
for  nondisclosure  of  a  material  fact,  though 
in  entire  good  faith.  But  it  was  the  same 
tiandard  of  uberrima  fides  which  held  the  in- 
lurer  to  his  innocent  misrepresentations  as  con- 
ditions precedent  and  warranties  in  marine  in- 
surance. Why  should  not  a  difference  be  also 
made  in  respect  to  innocent  nondisclosures  in 
life  and  fire  insurance?  The  distinction  made 
in  Wheelton  y.  H.irdisty  between  marine  and 
life  insurance  policies  seems  to  Justify  the  lan- 
guage of  Mr.  Pollock  [in  his  Contracts,  4th  ed. 
*490],  where,  after  stating  the  rule  of  conceal- 
ments and  misrepresentation  in  marine  insiir- 
auce,  he  says:  "These  rules  have,  in  modern 
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times  at  any  rate,  been  uniformly  treated  both 
in  law  and  in  equity  as  determined  by  the  ex- 
ceptional and  speculative  nature  of  this  partic- 
ular contract,  and  not  affording  ground  for 
any  conclusions  of  general  law.  That  they  do 
not  apply  to  the  contract  of  life  insurance  is 
clear  from  the  Judgments  in  the  exchequer 
chamber  in  Wheelton  y.  Hardisty^  though  a 
different  opinion  formerly  preyailed,  and  in 
this  very  case  was  not  contradicted  in  the 
court  below." 

Mr.  Pollock  refers  to  London  Assurance,  y. 
Mansel,  L.  li.  11  Cb.  Div.  863,  as  deciding  that 
a  material  concealment  avoids  a  policy  of  life 
insurance,  but  says  (at  p.  491,  note  m):  "Prob- 
ably a  material  fact  means  for  this  purpose  a 
fact  such  that  its  concealment  makes  the  state- 
ment actually  furnished. though  literally  irue,sr> 
misleading  as  it  stands  as  to  be  in  effect  untrue  " 

Certainly,  this  was  all  that  it  was  necessary 
to  decide  in  that  case,  although  the  words  of 
Sir  George  Jessel  are  much  broader.  And 
what  is  of  prime  importance  to  us,  the  Su- 
preme Court  of  the  United  States  has  expressly 
approved  the  conclusion  which  the  master  of 
rolls  reached  in  that  case,  on  its  facts,  with  an 
equally  express  dissent  from  the  wider  effect 
of  his  languafira  Phcenix  Mut,  L.  Ins.  Co,  v. 
Raddin,  120  U.  S.  183,  80  L.  ed.  644,  and  the 
remarks  of  Mr.  Justice  Gray  on  page  193,  and 
paee647,  SOL.  ed. 

Coming  now  to  the  American  authorities, 
we  find  very  early  In  reported  cases  a  disposi- 
tion to  depart  from  the  strict  rules  of  marine 
insurance  law  in  the  consideration  of  fire  and 
life  policies.  In  Farmer^  Ins,  d  Loan  Co.  y, 
Snyder,  16  Wend.  481. 80  Am.  Dec.  118,  Chan- 
cellor Walworth,  delivering  the  opinion  of  the 
supreme  court  of  errors  of  New  York,  refera 
to  the  peculiar  rule  of  construction  applied  to 
that  "anomalous  and  informal  instrument 
called  a  'marine  policy/  "  and  expresses  thfr 
opinion  that  it  is  not  to  be  applied  in  its  strict- 
ness to  fire  policies.  The  same  view  is  ex- 
pressed in  JoUi/  y.  Baltimore  Equitable  8oc. 
1  Harr.  &  G.  295.  18  Am.  Dec.  288.  by  l  he- 
court  of  appeals  of  Maryland.  In  Burritt  y. 
Saratoga  County  Mut.  F.  Ins.  Co.  6  Hill,  188. 
40  Am.  Dec.  845.  Bronson,  J.,  speaking  for 
the  supreme  court  of  New  York,  after  refer- 
ring to  the  rule  by  which  nondisclosure  of 
material  facts  avoids  a  marine  policy,  although 
no  inquiry  be  made,  and  although  it  is  the  re- 
sult of  innocent  mistake  or  inadvertence,  said 
(p.  192,  p.  847  of  40  Am.  Dec): 

"But  this  doctrine  cannot  be  applicable, — at 
least  not  in  its  full  extent, — to  policies  against 
fire.  If  a  man  is  content  to  insure  my  bouse 
without  taking  the  trouble  to  inquire  of  what 
materials  it  is  constructed,  bow  it  is  situated  in 
reference  to  other  buildings,  or  to  what  uses  it 
is  applied,  he  has  no  ground  for  complaint 
that  the  hazard  proves  to  be  greater  than  he 
had  anticipated,  unless  I  am  chargeable  with 
some  misrepresentation  concerning  the  nature 
or  extent  of  the  risk.  It  is  therefore  the  prac- 
tice of  companies  which  insure  against  fire  to 
make  inquiries  of  the  assured  in  some  form, 
concerning  all  such  matters  as  are  deemed  ma- 
terial to  ^Ue  risk,  or  which  may  affect  the 
amount  of  premium  to  be  paid.  This  is  some- 
times done  by  the  conditions  of  insurance  an- 
nexed to  the  policy,  and  sometimes  by  requir- 
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itig  tbe  applicant  to  state  particular  facts  in  a  I 
wntten  application  for  insurance.  When  thus 
called  upon  to  speak,  he  is  bound  to  ntake  a 
true  and  full  representation  concerning  all 
matters  brought  to  his  notice,  and  any  conceal- 
ment will  have  the  like  eflect^as  in  the  case  of 
a  marine  risk." 

The  use  of  "concealment/'  in  this  last  pas- 
sage, should  be  remarked.  It  means  there  a 
failure  fully  to  answer  a  question  put;  and  it 
was  such  a  concealment  which  Sir  George 
Jessel  had  to  consider  in  London  Asmranee  v. 
Mantel,  and  was  defined  by  Sir  Frederick 
Pollock.  It  is  not  a  mere  silence  upon  a  mat- 
ter not  made  the  subject  of  inquiry.  It  is  nec- 
essary to  determine  in  which  sense  the  word  is 
used  in  decided  cases,  before  their  bearing 
on  the  present  question  can  be  clearly  under- 
stood. Here  we  are  considering  only  the  duty 
of  the  insured  in  respect  to  something  not  in- 
quired about.  The  Supreme  Court  of  tbe  Unit- 
eid  States,  in  dark  v.  Manufacturerff  Int.  Co. 
49  U.  S.  8  How.  286.  249,  12  L.  ed.  1061, 1066. 
suggests  a  distinction  between  fire  and  marine 
Insurance,  in  reference  to  the  obligation  of  tbe 
insured  to  speak  when  not  inquired  of.  and 
•cites  in  support  of  it  the  Maryland  and  New 
York  cases  just  referred  to.  In  Gates  ▼.  Mad- 
iton  County  Mut.  Int.  Co.  6  N.  T.  469,  55  Am. 
Dec.  860,  the  court*  of  appeals  held  that  in  the 
•case  of  a  fire  policy,  where  the  insured  makes 
4i  fuU  answer  to  all  the  questions  put  to  him, 
lie  is  not  answerable  for  an  omission  to  men- 
tion tbe  existence  of  other  facts,  about  which 
DO  inquiry  is  made,  unless  he  withholds  men- 
tion of  them  with  intent  to  defraud.  *'  He  has 
a  right  to  suppose  that  the  insurer,  in  making 
inquiries  In  respect  to  particular  facts,  deems 
all  others  to  be  immaterial  to  tbe  risk  to  be 
taken,  or  that  he  takes  upon  himself  the  knowl- 
edge, or  waives  information  of  them."  See 
also  Browning  v.  Borne  Int.  Co.  71  N.  Y.  508. 
27  Am.  Rep.  867;  Woodruff  y.  Imperial  F.  Int. 
Co.  88  N.  Y.  188;  Short  v.  Borne  Int.  Co.  90 
N.  Y.  16,  48  Am.  Rep.  188;  Haight  7.  Conti- 
nental Int.  Co.  92  N.  Y.  65.  In  Bartford  Pro- 
tection Int,  Co.  v.  Barmer,  2  Ohio  St.  452,  69 
Am.  Dec.  684,  which  was  a  fire  insurance  case, 
the  defense  was  made  that,  previous  to  the  is- 
suing of  tbe  policy,  there  had  been  a  fire  in  the 
insured  premises,  which  had  not  been  disclosed 
to  the  insurer.  The  court  charged  the  jury 
that,  if  they  found  the  circumstance  to  m 
material  to  the  risk,  the  policy  was  void, 
"whether  concealment  resulted  from  fraud, 
accident,  or  mistake."  Judge  Rannev— one  of 
Ohio's  greatest  judges— presided  at  the  circuit  | 
in  this  cause,  and  delivered  the  opinion  of  the 
supreme  court.  In  the  supreme  court  he  ex- 
pressed the  view  that  he  was  in  error  in  his 
charge,  in  thus  enforcing  the  rule  of  marine 
insurance  in  a  fire  insurance  case.  Such  an 
expression  of  opinion  was  not  necessary  to  the 
conclusion  in  the  case,  but  tbe  high  standini? 
of  the  jjudge  gives  great  weight  to  even  his 
obiter  dtetum.  He  said:  **lt  is  not  now  true, 
whatever  may  be  thought  of  tbe  older  author- 
ities, that  there  is  no  difference  in  this  respt'Cl 
[i.  e.  as  to  the  rule  of  concealment]  between 
marine  and  fire  insurance,  nor  that  a  failure  to 
disclose  every  fact  material  to  the  risk,  upon 
which  information   is  not  asked  for,  or  sup- 
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pressed  with  a  fraudulent  intent,  wil\  avoid  a 
policy  of  the  latter  description.  The  reason  of 
the  rule,  and  the  policy  in  which  it  was 
founded,  in  its  application  to  marine  risks,  en- 
tirelv  fail  when  applied  to  fire  policies.  In 
the  former,  the  subject  of  insurance  is  generally 
beyond  the  reach,  and  not  open  to  the  inspec- 
tion, of  the  underwriter,  often  in  distant  ports 
or  upon  the  high  seas,  and  the  peculiar  perils 
to  which  it  may  be  exposed,  too  numerous  to 
be  anticipated  or  inquired  about,  known  only 
to  the  owners  and  those  in  their  employ;  while 
in  the  latter  it  is,  or  may  be.  seen  and  inspected 
before  the  risk  is  assumed,  and  its  construc- 
tion, situation,  and  ordinary  hazards  as  well 
appreciated  by  the  underwriter  as  the  owner. 
In  marine  insurance  the  underwriter,  from  the 
very  necessities  of  his  undertaking,  is  obli^d 
to  rely  upon  Uie  assured,  and  has,  therefore, 
the  risht  to  exact  a  full  disclosure  of  all  the 
facts  known  to  him,  which  nouiy  in  any  way 
affect  the  risk  to  be  assumed.  But  in  fire  in- 
surance no  such  necessity  for  reliance  exists, 
and,  if  the  underwriter  assumes  the  risk  with- 
out taking  the  trouble  to  either  examine  or  in- 
quire, he  cannot  very  well,  in  the  absence  of 
all  fraud,  complain  that  it  turns  out  to  be 
greater  than  he  anticipated.  And  so  are  the 
latest  and  best  authorities." 

In  Massachusetts,  in  the  earlier  authorities, 
the  stringent  rule  of  marine  insurance  as  to 
concealments  was  declared  applicable  with  all 
its  rigor  to  fire  policies.  In  Curry  v.  Common- 
u)talih  Int.  Co.  lU  Pick.  585.  20  Am.  Dec.  547, 
it  was  held  that  if  the  assured  did  not  com- 
municate facts  within  his  knowledge  which  in- 
creased the  risk,  though  he  was  not  questioned 
concerning  them,  and  though  be  supposed  the 
facts  not  to  be  material,  the  policy  was  void. 
This  can  hardly  be  reconciled  with  the  later 
cases  in  the  same  court.  In  Wathington  AftUt 
Emory  Mfg.  Co.  v.  Weymouth  d  B.  Mut.  F.  Int, 
Co.  185  Mass.  503.  the  question  was  whether  a 
failure  to  state  that  the  insured  did  not  own 
the  land  on  which  the  buildings  stood  avoided 
tbe  policy.  Ko  fraud  appeared.  The  court 
said:  "The  defendant  saw  fit  to  issue  this  pol- 
icy without  any  speci6c  inquiries  of  the  plain- 
tiff as  to  the  title  to  tbe  land,  and  without  aay 
representations  by  tbe  plaintiff  upon  this  point. 
It  was  its  own  carelessness,  and  it  cannot  avoid 
the  policy  without  proving  intentional  misrep- 
resentation or  concealment  on  the  part  of  the 
plaintiff.  An  innocent  failure  to  communicate 
facts  about. which  the  plaintiff  was  not  asked 
will  not  have  this  effect;"  citing  Com.  v.  Bide 
A  Leat?ier  Int.  09. 112  Mass.  186.  17  Am.  Rep. 
72;  Fowlf  V.  Springfield  F.  ds  M.  Int.  Co.  123 
Mass.  191,  28  Am.  Rep.  808;  WaM  v.  Fire 
Atto.  of  Philadelphia,  127  Mass.  883. 

Nor  does  Chief  Justice  Shaw's  definition  of 
''concealment"  in  a  fire  insurance  case  seem  to 
be  as  broad  as  that  prevailing  in  marine  insur- 
ance. In  Danielt  v.  Budson  River  F.  Int.  Co, 
12  Gush.  416,  59  Am.  Dec.  192,  he  said  in  de- 
fining the  term  as  u.oed  in  a  fire  pr>licy  (p.  425, 
59  Am.  Dec.  p.  196):  **  'Concealrnenl*  is  the 
designed  and  intentional  withholding  of  any 
fact  material  to  the  risk,  which  the  assured  in 
honesty  and  good  faith,  ought  to  communicate 
to  the  underwriter.  Mere  silence  on  the  part 
of  the  assured,  especially  as  to  some  matter  of 


1800.       Pbhk  Mutual  Lnrs  las.  Co.  t.  MEGHAiacs*  Sayings  Bask  A  Tnvn  Ca        8d 


fact  which  he  does  not  consider  it  important 
for  the  underwriter  to  know,  is  not  to  be  con- 
sidered as  sach  concealment." 

There  are  many  other  cases  of  flre  insurance 
in  which  it  is  held  that  a  nondisclosure  of  a 
material  fact  not  inquired  about  does  not  aToid 
the  policy  unless  it  appears  to  have  been  with- 
held with  fraudulent  intent.  Alkan  v.  New 
Hampthire  Ifii.  Co.  58  Wis.  186;  Vankirk  y. 
Citiun^  In:  Go.  79  Wis,  627;  WytfietiUe  Ins. 
Co.  y.  StulU,  87  Va.  629, 636;  Sanfard  y.  Eoyal 
Im.  Co.  11  Wash.  658;  Peher  }Sfg.  Co.  y.  St. 
Paul  F,  d:  M.  Im.  Co.  41  Fed.  Sep.  271. 

The  number  of  life  insurance  cases  in  which 
the  question  has  arisen  is  small.  In  Bawls  y. 
American  Mut.  L.  Im^  Co.  27  N.  Y.  287.  84 
Am.  Dec.  280.  the  court  of  appeals  held  that, 
where  an  applicant  for  life  insurance  fully  and 
truly  answered  all  questions  put  to  him  by  the 
company,  the  mere  omission  to  state  matter, 
though  material  to  the  risk,  would  not  be  a 
concealment,  and  would  not  affect  theyalidity 
of  the  policy,  on  the  ground  that  the  applicant 
might  presume  that  the  insurer  had  questioned 
him  on  all  subjects  which  he  deemed  material. 
In  Mallory  y.  Traveler^  Ins.  Co,  47  N.  Y.  52, 
57.  7  Am.  Rep.  410,  the  same  court  sustained 
a  charge  to  the  Jury,  that,  if  the  applicant  did 
not  conceal  any  fact  which,  in  his  own  mind, 
wss  material  in  making  the  application,  the 
policy  was  not  yoid.  8te  also  Cneever  y.  Union 
Cent.  L.  Ins.  Co.  4  Am.  Law  Rec.  155.  In 
Vo$e  y.  Eagle  Life  d  Health  Ins.  Co.  6  Cush. 
42,  the  supreme  judicial  court  of  Massachu- 
setts announced  the  principle,  as  applicable  to 
life  policies,  that  the  concealment  of  a  material 
fact  will  ayoid  the  policy,  though  it  is  the  re- 
sult of  accident  or  negligence,  and  not  of  de- 
sign. The  case  did  not  call  for  the  application 
of  such  a  principle.  The  applicant  was  asked 
if  he  was  afflicted  with  any  disease.  He  an- 
swered that  he  was  not.  At  the  time  he  had 
consumption,  and  had  experienced  seyeral  of 
the  premonitory  symptoms.  His  answers  were 
made  the  basis  of  the  policy.  It  is  probable 
that  the  term  "concealment."  as  used  in  this 
case,  refers  to  an  incomplete  answer  to  a  gen- 
eral question,  rather  than  a  failure  to  yolun- 
teer  a  fact  not  asked  for,  because  the  court 
uses  in  the  opinion  language  which  is  incorpor- 
ated in  the  bead  note  as  follows:  "It  is  the 
duty  of  the  insured  to  disclose  all  material 
facts  within  his  knowledge.  Although  specific 
questions  applicable  to  all  men  are  proposed 
oy  the  insurers,  yet  there  may  he  particular 
circumstances  affectincr  the  indiyidual  to  be  in- 
sured, which  are  not  likely  to  be  known  to  the 
insurers;  and  the  concealment  of  a  material 
fact,  wheD  a  general  question  is  put  by  the  in- 
surers, at  the  time  of  effecting  the  policy, 
which  would  elicit  that  fact,  will  yitiate  the 
policy." 

But,  whateyer  the  effect  of  this  case,  we 
think  the  modem  tendency,  eyen  of  Massachu- 
setts decisions,  is  to  require  that  a  nondisclo- 
sure of  a  fact  not  inquired  about  shall  be  fraud- 
ulent, before  yitiating-  the  'policy;  and,  as 
already  stated,  this  yiew  is  founded  on  the 
better  reason.  The  subject  is  by  no  means  as 
clear,  upon  the  authorities,  as  could  be  wished, 
acd  the  text-writers  find  much  difHculty  in 
reconciling  the  cases.    May,  Ins.  8d  od.  g§  202, 
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208,  207.    We  hold  that  the  charge  of  the  cir- 
cuit court  upon  this  question  was  correct. 

It  is  also  objected  that  the  court  was  wrong 
in  charging  the  jury  that  the  burden  of  proof 
to  establish  the  materiality  of  the  misrepre- 
sentation or  concealment,  as  well  as  the  fraudu- 
lent intent,  where  that  was  necessary,  was  upon 
the  defendant.  Unquestionably,  this  is  the 
eeneral  rule.  2  Greenl.  Ey.  15th  ed.  §  898; 
lidmarsh  y.  Wasfiington  F.  d  M.  Ins.  Co.  4 
Mason,  489.  441;  Fiske  y.  New  England  Marine 
Ins.  Co.  15  Pick.  810;  Jones  y.  Brooklyn  L.  Ins. 
Co.  61  N.  Y.  79;  Piedmofit  d  A.  L.  Ins.  Co.  y. 
Ewing,  92  U.  8.  877,  28  L.  ed.  610;  Orangen^ 
L.  Ins.  Co.  y.  Broton,  57  Miss.  808.  84  Am. 
Rep.  446.  It  is  urged  for  the  defendant,  how- 
eyer,  that,  because  it  was  admitted  that  Schardt 
made  an  untrue  answer  concerning  his  other 
insurance,  the  presumption  was  that  it  was  in- 
tentionally untrue,  and  that  the  court  should 
have  so  instructed  the  jury.  Had  the  defend- 
ant requested  such  a  charge,  the  question 
would  then  haye  been  presented  for  decision. 
But,  instead  of  requesting  such  an  instruction, 
defendant  framed  a  single  charge,  which  in- 
structed the  jury  that  they  should  presume, 
not  only  that  the  failure  to  mention  the  fact 
was  intentional,  but  also  that  it  was  material. 
This  was  erroneous,  and  the  court  rightly  re- 
fused to  giye  it.  But  we  do  not  think  that  the 
defendant  was  entitled  to  the  instruction  that 
the  admission  that  Schardt  had  a  policy  in  the 
New  York  Life  Insurance  Company,  and 
failed  to  mention  it,  raised  the  presumption 
that  his  omission  was  intentional,  or,  what  la 
the  same  thing,  that  it  was  fraudulent.  There 
is  a  natural,  and  perhaps  a  legal,  presumption 
of  the  continuance  of  a  state  of  knowledge  as 
of  the  state  of  sanity  or  marriage,  and,  it  being 
admitted  that  Schardt  once  knew  that  he  had 
taken  this  policy  for  $5,000,  that  he  continued 
to  know,  and  so  remembered  that  he  had  the 
policy  when  he  omitted  to  mention  it.  But 
the  presumption  is  not  conclusiye.  Men  do 
forget  entirely  a  fact  previously  known  to 
them,  and  they  do  forget  it  temporarily,  so 
that  they  may  make  an  untrue  statement  inad- 
yertently  about  it.  though  recently  known  to 
them.  The  possibility  or  probability  of  their 
doing  so  depends  on  the  character  or  the  fact 
in  question,  and  all  the  circumstances  under 
which  the  misstatement  concerning  it  is  made. 
There  is  also  a  presumption  that  a  man  does 
not  make  a  fraudulent  misstatement;  but  men 
frequently  do  nevertheless  make  such  state- 
ments; and  the  question  whether  the  presump- 
tion is  overcome  depends  on  the  evidential 
weiffht  to  be  given  to  all  the  circumstances,  in- 
cluding possible  motive,  together  with  the  posi- 
tive evidence  of  witnesses.  The  two  presump- 
tions in  this  case  covered  the  same  ground,  and 
were  conflicting.  Neither  was  conclusive,  and 
it  was  for  the  jury  to  determine  from  all  the 
circumstances  what  the  truth  was.  It  would 
seem  proper  that  an  instruction  referring  to 
one  of  these  presumptions  should  also  refer  to 
the  other,  and*  should  point  out  the  duty  of  the 
jury  to  weigh  the  facts  and  circumstances  in 
the  light  of  both.  Nothing  here  said,  how- 
ever, IS  intended  to  measure  the  duty  of  the 
court  in  instructing  the  jury  as  to  presump- 
tions from  particular  facts  when  other  facta 
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and  circumstances  affecting  the  weight  of  the 
presumption,  or  rebutting  it,  appear  in  the 
case,  or  when  other  and  conflicting  presump- 
tions may  also  have  application  to  possible 
phases  oi  the  evidence.  It  is,  and  must  be, 
largely  within  the  discretion  of  the  court,  even 
when  a  special  instruction  on  the  subject  is  re- 
quested, to  determine  in  such  case  whether  it 
is  useful  to  call  the  attention  of  the  jury  to 
presumptions  from  particular  facts  at  all.  when 
such  presumptions  do  not  shift,  as  between  the 
parties,  "the  duty  of  going  forward  with  the 
evidence,*'  as  it  is  sometimes  called.  Instruc- 
tioDS  as  to  such  presumptions  are  more  or  less 
in  the  nature  of  comment  on  the  evidence,  the 
scope  of  which  is  always  within  the  discretion 
of  the  trial  court. 

For  the  error  already  referred  to  in  the  ex- 
clusion of  evidence,  the  judgment  of  the  Circuit 
Court  is  reverted,  with  instructions  to  order  a 
new  trial. 

A  petition  for  rehearinip  was  subsequently 
filed,  in  response  to  which,  on  April  14,  1896, 
T»flt  Circuit  Judge,  handed  down  the  fol- 
lowing opinion: 

This  is  a  petition  for  rehearing  by  the  Penn 
Mutual  Life  Insurance  Company,  plaintiff 
in  error.  The  action  below  was  on  a  policy  of 
life  insurance,  and  resulted  in  a  verdict  and 
judgment  against  the  defendant,  the  insurance 
company,  in  the  opinion  heretofore  filed  in 
the  case  we  reversed  the  jud/a^ment  of  the  court 
below  for  an  error  in  ezcludmg  evidence,  and 
for  the  guidance  of  the  court  below  in  a  new 
trial  we  considered  other  questions  upon  the 
record.  The  Pennsylvania  statute  (act  June 
23, 1885,  Laws  1885,  p.  184,  No.  lOi;,  which 
controlled  the  construction  of  the  policy,  pro- 
vided, in  effect,  that  no  misrepresentation  in 
the  application  should  avoid  the  policy  unless 
it  was  either  made  in  bad  faith  or  was  material 
to  the  risk.  It  appeared  upon  the  trial  that  in 
answering  a  question  as  to  other  life  insurance 
upon  his  life,  John  Schardt,  the  insured,  bad 
mentioned  three  policies,  aggregating  $16,000, 
but  had  omitted  to  state  one  which  he  had  for 
$5,000.  The  court  below  refused  to  charge 
the  jury  that  the  misrepresentation  avoided  the 
policy,  even  though  it  was  not  material  to  the 
risk,  because  necessarily  made  in  bad  faith. 
In  this  we  held  there  was  no  error,  and  we  are 
pressed  by  the  petition  for  a  rehearing  to  ex- 
amine the  correctness  of  our  holding.  The 
argument  of  the  learned  counsel  is  that  a  mis- 
representation in  bad  faith,  within  the  mean- 
ing of  the  statute,  is  an  untrue  statement, 
made  under  such  circumstances  that  it  would, 
if  resulting  in  injury,  support  a  recovery  in  an 
action  for  deceit  at  common  law;  and  that  in 
such  an  action,  if  the  fact  misrepresented  is  one 
concerning  the  defendant's  own  affairs,  of 
which  he  must  at  some  time  have  had  personal 
knowledge,  he  is  held  to  a  knowledge  and  re- 
collection of  it  at  the  time  of  the  statement, 
and  cannot  be  heard  in  defense  to  say  that  in- 
advertently and  through  forgetfulness  he  made 
the  statement  in  the  honest  belief  of  its  truth. 
Therefore  it  is  said  that  in  this  case  the  court 
below  should  have  told  the  jury  that,  as  the  in- 
eured  must  have  known  of  the  omitted  policy 
when  he  took  It,  he  is  conclusively  presumed 
to  have  known  it  when  he  signed  his  applica- 
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tion,  and  so  to  have  made  the  statement  coo- 
cerning  his  other  insurance  in  bad  faith.  The 
argument  is  unsound.  We  have  here  to  deal 
with  the  statutory  meaning  of  the  phrase 
"misrepresentation  in  bad  faith."  "In  bad 
faith"  is  not  a  technical  term  used  only  in  ac- 
tions for  deceit.  It  is  an  ordinary  expression, 
the  meaning  of  which  is  not  doubtful.  It 
means  "with  actual  intent  to  mislead  or  de- 
ceive another."  It  refers  to  a  real  and  actual 
state  of  mind  capable  of  both  direct  and  cir 
cumstantial  proof.  A  man  may  testify  di- 
rectly to  his  knowledge  and  intention  ir  the}' 
are  in  issue,  and  they  may  also  be  inferred 
from  circumstances.  If  a  man  makes  a  state- 
ment in  the  honest  belief  that  it  is  true,  he  does 
not  make  that  statement  in  bad  faith,  even  if 
his  honest  ignorance  of  the  truth  is  the  result 
of  the  grossest  carelessness.  The  fact  that  be 
could  only  be  ignorant  through  gross  careless- 
ness may  be  evidence  to  show  that  he  was 
not  ignorant,  and  therefore  spoke  in  bad  faith; 
but.  grant  his  honest  belief  in  his  statement, 
and  there  cannot  be  bad  faith  on  his  part  in  the 
ordinary  sense  in  which  those  words  are  used 
in  the  English  languaga  This  is  the  sense  in 
which  they  are  usra  in  the  Pennsylvania 
statute.  Therefore  it  would  clearly  not  have 
been  bad  faith  in  the  insured  if  he  made  the 
statement  concerning  his  other  insurance  in 
the  honest  belief  in  its  truth,  and  omitted  the 
$5,000  policy  through  forgetfulness  and  inad- 
vertence. 

Whether  actual  bad  faith  must  be  shown  In 
common-law  actions  for  deceit  to  justify  a  re- 
covery has  been  the  subject  of  much  contro- 
versy, and  it  has  been  finallv  settled  in  Eng- 
land by  the  decision  of  the  House  of  Lords  in 
Derry  v.  Peek,  L.  R.  14  App.  Cas.  837,  that 
there  can  be  no  recovery  in  sucfi  an  action 
whenever  the  defendant  made  the  statement 
complained  of  in  the  honest  belief  of  its  truth, 
however  unreasonable  such  belief.  Such,  too, 
would  seem  to  be  the  holding  of  the  Supreme 
Court  of  the  United  Slates  in  Lord  v.  Ooddard, 
54  U.  S.  13  How.  198.  14  L.  ed.  Ill  (see  also 
Bigge  v.  Barry.  2  Curt.  C.  C.  250),  though,  in 
view  of  some  of  its  later  cases,  the  question  may 
still  be  an  open  one  in  the  latter  court.  Lehigh 
Zine  &  L  Co,  v.  Bamford,  150  U.  8.  665.  37  L. 
ed.  1215.  There  is  much  authority  in  this 
country  supporting  the  view  that  an  action 
for  deceit  may  be  maintained  against  one  mak- 
ing an  untrue  statement,  though  in  the  honest 
belief  of  its  truth,  if  there  was  no  reasonable 
ground  for  such  belief;  or.  to  put  it  in  another 
way,  if  he  ought  to  have  known  the  truth. 
Cooley,  Torts,  2d  ed.  p.  586.  Nearly  all  the 
cases  upon  which  the  petitioner  relies  are  cases 
in  equity  of  rescission  or  equitable  estoppel  in 
which  bad  faith  is  never  indispensable  as  an 
element,  and  such  of  them  as  are  English  are 
expressly  distinguished  on  this  grnundlin  Derry 
V.  Peek;  Burro  wee  v.  Lock,  10  Ves.  Jr.  470; 
Raley  v.  Williams,  73  Mo.  810;  BuUis  ▼.  NobU, 
36  Iowa,  618.  The  other  English  cases  relied 
on  are,  of  course,  controlled  by  Derry  v.  Peek. 
The  other  American  cases  ar6  cases  of  misrep- 
resentation in  contracts  of  insurance  made 
the  basis  of  the  contract,  and  given  a  con- 
tractual effect.  Towne  v.  Fitcftburg  Mat,  F, 
Ins.  Co.  7  Allen,  51;  ByersY.  Farmer^  Ins.  0», 
35  Ohio  St.  606,  35  Am.  Rep.  623.    The  con- 
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flict  of  BUtbority  in  re^rd  to  actions  for  de- 
ceit i3  whether  actual  bad  faith  is  necessary  to 
«ustain  the  action,  and  not  whether  an  untrue 
-statement,  founded  on  an  honest'  belief  in  its 
truth,  though  inadvertently  or  forgetfully  or 
negligently  made,  is  a  statement  in  bad  faith. 
Here  the  statute  expressly  declares  the  material 
issue  to  be  wlielber  the  misrepresentation  was 
made  in  bad  faith.  This  relieves  us  of  all 
ilifflculty.  The  statute  means  what  it  says.  It 
does  not  mean  constructive  bad  faith.  It  does 
not  mean  gross  negligence,  which  some  courts 


I  have  held  sufilcient  to  sustain  an  action  for  de- 
ceit. It  means  the  same  actual  intent  to  mis- 
lead that  must  be  found  in  convicting  one  of 
the  crime  of  false  pretenses,  and  surely  honest 
belief  in  the  misstatement,  through  forget  ful- 
ness and  inadvertence,  is  a  defense  to  such  a 
charge.  The  reference  to  the  essential  basis  of 
recovery  in  common-law  actions  for  deceit 
only  tends  to  confusion  because  of  the  conflfct 
of  authority,  and  is  in  no  way  helpful  in  con- 
struing the  statute. 

I     27te  petition  is  denietL 


CALIFORNIA  SUPREME  COURT. 


Charles  A.  LEE,  Appt, 

17. 

SOUTHERN  PACIFIC  RAILROAD 
COMPANY,  Bespt. 

OlfiGaLOT.) 

1.  The  proTisiiMi  acmlnit  lemming  a 
f^anchifle  so  as  to  relieve  it  or  property  held 
under  It  from  the  liability  of  the  lessor,  frrantor* 
lessee,  or  ff  ran  tee,  made  by  Const,  art.  12,  S  10, 
does  not  give  an  employee  of  tbe  leasee  of  a  raiU 
road  a  rlffbt  of  action  a«raioBt  tbe  lessor  com- 
pany upon  the  fldtion  tbat  It  is  bis  employer,  but 
merely  enables  him  to  enforce  his  Judgment, 
based  on  tbe  neffllgenoe  of  his  employer,  against 
tbe  property. 

H.  The  lessor  of  a  railroad  whieh  Is 
leased  uader  statutory  authority 
without  any  provision  exempting  the  lessor  from 
liability  remaios  liable  for  an  injury  resulting 
from  the  negligent  omission  of  a  duty  owing 
by  It  to  tbe  pubUo,  such  as  tbe  proper  construc- 
tion of  its  road. 

&  The  lessor  of  a  railroad  Is  liable  to 
an  employee  of  its  lessee  who  is  injured  by  the 
imperfect  construction  and  maintenance  of  tbe 
rslls  and  track. 

•4.  A  warlanee  between  aa  averment 
that  plaintiir  was  an  employee  of  a  rail- 
road company  and  proof  tbiit  be  was  employed 
by  its  lessee  and  injured  through  tbe  lessor^s  neg- 
liiront  construction  of  its  road  u  immaterial. 

« (February  19, 1897.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
tbe  Superior  Court  for  Los  Angeles  Coun- 
ty in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
-leged  to  have  been  caused  by  negligence  for 
which  defendant  ivas  responsible.  '  Beverted, 

The  facts  are  stated  in  the  opinion. 

iieurn.  Cole  &  Cole,  for  appellant: 

A  railway  company  leasing  its  road,  even 
by  consent  of  the  le/zislature,  does  not  thereby 
•escape  all  responsibility  to  the  public. 

Boone,  Corp.  S  S6S. 

But  with  tbe  inhibition  of  tbe  Constitution 
it  is  impossible  to  see  by  what  reGnemeut  of 
^-easonicg  it  can  be  made  to  appear  that  a  rail- 

NOTfi.— As  to  [he  effect  of  a  lease  of  a  railroad  on 
4iflbilitie«,  see  Fisber  v.  We»t  Virginia  ft  P.  R.  Co. 
•<W.  Va.>  23  L.  R.  A.  753:  also  Southern  R.  Co.  v. 
Ik>iiknlgbt  <C.  C  App.  4th  C.)  80  L.  B.  A.  82& 
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road  corporation,  by  the  mere  act  of  leading 
its  railroad,  escapes  liability  for  injuries  occur- 
ring in  the  operation  of  it. 

The  lease  may  be  good  and  valid  for  all 
ordinary  purposes;  but  the  corporate  property, 
the  property  held  under  and  bv  virtue  of  the 
franchise,  the  property  owned  by  the  corpo- 
ration, shall  not,  by  the  subterfuge  of  execut- 
ing a  lease,  be  exonerated  from  liabilities  in- 
curred in  the  operation,  use,  and  enjoyment  of 
that  property. 

If  It  bad  l)een  intended  to  permit  the  limita- 
tion of  liability  by  the  act  of  leasing,  that  in- 
tention would  have  been  expressed,  but  nothing 
of  the  kind  appears. 

It  can  hardly  be  maintained  that  a  corpora- 
tion, less  powerful  than  the  state,  can  thus  de- 
vest itself  of  the  obligations  imposed  by  ila 
charter. 

Civ.  Code,  §  470;  Harmon  v.  Calvmbia  d 
G.  R.  Co.  28  S.  C.  401;  International  d  0.  N. 
R,  Co.  V.  Dun/iam,  68  Tex.  231;  International 
<ft  0.  N.  R,  Co.  V.  Underwood.  67  Tex.  589; 
Palmer  v.  Utah  db  N.  R.  Co,  2  Idaho.  850. 

If  tbe  constitutional  provision  possesses 
any  significance  whatever,  the  franchise  and 
corporate  property  and  the  owner  of  them 
must  be  subject  to  prosecution  for  wrongs 
without  regard  to  the  control  when  the  liability 
arose. 

The  right  to  exercise  corporate  power  is  it- 
self a  franchise. 

People.  Fraeer,  v.  Selfridffe,  52  Cal.  881; 
Spring  Valley  Waterworks  v.  Sehottler,  62  Cal. 
6»;  PeopU,  WiUiame,  v.  Horelei/,  65  Cal.  881; 
Smthem  P.  R.  Co.  v.  Orion,  32  Fed.  Rep. 
457. 

The  act  in  question  is  objectionable  as  em- 
bracing more  than  one  subject,  as  well  as  in  fail- 
ing to  express  one  of  the  subjects  in  its  title. 

People  V.  Parke,  58  Cal.  624;  Abeel  v.  Clark, 
84  Cal.  226;  Bx  parte  Liddell,  98  Cal.  633; 
Lane  v.  State,  49  N.  J.  L.  673;  State,  Drury,  v. 
Bollock,  19  Nev.  371;  State,  Oomalezv,  Palmes, 
28  Fla.  620;  Leach  v.  People,  Patterson,  122 
111.  420;  Churefi  v.  Detroit,  64.  Mich.  571; 
/josch  V.  St.  Charles,  65  Mich.  555;  State  v. 
Wright,  14  Or.  365;  Brown  v.  State,  79  Ga. 
824;  People,  Standerfer,  v.  Hamill,  134  111. 
666:  Dolese  v.  Pierce,  124  111.  140;  Ellis  v. 
Hutchinson,  70  Mich.  154;  Sanilac  County 
Supers.  V.  Avditor  General,  68  Mich.  659:  Re 
CarhondaU  db  P.  Tump,  dk  PL  Road  Co.  (Pa.) 
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13  Atl.  919;' Sewtckley  Y.  Shores.  118  Pa.  165; 
Bagio  v.  BtaU,  86  Tcdd.  272;  Henrieo  County 
Supers.  V.  MeOruder,  84  Va.  828. 

MesiTi,  Bicknell  &  Trask  for  respond- 
ent. 

Henihawy  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  brought  this  action  against  the 
Southern  Pacific  Railroad  Company  to  recover 
damages  for  personal  injuries  sustained  by  him. 
He  pleaded  that  the  defendant  was  the  owner 
of  a  certain  railroad  in  the  county  of  Los  An- 
geles, and  of  its  roadway,  tracks,  and  appur- 
tenances; that,  at  the  time  of  the  injuries  com- 
plained of,  he  was  employed  by  the  defendant 
as  a  brakeman;  and  that  while  in  the  perform- 
ance of  his  duties  as  brakeman,  at  a  aiding 
called  Honby,  on  the  line  of  the  road  he  was 
thrown  from  an  engine  upon  which  he  was 
riding,  and  sustain^  serious  injuries.  The 
cause  of  the  accident  was  alleged  to  be  the  neg- 
ligence of  the  defendant  in  imperfectly  con- 
structing the  rails  and  track  of  the  road  at 
Honby,  and  in  allowin|;  this  defectively  con- 
structed track  to  remain  out  of  repair,  inade- 
quate, and  unsafe.  The  answer  admitted  the 
ownership  by  defendant  of  the  road  in  question, 
denied  that  defendant  was  engaged  in  tbe  busi- 
ness of  operating  the  road,  denied  that  plaintiff 
was  or  ever  had  been  in  its  employ  as  a  brake- 
man,  or  in  any  other  capacity,  and  denied  the 
imperfect  construction  and  want  of  repair  of 
the  rails  and  track.  The  jury  returned  a  gen- 
eral verdict  in  favor  of  plaintiff  in  tbe  sum  of 
$8,000.  It  likewise  made  special  findings  of 
fact  upon  certain  interroeatories  presented. 
These  findings,  with  certain  other  fads  agreed 
to  by  counsel  under  stipulation,  may  thus  be 
summarized:  The  defendant  was  the  owner 
of  the  railroad  upon  which  the  accident  com- 
plained of  occurred,  but,  prior  to  the  time  of 
the  accident,  it  had  leased  the  road  and  all  tbe 
rolling  stock  and  property  of  every  kind  used 
upon  or  in  coonection  with  it  to  the  Southern 
Pacific  Company  of  Kentucky.  The  South- 
ern Pacific  Company  was  at  the  time  of  tbe 
accident  in  the  ezclusiye  operation  of  said  rail- 
road under  the  lease.  The  side  track  upon 
which  tbe  accident  occurred  had  been  con- 
structed by  tbe  Southern  Pacific  Company  as 
an  aid  or  adjunct  to  tbe  main  line,  but  was  tbe 
property  of  the  defendant  corporation.  The 
plaintili  at  the  time  of  tbe  accident,  was  in 
the  employ  of  tbe  Soutbern  Pacific  Company, 
and  not  of  tbe  Southern  Pacific  Railroad  Com- 
pany. The  trial  court  determined  tbat  a  con- 
flict existed  between  the  special  findings  apd 
tbe  general  verdict,  and  holding  that,  under 
the  special  findings,  defendant  was  entitled  to 
Judgment,  rendered  its  decision  accordingly. 

Section  10  of  article  12  of  tbe  Constitution 
declares:  *'The  legislature  shall  not  pass  any 
law  permitting  the  leasing  or  alienation  of  any 
franchise  .so  as  to  relieve  tbe  franchise  or  prop- 
erty held  thereunder  from  the  liability  of  the 
lessor  or  grantor,  lessee  or  grantee,  contracted 
or  incurred  in  tbe  operation,  use,  or  enjoyment 
of  such  franchise,  or  any  of  its  privileges." 
Upon  this  language,  appellant  contends  that 
tbe  Constitution  gives  one  a  right  of  action 
against  the  corporation  which  has  owned  prop- 
erty for  an  injury  which  has  resulted  to  him  in 
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tbe  use  of  such  property  in  the  hands  of  a  lesj^ee* 
or  firrantee  of  tbeoiiginal  owner,  and  from  this- 
he  Insists  that  his  right  of  action  against  the 
defendant  id  established  by  the  Constitution  it- 
self.   The  section  in  question  was  adopted  by 
tbe  constitutional  convention  without  det>ate. 
It  is  a  provision  peculiar  to  this  state.     It  haa 
not  so  far  received  judicial  interpretation;  yet 
we  think  no  diflSculty  need  be  experienced"  in 
arriving  at  its  true  meaning.    It  is  not  to  be 
construed  as  a  grant  of  authority  to  lease,  but 
as  a  restriction  upon  the  power  of  the  legif^la- 
ture  to  make  such  grant  of  authority.     Abbott 
V.  Johpiiown,  0,  dh  K.  Horse  R  (Jo.  QOli.  Y. 
27.  86  Am.  Rep.  672;  Central  d  M.  R.  Co.  v. 
Morris,  68  Tex.  49.    It  declares:    (1)  That,  if 
a  lease  or  sale  shall  be  made  of  tbe  franrliij>e 
or  property  of  a   corporation,    the  leasee  or 
grantee  shall  take  such  franchise  or  property 
cum  onere,  subject  to  any  of  the  liabilities  of 
tbe  grantor  at  the  time  existing  and  enforcea- 
ble against  the  franchise  or  property.     Thia 
provision  is  fur  the  very  obvious  purpose  of  pre- 
venting a  corporation,  by  selling  or  assigning 
its  franchise  or  property,  from  saving  harmle^a 
tbe  franchise  or  property,  and  leaving  remedi^ 
less  one  who  but  for  the  lease  or  sale  could 
have  enforced  against  the  property  a  judg- 
ment which  he  might  recover.     It  is  designed, 
further,  as  a  declaration    tbat  the    forfeiture- 
of   a   franchise   for   an    act   committed    or 
omitted  by  the  charter   corporation   while  it 
owned  such  franchise  may  be  enforced  after 
transfer  of  the  franchise  by  sale  or  lease.    (2)> 
That,  in  the  hands  of  the  lessee  or  grantee,  the 
franchise  or  other  property  shall  he  subjeci  to- 
the  liabilities  which  may  be  incurred  in  its  oc- 
cupation, use,  or  enjoyment.     Thus,  the  cor- 
poration   owning  the  property  will    not    be 
allowed  to  save  it  harmless  bv  conveying  it  to 
another  corporation.    In  the  hands  of  tbe  ope> 
rating  corporation,  tbe  franchise  and  property 
will  still  be  liable,— the  one  to  forfeiture  at  the- 
instance  of  the  state,  the  other  to  execution 
levy  at  the  instance  of  any  individual  who  ba» 
sustained  loss    or  injury  by  reason    of    the- 
wrongful  acts  of  the  operating  corporation. 
But  it  will  be  noted  that  tbe  section  does  not 
attempt  to  give,  and  is  not  intended  to  give,  s^ 
personal  action  against  a  corporation   where- 
none  existed  before.     It  is  designed  to  subject 
the  franchise  and  property  of  a  corporation^ 
whether  the  franchise  be  exercised  or  the  prop- 
erty be  used  by  the  corpoiaiion  itself  or  by  an> 
other,  to  liability  for  breach  of  duty.     Other- 
wii^e  acorporation  might  own  a  f uUx -equipped^ 
railroad;  it  might  convey  the  road  and  the- 
propcrty  used  upon  and  with  it  to  a  lef^see  cor- 
poration owning  no  property  whatsoever.  Rnd> 
leave  tbe  conduct  and  operation  of  its  property 
entirely  to  the  lessee.     A  judgment  creditor 
seeking  to  make  good  his  claim  against  the 
operating  company  would  find   no  properly 
owned  bv  it  upon  which  it  could  levy.     To 
prevent  this  and  many  other  such  evasions  a^ 
mi^bt  be  instanced,   the  constitutional    pro- 
vision in  question  was  adopted.     So  far  as  the- 
cai^e  at  bar  is  concerned,  it  can  have  but  ibis^ 
application,  and   no  more.     It  would  eTinble 
the  plaintiff  injured  by  the  negligence  of  hi^^- 
employer,  the  lessee  company,  to  mnke  goo  I 
his  judgment  under  appropriate  procedure  nut 
of  the  leased  property;  but  it  would  not  operaior 
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to  gire  tbe  plaintiff,  to  employee  of  the  lessee 
GompaDj,  a  right  of  action  against  the  lessor 
company,  upon  tbe  fiction  that  it  was  his  em- 
ployer. 

Respondent  contends  that,  having  made  a 
▼slid  lease  of  all  its  railroad  property  to  tbe 
Southern  Pacific  OorDpany,  it  is  absolved 
from  all  liability  to  plaintiff.  Upon  the  part 
of  tbe  appellant  it  is  contended  that  the  lease 
is  withoot  sanction  from  the  Constitution  and 
laws  of  the  slate,  and  is  therefore  void.  The 
question  of  the  validity  or  invalidity  of  the 
lease  is  thus  collaterally  presented,  but  a  deci- 
sion Upon  it  ia  not  necessary  to  a  determination 
of  tbe  rights  of  the  parties  hereto.  If  the  lease 
were  made  without  legislative  sanction,  it 
would  be  void,  and,  under  all  of  the  authori- 
ties, the  lessor  would  continue  liable  for  all  the 
negligence  of  the  lessee  affecting  the  public, 
the  latter  being  treated  as  operating  tbe  road  as 
tbe  mere  agent  of  the  lessor.  Arrawsmith  v. 
IfashvilU  dk  D.  R  Co.  67  Fed.  Hep.  165; 
Thomai  v.  We$t  Jersey  R.  Co,  101  U.  ».  88.  25 
L  ed.  952;  York  A  M.  L.  R.  Co.  v.  Winans, 
58  U.  8.  17  How.  80.  15  L.  ed.  27;  Wcuihing- 
ton.  A,  db  O.  R,  Co,  v.  Brown,  84  U.  8.  17 
Wall.  445.  21  L.  ed.  675;  Frazier]  v.  East  Ten- 
netaee,  V.  A  Q,  R,  Co.  88  Tenn.  138;  Ohio  A 
M.  R,  Co.  V.  Dunbar.  20  111.  628,  71  Am.  Dec. 
291;  Central  d  M.  R.  Co.  v.  Morris.  68  Tex. 
50;  Nelson  v.  Vermont  d  C  R.  Co.  26  Vt.  717, 
62  Am.  Dec.  614.  But,  conceding  all  that  re- 
spondent claims  as  to  the  validity  of  the  lease, 
it  does  not  follow  that  respondent  is  relieved 
from  liability  to  this  plaintiff.  The  act  which 
it  is  insisted  affords  legislative  authority  for 
tbe  lease  in  quesiion  is  entitled  *'An  Act  Per- 
mitting and  Authorizing  Railway  and  Other 
Corporal iona  OrganizecT  under  the  Laws  of 
Tbis  State,  or  of  Any  State  or  Territory  of  the 
United  States  of  America,  or  Any  Act  of  Con- 
gress of  the  United  States  of  America,  to  do 
Business  in  This  State  on  Equal  Terms."  It  is 
found  in  the  Statutes  of  18b0.  at  page  21.  No 
terms  of  the  act  afford  exemption  in  any  respect 
to  tbe  lessor  company.  Where  a  statute  au- 
tborizing  leases  contains  no  clause  exempting 
tbe  lessor  from  liability,  it  is  well  settled  that 
tbe  lessor  still  remains  liable  for  an  injury  re- 
sulting from  the  negligent  omission  of  a  duty 
owed  by  it  to  the  public,  such  as  the  proper 
ooostructioD  of  its  road,  station  houses,  etc. 

In  St.  I^uis,  W.  d  W.  R.  Co.  v.  Curl,  28 
Eao.  622,  a  railway  company  constructed  its 
track,  and  in  the  construction  omitted  to  make 
sufficient  cattle  guards  where  tbe  track  entered 
and  left  a  field.  Thereafter  the  railroad  was 
leased  to  another  com  pan  v,  which,  at  the  time 
of  the  injury  complained  of,  was  in  the  full 
possession  and  use  of  the  track,  and,  by  the 
terms  of  its  lease,  had  contracted  to  discbarge 
all  statutory  obligations  and  duties  imposed 
npon  the  lessor  company.  The  owner  of  land 
adjacent  to  the  railroad  brought  his  action 
agBiDSt  the  lessor  company  to  recover  damages 
for  injuries  sustained  to  his  crops  by  straying 
cattle.  Justice  Brewer,  in  delivering  the  opin- 
ion of  the  court,  said:  "Defendant  contends 
that,  where  the  statute  authorizes  the  lease  by 
one  railway  company  to  another  of  its  track, 
the  lessor  company  is  not  respcmsible  for  in- 
juries caused  by  the  torts  of  the  lessee  com- 
pany, and  in  support  of  that  doctrine  cites 
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some   authorities.    To  a  certain   extent  this 
proposition  is  true.    If  the  injurjr  results  from 
negiisence  in  the  handling  of  trains  or  in  the 
omisnon  of  any  statutory  duty  connected  with 
the  management  of  the  road,— matters  in  re- 
spect to  which  the  lessor  company  could  in  th& 
nature  of  things  have  no  control, — then  the 
lessee  company  will  alone  be  responsible;  but 
when  the  mjury  results  from  the  omission  of 
some  duty  which  the  lessor  itself  owes  to  the 
public  in  the  first  instance,— something  con- 
nected with  the  building  of  tbe  road,— then  we 
think  the  company  assuming   the  franchise 
cannot  devest  itself  of  responsibility  by  leasing 
its  track  to  some  other  company.    Thus,  for 
instance,  in  the  case  at  bar  the  defendant  was> 
charged  with  the  duty  of  placing  suflScienc 
cattle  guards  before  it  either  used  this  track 
which  it  constructed,  or  permitted  anyone  elso 
to  use  it;  and  it  cannot  devest  itself  of  respon- 
sibility for  injuries  resulting  from  such  omi^ 
don  by  leiising  its  track  to  some  other  com- 
pany.   The  injury  resulted  directly  from  its 
own  wrong,  and  not  from  any  mere  negligence 
on  the  part  of  the  St.  Louis  &  San  Francisco 
Railroad  Company.    It  cannot  relieve  itself  by 
contracting  with  some  other  party  to  discharge 
its   statutory  duly.    .    .    .    The   defendant 
omitted  this  duty,  and  by  the  statute  is  re- 
sponsible for  all  damages  sustained  by  reason 
of  such  omission."    In  Nugent  v.  Boston,  C.  d 
M,  R.  Co.  80  Me.  62.  the  defendant  railroad, 
under  express  authority  of  law,  had  leased  ita 
road  to  the  Portland  &  Ogdensburg  Railroad,, 
which  latter  road  was  engaged  in  its  mansge- 
ment  and  operation.    A  brakeman  of  tbe  Port> 
land  &  Ogdensburg  road  sued  defendant  for 
personal  injuries  received  by  reason  of  tbe  neg- 
ligent construction  of  an  awning  at  a  station 
boose  built  by  defendant  company.    The  case 
received  elaborate  consideration.    The  action 
of  the  brakeman  against  the  owning  road  was 
sustained,  and  the  rule  deduced  in  the  follow- 
ing language:    "Herein,  as  we  think,  lies  the 
true  distinction  which  marks  the  dividing  line 
of  the  lessor's  responsibility.    In  other  words, 
an  authorized  lease,  without  any  exemption 
clause,  absolves  the  lessor  from  the  torts  of  the^ 
lessee  resulting  from  the  negligent  operation 
and  handling  of  its  trains  and  the  general  man- 
agement of  the  leased  load,  over  which  the 
lessor  could  have  no  control.    But  for  an  injury 
resulting  from  the  negligent  omission  of  some 
duty  owed  to  the  public,  such  as  the  proper 
construction  of  its  road,  station  houses,  etc., 
the  charter  company  cannot,  in  the  absence  of 
statutory  exemption,  discharge  itself  of  legal 
responsibility/'    In  Arrowsmith  v.  NashvilU  d 
D.  R.  Co.  57  Fed.  Rep.  165,  the  same  rule  i^ 
enunciated,  and  numerous  authorities  cited  in 
support   thereof.    Indeed,    a   somewhat   ex- 
tended examination  of  the  cases  justifies  tbe 
conclusion  that  this  principle,  at  least,  is  ac- 
cepted without  conflict.    An  analysis  of  the 
case  of  Skiat  Line  d  R.  R.  Co.  v.  Culberson,  12^ 
Tex.  875,  8  L.  R.  A.  567,  a  case  upon  which 
respondent  strongly  relies,  will  disclose  that 
the  law  there  enunciated  is  not  only  not  at 
variance  with  the  principle  above  mentioned, 
but  embodies  a  distinct  recognition  of  it.    In 
that  case  an  employee  of  the  operating  com- 
pany sued  the  lessor  company,  claiming  dam> 
ages  for  injuries  sustained  by  reason  of  defect 
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i¥e  apptiaiices  farnubed  by  tbe  operating  com- 
puiy.  Tbe  ooart  beld,  and  Tery  properly. 
tbat  socb  fto  ictioD  would  Dot  lie  agaiD«i  tbe 
lcaM>r  cofDpanr,  and  said:  "It  may  be  that  if 
tbe  injury  bad  occarrpd  by  reason  of  a  defect 
in  tbe  roadlxd  or  track,  and  not  by  reason  of  a 
defect  in  tbe  engine,  tbe  company  cbarged 
witb  tbe  duty  of  keeping  up  tbe  road  would  be 
liable.  But  if  it  were  true  that  tbe  injury  was 
•canaed  entirely  by  another  company  operating 
tbe  owner'aroad,  and  was  inflicted  upon  one  of 
its  own  emploTces  by  reason  of  a  defect  in  ma- 
chinery'entirely  under  its  control,  it  is  difficult 
to  see  upon  what  principle  of  policy  or  justice 
the  lessor  should  be  held  liable,  merely  because 
it  owned  tbe  road." 

In  all  cases  where  a  valid  lease  is  found  (or 
«s  in  this  discussion,  where  it  is  assumed),  the 
lessor  company  owes  no  duty  whatsoever  as  an 
employer  to  the  operatives  of  tbe  lessee  com- 
pany.   The  claim  of  the  relationship  of  em- 
ployer and  employee  under  such  circumstances 
18  a  false  claim  and  quan  tity.    It  does  not  exist. 
The  responsibility  of  the  lessor  company  when 
it  attaches  does  not  spring  from  this  relation- 
ship, hut  arises  from  a  failure  of  tbe  lessor 
•company  to  perform  its  duty  to  the  public,  of 
which  public  the  employee  of  the  operating 
■company  may  be  regarded  as  one.    Thus,  in 
those  cases  where  the  injury  has  resulted  to  an 
-employee  of  the  operating  company  by  reason 
•of  the  negligence  of  a  fellow  servant,  or  of 
"Want  of  skill  and  care  of  the  lessor  company 
in  managing  the  road,  or  in  negligence  in  fur- 
nishing suitable  appliances,  these  and  kindred 
-matters  being  entirely  and  exclusively  within 
the  control  of  the  lessee  company,  for  injury 
which  may  result  the  lessor  Is  in  no  way  re- 
sponsible.   But,  where  injury  has  resulted  to 
an  employee  of  tbe  operating  company  by  rea- 
-sou  of  a  failure  of  tbe  lessor  to  perform  its 
public  duty,  aa  in  its  failure  to  construct  a  safe 
road,  as  is  here  cbarged,  tbe  injured  employee 
may  sue  tbe  lessor  company,  as  one  of  tbe  pub- 
lic, for  its  failure  to  perform  that  duty,  and 
not  because,  between  himself  and  the  lessor 
'Company,  the  relation  of  employee  and  em- 
ployer, or  any  relation  of  contractual  privity, 
exists.    As  is  said  in  Nvgfnt  v.  Bo9U>n  dk  M.  R. 
Co.  tK)  Me.   62,  where  the  brake  man  of  the 
lessee  road  was  injured  by  reasou  of  the  de- 
fective construction  of  the  station  house  by  the 
-charter  company:    "Our  opinion,  therefore,  is 


tbat  tbe  plaintiff  bad  tbe  lawful  right,  aa 
brakeman  on  tbe  train  of  the  P.  &  O.,  to  pass 
and  repass  by  the  Bethlehem  station  bouse  of 
tbe  defendant  which,  therefore,  owed  a  duty 
to  him  to  construct  and  maintain  its  station 
house  there  in  such  a  reasonably  safe  manner 
that  its  awning  would  not  injure  him  while  in 
the  performance  of  his  duty  witb  due  care,  and 
that  a  negligent  breach  of  that  duty  by  the  de- 
fendant, having  resulted  in  a  personal  injury 
lo  the  plaintiff  without  fault  on  his  part,  he  is 
entitled  to  maintain  tbissction  therefor."  So. 
here,  the  charee  against  the  defendant  is  that 
tbe  injury  resulted  by  reaaon  of  its  imperfect 
construction  and  maintenance  of  the  rails  and 
track  of  its  road.  The  verdict  of  tbe  jury  for 
plaintiff  is  its  declaration  that  tbe  charge  was 
substantiated  by  tbe  evidence,  and  the  nature 
of  the  omission  or  dereliction  is  such  as  to  en- 
title the  plaintiff  to  compensation  from  tbe  de- 
fendant herein  for  injuries  which  may  have  re- 
sulted to  him  by  reason  of  it. 

As  has  been  indicated,  the  plaintiff  in  this 
case  has  averred  tbat  he  was  an  employee  of 
the  defendant  corporation.  The  proofs  in  this 
regard  disclose  tbat  be  was  in  tbe  employ  <t 
tbe  Southern  Pacific  Company.  The  variance 
we  think  to  be  immaterial.  The  averment 
could  be  eliminated,  and  a  cause  of  action 
would  still  remain.  Plaintiff  has  pleaded  and 
shown  to  tbe  satisfaction  of  the  jury  that  be 
was  not  a  trespasser  upon  the  railrc^  at  tbe 
time  and  place  where  he  met  witb  his  injury, 
bat  that  be  was  there  under  lawful  employ- 
ment; that,  in  punuit  of  his  vocation,  he  met 
with  an  injury  occasioned  by  defendant's  de- 
fective construction  of  its  roadbed,  for  which 
injury  the  defendant  is,  in  law.  responsible. 
It  follows  that  there  is  no  irreconcilable  con- 
flict lietween  tbe  special  findings  and  tbe  gen- 
eral verdict  of  tbe  jury,  and  the  court  should 
therefore  have  entered  judgment  for  plaintiff. 

TJie  judgment  is  reversed,  and  tbe  cause  re- 
manded, witb  instructions  to  the  trial  court  to 
enter  judgment  in  favor  of  plaintiff  and  appel- 
lant, under  the  general  verdict  of  tbe  jury. 

We  concur:  Templet  J.;  MeFarlaAd«  J. 

Hearing  in  banc  denied. 

Beatty,  Ch.  J.,  dissented  from  the  order 
denying  a  hearing  in  banc. 
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Fanny  COHN,   Respt, 

Charles  8.  KING8LET,  Appt 
( Idaho ) 

'^l.   The  proTisioiui  of  the  Conatitiition 

requiring  three  several  readings,  the  priatiocr  of 
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bills,  and  an  aye  and  nny  vote  on  Anal  passage 
of  any  bill,  are  mandatory. 

8*  To  aacertain  whether  or  not  the  le^ 
islature,  in  the  paaaage  of  m,  bill,  isom* 
plied  with  tbe  requirements  of  the  Constitution, 
tbe  court  may  go  back  of  the  enrolled  bill  to  see 
if  the  journals  of  both  houses  of  the  legislature 
show  that  tbe  requirements  of  tbe  Oonstfiution 
were  obeyed  In  the  passaire  of  tbe  act  In  queatlon. 

8.   The  Jonmabi  of  both  houses  of  the 


Note.— As  to  constitutional  requirements  re- 
fpecting  tbe  passage  of  statutes,  see  also  TJdIod 
Bank  v.  Oxford  Commissioners  (N.  C.)  84  L.  R.  A. 
487;  and  Lafferty  v.  Huffman  (Ky.)  82  L.  B.  A.  S03. 

«8  L.  a  A. 


As  to  tbe  conclusiveness  of  an  eo rolled  bill  on 
tbe  question  of  tbe  validity  of  a  statute,  see  the 
case  last  named  and  also  tbe  note  to  State,  Beed,  v* 
'  Jones  (Wash.)  23  L.  R.  A.  840. 


See  also  30  L.  R.  A.  439;  40  L.  R.  A.  105;  45  L.  R.  A.  772. 
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lei^latnre   miist  affirmatlTely  show 

tbftt  the  provi8ioD8  of  the  Coonltution  In  regard 
to  the  pasaasre  of  any  law  were  eubstantlally 
fallowed  by  the  leirlslature  to  the  pana^  of  an 
act  the  vaJldity  of  which  is  questioned. 

4.  While  the  JoumaU  of  both  houses  of 
the  legislature  are  entitled  to  absolute 
Terlty*  and  cannot  t>e  contradicted,  yet.  If  the 
joomala  fail  to  show  that  any  step  reqalred  by 
the  Ck>oBtltution  in  the  paasaive  of  a  law  was  taken, 
such  failure  to  show  that  such  step  was  taken  is 
conclusive  evidence  that  it  was  not  taken. 

0.  Neither  bouse  of  the  legrl'l*^*^'^  ^'^ 
snspeod  the  prowision  of  the  Constitu- 
tion wbioh  requires  three  readings  on  separate 
days  in  each  bouse  except  In  case  of  urgency, 
and  then  only  on  an  aye  and  nay  vote  by  two 
thirds  of  the  house,  voting  with  refereDOe  to  only 
one  bill  then  before  such  house. 

(fiuMvan^  Ch.  J.,  cUnfenU,} 
(July  9, 1807.) 

APPEAL  by  defendaDt  from  a  judetment  of 
the  District  Court  for  Ada  County  in 
favor  of  plaintilT  in  a  proceeding  to  determine 
the  fees  to  which  defendant  was  entitled  for 
recording  a  deed;  plaintiff  claiming  that  he 
•could  demand  only  the  fees  allowed  by  the  act 
of  March  12, 1897.  and  defendant  claiming  that 
that  act  was  Toid  and  that  he  could  demand 
fees  allowed  hy  the  act  of  March  18, 1891. 
Severied. 

The  facts  are  stated  in  the  opinions. 

Mettn.  H&wlffiT  &  Paekett,  A«  A.  Fra- 
-ser,  and  W.  E.  Borah  for  appellant. 

Mr,  R.  E.  McFarland*  for  respondent,  in 
«uppoit  of  petition  for  rehearing: 

No  one  can  point  to  a  single  provision  of  the 
ConstitutioD.  which  requires  that  the  journals 
show  that  the  bill,  together  with  the  amend- 
ments thereto,  was  printed,  or  that  it  was  read 
on  three  scTeral  days  in  each  house  previous  to 
the  final  vote,  or  that  the  suspension  of  the 
the  proTisions  of  the  Constitution  were  had  by 
a  yea  and  nay  vote  of  two  thirds  of  the  mem- 
l)er8  of  either  house,  except  as  provided  in 
§  18  at  the  request  of  three  members  present, 
nor  is  there  a  statutory  provision  requiring 
-such  to  be  had. 

Can  a  court  prescribe  rules  of  procedure  for 
a  co-ordinate  branch  of  the  government? 

Where  the  Constitution  of  a  state  requires 
<!ertain  procedure  to  be  had  in  the  passage  of  a 
hill,  but  does  not  require  that  the  journals  of 
the  legislature  show  that  such  procedure  was 
"had,  where  it  does  not  affirmatively  appear  by 
the  journals  that  such  procedure  was  not  haa, 
it  will  be  deemed  and  held  that  such  constitu- 
tional requirements  were  complied  with. 

Cooley,  Const  Lim.  163-167;  Sutherland, 
«tat.  Constr.  p.  47,  §§  146,  147;  Black.  Inter- 
pretation of  Laws,  p.  81 ,  §  18;  Blesnng  v.  Oal- 
tetton,  42  Tex.  641;  State  v.  MeConnell,  3  Lea, 
5tl;  BtaU.  Atty.  Oen.,  v.  /^Vflrnc/*,  26  Kan.  724; 
iiiUer  ▼.  Btate,  8  Ohio  St.  475;  MoGuUoch  v. 
State,  11  Ind.  424;  Schuyler  County  Supert. 
T.  People,  Roek  Inland  A  A,  R.  Co.  25  III.  181; 
HaU  V.  Steele,  82  Ala.  562;  Olidewell  v.  Martin, 
fi\  Ark.  559;  People  v.  Dttwn  80  Cal.  211; 
StaU,  Markem,  v.  Brown,  20  Fla.  407;  State 
^.  PtUnon,  88  Minn.  143;  State,  Whitson,  v. 
AlQood,  87  Tex.  163;  Hunt  v.  StaU,  22  Tex. 
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App.  8S0;  Re  Roberts,  5  Colo.  525:  Sherman  t. 
i>tory,  80  Cal.  253.  89*Am.  Dec.  98. 

The  enrolled  bill  on  file  in  the  office  of  the 
secretary  of  state,  in  all  respects  regular  on  its 
face,  bearing  the  signatures  of  the  presiding 
officers  of  the  houses  of  the  legislature,  regu- 
larly approved  by  the  governor  and  deposited 
in  the  office  of  the  secretary  of  state,  as  required 
by  the  Constitution,  is  conclusively  presumed 
10  have  been  regularly  passed  by  the  legisla- 
ture. 

State,  Reed,  w.  Jones,  6  Wash.  452. 28  L.  R  A. 
340;  Com.  v.  Shelton,  18  Ky.  L.  Rep.  80;  Com. 
V.  Hfirdin  County  Ct.  18  Ky.  L.  Rep.  113; 
Lafferty  v.  Bvffman,  18  Ky.  L.  Rep.  17,  82  L. 
R  A.  208;  Field  v.  Clark,  143  U.  S.  649.  86 
L.  ed.  294;  Kilgore  v.  Magee,  85  Pa.  401; 
Weeks  Y.  Smitfi,  81  Me.  538:  StaU,  Searborougl* . 
V.  Robinson,  81  N.  C.  409;  Ex  parts  Tir>ton,  28 
Tex.  App.  488,  8  L.  R.  A.  826;  Standard 
Underground  Cable  Co.  v.  Atty,  Qen.  46  N.  J. 
Eq.  270;  Clare  v.  State,  5  Iowa,  509;  Eld  v. 
Gorham,  20  Conn.  8;  Warner  v.  Beers,  23 
Wend.  172;  Hunt  ▼.  Van  Ahtyne,  25  Wend. 
605;  People.  Purdv,  ▼.  Marlborough  Highway 
Comrs.,  54  N.  T.  278,  18  Am.  Rep.  581;  Fouks 
V.  Fleming,  18  Md.  892;  Bender  v.  State,  53 
Ind.  254;  Pnssah  County  Cfio^n  Freeholders  v. 
Stevenson,  46  N.  J.  L.  178;  People  v.  Burt,  43 
Cal.  660;  Oreen  v.  WeUer.,  82  Miss.  670;  Terri- 
tory, McMahon,  ▼.  0^  Con  nor,  5  Dak.  397.  3  L. 
R.  A.  355;  State,  Pangbom,  v.  Toung,  82  N. 
J.  L  29;  Ijouisiana  State  Lottery  Co.  V.  Richoux, 
23  La.  Ann.  743.  8  Am.  Rep.  603;  Swann  v. 
Buck,  40  Miss  268;  Ex  parte  Wren,  63  Miss. 
512,  56  Am.  Rep  825;  Paeifie  R.  Co.  v.  Ths 
Ooternor,  23  Mo.  353,  66  Am.  Dec.  673;  State, 
George,  v.  Swift,  10  Nev.  176.  21  Am.  Rep.  721; 
Ecans  v.  Browne,  30  Ind.  514,  95  Am.  Dec. 
710;  DuncombeY,  Prindle,  12  Iowa,  1;  Koehler 
V.  Hill,  60  Iowa,  543;  Annapolis  v.  Harwood, 

32  Md.  471.  8  Am.  Rep.  161;  People  v.  Devlin, 

33  N.  Y.  269,  88  Am.  Dec.  577;  Brodnax  v. 
Groom,  64  N.  C.  244;  Miller  v.  StaU,  8  Ohio 
St.  475. 

Which  would  be  more  detrimental  to  the 
people,  the  wiping  out  of  all  laws  from  the  adop- 
tion of  the  Constitution  to  the  present  time,  or 
a  decision  holding  that  the  ignoring  of  an 
insignificant  rule  of  procedure  in  the  passage 
of  a  bill  does  not  invalidate  a  law? 

The  legislature  is  the  sole  judge  of  the  facts 
constituting  the  urgency  for  dispensing  with 
the  constitutionHl  provision  requiring  three 
readings  on  different  days. 

Sutherland,  Stat.  Constr.  48;  Hull  t.  Miller, 
4  Keb.  508. 

The  phrase  "final  passage"  in  g  15  of  art.  8 
of  the  Constitution  is  a  technical  parliamentary 
phrase,  and  means  what  in  parliamentary  law 
is  meant  thereby. 

Cushing.  Law  and  Pr.  of  Legislative  Assem- 
blies, p.  831.  ^  2129,  pp.  804, 865,  g§  222&-2230, 
pp.  865-868.  chaps.  15,  16,  17,  and  especially 
§55  2<?32,  2233,  2235-2237.  2239,  2240,  2242. 
2244,  2254,  2259  et  seq.  2274;  Jefferson's  Man- 
ual, §  40.  p.  86,  §  42,  p.  92,  §  45jp.  95  et  seq.; 
United  States  Senate  Rules.  26;  United  States 
House  Rules,  109,  110;  United  States  Joint 
Rules,  12,  13,  16,  18;  Cusbing's  Manual,  cL 
213. 

''Final  passage"  in  this  technical  sense  is  the 
act  whereby  either  house  votes  on  the  bill  as 
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a  wbole  and  passes  it.  It  is  called  "flnar* 
because  usually  it  does  'not  occur  until  other 
votes  have  been  taken  with  regard  to  the  bill 
and  as  to  the  passage  of  parts  ofit  and  ameod- 
ments  to  it. 

Leavenworth  County  Comre  v.  Bigginbotham, 
17  Kan.  62;  State,  Pearman,  ▼.  Liedtke,  0 
Neb.  490;  State,  Atty,  Gen.,  v.  Buckley,  54 
Ala.  599;  People,  Scott,  ▼.  Chenango  Supen.  8 
N.  Y.  827. 

Amendments  subsequent  to  final  passae^e  in 
either  house  do  not  need  the  yea  and  nay  vote 
Dor  entry  of  anything  more  than  the  result  of 
the  vote. 

BiU  V.  Miller,  4  Neb.  503;  McCuUoch  ▼. 
State,  11  Ind.  424;  People,  Scott,  v.  Chenango 
Supers.  8  N.  Y.  827;  Dicision  of  Uovard 
County,  15  Kan.  194:  People,  Atty.  Oen,,  7. 
BuTch,  84  Mich.  408;  State  t.  Doherty,2  Idaho, 
1106. 

Journals  are  records  and  in  all  respects 
touching  proceedings  under  the  mandatory 
provisions  of  the  Const! lutioa  will  be  efTectunI 
to  impeach  and  avoid  the  acts  recorded  as  laws 
and  duly  autheuticated,  if  the  journals  affirma- 
tively show  that  these  provisions  have  been 
disregarded.  In  the  absence  of  such  an 
affirmative  showing,  and  even  in  cases  of 
doubt,  it  will  be  presumed  that  a  quorum  was 
present;  that  the  necessary  readings  occurred; 
tiiat  amendments  made  by  one  branch,  though 
extensive,  were  germane;  that  they  were  con- 
curred in  by  the  other  branch,  though  the 
Journals  may  be  silent 

Sutherland.  Stat.  Constr.  48;  McCuUoch  v. 
State,  11  Ind.  424;  Schuyler  County  Supers,  v. 
People,  Bock  Island  d:  A.  R,  Co,  25  111.  181 ; 
Mitter  v.  StaU,  8  Ohio  St.  475;  Pack  v.  Barton, 
47  Mich.  620;  StaU,  Minnesota  R,  Constr,  Co,^ 
y.  Bastings,  24  Minn.  78;  Walker  v.  Grifflth, 
60  Ala.  861;  Blessing  v.  Galveston.  42  Tex.  641; 
Vincent  ▼.  Knox,  27  Ark.  279;  English  ▼. 
outer,  28  Ark.  817;  Usener  v.  State,  8  Tex. 
App.  177:  Worthen  v.  Badgett,  82  Ark.  516; 
Bond  Debt  Cases,  12  S.  C.  200:  Otborn  v.  Staley, 
6  W.  Va.  85,  18  Am.  Rep.  640. 

A  substitute  is  not  a  new  bill,  and  amend- 
ments are  admissible  during  the  progress  of  a 
bill  throughout  the  process  of  enactment:  and 
such  substitutes  are  not  subject  to  the  same 
rules  as  the  bills  in  regard  to  the  number  of 
readings. 

Sutherland,  Stat.  Constr.  p.  50,  §  49;  Miller 
T.  State^  8  Ohio  St.  475;  People,  Beardsley,  v. 
Wallace,  70  111.  eSO: Slate,  Atty.  Gen.,Y.  Piatt, 
2  S.  C.  N.  S.  150;  Bull  v.  Miller,  4  Neb. 
508. 

An  act  will  not  be  adjudged  void,  unless  the 
Journals  affirmatively  show  a  lack  of  compli- 
ance with  the  constitutional  forms  and  require- 
ments in  its  passage. 

Preseott  ▼.  Illinois  d  M,  Canal,  19  111.  824; 
Detroit  v.  Detroit  Board  of  Assessors,  91  Mich. 
78.  16  L.  R  A.  59;  Black.  Const.  Law.  76, 297; 
Illinois  V.  Plinois  C,  R.  Co.  88  Fed.  Rep.  780; 
Opinion  of  The  Justices,  52  N.  H.  622;  Bull  v. 
Maier,  4  Neb.  503;  United  States  v.  Lee,  106 
U.  S.  196.  27  L.  ed.  171;  Field  v.  Clark,  143 
U.  S.  649,  86  L.  ed.  294. 

In  the  absence  of  an  entry  in  the  journals 
showing  affirmatively  that  such  provisions  of 
\he  Constitution  were  ignored,  it  will  be  held 
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that   the   constitutional     requirements   wero- 
strictly  followed. 

Bunt  V.   State,  92  Tex.    App.    896:   Slate, 
Whitson,  T.   Algood,  87  Tenn.    168;   Cooley, 
Const.  Lim.  168, 167;  State,  Markens.Y,  Broum^ 
20  Fla  407;  State  ▼.  Peterson,  88  Minn.  143; 
Sutherland.  Stat.  Constr.   p.  47,  §§  146.  147;. 
People  V.  Dunn,  80  Cal.  211;  Glidewelly.  Mar- 
tin, 51  Ark.  559:  Black,  Interpretation  of  Laws, 
p.  81,  §  18;  BaU  v.  Steele,  82  Ala.  562;  Schuy^ 
ler  County  Supers.  ▼.  People,  Rock  Island  d:  A.. 
R,  Co.  25  111.  181;  MeCnlloch  v.  State,  11  Ind. 
424;  Miller  v.  State.  8  Ohio  St.  475;  StaU,  Atty, 
Gen.,  V.  Fiancis,  26  Kan.  12A',StaU  y.  McOoa- 
nell,  8  Lea,  841 ;  Blessing  v.  Galreston,  42  Tex. 
641.  Re  Roberts,  5  Colo.  525;  Sherman  y.  Story,. 
80  Cal.  253,  89  Am.  Dec.  98. 

Quarlesv  J.,  delivered  the  opinion  of  the* 
court: 

The  controlling  question  in  this  case  is.  Is 
the  act  of  March  12,  1897,  regulating  the  fees 
and  compensation  of  county  and  precinct  offi- 
cers, valid?    Section  15,  art.  8,  of  the  Consti- 
tution, is  as  follows:     '*No  law  shall  be  passed 
except  by  bill,  nor  shall  any  bill  be  put  upon 
its   final  passage  until   the  same,    with    the- 
amendmeuls  thereto,  shall  have  been  printed 
for  the  use  of  the  members;  nor  shall  any  bill 
become  a  law  unless  the  same  shall  have  been 
read  on  three  several  days  in  each  house  pre- 
vious to  the  final  vote  thereon:  provided,  la 
case  of   urgency,    two  thirds  of    the  House 
where  such  bill  may  be  pending  may,  upon  a 
vote  of  the  yeas  and  nays,  dispense  with  thi». 
provision.     On  the  final  passage  of  all  bills  they 
shall  be  read  at  length,  section  by  section,  and 
the  vote  shall  be  by  yeas  and  nays  upon  each 
bill  separately,  and  shall  be  entered  upon  the- 
journal;  and  no  billshall  become  a  law  with- 
out the  concurrence  of  a  majority  of  the  mem* 
bers  present."    It  is  contended  by   the  appel- 
lant that  the  provisions  of  ssid  section  of  lh& 
Constitution  were  not  complied  with  by  the 
legislature  in  the  passage  of  said  act.     The  re- 
spondent contends  that  the  presumption  is  that, 
the  legislature  complied  with  all  of  the  provi- 
sions of  the  Constitution,  and  that  the  court 
cannot  go  bsck  of  the  enrolled  bill  for  the  pur- 
pose of  ascertaining  whether  the  provisions  of 
the  Constitution  were  followed  or  not.     Upon 
this  question  there  is  some  conflict  of  autbor- 
ity.  but  the  great  weight  of  authority  and  the 
soundest  reasoning  support  the  rule  that  tbe 
court  not  only  may,  but  it  is  the  iropf-rative^ 
duty  of  the  court,  when  this  issue  is  before  it. 
to  took  to  the  journals  of  the  legislature,  and 
see  if,  in  passins  tbe  statute  in  question,  tbe- 
legislature  had  proceeded  in   the  manner  pro- 
vided by  tbe  Constitution.     By  the  terms  of 
said  section  of  the  Constitution,  supra,    e>ix 
things  must  be  done  in  the  passage  of  a  law, 
to  wit:  First,  the  introduction  of  the  proposed 
law  by  bill,  necessarily  in  writing:  second,  tlie^ 
printing  of    the    bill,  with  the   amendments- 
thereto;  third,  the  reading  of  the  bill  on   three 
several  days  in  each  house,  previous  to  a  dnnV 
vote  thereon;  fourth,  the  reading  of  the  bill  oa 
its  final  passage,  section  by  section;  fifth,  a 
vote  on  the  final  passage  by  yeas  and  na.\s;. 
sixth,  the  concurrence  of  a  majority  of  the 
members  present    These  provisions  are  majDk> 
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•<lAtory.  8Dd  U  \s  the  inperative  duty  of  the 
Iroisliiiure  to  obey  them.  As  we  taia  in  the 
^use  of  Dttnbar  v.  Canyon  County  Comn. 
•<iiecided  at  the  present  term)  49  Pac  409,  the 
iiutj  of  supporting  the  Constitution  of  the 
Kiaie  is  imposed  upon  all  public  ofDcers  by  the 
solemn  obligations  of  the  official  oath,  which 
obligations  cannot  be  discharged  by  disobev- 
in;:,  igooiing,  and  setting  at  naught  the  plain 
proYisions  of  the  Constitution,  but  only  by 
obedience  thereto.  In  constrain e  said  section 
of  ibe  Constitution,  it  is  necessary  to  inquire 
ioto  the  extent  of  the  application  of  the  proyiso 
which  we  find  therein,  tii.:  *'In  case  of 
iir^ency  two  thirds  of  the  house  where  such 
bill  may  be  pending  may  upon  a  yote  of  the 
yeas  and  nays  dispense  with  this  provision." 
A  careful  reading  of  the  section  shows  that 
that  part  of  the  section  which  precedes  the 
proviso  consists  of  three  separate  clauftes  dis- 
junctively stated.  The  first  clause  relates  to 
the  introduction  of  the  bill,  the  second  to  the 
printing  of  the  bill,  the  third  to  the  reading  on 
three  several  days.  We  are  of  the  opinion 
from  the  context,  from  the  conditions  which 
the  framers  of  the  Constitution  thoui^ht  might 
arise,  and  from  the  apparent  object  which  they 
had  in  view,  that  said  proviso  applies,  and  was 
only  intended  to  apply,  to  the  last  clause  pre- 
ceding the  proviso.  It  was  not  intended  to  au- 
thorize the  legislature  to  dispense  with  the 
introduction  of  the  proposed  law  by  bill,  nor 
was  it  intended  to  authorize  the  legislature  to 
dispense  with  printing  the  bill.  The  framers 
of  the  Constitution  evidently  intended  by  said 
provision  to  put  it  in  the  hands  of  the  legisla- 
ture, in  case  of  necessity  to  act  promptly,  to 
pass  a  bill  in  one,  instead  of  not  less  than  six 
days,  and  we  can  imagine  a  case  where  such 
urgency  would  exist  For  instance,  an  insur- 
rection should  take  place,  and  In  order  to  quell 
it  an  appropriation  should  be  promptly  made, 
or  the  executive  should  be  given  some  power 
Dot  then  given  by  existing  law,  or  it  should  be 
neoessary  to  forthwith  enlarge  the  militia.  The 
object  of  requiring  the  prinung  and  three  sev- 
•cral  readings  on  separate  days  is  a  good  one. 
It  was  to  insure  the  rights  and  interests  of  the 
people  against  hasty  and  inconsiderate  legisla- 
tion. The  people  in  mal&ing  and  adopting  the 
Constitution  were  not  content  with  requiring 
the  printing  and  reading  one  timeonlv  of  bills, 
bnt  have  absolutely  required  rhat  all  bills  shall 
he  read  on  three  several  days  in  each  house; 
and  these  several  readings  cannot  be  dispensed 
^itb,  except  **in  case  of  urgency,  two  thirds  of 
the  house  where  such  bill  may  be  pending  may 
upon  a  vote  of  the  yeas  and  nays  dispense  with 
this  provision." 

The  history  of  the  passage  of  the  act  in  ques- 
tion, first  known  as  *'8enaie6il]  No.  2,"  after- 
wards  as  '^Substitute  Senate  Bill  No.  2,"  as 
shown  by  the  journals  of  both  houses,  is  briefly 
as  follows: 

In  the  senate:  "January  7.  Senate  bill  No. 
"2,  introduced  by  Senator'  Thomas  A.  Davis, 
read  for  the  first  time  and  referred  to  the 
^mmittee  on  Judiciary.  January  11.  Judic- 
ivy  reported,  and  recommended  that  the  bill 
^  printed.  January  20.  Bill  reported  printed. 
Same  day,  senate  bill  No.  2,  by  Davis,  was 
T^d  the  second  time  by  title  and  referred  to 
<^mniittee    on    engrossment.      Januarv    22. 
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Taken  from  committee  on  engrossment,  and 
referred  to  general  calendar  for  action  of  the 
committee  of  the  whole.  January  23.  Senate 
hill  No.  2  made  a  special  order  of  business  for 
Monday,  January  27,  at  2:85  o'clock  p.  ic. 
January  26.  Committee  of  the  whole,  having 
the  bill  under  consideration,  reported  progress, 
and  further  consideration  postponed  for  one 
week.  February  2.  The  committee  of  the 
whole  reported  progress,  and  asked  leave  to 
sit  again.  February  8.  Consideration  by  the 
committee  of  the  whole.  The  committee  re- 
ported progress,  and  recommends  that  the 
bill  'retain  lis  place  on  the  calendar,  and 
asked  and  was  granted  leave  to  sit  again.  On 
motion  of  Senator  Joseph  C.  Rich,  Senators 
Ballentine  (of  Blaine),  Keller  and  Davis  (of 
Oneida)  were  appointed. a  special  conference 
committee  on  senate  bill  No.  2.  and  as  such  to 
report  at  two  o'clock  p.  k.  to  morrow,  and  the 
further  consideration  of  the  bill  postponed  un- 
til that  hour.  February  10.  Thomas  A.  Da- 
vis, of  the  special  conference  committee  on 
senate  bill  No.  2,  informed  the  senate  that  the 
house  had  passed  a  resolution  to  confer  with  a 
like  committee  from  the  senate  on  said  matter, 
and  asked  further  time,  which  was  granted. 
February  15.  Committee  reported,  and  sub- 
mitted a  substitute  for  senate  bill  No.  2,  and 
recommended  the  passage  of  the  same.  Sub- 
stitute for  senate  bill  No.  2,  introduced  by 
conference  committee:  'An  Act  Reffulatiog 
the  Fees  and  Compensation  of  the  various 
County  and  Precinct  OflScers  within  the  State 
of  Idaho.'  Read  the  first  time  by  title,  under 
suspension  of  §  15,  art.  8.  of  the  Constitution, 
and  senate  rules,  by  unanimous  consent,  and 
referred  to  committee  on  public  printing.  Feb- 
ruary 17.  Substitute  for  senate  bill  No.  2  report- 
ed back,  printed,  and  placed  on  the  calendar. 
February  24.  The  committee  of  the  whole  re- 
ported progress  in  consideration  of  substitute 
senate  bill  No.  2,  and  asked  and  was  granted 
leave  to  sit  again.  On  the  same  day  the  fol- 
lowing report  was  adopted  by  an  aye  and  nay 
vote  of  12  to  7, ««.;  *Mr.  President:  Your  com- 
mittee of  the  whole  reports  that  it  has  had  un- 
der consideration  substitute  for  senate  bill 
No.  2,  and  reports  same  back,  with  the  recom- 
mendation that  it  do  pass.'  Substitute  for  sen- 
ate bill  No.  2  was  filed  for  second  reading,  and 
considered  engrossed.  Motion  made  to  recon- 
sider the  report  of  the  committee  of  the  whole 
was  laid  on  the  table  on  an  aye  and  nay  vote 
of  18  to  7.  Substitute  bill  No.  2  was  consid- 
ered engrossed,  and  filed  for  third  reading. 
Fcbru4ry  16.  Substitute  to  senate  bill  No.  2 
read  the  third  time,  and  passed  by  an  aye  and 
nay-  vote  of  15  to  5.  March  8.  On  motion 
the  senate  concurred  in  house  amendments  to 
substitute  senate  bill  No.  2,  with  the  exception 
of  the  twentv-second  amendment,  and  the 
house  notified  of  such  concurrence.  On  the 
same  day  the  senate  received  a  message  from 
the  house  to  the  effect  that  the  bouse  of  repre- 
sentatives had  passed  substitute  to  senate  bill 
No.  2  by  conference  committee,  as  amended. 
On  the  same  day  the  bill  was  reported  correctly 
enrolled,  and  signed  by  the  president  of  the 
senate  and  speaker  of  the  house  and  transmit- 
ted to  the  governor. " 

In  the  house:  "February  2.  Message  from 
the  senate  tlyit  the  aenate  had  passed  substitute 
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to  senate  bill  No.  3,  and  that  same  was 
therewith  transmiited.  March  1.  Mr.  Eeat 
moved  that  the  rules  of  the  house,  and  article 
8.  §  15,  of  the  ConslitutioD,  be  suspended,  and 
all  senate  and  bouse  bills,  joint  resolutions, 
and  memorials  on  first  and  second  reading  be 
read  first  and  second  time  by  title,  and  referred 
to  their  appropriate  commiftees,  which  motion 
was  adopted  by  an  a^e  and  nay  vote  of  24  to 
5;  and  under  the  said  motion  substitute  for 
senate  bill  No.  2,  by  conference  committee, 
'Ad  Act  Regulating  the  Fees  and  Compensa- 
tion of  the  Various  Countv  and  Precinci  OfiS- 
cers  within  the  State  of  Idaho,'  was  read  the 
first  and  second  time  by  title,  and  referred  to 
committee  on  county  oAcers.  March  2.  The 
committee  on  county  officers  reported  the  bill 
back,  and  recommended  its  passage.  The  bill 
was  then  read  a  third  time,  and  referred  to  the 
judiciary  committee.  March  4.  The  commit- 
tee OD  judiciary  reported  the  bill  back,  with 
amendments,  and  recommended  that  ssid 
amendments  be  considered  by  seriatim  the 
house,  and  recommended  that  the  bill,  with 
the  amendments  thereto,  do  pass.  March  6. 
Mr.  Eeat 8  offered  two  aniendments  which 
were  adopted.  Mr.  Eogers  offered  an  amend- 
ment which  was  rejected.  Mr.  Wright  of- 
fered two  amendments  which  were  rejected. 
The  committee  of  the  whole  recommended 
twenty  amendments,  numbered  from  one  to 
twenty,  respectlTely.  The  question  was  then 
put,  'Shall  the  bill  as  amended  be  paa«ed  to 
third  reading^  and  which  question  prevailed. 
Mr.  Rice  then  offered  an  amendment  which 
WHS  adopted.  Then,  on  an  aye  and  nay  vote, 
21  to  18,  the  vote  to  pass  the  bill  to  third  read- 
ing was  reconsidered.  Mr.  Workman  moved, 
as  a  substitute  to  amendment  No.  18  by  com- 
mittee of  the  whole,  the  amendment  herein  re- 
ferred to,  as  an  amendment  to  the  amendment 
by  the  committee  of  the  whole,  beln^  amend- 
ment No.  18.  The  question  was  then  put, 
'Shall  the  substitute  motion  be  adoptedf  and 
carried  by  an  aye  and  nay  vote  of  25  to  10. 
and  so  the  substitute  motion  was  adopted.  It 
was  then  ordered  that  the  bill  be  passed  to 
third  reading.  Mr.  Elder  then  moved  that  the 
rules  of  the  house  and  ^  16  of  art.  8  of  the 
Constitution  be  suspenaed,  and  senate  bill 
No.  2  be  considered  engrossed,  read  a  third 
time,  and  placed  upon  its  final  passage,  which 
motion  was,  on  an  aye  and  nay  vote  of  29  to  8, 
declared  carried.  And  so  the  rules  and  Con- 
stitution were  suspended,  and  the  bouse  passed 
to  the  order  of  third  reading  of  bouse  bills. 
Senate  bill  No.  2  by  conference  committee, 
*An  Act  RetJuJating  the  Fees  and  Compensa- 
tion of  the  Various  County  and  Precinct  Offl 
cers  within  the  State  of  Idaho,'  was  read  a 
third  time.  The  bill  was  then  put  on  its  final 
passage,  on  an  aye  and  nay  vote,  and  carried, 
the  vote  being  82  to  8.  March.  8.  Message 
received  from  the  senate  as  follows:  *Mr. 
Speaker:  I  am  instructed  to  inform  your  hon- 
orable body  that  the  sennte  has  had  under  con- 
sideration and  concurred  in  bouse  amendments* 
to  substitute  to  senate  bill  No.  2,  with  the  ex- 
ception as  to  the  22d  amendment,  which  has 
been  amended  as  follows:  In  line  1.  after  the 
word  "subdivision,"  strike  out  the  figure  "6" 
and  insert  the  figure  "S."  in  line  2.  sirike  out 
the  figures  **79"  and  insert  the  tigqres  "78,"— 
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which  is  herewith  transmitted.  Renpectfully^ 
Wm.  V.  Helfrich,  Asst,  Secretary.'  On  the 
same  day  the  committee  on  printing  reported 
that  it  had  had  printed  amendments  to  substi- 
tute for  senate  bill  No.  2,  original  amendments 
returned.  Workman  moved  that  the  House 
concur  in,  the  amendment  proposed  by  the 
senate  as  to  senate  bill  No.  2,  in  32d  amend- 
ment; subdivision  5  to  be  changed  to  3,  and  to 
be  in  line  78  instead  of  line  19,  which  motioD 
prevailed." 

And  this  is  the  record  as  it  appeafs  in  the 
Journals  of  the  two  bouses.  While  many  ir- 
regularities worthy  of  criticism  appear  in  this 
record,  we  will  only  call  attention  to  some  of 
the  more  flagrant  violations  of  the  Constitu- 
tion. As  shown  by  the  senate  journal,  substi- 
tute to  senate  bill  No.  2,  offered  by  the  confer- 
ence committee,  which  was  in  effect  and  in 
fact  a  new  bill,  was  read  the  first  time  by  title;, 
the  senate  assuming  to  suspend  ^  15  of  art.  'S 
of  the  Constitution  without  an  aye  and  nay 
vote,  a  thing  which  cannot  be  done  under  the 
provisions  of  the  Constitution.  It  does  not 
appear  from  the  journal  of  the  Senate  Chat 
substitute  to  senate  bill  No.  2  was  read  the 
second  time.  The  recital  that  it  "was  filed  for 
a  second  reading"  does  not  show  that  it  was- 
read  a  second  time.  Each  house  is  required 
by  §  13,  art.  8,  of  the  Constitution,  to  keep  a. 
journal  of  its  proceedings.  This  means  that 
the  journal  shall  show  all  the  proceedings  of 
the  house,  and  all  of  the  steps  taken  in  the- 
passage  of  every  bill,  fiy  reason  of  this  pro- 
vision the  journal  becomes,  not  only  the  best 
evidence,  but  the  exclusive  evidence,  of  what 
was  done  by  the  house  keeping  such  journaU 
and  courts  must  impute  to  the  record  and  state- 
ments in  the  journal  absolute  verity.  The  re- 
citals in  the  journal  are  conclusive  and  cannot, 
be  contradicted.  Bvrkhart  v.  Reed,  2  Idaho. 
470:  Clough  v.  Cuttis,  2  Idaho,  489:  Wright  v. 
Kelly  (Idaho)  48  Pac.  665;  Belletue  Water  Co. 
V.  Stockslager,  Id.  608;  Blaine  County  y.  Heard 
(Idaho)  45  Pac.  890.  In  the  passage  of  a  bill* 
by  either  house,  the  journal  of  such  bouse 
must  show  affirmatively  that  all  the  require- 
ments of  the  Constitution  were  complied  with, 
by  such  house.  To  suspend  the  provision  in 
regard  to  reading  all  bills  on  three  several 
days  in  each  houpe,  an  urgency  must  pxisf: 
and  the  suspension  must  l>e  by  an  aye  and  naj^ 
vote,  and  by  two  thirds  bf  the  house.  It  *> 
difficult  to  s(e  that  an  urgency  could  possibly 
exist  in  the  passage  of  ordinary  measures  like 
the  act  in  question,  but,  waiving  that  question, 
it  appears  that  the  senate  assumed  to  suspend 
the  reading  of  the  bill  at  length  without  an. 
aye  and  nay  vote  thereon,  in  absolute  violation 
of  the  Constitution.  If  either  House  can  dis- 
regard one  plain  provision  of  the  Constitution, 
then  it  ma^  disregard  all  of  its  provisions,  and 
the  Constitution,  instead  of  beins^  the  funda- 
mental law  of  the  land,  is  a  mere  sham,  an< 
idle  mockery,  a  nullity.  In  the  house  of  rep- 
resentatives it  does  not  appear  from  the  jour- 
nal that  the  bill  was  read  a  first  and  second 
time  on  several  days,  or  that  the  provision  in 
this  regard  was  suspended.  True  it  is  that  on 
I  he  1st  day  of  March  Mr.  Eeat  introduced  in- 
the  house  an  omnibus  motion  suspending  g  15. 
art.  8,  of  the  Constitution,  and  dispensing: 
with  the  reading  in  full  of  the  first  and  aeconO 
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times  of  "all  senate  and  house  bills,  joint  reso- 
lutJODs,  and  memorials,"  and  permittiDg  the 
same  to  be  read  the  first  and  second  time  by 
title  odIj.  This  provision  of  the  Constitution 
is  to  be  suspended  only  in  case  of  urgency,  and 
only  with  reference  to  a  bill  which  is  then 
pending  and  before  the  house  for  considera- 
tion at  the  time  of  the  suspension.  It  cannot 
be  snapended  generally.  It  cannot  be  sus- 
pended for  one  day.  If  the  lefcislature,  or 
either  bouse  thereof,  can  suspepd  it  for  one 
day,  then  such  house  could  suspend  it  for  the 
entire  session,  and  as  to  all  business,  and  the 
provision  would  be  an  idle  toy  to  be  played 
with  and  tossed  aside  at  will.  The  bouse 
adopted  twenty-two  amendments,  and  it  does 
not  appear  from  the  house  journal  that  these 
amendments  were  read  on  three  several  days. 
This  is  required  by  the  Constitution.  Nor  does 
it  appear  that  these  amendments  were  printed 
prior  to  the  final  passage  of  the  bill  bv  the 
house,  which  the  Consiitution  absolutely  re- 
quires. The  journal  of  the  senate  fails  to  show 
that  the  bill  was  read  on  three  separate  days  in 
the*  senate  after  it  bad  been  amended  twenty- 
two  times  by  the  house,  or  that  it  was  read  m 
the  senate  at  all  after  it  was  amended  by  the 
house,  or  that  the  bill  with  the  house  amend- 
ments thereto  was  ever  finally  voted  on  in  the 
senate  after  it  had  passed  the  house.  A  bill 
may  originate  in  and  pass  one  bouse,  and  then 
be  sent  to  the  other  house,  and  be  amended  in 
the  latter  house  so  as  to  change  the  entire  pur- 
pose of  the  bill.  In  such  event,  if  the  amended 
bill  is  permitted  to  become  a  law  without  hav- 
ing l)een  read  or  passed  by  the  other  house, 
it  woulA  be  a  violation  of  the  Constitution. 
It  was  the  intention  of  the  framers  of  the 
Constitution  to  require  amendments  that 
might  be  adopted  to  a  pending  bill  to  be  read 
three  times  on  several  days,  the  same  as  origi- 
nal bills,  or  sections  of  the  pending  bill  which 
is  amended.  In  the  case  at  bar,  speaking  from 
the  journal  of  the  senate,  the  bill  in  question 
which  passed  the  house  after  being  materially 
changed,  was  never  read  in  the  senate  or  put 
to  a  vote  on  final  passage  in  the  senate.  A 
bill  which  passes  the  house,  and  is  materially 
changed  by  amendment  by  the  other  house. 
and  then  sent  back  to  the  bouse  where  it  first 
originated,  must  go  through  the  same  proce- 
dure as  to  reading  and  final  vote  as  if  it  was 
an  original  bill.  The  reason  for  this  rule  is 
obvious.  In  the  case  at  bar,  substitute  to  sen- 
ate bill  No.  2,  after  it  was  amended  in  twenty- 
two  instances,  was  not  the  bill  which  the  sen- 
ate passed  and  sent  to  the  house,  and  must,  un- 
der the  Constitution,  when  returned  to  the 
senate,  be  treated  (at  least,  so  far  as  the  ameod- 
nients  are  concerned)  by  the  senate  as  if  it 
oriei Dated  in  the  house.  The  mere  declaration 
by  the  senate  that  "we  concur  in  the  house 
amendments"  does  not  answer  the  require- 
ments of  the  Constitution. 

The  plaintiff,  in  preparing  bis  case,  procured 
a  transcript  of  the  journals  of  both  bouses,  cer- 
tified by  the  secretary  of  state  to  be  full  and 
correct.  This  is  the  correct  practice,  and  we 
commend  it. 

The  court  should  treat  the  enrolled  bill  (the 
fact  that  it  is  regularly  enrolled)  as  presump- 
tive evidence  that  the  iej^islature,  in  passing  it, 
performed  all  of  its  duties;  but  this  presump- 
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tion  is  subject  to  rebuttal.  And  when  the  va- 
lidity of  a  statute  is  attacked  the  party  attack- 
ing should  show  by  the  journals  that  at  least 
one  requirement  of  the  Constitution  was  dis- 
regardtxi,  and  the  failure  of  the  journals  to- 
sbow  that  any  constitutional  requirement  was- 
obeyed  is  conclusive  evidence  that  such  re- 
quirement was  not  obeyed.  If  all  the  require- 
ments of  the  Constitution  had  been  complied 
with,  as  to  reading,  printing,  and  voting  on  final 
passage,  in  regard  to  the  bill  in  question, by  both. 
bouses,tben  those  portions  of  the  act  in  question, 
which  relate  to  state  officials  are  void  for  thfr 
reason  that  such  matter  is  not  embraced  in 
the  title  to  said  act,  as  required  bv  §  16,  art.  3, 
of  the  Constitution.  We  only  refer  to  this  for 
the  reason  that  it  tends  to  show  how  lightly 
the  legislature  treated  the  provisions  of  the- 
Consiituiion  in  passing  the  act  in  question. 
The  object  of  the  act  in  question,  which  was 
to  cut  down  the  excessive  cost  of  litigation,  and 
correct  abuses  in  the  regulation  of  fees  of 
county  and  precinct  officers,  is  a  good  one,  and 
one  with  which  this  court  is  in  full  sympathy. 
It  is  therefore  with  great  reluctance  that  we 
hold  the  act  in  question  to  be  void,  but  there 
is  00  other  alternative. 

The  conclusions  reached,  after  a  careful  and 
full  consideratiou,  are:  First.  To  determine- 
the  validity  of  a  statute,  the  court  can  and 
should,  in  the  proper  case,  go  back  of  the  en- 
rolled bill  to  the.  journals  of  both  houses,  to 
ascertain  whether  the  requirements  of  the  Con- 
stitution were  complied  with  by  the  legislature- 
in  enacting  such  statute.  Second.  The  act  in 
question  is  void  in  toio,  bv  reason  of  the  fail- 
ure of  the  journals  of  the  legislature  to  show  a 
compliance  with  the  requirements  of  the  Con- 
stitution in  passing  said  act. 

The  judgment  appealed  from  is  reversed,  and 
the  cause  remanded,  with  instructions  to  the 
trial  court  to  enter  judgment  in  favor  of  ther 
defendant.  Costs  of  appeal  awarded  to  the  ap- 
pellant. 

SuUivaiit  Ch.  J.,  and  Huston*  J.,  concur. 

A  petition,  for  rehearing  having  been  filed,. 
Huston,  J.  on  August  24, 1897,  handed  down 
tbefollowiog  response: 

The  learned  attorney  general,  on  behalf  of 
the  respondent,  has  filed  a  voluminous  petitioa 
for  rehearing  which  we  have  carefully  con- 
sidered. A  perusal  of  the  same  shows  that 
the  acquaintance  of  the  attorney  general 
with  the  arguments  of  appellant,  printed  and 
oral,  is  as  limited  as  is  bis  knowledge  of  the 
decision  heretofore  rendered  in  this  case.  In 
the  petition  he  says:  "  No  reference  is  made 
in  the  opinion  of  the  court  herein  to  said  ^1$ 
[art.  8],  and  we  are  of  the  opinion  that  the 
court,  in  deciding  said  case,  overlooked  said 
section.*'  An  inspection  of  the  opinion  will 
show  that  we  did  refer  to  §  18,  art.  8,  of  the 
Constitution;  and  for  the  benefit  of  the  learned 
attorney  general,  whose  knowledge  of  the  said 
opinion  seems  to  have  t>een  derived  from  news- 
paper articles  and  street-corner  talks,  we  will 
here  repeat  what  we  said  in  the  original  opin- 
ion in  regard  to  said  section,  to  wit:  "Each 
bouse  is  required,  by  §  13.  art.  8,  of  the  Con- 
stitution, to  Keep  a  journal  of  its  proceedings. 
This  means  that  the  journal  shall  show  all  of 
the  proceedings  of  the  house,  and  aU  of  the 


60 


IdaHP  SUFRBICB  COUBT. 


yULV 


8tepB  taken  in  the  passage  of  every  bill.  By 
reason  of  this  provision  the  journal  becomes, 
not  only  the  best  evidence,  but  the  exclusive 
•evidence ;Jof  what  was  done  by  the  house  keep- 
ing such  journal,  and  courts  must  impute  to 
the  record  and  statements  in  the  journal  abso- 
lute verity."  We  will  add  to  what  was  said 
before  that  said  section  requires  each  house  to 
lEeep  a  full,  not  a  partial,  record  of  its  proceed- 
logs.  If,  in  the  face  of  this  provision,  the  leg- 
islature can  omit  from  its  loumals  part  of  its 
proceedings,  it  may  omit  other  parts  of  its  pro- 
•ceedings  without  limit,  and  the  section  would 
be  almost,  if  not  wholly,  ineffectual.  The  au- 
thorities cited  to  establish  the  rule  that  mere 
«ileoce  of  the  journal  to  show  that  a  certain 
thing  was  done  does  not  prove  that  it  was  not 
done,  we^apprehend,  arose  under  Constitutions 
In  many  respects  unlike  ours.  An  examina- 
tion of  many  of  the  authorities  cited  by  the  re- 
spondent to  support  this  contention  seems  to 
limit  the  rule  to  those  acts  which  the  Constitu- 
tion does  not  require  to  appear  in  the  journal. 
But  our  Constitution  clearly  intends  that  all  of 
the  proceedings  of  each  house  shall  appear  in 
the  journal.  Hence  we  must  presume  that 
everything  done  by  each  house,  all  of  its  pro- 
<;eediD(?s,  and  nothing  else,  appear  in  the 
Journal.  In  fact,  the  legislature  seems  to  have 
taken  this  view,  and  has  caused  the  minute  de- 
tails of  its  proceedings  to  be  recorded  in  its 
Journals. 

Again,  the  attorney  general  is  in  error  when 
be  says  in  the  petition  for  rehearing,  at  page 
-6,  that  "appellant  has  never  contended  that  the 
Journals  do  not  show  that  the  yea  and  nay  vote 
was  taken  upon  the  final  passage  of  the  bill." 
We  respectfully  refer  the  attorney  general,  and 
all  other  persons  who  entertain  erroneous  ideas 
of  the  court's  rulings  and  what  was  argued  be- 
fore the  court,  to  page  9  of  appellant's  brief, 
where  the  following  language  is  found,  to  wit: 
^'Calling  the  court's  attention  to  the  final  pas- 
«a;;e  of  thi^  act  through  the  senate,  we  find  the 
following  journal  entry  in  regard  thereto  (p.  12, 
folio  85,  of  the  transcript):  'Motion.  Senator 
J.  C.  Rich  moved  to  concur  in  the  house 
amendment  to  substitute  senate  bill  No.  2,  with 
theexception  of  the  22d  amendment.  Carried, 
and  the  house  was  notified.'  Appellant  con- 
tends that,  as  this  was  the  final  passage  of  the 
act  through  the  senate,  it  was  a  violation  of, 
and  did  not  comply  with,  the  requirements  of 
the  Constitution  as  to  such  final  passage,  as 
there  was  no  vote  taken  by  ayes  and  nays, 
which  the  Constitution  requires  to  be  done." 
So  the  record  does  show  that  the  appellant  ar- 
gued and  contended  that  the  senate  never 
passed  the  act  in  question:  this  contention  be- 
ing necessarily  based  upon  the  idea  that  the 
bill  which  the  senate  first  passed  was  materi- 
ally changed  by  the  bouse,  and  af  ler  being  so 
changed  was  not  read  or  passed  on  an  aye  and 
nav  vote  in  the  senate. 

It  is  a  matter  of  regret  that  the  attorney  gen- 
eral of  the  state  should  ridicule  any  of  the  pro- 
visions of  the  Constitution,  or  speak  of  tbcm 
as  "insignificant,"  or  use  this  language,  which 
we  find  in  the  petition  for  rehearing:  **We  ad- 
mit that  the  Constitution  of  the  state  is  sur- 
rounded with  a  holo  of  sanctity  and  solemnity, 
a  srreat  part  of  which  is  fictitious."  The  Con- 
stitution requires  certain  things  to  be  done  in 
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connection  with  the  passage  of  any  and  all 
laws.  It  is  true  that  the  doing  of  tbeie  thfnga 
is  a  matter  of  procedure.  But  by  what  right 
shall  anyone  he  permitted  to  say  that  any  of 
the  things  required  by  the  Constitution  to  be 
done  are  "  insignificant."  and  maj^  therefore 
be  omitted?  Has  anyone  more  ngbt  to  aav 
that  one  of  the  things  required  by  the  Consti- 
tution is  insignificant  and  may  be  omitted  than 
he  has  to  say  that  any  other  thing  required  is 
insignificant  and  may  therefore  be  omitted? 
If  the  right  to  ignore  one  provision  exists,  the 
right  to  ignore  all  exists.  If  the  court  must 
wink  at  one  violation  of  the  Constitutino,  it 
must  wink  at  other  violations  of  it.  If  the 
court  must  approve  one  violation  of  the  Con- 
stitution, it  must,  to  be  consistent,  approve 
other  violations  of  it.  We  must  be  subject  to 
the  Constitution,  or  else  subject  to  the  whims 
of  those  individuals  who  treat  the  sanctity  of 
the  Constitution  as  fictitious  and  its  provisions 
as  insignificant.  We  cannot  serve  both  Qod 
and  Mammon.  We  must  travel  either  the  one 
road  or  the  other.  We  think  that  safety  and 
security  demand  that  we  stick  to  the  letter  and 
spirit  of  the  Constitution,  that  we  obey  all  of 
its  mandates,  until  the  people,  the  source  of  all 
power,  who  made  It,  change  its  provisions. 
Let  us  obey  the  Constitution  in  all  of  its  require- 
ments, and  treat  all  of  its  provisions  as  im- 
portant. 

Mr.  Sutherland,  in  his  work  on  Statutory 
Construction,  speaking  of  another  provision  al 
^79.  says:  "The  eflQciency  of  this  constitu- 
tional remedy  to  cure  the  evil  and  mischief 
which  has  been  pointed  out  depends  on  judi- 
cial enforcement;  on  this  constitutionafin junc- 
tion being  regarded  as  mandatory,  and  com- 
pliance with  it  essential  to  the  validity  of  leg- 
islation. The  mischief  existed  notwithstand- 
ing, the  sworn  obligation  of  legislators;  it 
might  be  expected  to  continue  notwithstand- 
ing that  that  obligation  is  formulated  and 
emphasized  in  this  constitutional  injunction, 
if  it  be  construed  as  addres<^d  exclusively  to 
them,  and  only  directory.  It  would,  in  a  gen- 
eral sense,  be  a  dangerous  doctrine  to  announce 
that  any  of  the  provisions  of  the  Constitution 
may  be  obeyed  or  disregarded  at  the  mere  will 
or  pleasure  of  the  legislature,  unless  it  is  clear 
beyond  all  question  that  such  was  the  Inten- 
tion of  the  framers  of  that  instrument.  It 
would  seem  to  be  a  lowering  of  the  proper 
dignity  of  the  fundamental  law  to  say  that  it 
descends  to  prescribing  rules  of  order  in  unes- 
sential matters  which  mav  be  followed  or  dis- 
regarded at  pleasure.  'The  fact  is  this:  that 
whatever  constitutional  provision  can  be  looked 
upon  as  a  directory  merely  is  very  likely  to  be 
treated  by  the  legislature  as  if  it  was  devoid  of 
moral  obligation,  and  to  be  therefore  habitually 
disregarded."  Mr.  Black,  in  his  work  on  In- 
terpretation of  Laws,  at  §  18,  quotes  from  the 
above  section  of  Mr.  Sutherland's  work  with 
approval,  and  adds:  '*As  a  rule,  therefore, 
whenever  the  language  used  in  a  Constitution 
is  prohibitory  it  is  to  be  understood  as  intended 
to  be  a  positive  and  unequivocal  negation." 
Judge  Cooley,  in  his  work  on  Constitutional 
Limitations  (6th  ed.  p.  93),  says:  *'But  the 
courts  tread  upon  verv  dangerous  ground  when 
they  venture  to  apply  the  rules  which  dis- 
tinguish directory  and  mandatory  statutes  to 
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the  proTlflioiis  of  a  constitation.    CoostitttttoDS 
<io  not  luually  undertake  to  prescribe  mere 
rules  of  proceediof;,  except  wheD  such  rules 
are  looked  upon  as  essential  to  the  thing  to  be 
done,  and  they  must  then  be  regarded  In  the 
light  of  limitations  upon  Ihe  power  to  be  ex- 
ercised.    It  is  the  province  of  an  instrument 
of  this  solemn  and  permanent  character  to  es- 
tablish   those   fundamental  maxims,  and  fix 
those  unvarying  rules  by  which  all  departments 
of  the  government  must  at  all  times  shape  their 
•conduct;  and,  if  it  descends    to  prescribing^ 
mere  rules  of  order  in  unessential  matters,  it  is 
lowering  the  proper  dignity  of  such  an  instru- 
ment, and  usurping  the  proper  province  of  or- 
dinary legislation.     We  are  not,  therefore,  to 
expect  to  find  in  a  constitution  provisions  which 
tbe  people,  in  adopting  it,  haw  not  regarded  as 
of  high  importance,  and  worthy  to  be  embraced 
ID  an  instrument  which,  for  a  time  at  least,  is 
to  control  alike  the  government  and  tbe  gov- 
erned, and  to  form  a  standard  by  which  is  to 
be  measured  the  power  which  can  be  exercised 
as  well  by  the  delegate  as  by  the  sovereign 
people  themselves.    If  directions  are  given  re- 
apecting  the  times  or  modes  of  proceeding  in 
which  a  power  should  be  exercised,  there  is  at 
least  a  strong  presumption  that  the  people  de- 
aigned  it  should  be  exercised  in  that  time  and 
mode  onlv;  and  we   impute  to  the  people  a 
want  of  due  appreciation  of  the  purpose  and 
proper  province  of  such  an  instrument,  when 
we  infer  that  such  directions  are  given  to  any 
other  end.    Especial Iv  when,  as  has  been  al- 
Teady  said,  it  is  but  fair  to  presume  that  the 
people  in    their  constitution   have  expressed 
themselves  in  careful  and  measured  terms,  cor- 
responding with  the  immense  importance  of 
the  powers  delegated,  and  with  a  view  to  leave 
as  little  as  possible  to  implication."    Coniinu- 
ing.  Judge  Gooley  says  (p.  94):    "There  are 
some  cases,  however,  where  the  doctrine  of 
directory  statutes  has  been  applied  to  constitu- 
tional provisions:  but  they  are  so  plainly  at 
variance  with  the  weight  of  authority  upon  the 
precise  points   considered   that  we  feel  war- 
ranted in  saying  that  the  judicial  decisions  as 
they  now  stana  do  not  sanction  the  applica- 
tion."   And  at  page  156  he  further  says:    "It 
is  a  necessary  attribute  of  sovereignty  that  the 
expressed  will  of  the  sovereign  is  law;   and 
while  we  may  question  and  cross- question  the 
words  emploved,  to  make  certain  of  the  real 
meaning,  and  may  hesitate  and  doubt  concern- 
ing it,  yet,  when  the   intent  is  made  out.  it 
must  govern,  and  it  is  idle  to  talk  of  forms 
that  should  have  surrounded  the  expression, 
but  do  not.    But  when  the  legisktive  power  of 
a  Slate  is  to  be  exercised  by  a  department  com- 
posed of  two  branches,  or,  as  in  most  of  the 
American  states,  of  three  branches,  and  these 
branches  have  their  several  duties  marked  out 
iiDd  prescribed  by  the  law  to  which  they  owe 
their  origin,  and  which  provides  for  tbe  exer- 
cise of  their  powers  in  certain  modes  and  un- 
der certain  forms,  there  are  other  questions  to 
srise  than  those  of  tbe  mere  intent  of  tbe  law- 
makers, and  sometimes  forms  become  of  the 
last  im|K>rtance.    For  in  such  case  not  only  is 
it  important  that  the  will  of  the  lawmakers  be 
•clearly  expressed,  but  it  is  also  ea«ential  that  it 
^  expressed  in  due  form  of  law  since  noiblog 
<)ecotnes  law  simpiv  and  solely  because  men 
who  possess  the  legislative  power  will  that  it 
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shall  be,  unless  they  express  their  determina- 
tion to  that  effect,  in  the  mode  pointed  out  by 
the  instrument  which  invests  them  with  the 
power,  and  under  all  the  forms  which  that  in- 
strument has  rendered  essential."  Mr.  Black, 
in  his  work  on  Constitutional  Law,  at  page 
836,  says:  '*The  constitutions  of  many  of  the 
states  require  that  a  bill,  before  it  shall  become 
law,  shaH  be  read  a  certain  number  of  timea 
(usually  two  or  three)  in  each  house.  In  re- 
spect to  the  manner  of  such  reading  the  pro- 
vision is  considered  merely  directory,  but  not 
so  with  regard  to  the  fact  of  its  being  read. 
If  tbe  constitution  is  not  obeved  in  this  latter 
particular  the  statute  is  void."  In  harmony 
with  tbe  above  views,  with  which  we  are  in 
full  accord,  we  are  compelled  to  hold  that  the 
provisions  of  our  Constitution  limit  the  power 
of  the  legislature  in  the  enactment  of  laws  to 
the  mode  therein  prescribed. 

Tbe  persistent  contention  of  the  respondent 
that  the  court  should  not  go  back  of  the  en- 
rolled bill  to  the  legislative  lournals  to  see  if 
the  act  in  question  was  passed  in  the  mode  re- 
quired by  the  Constitution  in  face  of  the  fact 
that  this  court  has  repeatedly  held  that  it  mav 
do  so,  is  ill  advised  and  not  worthy  of  consid- 
eration. To  hold  in  accordance  with  this  con- 
tention of  respondent  would  make  the  pro- 
visions of  the  Constitution  merely  directory 
and  subject  to  the  whims  of  either  house  of 
the  legislature,  contrary  to  the  expressed  will 
of  the  people.  That  the  court  may  go  to  the 
Journals  of  the  legislature  to  see  if  tbe  provi- 
sions of  tbe  Constitution  were  obeyed  by  tbe 
legislature  in  tbe  enactment  of  a  law  bad  be- 
come the  established  doctrine  of  this  state  be- 
fore the  convening  of  the  last  session  of  our 
legislature,  and  the  legislature  was  fully  aware 
of  this  settled  rule  when  it  attempted  to  pass 
the  act  in  question.  The  rules  of  construction 
applicable  to  statutes  and  constitutional  provi* 
sions  should  be  permanent  and  unchangeable. 
On  this  point  Judge  Cooley.  in  his  work  cited 
supra,  at  page  67,  says:  **A  cardinal  rule  in 
dealing  with  written  instruments  is  that  they 
are  to  receive  an  unvarying  interpi elation,  and 
that  their  practical  construction  is  to  be  uni- 
form. A  constitution  is  not  io  be  made  to 
mean  one  thing  at  one  time  and  another  at 
some  subsequent  time,  when  the  circumstances 
may  have  so  changed  as  perhaps  to  make  a 
different  rule  in  the  case  seem  desirable.  A 
principal  share  of  the  benefit  expected  from 
written  constitutions  would  be  lost  if  the  rules 
they  established  were  so  flexible  as  to  bend  to 
circumstances  or  be  modified  by  public  opin- 
ion. It  is  with  special  reference  to  tbe  varying 
modes  of  public  opinion,  and  with  a  view  to 
putting  tbe  fundamentals  of  government  be- 
yond their  control,  that  these  instruments  are 
framed,  and  there  can  be  no  such  steady  and 
imperceptible  change  in  their  rules  as  inheres 
in  the  principles  of  the  common  law.  Those 
beneficent  maxims  of  the  common  law  which 
guard  person  and  property  have  grown  and 
expanded  until  they  mean  vastly  more  to  us 
than  they  did  to  our  ancestors  and  are  more 
minute,  particular,  and  pervading  in  their  pro- 
tections; and  we  may  confidently  look  forward 
in  the  future  to  still  further  modifications  in 
tbe  direction  of  improvement.  Public  senti- 
ment and  action  effect  such  changes,  and  the 
courts  recognize  them;  but  a  court  or  legialar 
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ture  which  should  allow  a  chanfte  in  public 
aentiment  to  iofluence  it  id  giving  to  a  written 
coDBtitutioD  a  construction  not  warranted  by 
the  intention  of  its  founders,  would  be  justly 
chargeable  with  reckless  disregard  of  official 
oath  and  public  duty:  and,  if  Us  course  could 
become  a  precedent,  these  instruments  would 
be  of  little  avail.  Tbe  violence  of  public  pas- 
sion is  quite  as  likely  to  be  in  the  direction  of 
oppression  as  in  any  other;  and  tbe  necessity 
for  bills  of  rights  in  our  fundamental  laws  lies 
mainly  in  the  danger  that  the  leg^islature  will 
be  infiuenced,  by  temporary  excitements  and 
passions  among' the  people,  to  adopt  oppres- 
sive enactments.  What  a  court  is  to  do,  there- 
fore, is  to  declare  the  law  as  written,  leaving 
it  to  the  people  themselves  to  make  such 
changes  as  new  circumstances  may  require. 
The  meaning  of  the  Constitution  is  fixed  when 
it  is  adopted,  and  it  is  not  different  at  any  sub- 
sequent time  when  a  court  has  occasion  to 
pass  upon  it." 

There  is  no  intention  disclosed  in  the  Consti- 
tution to  make  the  legislature  the  exclusive 
Indices  of  the  constitutionality  of  its  acts.  The 
legislature  must, in  the  very  nature  of  things,use 
its  judgment,  in  the  drst  instance,  as  to 
whether  a  proposed  action  by  it  is  constitu- 
tional or  not.  or  whether  it  is  acting  in  the 
manner  required  by  tbe  Constitution.  But 
whether  the  legislature f^hould  make  an  honest 
mistake,  or  perversely  violate  the  Constitution, 
the  remedy  for  such  violation  exists,  nevert be- 
lch's, and  courts  must  refuse  to  aid  and  abet 
such  violations  of  the  Constitution.  Tbe 
court  does  this  by  refusing  to  recognize  the 
validity  of  any  act  passed  in  violation  of  the 
mandates  of  the  Conslituion. 

The  learned  counsel  for  respondent  (the  at- 
torney general)  cites  the  provisions  of  §  9,  art. 
8,  of  our  Constitution,  to  the  effect  that  each 
house  "shall  determine  its  own  rules  and  pro- 
ceedings," etc.  We  are  somewhat  at  a  loss  to 
understand  the  pertinency  of  this  quotation  in 
the  consideration  of  the  questions  involved. 
Does  the  learned  attorney  general  desire  to  be 
understood  as  claiming  that  this  is  a  control- 
ling  provision  of  the  Constitution,  and  is  to  be 
taken  literally,  without  re^rd  to  the  provision 
of  §  15,  art.  8?  This  would  be  a  strange  and 
unheard-of  rule  of  construction,  but  without 
it  the  quotation  of  counsel  is  idle. 

In  preparing  his  petition  for  rehearing  the 
learned  attorney  general  says:  "Nor  have 
they  [counsel  for  appellantl  ever  claimed  that 
the  journals  affirmatively  show  that  the  other 
requirements  of  the^  Constitution  relating  to 
tbe  passaee  of  the  bill  were  not  complied 
with."  This  proposition  is  on  a  par  with  that 
other  proposition  so  often  reiterated,  that  this 
court,  in  its  opinion  in  this  case,  assumed  to 
be  the  judge  as  to  whether  an  "urgency,"  as 

I)rovided  in  §  15  of  art.  8,  existed.  Is  ii  care- 
essness  or  fatuity  which  causes  such  an  entire 
misstatement  of  fact  as  well  as  conclusion? 
What  the  court  did  say,  in  effect,  was  this: 
That  as  the  Constitution  authorized  the  sus- 
pension by  the  legislature  of  the  provisions  of 
^  15,  art.  8,  of  the  Constitution,  with  ref- 
erence to  the  reading  of  bills  on  three  several 
days,  only  when  an  urgency  requiring  such 
suspension  existed,  the  fact  of  such  urgency 
must  appear  upon  the  record;  otherwise  tbe 
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whole  purpose  and  intention  of  the  provi8ioi> 
would  be  defeated.  To  sum  up  this  whole 
matter  in  one  sentence:  What  this  court  bas^ 
held  is  this:  Where  the  mandatory  provisions 
of  the  Constitution  require  certain  things  to^ 
be  done  by  the  legislature  in  the  enactment  of 
laws,  the  court  will  hold  that  where  a  law  baa- 
been  passed  without  a  compliance  with  such 
mandatory  constitutional  provisions,  the  same 
is  unconstitutional.  Against  this  conclusion  as 
a  legal  proposition,  we  have  not  been,  nor  shall 
we  ever  be.  cited  to  a  single  authority  or  prin- 
ciple predicated  upon  principles  upon  which< 
our  government  is  founded. 

We  cannot  better  answer  the  oft  reiterated' 
claim,  not  argument,  against  the  decision  in 
this  case,  that  it  assumes  that  the  amendmenrs 
to  a  bill  must  be* subjected  to  the  same  consti- 
tutional rules  as  the  original  bill,  than  by 
quoting  from  some  of  the  very  numerous  au- 
thorities ci  ed  by  the  learned  attorney  genera 
in  his  petition  for  a  rehearing,  as  illustrative- 
of  the  utter  inutility  of  the  rule  contended  for 
by  him.     We  cite  from  Cooley  on  Constitu- 
tional Limitations,  5th  ed.  p.  167,  note  3:     "A. 
practice  has  sprung  up  of  evading  these  con- 
stitutional  provisions  by  introducing  a  new 
bill  after  the  time  has  expired  when  it  msy 
constitutionally  be  done,  as  an  amendment  to- 
some  pending  bill,  the  whole  of  which,  except 
the  enacting  clause,  is  struck  out  to  make  way 
for  it.    Thus,  the  member  who  thinks  be  may 
possibly  have  occasion  for  the  introduction  of 
a  new  bill  after  the  constitutional  period  baa- 
expired,  takes  care  to  introduce  sham  bills  in 
due  season  which  he  can  use  as  stocks  to  graft 
upon,   and    which    he   uses   irrespective    of 
their  character  or  contents.    The  sham  bill  i» 
perhaps  a  bill  to  incorporate  the  city  of  Siam. 
One  of  tbe  member's  constituents  applies  to- 
him  for  legislative  permission  to  construct  & 
dam  across  the  Wild  Cat  river.      Forthwith, 
by  amendment,  the  bill  entitled  a  bill  to  incor- 
porate the  city  of  Siam  has  all  after  the  enact- 
ing clause  stricken  out,  and  it  is  made  to  pro- 
vide, as  its  sole  object,  that  John  Doe  may  con- 
struct a  dam  across  the  Wild  Cat.     With  thi»^ 
title  and  in  this  form  it  is  passed;  but  the- 
house  then  (considerately)  amends  tbe  title  to 
correspond  with  the  purpose  of  tbe  bill,  and 
the  law  is  passed,  and  the  Constitution  at  the 
same  time  saved.    This  trick  is  ao  transparent^ 
and  so  clearly  in  violation  of  the  Constitution, 
and  the  evidence  at  the  same  time  is  ao  fully 
spread  upon  the  record,  that  it  is  a  matter  of 
surprise  to  find  it  so  often  resorted  to."    In 
tbe  case  of  People,  BarneSf  v.  Stame,  85  III. 
121,  85  Am.  Dec.  848,  it  is  said  the  court 9^ 
should  not   enforce  a   legislative  act  unless 
there  is  record  evidence   from  the  journals- 
of  the  two  houses  that  every  material  require- 
ment of  the  Constitution    has  been  satisfied. 
In  tbe  case  of  MUler  v.  &aU,  8  Ohio  St.  475, 
much  relied  upon  by  respondent,  we  find  that- 
the  constitutional  provision   was  as  follows: 
"Every  bill  should  be  fully  and  distinctly  read 
on   three    different    days,   unless,  in  case  of 
urgency,  three  fourths  of  the  house  in  whicb 
it  shall  be  pending  shall  dispense  with  \\\\^ 
rule."    The  court  held  that  as  tbe  record  did 
show  that  the  bill  had  been  read  a  third  time» 
altboueh  omitting  to  show  that  it  had  beeox 
read  "fully  and  distinctly,"  Uiere  was  a  sufli- 
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cient  complfance  witb  the  coDstitutiooal  pro- 
yision.  Id  commeDling'upon  this  case,  Judfte 
Cooley  says  (Cooler,  Const.  Lim.  5th  ed. 
Pl  180.  Dote  1):  "The  distinctDess  with  which 
aoy  bill  most  be  read  cannot  possibly  be  de- 
fined by  any  law;  and  it  must  always,  from 
the  necessity  of  the  case,  rest  with  the  bouse  to 
determine  finally  whether  in  this  particular  the 
ConstitatioD  has  been  complied  with  or  not; 
but  the  rule  respecting  three  several  readinfrs 
on  different  days  is  specific,  and  capable  of 
being  precisely  complied  with,  and  we  do  not 
see  how.  even  under  the  rules  applied  to  stat- 
utes, it  can  be  regarded  as  directory  merely, 
provided  it  has  a  purpose  beyond  the  mere 
regular  and  orderly  transaction  of  business. 
That  it  has  such  a  purpose,  that  it  is  designed 
to  prevent  hasty  and  improvident  legislation, 
and  Is  therefore  not  a  mere  rule  of  order,  but 
one  of  protection  to  the  public  interests  and  to 
the  citizens  at  large,  is  very  clear;  and  inde- 
pendent of  the  question  whether  definite  con- 
stitutional principles  can  be  dispensed  with 
in  any  case  on  the  groand  of  their  being  merely 
directory,  we  cannot  see  how  this  can  be 
treated  as  anything  but  mandatory.'' 

The  respondent  seriously  attacks  that  part  of 
the  decision  in  this  case  which  holds  that 
amendments  to  a  pending  bill  must  be  read  on 
three  several  days,  in  each  house,  unless  in 
case  of  urgency  the  three  readings  on  several 
days  be  dispensed  with  by  two  thirds  of  the 
house  on  an  aye  and  nay  vote.  That  this  rule 
is  correct,  and  in  harmony  with  the  letter  and 
Bpirit  of  our  Constitution,  we  are  fully  con- 
vinced. A  "bill,"  within  the  contemplation 
of  the  Constitution,  means  a  draft  of  a  pro- 
posed law^,  and  nothing  else.  After  a  bill  has 
been  introduced  in  one  house,  and  an  amend- 
ment which  chanses  one  or  more  of  its  ori^- 
nsl  features  or  adds  new  features  is  adopted  by 
such  house,  the  amendment  then  enters  into 
and  becomes  a  part  of  the  bill  or  draft  of  the 
proposed  law,  and  is  as  much  a  part  of  the  bill 
as  if  it  had  been  incorporated  in  the  draft  of 
the  proposed  law  before  it  was  introduced  into 
such  house.  The  Constitution  provides  (art. 
3.  §  15)  that  "no  law  shall  be  passed  except  by 
bill,"  and  further  says:  "Nor  shall  any  bill  be- 
come a  law  unless  the  same  shall  have  been 
read  on  three  several  days  in  each  house  pre- 
vious to  the  final  vote  thereon."  Ihid.  The 
term  as  here  used  is  generic,  and  means  not 
only  the  draft  of  the  proposed  law  as  originally 
introduced,  but  such  draft  with  all  of  the  graft- 
ings which  may  be  made  thereon.  In  other 
words  it  means  the  full  draft  of  the  law  which 
the  legislature  passes.  It  is  argued  that  the 
procedure  prescribed  by  the  Constitution  is 
burdensome,  and  will  seriously  impede  legis- 
lation. If  we  admit  this  to  be  true,  the  an- 
swer is  that  the  remedy  Is  in  a  change  of  the 
ConstitotioD,  not  in  violations  of  its  mandates. 
The  court  did  not  make,  nor  can  it  change, 
the  provisions  of  the  Constitution.  Wa  are 
asked  to  give  our  assent  to  the  act  in  ques- 
tion, and  pronounce  it  valid,  when  it  was  un- 
questionably passed,  not  in  the  manner 
required,  but  in  a  manner  forbidden,  bv  the 
ConstitutiQn.  We  cannot  do  so,  and,  should 
we  do  so,  it  would  be  an  attempt  on  the  part 
of  one  branch  of  the  government  to  modify 
the  provisions  of  the  Constitution  and  usurp 
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a  power  which  beong  to.  and  can  only  be 
exercised  by,  the  people  in  their  sovereign  ca- 
pacity. The  object  of  these  provisions  is  two- 
fold: First,  to  insure  against  hasty  and  in- 
considerste  legislation,  by  giving  the  opportu- 
nity to  each  member  of  the  le^slature  to  fa- 
miliarize himself  with  all  of  the  provisions  of 
every  proposed  law,  and  afford  sufficient  time 
for  reflection  as  to  the  effect  and  consequences 
of  the  enactment  of  any  proposed  law;  second, 
to  give  the  people  the  opportunity  of  learning 
what  is  being  done  or  proposed  to  be  done  by 
their  legislature,  thus  affording  them  opportu- 
nity to  remonstrate  against  the  passage  of  any 
proposed  law  which  they  might  regard  as  det- 
rimental or  obnoxious.  These  objects  are 
thwarted  and  wholly  defeated  if  amendments 
are  not  treated  as  parts  of  the  bill,  and  read 
three  times  on  several  days,  and  read  section 
by  section  on  final  passage,  and  then  passed  by 
an  aye  and  nay  vote.  If.  under  the  guise  of 
an  amendment,  a  proposed  law  which  has 
never  been  read  in  both  houses  is  permitted  to 
have  the  sanctity  of  law,  the  provisions  of  the 
Constitution  amount  to  nothing,  and  the  will 
of  the  people  may  be  ignored,  and  the  object 
of  the  provisions  entirely  defeated.  More 
than  this,  the  fioodgates  of  fraud  would  be 
thrown  wide  open,  as  to  the  enactment  of  laws, 
and  the  people  would  be  without  remedy.  To 
show  how  easily  this  could  be  done,  just  sup- 
pose that  one  senator  and  one  representative 
desire  to  pass  a  certain  measure  which  they 
know  will  be  obnoxious  to  the  people;  that,  by 
agreement  they  should  draft  a  bill  which  is 
entirely  different  in  intent  and  effect  from  the 
one  which  they  desire  passed:  that  it  is  intro- 
duced into  the  senate,  and  perchance  known 
as  '^Senate  Bill  No.  2."  where  it  is  read  on 
three  several  days,  and  pro|3er1y  passed  on  an 
aye  and  nay  vote;  that  it  is  then  sent  to  the 
other  house,  where  it  is  read  on  three  several 
days,  when  the  member  who  is  in  collusion 
with  the  senator  who  introduced  it  in  the  sen- 
ate offers  his  amendment,  which  the  house 
adopts,  and  which  chauges  the  entire  object, 
scope,  and  effect  of  the  proposed  law,  and 
which,  although  relating  to  the  same  subject 
and  the  same  title,  is  in  fact  a  new  and  differ- 
ent bill  from  the  one  introduced  in  the  senate: 
that  this  new  bill,  called  an  "amendment,"  is 
then  printed  and  passed  by  the  house  without 
being  read  but  one  time;  that  the  house  then 
sends  a  message  to  the  senate  saying  that  *'the 
house  has  passed  senate  biU  No.  2  as  amended;" 
and  that  thereupon  a  senator  "moves  that  the 
senate  concur  in  the  house  amendments  to  sen- 
ate bill  No.  2,"  which  motion  should  be  de- 
clared passed  without  the  amendment  having 
been  read  or  yoted  on  by  an  aye  and  nay  vote 
in  the  senate.  Would  this  not  be  *'wbit>ping 
the  devil  around  the  stump,"  and  doing  indi- 
rectly what  the  Constitution  directly  forbids? 
Yet  this  was  done  in  the  case  at  bar.  in  viola- 
tion of  all  established  law,  and  in  contraven- 
tion of  th«)  provisions  of  the  Constitution. 

In  this  connection,  and  in  approval  of  what 
is  therein  said,  we  will  quote  extensively  from 
the  decision  of  the  Kentucky  court  of  appeals 
in  Norman  v.  Kentucky  Bd.  ofMgn.  of  World! % 
Columbian  RrpoHtion,  93  Ey.  537.  18  L.  R 
A.  556,  as  follows:  "Section  46  of  our  Con- 
stitution provides:    'No  bill  shall  become  a 
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law,  unless  on  Its  final  passage  it  receives  the 
votes  of  at  least  two  fifths  of  the  members 
elected  to  each  bouse,  and  a  majority  of  the 
members  votiog,  the  vote  to  be  taken  by  yeas 
and  nays,  and  entered  in  the  journal:  pro- 
vided, any  act  or  resolution  for  the  appropri- 
ation of  money  or  the  creation  of  debt  shall, 
on  its  final  passage,  receive  the  votes  of  a  ma- 
jority of  all  the  members  elected  to  each  house.' 
The  act  originated  in  senate,  and  passed  that 
body,  upon  a  yea  aird  nay  vote,  entered  upon 
its  journal,  by  the  requireid  majority.  It  then 
went  to  the  other  house,  where,  after  'being 
amended,  it  passed,  upon  a  like  vote,  entered 
upon  its  journal  by  a  like  majority.  It  then 
came  back  to  the  senate,  where  the  amend- 
ments were  concurred  in  without  a  yea  and 
nay  vote,  and  without  the  vote  of  a  majority 
of  the  members  elected.  It  is  conceded  by  the 
counsel  for  the  appellees,  aud  seems  plain,  that 
this  mode  of  proceeding  did  not  conform  to 
the  Constitution.  It  complied  with  it  in 
neither  letter  nor  spirit.  The  object  of  the 
section  above  cited  was  to  have  the  assent  of 
a  majority  of  all  of  the  members  elected  to 
each  house  to  all  the  provisions  of  the  act,  and 
that  this  should  appear  by  a  yea  and  nay  vote 
entered  upon  its  journal.  If  a  bill,  after  pass- 
ing one  house  in  the  proper  manner,  and  then, 
after  amendment,  p>assing  the  other  bouse  in 
like  manner,  could  come  back  to  the  house 
in  which  it  originated,  and  be  adopted  by  a 
majority  of  those  voting,  or  a  quorum,  it  would 
defeat  this  object,  and  render  the  section  inef- 
fectual. Let  us  look  at  it  practically.  An  ap- 
propriation bill  of  $100  originates  in  the  senate, 
and  is  properly  passed.  It  goes  to  the  house, 
where  it  is  amended  by  making  the  sum  $10,- 
000,  and  is  then  properly  passed  by  it.  It  re- 
turns to  the  senate  for  concurrence,  and  is 
adopted,  as  amended,  by  a  majority  of  those 
present,  without  a  yea  and  nay  vote.  Can  it 
be  well  contended  that  this  would  be  a  com- 
pliance with  the  Constitution?  If  so,  then, 
there  being  thirty-eight  senators,  it  would  re- 
quire twenty,  or  a  majority  of  them  to  pass  a 
_  bill  for  a  trifle,  but,  after  being  amended  in 
'  the  house  so  as  to  perhaps  bankrupt  the  treas- 
ury, it  could  be  concurred  in  by  the  senate  by 
the  votes  of  eleven  members,  or  a  majority  of 
a  quorum;  and  in  case  of  the  house  with  its 
100  members,  it  would  require  51  to  pass  the 
bill,  if  it  originated  there,  but  only  twenty-six, 
or  a  majority  of  a  quorum,  to  concur  in  it 
after  it  had  been  changed  in  like  manner  bv 
the  senate.  Further  illustration  seems  need- 
less. It  is  true,  it  has  been  held  that  the  'final 
passage'  of  a  bill  means  when  it  first  passes  the 
body,  and  not  when  it  returns  to  it,  after 
amendment,  for  adoption;  audit  is  said  that 
the  constitutional  provision  as  to  the  number 
of  votes,  and  the  entry  of  the  yea  and  nay 
vote  on  the  journal,  does  not  apply  to  amend- 
ments, or  the  reports  of  conference  committees. 
If  so,  then  no  matter  how  material  the  change, 
a  majoritv  vote  of  a  quorum  may  pass  the  bill. 
The  words  *flnal  passage,'  as  used  in  our  Con- 
fititution,  mean  final  passage.  They  do  not 
mean  some  passage  before  the  final  one,  but 
the  last  one.  They  do  not  mean  the  passage 
of  a  part  of  a  bill,  or  what  is  first  introduced, 
and  which  may,  by  reason  of  amendment,  be- 
come   the  least   important.    If   so,  then  the 
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body  may  pass  what  is  practically  a  new  bill 
in  a  manner  counter  to  both  the  letter  and 
spirit  of  the  Constitution.  When  the  bill  was 
voted  on  in  the  senate,  as  amended,  and  after 
its  return  from  the  house,  there  never  was  any 
further  action  by  the  senate.  It  was  the  final 
vote,  and  therefore  its  final  passage;  and  being 
so,  a  majority  vote  of  all  the  members  elected, 
with  an  entry  by  yea  and  nay  vote  upon  the 
journal,  was  necessary  to  its  constitutional  en- 
actment. The  bill,  as  approved  by  the  speakers 
of  the  two  houses  and  the  governor,  never  was 
passed  by  the  senate,  by  a  majority  of  all  of 
its  members,  nor  by  a  yea  and  nay  vote.  It  is 
said,  however,  upon  the  one  side,  that,  having 
been  enrolled,  signed  by  the  presiding  oflScer 
of  each  house,  and  approved  by  the  governor, 
the  act  must  be  conclusively  presumed  to  have 
been  constitutionally  enacted;  that  public  pol- 
icy requires  this  rule,  else  confusion  will  re- 
sult, by  our  statute  law  being  reduced  from  a 
state  of  certainty  to  one  of  doubt  Upon  the 
other  side,  it  is  urged,  with  equal  ability,  that 
a  prima  facie  case  only  is  thereby  presented, 
and  that  resort  mav  be' had  to  the  Journals  of 
the  legislature,  which  are  required  by  the  Con- 
stitution to  be  kept,  and  are  kept,  under  the 
supervision  of  all  the  members,  as  to  the  truth 
of  the  matter.  Each  position  is  supported  by 
numerous  authorities,.and.  whether  the  one  rule 
or  the  other  obtains,  more  or  less  abuse  and 
danger  may  result.  There  is  some  dynamite 
either  way,  but  perhaps  not  as  much  in  the  lat- 
ter as  some  apprehend,  as  the  party  questioning 
the  enrolled  and  approved  act  must  at  the  outset 
overcome  a  prima  facie  case.  The  first  view 
is  the  English  one,  where  there  is  no  written 
constitution.  It  has  been  followed  by  our  su- 
preme court  [U.  8.]  and  by  at  least  nine  of  the 
supreme  courts  of  the  states.  The  weight  of 
authority  in  this  country,  as  declared  in  per- 
haps as  many  as  nineteen  states,  is,  however, 
the  other  way." 

Since  the  rendition  of  the  opinion  gupra  the 
court  of  appeals  of  Kentucky  have  held,  in  Lqf- 
ferty  v.  Huffman,  18  Ky.  L.  Rep.  19,  82  L.  R. 
A.  208,  that  a  bill  which  has  been  properly  en- 
rolled, signed  by  the  presiding  officer  of  each 
house,  and  approved  by  the  governor,  cannot 
be  impeached  by  reference  to  the  journals  of 
either  house  to  show  the  mode  of  its  enact- 
ment. The  latter  decision  was  followed  by 
the  same  court  in  two  later  cases.  Com.  v.  Shel- 
ton,  18  Ey.  L.  Rep.  80,  and  Com.  v.  Hardin 
County  Ct,  reported  in  18  Ey.  L.  Rep.  118. 
Whether  this  change  in  the  opinion  of  that 
eminent  court  was  caused  through  fear  of  ap- 
pearing guilty  of  indelicacy  and  disrespect  to- 
wards a  co-ordinate  branch  of  government,,  or 
through  fear  that  the  rules  enunciated  In  Nor- 
man V.  Kentucky  Bd,  of  Mgn.  of  WorU^M  Co- 
lumbian Exposition  would  entail  upon  the 
court  considerable  labor  which  otherwise  would 
not  devolve  upon  it,  or  other  grave  reason,  we 
are  at  a  loss  to  determine,  fiut  the  doctrine 
announced  in  Lafferty  v.  Huffman  simply 
places  it  in  the  power  of  the  legislature  to  vio- 
late the  provisions  of  the  Kentucky  Constitu- 
tion in  regard  to  the  passage  of  bills.  Look  at 
it  practically,  taking  our  illustration  from  the 
decision  in  Norman  v.  Kentucky  Bd,  of  Mgrs. 
of  World* u  Columbian  Exposition,  98  Ky.  587, 
18  L.  R.  A.  556.    A  bill  originates  in  the  sen- 
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ate,  appToprlatlDg  $100,  and  properly  passes 
the  senate.  It  then  goes  to  the  house,  where  it 
18  amended  by  making  the  sum  $10,000,  and  is 
then  properly  passed  by  the  house.  It  then 
returns  to  the  senate  for  concurrence,  and  is 
adopted  by  the  senate  without  the  yea  and  nay 
vote  required  bv  the  Constitution,  and  by  a 
msjority  vote  of  those  present,  but  less  than  a 
majority  of  all  the  members  elected  to  the  sen- 
ate. By  the  Kentucky  Constitution  this  appro- 
priation bill  could  not  be  law,  for  the  reason 
that  it  did  not  receive  a  majority  of  the  votes 
of  all  the  members  elected  to  the  senate,  Tot- 
ing by  ayes  and  nays  entered  on  the  journal. 
The  language  of  the  Kentucky  Constitution  is 
prohibitory,— "No  bill  shall  become  a  law  un- 
less," etc. ,  and,  in  the  language  of  Mr.  Black, 
''is  to  be  understood  as  intended  to  be  a  posi- 
tive and  unequivocal  negation."  The  bill  is 
pronounced  by  the  Constitution  to  be  *'Q0 
law,"  yet  the  court,  by  adopting  the  conven- 
ient rule,  that  it  will  not  go  back  of  the  en- 
rolled bill,  but  presume,  from  the  fact  that  the 
bill  was  signed  by  the  presiding  officers  of 
both  houses  and  approved  by  the  governor, 
that  all  of  the  requirements  of  the  Constitution 
relating  to  the  passage  of  bills  were  complied 
with  by  the  legislature,  substituting  fiction  for 
fact,  and  recognizing  said  act  as  valid,  simply 
nullifies  the  provisions  of  the  Constitution  re- 
lating to  the  passage  of  bills.  More  than  that; 
the  court  pronounces  that  to  be  law  which  the 
Constitution  says  is  not,  and  shall  not  be,  law; 
thus  making  that  which  is  void  valid,  and  in- 
fusing life  into  that  which  never  before  had 
life.  In  such  case  it  would  be  pertinent  to  in- 
quire who  made  the  act  appropriating  this 
$10,000.  The  legislature  did  not,  because  a 
majority  of  all  the  members  elected  to  the  sen- 
ate did  not  assent  thereto^on  an  aye  and  nay 
vote,  for  which  reason  the  Constitution  de- 
clares it  sball  not  be  law.  But  the  court,  by 
recognizing  it  as  law,  gives  it  the  effect  and 
force  of  law.  This,  in  our  opinion,  encroaches 
upon  the  constitutional  rights  which  the  people 
have  reserved,  and  invades  the  realm  of  the 
lawmaking  branch  of  the  government.  It  is 
not  the  province  of  the  court  to  make  law. 
But  when  a  court,  in  effect,  nullifies  provi- 
sions in  a  Constitution,  and  recognizes  statutes 
which  are  declared  to  be  void  by  the  Constitu- 
tion as  valid,  it  is  simply  makincr  law.  That 
eminent  patriot  and  statesman,  Thomas  Jeffer- 
son, entertained  grave  fears  lest  the  republic 
should  be  undermined  and  destroyed  by  en- 
croachments on  the  part  of  the  courts  upon  the 
constitotional  rights  of  the  people.  Neither 
branch  of  government  must  encroach  upon  the 
constitutional  rights  of  t  he  people.  The  people 
of  this  state  have  reserved  to  themselves  the 
constitutional  riirht  to  have  all  of  their  laws 
made  in  a  certain  mode,  and  have  withheld 
from  the  legislature  the  power  to  make  laws  in 
any  other  mode.  Shall  the  legislature  and  the 
judiciary  connive  together  to  overthrow  this 
constitutional  right?  Do  the9bligation8of  the 
official  oath  rest  so  lightly  upon  judicial  offi- 
cers that  they  may  obey  those  obti/rations  or 
not,  support  the  Constitution  or  not,  as  they 
may  deem  expedient  or  inexpedient?  May 
tbey  enforce  the  fundamental  law  or  refuse  to 
do  so  at  pleasure?  If  so,  then  constitutional 
government  is  in  the  last  stages  of  dissolution, 
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and  the  people  have  no  constitutional  rights 
which  must  necessarily  be  respected. 

Respondent,  in  the  petition  for  rehearing, 
says:  "Can  it  be  said  that  §  15  of  art  8  of 
our  Constitution  requires  each,  amendment  to 
a  bill  to  be  printed,  or  to  be  read  on  three 
several  days?  If  such  are  the  intent  and  purpose 
of  the  Constitution,  one  member  in  either 
house  can  obstruct  all  legislation  by  simply  of- 
fering amendments  thereto.  If  all  amend- 
ments, however  numeroils,  are  required  to  be 
printed,  and  read  on  three  several  days  aft^r 
printing,  it  would  cause  untold  delay."  To 
this  we  answer:  The  offering  of  an  amend- 
ment or  proposition  to  change  a  bill  is  not  an 
amendment  and  does  not  become  such  until  the 
house  in  which  it  is  offered  accepts  or  adopts 
it.  Then,  under  the  express  commands  of  the  ' 
Constitution,  an  amendment  which  has  been 
offered  and  accepted,  and  thus  enters  into  and 
becomes  a  part  of  the  bill,  must  be  printed, 
and  the  whole  bill,  not  a  part  of  it,  must  be 
read' on  three  several  days,  unless,  owing  to  the 
existence  of  an  urgency,  the  three  readings  on 
several  days  be  dispensed  with  by  two  thirds 
of  the  house  on  an  aye  and  nay  vote  entered  in 
the  journal.  The  presumption  is  that  no  mem- 
ber of  either  house  will  offer  amendments 
merely  for  the  purpose  of  delay.  And  if  an 
amendment  is  offered  to  a  meritorious  bill 
which  is  pending  in  either  house,  merely  for 
delay,  the  house  presumably  will  reject  it,  or 
should  do  so.  But,  if  an  amendment  is- of- 
fered which  possesses  merit,  then  the  house  in 
which  it  is  offered  should,  in  the  interests  of 
the  people,  and  acting  in  the  line  of  official 
duty,  accept  it,  have  It  printed,  and  give  it 
that  mature  and  deliberate  consideration  which 
the  Constitution  cl^rly  intended  should  be 
given  to  all  bills  and  to  all  parts  of  every  bill. 
The  position  of  respondent  is  absurd,  and  the 
argument  advanced  in  this  particular  is  with- 
out merit. 

Respondent  contends  that  it  is  not  necessary 
for  the  journals  to  show  anything  except  what 
the  Constitution  expressly  says  must  be  entered 
upon  the  journals.  This  would  dispense 
entirely  with  the  office  of  the  journal,  and  limit 
the  entries  therein  to  a  record  of  the  vote  upon 
the  expulsion  of  a  member  and  on  final  pas- 
sage of  bills.  The  idea  is  not  in  accord  with 
the  spirit,  and  is  opposed  to  the  letter,  of  our 
Constitution. 

Respondent  also  contends  that,  except  as  to 
the  entry  of  the  vote  on  final  passage  and  the 
vote  on  expulsion  of  a  member,  it  is  unneces- 
sary to  enter  any  vote  in  the  journal  unless 
demanded  by  three  members  under  §  18,  art.  8, 
of  the  Constitution.  It  is  the  settled  rule  in 
nearly  all  of  the  courts  that  when  an  aye  and 
nay  vote  is  required  by  the  Constitution  an 
entry  of  such  vote  must  appear  in  the  journal. 
Our  Constitution  says  that  the  reading  on  three 
several  days  cannot  be  dispensed  with  unless 
two  thirds  of  the  house,  "voting  by  yeas  and 
nays,"  should,  in  case  of  urgency,  dispense 
with  thi^  provision.  This  means  that  such 
vote  shall  1ms  entered  on  the  journal.  Under 
g  18,  three  members,  when  they  desire  it,  may 
have  the  vote  on  any  motion,  committee  re- 
port, or  any  other  question  taken  by  yeas  and 
nays,  and  entered  in  the  journaL  But  the  vote 
on  final  passage  of  any  bill,  or  on  a  stispensioD 
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of  the  proyision  which  requires  the  rending  of 
bills  on  three  several  days,  or  oo  the  expulsion 
of  a  member,  must,  whether  demanded  by 
three  members  or  not,  be  by  yeas  and  nays,  and 
entered  in  the  journal. 

Respondeat  contends  that  some  reliance  and 
confidence  must  be  bestowed  upon  the  pro- 
ceedings of  the  legislature.  This  is  true,  and 
clearly  intended  by  our  Constitution.  The 
legislature  is  required  to  keep  a  record  of  Its 
proceedings.  Courts  must  rely  upon  that  rec- 
ord, and  presume  it  to  be  absolutely  correct, 
and  refuse  to  permit  it  to  be  contradicted. 
The  Constitution  points  out  the  mode  in  which 
all  laws  shall  be  passed,  and  requires  the  legis- 
lature to  furnish  through  its  journals  the  evi- 
dence showing  the  mcSe  in  which  it  passed 
*  every  bill.  By  the  evidence  thus  furnished  by 
the  leeislature  it  must  affirmatively  appear 
that  anj  act,  when  questioned,  was  passed  by 
the  legislature  in  that  mode  only  authorized  by 
the  Constitution.  The  object  of  the  journals, 
principally,  is  to  enable  the  people  to  ascertain 
that  any  and  all  laws  were  enacted  in  the  man- 
ner required  bv  the  Constitution,  so  as  to  de- 
termine whether  such  was  constitutionally 
passed,  and  therefore  valid  and  binding.  If 
we  refuse  to  go  back  of  the  enrolled  bill, — 
close  our  eyes  and  ears  to  the  evidence  which 
the  legislature  furnishes,  and  is  required  by 
the  Constitution  to  furnish,— the  object  of  these 
constitutional  provisions  may  be  wholly  de- 
feated. 

It  has  been  said  that  the  decision  in  this  case 
abrogates  the  principle  of  majority  rule.  Does 
it?  The  people  adopted  the  Constitution,  and 
have  expressed  in  it  the  will  of  the  majority  as 
to  the  manner  in  which  laws  shall  be  enacted. 
Shall  forty-nine  memliers  or  any  part  thereof, 
in  one  house,  or  twenty-one  members,  or  any 
portion  thereof,  in  the  other  house,  be  per- 
mitted to  enact  a  law  in  anv  other  -manner? 
If  so,  the  will  of  the  people  is  set  at  raupht 
and  the  will  of  a  small  number  of  individuals 
substituted  for  the  will  of  the  great  majority. 
The  creature  must  not  l>e  regarded  as  greater 
than  the  creator.  Each  of  the  three  co  ordi 
nate  branches  of  our  government  is  the  crea 
ture  of  the  Constitution,  subject  and  necessar- 
ily subordinate,  thereto.  In  construini;  con- 
stitutional provisions,  certain  fixed  and  abso- 
lute rules,  which  the  court  cannot  disregard, 
must  be  observed,  viz.:  The  words  of  the  in- 
strument are  to  control.  The  intent  of  the 
people  in  adopting  it  is  to  govern.  The  intent 
of  the  people  is  to  be  found  in  the  words  used. 
The  whole  instrument  must  be  examined 
Words  are  not  to  be  regarded  as  used  without 
occasion.  The  words  used  are  to  be  consid- 
ered with  reference  to  their  usual  signification 
Effect  must  be  given  to  the  whole  iustrument, 
etc.  It  is  needless  to  use  further  illustrations  or 
cite  additional  authorities.  After  another  full 
and  careful  consideration  of  this  cas<e  in  all  its 
bearings,  I  see  no  reason  for  chanffing  our 
views  concerning  the  questions  involved. 

A  rehearing  is  deni^. 

dvarlesy  J.,  concurring: 

I  concur  with  the  views  expressed  in  ihi 
opinion  of  Mr.  Justice  Huston  in  this  case. 
His  conclusions  and  the  reasons  given  there 
for,  I  regard  as  being  in    perfect    harmon\ 
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with  the  letter  and  spirit  of  oar  Constitution. 
Mr.  Chief  Justice  Sullivan,  while  concurring 
with  the  conclusion  reached  in  this  case,  does 
not  agree  with  the  majority  opinion  on  two 
points  which  I  will  briefly  discuss. 

First,  that  the  legislative  journals  mast  af- 
firmatively show  a  compliance  with  the  re- 
quirements of  the  Constitution  in  the  passage 
of  a  bill,  the  validity  of  which  is  questioned 
Upon  this  point  we  are  cited  to  a  number  of 
authorities,  and  furnished  with  a  number  of 
quotations.  Cut  a  careful  study  of  the  au- 
thorities cited  is  all  that  is  needed  to  show  thm 
the  rule  therein  announced  is  based  merely 
upon  precedent, — because  some  court  has  si/ 
decided,  —  and  not  upon  reason  and  com- 
mon sense,  the  basis  and  foundation  of  alt 
law.  The  careful  and  painstaking  student 
finds  many  inconsistencies  in  the  autboriiies 
touchioff  constitutional  questions.  A  careful 
study  of  the  adjudicated  cases  leads  to  the 
conclusion  that  both  the  legislative  and  judicial 
departments  of  government  of  several  of  our 
states  have  chased  under  the  limitations  and 
restrictions  imposed  by  constitutions,  and  that 
they  have  at  times  done  indirectly  what  the  Con  - 
stitution  directly  forbids.  In  one  case  cited  by 
Mr.  Chief  Justice  Sullivan  the  Constitution  pro- 
hibited the  introduction  of  any  bill  after  the 
fiftieth  day.  A  bill  to  incorporate  a  town- 
ship had  been  introduced  in  due  season,  but 
after  the  fiftieth  day  a  substitute  for  this  bill, 
incorporating  a  city  outside  of  the  limits  of 
the  proposed  township  was  introduced  and 
adopted.  The  title  and  subject-matter  of  the 
original  bill  were  entirely  changed,  and  ia 
lieu  thereof  a  new  title  and  a  new  proposition 
or  subject-matter  was  substituted.  The  sub- 
stitute bill  passed,  and  was  approved  by  the 
governor.  The  court  held  the  act  valid.  In 
another  case  which  he  cites  from  the  same 
court  a  bill  to  incorporate  a  township  had  been 
introduced  before  the  fiftieth  day,  but  after 
the  fiftieth  day  a  substitute  for  such  bill,  frr 
the  purpose  of  incorporating  a  county  out  of 
the  same  territory,  was  introduced,  adopted, 
and  passed.  The  court  held  this  bill  valid. 
It  is  apparent  that  the  object  of  said  provi- 
sion was  to  prevent  the  introduction  and  "rail- 
roading" of  bills  through  the  legislature  dur- 
ing the  last  days  of  its  session,  and  that  the 
legislature  should  have  the  last  ten  days  of  its 
session  to  devote  to  those  propositions  whi<9i 
had  been  submitted  to  it  prior  to  the  fifty- first 
(lay  of  its  session.  But  in  both  of  these  cases 
the  object  of  the  provision  was  wholly  de- 
feated, and  the  legislature,  under  the  euise  of 
amendment  or  substitute,  did  indirectly  what 
was  expressly  prohibited  by  the  Constitution. 
The  object  and  purpose  of  creating  a  city,  a 
township,  or  precinct,  and  a  county,  as  well  as 
I  he  powers  exercised  by  each,  are  so  entirely 
lifferent  that  it  is  difficult  to  see  how  the  court 
held  the  amendment  or  substitute  in  either  of 
these  cases  germane  to  the  original  bill.  Id 
the  first  case  it  is  easy  to  see  that  the  entire 
population  of  the  county  might  be  heartily  in 
.'avor  of  creating  the  proposed  township.  It 
is  easily  conceived  that  the  people  of  the 
county  mieht  have  been  opposed  to  creatinfl[^ 
•  be  new  city,  and  perhaps  a  good  majority  or 
the  residents  of  the  new  city  were  opposed  to 
I  ihe  incorporation  of  it;  and  it  requires    no 
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^rreat  stretch  of  imagination  to  surmise  that  iu 
the  last  case  the  great  majority  of  the  people 
-of  the  old  county  were  opposed  to  any  divi- 
sion of  such  county,  or  the  creation  of  a  new 
<»unty  out  of  part  of  their  territory.  Per- 
•chance,  in  both  cases,  the  people  immediately 
interested,  after  carefully  watching  the  pro- 
•ceedings  of  the  legislature  to  see  if  anypropo- 
eitioQ  affecting  their  local  government  and  in- 
terests, to  which  tbey  were  opposed,  should  be 
introduced  into  their  legislature,  at  the  end  of 
the  fiftieth  day  saw  that  none  had  been  intro- 
-duced.  and  relying  upon  the  aforesaid  provi- 
sion in  their  Constitution,  and  believing  that  no 
such  proposition  could  thereafter  be  proposed, 
-ceased  their  vigilance,  and  quit  watching  the 
proceedings  of  their  legislature.  The  exist- 
-ence  of  such  conditions  is  suggested  b^  the 
fsci  that  the  proposition  to  create  the  city  in 
the  one  case,  and  the  new  county  in  the  other, 
came  in  under  mask,  and  not  openly  and  in 
'the  usual  way.  It  was  doubtless  through  such 
•apparent  violations  of  plain  constitutional  pro- 
visions that  Judge  Cooley  was  induced  to  com- 
ment upon  such  frauds  by  giving  the  illustra- 
tions of  substituting,  by  ameodment,  for  the 
proposition  to  incorporate  the  city  of  Siam, 
the  proposition  to  dam  the  Wild  Cat  river,  so 
aptly  quoted  by  Mr.  Justice  Huston.  The  les 
'Sons  to  be  learned  in  these  two  cases  show  the 
wisdom  of  obeying  the  Constitution  in  letter 
and  spirit,  the  necessity  of  refusing  to  reoog* 
-nize  as  law  any  act  which  is  expressly  prohib 
ited  by  the  Constitution,  whether  passed  di- 
rectly and  above  board,  or  passed  indirectly, 
under  cloak,  or  the  habiliment  of  fraud,  and 
-show  the  ease  with  which  the  plain  prov  sions 
-of  the  supreme  law  of  the  land  can  l>e  evaded 
and  effectually  defeated  by  the  joint  action  of 
the  legislature  and  the  courts.  Now,  courts 
-do  not  make,  but  must  obey  and  enforce,  the 
law.  In  our  Constitution  we  find  the  supreme 
standard  by  which  all  statutory  enactments 
are  to  be  measured  and  judged.  If,  in  a  given 
•case,  the  court  must  and  does  apply  this  stan- 
dard, and  finds  that  the  statute  falls  short  of 
the  required  measure,  the  court's  duty  is  plain. 
In  such  case  the  court  has  no  discretion,  but 
must  follow  the  Constitution,  or  else,  as  was 
-said  by  Judge  Cooley,  be  guilty  of  "a  violation 
-of  official  oath  and  public  duty."  If  courts, 
through  fear  of  appearing  indelicate,  recognize 
acts  which  are  prohibited  by  the  fundamental 
law,  when  such  acts  are  indirectly  committed, 
they  are  not  discouraging,  but  encouraging, 
fraud,  and  are  not  closing  the  gates  to  fraud, 
but  opening  them  and  inviting  entrance  thereto 
As  evidence  of  the  inconsistencies  of  writers 
upon  constitutional  law,  read  the  quotstions 
from  Mr.  Sutherland,  Judge  Cooley,  and  Mr. 
Black  given  by  my  associates  in  this  case. 
Then  carefully  study,  all  of  the  authorities  cited. 
How,  then,  are  we  to  determine  whether  a  bill 
becomes  a  law  or  not?  In  mv  opinion  there 
is  but  one  way  to  ascertain,  and  that  fs  to  look 
10  the  journals  to  see  if  the  legislature  has  done 
those  things  commanded  by  the  Constitution. 
'l'h«  object  of  requiring  the  legislature  to  keep 
a  journal  of  its  proceedings,  in  my  opinion,  is 
that  the  people,  from  whom  all  power  comes, 
may  have  positive  and  permanent  record  evi- 
•dence  as  to  what  has  become  law  and  what 
has  not.     Under  this  view  it  becomes  abso- 
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lutely  necessary  that  the  Journals  show  that 
the  steps  expressly  commanded  by  the  Con- 
stitution in  the  passage  of  a  bill  were  taken. 
I  confess  it  is  embarrassing  for  a  court  to  take 
this  position.  To  avoid  such  embarrassment, 
for  reasons  of  expediency,  and  on  account  of  a 
so-called  public  policy,  some  of  the  courts  have 
adopted  the  view  of  Mr.  Chief  Justice  Sullivan, 
— ^that,  in  order  to  hold  a  statute  void  for  the 
reason  that  it  was  not  passed  in  the  mode  re- 
quired by  the  Constitution,  It  must  affirma- 
tively appear  by  the  journals  that  some  con- 
stitutional requirement  was  not  obeyed,  and 
that  the  silence  of  the  journal  as  to  whether  a 
requirement  was  obeyed  or  not  is  not  sulticient 
to  authorize  the  court  to  hold  that  such  re 
quirement  was  not  obeyed.  This  proposition 
involves  the  absurd  anomaly  of  requiring  the 
plaintiff  to  prove  a  negative,  and  to  prove  it 
by  a  dumb  witness, — one  who  does  not  speak, 
but  is  silent  upon  the  question  at  issue.  We 
will  illustrate  the  absurdity  of  the  proposition 
by  supposing  the  following  case,  to  wit:  A 
bill  is  introduced  into  the  senate,  and  read  one 
time.  When  the  second  reading  of  bills  is 
reached  the  next  day,  this  bill,  owing  entirely 
to  oversight,  is  overlooked,  and  not  read  the 
second  time.  Under  these  circumstances,  the 
senate  Journal  is  silent  as  to  the  second  read- 
ing, and  does  not  say  whether  it  was  read  the 
second  time  or  not.  Afterwards  what  should 
have  been  the  third  reading  occurs,  and  the 
journal  so  shows.  The  bill  passes  both  bouses, 
and  is  signed  and  approved.  Now,  bear  in 
mind  that  the  bill  was  not  read  three  times  in 
the  senate,  but  only  twice.  The  journals  show 
what  was  done,  but  do  not  show  what  was  not 
done.  By  the  express  terms  of  the  Constitu- 
tion, this  bill  is  not  law.  because  it  was  not 
read  three  times  by  each  house  of  the  legisla- 
ture. Now,  applying  the  doctrine  of  presump- 
tion contended  JLor  by  Chief  Justice  Sullivan, 
that  because  the  journal  does  not  sav  in  so 
many  words  'Hhis  bill  was  not  read  three 
times,"  the  court  must,  by  presumption,  sup- 
ply the  second  reading,  and  thus  make  a  law 
which  the  legislature  did  not,  according  to  the 
Constitution,  make,  and  you  effectually  elimi- 
nate this  provision  from  the  Constitution.  Ir 
the  court  can  read  the  bill  for  the  legislature 
one  time,  it  may  do  so  two,  or  even  three  times. 
If  the  journal  need  not  necessarily  show  any- 
thing in  regard  to  the  passage  of  a  bill  except 
the  final  vote  thereon,  then  the  legislature  may 
fail  to  read  a  bill  at  all.  and  by  refusing  to  say 
anything  about  the  reading  of  it  the  court  must 
ssy  that  it  was  read  three  times,  because  the 
journal  does  not  expressly  say  that  "this  bill 
was  not  read  three  times."  The  idea  is  mon- 
strous, and  the  danger  of  such  a  rule  is  fully 
apparent,  and  its  adoption  would  be  tanta- 
mount to  a  refusal  to  obey  and  support  the 
Constitution. 

The  functions  of  the  legislature  consist  ex- 
clusively in  making  laws,  with  but  few  excep- 
tions. Then  why  command  it,  in  the  supreme 
law  of  the  land,  to  '*keep  a  journal  of  its  pro- 
cet*ding8,*'  unless  the  journal  is  to  show  what 
bills  have  been  enacted  into  law?  Mr.  Chief 
Justice  Sullivan  says  in  his  opinion  that  the 
first  clause  of  §  18,  art.  8,  of  the  Constitution, 
"commands  the  legislature  to  keep  a  uill  and 
complete  journal  of  its  proceedings."    This  ia 
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nndoabtedlj  trae,  and  it  is  appareot  that  the 
object  of  this  provisioD  is  to  make  the  legisla- 
ture show  what  it  hns  done,  leaviog  nothing 
whatever  to  implication.  And,  when  thelegis 
lature  says  what  it  has  done  with  r^ard  to  the 
passage  of  any  hill,  it  negatives  the  idea  that 
it  has  done  anything  else  in  regard  thereto. 
Silence  prores  nothing  where  one  is  com- 
manded to  speak.  But  In  such  case  the  re- 
fusal of  the  witness  to  say  that  he  did  that 
which  he  should  have  done  would  Justify  the 
presumption  that  be  did  not  do  it  Our  Con- 
stitution commands  certain  things  to  be  done 
In  regard  to  the  passage  of  a  bill,  and  sajs  that 
DO  bill  shall  become  a  law  unless  these  things 
are  done.  It  seems  a  travesty  upon  our  su- 
preme law  to  say  that  it  guarantees  to  the  peo- 
ple the  right  to  have  their  laws  made  in  this 
manner  only,  and  that  there  is  no  way  of  en- 
forcing this  right,  or  for  the  court  to  say  that 
this  is  law  when  the  Constitution  says  it  is  not 
law.  There  is  one  safe  course  which  is  in  har- 
mony with  the  Constitution,  and  that  is  to  ad- 
here to  the  rule  that  the  legislature  must  show, 
as  commanded  by  the  Constitution,  that  it  has 
done  everything  required  by  the  Constitution 
to  be  done  in  the  serious  and  important  matter 
of  making  laws.  This  is  the  rule  of  evidence 
provided  by  the  Constitution.  It  is  not  pre- 
sumptuous in  the  courts,  nor  disrespectful  to 
the  legislature,  to  Judge  the  acts  of  the  leeis- 
lature  by  its  own  evidence:  and,  as  said  by  Mr. 
Chief  Justice  Sullivan  in  his  opinion  herein: 
"The  commands  found  in  §§  13-15,  art  3.  of 
the  Constitution  of  this  state,  are  directed  to 
the  members  of  the  legislature,  and  their  oaths 
of  office  require  them  to  see  to  it  that  the  pro- 
visions of  these  sections  are  conscientidusly 
complied  with."  The  only  ditterence  between 
us  is  that  he  thinks  that,  in  courtesy  to  the 
legislative  department,  the  judiciary  should, 
by  presumption,  suppiv  its  omissions,  while  I 
cannot  think  so.  To  deal  fairly  with  the  legis 
lature,  and  at  the  same  time  support  the  Con- 
stitution in  letter  and  intent,  vre  should  judge 
the  acts  of  the  legislature  by  its  own  evidence, 
— neither  adding  any  thing  thereto  nor  taking 
anything  therefrom.  It  is  not  presumptuous, 
indelicate,  or  disrespectful  for  the  court  to  say: 
"We  presume  that  the  legislature  obeyed  the 
obligations  of  the  official  oath,  and  recorded  in 
its  Journal  every  step  taken  by  it  in  the  pas- 
sage of  this  bill.  And  because  the  journals 
do  not  show  that  this  bill  was  read  the  second 
time  in  the  senate,  or  that  such  reading  was, 
on  account  of  urgency,  dispensed  with  by  two- 
thirds  of  the  senate  on  an  aye  and  nay  vote, 
we  presume  that  the  second  reading  was  inad- 
vertently overlooked  in  the  senate,  and  did  not 
occur.  And,  because  this  bill  was  not  read 
three  times  in  each  house,  the  Constitution  says 
it  is  not  law,  and  we  cannot  recognize  it  as 
law."  This  is,  to  my  mind,  the  only  safe  and 
correct  rule.  It  imposes  no  duty  not  enjoined 
by  the  Constitution,  and  works  no  hardship. 
Its  observance  simply  carries  out  the  provi 
sions  of  the  Constitution,  in  letter  and  spirit, 
preserves  the  constitutional  right  of  the  people 
to  have  their  laws  made  in  a  careful  and  con- 
siderate manner,  and  properly  respects  the  in- 
tegrity of  the  legislative  department  But 
violations  of  the  express  mandates  of  the  Con- 
stitution by  the  leginlature  whether  occurring 
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*  through  inadvertenoe  or  otherwise,  cannot  be- 
'  tolerated.    To  prevent  fraud,  and  to  avoid  the 
I  probable  error  of  the  court  adjudging  an  act 
passed  by  the  legislature  to  be  law  which  by 
I  the  Constitution  is  not  law,  the  court  la  com- 
j  pelled  to  adopt  the  rule  that  the  journals  of  the- 
legislature  must  affirmatively  show  that  the  ex- 
press requirements  of  the  Constitution  were- 
complied  with  in  the  enactment  of  anj  law 
which  is  attacked  on  the  ground  that  it  was- 
not  passed  in  the  manner  required  by  the  Con- 
stitution.   The  journal  is  read  in  each  house- 
daily,  and  it  is  proper  to  conclude  that  the- 
meiubers  and  officers  will  see  that  it  is  correct 
In    fact,   the  journal  is  kept  under  the   im- 
mediate supervision  of  each  member.     It  is  n<v 
great  burden  for  the  members  to  see  that  billa 
are  reported,  printed,  read  three  times,   and 
passed  by  an  aye  and  nay  vote,  and  that  these- 
steps  are  shown  by  the  journals.    The  Cons  i- 
tut  ion  requires   it,    and,  being   so   required, 
courts  should  take  the  journals  for  wbat  ihey 
say,  and  regard  them  as  telling  "the  truth,  the- 
whole  truth,  and  nothing  but  the  truth."     Wo 
do  not  impugn  the  integrity  of  the  legislature. 
We  think  the  fault  lies  principally  in  the  fact 
that  the  legislature  has  followed  the  procedure- 
of  its  territorial  predecessors  and  that  of  our 
national  Congress,  inadvertently  overlooking^ 
the  fact  that  our  state  'Constitution  imposes- 
limitations  and  restrictions  upon  the  legisla- 
ture which  were  not  imposed  upon  the  terri- 
torial legislature  or  upon  Congress,  there  being: 
no  provision  in  the  Federal  Constitution  requir- 
ing Congress  to  read  all  bills  three  times,  etc. 
Our  views  of  the  good  faith  and  integrity  of 
the  legislature  can  best  be  expressed  by  quot* 
ing  the  language  of  the  supreme  court  of  the- 
state  of  California  in  the  case  of  Weill  v.  Ken- 
field,  54  Cal.  Ill,  as  follows:    "To  our  respect 
for  a  co-ordinate  department  of  the  state  gov- 
ernment is  added  our  personal  regard  for  the- 
dlstineuisbed  gentlemen  who  have  so  ably  pre- 
sented the  view  of  this  case  from  which  we- 
have  felt  constrained  to  dissent     We  might 
freely  admit  that  none  of  the  restrictions  of 
the  Constitution  would  be  necessary  to    the- 
proper  discharge  of  their  duties  by  the  honor- 
able gentlemen  who  compose  the  present  as- 
sembly.   But  the  people  may  not  always  be  so> 
happy  in  the  choice  of  their  representatives^ 
and  we  deem  it  our  duty  to  require  a  strict 
compliance    with    mandatory    provisions    in- 
tended to  prevent  evils  which  have  exercised  in^ 
the  past,  and  which  may  reappear  in  the  fu- 
ture."   The  doctrine  of  presumption,  as  ap- 
plied by  Chief  Justice  Sullivan  to  the  passage- 
of  bills,  originated  in  England,   where  they 
have    no  written  Constitution.    The  Englif.h 
rule  stops  all  inquiry  at  the  enrolled  bill,  while 
the    rule    contended  for  by  Mr.  Chief   Jus- 
tice Sullivan  permits  the. court  to  go  back  of 
the  enrolled   bill  to  the  journal,  to  see  if  it 
passed  by  the  required  aye  and  nay  vote,  sup- 
plying everything  else  that  the  journal  is  silent 
about     The  rule  for  which  he  contends  is  the 
English  rule  with  a  slight  modification.    If  the 
court  is  to  supply  the  principal  part  of  the  evi- 
dence by  presumption,  ii  would  be  more  con- 
sistent to  supply  it  all,  and  refuse  to  go  back 
of  the  enrolled  bill.     In  Weill  v.  Kenfield,  54 
Cal.  Ill,  the  supreme  court  of  California,  ii^ 
discussing  the  question  under  consideratioa 
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sajs:  "It  was  intended  by  and  declared  in  the 
clause  80  often  referred  to,  that  tbe  reading  of 
a  bill  shall  no  longer  be  icoplied  from  tbe  mere 
nieoce  of  senators  or  assemblymen,  but  that 
ibe  consent  of  the  house  in  ^bich  tbe  bill  is 
pending,  to  a  waiver  of  tbe  actual  reading, 
Fhall  be  indicated  only  by  a  formal  vote  of  'yeas 
and  nays,'  when  two  thirds  shall  declare  that 
ao  'urgency'  has  arisen  which  renders  it  proper 
10  dispense  with  the  reading  Tbe  vote  upon 
dispensing  with  the  reading  goes  upon  the  rec- 
ord, so  that  each  representative  may  be  held 
responsible  to  his  constituents  for  his  conduct 
in  respect  to  this  as  well  as  otber  qne5<tions. 
Tbe  entry  must  now  accord  with  the  fact  It 
is  not  to  be  entered  in  the  journal  (as  was  often 
formerly  tbe  case),  that  a  bill  is  read  when  it 
is  not  read.  It  must  either  be  read,  or  the 
members  be  called  on  to  declare  affirmatively 
that  it  shall  not  be  read,  because  of  pressing 
and  urgent  necessliy.  We  do  not  dare  to  de- 
termine that  any  constitutional  prerequisite 
to  tbe  Talidity  of  a  law  is  of  no  practical 
service.  It  may  be,  as  suggested,  tbat  tbe 
evil  effects  of  the  delays  caused  by  the  inter- 
pretation of  the  language  of  tbe  Constitution 
we  have  adopted  may  more  than  counterbal- 
ance any  benefits  that  may  accrue  to  legisla- 
tion by  the  additional  opportunities  afforded 
each  lawmaker  to  become  acquainted  with  tbe 
contents  of  all  bills.  But  we  are  not  permitted 
to  consider  the  policy  of  a  provision,  where 
its  language,  as  in  tbe  present  instance,  seems 
to  us  plain  and  |>ositivc.  The  whole  of  this 
line  of  argument  is  disposed  of  by  the  phrase, 
Italexteripta  cttt."  In  People,  Barnes,  Y.Starne, 
85  III.  I2t,  85  Am.  Dec.  848,  the  supreme 
Gourtof  niinoia  uses  this  language:  "Were  it 
not  for  the  somewhat  peculiar  provision  of  our 
Constitution,  which  requires  tbat  all  bills,  be- 
fore they  can  become  laws,  shall  be  read  three 
several  times  in  each  bouse,  and  shall  be  passed 
bv  a  vote  of  a  majority  of  all  tbe  members 
elect,  a  bill  thus  signed  and  approved  would 
be  conclusive  of  its  validity  and  binding  force 
as  a  law.  But  this  provision  having  been 
adopted,  to  prevent  improvident  legislation, 
and  to  prevent  the  enforcement  of  bills  that 
were  never  enacted  into  laws,  the  means  for 
its  enforcement  are  implied.  It  is  true  that 
these  means  are  negative  and  not  positive  in 
their  character.  Wliilst  neither  of  the  other 
co-ordinate  branches  of  the  government  have 
authority  to  command  its  observance,  the  ju- 
dicial and  executive  departments  are  not  bound 
to  enforce  such  bills  as  laws.  Whilst  they  are 
prima  facie  binding,  still,  when  It  appears 
from  the  journals  that  either  of  these  constitu- 
tional reauirements  is  wanting,  the  provisions 
of  the  bill  will  not  be  enforced.  According  to 
the  theory  t>f  our  legislation,  when  a  bill  bas 
become  a  law,  there  must  be  record  evidence 
of  every  material  requirement,  from  its  in- 
troduction until  it  becomes  a  law.  And  this 
evidence  is  found  upon  tbe  journals  of  tbe  two  I 
houses."  In  the  last  two  sentences  the  learned  ] 
IlliDois  court  simply  expresses  in  otber  words 
the  rule  announced  in  tbe  orierinal  opinion  in 
iliiscase.  riz.,  tbat  tbe  journals  must  afBrma- 
tiyc-ly  show  that  tbe  requirements  of  the  Con- 
siitution  were  complied  with  by  tbe  legislature 
ID  tbe  passage  of  a  bill  tbe  validity  of  which  is 
questioned.     With  all  due  deference  to  Judge 
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Harlan,  for  whose  learning  and  eminent  abil- 
ity I  have  the  profoundest  respect,  I  must  say 
tbat  bis  interpretation  of  tbe  above  tanguage^ 
of  the  supreme  court  of  Illinois  seems  strained 
and  unauthorized.  Tbe  same  learned  court  ia 
Ej/an  V.  Lyneh,  68  111.  160,  held  that  tbe  cer- 
tificate of  the  secretary  of  state,  giving  "full 
and  true  copies  of  tbe  journals  of  the  senate- 
and  bouse  of  representatives,  so  far  as  tbe  same- 
relate  to  the  passage  of  the  bill,"  was  compe- 
tent evidence  to  prove  ••the  nonexistence  of 
any  particular  fact."  Tbe  nonexistence  of  tbe- 
fact  is  shown  by  presenting  tbe  journal,  or  fulh 
copies  thereof,  from  which  it  appears  that  cer- 
tain steps  were  not  shown.  Tbe  journal  showed 
what  facts  existed.  It  should  have  shown  otber 
facts.  Its  failure  to  do  so  proved  nonexist- 
ence. 

Touching;  the  second  point  discussed  by  Mr. 
Chief  Justice  Sullivan.  I  shall  content  myself 
with  saying  that  Mr.  Sutherland  cites  as  sus- 
taining the  rule  that  amendments  need  not  be- 
read  three  times  only  three  cases,  to  witr 
Miller  v.  State,  8  Ohio  St.  475;  People,  Beardi- 
ley,  V.  Wallace,  70  111.  680;  State,  Atty,  Oen.^ 
V.  Piatt,  %  S.  C.  K  S.  150.  16  Am.  Rep.  647. 
Tbe  two  last-named  cases  merely  mention  the 
rule,  and  do  not  attempt  to  give  any  reason 
whatever  in  support  of  it.  And  in  the  Ohio 
case,  after  saying  that  *it  is  not  unusual  in 
parliamentary  proceedings,  tu  amend  a  bill  by 
striking  out  all  after  tbe  enacting  clause  and 
insertinr  a  new  bill,"  the  court  proceeds  to 
sav:  **Wben  the  subject  or  proposition  of  tbe 
bill  is  thereby  whoUv  changed,  it  would  seenv 
to  be  proper  to  read  the  amended  bill  three 
times,  and  on  different  days,  but  when  there  ia 
no  such  vital  alteration  three  readings  of  the 
amendment  are  not  required."  Notice  tbat 
tbe  vital  alteration  consisted  in  wholly  chang- 
ing the  subject  or  proposition  of  the  bill.  Did 
the  learned  court  mean  to  convey  the  idea  tbat^ 
if  some  part  of  the  subject  or  proposition  re- 
mained,—a  one  hundredth  part,  for  instance, — 
it  was  not  necessary  to  read  tbe  amendment, 
although  it  should  wholly  change  ninetv-nine- 
hundredths  of  it?  8uch  a  rule  is  not  based  upon 
reason.  The  reasoning  on  this  point  in  th& 
opinion  of  Mr.  Justice  Huston  herein  is  so- 
clear  and  consonant  with  common  sense,  and 
so  apparently  in  harmony  with  the  evident  in- 
tent of  our  Constitution,  that  I  accept  it  fully, 
and  refuse  to  blindly  follow  a  small  number  of 
precedents  that  are  not  based  upon  reason  and 
common  sense,  but  opposed  to  the  letter  and 
intent  of  our  Constitution.  For  the  reason 
that  it  is  the  unanimous  opinion  of  the  court 
tbat  the  act  in  question  is  void,  a  rehearing  is 
properly  denied. 

Svllivan,  Ch.  J.,  dissenting: 

I  think  the  original  opinion  In  this  case 
should  be  modified  upon  two  points,  at  least: 
First,  wherein  it  holds  tbat  the  journals  must 
affirmatively  show  that  each  and  every  re- 
quirement of  tbe  Constitution  has  been  com- 
plied with  in  the  passatre  of  a  bill;  second, 
wherein  it  holds  tbat  tbe  constitutional  pro- 
visions require  bills  to  be  read  on  three  several 
days  in  each  bouse  before  tbe  final  vote  thereon. 

As  to  tbe  first  point:  Section  18,  art.  8,  of 
the  Constitution  of  this  state  is  as  follows: 
**Each  bouse  shall  keep  a  journal  of  its  pro- 
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•ceedings;  and  tbe  jeas  and  naja  of  the  members 
of  either  house  on  any  question  shall  at  tbe  re- 
<iue8t  of  any  three  members  present  be  entered 
•on  the  journal."  In  the  opinion  it  is  held  that 
the  mcHning  of  the  first  clause  of  said  section 
is  that  the  journal  must  show  all  of  the  proceed- 
ings of  tbe  house  and  all  of  tbe  steps  taken  in 
the  passage  of  a  bill.  While  that  may  be 
true.  I  do  not  think  the  silence  of  the  journal 
«8  to  some  of  the  proceedings  required  by  the 
Constitution  to  pass  a  bill  should  be  held  con- 
•clusive  evidence,  or  any  evidence,  to  show 
that  such  bill  was  not  regularly  passed.  Tbe 
iast  clause  of  said  section  refers  to  and  com- 
mands the  entry  on  the  journal  of  the  yeas  and 
nays  on  any  question  when  requested  by  three 
members.  Voiing  is  a  proceeding  required  in 
the  passage  of  motions,  resolutions,  etc.  And, 
if  it  was  intended  by  the  framers  of  the  Con- 
stitution that  the  first  clause  of  said  section 
was  mandatory  as  to  every  act  and  proceeding 
of  either  house,  what  was  the  necessity  for  the 
iHst  clause  of  said  section?  If  tbe  first  clause 
absolutely  required  the  entry  on  the  journals 
of  the  yeas  and  nays  whenever  a  vote  was  so 
taken,  the  last  clause  of  said  section  adds 
nothing  thereto,  and  was  a  work  of  superero- 
gation. I  am  of  the  opinion  that  it  was  not 
intended  by  the  first  clause  of  said  section  to 
bave  all  laws  held  invalid  where  the  journals 
failed  to  show  that  each  and  every  step  re- 
quired by  tbe  Constitution  in  the  passage  of  a 
bill  bad  not  been  taken.  Said  section  clearly 
intimates,  to  my  mind,  that  in  the  passas^e  of 
motions,  resolutions,  etc.,  when  a  yea  and  nay 
vote  is  taken,  it  need  not  be  entered  on  tbe 
journal,  unless  reatiested  by  three  members, 
although  said  section  requires  each  house  to 
keep  a  record  of  its  proceedings.  Section  15 
of  said  article  8  provides,  among  other  things, 
that  on  the  final  passage  of  a  bill  the  vote  shall 
i)e  by  yeas  and  nays,  and  entered  upon  tbe 
journal.  Why  provide  in  said  section  15  that 
such  yea  and  nay  vote  shall  be  entered  on  tbe 
journal,  if  such  act  was  commanded  by  the 
first  clause  of  §  13  of  said  article  8?  Thus 
it  is  shown  that  the  framers  of  the  Constitu- 
tion, after  directing  each  house  to  keep  a  jour- 
nal of  its  proceedings,  expresslv  and  specifi- 
cally commands  that  tbe  yea  and  nay  vote  on 
any  question  must  be  entered  on  the  journal 
on  the  request  of  three  members,  and  also 
commands  that  on  the  final  passage  of  any  bill 
the  vote  must  be  by  yeas  and  nays,  and  entered 
on  tbe  journal.  I  find  no'  provision  in  the 
Constitution  that  expressly  requires  either 
house  to  enter  on  its  journal  the  fact  that  a  bill 
was  printed,  or  that  ft  was  read  on  three  sev- 
eral days,  before  being  placed  on  its  final  pas- 
sage. The  rule  for  which  I  contend  has  ob- 
tained in  the  state  of  Illinois,  and  many  other 
states  of  this  Union,  for  many  years,  and  not  a 
single  instance  has  been  called  to  my  attention 
where  a  legislature  hss  resorted  to  the  means 
suggested  by  my  associates  in  the  enactment  of 
laws  in  violation  of  said  provisions  of  the  Con- 
stitution. 

In  Miller  v.  State,  8  Ohio  St.  475,  Chief  Jus- 
tice Thurman,  speaking  for  the  court,  said: 
'•Thus  we  tn6,  inter  alia,  the  provision  be- 
fore quoted,  'that  every  bill  shall  be  fully  and 
<listinctly  read  on  three  different  days,  unless, 
in  case  of  urgency,  three  fourths  of  the  house 
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in  which  it  shall  be  pending  shall  dispense 
with  this  rule.'  This  is  an  important  provi- 
sion, without  doubt,  but  nevertheless,  there  is 
much  reason  for  saying  that  it  is  merely  di- 
rectory in  its  character,  and  that  its  observ- 
ance by  the  assembly  is  secured  by  their  sense 
of  duty  and  official  oaths,  and  not  by  any  su- 
pervisory power  of  the  courts.  Any  other  con- 
st miction,  we  incline  to  think,  would  lead  to 
very  absurd  and  alarming  consequences."  It 
is  said  by  Mr.  Sutherland  in  his  work  on  Stat- 
utory Construction  (p.  48):  "Journals  are  rec- 
ords, and  In  all  respects  touching  proceedings 
under  the  mandatory  provisions  of  the  Consti- 
tution will  be  effectual  to  impeach  and  avoid 
the  acts  recorded  as  law  and  duly  authenti- 
cated, if  the  journals  affirmatively  show  thnt 
these  provisions  have  been  disregarded.  In 
the  absence  of  such  an  affirmative  showing, 
and  even  in  cases  of  doubt,  it  will  be  presumed 
that  a  quorum  was  present;  that  the  necessary 
readings  occurred;  that  amendments  made  iiy 
one  branch,  though  extensive,  were  germane; 
that  they  were  concurred  in  by  tbe  other 
branch,  though  the  journals  may  he  silent. " 
Touching  the  question  under  consideration,  it 
is  stated  in  Black  on  Constitutional  Law  (p. 
297)  as  follows:  "But  if  the  journal  entries 
are  ambiguous,  or  if  they  fail  to  show  facts 
which  the  Constitution  does  not  expressly  re- 
quire them  to  show,  this  will  not  raise  any  pre- 
sumption against  the  validity  of  the  action  of 
the  legislature.  On  the  contrary,  the  courts 
will  presume  that  the  legislature  fully  com- 
plied with  the  constitutional  requirements,  al- 
though the  journals  do  not  show  the  fact."  In 
Illinois  V.  Alin<n8  C.  R,  Co.  88  Fed.  Rep.  730. 
under  constitutional  provisions  like  our  own 
in  regard  to  reading  a  bill  upon  three  different 
days,  it  is  held  that  the  failure  of  the  journal 
of  the  senate  to  show  compliance  therewith 
will  not  invalidate  the  bill  or  act.  The  case  is 
from  tbe  United  States  circuit  court  in  and  for 
the  northern  district  of  Illinois,  and  the  opin- 
ion is  by  Mr.  Justice  Harlan,  of  the  Supreme 
Court  of  the  United  States,  who  presides  in 
the  seventh  circuit  In  that  case  it  was  con- 
tended that  the  general  assembly,  in  passinir 
the  act  under  consideration  in  that  case,  did 
not  meet  tbe  requirements  of  the  Constitution 
in  that  the  journals  fail  to  show  that  the  bill 
was  read  on  three  different  days  In  each  boose. 
Nothing  appeared  in  the  senate  journal  to 
show  that  the  bill  had  been  read  a  second  time 
in  that  body,  and  after  stating  the  facts,  Mr. 
Justice  Harlan  states  that  the  question  for  de- 
termination was,  "Is  it  essential  to  its  [tbe 
biirs]  validity  that  it  should  appear  in  the 
journal  that  the  bill  was  *read  on  three  differ- 
ent days  in  each  house?*  Does  tbe  mere  si- 
lence of  the  senate  journal  as  to  whether  tbe 
bill  was  in  fact  read  a  second  time  in  that  body, 
on  some  one  of  tbe  three  different  days,  raise  a 
conclusive  presumption  that  it  was  not  so 
read?"  The  learned  justice  then  calls  atten- 
tion to  the  fact  that  counsel,  to  support  the 
proposition  that  the  mere  silence  of  the  jour- 
nal as  to  whether  a  bill  was  read  on  three  dif- 
ferent days  was  fatal  to  the  validitv  of  the  act, 
citeSiS^n^^^r  y.  Jacoby,  14  111.  297, 58  Am.  Dec. 
571,in  which  that  court  said:  "In  our  opinion, 
it  is  clearly  competent  to  show  from  the  journals 
of  either  branch  of  the  legislature,  that  a  par- 
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ticular  act  was  not  passed  In  the  mode  pre- 
scribed ty  the  CoDStiiuUoD,  and  thus  defeat 
its  operalioo  altogether     The  Constitution  re- 
quires each   house  to  keep  a  Journsl,  and  de- 
dares  that  certain  facts,  made  essential  to  the 
passajje  of  a  law,  shall  be  stated  therein.    If 
those  facts  are  not  set  forth,  the  conclusion  Is 
that  they  did  not  transpire.    The  journal  is 
made  up  under  the  immediate  direction  of  the 
house,  and  is  presumed  to  contain  a  full  and 
>complete  history  of  its  proceedings.     If  a  cer- 
tain act  received  the  constitutional  assent  of 
the  body,  it  will  so  appear  on  the  face  of  its 
journal.     And  when  a  contest  arises   as  to 
whether  the  act  was  thus  passed,  the  Journal 
may  be  appealed  to  to  settle  it.    It  Is  the  evi 
dence  of  the  actioo  of  the  house,  and  by  it  the 
act  must  stand  or  fall.  It  certaioly  was  not  the 
intention   of  the  framers  of  the  Constitution 
that  the  signatures  of  the  speakers  and  the  ex- 
ecutive should  furnish  conclusive  evidence  of 
the  passage  of  a  law.     The  presumption  in- 
deed is,  tnat  an  a/ct  thus    verified,   became 
a  law  pursuant    to  the   requirements  of  the 
CoDsiitution,  but  that  presumption  may  be 
overthrown.     If   the  journal   is  lost    or  de- 
stroyed, this  presumption  will  sustain  the  law, 
for  it  will  be  intended  that  the  proper  entry 
was  made  in  the  journal.    But  when  the  jour- 
nal is  in  existence,  and  it  fails  to  show  that  the 
act  was  passed  in  the  mode  prescribed  by  the 
Constitution,  the  presumption  is  overcome,  and 
the  act  must  fall."    In  commenting  upon  that 
•quotation  the  learned  justice  said:    "But  we 
are  not  satisfied  that  the  court  intended  to  ex- 
press an  opinion  upon  that  precise  point  [the 
point  as  to  the  silence  of  the  journal  as  to  the 
second  reading  of  the  bill].    Although  it  did 
not  appeaji  in  that  case,  that  the  bill  was  read 
the  third  ume  before  ft  went  to  the  senate,  or 
that  the  ayes  and  noes  were  called,  no  special 
comment  was  made  by  the  court  upon  the  si- 
lence of  the  journal  as  to  the  bill  not  being 
read  the  third  time.    Plainly,  its  language  had 
reference  to  the  fact  that  the  journal  did  not 
show  the  passage  (final)  of  the  bill  by  ayes  and 
noes.    It  was  with  reference  to  that  fact  that 
the  language  above  quoted  was  used."   Justice 
Harlan  in  that  case  also  comments  upon  the 
case  of  Turlep  v.  Logan  County,  17  111.  153. 
He  quotes   the  following  therefrom,  to  wit, 
"The  journals  should  show  the  readings,  and 
the  passage  of    the  law   bv  a  constitutional 
vote,"  and  says:  "But  nothing  was  said  as  to 
what  would  be  the  result  where  the  journal  did 
not  show  that  each  of  the  required  readings  ! 
^ashad."    And  further  on   he  says:     'Tiiat ' 
we  do  not  misinterpret  these  decisions  is  shown 
in  Sehuykr  County  Supers,  v.  Peo]^.,  Rock  I$- 
^nd  d  A.  R.  Co.  25  111.  188,  where  one  of  the 
grounds  of  objection  to  an  act  was  that  the 
senate  journal  did  not  show  that  the  bill  was 
read  three  times  before  it  was  put  on  its  final 
passage.    The  court  said:     *  The  Constitution 
■does  require  that  every  bill  shall  be  road  three 
times  in  each  branch  of  the  general  assembly  j 
before  It  shall  be  pas^^ed  into  a  law.*  but  the  i 
^institution  does  not  say  that  three  sevcril 
Tendings  shall   be  entered    on    the   journals. 
Some  acts  performed  in  the  passage  of  laws  are 
required  by  the  Consiituiion  to  be  entered  on 
the  journals,  in  order  to  make  them   valid, 
and  among  these  are  the  entiits  of  the  ayes  and 


nays  on  the  final  passage  of  eyery  bill,  and  we 
held  in  the  case  of  Spongier  v.  Jacoby,  14  III. 
297,  58  Am.  Dec.  571,  that  where  the  journal 
did  not  show  this,  the  act  never  became  a  law. 
But,  where  the  Constitution  is  silent  as  to 
whether  a  particular  act  which  is  required  to 
be  performed  shall  be  entered  on  the  journals, 
it  is  then  left  to  the  discretion  of  either  house 
to  enter  it  or  not.  and  the  silence  of  the  jour- 
nal on  the  subject  ought  not  to  be  held  to  af- 
ford evidence  that  the  act  was  not  done.  la 
such  a  case  we  must  presume  it  was  done,  unless 
the  journal  affirmatively  shows  that  it  was  not 
done.'  "  After  using  the  language  above  quoted 
it  is  said:  "This  decision  was  expressly  reaf- 
firmed in  Wobiish  R.  Co.  y.  Hunhti,  88  III.  186. 
.Nothing  to  the  contrary  was  decided  in  People, 
Barnes,  y.  Starne,  85  111.  141,  85  Am.  Dec. 
848.  or  in  Ryan  v.  Lynch,  68  111.  161.  which  it 
relied  upon  as  modif3'ing  or  overruling  Sdiuy- 
ler  County  Supers,  y.  People,  Rock  Island  db  A. 
R.  Co,  The  case  in  85  111.  recognizes  the  doc- 
trine of  the  Schuyler  County  Caw,  and  goes 
upon  the  ground  that  the  ayes  and  noes  were 
not  called,  and  spread  upon  the  journals  of  the 
house,  on  the  passage  of  the  bill.  In  Ryan  y. 
Lyncfi  it  appeared  from  the  journal  that  the 
bill  was  read  twice  in  the  senate,  but  the  jour- 
nal was  silent  as  to  the  third  reading,  and  it 
did  not  show  any  call  of  the  ayes  and  noes  on 
the  final  passage  of  the  bill.  The  decision  was 
that  as  the  proceedings  in  the  senate,  certified 
by  the  secretary  of  state,  were  competent  proof 
of  the  facts  therein  stated  the  failure  of  the 
journal  to  show  a  call  of  the  ayes  and  noes 
was  fatal  to  the  bill.  Indeed,  we  do  not  find 
that  any  of  the  numerous  decisions  of  the  state 
court  relating  to  the  passage  of  bills  by  the  leg- 
islature have  modified  or  overruled  the  doc- 
trine announced  in  Schuyler  County  Supers,  y. 
People,  Rock  Islmd  A  A.  R,  Co.  With  that 
doctrine  we  are  entirely  satisfied.  It  is  in  har- 
mony with  the  adjudications  in  many  of  the 
states  whose  Constitutions  have  provisions 
similiar  to  those  in  the  Constitution  of  Illinois 
which  we  have  been  considering. 
We  therefore  hold  that  the  mere  silence  of  the 
senate  journal  as  to  whether  the  act  of  1869  was 
read  the  second  time  in  that  body  does  not  jus- 
tify us  in  holding  it  to  be  invalid."  The  con- 
stitutional provision  of  Illinois  under  which 
said  decision  was  made  is  as  follows:  "Each 
house  shall  keep  a  journal  of  its  proceed- 
ings. The  yeas  and  miys  of  the  meml)ers 
shall  on  any  question,  at  the  desire  of  any 
two  of  of  them,  be  entered  on  the  journal." 
Const.  1848,  art.  3,  ti  13.  Section  18,  art. 
3,  of  our  Constitution  is  as  follows:  *'  Each 
house  shall  keep  a  journal  of  its  pioceedings; 
and  the  yeas  aud  nays  of  the  members  of 
each  bouse  on  any  question  shall  at  the  re- 
quest of  any  three  members  present,  be  en- 
tered on  the  journal."  The  purpose  and  in- 
tent of  the  snid  sections  are  substantially  the 
same.  In  Illinois  the  yeas  and  nays  must  be 
entered  on  the  journal  at  the  "desire"  of  any 
two  members,  and  in  Idaho  at  the  request  of 
any  three  members.  And,  so  far  as  the  ques- 
tif)n  under  consideration  is  concerned,  ^^  13 
and  21  of  art.  8  of  the  Constitution  of  Illi- 
nois are  substantially  the  san>e  as  §§  14  and  15 
of  the  Constitution"  of  Idaho.  Said  §  21  of 
the  Illinois  Constitution  provides  that  on  the 
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final  passage  of  all  bills  the  rote  shall  be  by 
yeas  and  nays,  and  shall  be  eotered  on  the 
jouroals,  while  §  15  of  art.  3  of  the  Idaho 
CoDStiiuiion  provides  subataDtially  the  same. 

The  weight  of  authority  under  Constitutions 
similar  to  ours,  so  far  as  I  have  examined,  is 
that,  unless  the  journal  affirmatively  shows 
that  some  requirement  of  the  Constitution  in 
the  passage  of  a  bill  has  been  omitted,  the  pre- 
sumption is  that  such  requirement  has  been 
complied  with,  although  the  journal  be  silent 
in  regard  thereto,  except  where  the  Constitution 
commands  such  act  to  be  entered  on  the  Jour- 
nal. For  example,  where  the  Constitution  de- 
clares that  on  the  final  passage  of  a  bill  the 
vote  must  be  by  yeas  and  nays,  and  entered 
on  the  journal,  in  such  a  case  the  act  would 
be  held  invalid  if  the  journal  failed  to  affirm- 
atively show  that  such  *voie  was  taken  and  en- 
tered as  commanded  by  the  Constitution.  In 
the  case  of  tichuyler  County  Supers,  v.  People, 
Rock  hlnnd  A  A.  R.  Co.  25  III.  183,  it  is  held, 
under  that  provision  of  the  Constitution  re- 
quiring a  bill  to  be  read  in  either  house  on 
three  different  days,  that,  if  the  journal  is 
silent  as  to  the  readings  of  the  bill,  it  will  be 
presumed  that  the  bill  was  read.  It  is  stated 
in  Illinois  v.  Illinois  C.  R,  Co.  88  Fed.  Rep. 
730;  that  the  decision  in  the  Schuyler  County 
Case  is  in  harmony  with  the  adjudications  of 
many  states,  and  the  court  dies  Millers.  State, 
8  Ohio  St.  475;  MeCulloch  v.  State,  11  Ind. 
424;  State,  Minnesota  U.  Constr,  Co.,  y.  Bast 
trigs,  24  Minn.  78;  English  v.  Oliver,  28  Ark. 
317;  C/itcot  County  v.  Dames,  40  Ark.  200; 
StaU,  Atty.  Gen.,  v.  Francis,  26  Kan.  724;  Re 
Vanderberg,  28  Kan.  243;  State,  Atty.  Gen..  ▼. 
Mead,  71  Slo.  268.  See  also  to  the  same  effect 
Pack  V.  Barton,  47  Mich.  520;  Detroit  ▼.  De- 
troit Board  of  Assessors,  91  Mich.  78,  16  L.  R. 
A.  59;  Walker  Y.  Giiffith,  60  Ala.  867;  Blessing 
y.  GaltesUm.i2Tf:T.  641;  Prescott  v.  Illinois  db 
M.  Canal,  19  111.  824.  In  MeCulloch  v.  State, 
11  Ind.  424,  it  was  held:  ''Where  the  legisla- 
tive journals  are  silent  touching  a  step  in  the 
proceedings  which  the  Constitution  requires  to 
be  taken  [in  the  passage  of  a  bill]  it  will  be 
presumed  by  the  courts  that  the  constitutional 
requirement  was  complied  with."  It  is  stated 
by  Judge  Cooley.in  Constitutional  Limitations, 
6th  ed!  at  page  167,  as  follows:  "The  journals 
which  each  house  keeps  of  its  proceedings 
ouffht  to  show  whether  this  rule  is  complied 
with  or  not;  but  in  case  they  do  not,  the  pas- 
sage in  the  manner  provided  by  the  Constitu- 
tion mM<x  be  presumed,  in  accordance  with  the 
general  rule  which  presumes  the  proper  dis- 
charge of  otficial  duty." 

On  the  second  point  in  the  opinion  in  this 
case  we  held  that  amendments  to  a  bill  must 
be  read  three  times  on  three  several  days,  the 
same  as  the  original  bill.  In  People,  Beardsley, 
V.  Wallace,  70  111.  660.  it  is  held  that  the  con- 
stitutional provision  requiring  bills  to  be  read 
on  three  several  days  before  their  passage 
does  not  apply  to  amendments  to  such  bills. 
Mr.  Sutherland,  in  his  work  on  Statutory 
Construction  (§  49)  says:  "The  readings  re- 
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quired  on  bills  are  intended  to  afford  opportu- 
nities for  deliberate  consideration  of  them  in- 
detail,  and  for  amendment    Hence,  amend- 
ments are  admissible  during  the  progress  of  %-^ 
bill  through  the  process  of  enactment;    they 
are  not  subject  to  the  same  rule  as  bills  in  re- 
gard to  the  number  of  readings.     They  must 
be  germane  to  the  subject  of  the  bill,  and  are- 
not  required  to  be  read  three  times.      Nor 
does  concurrence  by  one  house  in  amendments 
made  by  the  other  require  the  yeas  and  nays, 
and  their  entry  on  the  journal,  under  the  pro- 
vision for  these  things,  on  the  final  passage  or 
bills."    See  also  Miller  ▼.  State,  8  Ohio  St. 
475.    The  rule  for  which  I  contend  does  not 
relieve    the    members    of  either  house  from 
keeping  their  oaths  of  office,  and,  if  they  con 
scientiously  keep  them  inviolate,  they  will  see 
to  it  that  each  and    every  constitutional  re- 
quirement in  the  enactment  of  laws  is  fully 
and  fairly  met.      The  commands  found  iii 
§^  13-15,  art  8,  of  the  Constitution  of   tbis^ 
state,  are  directed  to  the  members  of  the  leg- 
islature, and  their  oaths. of  office  require  them 
to  see  to  it  that  the  provisions  of  those  sections- 
are  conscientiously  complied  with.     The  rule 
holding  that,  if  the   journal   is  silent  upon 
matters  which  are  not  expressly  required  to  be 
entereid  thereon  in  the  passage  of  a  bill,  the 
presumption  is  that  the  leeislature  complied 
with  the  requirements  of  the  Constitution,  does 
not  relieve  the  legislature  from  keeping  a  full 
and  complete  journal  of  its  proceedings;  and 
under  the  first  clause  of  §   18,  art.  3,  it  is^ 
commanded  to  do  so.    My  conclusion  ia  that 
a  law  passed  by  the  legislature  should  not  be- 
held invalid  because  of  the  fact  that  the  jour- 
nals fail  to  show  that  each  and  every  act  re- 
quired by  the  Constitution  to  be  done  in  the* 
passage  of  such  law  had  been  done,  unless  such 
act  or  proceeding  is  expressly  commanded  by^ 
the  Constitution  to  be  entered  on  the  journal. 
As,  for  instance,  the  vote  on  the  final  passage 
of  a  bill  is  commanded  by  the  Constitution  ta 
be  taken  by  veas  and  nays  and  entered  on  the 
journal.      If   the  journal  was  silent    as  to 
the  yeas   and    nays    being   taken,    in    such 
case  the   court  would   have  jurisdiction   to- 
hold  such    bill   invalid,  and   should    do  so; 
but  if  the  journal  was  silent  as  to  the  print- 
ing of  the  bill,  and  the  three   several  read- 
ings in  each  house,  and  of  the  adoption  of 
an  amendment  by  yea  and  nay  vote,  as  those 
acts  are  not  ezpres.sly  commanded   to  be  en- 
tered in  the  journal,   the  presumption  would 
be  that  those  necessary  acts  were  done,   and 
such  bill  held  valid.     Otherwise  if  the  jour- 
nal fail    to  show  the  final    passage  of  such 
bill  by  a  yea  and  nay  vote,  as  the  final  passage 
of  a  bill  is  expressly  commanded  to  be  by  yeas 
and  nays,  and  entered  on  the  journal.     And, 
further,  1)bat  amendments  to  a  bill  are  not  sub- 
ject to  that  provision  of  the  Constitution  re- 
quiring bills  to  be  read  on  three  several  days, 
in  each  house.     The  original  opinion  shouldi 
be  modified  as  above  indicated,  or  a  reheai^ 
ing  granted. 


18M. 
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LOUISVILLE.   NEW  ALBANY.    &   CHI  I 
CAGO  RAILWAY^  COMPANY,  Appt., 

9, 

William  P.  KEEPER. 

a4B  iDd.  2L) 

1.  A  eontrmct  bgr  mn  express  eompaiiy 
anthorised  by  a  messeni^r  in  its  em- 
ploy, that  In  oonsldention  that  the  exprvu 
oompaDj  be  permitted  to  do  business  on  a  rail- 
road the  railroad  compaDj  will  be  exempted 
from  all  liability  for  injuries  to  the  messeoirer.  is 
blndiDg*  on  the  messenfrer,  since  the  railroad 
company  in  maktnir  it  acts,  not  as  a  public^  but 
M  a  private,  carrier. 

t.  ▲  railroad  eompaiiy  eaanot  enforee 
a  contract  between  a  messenger  and  an  ex- 
press company  that  the  railroad  company  will 
not  be  held  liable  for  accidental  injuries  to  the 
messenger,  of  the  making  of  which  the  railroad 
company  has  do  knowledge. 

(October  1,1891) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Greene  Coanty  in 
fa?or  of  plaintiff  id  an  action  brought  to  re- 
corer  damages  for  personal  injuries  alleged  to 
htye  been  caused  by  defendant^  negligence. 
ancnoL 

The  facts  are  stated  in  the  opioion. 

Mmn:  B»ker  ^  Daaiels  and  DaTis  S^ 
Xoffett  for  appellant. 

Mesgn,  KatsoB  £^  Giles  for  appellee. 

HonkSf  Ch.  J.,  delireied  the  opinion  of  the 
'Court: 

Appellee  was  employed  as  an  express  mes* 
nn^T  by  the  American  Express  Company, 
which  was  carrying  on  the  express  business 
•over  the  road  of  appellant  between  Bedford 
IDd  Switz  City,  Indiana.  While  so  em- 
ployed, and  engaged  in  his  usual  duties  on  the 
•express  car  of  said  train,  the  place  provided  by 
ippellant  for  him  to  ride,  he  was  injured  by 
the  falling  of  appellant's  railroad  bridge,  and 
brought  this  action  against  appellant  to  recover 
damages  therefor.  A  demurrer  to  the  com- 
plaint for  want  of  facts  was  overruled.  Ap- 
pellant answered  in  three  paragraphs,  and  ap- 
pellee's demurrers  to  the  second  and  third  of 
«aid  paragraphs  were  sustained.  The  case  was 
tned  by  a  jury,  and  a  verdict  returned  in  favor 
of  appellee,  abd,  over  a  motion  for  a  new  trial, 
judgment  was  rendered  against  appellant. 
The  action  of  the  court  io  overruling  the  de- 
murrer to  the  complaint,  and  in  sustaming  the 
demurrer  to  the  second  and  third  paragraphs 
of  answer,  is  assigned  as  error.  It  is  first  in- 
fiisied  that  the  court  erred  in  overruling  the  de- 
murrer to  the  complaint.  While  the  allega- 
tioos  are  not  as  specific  and  complete  as  they 
vbouM  hare  been  made,  we  hare  concluded 
tlial  the  complaint  wassufilcieot  on  demurrer. 
The  third  paragraph  of  answer  avers  that  the 
sppcllee  was  at  the  time  of   injury  upon  the 

NOTB.— For  express  messengers  as  passengers, 
«e  siflo  Brewer  v.  New  York,  L.  E.  &  W.  K.  Co. 
<>'.  Y.)  11 L.  R.  A.  iBS,  and  other  cases  cited  in  note 
<bereto. 
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train,  and  in  the  express  car,  as  a  messenger  of 
tbe  American  Express  Company  in  charge  of 
its  express  matter  then  therein;  that  he  bad  not 
paid  or  tendered  fare  or  compeosatioD  for  his 
carriage,  nor  had  be  agreed  to  pay;  that  bis 
right  to  be  upon  the  train  was  secured  to  him 
and  to  tbe  express  company  by  a  contract  in 
writipg  between  the  railroad  company  and  tbe 
express  company,  and  tbat  he  was  then  riding 
upon  the  train  io  pursuance  of  tbe  contract, 
and  not  otherwise,  and  tbat  the  only  compensa- 
tion tbe  railroad  was  to  receive  was  tbe  com- 
pensation to  be  paid  by  the  express  company, 
under  tbe  contract  for  tbe  express  privileges 
granted  it  therebv.  It  Is  also  alleged:  Tbat 
appellee,  in  consideration  of  bis  employment 
by  I  be  ex  press  company,  and  at  the  time  thereof, 
executed  a  contract  in  writing  (which  is  set  out 
in  the  answer)  in  which  appellee  covenanted 
and  agreed  as  follows:  '*And  whereas  such 
express  company,  under  its  contracts  with 
many  of  the  corporations  and  persons  owning 
or  operating  such  railroad,  stage,  or  steamboat 
lines,  is  or  may  be  obligated  to  indemnify  and 
save  barm  less  such  corporations  and  persons 
from  and  against  ail  claims  for  injuries  sus- 
tained by  ItB  employees:  Now,  therefore,  in 
consideration  of  the  premises  and  of  my  said 
employment,  ...  I  do  hereby  assume  all 
risks  of  accidents  and  injuries  which  I  shall 
meet  or  sustain  in  the  course  of  my  employ- 
ment, wbether  occasioned  or  resulting  by  or 
from  the  gross  or  other  negligence  of  any  cor- 
poral Ion  or  person  engaged  in  any  manner  in 
operating  any  railroad  or  vessel  or  vehicle,  or 
of  any  employee  of  any  such  corporation  or 
person  otherwise,  and  whether  resulting  in  my 
death  or  otherwise.  And  I  do  hereby  a^ree  to 
indemnify  and  save  harmless  the  American 
Express  Company  of  and  from  any  and  all 
claims  which  may  be  made  against  it  at  any 
time  by  any  corporation  or  person  under  anv 
agreement  which  it  has  made,  or  may  hereaf- 
ter make,  arising  out  of  any  claim  or  recovery 
upon  my  part,  or  tbe  part  of  my  representa- 
tives, for  damages  sustained  bv  reason  of  my 
injury  or  death,  wbether  such  injury  or  death 
result  from  the  gross  negligence  of  any  person 
or  corporation,  or  of  any  employee  of  any  per- 
son or  corporation,  or  otherwise.  And  I  hereby 
bind  myself,  my  heirs,  executors,  and  admin- 
istrators, with  the  payment  to  such  express 
company,  upon  demsnd,  of  any  sum  which  it 
may  be  compelled  to  pay  in  consequence  of 
any  such  claim,  or  in  defending  tbe  same,  in- 
cluding all  counsel  fees  and  expenses  of  litiga- 
tion connected  therewith.  I  do  further  agree 
that,  in  case  I  shall  at  any  time  suffer  any  in- 
jury, I  will  at  once,  without  demand,  and  at 
my  own  expense,  execute  and  deliver  to  the 
corporation  or  person  owning  or  operating  the 
railroad,  stage,  or  steamboat  line  upon  which 
I  shall  be  so  injured  a  good  and  sufflcient  re- 
lease, under  my  hand  and  seal,  of  all  claims, 
demands,  and  causes  of  action  arising  out  of 
such  injury,  or  connected  with  or  resulting 
therefrom.  I  do  hereby  ratify  all  agreements 
heretofore  made  by  said  express  company  with 
any  corporation  or  persons  operatlnc  any  rail- 
road, stage,  or  steamboat  line  in  which  such 
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express  company  bds  agreed,  in  substance,  tbat 
Its  employees  sball  have  no  cause  of  action  for 
injuries  sustained  in  the  course  of  tbeir  em- 
ployment upon  the  Hue  of  sucb  contracting 
party;  and  I  a^ee  to  be  bound  by  each  and 
every  such  agreement,  in  so  far  as  the  provi 
sions  thereof  relating  to  injuries  sustained  by 
employees  of  the  company  are  concerned,  as 
fully  as  if  I  were  a  party  thereto.  And  1  do 
hereby  authorize  and  empower  said  express 
company,  at  any  time  while  I  shall  remain  in 
Its  service,  to  contract  for  me  and  in  my  be- 
balf,  in  its  own  name  or  in  mine,  with  any  cor- 
poration or  person  operating  any  railroad, 
stage,  or  steamboat  line,  for  my  transportation 
as  messenger  or  employee,  free  of  charge,  upon 
the  condition  and  consideration  that  neither  I 
nor  ray  personal  representative,  nor  any  per- 
son claiming  uuder  me,  will  make  any  claim 
for  compensation  because  of  any  injury  sus- 
tained by  me.  whether  resulting  from  the  gross 
negligence  of  such  corporation  or  persons,  or 
of  any  employee  of  sucb  corporation  or  per- 
sons, or  otherwise,  and  the  contracts  so  made 
shall  be  as  binding  and  obligatory  upon  me  as 
if  signed  and  delivered  by  me.  And  I  do  fur- 
ther agree  that  the  provisions  of  this  agreement 
shall  be  held  to  inure  to  the  benefit  of  any  and 
every  corporation,  and  to  all  persons,  upon 
whose  railroads,  stage,  or  steamboat  lines  the 
American  Express  Company  shall  forward 
merchandise,  as  fully  and  completely  as  if 
made  directly  with  sucb  corporation  or  per- 
sons." That,  under  the  contract  between  the 
express  company  and  appellant,  said  express 
company  was  granted  express  privileges  and 
facilities  on  the  railroad  lines  of  appellant,  and 
the  express  company  agreed  with  appellant 
that  "it  is  mutually  understood  and  agreed  by 
and  between  the  parties  hereto  that  the  express 
company  will  assume  all  risks  and  damages  to 
its  property,  freight,  and  valuable  packages, 
and  also  assume  all  risks  and  damages  to  its 
agents  and  messengers,  while  on  the  said  road." 

Appellee  insists  that  a  common  carrier  can- 
not protect  itself  by  contract  from  lisbility  for 
negligence  to  a  person  riding  as  appellee  was 
on  appellant's  train,  for  the  reason  that  such  a 
contiact  is  void,  as  against  public  policy.  This 
is  a  correct  statement  of  the  law  in  this  state, 
where  the  carrier  is  at  the  time  performing  a 
duty  it  owes  to  the  public  as  a  common  carrier. 

A  common  carrier  may,  however,  become  a 
private  carrier  or  bailee  for  hire,  where,  as  a 
matter  of  accommodation  or  special  engage- 
ment, he  undertakes  to  carry  something  which 
it  is  not  his  business  to  carry.  New  York  G. 
K  Co.  V.  Locktcoody  84  U.  8.'  17  Wall,  on  page 
877.  21  L.  ed.  039;  Coup  v.  Wahash,  St,  L,  db 
P.  R.  Co.  56  Mich.  HI,  56  Am.  Rep.  374;  Rcb- 
ertson  v.  Old  Colony  R.  Co,  156  Mass.  525; 
Chicago,  M.  d  St,  P.  R.  Co.  v.  Wallace,  24  U. 
8.  App.  589,  66  Fed.  Rep.  506,  14  C.  C.  A. 
257,  30  L.  R.  A.  161.  Was  appellant,  in  the 
carriage  for  the  express  company  of  goods  and 
appellee,  its  agent  in  charge  thereof,  perform- 
ing a  duty  as  a  common  carrier,  or  was  it  per- 
forming a  service  foreign  to  its  duties  as  a 
common  carrier,  and  which  it  could  not  have 
been  compelled  to  perform?  Railroad  compa- 
nies are  not  required,  by  usage  or  common  law, 
to  transport  the  traffic  of  independent  express 
companies   over   its  lines,  in  the  manner  in 
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which  the  traffic  is  usuallj  carried  and  han- 
dled ;  and  they  need  not.  in  the  absence  of  m 
statute  requiring  it,  furnish  to  such  express 
companies  equal  facilities  fordoing  an  express- 
business  upon  their  passenger  trains.    Sargent 
y.  Boston  d  L.  R.  Corp.  115  Mass.  416;  Memphim 
diL.RR.  Co,  ▼.  Southern  Exp,  Co,  {**Expreg» 
Cases,*^  117  U.  8.  1.  29  L.  ed.  791.    In  the  case 
last  cited  the  railroad  companies  had  under- 
taken to  perform  for  the  public  the  express 
business  before  that  time  done  over  tbe  same- 
li  nes  by  ex  press  com  panics.    The  express  com  - 
panies  applied  for  space  in  the  express  cars  for 
their  goods  and  messengers,  and  the  railroad 
companies  refused  to  furnisb   the  8[>ace   or 
carry  their  messengers,  and  these  suits  were 
brought  to  compel  the  railroad  to  furnish  tbe 
desired  express  facilities.    The  court  held  that 
it  was  not  the  duty  of  railroads  to  carry  the 
goods  and  messengers  of  express  companies,, 
and  that  a  railroad  in  such  service  was  not  per- 
forming a  duty  it  owed  to  the  public,  as  a  com- 
mon carrier;  that  such  right  could  only  be  ac- 
quired by  an  express  company   by  contract 
with  the  railroad   company.    The  court,  by^ 
Mr.  Chief  Justice  Waite,  said:    "The  reason  is 
obvious  why  special  contracts  in  reference  to 
this  business  are  necessary.    The  transporta- 
tion required  is  of  a  kind  which  must,  if  pos- 
sible, be  had,  for  the  most  part  on    passen- 
ger trains.    It  requires,  not  only  speed,    but 
reasonable  certainty  as  to  the  quantity  that  will 
be  carried  at  any  one  time.     As  the  things  car- 
ried are  to  be  kept  in  the  personal  custody  of 
the  messenger  or  other  employee  of  the    ex- 
press company,  it  is  important  that  a  certain 
amount  of  car  space  should  be  specially   set 
apart  for  the  business,  and  that  this  should,  as 
far  as  practicable,  be  put  in  the  exclusiye  pos- 
session of  the  expressman  in  charge.     As  the- 
business.tobe  done  is  'express,'  it  implies  access 
to  the  train  for  loading  at  the  latest,  and  for 
unloading  at  the  earliest,  conyenient  moment. 
All  this  is  entirely  inconsistent  with  the  idea^ 
of  an  express  business  on  passenger  trains  free 
to  all  express   carriers.     Railroad   companies 
are  by  law  carriers  of  both  persons  and  prop- 
erty.   Passenger  trains  have  from  the  l^gin- 
ning  been  provided  for  tbe  transportation   pri- 
marily of  passengers  and  their  baggage.    This 
must  be  done  with  reasonable  promptness  and 
with  reasonable  comfort  to  the  passeni^er.  The 
express  business  on  passenger  trains  is  in  a  de- 
gree  subordinate  to  the  passenger  business, 
and  it  is  consequently  the  duty^of  a  railroad 
company  in  arranging  for  the  express  to  aee 
that  there  is  as  little  interference  as  possible 
with  the  wants  of  passengers.    This  implies  a. 
special  understanding  and  agreement  as  to  tbe 
amount  of  car  space  tbat  will  be  afforded,  and 
the  conditions  on  which  it  is  to  be  occupied, 
tbe  particular  trains  that  can  be  used,  the  places- 
at  which  they  shall  stop,  the  price  to  be  paid, 
and  all  the  varying  details  of  a  business  whicb^ 
is  to  be  adjusted  between  two  public  servants, 
so  tbat  each  can  perform  in  the  best  manner  its 
own  particular  duties.    All  this  must  neces- 
sarily be  a  matter  of  bargain,  and  it  by  no 
means  follows  that,  because  a  railroad  com- 
pany can  serve  one  express  company  in  one 
way,  it  can  as  well  serve  another  company  in 
the  same  way,  and  still    perform  its  other 
obligations  to   the    public  m    a   satisfactory 
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Dioner.  .  * .  .  The  railroad  company 
performB  its  whole  duty  to  the  public 
tt  large  and  to  each  individual  when  it 
affords  the  public  all  reasonable  express  ac- 
commodationa.  If  this  is  done,  the  railroad 
oompany  owes  no  duty  to  the  public  as  to  the 
particular  agencies  it  shall  select  for  that  pur- 
pose. .  .  .  The  exact  question  then  Is, 
whether  these  express  cooipanies  can  now  de- 
mand as  a  right  what  they  have  heretofore  had 
only  as  by  permission.  That  depends,  as  is 
conceded,  on  whether  all  railroad  companies 
are  now  by  law  charged  with  the  duty  of  carry- 
ing all  express  companies  in  the  way  that  ex- 
press carriers  when  taken  are  usually  carried, 
jostas  they  are  with  the  duty  of  carrying  all 
passengers  and  freights  when  offered  in  the 
waj  that  passengers  and  freight  are  carried. 
The  contracts  which  these  companies  once  had 
are  now  out  of  the  way,  and  the  companies  at 
this  time  possess  no  other  rights  than  such  as 
belong  to  any  other  company  or  person  wish- 
ing to  do  an  express  business  upon  these  roads 
If  they  are  entitled  to  the  relief  they  ask  it  is 
because  it  is  the  duty  of  the  railroad  compa- 
nies to  furnish  express  facilities  to  all  alike 
who  demand  them." 

In  the  case  of  Coup  y.  Wabash,  iSI.  L.  &  P. 
R.  Co.  56  Mich.  Ill,  56  Am.  Rep.  874,  the 
plaintiff,  the  proprietor  of  a  circus,  sued  the 
defendant  railway  company,  as  a  carrier, 
for  injuries  to  the  proprietors  cars  and  equip- 
ment, and  to  persona  and  animals,  recti v«l  Inr 
reason  of  a  collision  of  two  trains  on  defend- 
ant's road  while  plaintiff's  circus  train  was 
being  hauled  over  the  road  under  a  special 
contract  exempting  the  railroad  company  from 
liability  for  such  injuries,  although  caused  by 
the  negligence  of  defendant's  servants.  The 
railway  company,  under  the  contract,  fur- 
nished the  engines  and  train  crews  to  trans- 
port plaintiff's  cars,  loaded  wiib  circus  per- 
formers, animals,  tents,  etc. ;  and  the  contract 
provided  that  plaintiff  was  to  pay  a  certain 
fixed  sum  "for  the  use  of  said  machinery, 
motive  power  and  men,  and  the  above-men- 
ttoned  privileges,"  the  price  "for  the  run"  to 
each  of  several  cities  to  be  paid  at  the  times 
named  therein.  It  was  stipulated  that  the  de- 
fendant did  not  act  in  the  premises  **as  a  car- 
rier," but  merely  as  a  "hirer  of  said  machin- 
ery, motive  power,  right  of  way,  and  of  the 
men  to  move  and  work  the  sanae,"  etc.  The 
contract  provided  that  the  railroad  company 
should  not  be  responsible  for  injury  resulting 
from  its  own  negligence  '*in  running  the  cars 
or  otherwise,"  and  provided  that  two  adver- 
tising cars  of  plaintiff  should  be  hauled  in  do- 
feodani's  passenger  trains.  The  circus  train 
ran  in  two  'sections."  The  forward  one — for 
some  cause  not  shown — was  stopped,  and  the 
second  section  was  allowed  to  collide  with  it, 
causing  the  injuries  sued  for.  It  wai  held 
that  it  was  legal  and  proper,  in  such  a  contract, 
to  stipulate  that  the  railroad  company  should 
not  be  responsible  for  damages  caused  by  its 
oe^^ligence.  The  court,  by  Campbell,  J., said: 
"Unless  this  undertaking  was  one  entered  into 
by  the  defendant  as  a  common  carrier,  there  is 
very  little  room  for  controversy.  ...  If 
it  was  not  a  contract  of  common  carriage,  we 
need  not  consider  how  far  in  that  character 
contracts  of  exemption  from  liability  may  ex- 
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tend.  In  our  view,  it  was  in  no  sense  a  com- 
mon carrier's  contract,  if  it  involved  any  prin- 
ciple of  the  law  of  carriers  at  all.  .  .  .  It 
cannot  be  claimed  on  any  legal  principle  that 
plaintiff  could,  as  a  matter  of  right,  call  upoik 
defendant  to  move  his  trains  under  such  cir- 
cumstances and  on  such  conditions,  and  if  he 
could  not,  then  be  could  only  do  so  on  such 
terms  as  defendant  saw  fit  to  accept.  .  .  .  We* 
think  the  defendant  was  not  liable  in  the  action, 
and  it  should  have  been  taken  from  the  jury 
and  a  verdict  ordered  of  np  cause  of  action." 
A  case  very  similar  to  the  last  was  the  Massa- 
chusetts case  of  RoberUon  v.  Old  Colony  R,  Co, 
156  Mass.  525.  In  that  case  the  plaintiff  waa 
an  employee  of  a  circus  proprietor,  and  sued 
for  injuries  received  while  he  was  riding  over 
defendant's  mad  in  a  car  of  his  employer, 
which  was  being  hauled'  under  a  special  con- 
tract The  trial  court  ordered  a  verdict  for 
defendant.  The  court,  in  affirming  the  case,, 
said:  "(Jnless  the  defendant  was  under  a  com- 
mon-law or  statutory  obligation  to  carry  the 
plaintiff  in  the  manner  he  was  carried  at  the 
time  of  the  accident,  it  did  not  stand  towards 
him  in  the  relation  of  a  common  carrier,  and 
the  plaintiff  cannot  recover."  The  contract 
provided  for  hauling  the  cars  of  the  circus,, 
and  the  circus  proprietor  assumed  all  risk,  and 
agreed  to  "exonerate  and  save  harmless"  the 
defendant  "from  any  and  all  claims  for  dam- 
ages to  persons  and  property."  "This  con- 
tract," the  court  said,  "the  defendant  had  the 
right  to  make,  as  it  was  under  no  obligation  to 
draw  the  cars  as  a  common  carrier." 

In  Chirago,  M,  cfe  St  P.  R.  Co.  y.  Wallace^ 
14  C.  0.  A.  257,  66  Fed.  Rep.  506,  24  U.  S. 
App.  590,  80  L.  R.  A.  181,  the  (Jnited  States 
circuit  court  of  appeals  (seyenth  circuit)  held 
that  when  a  railroad  company,  by  special 
agreement,  hauls  the  cars  and  property  of  a 
circus  over  its  lines,  it  is  not  a  common  car- 
rier, but  is  acting  outside  of  its  duties  as  such, 
and  therefore  may  lawfully  contract  for  entire 
exemption  from  liability  for  its  negligence. 
The  court  said :  "But  If  the  company,  in  carry- 
ing the  plaintiff's  property  under  the  contract 
and  in  the  circumstances  in  which  the  under- 
taking was  entered  into,  was  not  acting  as  a 
common  carrier  of  the  plaintiff's  goods,  but  in 
the  capacity  of  an  ordinary  private  carrier  for 
hire,  then  the  company  had  the  right  to  make 
the  contract,  and  both  parties  will  be  bound 
by  its  terms.  That  the  company  in  carrying 
the  goods  under  the  contract  was  a  priva'e, 
and  not  a  common  or  public  carrier,  is  the  con- 
clusion which  the  court  has  reached."  Bee 
also  Hartford  K.  Im,  Co.  v.  Chicago,  M,  d  St. 
P.  R.  Co,  17  C.  C.  A.  62,  70  Fed.  Rep.  201, 36 
U.  S.  App.  152.  80  L.  R  A.  198. 

In  Batet  y.  Old  Colony  R,  Co,  147  Mass.  255,. 
an  express  messenger  was  injured  while  riding 
as  messenger  in  a  Imggage  car  in  a  passenger 
train.  The  contract  by  which  the  exprias. 
company's  freight  and  messenger  were  carried 
provided  that  the  messenger  should  be  in  the 
express  car,  and  that  the  railroad  company 
would  issue  to  him  "a  season  ticket"  at  seaM>n- 
ticket  rates,  being  below  regular  full  fare.  The 
contract  between  the  two  companies  further 
provided  that  the  express  company  and  ita 
messengers  should  ''assume  all  risks  of  acci. 
dents  and  injuries,"  and  that  the  railroad  conk. 
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pany  should  be  free  and  discharged  from  all 
<:1afm8  and  demaDda  growing  out  of  any  in- 
juries received  by  the  messenger  while  on  the 
road.  Tlie  messenger,  at  the  reauest  of  the 
•express  company,  executed  and  delivered  to 
the  railroad  company,  in  pursuance  of  the 
agreement  l)etween  the  two  companies,  an 
agreement  recitiug  that,  by  the  rules  of  the 
railroad  company,  passcDgers  were  not  per- 
mitted to  ride  in  the  baggage  cars,  and  reciting 
that  the  passenger  was  the  laolder  of  a  '^season 
ticket."  and  was  an  express  messenger,  and  as 
ruch  desired  to  ride  in  the  baggage  car,  '*for 
the  more  convenient  despatch  of  his  business" 
as  such.  The  agreement  tbeo  continued,  "that, 
in  consideration  of  said  company  allowing  him 
to  ride  in  baggage  cars  on  its  trains,  the  under- 
signed will  assume  all  risk  of  accidents  and 
injuries  resulting  therefrom,  and  will  hold  said 
•company  free  and  discharged  from  all  claims 
and  demands  in  any  way  growing  out  of  any 
Injuries  received  by  him  while  so  riding."  The 
messenger ezecutea  this  agreement  unwillingly, 
«nd  oniV  because  he  understood  that  he  could 
not  retain  his  employment  as  messenger  unless 
lie  did  e*xecute  it.  1  he  season  ticket  prohibited 
its  use  for  express  business,  but  had  stamped 
-upon  it  a  statement  that  "the  holder  of  this 
ticket,  having  released  the  company  from  all 
Jiability,  will  be  permitted  to  ride  in  the  bag- 
gage car."  There  was  a  notice  posted  in  the 
baggage  car,  and  the  rule  it  announced  was 
uniformly  enforced,  that  "no  passenger  will  be 
billowed  to  ride  in  the  baggage  car  on  any  train 
unless  he  has  signed  a  release  discharging  the 
company  from  all  claims  and  demands  in  any 
way  growing  out  of  any  accident  or  injuries 
while  riding  in  such  car,"  etc.  It  happened 
In  this  case  that  the  injury  would  not  have 
been  received  if  the  messenger  had  been  in  the 
passenger  car,  instead  of  the  express  car.  The 
•court  held  that  the  contract  was  binding,  and 
worlced  a  release  of  such  injuries  as  were  re- 
•ceived  by  reason  of  the  plaintiff's  riding  in  the 
baggage  car.  The  court  aaid:  "The  question 
of  the  right  of  carriers  to  limit  their  liability 
for  negligence  in  the  discharge  of  their  duty 
«s  carriers,  by  contracts  with  their  customers 
•or  passengers  in  regard  to  such  duties,  does 
not  arise  under  this  contract  as  construed  in 
this  case.  See  New  York,  G,  R.  Co.  Y.Locktoood, 
M  U.  S.  17  Wall.  857,  21  L.  cd.  627.  and  OrU- 
toold  V.  New  York  A  N.  E.  R.  Co.  58  Conn.  871 ,  55 
Am.  Rep.  115.  It  was  not  a  contract  for  car- 
jiHire  over  the  road,  but  for  the  use  of  a  partic- 
ular car.  The  consideration  of  the  plaintiff's 
agreement  was  not  the  peifnrmitnce  of  any- 
thing by  the  defendant  which  it  whs  under  any 
obligation  to  do,  or  which  the  plaintiff  had 
«ny  risht  to  have  done.  It  was  a  privilege 
granted  to  the  plaintiff.  The  plaintili  wasnot 
compelled  to  enter  into  the  contract  in  order 
1o  obtain  the  rights  of  a  passenger."  Li  a  later 
<J!ise  in  the  same  court,  Uosmer  v.  Old  Colony 
R.  Co.  156  Mass.  506,  an  express  messenger 
riding  in  the  bagga.ire  car  under  a  similar  con- 
tract, and  with  a  similar  ticket,  was  injured  in 
8  wreck  which  involved  the  whole  train,  and 
in  which  many  passcu/i^ers  in  the  ordinary  pas- 
senger cars  were  killed,  and  others  injured. 
The  train  was  derailed  by  defendHUt's  negli- 
gence. The  court  refers  to  the  case  in  147 
>iaas.,  and  states  that  the  decision  was  then 
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limited  to  injuries  occasioned  by  riding  In  the 
baggage  car,  and  did  not  involve  the  applica- 
tion of  the  release  to  injuries  otherwise  re- 
ceived. The  court  said:  "This  questioD  is 
now  presented  to  us,  and  we  are  of  opinion 
that  the  contract  does  include  such  injuries. 
The  contract,  after  reciting  that  the  railroad 
company  does  not  allow  passengers  to  ride  in 
the  baggage  cars  of  any  of  its  trains,  and  that 
the  undersigned  (the  plaintiff)  'is  desirous  of 
riding  in  such  car  for  the  more  convenient  des- 
patch of  bis  business  as  an  expressman,'  pro- 
ceeds as  follows:  'It  is  understood  and  agreed 
that,  in  consideration  of  said  company  iSlow- 
ing  him  to  ride  in  baggage  cars  on  its  trains, 
the  undersigned  will  assume  all  risks  of  acci- 
dents and  iniuries  resulting  therefrom,  and 
will  hold  said  company  free  and  discharged 
from  all  claims  and  demands  in  any  way 
growing  out  of  any  injuries  received  by  him 
while  so  riding.'  ft  seems  to  us  that  the  nat- 
ural and  fair  im)H)rt  of  the  words  used  was  that 
the  plaintiff  should  take  the  risk  of  all  injuries 
received  by  him  while  riding  in  the  baggage 
car,  however  arising.  The  place  where  he 
was  riding  was  one  In  which  the  defendant 
was  under  no  obligation  to  carry  him.  The 
contract  gave  the  plaintiff  a  privilege  which 
he  sought  for  his  own  convenience.  That  it 
was  a  valid  contract  cannot  be  Questioned  since 
the  decision  in  Bates  v.  Old  Colony  R,  Co.  147 
Mass.  255.  Bee  also  Quimby  v.  Boitoii  db  M. 
R.  Co.  MO  Mass.  865,  5  L.  R.  A.  846." 

Under  the  doctrine  declared  in  the  ESjeprem 
Cases,  supra,  the  property  was  being  carried 
by  appellant,  not  as  a  common  carrier  in  the 
performance  of  a  public  duty,  but  being  car- 
ried, with  a  messenger  in  charge,  as  a  private 
carrier;  the  right  to  have  it  and  him  carricMl 
having  first  been  secured  to  the  express  com- 
pany by  private  contract,>-the  onlv  way 
known  to  the  law  by  which  the  right  either  as 
to  the  goods,  or  appellee  as  express  messenger 
in  charge,  could  be  acquired.  Appellee,  when 
he  went  upon  the  appellant's  train  and  took 
charge  of  the  express  packages  in  the  baggage 
car,  did  not  go  as  a  passenger  who  merely  de- 
sired to  be  carried  on  the  train  from  one 
point  to  another.  Carriage  was  not  the  object 
of  bis  going  upon  the  train.  That  was  merely 
incidental.  His  purpose  was  not  to  be  upon 
the  train  in  the  cars  provided  for  passengers, 
but  that  he  micht  handle  and  care  for  the 
property  of  his  employer  thereon,  in  the  space 
set  apart  in  the  baggage  car  for  that  purpose. 
Under  the  authorities  cited,  it  was  not  the 
duty  of  appellant,  as  a  common  carrier,  to 
carry  for  the  express  company  the  goods  or 
messenger  in  charge  of  them.  The  contract 
between  appellant  and  the  express  company 
gave  it  ana  its  messenger  rights  which  appel- 
lant, as  a  common  carrier,  could  not  have  been 
compiled  to  grant.  Erpress  Ccses^  117  U.  8. 
1,  29  L.  ed.  791;  Rates  v.  Old  Colony  R.  Co. 
147  M»s«.  255;  HosmerT.  Old  Colony  A  Co.  156 
Mass.  506. 

The  contracts  set  out  in  the  third  paragraph 
of  answer  were  not  in  regard  to  any  duties  ap- 
pellant was  required  to  perform  as  a  common 
carrier,  nor  dM  such  contracts  attempt  to  limit 
the  liability  of  appellant  for  negligence  in  the 
discharge  of  its  duties  as  a  common  carrier. 
The  same  are  therefore  binding  u]K>n  all  the 
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puriies  thereto.  Appellee,  by  bis  contract^ 
assumed  all  ibe  dangers  of  the  trip,  however 
occasioDod,  and  UDoertook  and  agreed  to  re- 
\enf^  and  discbarge  appellant  from  all  liability 
if  be  in  any  way  should  be  inlured  in  bis  per- 
fon  by  the  negligence  of  appeliunt,  and  author- 
izpd  and  empowered  the  express  compaDV  to 
^Dter  into  a  contract  exempting  appellant  from 
all  liability  for  injuries  to  appellee.  The  con- 
tract of  the  express  company  with  appellant 
was  therefore  binding  upon  appellee,  tbeaame 
as  if  he  bad  executed  it  in  peraon.  It  follows 
that  the  court  erred  in  sustaining  the  demurrer 
to  the  third  paragraph  of  answer. 
It  is  not  alleged  in  the  second  paragraph  of 


answer  that  the  express  company  or  appellee, 
in  any  contract  with  appellant,  ever  assumed 
any  risks  or  damages  of  any  kind,  or  that  the 
appellant  had  notice  or  knowledge  of  the  terms 
of  the  agreement  between  appellee  and  the  ex- 
press company.  The  mere  fact  that  appellee 
had  entered  into  the  contract  alleged  with  the 
express  company  would  not  entitle  appellant  to 
the  benefit  ibereof.  The  court  did  not  err  in 
BUfitaining  the  demurrer  to  the  aecond  para- 
graph of  answer. 

Judgment  reverted,  with  instructions  to  over- 
rule  the  demurrer  to  the  third  paragraph  of 
answer,  and  for  further  proceedings  not  in- 
consistent  with  this  opinion. 


MARYLAND  COURT  OP  APPEALS. 


BOSTON  &  ALBANY  RAILROAD  COM 
PANY  et  al.,   Appts., 

V. 

MERCANTILE    TRUST  A  DEPOSIT 
COMPANY  OP  BALTIMORE  et  al., 

and 
Nineteen  Other  Cases. 

(Americcn  Casually  Insurance  Company's  Case.) 

(d3Md.53S.) 

1.   A  depo(iit  with  a  state  treasnrer  of 
•ecnrl^eB  as  a  guaranty  for  the  pnyment  of 


pollctea  of  an  loaurance  company,  whether  made 
as  a  ataturory  re<iiilrement  or  voluntarily,  and 
whether  held  by  him  in  his  official  or  In  hia  indi- 
vidual cflpacity,  creates  a  trust  for  the  l)cnpflt  of 
such  policyholders  in  ca«e  of  the  insolvency  of 
the  company,  to  the  exclualon  of  other  daima 
except  a  paramoi^nt  claim  for  taxes. 

8.  A  surrender  of  a  tmet  IVind  by  a  state 
treasurer  under  order  of  court,  when  he  held  it 
for  the  l)eneflt  of  the  policy  holders  of  an  iusur- 
an,ce  company,  does  not  affect  their  riffhcs 
therein. 

8.  Policy  holdem  of  aa  insolvent  insiir-- 
aaee  company  have  the  rlRht  to  participate 


Vote.— DUtrOmtlon  of  cufeU  of  iit»dvetU  insure 

once  company. 
L  WhoUU}dMraiuU, 

a  As  hetioeen  different  territoficU  JurUdiO' 
lions. 

b.  As  between  ctirfs  and  offieenu 
IL  Valuation  and  adjuatmefit  of  claims, 

a  Date  when  claims  become  fixed. 
h.  Finding  vaJue  of  immature  polleUs, 

c.  General  rvle^ 

d.  Pi-enentationof  elaimSm 
UI.  PrliirUiM, 

a  Inoeneral. 

b.  Among  potley  holderK 

c.  Setoff. 

d.  Claims  cut  tiled  to  preference* 
IV.  Siitcial  funds. 

a  In  general. 

b.  Reinsurance. 

c.  SlocHIvilder's  UabOity* 
V.  Contract  liglUs. 

TL  Surplus  assets. 

L  Who  is  to  dlftriliute, 

a.  As  between  different  territorial  jurisdictions. 

One  of  the  important  questions  which  is  likely  to 
ari«e  in  case  of  a  company  doinff  busioeas  not  only 
ill  (Dany  of  the  United  States  but  in  foreign  coun- 
tries  also  ia  By  what  court  shall  the  assets  be  col- 
lected and  distributed?  Many  of  the  states  require 
companies  doini;  buaineas  within  their  borders  to 
k?ep  a  fund  on  deposit  there  for  the  protection  of 
local  policy  holders,  and  even  in  the  absence  of 
luch  requirement  the  failure  of  the  company  ia 
very  likely  to  occur  when  the  assets  are  widely 
Ksftered.  The  question  whether  these  assets 
sb:ill  all  be  irathered  and  sent  to  the  compuny^s 
borne  for  distribution,  or  whether  each  court  shall 
SHiherand  distribute  the  lunds  found  within  its 


Jurisdiction,  has  not  been  very  ratisfactorily  an- 
swered, although  the  welirht  of  authority  and  rea- 
son favors  the  transmission  of  the  fund  to  the 
home  office  except  possibly  in  oaae  of  matured 
claims. 

If  the  statutes  of  the  state  in  which  the  company 
was  created  hare  provided  for  winding  up  the  af- 
fairs of  the  company  by  a  receiver  appointed 
there,  policy  holders  in  other  states  cannot  attncli 
assets  there  for  the  recovery  of  their  claims,  but  all 
the  assets  must  be  gathered  by  the  receiver  and 
distributed  by  him  unless  there  is  a  domestic  stat- 
ute establishing  a  different  rule.  .Dockover  v.  Life 
Asso.  of  America,  77  Va.  86. 

Where  the  charter  of  the  company  provides  that 
upon  its  dissolution  all  its  property  shall  vest  in  the 
ofUcers  of  the  state  of  its  creation,  policy  holders 
in  other  states  cannot  acquire  a  priority  for  pay- 
ment out  of  assets  in  the  state  of  their  domicil. 
Rundel  v.  Life  Asso.  of  America,  4  Wood?,  04. 

The  mere  fHct  that  the  company  provided  for  de- 
partments in  which  Its  assets  should  be  Icept  will 
not  give  the  hclders  of  policies  in  these  dopurt- 
menis  any  prior  right  to  the  at^sets  there.  Taylor 
V.  Life  As(>o.  of  America,  13  Fed.  Rep.  4SI7. 

The  foreign  policy  holder  impliedly  agrees  to  the 
statutes  of  the  state  in  which  the  company  is  or- 
ganized, so  that  a  n^ceiver  appointed  in  that  state 
will  control  all  of  thecompany^s  assets.  Parsons 
V.  Charter  Oak  L.  Ins.  Ck).  81  Fed.  Hop.  205. 

A  resident  of  a  state  other  than  that  where  the 
company  is  incorporated  will  not  be  permitted  to 
attach  the  reserve  fund  within  his  state  to  com]H  1 
fiayment  of  his  claim  on  the  policy  where  the  oom< 
pany  is  in  process  of  being  wound  up  in  the  staie 
of  its  domicil.  Fry  v.  Charter  Oak  L.  Ins.  Co.  31 
Fed.  Bep.  197. 

And  the  same  ruling  appliea  in  case  of  the  holder 
of  a  death  claim.  Weiugariuer  ▼.  Charier  Oak  L, 
Ins.  Co.  32  Fed.  Rep.  8ia 


See  also  39  L.  R.  A.  559;  42  L.  R.  A.  300;  44  L.  R.  A.  413. 
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with  all  other  creditors  in  the  general  fund  of 
the  company*8  assets  after  they  have  exhausted 
a  speotal  fund  which  is  held  in  trust  for  them 
alone. 

4.  Taxes  vpon  the  Bhares  of  stock  in  an 
insurance  company  which  are  by  statute 
charged  to  and  made  payable  by  the  corporation 
are  a  demand  payable  out  of  Its  assers  in  the 
hands  of  its  receiver  in  case  it  becomes  insolvent 
after  they  become  due. 

6*  A  preflsrenee  of  claims'  of  clerksy 
serrants,  and  employees  of  an  insolvent 
corporation  does  not  extend  to  a  trust  fund  de- 
voted  to  a  special  purpose,  as  i  i  case  of  a  deposit 
for  the  t)eneflt  of  policy  holders  of  an  insurance 
company. 


6*  An  insurance  adjuster*  or  a  person 
rendering^  services  of  abiKher  deg^ree- 
than  a  cleric*  to  not  included  among  the 
**clcrks,  servants,  and  employees"  of  an  insur* 
ance  company  to  whom  the  statutes  give  a  pref- 
erenoe  in  distribution  of  the  company*s  assets 
when  it  is  Insolvent. 


7.  On  the  breach  of  the  contract  of 
insurance  policy  by  Insolvency  of  the  com- 
pany  the  policy  holder  has  a  claim  for  the  value 
of  the  destroyed  policy,  which  consists  solely  of 
an  unearned  or  return  premium,  against  the  as- 
sets  of  the  company. 

8.  I«osses  which  happen  after  the  in» 
solvency  of  an  insurance  company  are 

not  provable  against  the  funds  in  the  hands  of  a. 


The  members  of  a  mutual  insurance  company  be- 
longing to  the  state  department  of  the  general 
company  have  no  right  to  retain  the  assets  of  the 
company  in  that  state  for  the  payment  of  their 
claims,  but  must  permit  them  to  go  to  the  home 
office  of  the  company  to  be  distributed  equitably 
among  all  policy  holders.  Davis  v.  Life  Asso.  of 
America,  11  Fed.  Kep.  781.  In  that  case  the  court 
says  that  a  provision  that  a  certain  fund  should  be 
kept  in  the  state  in  which  the  company  is  doing 
business  as  a  contingent  fund  to  pay  the  expenses 
and  Josses  from  year  to  year  as  the  same  become 
due  and  payable,  does  not  dedicate  this  fund  to  the 
payment  of  policy  holders  in  that  state. 

The  placing  of  the  insurance  company  In  the 
hands  of  a  receiver,  and  an  assignment  to  him  of 
assets  under  order  of  the  court,  will  pass  to  him  a 
right  to  premium  notes  of  debtors  residing  in  other 
states  which  will  take  priority  to  subsequent  at- 
tachment at  the  residence  of  the  debtors.  Taylor 
V.  Life  Asso.  of  America,  18  Fed.  Rep.  497. 

In  Hamilton  v.  Chouteau,  2  McCrary,  609,  the 
court  refused  to  take  Jurisdiction  of  a  suit  by  policy 
holders  against  an  Insolvent  insurance  company 
for  the  reason  that  a  receiver  had  been  appointed 
In  another  court,  and  that  if  it  took  Jurisdiction  it 
would  be  compelled  to  bring  in  all  parties  and  take 
cuAtody  of  the  assets,  for  equality  is  equity. 

But,  on  the  other  side,  it  has  been  held  that  a 
fund  deposited  by  a  foreign  insurance  company 
with  the  state  officers  in  accordance  with  state  laws 
for  the  protection  of  local  policy  holders  will  not, 
on  the  ground  of  comity,  be  remitted  to  a  foreign 
Jurisdiction  until  the  claims  of  the  domestic  policy 
holders  have  been  satisfied.  Hughes  v.  Hunner,  91 
Wis.  118. 

Bo,  the  courts  of  a  state  may  wind  up  the  affairs 
of  a  foreign  insurance  company  which  has  become 
insolvent  so  far  as  to  administer  assets  within  its 
Jurisdiction  and  distribute  them  among  domestic 
creditors.  Smith  v.  St.  Louis  Mut.  L.  Ins.  Ck>.  6  Lea, 
664,  Affirming  8  Tenn.  Ch.  502. 

And  in  Piedmont  k  A.  L.  Ins.  Oo.  v.  Walltn,  68 
Miss.  1,  where  Insolvency  did  not  appear,  it  was 
held  that  the  sum  deposited  in  accordance  with  the 
Mississippi  statutes  by  a  foreign  company  for  the 
privilege  of  doing  business  in  that  state  was  for 
thebeneflt  of  persons  who  took  out  policies  in  that 
state,  and  could  not  be  reached  by  those  obtaining 
policies  elsewhere. 

Under  the  Virginia  statutes  the  bolder  of  a  policy 
in  a  foreign  company  which  has  deposited  bonds 
with  the  state  treasurer  may  subject  these  bonds  to 
the  pasrment  of  a  claim  for  the  return  of  premiums 
paid  on  the  policy.  Universal  L.  Ins.  Oo.  v.  Ck>g- 
bill,  80  Gratt.  72. 

And  It  has  been  held  in  that  state  that  holders  of 
policies  in  a  foreign  company  could  enforce  their 
claims  by  attachment  against  property  found  in 
the  state.  But  in  that  case  proceedings  to  declare 
the  company  insolvent  had  not  been  instituted 
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when  the  attachment  suits  were  filed.    Universal 
L.  Ins.  Oo.  V.  Binford,  76  Va.  103. 

But  after  the  claims  of  domestic  creditors  have 
been  eacistied  the  fund  which  has  t)een  deposited 
with  the  state  treasurer  by  a  foreign  corporation  is- 
not subject  to  attachment  by  foreign  creditors,  but 
muBt  be  turned  over  to  the  receiver  of  the  com* 
pany.  RoUo  v.  Andes  Ins.  Oo.  28  Gratt.  609, 14  Am. 
Rep.  147. 

If  the  state  statute  provides  that  in  case  the  law» 
of  another  state  where  the  company  Is  doing  huai> 
ness  require  the  maintenance  in  that  state  of  a  fund 
upon  which  holders  of  policies  there  shall  have  a 
lien,  such  policy  holders  shall  not  be  entitled  i<y 
share  in  the  assets  In  the  state  of  the  company^ 
creation  until  the  amount  of  the  assets  in  the  other 
state  shall  be  deducted  from  the  claim;  the  holder 
of  such  policies  Is  entitled  to  no  greater  sum  than 
Is  sufficient  to  make  him  equal  to  creditors  of  t he- 
same  class  in  the  state  of  the  creation  of  the  com- 
pany.   He  Life  Abso.  of  America,  91  Mo.  177;  S.  C 
tub  nonL   Bockover  v.  Superintendent  of  Ina.  De- 
partment (Mo.)  8  West.  Rep.  822. 

If  before  the  proceedings  are  Instituted  for  the- 
appointment  of  a  receiver,  policy  holders  in 
another  state  bring  suit  there  and  appropriate  part 
of  the  assets  of  the  company  there  to  the  paymenc 
of  their  claims  they  are  entitled  to  prove  for  the- 
residue  in  the  proceedings  to  dissolve  the  company,, 
and  the  amount  they  have  received  cannot  be  used 
to  reduce  their  demand  beyond  that  amount.  Peo- 
ple V.  Universal  L.  Ins.  Oo.  42  Hun,  63.6.  And  tbe> 
case  of  People  v.  Knickerbocker  L.  Ins.  Oo.  101  N* 
T.  686,  Is  distinguished,  where  the  ciroumstancee 
were  similar  except  that  in  the  latter  case  the  aa- 
sets  in  the  foreign  state  were  appropriated  after 
the  appointment  of  the  receiver,  and  It  was  held 
that  the  amount  so  obtained  should  be  deducted 
from  his  proportionate  share  of  the  aasets  of  the 
company. 

In  Garham  v.  Mutual  Aid  Soc.  161  Mass.  867,  It  was 
held  that  policy  holders  from  other  states  who  had 
attached  property  or  proved  their  claims  there 
would  not  be  permitted  to  prove  their  claims  in 
Massachusetts  unless  they  discharged  their  attach- 
ment and  canceled  their  proofs  so  that  the  fund 
could  be  distributed  ratably. 

The  settlement  of  the  affairs  of  the  Order  of  Iron 
Hall  has  given  rise  to  much  discussion  as  to 
whether  or  not  the  funds  would  be  transmitted  to 
the  receiver  in  the  state  of  the  company*s  organi- 
zation or  would  be  distributed  to  domestic  credit- 
ors. Although  the  order  was  not  an  Insurance  so- 
ciety in  its  strictest  sense;  the  rulings  in  those  casea 
may  throw  light  on  the  general  question  as  to 
whether  or  not  the  assets  will  be  sent  to  the  parent 
state.  In  the  cases  of  Bus  well  v.  Supreme  Sitting, 
O.  of  L  H.  161  Mass.  ^24,  23  L.  R.  A.  851:  Baldwin  v 
Hosmer.  101  Mich.  119.  25  L.  R.  A.  748;  Ware  v.  Su- 
preme Sitting,  O.  of  I.  a.  (N.  J.  Ch.)  28  Atl.  lOiU 
Durward  v.  Jewett,  46  La.  Ann.  6C0;  Kean  v.  Su- 
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receirer  of  the  com  pan  r.  althoii^rh  the  ralae  of  i 
destroy ed  policies  may  be  proved. 

9.  A  loss  or  injury  insured  ag^alnst 
which  takes  plaee  before  the  insolv- 
ency  of  the  insurance  company,   but 

the  amuuDt  of  which  is  not  ascertained  or  paid 
until  after  the  iDSolveocy.  entitles  the  policy 
holder  to  prove  for  a  sum  equal  to  his  loss  or 
dama^re  plus  the  return  premium.  If  any. 

10.  The  importance  of  distributinc^  as- 
sets of  an  insolveat  insurance  com- 
pany at  an  early  date  prevents  po8tponin*r  the 
settlement  to  await  the  determination  of  every 
conrinfrency  on  which  its  policy  envafrements  are 
suspended,  and  the  court  may  fix  a  reasonable 
time  within  which  claims  must  be  filed  In  order 


to  participate,  although  this  may  result  In  a  mis- 
fortune to  those  whose  claims  are  cut  off. 

11.  A  special  fund  for  the  benefit  of 
policy  holders  of  an  insolvent  insurance  com. 
pany  cannot  be  charged  with  any  portion  of  the- 
cost«  and  commissions  incurred  In  administerlnit 
the  general  fund  which  is  totally  distinct. 

18*  Insurance  of  a  carrier  of  passen- 
C^ers  against  liability  for  injuries  to  them  is  not 
contrary  to  public  policy. 

1 8«   An  extension  or  renewal  of  a  policy 

of  Insurance  under  an  option  of  the  holder  is  not 
effected  on  the  insurer*8  refusal  to  renew  wtthout 
payment  or  tender  of  the  premium. 
14.   Interest  cannot  be   allowed  on  » 
claim  for  taxes  or  any  other  claim  against  an 


preme  Sitting,  O.  of  I.  H.  8  Pa.  Dist.  B.  828;  Bchro- 
der  V.  Supreme  Sitting.  O.  of  I.  H.  1  Ohio^  Dec.  408; 
Btokup  V.  Iron  Hall,  cited  In  1  Ohio  Dec  408.— the 
court  remitted  the  proceeds  to  the  receiver  In  the 
parent  state,  while  in  Fawcett  y.  Supreme  Sitting, 
O.  of  L  H.  64  Conn.  170. 24  L.  R.  A.  82S.  and  Llnd- 
quist  V.  Qiloes.  8  Misc.  214,  it  refused  to  do  so. 

In  Failey  v.  Fee,  88  Md.  88, 32  L.  R.  A.  811.  It  was 
held  that  In  so  far  as  actual  debts  existed  the  fund 
would  be  distributed  by  the  court  in  whose  bands 
it  was,  but  that  as  to  persona  who  stJll  remained 
members  of  the  association  by  reason  of  the  fact 
that  their  claims  had  not  yet  matured  they  must  go 
to  the  parent  state  andseek  payment  from  the  re- 
ceiver appointed  there. 

In  Fslley  v.  Talbee.  56  Fed.  Rep.  882,  the  oourt 
held  that  It  was  competent  to  transmit  tbe  assets  to 
the  forelsn  receiver,  but  that  the  facts  before  It 
were  not  sufficient  to  cause  it  to  do  so,  and  so  held 
the  case  for  further  proof  before  entering  such  a 
decree. 

In  Ware  v.  Supreme  Sitting.  O.  of  L  H.  (N.  J.  Ch.) 
28  Att  1041,  the  ruling  was  placed  squarely  upon  the 
terms  of  the  contract  itself,  the  court  saying  that 
the  rule  that  courts  will  not  direct  the  transfer 
of  funds  to  an  officer  in  another  state  for  distribu- 
tion, but  will  rather  provide  for  and  take  care  of 
the  just  claims  of  its  own  citizens  in  preference  to 
those  of  any  other  state  or  territory,  applies  only 
in  csMS  of  a  contest  or  race  between  different  cred- 
itors of  the  same  debtor  which  creditors  are  under 
no  oblfffatlon  to  each  other  and  have  entered  Into 
no  mutual  compact,  this  cannot  be  said  of  the  case 
we  are  now  deallnsr  with.  Here  there  is  but  a  sin- 
gle contract,  and  all  the  persons  interested  in  these 
aisets  are  bound  each  to  the  other  by  the  terms  of 
that  contract.  This  contract  provides  for  an  equal 
di^ribution  of  the  funds  among  ail  those  who 
comply  with  its  terms. 

In  Buswell  ▼.  Supreme  Sitting,  O.  of  I.  H.  161 
y8se.e4.  23  L.  R.  A.  861,  it  was  held  that  the  title  to 
the  90  per  cent  which  was  retained  by  the  local 
branches  was  in  the  general  order,  and  that  by 
comity  a  receiver  in  one  state  may  be  ordered  to 
pay  oyer  the  fund  to  the  parent  receiver  where 
ibe  ssme  principle  governing  the  distribution  of 
the  fund  would  be  acted  on  in  both  states,  and  it 
appears  that  the  domestic  creditors  would  be  fairly 
treated  in  the  distribution.  The  court  says  that  In 
the  distribution  of  such  a  fund  when  the  property 
of  the  trust  Is  found  In  many  different  stares,  com- 
ity requires  that  the  court  should  do  all  that  should 
be  done  to  enforce,  as  far  as  practicable,  a  speedy 
equitable  distribution  of  the  whole  property 
among  those  entitled  to  It. 

In  Durward  v.  Jewett,  46  La.  Ann.  660,  it  was  held 
that  the  reserve  fund  was  a  trust  fund  held,  not 
alone  for  the  benefit  of  the  members  of  the  local 
hraach,  but  for  all  the  membership  of  the  order. 
Aod  the  fact  that  the  trust  cannot  be  carried  out 
aa  originally  intended  cannot  deprive  those  mem- 
hersof  the  rights  each  has  acquired  in  the  fund. 
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The  decision  is  put  expressly  on  the  contract  oi 
the  members. 

In  Schroder  v.  Supreme  Sitting.  O.  of  I.  H.  1 0hio 
Dec.  406,  it  la  said  that  no  member  of  one  branch 
can  have  any  preferred  rights  over  any  other 
members  of  any  other  branch,  nor  is  there  any  dla«- 
tinction  made  as  to  territorial  or  state  divisions. 
The  duty  of  each  branch  is  to  send  Its  fund  to  the 
supreme  body  or  its  receiver,  who,  under  the  di- 
rections of  the  oourt,  must  distribute  to  each  mem- 
ber pro  rata.  It  is  not  honest  to  appropriate  to 
the  Ohio  members  exclusively  that  which  the^r 
only  have  an  undivided  share  in,  and  a  oourt  of 
equity  will  not  sanction  it. 

In  Baldwin  v.  Hosmer,  101  Mich.  119,  S8L.  R.  A. 
743,  the  court  says  that  the  local  branches  and  their 
oiBcera  and  members  are  part  and  parcel  of  the 
oorporation  and  cannot  refuse  to  turn  over  the  as- 
sets for  distribution  by  Its  receiver,  but  the  court 
adds  that  such  order  should  be  made  only  when  it 
Is  made  certain  to  the  court  that  the  members 
from  its  state  would  share  proportiodately  with 
the  other  members  throughout  the  organisation. 

Eean  v.  Supreme  Sitting,  O.  of  L  H.  8  Pa.  Dlst» 
R.  8S28,  was  decided  on  the  ptKJund  that  the  mem- 
bers of  the  branches  were  doc  creditors  of  the  as- 
sociation, and  therefore  their  claims  were  not  ad*, 
verse  to,  but  under,  it. 

In  Fawcett  v.  Supreme  Sitting,  O.  of  I.  H.  6S 
Conn.  170,  24  L.  R.  A.  825.  Judge  Hamersley  held  to^ 
the  duty  of  the  c<mri  to  transmit  the  fund  to  the 
parent  receiver  in  ordinary  cases,  but  claimed  that 
the  rule  did  not  apply  In  this  case  because  th»- 
scheme  of  the  Iron  Hall  was  so  far  against  publlo- 
polloy  that  it  was  not  lawful  under  the  laws  of' 
Connecticut:  but  the  majority  of  the  oourt  placesi 
its  ruling  upon  the  fact  that  equity  will  best  be- 
done  as  between  the  parties  before  it  by  retaining' 
the  funds  in  controversy  in  the  hands  of  the  re- 
ceiver appointed  by  it  for  distribution  among  the 
certiUcate  holders  of  the  order  by  whose  contribu- 
tion they  were  originallv  accumulated.  As  against 
a  demand  of  a  foreign  receiver  the  members  of  each 
branch  whose  contributions  created  this  reserve 
fund  have,  under  the  conditions  discussed,  an 
equitable  lien  upon  It  which  the  courts  of  their  own 
state  can  best  protect,  especially  where  the  parent 
receiver  claims  the  fund  for  distribution  among  the 
creditors  of  the  corporation  generally  without  any 
distinction  in  favor  of  certiflcato  holders. 

In  LindqulBt  v.  Glines,  3  Misc.  21  i,  it  was  held  that 
the  reserve  fuud  of  each  local  branch  should  be  re* 
paid  to  the  members  whose  assessments  had  con- 
tributed to  make  it  up.  The  court  says  It  would 
certainly  appear  to  be  Inequliable  to  take  this  fund 
and  send  it  to  a  foreign  Jurisdiction  to  be  distril)-' 
uted  among  the  members  of  the  order  when  by  the 
very  terms  of  the  law  creating  It  it  was  to  be  re- 
tained by  each  branch.  To  allow  this  money  to  be 
paid  into  a  foreiirn  jurisdiction  merely  for  the  pur- 
pose of  distribution  woul^  be  to  appropriate  the 
money  paid  for  the  purpose  of  establishing  a  re- 
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Insolvent  Insurance  company  when  the  failure  to 
pay  it  waa  merely  the  result  of  inaolTency. 

(March  24, 1896.) 

APPEALS  by  creditors  of  the  American 
Casualty  losurauce  &  Security  Cum  pan  v 
of  Baltimore  City  from  a  decree  of  the  Circuft 
Court  of  Baltimore  City  distributing  the  assets 
of  the  debtor  which  bad  become  insolvent  and 
had  been  placed  in  the  hands  of  the  Mercantile 
Trust  &  Deposit  Company  of  Baltimore  and 
D.  K  Este  Fisher  as  receivers.  Afflrmed  in 
part;  reversed  in  pari. 


Mewrs.  Bernard  Carter  and  Charles  J. 
Bonaparte*  for  appellants: 

The  deposits  made  by  the  insolvent  corpora- 
tion with  the  treasurer  constituted,  in  the  view 
of  a  court  of  equity,  perfected  trusts  for  the 
purposes  stated  in  the  certificate,  ».  «.,  aft  a 
guarantee  for  the  payment  of  the  policies  of 
msurance  issued  by  said  compauy. 

lAayd  v.  Brooks,  84  Md.  27. 

The  company  having  created  these  trufets 
"in  order  to  strengthen  itself"  or,  in  other 
words,  to  induce  persons  to  take  out  policies 
and  pay  premiiin>s  on  the  faith  of  such  guaran- 
tee, and,  presumably,  having  thereby  increased 
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serve  fund  for  their  own  benefit  to  be  applied  for 
the  use  of  other  members  of  the  association. 

But  In  Mosher  v.  Supreme  Sitting.  O.  of  I.  H.  88 
Hun«  804,  It  was  stated  that  tbere  was  a  stipulation 
that  an  order  had  been  made  upon  petition  of  the 
local  branches  of  the  Order  of  Iron  ELall  in  the 
state  of  New  York  to  turn  over  to  the  Tndtanapolis 
receiver  the  funds  of  the  order  in  the  state,  except 
such  as  would  be  sufllcient  to  pay  Judgment  credi- 
tors in  case  they  established  priority  of  their  claims. 

1>.  A»  h€i^D€en  eowrU  and  officers. 

The  question  has  also  arisen  as  to  whether  or  not 
'the  court  could  take  possession  of  funds  wbicb  had 
''been  placed  in  the  hands  of  a  special  depository. 

The  court  will  not  take  from  a  trustee  funds 

iplacedinhis  hands  for  a  specific  purpose  anddis- 

'tribute  them  through  its  receiver  to  the  exclusion 

K>f  the  trustee.   Be  Home  Provident  Safety  Fund 

ASAO.  129  N.  Y.  288. 

If  the  articles  of  an  association  created  a  trustee 
to  administer  and  distribute  the  reserve  fund  the 
insolvency  of  the  association  will  not  destroy  bis 
rights.  Farmers*  Loan  &  T.  Go.  v.  Aberle,  18  Misc. 
<67. 

Uader  the  Missouri  statutes  the  court  and  not 
the  Insurance  commissioner  has  the  superintend- 
ence of  the  distribution  of  the  assets.  Belfe  v. 
Spear,  6  Mo.  App.  129. 

Under  the  New  York  statutes  the  courts  have  no 
power  to  control  tbe  insurance  commissioner  in 
the  distribution  of  the  securities  which  have  been 
deposited  with  him  by  the  company  under  the  laws 
of  the  state.  Ruggles  v.  Chapman.  50  N.  Y.  183.  Af- 
firming Buggies  v.  Chapman.  1  Hun.  824;  Ruggles 
v.  Chapman,  2  Thomp.  ft  C.  600:  Re  Guardian  Mut, 
L.  Ins.  Co.  18  Hun,  115,  Affirmed  in  74  N.  Y.617. 

The  court  cannot  compel  the  superintendent  to 
turn  the  funds  over  to  its  receiver.  People,  Rug- 
gles, V.  Chapman,  64  N.  Y.  567. 

And  these  cases  were  reoognlzed  in  Atty.  Gen.  v. 
If  orth  America  L.  Ins.  Co.  02  N.  Y.^  654.  although 
the  court  in  that  case  says  that  the  court  could  de- 
termine who  were  entitled  to  share  In  tbe  funds 
and  how  tbey  were  to  be  divided  among  those  in- 
terested therein. 

But  under  tbe  New  York  act  of  1860  it  is  the  duty 
of  the  insurance  department  to  turn  the  securities 
over  to  the  receiver.  Atty.  Gen.  v.  Norih  Ameri- 
can L.  Ins.  Go.  85  N.  Y.  485.  80  N.  Y.  15^. 

The  New  York  act  of  1892.  permitting;  receivers 
to  take  possession  of  the  funds  in  tbe  insurance  de- 
partment, includes  only  companies  Issuing  regis- 
tered policies  and  annuity  bonds.  People  r.  Amer- 
ican Steam  Boiler  Ins.  Co.  147  N.  Y.  25,  Reversing  87 
Hun,  280. 

Tbe  laws  have  provided  for  two  elates  of  Insur- 
ance, one  by  policies  unregistered  but  protected 
oy  a  deposit  with  the  insurance  department,  tbe 
other  by  registered  policies  secured  by  an  adii- 
tlonal  deposit  when  the  company  becomes  insol- 
vent. Tbe  former  are  to  be  distributed  under  an 
order  of  tbe  court,  and  tbe  latter  to  bo  sold  and 
tbe  proceeds  turned  over  to  the  receiver  for  dia- 
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tri button.    People,  Stout,  v.  Chapman.  5  Hun, 

Prior  to  the  act  of  1892  the  New  York  court  bad 
no  power  to  compel  the  insurance  commissioner  to 
transfer  to  a  receiver  a  fund  deposited  with  blm 
by  a  casualty  insurance  company.  People  v.  Amer- 
ican Steam  Boiler  Ins.  Co.  81  Hun.  406. 

Tbe  right  of  any  person  to  share  In  the  aaseta  fa 
to  be  determined  In  the  action  or  proceeding  in 
which  the  appointment  of  the  receiver  is  made. 
Rinn  V.  Aster  P.  Ins.  Co.  60  N.  Y.  143. 

XL  Valuation  and  adjustment  of  dafma, 
a.  Date  when  elnims  become  fixed. 

There  is  considerably  dilference  in  the  statementa 
of  the  rule  as  to  tbe  time  when  tbe  oharaoter  and 
amount  of  tbe  claim  become  fixed  so  tbatautwe- 
quent  events  will  not  change  It.  Some  cases  place 
it  at  the  time  of  the  insolvency  of  the  compauy: 
others  at  the  time  of  dissolution  of  the  oomoMoy ; 
others  at  tbe  appointment  of  tbe  receiver:  otbera 
at  tbe  time  of  presentation  of  tbe  claim.  Tbere  is 
probably  no  great  dilference  In  tbe  first  three  cases 
because  the  finding  of  insolvency,  the  dissolution 
of  the  company,  and  the  appointment  of  the  re- 
ceiver may  occur  at  or  about  tbe  same  time.  But 
It  would  seem  that  correct  principles  would  bardly 
justify  an  extension  of  the  time  until  the  claim  la 
actually  presented  as  some  of  the  cases  do. 

In  case  of  an  insurance  of  credit  the  tnaolvency 
of  the  company  will  terminate  tbe  risk  and  entitle 
the  policy  bolder  to  recover  unearned  premiums, 
dmtth  V.  National  Credit  Ins.  Co.  65  Minn.  283, 88  U 
R.  A.  511. 

So  in  Boston  &  A.  R.  Co.  v.  Mercantile  Trust  &  D. 
Co.  It  is  held  that  in  case  of  insursnce  against  lia- 
bility for  accidents,  the  msolvency  of  the  company 
will  cancel  all  policies,  so  that  tbere  will  tye  no  lia- 
bility on  accidents  happening  after  that  time,  but 
the  holders  of  the  policies  will  be  entitled  only  lo 
unearned  premiums. 

The  holder  of  a  policy  in  a  credit  insurance  oom. 
paiiy  wbicb  becomes  insolvent  is  not  entitled  to 
prove  for  losses  sustained  hy  him  after  the  insol- 
vency of  the  company  whether  on  sales  made  bo- 
fore  or  after  that  date,  butts  only  entitled  to  a  re> 
turn  of  the  unearned  premium.  Gray  v.  Beynolda 
(N.  J.  Err.  &  App.)  37  Atl.  461. 

But  It  hos  been  held  that  tbe  mere  fact  of  an  as- 
slftnraent  bv  a  fire  insurance  company  for  the  tieu- 
eilc  of  creditors  does  not  terminate  all  eziRtiiiir 
pDlicies  80  as  to  entitle  the  holders  to  the  unearned 
premium  irom  tbat  date.  Relfe  v.  Commercial 
Ins.  Co.  10  Mo.  App.  S93. 

Tbe  rights  of  creditors  become  fixed  by  tbe  de- 
cree orderinjr  the  dissolution  of  tbe  company. 
Dean^s  Appeal.  98  I*a.  101;  Insurance  Co.  v.  Furni- 
ture Co.  89  Phila.  Leg.  Int.  81. 

When  a  mutuiil  endowment  association  is  dis- 
solved tbe  maturing  of  unmatured  certiQcates  la 
arrested  and  the  holders  are  entitled  to  share 
merely  as  members  in  tbe  assets  of  the  company. 
He  Educational  Endowment  Asso.  66  Minn.  171. 

Tf  a  loss  occnrs  subsequent  to  the  date  of  dissolu- 
tion the  holder  of  the  policy  is  enutied  to  only  Uia 
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the  yolame  of  its  business  and  tbe  amount  of 
its  geocral  assets,  it  and  anyone  claiming  under 
it,  whether  as  receiver,  general  creditor,  or 
01  her  wise,  would  be  estopped  to  deny  the 
validity  of  tbe  trust,  even  if  tbis  could  be  im- 
neachtti 

Mlard  v.  Mohlrr,  55  Md.  284. 

The  decree  of  December  12, 1898,  having  be- 
come enrolled  when  the  term  at  which  it  was 
passed  elapsed,  the  rights  of  all  parlies  were 
determined  by  its  declaration  that  tbe  stock  in 
question  or  its  proceeds,  if  sold,  should  be  held 
by  the  receivers  '*for  tbe  benefit  of  the  policy 
holders  of  the  defendant  corporation." 


amoant  of  unearned  premium  at  tbe  time  of  the 
dissoluttun.  Oarr  v.  Union  Mut.  F.  Ins.  Ck).28Mo. 
App.  216. 

Tbe  rlg^hts  of  tbe  poJIcy  holders  to  share  in  tbe 
reserve  fund  are  fixed  by  tbe  date  of  tbe  com- 
mencemeot  of  the  prooeeding  for  dlssolutioo  of 
tbe  corporation.  R6  Equitable  Reserve  FundJ^fe 
Assa  131  N.  Y.  aSi. 

In  a  very  late  Hew  York  case  the  status  of  clM<n- 
ants  is  fixed  by  tbe  initiation  of  proceedlofrs  for  tbe 
ai«eolution  of  the  society.  People  v.  Commercial 
AUianoe  L.  Tns.  Co.  17  App.  Div.  876.  Tbe  court  says 
in  seme  of  the  earlier  casea  a  d liferent  view  seems 
to  bave  been  taken,  and  tbe  implication  seems  to 
be  tbat  the  earlier  cases  were  wrongly  decided,  and 
that  the  rule  in  that  state  now  is  as  stated  in  that 
caw. 

If  tbe  receiver  gives  notioe  tbat  be  will  receive 
DO  more  premiums,  tbe  fact  of  death  after  premi- 
ums are  overdue  will  not  prevent  tbe  claim  from 
»baiiQg  in  tbe  distribution  of  tbe  assets,  but  tbe 
(>hare  will  be  tbe  value  of  tbe  policy  at  tbe  time  of 
the  dissolution  of  tbe  company  deductinff  tbe 
amount  of  premiums  unpaid  at  tbe  time  of  deatb. 
Atty.  Gen.  v.  Guardian  Mut  L.  Ins.  Co.  82  N.  Y. 
338. 

Losses  wblch  accrue  after  tbe  appointmeot  of 
tbe  receiver  cannot  be  allowed  by  bim.  Re  Com- 
mercial Ins.  Co.  20  R.  I.  pt.  1,  p.  7. 

Holders  of  policies  on  tbe  mutual  plan  are  not 
entitled  to  prove  for  losses  which  occur  after  tbe 
insolvency  of  tbe  company  and  appolatment  of  a 
receiver,  altbouffb  tbey  are  not  ffiveo  notice  of  such 
facts  or  of  tbe  intention  to  cancel  their  policies. 
KeliaDoe  Lumber  Co.  v.  Brown.  4  Ind.  App.  V2. 

A  mutual  company  is  not  liable  for  a  loss  wblch 
occurs  after  tbe  appointment  of  receivers.  Com* 
V.  Massacbusetts  Mur.  F.  Ins.  Co.  119  Mass.  45. 

A  death  claim  arising  after  tbe  appointment  of  a 
receiver  Is  not  payable  out  of  the  death  fund,  but 
must  be  paid  in  tbe  same  manner  as  tbat  of  a  jren- 
eral  creditor.  Re  Equitable  Beserve  Fund  Life 
Asio.  61Hun,2V9. 

Losses  ooourriuff  after  tbe  appointment  of  tbe 
receiver  are  not  entitled  to  share  in  tbe  distribu. 
tioD.  Doane  v.  MiUvllle  Mut.  Marine  ft  F.  Ins.  Co. 
4liN.J.  Eq.SZS. 

Tbe  boiders  of  oerUflcates  wblch  bad  not  ma- 
tured when  tbe  bill  for  a  receiver  was  filed  are  not 
entitled,  in  case  their  certificates  mature,  to  bave 
them  paid  in  full  out  of  tbe  endowment  fund  be- 
iore  other  payments  are  made  from  it,  or  in  pref- 
erence to  payments  upon  indemnity  oertificates. 
Williams  V.  United  Reserve  Fund  Associates,  160 
Uass.  isa 

One  who  has  purchased  an  annuity  from  an  in- 
luranoe  society  wblcb  becomes  insolvent  is  not 
bojod  to  wait  until  tbe  payments  become  due  t>e- 
(ore  proving  for  tbe  claim,  but  may  prove  at  once 
for  Its  present  value.  Re  Bnirlisb  A  Irish  Church 
&  University  Assur.  Soc.  1  Hem.  ft  M.  79, 6  L,  T.  N. 
8. 724, 11  Week.  Rep.  081. 

Tbe  cases  wblch  bave  attempted  to  extend  the 
titne  do  not  seem  to  have  established  any  rule 
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Trayhern  v.  National  Mechanics*  Bank,  57 
Md.  590. 

All  such  parties  and  those  in  privity  with 
them  are,  moreover,  estopped  to  (juestion  any 
materia]  fact  in  issue  in  tbe  proceeding  in  which 
such  a  decree  was  passed. 

Kecne  v.  Van  Reut/i,  48  Md.  184. 

The  propriety  of  so  much  of  the  order  of 
August  8  as  recoenries  the  special  fund  cannot 
be  successfully  assailed. 

Miller's  Appeal,  85  Pa.  481;  Atty.  Oen.  v. 
North  American  L.  Ins.  Co.  82  N.  Y.  186;  Bnr. 
don  V.  Massachusetts  Sifety  Fund  Asso,  147 
Mass.  868. 1  L.  R.  A.  146. 


otber  tbat  a  discretionary  one  to  allow  such  claims 
as  seem  equitable. 

Tbe  amount  of  tbe  claims  will  be  flzei  as  of  tbe 
time  when  they  are  presented  for  payment.  As 
Albert  Life  Assur.  Co.  L.  R.  9  Bq.  700.  89  L.  J.  Ch. 
N.  S.  580.  SS  L.  7.  N.  6k.99?«  18  Weeb»  fie^.M&8<l.  .  . 
-  Too  ticldei  of:  a  poiisx. issued  by<«Cre  tti/ioraD«)e 
CQ<9ppnyJ4  entlUetf  t  J  prQ^e  fot^he  full  amount  of 
a  loss  #i)icb  ocourk«d  after  the  date  of  the  winding- 
UP  order  durlnp  tbe  course  of  tbe  prooeedingrs. 
Macfarlane*s  Oaim,  L.  R.  17  Ch.  Div.  887,  60  L.  J. 
Ch.  N.  8.  278, 44  L.  T.  N.  a  299. 

If  tbe  bolder  of  an  annuity  bond  dies  before  tbe 
claim  is  presented  tbe  value  of  the  bond  cannot 
be  computed  as  of  the  time  when  tbe  receiver  was 
appointed  ratber  than  in  the  liirht  of  the  snbse- 
quent  fact  of  death.  Atty.  Gen.  v.  North  America 
L.  Ins.  Co.  92  N.  Y.  ItiL 

In  case  of  a  fire  after  the  receiver  has  iriven  no- 
tice to  forward  the  policy  for  cancelation  tbe  divi- 
dend will  be  only  oo  the  surrender  value  of  tbe 
policy,  and  not  on  the  fire  loss.  Dean^s  Appeal,  98 
Pa.  101. 

Where  after  tbe  time  for  presentation  of  clstms 
has  elapsed  certain  policy  holders  die.  tbe  court 
may  allow  a  revaluation  of  their  claims.  Atty. 
Geo.  V.  Continental  L.  Ins.  Co.  88  K.  Y.  77. 

If  the  policy  matures  by  tbe  death  of  the  assured 
before  completion  of  tbe  proceedings  forprovin^r 
claims,  the  policy  should  be  valued  upon  the  basis 
of  a  death  claim,  and  not  as  a  continuinir  policy. 
Prople  V.  Rnickorbocker  L.  Ins.  Co.  34  Hun,  470. 

Where  after  the  claim  bad  t>een  Aied,  but  before 
tbe  valuation  had  taken  place,  the  assured  died, 
and  it  appeared  that  at  tbe  time  of  the  suspension 
of  business  be  was  not  insurable  because  of  mortal 
disease,and  no  disturbance  in  tbe  accounts  or  injus- 
tice to  otber  claimants  would  result  from  valuing 
It  as  a  deatb  claim,  it  was  held  proper  to  do  so.  Peo» 
pie  V.  Knickerbocker  L.  Ins.  Co.  40  Hun,  44. 

If  tbe  death  occurs  after  the  last  day  for  the  pre- 
sentation of  claims  to  the  receiver  tbe  policy  will 
not  be  revalued  as  a  deatb  claim.  Atty.  Gen.  v. 
Continental  L.  Ins.  Co.  04  How.  Pr.  78w 

After  the  claim  has  been  valued  and  placed  upon 
the  dividend  list  it  should  not  be  reopened  for  re- 
valuation because  of  the  death  of  the  assured. 
People  V.  Security  L.  Ins.  ft  A.  Oo.  23  Hun,  001. 

Althouffb  the  death  of  a  policy  bolder  after  his 
claim  has  been  presented  cannot  increase  tbe 
amount  of  his  claim,  yet  it  will  be  taken  into  ac- 
count by  the  court  as  affordlnir  evidence  of  tbe 
value  of  the  life  at  tbe  time  of  taking  in  tbe  claim. 
Re  Albert  Life  Assur.  CO.  L.  R.  9  I3q.  706,  89  L. 
J.  Ch.  N.  8.  639, »  L.  T.  N.  8.  607,  18  Week.  Rep. 
688. 

b.  Finding  value  of  immature  poticies. 

There  must  be  a  common  method  by  which  tbe 
amount  due  by  or  to  eacb  policy  holder  shall  be  as- 
certained, Rundel  v.  Life  Asso.  of  America,  10 
Fed.  Hep.  720. 

Insurable  policy  boiders  should  be  ffiven  such 
I  damages  as  will  procure  annuities  equal  to  the  dlf- 
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It  is  very  doubtful  whether  the  receivers 
could  have  sustained  their  petition  had  the 
treasurer  seen  fit  to  dispute  in  his  answer  their 
right  to  apply  for  the  relief  sought  or  the  juris- 
diction of  the  court  to  take  this  trust  fund  out 
of  the  hands  of  a  trustee  selected  by  tbe  settlor 
<t.  e.  the  insolvent  corporation)  except  by 
original  bill  filed  to  remove  the  trustee. 

Peoples,  American  Steam  Boiler Im,  Co.  147 
N.  Y.  25. 

The  corporation  itself  is  under  no  duty  or 
obligation  to  pay  the  taxes  assessed  upon  the 
shares  of  stock  of  the  individual  stockholders, 
except  as  provided  by  the  statute. 


American  Coal  Co.  ▼.  Allegheny  County 
Comrs,  59  Md.  185. 

The  effect  of  insolvency  upon  contracts  of 
insurance  is  to  cancel  them  for  the  future. 

Dewey  v.  Davin,  83  Wis.  503;  Davi9  v. 
Sfiearer,  90  Wis.  250. 

Therefore,  as  soon  as  the  insolvency  of  tbe 
American  Casualty  &  Security  Companv  of 
Baltimore  city  was  judicially  established  by 
the  decree  appointing  receivers,  every  bolder 
of  an  existing  policy  had  a  claim  to  have  that 
portion  of  his  premium  returned  to  him  which 
he  had  already  paid  for  a  period  to  extend 
beyond  the  date  of  insolvency. 


ferenoe  between  the  premium  paid  and  the  re- 
quired premium  to  procure  other  InsuraDce  of  a 
like  amount  in  a  solvent  company.    Guy  v.  Globe 
Ins.  Co.  (Ya.)  9  Ins.  L.  J.  400. 
Where  the  policies  have  not  become  payable  at 
'^a\jme^  %li^  wind'uff  v^  ot thesociety,  ihe  dam- 
'  kfl^  tolie;awarcCed  Xo  ihf  iiji^d^r^  Mil  >i«rtbd^« , 
^sfeased^  CMf  %i  (ftt^j^infuj  q^  l«i  k*J  nfu  i%0)(tf  IJi  pU^r  < 
similar  companfefl.    Be  Auyeri  Life  AaMt.  <Sc^  L.R.  \ 
9  Eq.  708,  80  L.  J.  Ch.  N.  S.  589,  22  L.  T.  N.  8.  097. 18 
Week.  Bep.  688;  Holdlch's  Caae.  L.  R.  14  Eq.  72,  4S 
Xj,  J.  Cb.  N.  8.  612,  26  L.  T.  N.  8.  415. 20  Week.  Rep. 
1107,  Disapproving  Lancaster's  Oase,  L.  B.  14  Eq.  72, 

The  holder  of  an  unmatured  life  policy  Is  a  cred- 
itor and  entitled  to  share  with  the  other  creditors 
in  the  assets.  And  the  amount  of  his  claim  Is  tbe 
value  of  the  policy  destroyed.  And  this  is  to  be 
based  upon  the  amount  of  premiums  paid  without 
regard  to  the  insurable  condition  of  the  policy 
holder*s  health.  People  v.  8ecurlty  L.Ins.  ft  A.  Co. 
78  N.  Y.  114, 84  Am.  Rep.  622. 

Tbe  value  of  an  annuity  bond  Is  such  a  sum  as 
will  purchase  a  similar  bond  in  a  solvent  comiMiny 
for  the  remainder  of  the  life.  Atty.  Gen.  v.  North 
America  L.  Ins.  Ck).  82  N.  Y.  172. 

Tbe  holder  of  an  unmatured  policy  to  entitled  to 
recover  the  difference  between  the  cost  of  anew 
policy  and  the  present  value  of  tbe  premiums  yet 
to  be  paid  at  the  date  of  the  breach,  subject  to  a 
deduction  on  the  unpaid  premium  notes  with  in- 
terest. Smith  V.  St  Louis  Mut.  L.  Ins.  Co.  2  Tenn. 
Ch.  740. 

Each  policy  holder  to  entitled  to  a  sum  of  money 
which  on  tbe  day  of  tbe  insurer's  insolvency  would 
purchase  from  a  solvent  company  a  policy  of  the 
«ame  kind  for  the  same  amount  and  for  the  same 
rate  of  premium.  Universal  L.  Ins.Co.  v.  Bin  ford, 
76  y  a.  103. 

Tbe  amount  of  claim  of  each  holder  of  an  unma- 
tured life  policy  to  the  net  value  of  the  policy  at 
the  date  of  the  dissolution  of  the  company  without 
regard  to  the  health  of.  tbe  holder,  less  the  out- 
•tandlnff  premium  notes.  Com.,  Atty.  Gen.,  y. 
American  L.  Ins.  Co.  162  Pa.  586. 

If  the  life  to  not  Insurable  at  tbe  time  oT  tbe  In- 
solvency of  the  Insurer  the  policy  holder  Is  entitled 
to  a  return  of  all  premiums  paid  and  Interest 
thereon.  Guy  v.  Globe  Ins.  Co.  (Ya.)  9  Ins.  L.  J. 
466. 

Tbe  value  of  an  unmatured  paid-up  policy  to  to 
be  computed  in  the  same  way  as  that  of  a  policy 
upon  which  the  premiums  are  still  paid.  People  ▼• 
Security  L.  Ins.  ft  A.  Co.  78  N.  Y.  U4, 84  Am.  Bep.  522. 

If  a  policy  bolder  who  to  not  insurable  at  the  date 
of  insolvency  dies  before  dtotrlbution  his  claim 
must  be  rated  as  a  death  loss  discounting  the  face 
•of  the  policy  for  the  period  k)etween  the  insolvency 
«nd  the  time  after  death,  when  tbe  policy  would 
tiave  been  payable.  Guy  v.  Globe  Ins.  Co.  (Ya.)  9 
Ins.  L.  J.  466. 

Eacb  holder  of  a  certificate  to  entitlpd  to  a  divi- 
dend in  proportion  to  tbe  amount  he  has  paid  in. 

^  L.  H.  A. 


Williams  v.  CJnlted  Reserve  Fund  Associates,  161 
Mass.  450. 

Amounts  paid  to  a  member  as  sick  benefits  are  to 
be  deducted  from  the  amounts  paid  in  by  him  in 
determininfr  bis  dividend.  Fogg  v.  Supreme  Lodge, 
Cr.  O.  of  G.  L.  159  Mass.  9. 

*  ^t^  new  policy  has  been  taken  In  lieu  of  the  old 
one  tbe  claim  of  tbe  policy  holder  will  be  calou- 
Itfted  on  the  new  policy.  Atty.  Gen,  v.  Continental 
L.  Ins.  Co.  91 N.  Y.  647. 

o.  General  ruJeK 

In  ascertaining  tbe  amount  due  a  creditor  tbe 
court  will  follow,  as  far  as  practicable,  the  rule  es- 
tablished by  statute  in  proceeding  in  ipsoU-eucy 
or  bankruptcy.  Com.  v.  Hide  ft  Leather  Ins.  Co.  119 
Mass.  156. 

In  calculating  a  dividend  in  favor  of  a  policy 
holder  the  amount  due  by  him  on  premium  notea 
must  be  deducted.  People  v.  Security  L.  loa.  tt  A. 
Co.  78  N.  7. 114.  84  Am.  Rep.  522. 

The  Insured  is  not  entitled  to  unearned  premfuna 
in  case  of  the  insolvency  of  the  company,  in  tbe 
absence  of  statutory  provtoion  or  contract.  Dewey 
V.  Davto.  82  Wto.  600. 

Where  the  risk  has  not  matured  the  policy  to  not 
a  debt,  although  all  premiums  have  been  paid. 
Mayer  v.  Atty.  Gen.  88  N.  J.  Eq.  815. 

In  case  tbe  policy  insuring  credit  provides  for  a 
deduction  of  1  per  cent  from  the  total  sales  wbich 
are  stipulated  to  be  of  a  certain  amount  for  tbe 
year  for  the  purpose  of  ascertaining  the  excess  loss 
which  the  policy  to  to  cover  If  the  company  becomes 
Insolvent  before  tbe  expiration  of  the  year,  the  1 
per  cent  to  to  be  reckoned  on  sales  up  to  tbat  time, 
and  not  on  the  guaranteed  amount  for  the  year. 
Smith  V.  NaUonal  Credit  Ins.  Co.  65  Minn.  283, 83  U 
R.A.67. 

d.  Presentation  of  claims. 

It  is  held  In  Boston  ft  A.  B.  Co.  v.  MEROAifTii.« 
Trust  &  D.  Co.  that  a  date  may  be  fixed  for  the 
presentation  of  claims  beyond  which  no  clalma 
shall  be  presented  or  allowed. 

If  tbe  court  has  fixed  a  day  before  wbich  all 
claims  must  be  presented  or  they  will  be  barred,  the 
fact  that  a  claimant  to  a  nonresident  and  did  not 
know  of  tbe  order  will  not  fumtoh  a  suOBolent 
ground,  in  case  he  does  not  present  hto  claim  In 
time,  for  extending  the  time  and  permitting  him  to 
come  in  and  file  bl'i  claim  after  the  date  fixed  has 
expired.  Abraham  v.  Mercantile  Trust  A  Dep.  06. 
(Md.)  37  Atl.  646. 

Claims  which  were  present-ed  to  and  allowed  hy 
the  company  before  tbe  receiver  was  appointed 
may  be  allowed  by  him,  although  they  are  not 
proved  l>efore  him  In  accordance  with  the  terms  of 
the  decree  for  tbe  proof  of  claims.  Be  Commercial 
Ins.  Co.  20  R.  I.  pt.  1,  p.  7. 

After  the  time  fixed  by  statute  for  tbe  presenta- 
tion and  proof  of  claims  has  expired,  the  court  will 
not  require  tbe  receiver  to  take  proofs  of  clalma 
which  have  not  been  presented  in  time.  Be  Hai^ 
mony  Ins.  Co.  9  Abb.  Pr.  K.  8. 847. 
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United  StaUs  F,  A  M.  Ins.  Co,  t.  Tardy,  2 
Ins.  L.  J.  672;  Guy  v.  Globe  Ins.  Co.  (Va.)  9 
Ids.  L.  J.  466;  Atty.Oen.  ▼.  North  American 
L  Ins.  Co.  82  N.  Y.  173. 

The  duty  of  tbe  trustee  was  clearly  to  use  the 
fund  to  pay  all  claims  covered  by  this  indem- 
silj,  so  far  as  this,  was  necessary  to  satisfy  the 
<x)Dtracts  of  iusuraoce  made  by  the  iDSolvent 
corporation  with  its  policy  holders.  In  so  far 
as  these  contracts  related  to  a  time  after  the 
iosoiveocy.  they  were  abrogated  by  the  law, 
and  his  obligation  would  be  fulfilled  when  he 
repaid  tbe  policy  holders  the  amounts  of  the 
uoearned  premiums;  but  for  the  consequences 
•of  accidents  which  had  occurred  prior  to  the 


insolvency,  such  repayment  would  in  no  man- 
ner comply  with  the  terms  of  the  contract  of 
insurance. 

Com.  V.  Union  Mut.  F,  Ins,  Co.  112  Mass. 
116;  Com.  v.  Mechanics  Mut,  F.  Ins,  Co,  112 
Mass.  192. 

No  reason  seems  to  exist  why  the  general 
principle  of  equity,  well  recognized  in  cases  of 
fire,  marine,  and  life  insurance,  that  the  inter- 
est of  the  policy  holder  is,  so  far  as  possible, 
the  equivalent  of  the  consideration  for  which 
he  paid  his  premium,  should  not  apply  in  such 
8  case. 

Peoj)le  ▼.  Security  L,  Ins.  <£  A.  Co.  78  N.  Y. 
114,  34  Am.  Rep.  522;  Eoldieh's  Case,  L.  R.  14 


A  person  who  has  begun  a  suit  against  the  oom- 
pfiny  may  be  permitted  to  come  Id  and  share  rata- 
bly with  other  creditors,  but  be  cannot  claim  to 
4hare  In  a  dividend  which  has  been  paid  out  with- 
out DOtioe  of  his  claim,  nothing  having  been  re- 
served for  payment  on  his  demand.  Smith  v.  Man- 
batian  Ins.  Co.  4  Hun,  127. 

It  ia  tbe  duty  of  tbe  receiver,  so  far  as  possible,  to 
tee  that  each  claimant  has  an  equal  opportunity  to 
^'Dforce  his  claim.  So,  if  through  a  circular  sent 
out  by  him  claimants  have  omitted  to  properly 
present  their  claims,  further  time'  may  be  given 
them  to  do  so.  People,  Atty.  Gen.*  v.  Security  L. 
la8.&A.C0.79N.Y.267. 

III.  PriorUUM. 
a.  In  QenerdL , 

The  court  will  endeavor  to  secure  to  the  creditors 
an  equal  distribution  of  assets.  Rawnsley  v.  Tren- 
ton Mut.  iu  Tns.  Co.  9  N.  J.  Eq.  06. 

The  moment  the  funds  get  into  the  hands  of  the 
oiScial  liquidator  they  are  to  share  pro  ratfu  R^ 
Albert  Life  Assur.  Co.  L.  R.  0  Kq.  706, 89  L.  J.  Cb.  N. 
&  539. 8  L.  T.  N.  S.  (»7, 18  Week.  Rep.  688. 

The  claims  cannot  be  paid  in  the  order  of  their 
date,  but  all  must  share  pro  rata.  Richards  v.  New 
HampBhire  Tns.  Co.  43  N.  H.  26*i. 

Creditors  are  to  be  paid  ratably  without  refer- 
eooe  to  the  times  when  theirseveral  debts  accrued. 
Lowene  v.  American  F.  Ins.  Co.  6  Paige,  482. 

Under  the  New  York  statutes  the  receiver  must 
apply  the  assets  after  the  payment  of  debts  entitled 
to  a  preference  under  the  laws  of  the  United  States 
and  Judgments  which  have  t>ecome  liens,  equally 
among  all  other  creditors  as  their  demand  existed 
at  tbe  time  of  his  appointment.  People  v.  CTnlver- 
sal  L.  Ins.  Go.  42  Hun,  618. 

There  is  no  priority  on  the  part  of  either  policy 
iiolders  or  general  creditors.  And  it  is  immaterial 
that  tbe  policy  contains  tbe  provision  that  the 
assets  remaining  at  tbe  time  of  the  claim  undls- 
pc«ed  of  in  puisuanoe  of  the  deed  of  aettlement 
fiball  be  liable.  Re  State  Fire  Ins.  Co.  1  Hem.  ft  M. 
457,38L.J.  Ch.N.  &  128.1  DeO.  J.  &  8.684.  The 
-case  of  Re  Atheoesum  Life  Assur.  Soc.  1  Johns.  Y. 
C  (Bng.)  633.  which  held  that  tbe  claims  ought  to  be 
marshaled  io  order  of  time,  was  overruled;  and  the 
-coart  on  appeal  in  affirming  that  decision  says  it 
vat  not  within  the  power  of  the  directors  to  ap- 
propriate the  stock  and  funds  of  tbe  company  to 
tbe  payment  of  the  policies  ao  as  to  create  a  charge 
patamount  to  all  other  claims  ot  the  company.  He 
^tate  Fire  Ins.  Co.  1  DeG.  J.  ft  S.  631, 1  Hem.  ft  IL 
4S7.38L.J.Ch.  N.8.128. 

One  branch  of  Re  Athenseum  Life  Assur.  Soc.  1 
•Johns.  Y.  C  (Eng.)  633,  was  appealed,  but  the  ques- 
tion of  priority  was  not  considered  on  appeal.  Re 
Athenseum  Ufe  Assur.  Soc  8  DeG.  ft  J.  (seo. 

Previoosly  accrued  profits  of  an  insurance  com- 
fiBDy  which  becomes  insolvent  do  not  belong  to 

»  L.  R.  A. 


pollcj  holders,  but  must  go  into  the  fund  for  pay- 
ment of  leases.  Com.  v.  liassachusetts  Mut.  F.  In& 
Co.  112  Mass.  116. 

Claimants  of  unearned  premiums,  and  of  the  sur- 
rendered value  ot  policies,  stand  on  an  equal  foot- 
ing with  general  creditors  whose  claims  have  been 
duly  allowed.  Carr  v.  Union  Mut.  F.  Ins.  Co.  88 
Mo.  App.  29L 

A  creditor  does  not  by  the  presentment  of  his 
claim  obtain  a  vested  right  tn  a  certain  dividend  to 
the  exclusion  of  others.  Grinnell  v.  Merchants* 
Ins.Co.16N.  J.  Eq.  283. 

Death  claims  maturing  before  the  dissolution  of 
the  company  fure  not  entitled  to  a  preference  over 
the  claims  of  holders  of  unmatured  policies:  all  are 
entitled  to  share  alike  in'theaasets  in  proportion  to 
the  amount  of  their  claims.  People  v.  Security  L. 
Ins.  ft  A.  Co.  78  N.  Y.  114, 84  Am.  Rep.  622. 

But  it  was  held  in  an  early  case  that  unearned 
premiums  must  be  returned  upon  accepting  a  sur- 
render of  the  policy  before  making  a  dividend 
among  creditors  generally.  LeRoy  v.  Globe  Ins. 
Co.  2  Edw.  Ch.  667. 

The  bolder  of  a  policy  which  was  canceled  before 
the  insolvency  of  the  company,  who  is  entitled  to  a 
return  of  the  unearned  premium,  is  entitled  to 
share  in  the  assets.  Com.  v.  Massachusetts  Mut.  F. 
Ins.  Co.  112  Mass.  116. 

The  holders  of  unmatured  life  policies  are  not 
entitled  to  have  a  prorata  portion  of  tbe  premiums 
paid  by  them  refunded  before  payment  of  other 
creditors.  The  provision  of  the  New  York  statute 
for  a  refunding  of  premiums  does  not  apply  to  life 
policies.  People  v.  Security  L.  Ins.  ft  A,  Go.  78  N.  Y. 
114, 34  Am.  Rep.  622. 

A  person  who.  prior  to  the  insolvency  of  tbe 
company,  advances  money  to  enable  it  to  pay  a 
loss,  is  not  entitled  to  a  priority  in  payment  out  of 
tbe  fund  which  the  company  bad  at  the  time  of 
insolvency.  DePeyster  v.  American  F.  Ins.  Co.  0 
Paige,  486. 

Policy  holders  who  fail  to  pay  assessments  after 
the  stopping  of  the  company  do  not  forfeit  their 
rights  to  a  share  In  the  funds.  Re  Home  Mut.  Aid 
Asso.  8  Ohio  N.  P.  145. 

Policy  holders  having  claims  for  unearned  prem 
iums  are  entitled  to  participate  In  tbe  funds  in  the 
bands  of  tbe  Insurance  commissioner.    Smith  v. 
National  Credit  Ins.  Co.  65  Minn.  288, 88  L.  R.  A. 
611. 

In  Evans  v.  Coventry,  8  DeG.  M.  ft  G.  835. 8  Jur. 
N.  S.  1225,  26  L.  J.  Cb.  N.  S.  400.  the  vice  chancellor 
decreed  that  the  funds  of  the  company  should  be 
liable  to  answer  to  tbe  claims  of  the  plaintiffs  and 
all  other  persons  insured  in  the  company.  But  the 
appellate  court  modified  tbe  decree  so  that  the 
funds  were  made  liable  to  answer  tbe  claims  of 
tbe  plaintiffs  and  all  other  parties  insured  in  or  de- 
positors with  the  company.  Evans  v.  Coventry,  26 
L.  J.  Cb.  N.  S.  400,  8  De  G.  M.  ft  G.  885, »  Jur.  N.  S. 
1225. 

Dividends  paid  while  the  sooiety  is  insolvent 
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MaBTLAIID  CoUBT  or  APFKALt. 


Hail» 


Eq.  72;  Carr  ▼.  HamUton.  12»  U.  8.  252.  83 
L.  cd,  669;  Unirersal  L,  Ins.  Co.  t.  Binford, 
76  Va.  110;  Smith  v.  C/^arUr  Oak  L.  Ins,  Co. 
(Mo.)  5  Biselow,  Life  &  Acci.  Ids.  Rep.  214; 
People  V.  Knickerbocker  L.  Ins,  Co.  84  Hud, 
476;  Atty.  Oen.  v.  Continental  L,  Ins.  Co,  88 
N.  Y.77. 
Mr,  William  A.  Fisher,  for  appellees: 
To  give  a  valid  claim  uoder  a  policy  of  tbe 
character  of  those  Id  this  case,  it  would  be 
secessarj  that  the  judf^ment  should  be  paid  or 
settled  by  the  assured,  aod  thcD  the  assured 
would  have  a  claim  upon  the  iosuraoce  cooa- 
panv  ooly  for  the  amouot  of  money  actually 
paid  on  the  Judgment.  If  the  judgment  was 
settled  for  less  than  the  face  amount  of  it,  the 


insurance  company  would  be  entitled  to  the- 
benefit  of  such  a  settlement.  If  tbe  judgment 
never  was  paid,  the  insurance  company  would 
be  liable  for  nothing. 

1  May,  Ins.  g§  1,  2;  FrankUn  F.  Ins.  Co,  ▼. 
HamiU,  6  Qill,  95. 

It  is  a  right  of  a  policy  holder  of  an  Insur- 
ance company,  during  the  period  for  which  he 
is  insured,  that  the  company  shall  continue 
solveot  aod  able  to  pay  losses  on  the  poticv. 

Mason  V.  Cronk,  125  N.  Y.  503,  People  v. 
Empire  Mut.  L.  Ins.  Co.  92  N.  Y   108. 

When  an  insurance  company  becomes  in^U 
vent  and  unable  to  meet  its  obligations  on  iia 
policies,  its  cootracts  represented  thereby  are 
broken,  and  the  policy  holders  thereupon  tie- 


may  be  reoovered  back.  Osirood  v.  Laytin«  8 
Keye8,62L 

Tbe  court  will  not  undertake  to  determine 
claims  of  civditors  of  creditors  of  the  company. 
Com.  V.  Hide  ft  Leather  Ins.  Co.  119  Mara.  UK. 

The  fund  In  the  iDSuranoe  department  for  the 
security  of  policy  holders  will  be  applied  first  to 
the  holders  or  anffirnees  of  death  claims  and  then 
pro  raJta  to  such  claims  as  those  of  subscribers  for 
stock  who  never  received  it  but  left  their  money 
in  the  possession  of  the  company  for  several  years, 
claims  of  persons  who  bave  loaned  money  to  the 
company  to  pay  claims,  Judirments,  and  general 
creditors,  and  tbe  claims  of  a  landlord  for  rent. 
Kitchen  v.  Conklin,  SI  How.  Pr.  308. 

1>.  AvMno  poUey  holders. 

The  courts  do  not  fully  a^rree  as  to  how  far  claims 
which  have  matured  before  the  insolvency  of  the 
company  are  entitled  to  be  treated  as  preferred 
claims  ih  the  distribution  of  assets.  But  it  seems 
that  the  tendency  of  a  majority  of  the  courts  is  to 
treat  the  claim  as  one  for  the  face  of  the  policy 
and  let  it  share  pro  rota  with  tbe  others  although 
there  are  cases  giving  it  preference  in  payment. 

All  the  outstanding  policies  at  tbe  date  of  seques- 
tration of  the  assets  of  the  company  must  be  made 
to  stand  upon  the  same  footing,  and  the  holders  are 
entitled  only  to  tbe  surrender  value  of  tbe  same. 
Taylor  v.  North  Star  Hut  Ins.  Co.  46  Minn.  196. 

A  death  loss  recognized  by  tbe  company  prior  to 
Its  insolvency  has  no  priority  in  the  distribution  of 
the  fund.  Guy  v.  Globe  Ins.  Co.  (Ya.)  9  Ins.  L.  J. 
466. 

Where  the  policy  provided  that  after  satisfying 
ail  assurances  granted  by  the  company  previously 
payable  and  all  prior  charges  on  its  funds  and 
property,  the  funds  and  property  would  be  liable 
for  its  payment,  the  court  held  that  the  sum  wblch 
had  become  payable  on  the  policy  before  the  com- 
mencement of  the  winding-up  proceedings  had  no 
priority  over  the  claims  of  policy  holders  whose 
policies  bad  not  become  due.  Re  International 
Life  Afsur.  8oc.  L.  B.  6  Ch.  424,  28  L.  T.  N.  &  88, 18 
Week.  Hep.  794. 

Tf  tbe  policy  is  not  a  mutual  one  the  right  of 
the  holder  to  a  repayment  of  the  unearned  prem- 
ium is  not  inferior  to  the  claims  of  other  policy 
holders  who  have  suffered  losses.  He  Minneapolis 
Mut.  F.  Ins.  Co.  49  Minn.  2U6. 

In  the  absence  of  any  statute  to  the  contrary 
claims  against  a  dissolved  stock  life-insurance 
company.founded  upon  death  losses  which  accrued 
prior  to  the  date  of  dissolution,  are  not  entitled 
to  priority  of  payment  over  claims  founded  upon 
polices  wblch  were  running  at  that  date.  Kelfe 
V.  Columbia  L.  Ins.  Co.  76  Mo.  604. 

If  the  araets  of  an  insurance  company  have  passed 
Into  the  hands  of  a  receiver  tbe  holder  of  a  policy 
which  matured  before  bis  appoint meot  cannot  de- 
mand payment  of  the  claim  before  all  tbe  claims 
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are  adjusted  and  ready  for  payment.  People,  Atty. 
Gen.,  V.  Security  L.  Ins.  Co.  71  N.  Y.  228L 

Death  claims  which  have  accrued  but  not  beoome- 
payable  prior  to  the  commencement  of  pru> 
oeedinga  for  dissolution  of  the  company  are  not 
entitled  to  a  priority.  Re  Equitable  Beeerve  Fund 
Life  Asso.  181  N.  T.  854. 

Tbe  holder  of  a  death  claim  which  has  matured 
before  the  Insolvency  of  tbe  company  haa  no  lien 
on  the  assets  of  the  company  prior  to  Its  dissolu- 
tion, and  is  not  entitled  to  payment  in  full.  but. 
only  to  a  dividend  from  tbe  assets  in  the  hands  of 
the  receiver.  Com.,  Kirpatrlck,  v.  American  L. 
Ins.  Go.  170  Pa.  17a 

Unmatured  endowment  policies  have  no  advan- 
tage or  priority  over  ordinary  unmatured  claims 
in  the  distribution  of  assets.  People  v.  Security  L. 
Ins.  ft  A.  Co.  7  Abb.  N.  C.  196. 

Most  of  the  cases  which  have  given  the  matured 
claims  a  preference  bave  dealt  with  peculiar  facts 
which  seemed  to  make  it  equitable  to  do  so. 

Where  the  reserve  fund  is  dedicated  to  the  pay- 
ment of  reserve  certihcates  to  the  maximum  limit 
in  case  of  tbe  death  of  memt)ers,  the  holders  of 
death  claims  under  such  certificate  of  members 
who  died  t)ef  ore  the  commencement  of  the  action 
of  dissolution  are  entitled  to  have  their  claims  paid 
in  full  before  any  portion  of  tbe  fund  is  di8tril>- 
uted  among  holders  of  unmatured  certificates. 
People,  Atty.  Gen.,  v.  Life  and  Reserve  Asso.  15(^ 
N.  Y.94. 

In  a  mutual  company  the  holders  of  policies  ma- 
tured at  the  time  of  Insolvency  are  preferred 
creditors,  and  tbey  are  not  liable  to  contribute  to 
losses.    Mayer  v.  Atty.  Gen.  8S  N.  J.  Eq.  81&. 

The  holder  of  a  matured  certificate  for  the  pay-^ 
ment  of  a  sum  of  money  by  a  mutual  benefit  aa- 
soclation  Is  a  creditor  of  tbe  association,  and  a» 
such  is  entitled  to  priority  in  payment  over  unma- 
tured certificates,  and  has  a  right  to  attach  the- 
f  und  of  tbe  association  when  insolvent.  Failey  v. 
Pee,  88Md.  83,  82  L.  R.  A.811. 

But  it  has  l>een  held  that  there  Is  no  priority  of 
claim  for  a  death  loss  which  occurs  but  is  not  ad- 
Justed  before  tbe  appointment  of  a  rocetver.  over 
that  of  policy  holders,to  a  return  of  unearned  prcm> 
ium,  although  the  policy  holders  are  entitled  t<» 
share  in  the  profits,  such  right  not  naaklntr  them 
partners  in  tbe  concern.  Re  Security  L.  Ins.  k  A. 
Co.  11  Hun.  96. 

So,  In  case  of  a  mutual  aid  association  the  holders 
of  matured  cetidcaies  and  death  claims  are  not 
creditors  of  the  association  In  such  sense  as  to  en- 
title them  to  a  preference  over  other  certficute- 
holders.  Re  Home  Mut.  Aid  Asso.  8  Ohio N.  P.  l45. 
The.courtputs  its  rullofis  upon  the  ground  that  tbe- 
form  of  contract  was  illegal.  But  it  says  that, 
even  assuming  that  tbe  contract  was  valid,  yet  un- 
der the  statutes  of  the  state  the  cUiimants  werw- 
not  entitled  to  a  preference.  But  it  further  sa^ a- 
it  would  certainly  be  inequitable  in  a  frateriMft 


1896. 


BosTOH  &  A.  R  Co.  T.  Mkroantilb  Tbubt  &  Deposit  Co. 


t(» 


come  daimanta  for  damaf:c8,  and  the  dam- 
a^  are  the  values  of  tbeir  policies  de- 
uroTed. 

People  V.  Security  L,  Ins,  <t  A,  Co.  78  N  Y. 
125,  34  Am.  Rep.  52*^;  Smith  v.  Chattel-  Oak 
L.  Ins.  Co.  (Mo.)  6  Bigelow.  Life  &  Acci.  Ins. 
Rep.  214;  Smith  v.  St.  Louis  MuU  L.  Ins.  Co. 
2  TeoD.  Cb.  740. 

The  values  of  tbe  policies  are  not  tbeir  values 
at  some  future  date;  but  oo  tbe  date  when  tbe 
corporation  parted  witb  control  of  its  assets. 

Miller*s  Appeal,  85  Pa.  4H1;  Smith  v.  Charter 
OnkL  /?.».  (V?.(Mo.)5Bigelow.Life&  Acri.  Ins. 
Rep.  214;  Carr  v.  Hamilton,  129  U.  S.  25(5.  82 
L.  cd.  670;  Atty.  Oeti,  v.  yorih  America  L. 


Ins.  Oo.  82  N.  Y.  186:  Bardon  v.  MassncfiUbetu 
Safe-y  Fund  Amo.  147  Mass  368.  1  L.  K.  A. 
140;  SmU^i  v.  St.  Uais  Mat.  L.  Ins.  Co.  ^ 
Tenn.  Cli.  741;  Unirersal  L.  Ins.  Co.  v.  Bin- 
ford,  70  Vm.  110.  Ptople  V.  Secnity  L.  Inn.  ih 
A.  Co.  78  N.  Y.  127.  84  Am.  Rep.  :>22;  Taylor 
V.  NorVi  Star  Mat.  Ins.  Co.  46  Minn.  108;  lie 
Minneapclis  Mvt.  F.  Ins.  Co.  49  Minn.  206; 
Fogg  V.  Supreme  Lodge  U.  O.  of  Q,  L.  l.'iO- 
Mass.  12. 

All  its  contracts  were  broken,  and  tbe  com- 
pany was  virtually  dissolved,  wben  tbe  receive 
ers  were  appointed. 

Taylor  v  North  Star  Mut,  Ins.  Co.  46  Minn. 
198. 


tenellt  society  where  mutuality  is  tbe  basts  of  the 
COD  trace  that  tbe  member  whose  certiflcate  ma- 
tured tbe  day  l>eforc  disRolutlon  should  receive  tbe 
maximum  amount  named  therein,  and  the  mem- 
1<er  whose  certificate  would  have  matured  the  next 
day  should  receive  comparmively  nothing  in  tbe 
distribution  of  tbe  fund  of  the  asdociaiioo. 

n.owinir  to  the  imprttoticable  plan  upon  which 
•D  association  is  founded,  it  has  never  been  solv- 
ent, the  holderaof  certificates  which  have  matured 
ai  tbe  time  It  makes  an  assignment  are  not  entitled 
to  a  preference  over  the  holders  of  unmatured 
cenificates.    Be  Order  of  Tontl.  178  Pa.  464  and  487. 

Where  tbe  scheme  of  a  benefit  association  re- 
quired payment  of  a  certain  amount  to  sharehold- 
ers at  the  end  of  each  three  and  a  half  year  period, 
•Dd  before  tbe  first  payment  was  made  tbe  com- 
pany became  Insoiveot,  the  court  held  that  per- 
BuDS  whoee  certificates  were  more  than  three  and  a 
balf  years  old  were  not  entitled  to  preference  over 
iboae  whose  certificates  were  under  that  age.  but 
tfiatall  should  share  pro  ralUu  tbe  scheme  being  so 
impracticable  that  no  payment  could  have  been 
prorided  for  from  the  earnings.  Fraternal  Guar- 
diaos'  Assljrned  Estate,  159  Pa.  504. 

1q  Btamm  v.  Northwestern  Mut.  Ben.  Asso.  65 
Mich.  317,  where  tbe  company  ceased  to  do  business 
with  a  surplus  on  band.  It  was  beld  that  all  death 
losses  which  bad  accrued  at  the  time  of  cessation 
of  husineas  were  to  be  paid  in  full,  and  the  re- 
mainder of  tbe  assets  distributed  pro  rata  among 
tbe  memliers  then  In  good  standing. 

Claima  of  members  for  benefits  in  case  of  slcli. 
oeas  or  accident  prior  to  tbe  dissolution  of  tbe  as- 
lociation.  as  well  as  death  claima.  are  preferred 
and  entitled  to  payment  as  such  in  the  distribution 
or  the  assets.  Baltimore  ft  O.  K.  Co.  v.  Baltimore  ft 
0.  Employees*  Relief  Asso.  77  Md.  566. 

Claims  which  have  matured  at  the  time  of  the 
decree  of  Insolvency  are  entitled  to  payment  as 
debts  In  the  order  in  which  they  severally  accrued, 
but  claims  matured  after  such  decree  are  not  so 
entitled.  Vanatta  v.  New  Jersey  Mut.  L.  Ins.  Co. 
SlN.J.Eq.  1& 

c.  Set-of. 

The  claim  of  right  to  priority  In  payment  has 
generally  arisen  under  a  claim  of  right  to  set-off. 
Tbe  fact  that  the  se^off  would  give  a  priority  has 
not  always  been  considered  in  suob  cases,  and 
general  rules  applicable  to  set-off  have  been  ap- 
plied which  In  some  cases  would  allow  the  right 
where  It  would  be  refused  if  the  further  question 
or  preference  had  l)een  in  tbe  mind  of  the  court. 

The  general  rule  Is  that  claims  for  losses  may  l>e 
set  off  affaiost  debts  for  borrowed  money. 

The  debt  for  money  borrowed  to  erect  a  building 
which  ia  Insured  in  the  company  which  loaned  the 
money,  and  Is  destroyed  by  fire,  may  l>e  canceled 
by  the  amount  due  on  the  policy  of  Inaurance.  Be 
Globe  Ins.  Co.  2  Ed  w.  Ch.  625. 

The  holder  of  a  policy  In  an  Insurance  company 
vbo  has  borrowed  money  from  tbe  company  on 
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bond  and  mortgage  is  entitled  to  set  off  a  claim  for 
loss  under  the  policy  upon  the  amount  due  on  tho 
bond  and  mortgage.  Holbrook  v.  American  If. 
Ins.  Co.  6  Paige.  220. 

If  a  loss  has  accrued  before  tbe  company  i» 
placed  in  tbe  hands  of  tbe  receiver  the  claim  may 
be  set  off  against  a  debt  due  from  the  assured  ro 
the  company.  Com.  v.  Shoe  ft  Leather  Dealers*  F» 
ft  M.  Ins.  Co.  lU  Mass.  181. 

A  holder  of  a  policy  in  a  life  Insurance  oompanr 
who  is  Indebted  to  tbe  company  by  note  and  mort- 
gage may  set  off  against  the  amount  so  due  bia 
claim  to  recover  the  amount  which  he  has  paid  a» 
premiums  on  his  policy,  or  aa  much  thereof  as  he- 
is  entitled  to  receive  under  the  conditions  Incorpo- 
rated in  his  policy.  Life  Asso.  of  America  v.  Levy, 
83  La.  Ann.  1303. 

A  claim  for  loss  under  an  Insurance  policy  may 
be  set  off  by  the  insured  against  bis  Indebtedues* 
to  the  company  for  borrowed  money.  Drake  v. 
RoUo,  8  Biss.  278. 

Tbe  amount  due  on  an  endowment  policy  payable 
In  any  event  at  a  fixed  time,  and  sooner  if  the  party 
dies  before  that  time,  should,  in  settling  the  com- 
pany's affairs,  he  set  off  against  the  amount  due  oir 
a  mortgage  debt  from  the  holder  on  the  policy  to^ 
the  company.  And  If  tbe  period  of  payment  ha» 
not  arrived  the  amount  to  be  paid  la  the  contingent 
interesc  to  be  determined  by  the  tables  ordinarily 
used  for  that  purpose.  Carr  v.  Hamilton,  128  U.. 
8.  251,  82  L.  ed.  660. 

But  the  assignee  of  a  claim  against  an  insolvent 
insurance  company  for  loss  under  its  policies  as- 
signed  after  notice  of  the  insolvency  cannot  set  it. 
off  against  bis  previous  indebtedness  to  the  com- 
pany for  borrowed  money.  Hitchcock  v.  Rollo,  9- 
Bias.  276. 

Under  the  English  statutes  the  holder  of  an  en- 
dowment policy  which  nuttures  after  the  petition 
for  winding  up  but  before  the  winding-up  order, 
who  has  tx>rrowed  money  from  the  society,  may 
aet  off  his  debt  against  his  claim  upon  the  policy. 
Sovereign  Life  Assur.  Co.  v.  Dodd  [1692]  1 Q.  &  405. 
And  this  case  was  affirmed  in  Sovereign  Life  Assur. 
Co.  V.  Dodd  [1882]  2  Q.  B.  573. 

A  loan  made  by  the  company  upon  the  policy 
may  be  aatiafied  out  of  the  dividends  due  the- 
policy.    Guy  v.  Globe  Ins.  Co.  (Ya.)  9  Ins.  L.  J.  466. 

Under  tbe  English  statutes  allowing  set-off  in 
case  of  mutual  dealings,  the  insolvency  trustee  of 
a  holder  of  policies  In  a  life  insurance  company 
who  has  borrowed  money  from  the  company  on  the- 
faith  of  the  policiea,  cannot  claim  the  right  to  set 
off  the  present  value  of  the  policies  at  the  time  t he- 
company  l)ecomes  insolrent  against  Its  claim  upon 
him  for  the  amount  of  tbe  twrrowed  money.  Ejc 
parte  Price,  L.  R.  10  Ch.  648. 

On  the  other  hand,  when  the  debt  constitutes  ik 
part  of  the  guaranty  fund  of  the  Insurer  it  is  not 
available  for  set-off. 

One  who  gives  a  note  to  an  Insurance  company 
as  part  of  its  guaranty  fund  under  tbe  agreement 
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If  there  has  been  do  loss  on  the  policy,  the 
value  of  it  is  the  uDearned  premium  only,  if 
the  policy  had  not  expired. 

Dean'B  Appeal.  98  Pa.  101;  Taylor  v.  North 
Star  Mnt.  Ins.  Co.  46  Minn.  198:  Re  Minne- 
apolis Mut.  F,  Ins.  Co.  49  Minn.  296;  Lotell  v. 
St.  Louis  Mut.  L,  Ins.  Co.  Ill  U.  S.  264,  28  L. 
«d.  423. 

If  any  loss  to  the  policy  holder  ever  resulted 
from  an  accident  occurring  subsequent  to 
November  23.  1893,  obviously  it  would  be 
A  loss  occurring  subsequent  to  the  stoppage 
•of  the  company  s  business  and  appointment  of 
receivers,  and  the  assets  would  not  be  liable  in 
any  respect  therefor. 


Dean's  Appeal  98  Pa.  101;  Taylor  v.  North 
Star  Mut.  Ins.  Co.  46  Minn.  198;  Com,  v.  Mas- 
sachusetts Mut,  F.  Ins,  Co.  119  Mass.  50;  H6 
Educational  Endowment  Asao.  56  Minn.  176. 

All  policies  were  virtually  canceled  on 
November  23.  1893. 

Re  Minneapolis  Mut  F.  Ins.  Co.  49  Minn. 
296;  Taylor  v.  North  Star  Mut.  Ins.  Co.  46 
Minn.  200. 

The  fact  tliat  prior  to  November  23,  1893, 
there  existed  a  liability  uopsid  which  was 
paid  after  said  date,  does  not  give  the  claimant 
a  nght  to  prove  as  for  a  loss  which  occurred 
before  November  23,  1898. 

Be  Educational  Endowment  Asso.  56  Minn. 


that  be  shall  have  a  certain  commission  on  the 
■amount  of  bis  note  cannot  set  off  bis  claim  for 
commission  against  an  assessment  on  the  note,  but 
becomes  a  general  creditor  for  that  amount  vrltb  a 
•claim  onij  against  the  general  assets  of  the  com- 
pany.   Hope  Mut.  L.  Tns.  Co.  v.  Weed,  28  Conn.  51. 

Holders  of  claims  for  losses  in  a  mutual  com* 
pany,  which  occurred  after  the  appointment  of  the 
Teoelver,  cannot  set  off  their  claims  In  actions  cu 
their  premium  notes.  Standard  Mut.  Livestock 
Ins.  Co.  V.  Crawford,  2  Pa.  Dist.  R.  601. 

A  member  of  an  insolvent  mutual  company  is 
not  entitled  to  set  off  against  an  assessment  upon 
him  a  loss  incurred  while  the  coropany  was  appar- 
•ently  solvent.  Dettra  v.  Spiel t)erfrer.  5  Pa.  Dist.  R. 
282:  Re  Oain*s  Estate,  6  Pa.  Dist.  K.  850. 

A  member  of  a  mutual  company  cannot  set  off 
against  an  assessment  a  debt  due  to  him  by  the 
-company.    Care  v.  Brown,  81  W.  N.  C  501. 

One  who  owes  money  on  notes  given  for  stock  in 
the  company  cannot  set  off  against  them  a  claim 
for  losses  purchased  from  a  third  person  to  a 
grreater  extent  than  the  pro  rcUa  dividend  to  which 
the  claims  are  entitled  from  the  assets  of  the  com- 
IMiny.    Long  v.  Penn  Ins.  Co.  6  Pa.  421. 

There  can  be  no  set-off  against  a  stock  note  of  a 
-claim  for  money  paid  by  the  stockholder  to  the 
•company  for  the  purpose  of  repairing  its  capital 
stock  under  an  agreement  that  as  between  the 
-company  and  its  creditors  the  payment  is  a  dona- 
tion, but  as  between  the  stockholders  a  debt,  and 
upon  the  further  agreement  that  such  payment  is 
to  be  regarded  as  a  satisfaction  i/ro  tanto  of  the  in- 
-dividual  liability  of  the  stockholder  to  creditors. 
Union  C.  L.  Ins.  Co.  v  Jones,  86  Ohio  St.  851. 

The  holders  of  policies  to  an  insolvent  mutual  in- 
surance company  cannot,  when  sued  on  their  pre- 
mium notes,  claim  that  the  values  of  their  policies 
should  be  set  off  against  their  liabilities.  Conig- 
land  V.  North  Carolina  Mut  L.  Ins.  Co.  Phill.  Eq. 
^41.  08  Am.  Dea  89;  North  Carolina  Mut.  L.  Ins.  Co. 
▼.  Powpll,  71  N.  C.  889. 

A  stockholder  cannot  set  off  against  a  claim  for 
return  of  a  dividend  paid  him  after  the  insolvency 
of  the  corporation,  claims  for  return  of  premiums 
and,  damages  for  a  loss  on  the  policy.  Osgood  v. 
Ogden,  4  Keyes,  70. 

A  policy  holder  cannot  set  off  against  bis  assess- 
ment the  amount  which  he  has  paid  as  premiums 
•on  policies  not  yet  due.  Yauatta  ▼.  New  Jersey 
Mut.  L.  Ins.  Co.  81  N.  J.  Eq.  15. 

When  the  losses  suffered  by  a  mutual  Insurance 
•company  have  rendered  It  insolvent  the  holder  of 
an  unexpired  policy  has  no  right  of  set-off  or  of  re- 
•coupment  or  claim  for  return  of  premium  or  for 
damages  on  account  of  the  unexpired  term  of  his 
policy.  Com.  y.  Massachusetts  Mut.  F.  Ins.  Co.  112 
Mass.  116. 

A  stockholder  cannot  set  off  against  the  amount 
tin  paid  on  his  stock  a  debt  due  him  by  the  com- 
pany.  Sawyer  v.  Hoag,  84  O.  8.  17  Wall.  610,  21  L. 
«d.  731,  Affirming  Bawyer  v.  Hoag,  8  Biss.  288. 

^  L.  U.  A. 


In  case  of  a  mutual  Insurance  company  the 
holder  of  a  policy  cannot  set  off  a  loss  upon  it 
against  the  amount  of  his  premium  note  unless  the 
assets  of  the  company  are  enough  to  pay  all  losses 
in  toll.  Hillier  v.  Allegheny  County  MuL  Ins.  Go. 
3  Pa.  470.  The  court  says  such  course  would  work 
most  unjustly  by  enabling  a  member  who  stood  in 
the  double  relation  of  debtor  and  creditor  to  get 
more  than  his  share  of  the  insolvej/  fund.  Where 
the  company  is  bankrupt  each  meiotwr  is  entitled 
to  payment,  not  of  his  whole  loss,  but  of  a  part  of 
it  in  the  proportion  which  the  amount  of  all  ioases 
bears  to  the  amount  of  the  Joint  effects. 

A  member  of  a  mutual  manne  insurance  com- 
pany cannot  upon  Its  insolvency  set  off  acrainst  his 
indebtedness  for  premiums  due  upon  policies  a 
loss  sustained  by  him  adjusted  and  payable  by  the 
company.  The  premiums  constitute  a  fund  which 
as  insurer  he  is  bound  to  make  good  for  the  benefit 
of  ail  creditors,  and  as  assured  he  is  bound  to  take 
a  pro  rata  dividend  from  the  fund.  Lawrence  v. 
Nelson,  21  N.  Y.  158. 

But  notes  given  for  premiums  In  an  ordinary 
company  are  not  part  of  the  guaranty  fund  of  the 
company  so  as  to  preclude  the  right  of  set-off. 

Insurance  brokers  may  set  off  against  their  lia- 
bility for  premiums,  claims  on  poiioies  which  have 
been  taken  out  in  their  own  names  which  occurred 
before  the  underwriter  stopped  payment.  Koeter 
V. Eason,  2  Maule  &  S.  112:  Grove  v.  Dubola,  IT.  B. 
112;  Bize  v.  Dickason,  1  T.  R.  285. 

A  loss  which  has  happened  before  the  insolvency 
may  be  set  off  upon  a  note  given  for  premiums. 
Osgood  V.  DeGroot.  86  N.  T.  848. 

Claims  against  the  company  may  be  set  off  in  a 
suit  on  the  premium  note.  Berry  v.  Brett,  6  Bosw. 
627. 

In  Atty.  Gen.  v.  North  American  L.  Ins.  Co.  80 
N.  T.  94,  it  is  said  that  premium  notes  and  loans 
made  on  policies  are  not  assets  upon  whioh  the  re- 
ceiver is  entitled  to  commissions  because  they  con- 
stitute proper  offsets  against  the  liability  of  the 
company. 

Insurance  brokers  cannot  set  off  their  damaftc« 
for  losses  on  other  policies  which  they  have  had  to 
make  good  to  their  principals  against  a  demand  by 
the  trustee  in  bankruptcy  of  the  insurer  for  ftal- 
vage  money  which  has  come  into  their  hands  upon 
losses  which  were  paid  by  the  Insurer  before  bis 
bankruptcy.  Elgood  v.  Harris  11886]  2  Q.  B.  491. 
This  ruling  is  placed  upon  the  ground  that  there  is  a 
want  of  mutuality  In  the  accounts,  the  fund  In  tiie 
hands  of  the  brokers  not  being  on  account  ot  a 
credit  given  them  by  the  bankrupt. 

A  banker  may  set  off  airalnst  claims  on  policies 
moneys  which  had  been  deposited  by  the  company 
with  him  on  call,  although  he  Is  a  director  in  the 
company.  Scammon  v.  Kimball,  92  U.  8.  882, 28  L, 
ed.483. 

If  an  endowment  policy  Is  payable  to  the  wife  of 
the  assured  in  case  of  death  before  Its  maturity* 
and  to  him  In  case  of  its  maturity,  the  praeent 
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176;  Taylor  t.  A^orth  Star  Mui.  Iru,  Co,  46 
MiDD.  1U8. 

The  decisioDB  all  mean  that  the  date  when 
ibe  company  stops  busiDess  and  its  assets  are 
i«questraied  is  the  date  at  which  policies  are  to 

.Hayer  v.  AUy.  Oen.  83  N.  J.  Eq.  824;  Bofd- 
iefi'8  (hte,  L.  R.  14  £q.  80;  Relfe  v.  Columbia 
L,  Ins.  Co.  76  Mo.  60:$;  McDonneU  ▼.  Alabama 
Gold  L,  Im.  Co,  85  AJa.  408;  DearC»  Appeal, 
«8  Pa.  101:  Craig'B  Case,  L.  R.  9  Eq.  703. 

It  is  of  the  utmost  impoitance  that  the 
earliest  possible  period  for  a  distribution  should 
be  taken. 

Fogg  r.  Supreme  Lodge  U.  0,  of  0.  L.  159 
Hass.  11;  Com,  v.  Massachusetts  Mut,  F,  Ins. 
Co.  119  Mass.  51. 


The  settlement  of  an  insolvent  life  insurnoce 
company's  affairs  cannot  be  postponed  t6  await 
the  determination  of  every  contingency  on 
which  its  policy  engag^ements  are  suspended. 

Carr  t.  UamiUon,  120  U.  S.  256.  32  L.  ed. 
670;  Baltimore  eft  O.  R.  Co.  v.  Baltimore  d'O. 
Employee's  Relief  Asso.  77  Md.  566. 

If  the  street  railway  company  intended  to 
relv  upon  the  contract  it  was  its  duty  to  have 
paid  the  premium,  or  at  least  to  have  done 
what  was  equivalent  to  it— to  have  tendered 
the  premium  and  demanded  the  renewal. 

Dungan  v.  Mutual  Ben,  L.  Ins,  Co,  ^  Md. 
493. 

The  railway  company  having  failed  to  make 
a  tender  of  the  premium,  and  Uie  contract  con- 
templating the  issue  of  a  new  policy,  which 


value  of  it  caoDot  be  set  off  by  htm  agrainst  an 
amount  due  by  blm  individually  to  the  company, 
€iDce  tbe  question  as  to  who  will  be  ultimately  en- 
tided  to  the  fund  cannot  be  determined.  New- 
«omb  V.  Almy,  W  N.  Y.  308. 

A  person  wbo  has  assigned  his  policies  to  a  mort- 
4nigee  cannot  claim  a  riyht  to  sei  them  off  against 
nocey  which  he  has  borrowed  from  the  insuier 
«iDce  ihe  title  to  them  is  no  longer  in  him.  Swords 
V.  Blake,  3  Edw.  Ch.  112. 

Tht  right  of  set-off  must  exist,  if  at  alU  at  the 
-time  the  assignment  for  benefit  of  creditors  is 
made.   Fraozea  v.  Zlmmer,  W  Hun,  103. 

d.  Claims  enXUled  to  preference. 

Certain  cUUins  are  entitled  to  preference. 

Costs. 

The  special  fund  in  the  hands  of  the  insurance 
•department  is  chargeable  with  its  proportionate 
IMrtof  the  expenses  in  closing  up  the  affairs  of  the 
•company.  Atty.  Gen.  v.  North  America  L.  Ins. 
Co.  m  Hun.  2SM. 

But  in  Bosroir  ft  A«  R.  Co.  v.  Mercantils 
Trust  St  D.  Co.  it  is  held  that  when  a  special  fund 
has  been  deposited  with  the  state  treasurer  lor  the 
beaefltof  policy  holders  it  will  not  be  chargeable 
'wiih  the  costs  of  administering  the  general  fund. 

Tbe  expenses  of  the  winding  up,  including  the  re- 
ceiver's commissions,  should  be  paid  prorata  by  the 
two  funds  where  the  plan  of  tbe  organization  pro- 
vides tvofunds,one  for  the  payment  of  death  claims 
and  tbe  oi  her  for  th"*  benefit  of  policy  holders.  Re 
Equitable  Reserve  Fund  Life  Asso.  131  N,  Y.  354. 

Tbe  fees  of  the  referee  appointed  to  take  proof  of 
■claims  are  to  be  paid  out  of  tbe  fund.  Atty.  Gen. 
V.  Continental  L.  Ins.  Co.  08  N.  Y.  45. 

Tbe  special  fund  In  tbe  insurance  department  is 
properly  chargeable  with  its  proportionate  share 
«r  the  expenses  of  tbe  trust.  Atty.  Gen.  v.  -  North 
American  L.  Ins.  Co.  80  N.  Y.  94. 

The  expenses  of  the  suit  brought  for  tbe  ap- 
pointmentof  the  receiver  and  the  incidental  ex- 
penses in  oollecting  the  assets  are  proper  charges 
ogsiQst  the  fund.  Howard  v.  Whitman,  29  Ind. 
-957:  Embree  v.  Shideler,  36  Ind.  423. 

Tbe  coats  of  all  the  parties  to  the  proceedings 
'Will  be  paid  our  of  the  fund.  Re  Professional  Life 
AsBor.  Co.  L.  R.  8  Eq.  668, 36  L.  J.  Ch.  N.  S.  442, 16 
Week.  Rep.  544. 

Tbe  costs  of  actions  necessary  to  establish  tbe 
debis  of  tbe  oonoera  will  be  treated  as  general 
debts  not  subject  to  tbe  provisions  of  tbe  policies. 
He  Athenaeum  Life  Assur.  8oo.  8  De  G.  die  J.  600, 
»  L.  J.  Ch.  N.  8.  S35. 6  Jur.  N.  8.  568. 

A  successful  defendant  in  an  action  by  the  re- 
ceiver to  enhance  tbe  fund  in  bis  hands  Is  entitled 
to  costs  which  he  may  receive  immediately  out  of 
-any  fund  in  tbereceiver-s  bands,  without  waiting 
fortbedistribution  of  tbe  assets.  Columbian  Ins. 
'Co.  F.  Ste  vena,  87  N.  Y.  636. 


The  receiver  mustshow  that  allowances  paid  for 
counsel  fees  are  Justified  by  the  services  rendered. 
Re  Commonwealth  F.  Ins.  Co.  82  Hun,  78. 

The  costs  of  winding  up  must  be  borne  by  tbe 
stockholders.  Re  Albert  Life  Assur.  Co.  L.  R.9 
Eq.  706.  39  L.  J.  Ch.  N.  8.  539,  22  L.  T.  N.  8.  697, 18 
Week.  Rep.  688. 

The  costs  may  be  charged  against  the  personal 
liability  of  stockholders.  Re  State  Fire  Ins.  Co.  84 
L.J.  Ch.4S6. 

Taxes, 

It  has  been  held  that  tbe  assets  in  the  hands  of  a 
receiver  awaiting  distribution  are  not  subject  to 
taxation.    Brooks  v.  Hartford,  61  ConiL  1;S5. 

The  assessment  for  taxes  required  to  be  made 
upon  shares  of  stock  in  the  corporation  is  not  pay- 
able by  the  receiver.  Belfe  v.  Columbia  L.  Ins. 
Co.  11  Mo.  A  pp.  874. 

But  in  Schmidt  v.  Failey  (Ind.)  87  L.  R.  A.  448. 
which  involved  funds  of  a  mutual  benefit  assess- 
ment society,  it  was  held  that  a  claim  of  nonresi- 
dents to  distributive  shares  of  the  property  on  final 
settlement  will  not  prevent  the  taxation  of  funds 
in  the  hands  of  the  receiver  as  property  within  the 
Jurisdiction  of  the  state,  although  the  fund  had 
been  collected  in  other  states  in  which  the  com- 
pany also  did  business,  and  turned  over  by  orders 
of  the  courts  to  tbe  receiver,  with  the  understand- 
ing that  all  holders  of  certificates  in  the  different 
states  should  be  ratably  paid  on  final  settlement. 

So,  taxes  assessed  upon  tbe  company  before  the 
appomtment  of  the  receiver  are  debts  which  be 
must  pay,  and  they  have  a  preference  over  other 
claims.  Re  Commercial  Ins.  Co.  20  R.  I.  pt.  1,  p.  7. 

So,  when  an  insurance  company  is  at  tbe  time  of 
its  dissolution  by  decree  of  court  a  debtor  to  the 
state  for  taxes  on  grosas  premiums,  the  claim  Is  a 
charge  on  tbe  assets  in  the  bsnds  of  the  receiver. 
Com.  V.  American  L,  Ins.  Co.  14  Ps.  Co.  Ct.  216. 

And  in  Oosr^n  &  A.  R.  Co.  v.  M  erg antii<s  Trust 
T.  &  D.Co.  it  is  held  1  hat  if  the  state  Imposes  a  tax  on 
the  shares,  and  requires  the  company  to  pay  them 
should  the  company  become  insolvent,  such  taxes 
if  due  are  debts  for  which  the  assets  are  liable,  and 
will  constitute  a  prior  lien  for  which  all  funds  of 
the  association  are  liable. 

Salaries^  etfi. 

Rent  for  premises  occupied  by  tbe  reoeivei 
should  be  paid.  People  v.  Universal  L.  Ins.  Co.  80 
Hun,  142. 

The  officers  are  not  entitled  to  have  their  salaries 
paid  in  full  in  preference  to  tbe  clslms  of  othei 
creditors.    Re  Croton  Ins.  Co.  8  Barb.  Ch.  642. 

A  general  agent  who  is  employed  for  a  term  ex- 
tending beyond  the  insolvency  of  tbe  company 
cannot  recover  from  the  funds  in  the  hands  of  the 
receiver  the  salary  becoming  due  after  tbe  com- 
pany's Insolvency.  People  v.  QU>be  Mut  L.  Ioa» 
Co.  64  How.  Pr.  240. 
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never  was  asked  for  nor  issued,  it  is  submitted 
tbai  after  August  1,  1893.  the  railway  com- 
pany was  no  longer  insured  by  the  insurance 
company,  and  consequently  all  claims  based 
upon  the  supposed  continuance  of  the  insur- 
ance after  said  date  must  be  disallowed. 

8  Pom.  Eq.  Jur.  ^  1407;  HvNhjU  v.  Von 
Schtening,  49  N.  Y.  826;  Leaird  v.  SmWt,  44  N. 
Y.  618;  Vaa  Campen  v.  Knight,  63  Barb.  205; 
Jrvin  V.  B'eakley,  67  Pa.  24:  Crahtree  v.  Leth 
ings,  53  III.  526;  Morton  v.  Larrib,  7  T.  R.  126; 


Jones  ▼.  United  States,  96  U.  a  27.  24  L.  ed. 
645. 

Section  188,  art.  81,  of  the  Code  provides- 
that  the  president  or  other  proper  officer  of 
corporations  shall  annually,  on  or  before  the 
1st  day  of  March,  make  out  and  deliver  to- 
the  county  commissioners  of  the  county  or 
appeal  tax  court  where  the  corporation  is  situ- 
ate, an  account  of  the  number  of  shares  of 
stock  in  such  corporation  held  by  persons  not 
residents  of  this  sute,  and  that  the  same  sbalk^ 


The  salary  of  the  president  of  the  company  after 
Ite  dissolution  will  l)eno  more  than  his  services  are 
worth  for  the  work  he  does  after  that  time  retrard- 
less  of  the  amount  as  tlxed  by  the  directors.  Com. 
V.  Eagle  F.  lus.  Co.  14  Allen,  84S. 

EtiuitdbU  ffrlorities. 

Where  checks  have  been  drawn  and  filled  up  for 
the  purpose  of  paying  a  dividend,  and  partly  de- 
livered before  the  Are  which  renders  the  company 
Insolvent,  the  dividends  have  been  severed  from 
the  funds  of  the  company  and  must  be  paid  In 
preference  to  other  claims.  LeRoy  v.  Globe  Ins. 
Co.2  Bdw.Ch.657. 

In  case  a  bill  to  wind  up  the  association  Is  nied 
before  the  time  for  paying  the  assessment  has  ex- 
pired payments  which  have  been  made  must  be  re- 
funded after  deducting  the  maker's  proportionate 
share  of  the  losses.  Fogg  v.  Supreme  Lodge,  U.  O. 
of  G.  L.159  Mass.  9. 

One  who  has  applied  for  a  policy  and  paid  the 
premium  to  the  agent  may.  In  case  the  company 
becomes  IopoI vent  before  the  money  Is  paid  over  or 
thenirent  assumes  liabtllty  to  the  company  for  It, 
reclaim  it  from  the  hands  of  the  agent.  Smith  v. 
Binder,  75  111.492. 

The  oflBcers  of  a  branch  of  the  association  who 
have  collected  dues  In  advance  and  paid  them  over 
to  the  association  CHnnot  compel  their  return  to 
them  In  case  of  the  insolvency  of  the  association. 
Garrett  v.  Guarantee  Trust  &  S.  D.  Co.  29  W.  N.  a 
8a. 

Liens, 

The  Men  of  an  attacbmont  will  not  be  defeated 
by  a  decree  dlwolvinir  the  corporation  and  ap- 
pointing a  receiver.  Life  Asso.  of  America  v.  Fas- 
sett.  1U2  111.  215. 

Where  an  attachment  of  local  assets  la  made  on 
the  same  day  that  a  receiver  is  appointed  in  the 
parent  stale.  It  is  neceesary.  In  order  to  defeat  the 
ortachment,  to  show  that  the  receiver  was  ap- 
pointed Brst.  Cohen  v.  Supreme  Sitting,  O.  of  L  H. 

1U5  Mich.  288. 

Liens  acquired  before  the  dissolution  of  the  com- 
pany cannot  be  displaced  by  appointment  of  a  re- 
ceiver. Taylor  v.  Columbian  Ins.  Co.  14  Allen,  863; 
Folger  V.Columbian  Ins.  Co.  99  Mass.  276.  96  Am. 
Dec.  747;  8outbern  Bank  v.  Ohio  Ids.  Co.  22  Ind.  181. 

If  a  lien  has  been  obtained  on  the  assets  it  will 
not  be  displaced  by  the  appointment  of  a  receiver, 
but  If  no  hen  has  been  acquired  equality  is  equity. 
Buswell  v.  Supreme  Sitting,  U.  of  I.  H.  161  Mass. 
234,  28  L.  R.  A.  848. 

Judgments  obtained  before  appointment  of  the 
receiver  are  entitled  to  preference  over  general 
creditors.  Doane  v.  MlllvllJe  Mut.  Maine  A  F.  Ins. 
C0.43N.J.  Bq.  522.  ,  ^    u     . 

Under  the  Maine  statutes  all  claims,  whether  in 
Judgment  or  not,  are  to  be  paid  ratably,  and  the 
dissolution  of  the  company  will  terminate  attach- 
ment proceedlUKS.    Bowker  v.  Hill.  60  Me.  178. 

A  Judgment  creditor  who  has  no  Hen  un  the 
property  of  the  Insurance  company.and  who  has  not 
toaued  execution  when  the  winding  up  proceedings 
are  begun  against  the  company,  has  no  right  to  have 
bis  Judgment  paid  out  of  the  funds  In  court  in  prl- 

88  L.  R.  A. 


orlty  to  the  claims  of  other  creditors.    Belfe  v.  Sc» 
Louis  Mut.  L.  Ins.  Co.  18  Mo.  App.  184. 

In  the  absence  of  anything  to  show  that  an  at- 
tachment  creditor  had  attached  property  enough 
to  satisfy  bis  claim,  the  receiver  should  not  be  di- 
rected to  pay  the  amount  in  full  out  of  assets  in  his 
hands.  Gllnes  v.  Supreme  Sitting,  O.  of  L  H.  60  N. 
Y.  S.  K.  748. 

Unless  a  Judgment  creditor  has  acquired  a  stat- 
utory Hen  prior  to  the  appointment  of  a  receiver 
he  is  not  entitled  to  a  priority  over  other  credliorsu 
Mosher  v.  Supreme  Sitting,  O.  of  I.  H.  88  Hun,  8SM. 

No  attachment  can  become  effective  atter  the 
appointment  of  a  temporary  receiver.  Moaher  v» 
Supreme  Sitting,  O.  of  I.  H.  88  Hun,  894. 

After  the  company  has  been  enjoined  from  do- 
ing  further  business  no  lien  can  be  acquired  by  ai» 
attachment,  although  the  receiver  has  not  yet 
been  appointed.  Merrill  v.  Commonwealth  Mut* 
F.  Ins.  Co.  166  Mass.  288. 

A  Judgment  against  the  company  after  the  ap* 
polntment  of  the  receiver  is  not  a  lien  on  real  es- 
tate standing  in  its  name.  Atty.  Gen.  v.  Atlanilo 
Mut.  Ins.  Co.  100  N.  T.  279. 

No  Judgment  can  be  acquired  after  the  presenta- 
tion of  the  petition  for  dissolution  of  the  company, 
which  will  be  a  Hen  on  its  assets.  Re  Berry,  2ft 
Barb.  56, 

The  bolder  of  an  accident  insurance  policy  who 
has  put  his  claim  in  Judgment  more  than  thirty 
days  before  equitable  proceedings  of  insolvency 
are  instituted  against  the  company  does  not  ac- 
quire fur  his  claim  any  preference  over  the  legal 
claims  of  the  other  creditors  of  the  company.  The 
court  says  they  are  unable  to  percoive  that  the 
claimant  became  entitled  to  any  lien  upon  the 
funds.  There  was  no  attachment  or  seizure  of 
the  funds.  His  Judgment  was  nut  hing  more  than  a 
subsisting  claim  against  the  company,  and  not 
more  Just  and  equitable  so  far  as  is  seen  in  any  facts 
which  the  case  discloses.  His  claim  was  in  one 
form  while  other  claims  existed  in  different  forms. 
He  had  taken  more  advanced  steps  than  other 
claimants  towards  collecting  bis  debt,  but  those 
steps  fell  short  of  establishing  any  special  title  to 
the  fund  or  lien  thereon.  This  Is  an  equitable  pro- 
ceeding and  equity  is  equality.  Smith  y.  Maioe 
Mut.  Accl.  Asso.  86  Me.  229. 

lY.  Special  funds, 
a.  Jn  generaL 

The  premiums  and  interest  on  capital  stook  oon- 
stitute  the  primary  fund  for  payment  of  loesea, 
and  the  capital  stock  can  only  be  resorted  to  when 
that  fund  Is  exhausted.  De  Peyater  ▼.  American 
F.  Ins.  Co.  6  Paige.  486. 

If  the  articles  of  the  association  have  created  two 
funds  and  designated  tboae  who  are  to  have  the 
benefit  of  them  the  courts  will  follow  this  designa*- 
tlon.  Farmers*  Loan  &  T.  Co.  v.  Aberle,  18  Miac  2S7» 

Under  the  New  York  laws  where  a  deposit  la  re-^ 
quired  to  be  made  with  the  insurance  department 
for  the  benefit  of  registered  policies  and  annuities 
such  claims  must  be  paid,  so  far  as  possible,  out  of 
such  funds,  and  can  look  to  the  general  assets  of 
the  company  only  for  the  balance  unpaid  atter  ez* 


ISM. 
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te  Talaed  at  its  actual  cash  value  to  and  in  the 
tiame  of  such  stockholders  respectively;  but 
tlie  tax  assessed  od  such  stock  for  county  or 
muoicipal  purposes  shall  be  levied  and  col- 
lected from  said  corporation*  and  oia^  be 
charged  to  the  account  of  such  nonresident 
«t4tck holders  in  the  said  corporation,  and  shall 
1)e  a  lien  on  the  stocks  therein  held  by  such 
stockholders,  respectively,  until  paid. 

These  provisions  having  created  the  duty 
«Dd  oblif^ation  on  the  part  of  the  corporation 
to  pay  such  taxes,  when  the  shares  of  stock  are 


assessed  to  the  individual  owners,  that  duty 
and  obligation  might  be  enforced  by  a  proper 
action  at  law. 

Ameriean  Coal  Co.  t.  Allegany  County  OomT$. 
69  Md.  185. 

Dut  the  liability  for  such  taxes-  upon  the 
part  of  the  corporation  ceases,  both  at  law 
and  in  equity,  when  it  becomes  iusolvent  and 
passes  into  the  hands  of  receivers. 

I^lfe  V.  Columbia  L.  Int.  Co.  11  Mo.  A  pp. 
874. 

A  tax  on  the  interest  paid  by  a  corporation 


'fanintlQir  auob  fund.    Atty.  Qeo.  v.  North  Amerl* 
•can  Lw  [n&  Go.  86  N.  T.  48& 

Ttie  holders  of  running  rejrtstered  policies  are 
oot  entitled  to  payment  out  of  the  fund  deposited 
wirii  the  Inauraooe  department  in  preference  to 
•death  claimants  ander  reirhtered  policies.  Atty. 
On.  V.  North  Amertcan  L.  lAs.  Co.  82  N.  Y.  1T& 

Policies  which  are  not  In  tact  refflatered  cannot 
aha  re  in  the  fund  set  Hpnrtfor  the  payment  of  res- 
istered  policies.  Atty.  Gen.  v.  North  American  L. 
Ins.  Co.  83  N.  Y.  178. 

If  two  funds  are  created,  one  a  death  fund  and 
the  other  a  reserve  fund,  and  the  purpose  of  the 
two  is  different^  the  holders  of  death  claims  cannot 
remit  to  the  reserve  fund  m  case  the  death  fund 
proves  to  be  InnuflBclent  to  pay  their  claims  in  full. 
Rt  Equitable  Reserve  Fund  Life  Asso.  181  N.  Y. 
854:  People  v.  Life  Union,  145  N.  Y.  806. 

Where  the  plan  of  the  association  provided  for  a 
death  fund  and  a  reserve  fund,  death  claims  were 
held  to  be  entitled  to  the  death  fund  absolutely, 
and  to  share  pro  raia  with  other  members  and 
creditors  in  the  reserve  fund.  This  was  placed 
upon  the  irround  that  the  reserve  fund  was  not  dis- 
posed of  by  the  charter,  but  must  l>e  disposed  of 
oo  equitable  principles.  lU  Bquitat)le  Keserve 
Fond  Life  Asso.  81  Hud,  299. 

Where  the  constitution  of  the  society  provides  for 
transferring  from  the  reserve  fund  to  i  be  death  fund 
not  less  than  the  proceeds  of  one  death  assessment, 
it  must  be  oonstrued  as  authorizing  a  transfer  only 
for  the  payment  of  death  claims  arlslnfr  under  re- 
seive  certifloates  where  it  further  provides  that  no 
person  holding  a  life  certificate  shall  be  entitled  to 
or  in  any  manner  derive  any  benefit  from  the  re- 
serve fund.  People.  Atty.  Of^n.  v.  Life  ft  Beserve 
Affio.  ISO  N.  Y.  94,  Reversing  92  Hun.  602. 

Wbere  the  reserve  fund  is  created  for  the  benefit 
of  members  it  is  divisible  among  living  members, 
sod  death  claimants  have  no  interest  in  it.  People 
V.  Life  Union,  83  Hun,  608. 

The  fund  deposited  with  the  Insuranoe  depart- 
ment for  the  tieneflt  of  policy  holders  is  subject  to 
their  claims  alone,  and  not  to  those  ot  geueral 
creditors.    Eal  benbaoh  v.  Patterson.  43  Ob  lo  St.  350. 

lo  Boston  ft  A.  R.  Co.  v.  Mbrcantiub  Trust  ft 
D.  Co.  it  Is  held  that  if  the  company  makes 
a  deposit  with  the  state  treasurer  as  a  guarantf  for 
the  payment  of  the  policies  Issued  by  it,  the  fund 
will  be  applicable  solely  to  the  claims  of  policy 
holders,  and  ttie  policy  holders  after  exhausting 
this  fund  will  be  entitled  to  participate  with  the 
yeDeral  creditors  in  the  distribution  of  the  general 
fund  of  the  company. 

So  where  a  special  fund  has  been  set  aside  for  the 
teoeflt  of  policy  holders  the  salaries  of  emplnyees 
are  not  charges  against  it,  but  merely  against  the 
general  fund  of  the  association. 

In  Kentucky  Mut.  Scour.  Fund  Co.  v.  Turner,  98 
Ky.  46L  it  was  held  that  the  terms  of  the  contract 
provided  that  in  case  the  mortuary  fund  was  not 
suffleient  to  pay  policies  in  full  the  security  fund 
should  be  prorated  among  the  livintr  memtiers,  and 
tbe  representatives  of  such  as  were  dead  in  propor- 
tion of  the  amount  of  their  respective  certiOcates. 

If  the  by-laws  of  an  aaMssmeat  life  insurance 
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company  provide  for  a  reserve  fund  the  amount  of 
which,  above  a  certain  sum,  shall  be  applied  to 
the  payment  of  death  claims  under  certain  oondl- 
tlons  the  funds  cannot,  in  case  of  insolvency,  be 
applied  to  death  claims  generally.  Farmers*  Loan 
ft  T.  Co.  V.  Aberle.  19  App.  Dir.  79. 

The  guaranty  fund  of  a  mutual  life  lusurance 
company  organized  under  the  California  aot  of 
1866  is  liable  only  for  the  poyment  of  debts  due 
from  the  company  to  third  persons  dealing  with  it, 
and  not  for  the  payment  of  stockholders  for  mon- 
eys paid  or  contributed  by  them  for  the  extinguish- 
ment of  the  obligations  of  the  company  for  which, 
as  stockholders,  they  were  llablCb  lU  California 
Mut.  L.  Ins.  Co.  81  Cal.  884. 

Certificate  holders  in  an  endowment  order  of  a 
fraternal  society  are  to  take  from  the  assets  In  the 
hands  of  the  receiver  dividends  from  the  particu- 
lar fund  on  account  of  which  their  paymenta  were 
made  in  proportion  to  the  amount  paid  into  such 
fund  by  each;  and  money  paid  as  an  initiation  fee 
will  not  be  entitled  to  a  dividend  if  it  did  not  go 
Into  the  fund.  Fogg  v.  Supreme  Lodge,  U.  O.  of 
G.  L.  169  Maa9.  9. 

Where  a  safety  fund  is  collected  by  a  beneflcary 
association  which  is  limited  to  Inure  in  a  certain 
event  to  the  benefit  of  the  members  generally  for 
the  payment  of  future  dues  and  assessments,  and 
is  not  to  be  used  to  make  good  the  indemnity,  but 
In  case  the  association  should  fail  to  pay  the  indem- 
nity is  to  be  divided  among  the  holders  of  certifi- 
cates then  in  force,  deducting  the  expenses  of  man- 
agement, in  the  case  of  the  Insolvency  of  the  com- 
pany the  safety  fund  is  to  be  divided  among  ccr- 
tifiiate  holders  not  in  default  including  represen- 
tatives of  deceased  holders,  and  claimants  for  death 
losses  as  such  merely  are  not  entitled  to  share  in 
the  fund.  Burden  v.  MHSsachusetts  Safety  Fund 
Asso.  U7  Mass.  860. 1 L.  R.  A.  146. 

Where  the  plan  of  the  association  contemplates 
both  mutual  and  all-cash  Insurance,  and  provides 
for  assessments  and  premium  notes  to  pay  losses, 
all  on  both  kinds  of  policies  may  be  provided  for  by 
an  assessment  on  premium  notes,  but  claims  for 
unearned  premium  on  all-cash  policies  must  be 
paid  from  cash  on  band  and  not  from  an  assess- 
ment of  the  premium  notes.  And  the  two  funds 
will  be  marshaled  so  that  the  cash  will  be  left  for 
payment  of  unearned  premiums,  while  the  fire 
losses  will  be  paid  out  of  assessments.  Clark  v> 
Manufacturers*  Mut.  F.  Ins.  Co.  180  Ind.  832. 

An  assessment  levied  to  meet  a  death  claim  be- 
fore the  dissolution  of  the  corporation  will  not  be 
impressed  with  a  trust  in  favor  of  the  holder  of 
that  claim  if  no  portion  of  the  assessment  ever 
reaches  the  hands  of  the  receiver  and  there  is  noth- 
ing in  the  contract  appropriating  the  proceeds  of 
an  assessment  to  the  payment  of  any  particular 
claim.  People,  Atty.  Gen.,  v.  Life  ft  Reserve  Asso. 
t50N.  Y.94. 

Under  the  Missouri  statutes  in  case  of  a  mutual 
company,  death  claims  must  be  paid  pro  rata  from 
the  assets  of  the  company,  although  an  assessment 
for  the  particular  loss  had  been  made  and  collected 
but  not  paid  to  the  beneficiary  prior  to  th^  insol- 
vencv.    EllerkM  v.  Farmers  ft  M.  Mut.  Ala 
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on  its  iDdebtedness,  though  collected  from  the 
corporation,  is  still  a  tax  on  the  creditor, 
the  corporation  being  only  made  use  of  as  a 
convenient  means  of  collecting  the  tax. 

Haight  v.  PitUburg,  Ft.  W.  eft  C.  R.  Co.  78 
U.  S.  6  Wall.  15,  18  L.  ed.  818;  Northern  G, 
R  Co,  y.  Jackson,  74  U.  8.  7  Wall.  262,  19  L. 
ed.  88;  UniUd  Spates  v.  Baltimore  A  0.  R  Co, 
84  U.  S.  17  Wall.  822,  21  L.  ed.  597. 

An  adjuster  is  not  entitled  to  a  preference 


for  his  unpaid  salary,  because  he  docs  not 
come  under  the  classes  pre  fen  ed.  He  is  not 
a  •'clerk,"  and  certainly  not  a  "servant"  or 
"employee,'*  Tvhich  indicate  relations  of  more^ 
inferior  degree. 
Lewis  V.  Fisher,  80  Md.  142.  26  L.  R.  A.  2. 

McSherry,  Ch.  J.,  delivered  the  opiniozk 

of  the  court: 
There  are  twenty  appeals  in  the  record  now 


106  Mo.  18;  Bllerbe  v.  United  Masoolc  Ben.  Asso. 
414  Mo.  501. 

But  it  bas  l)een  held  that  where  a  death  ooourred 
and  an  aiveesment  was  levied  to  pay  tbe  claim,  but 
payment  was  postponed  because  of  a  dispute  In  re- 
fpard  to  it,  tbe  asseesmeDt  must  be  applied  to  tbe 
claim.  lU  Bqultable  Reserve  Fund  Life  Asso.  61 
Hun,  299. 

If  an  assessment  Is  required  to  pay  debts,  and  aft- 
er they  are  all  paid  a  surplus  exists,  it  Is  to  be  re- 
turned to  tbe  persons  upon  whom  the  assessment 
was  laid.  Ck)m.  v.  Massachusetts  MuL  F.  Ins.  Co. 
119MaaB.4S. 

b.  Reinguranee. 

Tbe  holder  of  tbe  policy  bas  no  preferential  claim 
on  tbe  amount  of  tbe  reinsurance  wbicb  tbe  re- 
ceiver obtained  because  of  tbe  loss.  Herckenratb 
V.  American  Mut.  Ins.  Go.  8  Barb.  Cb.  68. 

Tbe  holder  of  tbe  policy  has  no  right  to  funds 
from  retnsurance  by  the  insurer  of  the  risk.  Car- 
rinirton  v.  Commercial  F.  &  M.  Ins.  Co.  1  Bobw.  152; 
Ooodrich*s  Appeal,  109  Pa.  628. 

But  it  has  been  held  that  a  reinsurer,  who  has 
bouffht  up  before  tbe  commencement  of  Insol- 
vency proceedings  tbe  claims  under  the  original 
policies,  may  set  them  off  against  the  claim  of  tbe 
assignee  of  the  original  insurer  to  recover  the 
amount  due  on  the  policies  of  reinsurance.  The 
ruling  was  placed  upon  tbe  ground  that  there  were 
mutual  debts  or  mutual  credits  within  tbe  mean- 
ing of  the  statute  of  set-off.  Hovey  v.  Home  Ins. 
Co.  (Ohio)  10  Nat.  Bankr.  Reg.  224, 3  Ins.  L.  J.  815. 

Where  the  insurer  reinsures  his  risks  In  a  foreign 
company,  and  deposits  a  bond  with  the  state  treas- 
urer to  protect  tbe  reinsurance  in  case  the  latter 
company  assigns  for  benefit  of  creditors,  tbe  as- 
signee will  take  the  bond  subject  to  the  claims  of 
the  policy  holders  for  whose  benefit  it  was  given. 
Hughes  V.  Hunner,  91  Wis.  110. 

In  a  case  where  a  company  reinsured  Its  risks  and 
attempted  to  transfer  Its  mortuary  fund  to  the 
reinsurer,  the  court  held  that  after  paying  death 
losses  accrued  before  tbe  filing  of  the  bill  and  the 
expenses  of  tbe  suit,  the  fund  should  be  divided 
and  a  portion  turned  over  to  the  reinsurer  equal  to 
to  the  proportionate  share  which  the  policy  holders 
who  accepted  reinsurance  bore  to  the  whole 
amount,  and  the  remainder  divided  among  those 
policy  holders  who  refuse  to  accept  reinsurance  in 
proportion  to  the  assessments  which  bad  been  paid 
bytbem.  Ins  iranco  Commissioner  v.  Prorident 
Aid  Soc.  89  M?.  418. 

c.  Stockhnlder'^B  liahttity. 
Where  a  mutual  company  Issued  three  kinds  of 
policies— all-cash,  perp«%tual,  and  premium  note— 
the  court  held  tbat  an  assessment  on  tbe  notes 
might  be  levied  to  pay  fire  losses;  expenses  of  tbe 
receivership;  money  borrowed  to  pay  losses  during 
tbe  life  of  the  policies:  to  raise  a  fund  to  return 
deposit  money  received  on  perpetual  insurance 
and  used  in  tbe  payment  of  losises  during  the  life  of 
the  policies.  Solly  v.  Potts,  eMontg.  Co.  L.  Kep.  2G9. 
The  holders  of  policies  are  creditors  of  an  InsoU 
vent  insurance  company  wltbin  tbe  meaning  of 
statutes  making  stockholders  liable  for  the  debts  of 
the  concern.  McDonnell  v.  Alabama  Gold  L.  los. 
Co.  85  Ala.  401. 
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A  shareholder  wh  o  has  loaned  money  to  tbe  cod— 
oern  Is  not,  in  the  absence  of  contract  or  statutory 
limitations,  prevented  from  looking  lo  the  personal 
liability  of  the  sut)6crit)er8  to  recover  the  amouuc 
of  his  loan  in  case  the  capital  stock  Is  not  aufficteut. 
for  tbat  purpose.  iZe  Professional  Life  Aasur.  Co 
L.IL8Eq.  668. 

V.  Contract    rights. 

In  determining  the  proper  distribution  of  the  as. 
sets  reference  must  be  had  to  tbe  provialoDS  of  tbe 
certificates  and  the  constitution  and  by-laws  of  the- 
association.    People,  Atty.  Gen.,  v.  Uf e  &  Reserve 
Aeso.  150  N.  Y.  94. 

Where  the  contract  of  the  participating  and  non- 
participating  policy  holders  each  negatived  per-- 
sonal  liability  of  tbe  stockholders,  and  tbe  latter 
Clara  were  made  subject  to  prior  claims.  It  was  beM 
that  both  classes  were  entitled  to  be  paid  out  of 
the  general  fund  of  the  society  pari  passu  with  g-en- 
eral  creditors,  and  tbat  they  oould  not  compel  cbe- 
general  cr^ltors  to  leave  the  fund  for  them  and 
seek  the  personal  liability  of  the  stockholders  for 
reimbursement.  And  the  court  expressly  deddeo- 
that  tbe  participating  policies  do  not  make  tbe  hold- 
ers partners  In  the  concern  so  as  to  prevent  their 
sharing  In  the  assets  as  creditors.  Be  English  Ae 
Irish  Church  &  University  Assur.  Soc.  1  Hem.  ft  M» 
85, 11  Week.  Kep.  681. 8  L.  T.  N.  S.  7584. 

If  a  call  upon  stockholders  in  addition  to  the- 
amount  of  their  subscriptions  Is  necessary  to  pay 
general  creditors,  the  holders  of  policies  will  not. 
be  permitted  to  marshal  the  funds  so  that  any  por- 
tion of  it  can  be  applied  to  their  claims  if  their  con- 
tracts expressly  provide  that  they  cannot  look  to 
the  individual  liability  of  stockholders.  Re  State 
Fire  Ins.  Co.  84  L.  J.  Ch.  N.  8.486. 

A  contract  by  an  Insurance  company  that  a  cer- 
tain portion  of  their  premiums  should  be  In  vested 
and'appropriated  for  payment  of  their  cla1m<t  Id 
priority  to  general  liabilities  of  the  onmpany  te- 
enforceable  in  case  of  tbe  company^s  insolvency. 
Re  Britisb  Imperial  Ins.  Corp.  47  L.  J.  Cb.  N.  8.  818. 

Where  the  contract  of  policy  holders  Is  tbat  tber 
will  not  look  to  the  contrlbutorles  beyond  the 
amount  of  their  subscriptions  they  must  share  t  hat- 
fund  with  tbe  general  creditors,  and  cannot  com- 
pel tbe  latter  to  look  to  the  personal  liability  of  the 
subscrit)ers  over  the  amount  of  their  suliscrf  ptfnn» 
so  as  to  leave  the  capital  of  the  company  untoucfaed 
for  their  benefit.  Re  Professional  Life  Assur.  Co. 
L.  H.  8  Eq.  668. 

The  insured  In  a  marine  policy  on  a  ship  for  a 
year  Is  not  entitled  to  have  his  premium  notegivco 
upon  payiDg  pro  rata  for  the  time  expired  in  the 
event  of  tbe  insurers  becomicg  bankrupt.  Hone 
V.  Boyd,  1  Sundf.  481.  The  court  places  this  ruling 
upon  tbe  ground  that  tbe  contract  had  not  tieeo 
terminated,  and  that  mere  notice  by  the  insured 
would  not  have  that  effect. 

Although  If  the  policies  have  been  canceled  there 
is  no  liability  for  unpaid  premiums.  Mercbants*^ 
Mut.  Ins.  Co.  V.  Underwood,  ISandf.  474. 

YI.  Surplus  assets. 
When  a  mutual  company  is  dissolved  its  assets 
remaining  after  paying  all  liabilities  against  the- 
company  vest  in  the  state.    Titoomb  v.  Kenne- 
bunk  Mut.  F.  Ins.  Co.  79  Me.  815.  H.  P.  F. 
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before  os.  Tbe  cases  were  elaborately  aod 
ably  argued  during  tbe  last  October  term  of 
this  court,  and  tbe  preparation  of  tiie  opinion 
was  then  assigned  to  tbe  late  Chief  Judge  Hobin- 
aon.  His  lamented  death  occurring  sbortly 
afterwards  without  bis  having  done  more  than 
hurriedly  sketch  an  incomplete  outline  of  some 
of  tbe  many  questions  involved,  delayed  a  de* 
cision  till  now.  We  have  bad  tbe  benefit  of 
Judge  Robinson's  notes,  and  will  avail  of  them 
io  tbis  opinion. 

Tbe  American  Casualty  Insurance  &  Secur- 
ity Company  of  Baltimore  City  was  incor- 
porated under  the  laws  of  Maryland  in  Janu- 
ary 189(K  and  begun  operation  with  a  paid-up 
capital  stock  of  $1,000,000.  Its  business  em- 
braced many  and  divers  lines  of  insurance  and 
indemnity.  It  was  authorized  to  write  and 
did  write  policies  of  insurance  against  accidents, 
against  losses  by  railroads  and  street  railways 
arising  from  injuries  to  property  and  persons, 
whether  passengers  or  employees,  or  strangers; 
and  it  engaged  in  various  other  kinds  of  indem- 
nities. In  a  little  less  than  four  years  its  whole 
paid-ap  capital,  with  the  large  sums  which  it 
bad  received  in  premiums,— except,  however, 
the  funds  in  court  for  distribution, — has  been 
swept  away  by  losses,  and  there  are  now  out 
standing  liabilities  due  by  it  in  a  very  large  ag- 
gregate amount  and  to  many  thousand  cred- 
itors. Becoming  hopelessly  insolvent,  a  bill 
was  filed  against  it  by  some  of  its  creditors, 
and  an  order  was  passed  thereon  on  November 
23, 1898,  appointing  receivers  to  take  charge 
of  its  assets.  The  receivers  now  have  in 
hand  certain  funds  of  the  insolvent  company, 
and  tbe  questions  before  us  relate  to  the 
method  of  distributing  tbe  same.  A  portion 
of  these  funds  is  invested  in  certain  securities 
which  had  been  deposited  by  tbe  company  with 
the  treasurer  of  Maryland,  and  tbe  residue  con- 
sists of  moneys  derived  from  other  sources: 
and  the  question  which  is  presented  at  tbe 
threshold  is  whether  tbe  proceeds  of  these 
securities,  when  sold,  and  the  accrued  and  ac- 
cruing interest  thereon,  constitute  a  special  or 
trust  fund  applicable  to  a  particular  purpose, 
—to  the  payment  of  a  particular  class  of  credit- 
ors,—or  are  general  assets,  available  for  tbe 
settlement  of  all  claims  due  by  tbe  insolvent 
company.  All  of  the  questions  involved  were 
passed  upon  by  the  court  l)eIow  in  its  order  of 
August  8,  1895,  from  which  order  the  pending 
sppeats  were  taken. 

After  determining  by  this  order  what  was 
tbe  special  and  what  the  general  fund,  and 
after  directing  how  the  commissions,  costs,  and 
auditor's  fees  were  to  be  paid,  tbe  circuit  court 
ordered  that  the  taxes  claimed  to  be  due  to  tbe 
mayor  and  city  council  of  Baltimore  were  not 
properly  chargeable  upon  the  assets  in  the 
hands  of  the  receivers,  and.  further,  that  there 
were  three  classes  of  creditors  Tbe  order  then 
proceeded  to  define  each  of  these  classes,  and 
prescribed  rules  for  ascertaining  tbe  different 
values  of  the  several  policies  held  by  them. 
Following,  with  a  single  exception,  the  para- 
graphs of  the  order  appealed  from,  we  come 
first  to  the  question  relating  to  the  division  of 
tbe  funds  into  a  special  and  a  general  fund. 
At  the  time  of  tbe  appointment  of  tbe  receivers 
there  was  standing  in  the  name  of  the  Honor- 
able Spencer  C.  Jones,  treasurer  of  Maryland, 
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Baltimore  city  stock  of  tbe  par  value  of  $200,- 
000,  which  bad  been  deposited  with  him  by 
tbe  company  as  a  guaranty  for  tbe  payment  of 
the  policies  issued  by  it.  On  December  2, 
1S93,  tbe  receivers  filed  their  petition  in  the 
circuit  court,  setting  forth  tbe  facts  in  reference 
to  tbe  deposit  of  these  securities,  and  praying* 
tbe  court  to  require  Mr  Jones  to  transfer  and 
deliver  them  to  the  petitioners,  to  tbe  end  that 
the  same  mieht  be  administered  under  the 
order  and  direction  of  tbe  court.  To  this  pe- 
tition an  answer  was  filed  by  Mr.  Jones,  assert- 
ing that  these  securities  where  held  by  him  as 
a  trust  fund  for  tbe  benefit  of  the  policy  hold- 
ers of  the  company,  and  that  they  could  not 
be  applied  to  any  other  or  different  purpose. 
Presenting  tbis  view,  he  submitted  to  such 
decree  as  the  court  might  deem  proper  to  pass 
in  the  premises.  Upon  tbe  petition  and  an- 
swer a  decree  or  order  was  passed  whereby  Mr. 
Jones,  the  treasurer  of  Maryland,  was  directed 
to  assign  and  deliver  tbis  Baltimore  city  stock 
to  the  receivers,  to  be  held  by  them  for  the  ben- 
efitof  tbe  policy  holders,  subject  to  the  fur- 
ther orders  of  the  court.  Whether  this  fund 
is  a  special  or  trust  fund,  or,  on  the  other  hand, 
belongs  to  tbe  general  assets  of  tbe  company, 
depends  entirely  upon  tbe  facts  and  circum- 
stances under  which  it  was  deposited  with  Mr. 
Jones.  If  these  are  sucb  as  to  create  a  trust  in 
behalf  of  tbe  policy  holders,  then  the  fund 
must  be  applied  as  tbe  terms  of  the  trust  direct. 
In  determining  whether  or  not  a  trust  has  been 
created  courts  will  take  into  consideration  tbe 
situation  and  relations  of  tbe  parties,  the  char- 
acter of  the  property,  and  tbe  purpose  which 
the  settlor  bad  in  view  in  making  tbe  declara- 
j  tion.  No  technical  terms  or  expressions  are 
needed.  It  is  {sufficient  if  tbe  language  used 
shows  that  the  settlor  intended  to  create  a 
trust,  and  clearly  points  out  the  property,  tbe 
beneficiary,  and  tbe  disposition  to  be  made  of 
the  property.  27  Am.  &  Eng.  Enc.  Law,  p.  26, 
and  the  citations  in  notes  1. 2,  8.  In  this  case  tbe 
trust  is  alleged  to  have  been  created  by  an  ac- 
cident insurance  and  security  company  doing 
business  in  all  parts  of  the  country,  and  having 
its  home  office  in  this  state.  In  many  states  of 
the  Union  insurance  companies  of  ever^  kind 
doing  business  in  such  states  are  required  to 
deposit  with  some  one  of  the  state's  officers  a 
certain  named  sum  of  money  or  approved  se- 
em ities  of  a  designated  value,  as  a  guaranty 
for  tbe  pavment  of  losses  sustained  by  tbe 
policy  holders.  And  In  this  state  every  life 
insurance  company  is  required  to  deposit  with 
the  treasurer  of  the  state  public  securities  of 
the  value  of  $100,000  as  a  jfuaranty  for  the 
payment  of  tbe  policies  issued  by  tbe  com- 
pany. The  American  Casualty  Company,  it 
is  insisted,  however,  is  not  a  life  insurance  com- 
pany, within  tbe  meaning  of  tbe  Code  of  Public 
General  Laws,  and  was  not.  therefore,  obliged 
to  make  a  deposit  of  any  kind  with  the  trea- 
surer, and,  further,  that  the  treasurer,  as  such, 
bad  no  lawful  authority  to  accept  such  deposit. 
We  need  not  stop  to  consider  whether  the  de- 
posit in  this  case  was  made  by  tbe  company 
under  the  impression  that  it  was  a  statutory 
requirement,  or  whether  it  was  made  volun- 
tarily, with  a  view  to  strengthen  its  credit,  and 
to  (Tive  confidence  to  its  policy  holders  of  its 
ability  to  mee;  its  obligations.    The  fact  is,  the 
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<VTnpany  did  make  the  deposit  Trlth  Mr,  Jooes, 
and  did  take  from  bim  al  the  time  tlie  follow- 
ing certificate:  • 

I.  Spencer  C.  Jones,  do  hereby  certify  that 
I  am  treasurer  of  the  state  of  Marylaod.  and 
tbnt  the  American  Cusualty  Insurance  &  8e- 
•curity  Company  of  Baltimore  City,  a  corpora- 
tion chartered  by  said  state  and  located  iu  the 
city  of  Baltimore,  has  deposited  in  this  office 
securities  of  the  denominations  and  descrip- 
tions particularly  set  forth  and  described  \n  the 
schedule  signed  by  me  and  hereto  annexed, 
amounting  in  par  value  to  the  sum  of  two 
hundred  thousand  dollars;  and  I  further  certify 
that  said  securities  are  now  held  by  me,  as  6uch 
treasurer  aforesaid,  in  my  oflScial  capacity,  on 
^deposit  as  a  guaranty  for  the  payment  of  the 

folicies  of  insurance  issued  by  said  company. 
n  witness  whereof  I  have  hereunto  set  my 
hand  at  the  city  of  Annapolis  this  twenty- 
eighth  day  of  July,  a.  d.  1892. 

Spencer  C.  Jones.  Treasurer  of  Maryland. 

The  schedule  annexed  to  this  certificate  is 
^'ntitied,  ''Schedule  setting  forth  tbe  several 
denominations  and  a  particular  description  of 
tbe  stocks  and  other  securities  .  .  .  held  by 
me  in  trust  for  the  policy  holders  of  the  Ameri- 
can Casualty  Insurance  &  Security  Company 
of  Baltimore  City,  as  stated  in  tbe  fore>*oing 
certificate."  Here,  then,  is  an  express  declara- 
tion by  the  trustee  that  this  city  stock  was  de- 
posited with  him  by  tbe  company,  and  that  it 
was  held  by  him  in  trust  as  a  guaranty  for  the 
payment  of  its  policy  holders;  and  this  cer- 
tificate was  delivered  by  Mr.  Jones  to  the  ccm- 
pHuy.  and  was  in  its  possession  at  tbe  time  the 
receivers  were  appointed.  An  intention  to 
iTCHtea  trust  of  this  kind  may  l)e  inferred  from 
conduct  and  circumstances  without  any  ex- 
press declaration.  Allen  v.  Withroto,  110  U. 
S.  119,  28  L.  ed,  90.  In  the  case  at  bar  we 
have  the  most  explicit  proof  of  tbe  creation  of 
the  trust,  for  there  is  the  unequivocal  declara- 
tion of  the  trustee  that  he  held  the  funds  in 
trust;  and  there  is  a  clear  designation  of  the 
cntuis  que  trvstent  who  are  entiiled  under  it. 
This  is  sufl3cient.  6mtt?i  v.  D'lrb^,  89  Md. 
2*58, — a  CHse  directly  in  point.  The  evidence 
of  tbe  trust,  th(n,  is  conclusive,  not  only  as 
to  its  creation,  but  also  as  to  the  objects 
and  purpose  for  which,  and  the  persons  for 
whose  benefit,  it  was  established.  And  in  re- 
plv  to  the  objection  that  Mr  Jones  has  no 
Tisiht  to  accept  the  deposit  as  treasurer  of  the 
stale  it  issnfiScient  to  say  that  it  is  quite  imma- 
terial whether  he  held  it  in  his  otticial  cr  in  his 
individual  capacity.  If  a  trust  existed,  it  will 
not  be  defeated  by  the  inability  of  the  trustee 
tf>  act.  A  court  of  equity  will  never  suffer  a 
1  r\jst  to  fail  for  the  want  of  a  tru.stee.  Nor  can 
the  action  of  Mr.  Jones,  in  surrendering  tbe 
fund  under  an  order  of  a  court  of  equity  to  tbe 
receivers,  be  held  to  have  revoked  the  trust,  or 
to  have  in  any  manner  affected  tbe  rights  of 
the  c/'stvis  que  tmsteni  thereunder.  If  he  did 
not  care  to  take  upon  himself  the  responsibil- 
itv  of  di.sttibuting  the  fund  among  tbe  parties 
entitled  to  it,  he  has  the  undoubted  riglit 
either  to  invoke  the  aid  of  a  court  in  its  distii- 
bution.  or  upon  the  petition  of  the  receivers  to 
surrender  it  to  the  court,  whose  offlceis  the  re- 
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celvers  were.  As  to  §  205,  art.  16,  of  tbe  Code, 
which  requires  trustees  to  whom  any  property 
has  been  conveyed  or  limited  for  the  benefit  of 
creditors,  or  to  be  sold  for  any  purpose,  to 
give  bond,  to  befiled  with  the  clerk  of  the  court. 
it  i.s  only  necessary  to  say  that  it  has  no  appli- 
cation to  a  trust  of  this  character.  That  sec- 
tion relates  only  to  the  assignment  or  convey- 
ance of  property  for  the  puri  ose  of  sale,  and 
it  provides  that  no  title  shall  pass  to  any  trus- 
tee until  such  bond  shall  befiled  and  approved, 
and  that  no  sale  made  by  any  such  trustee 
without  such  bond  shall  be  valid.  For  the 
reasons  we  have  given,  we  agree  with  the  court, 
below  that  the  funds  arising  from  the  sale  of 
the  city  stork  and  tbe  interest  accrued  and  ac- 
cruing on  that  stock  until  sold  must  be  treated 
as  impressed  with  a  trust,  and  must  be  applied 
solely  to  the  payment  of  the  claims  of  tbe  pol- 
icy holders,  subject,  however,  to  such  prior  or 
paramount  liens  upon  it  as  will  be  hereinafter 
alluded  to. 

We  have  just  said  that  we  agree  with  the 
court  below  in  that  part  of  the  order  appeale<l 
from  which  defines  the  special  and  the  general 
funds,  but  we  cannot  concur  in  that  portloa 
which  provides  that  the  general  fund  shall  be 
set  apart  for  the  payment  of  all  creditors  "other 
than  tbe  claims  of  tbe  policy  holders."  Tbe 
policy  holders,  after  they  have  exhausted  tbe 
special  fund,  are  entitled  to  participate,  along 
with  all  other  creditors,  in  the  general  fund. 
Passing  by,  for  tbe  moment,  the  intervening 
provisions  of  tbe  order  relative  to  the  costs  and 
commissions,  and  which  will  be  disposed  of 
later  on,  we  come  now  to  tbe  claim  filed  by 
the  mayor  and  city  council  of  Baltimore  f(»r 
taxes.  This  appeal  presents  two  questions: 
First,  whether  tbe  tax  levied  by  tbe  municl- 
pnlity  for  tbe  year  lb93  upon  the  shares  of 
stock  of  the  company  held  by  residents  and 
nonresidents  is  a  debt  due  and  payable  by  tbe 
company  or  only  collectible  from  the  share- 
boldeis;  and.  secondly,  if  the  tax  be  a  deitt 
due  and  payable  by  the  company,  is  it  a  prior 
lien  over  the  claims  of  all  other  creditors? 
These  taxes  cannot,  of  course,  be  considered  a 
debt  due  by  the  company  unless  they  are  made 
so  by  statute,  because  tbe  shares  of  stock  are 
the  property  of  tbe  shareholder,  and,  under 
tbe  Code,  must  be  valued  to  him.  But  the 
Code  further  provides  that  the  shares  of  stock 
of  corporations  owned  by  residents  or  nonresi- 
dents of  tbe  state  shall  be  valued  at  their  actual 
cash  value,  "but  the  lax  assessed  on  such  stock 
shall  be  levied  and  collected  from  said  corp  >• 
ration,  and  may  be  charged  to  the  account  of 
such  nonresident  stockholders,"  and  shall  lie 
a  lien  on  tbe  shans  held  by  them  respectively. 
Code.  art.  81,  ^  138,  as  to  nonresidenis,  and^ 
141,  as  to  residents.  The  statute  thus  makes  ex- 
plirit  provision  fora  certain  and  prompt  meth*Ml 
of  collecting  the  taxes  due  upon  shares  of  stock, 
whether  held  by  residents  or  nonresidents,  by 
imposing  upon  the  corporation  tbe  ohltgntion 
and  the  duty  to  pay  the  tax  itself.  In  the  case 
of  shareholders  not  residing  in  the  state,  it  is 
the  only  mode  in  which  the  state  can  reach 
their  shares  for  taxation.  FirH  Naf,  Bank  v. 
Kentucky,  76  U.  8.  9  Wall.  85:1,  19  L.  ed.  701. 
And  when  this  court  came  to  deal  with  tbe 
same  question  (  An.en'can  Coal  Co,  v.  AUeyanif 
County  Comrt,  59  Md.  197;  we  held  thal»  "the 
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statute  faaviDg  created  the  duty  and  ob1ifl;atioQ 
to  pay  when  the  shares  of  stock  are  assessed  to 
the  iDdiyidiial  owners,  that  duty  and  obliga- 
lion  00  the  part  of  the  corporation  may  be  en- 
forced by  a  proper  action  at  law."  If  these 
taxes  are  a  debt  due  by  the  corporation,  they 
4ire  a  debt  due  by  it,  and  to  be  paid  by  it,  re- 
4>aniless  of  any  dividends  or  profits  payable  by 
Ihe  corporation  to  the  shareholder,  and  out  of 
vbich  it  might  be  reimbursed.  Nsto  Orleam 
T.  IIouBton,  119  U.  S.  265,  80  L,  ed.  411. 
Though  this  is  conceded  to  be  s6  while  the 
corporation  is  a  going  concern,  the  contention 
is  that  when  the  company  becomes  insolvent, 
and  i(s  property  has  passed  into  hands  of  re- 
ceivers, such  taxes  cannot  be  held  to  be  a 
dettt  of  the  corporation  for  the  payment  of 
vhich  its  assets  are  liable.  In  reply  (o  this  it 
may  be  observed  that  the  tax  is,  by  the  express 
terms  of  the  statute,  charged  to  and  made  pay 
able  by  the  corporation.  If  this  be  80,  and  if 
Ihe  tax  was  due  at  the  time  of  the  insolvency, 
lbeii  obviously  the  insolvency  could  in  no  man- 
ner affect  the  right  of  the  city  to  demand  pay- 
ment out  of  the  company's  assets.  By  article 
4,  ^  887.  Code  Pub.  Local  Laws,  the  city  of 
Bal  imore  is  empowered  to  levy  taxes  annually 
upon  the  asi>essable  property  of  the  city,  and  to 
provide  by  ordinance  for  the  collection  of  the 
fame.  The  city  has  provided  by  ordinance 
Ihat  taxes  levied  shall  be  paid  on  or  before  the 
Isi  day  of  October  in  the  year  for  which  the 
levy  was  made,  and  that  the  collector  may  en- 
force the  payment  of  the  same  after  giving 
thirty  days'  notice.  These  taxes  were  conse- 
•qutntly  due  when  the  company's  assets  passed 
into  the  bands  of  the  receivers,  and,  being 
then  due.  the  act  of  1892  (chap.  518)  directs 
they  shall  be  paid  and  satisfied  by  the  officer 
■or  person  sellinj^  under  judicial  process  the 
property,  real  or  personal,  upon  which  such 
taxes  are  payable.  As  these  taxes  were  due 
Slid  payable  when  the  comoany  became  in- 
insolvent,  they  are,  in  our  opinion,  a  prior  lien 
upon  the  assets  in  the  hands  of  the  receivers. 
410(1  must  be  paid  out  of  the  general  fund,  and 
if  that  should  be  insufficient,  the  balance  must 
be  paid  oat  of  the  special  fund. 

This  brings  us  to  that  part  of  the  order 
-of  August  8,  which  classifies  the  various  cred- 
itors, numbering  in  the  viciuity  of  4,000.  The 
order  divides  these  creditors  into  three  groups: 
First.  Clerks,  servants,  and  employees  to  the 
^-xieDt  of  their  salaries  or  wages  due  and  unpaid 
for  not  exceeding  three  months  prior  to  the 
uppointment  of  the  receivers.  These  credit- 
ors are  allowed  their  claims  for  salaries  and 
wa/;es  due  and  unpaid  for  not  exceeding  three 
months  prior  to  November  23,  1898,  as  pre- 
ferred claims,  under  art.  47,  §  15,  of  the  Code; 
and  tuch  allowance  is  free  from  objection,  but 
t«,  in  DO  contingency,  payable  out  of  the 
*pecial  fund.  Second.  Policy  holders  of  the 
■company.     And,  thirdly,  all  other  creditors. 

First.  Who  are  included  within  the  terms, 
"clerks,  servants,  and  employees?"  By  the 
sortion  of  the  Coile  to  which  reference  has  just 
^bove  been  made  it  is  provided  that  "when- 
ever any  person  or  body  corporate  shall  make 
an  as9ignmeDt,  ...  or  shall  be  adjudicated 
insolvent,  .  .  or  shall  have  bis,  her,  or  its 
property  or  estate  taken  possession  of  by  a  re- 


ceiver,  ...  in  the  distribution  of  the  prop- 
erly or  estate  of  such  person  or  body  corporate 
all  moneys  due  and  owing  from  such  person 
or  body  corporate  for  wages  or  salaries  to 
clerks,  servants,  or  employees  contracted  not 
more  than  three  months  anterior"  to  such  as- 
signment, insolvency,  or  receivership,  "shall 
first  be  paid  in  full,  etc.  Under  no  circum- 
stances can  these  claims  be  paid  out  of  the  spe- 
cial or  trust  fund.  That  trust,  as  we  have  said, 
was  created  for  a  particular  purpose,  and 
it  was  created  as  far  back  as  1892.  long  l>e- 
fore  any  debt  now  due  for  wages  or  salaries, 
and  entitled  to  priority  under  tlie  statute,  was 
contracted.  The  trust  fund  devoted  to  a  special 
purpose  cannot,  therefore,  be  considered  such 
property  and  estate  belons^ing  to  the  company 
at  the  time  it  became  insolvent  as  would  be 
liable  for  the  satisfaction  of  these  claims.  In 
the  case  of  Letris  v.  Fisher,  80  Md.  13«,  26  L. 
R.  A.  2,  we  held  that  an  nttorney  at  law  was 
not  a  clerk,  servant,  or  employee,  aud  we  have 
now  to  determine  whether  an  insurance  ad- 
juster is  within  these  ti  rms.  What  is  the  pre- 
cise nature  of  the  duties  of  an  adjuster,  the 
record  does  notd'sclose.  But  an  adjuster  was 
not,  as  we  understand  it,  a  person  in  the 
continuous  employment  of  the  company; 
that  is,  one  who  devoted  his  whole  time 
and  service  uninterruptedly  to  the  company. 
In  his  petition  Mr.  Phelps  says  he  was  em- 
ployed as  an  adjuster  in  the  state  of  Alabama 
at  a  salary  of  $1,000  and  expenses.  It  was  his 
duty  and  the  duty  of  other  adjusters,  when  an 
accident  occurred,  to  ascertain  all  the  facta 
and  circumstances  in  connection  with  such 
accident, — how  it  happened,  whether  it  was 
through  the  fault  of  the  insured  corporation, 
the  nature  and  extent  of  the  injury,  and  to 
make  report  thereof  to  the  company.  All  this 
involved  the  exercise  of  judgment  snd  discre- 
tion, and  required  some  familiarity  with  the 
principles  of  law  relating  to  the  legal  liability 
of  the  insured.  I^ow,  it  is  clear,  we  think, 
that  the  word  "employee,"  as  used  in  the  stat- 
ute, was  intended  to  have  a  limited  meaning, 
and  that  it  cannot  be  applied  in  its  broadest 
sense  or  as  including  everyone  in  the  service 
or  employment  of  a  corporation  or  individual. 
The  object  of  the  statute  was  to  provide  for 
the  payment  of  the  wages  and  salaries  due  a 
certain  class  of  persons  to  whom  such  wages 
or  salaries  were  deemed  always  necessary  for 
their  support  and  maintenance.  The  statute 
first  provides  for  the  payment  of  the  wages 
and  salaries  of  clerks, — persons  rendering  mere 
clerical  services,— then  of  servants  or  em- 
ployees. The  statute  did  not  mean  by  "em- 
ployees'' persons  rendering  services  of  a  bi£:her 
degree  than  clerks.  The  duties  of  an  adjuster 
being,  as  far  as  we  are  able  to  discover,  of  the 
character  we  have  described,  these  officers, 
while  in  a  general  sense  employees,  cannot,  by 
any  fair  rule  of  construction,  be  considered 
employees  in  the  limited  and  restricted  mean- 
ing of  that  term  as  used  in  the  statute.  To 
bold  otherwise  would  result  in  the  inclusion 
of  a  large  class  of  persons  in  the  service  of  a 
company  or  individual,  as  preferred  creditors, 
though  they  are  obviously  not  within  the  scope, 
purpose,  and  object  of  the  Code,  under  which 
provision  is  made  for  a  preference.    But  it  was 
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Insisted  that  the  codcIqsIods  reached  by  this 
court  in  Lewis  v.  FiBher,  80  Md.  180.  26  L.  R. 
A.  2.  are  in  conflict  with  the  decision  in  Moore 
▼.  Eeaney,  14  Md.  5«')8.  Such  is  not,  however, 
the  fact  Two  entirely  different  statutes,  re- 
lating to  different  subjects,  were  construed  in 
the  two  cases.  In  Moort*%  Case  the  act  of  1864 
(chap.  23),  relating  to  the  exemption  of  the 
wages  or  hire  of  *'a  laborer  or  other  employee" 
from  attachment,  was  interpreted;  while  in 
Lewitfs  Case  the  identical  statute  now  involved 
—the  act  of  1888  (chap.  888,  art.  47,  §  15.  Code) 
— was  before  us.  In  MooreU  Case  this  court 
gave  a  wide  and  liberal  meaning  to  the  word 
* 'employee,''  so  as  to  bring  as  large  a  class  of 
persons  as  possible  within  the  provision  which 
created  an  exemption  in  favor  of  laborers  and 
other  employees  from  the  stringent  terms  of 
the  attachment  law,  and  from  the  equally  harsh 
effects  of  an  attachment  levied  by  way  of  exe- 
cution on  wages.  The  act  of  1854,  creating 
an  exemption  in  favor  of  a  class  of  per- 
sons least  able  to  protect  themselves,  and 
largely  dependent  on  their  wages  for  sup- 
port, was  given  a  liberal,  and  not  a  tech- 
nically strict,  construction,  that  might,  per- 
haps, have  been  placed  upon  it  But  the 
act  of  1888  (art  47,  §  15,  Code)  was  de- 
signed to  create  a  preference  in  behalf  of  cer- 
tain creditors  in  the  distribution  of  an  insol- 
vent's assets,  and  to  that  extent  it  disturbs  and 
destroys  the  equality  among  all  creditors, 
which  equality  it  was  the  obvious,  if  not  de- 
clared, policy  of  the  insolvent  system  to  pro- 
mote and  preserve.  Hence  it  was  that,  with- 
out questioning  the  decision  in  Moore*s  Case, 
which  defined  the  words  **otber  employee," 
as  used  in  a  statute  relating  to  one  subject, 
we  gave  in  Lewies  Case  to  the  term  '*employee" 
as  used  in  another  and  a  totally  different  stat- 
ute, and  as  restricted  by  the  context aod  by  the 
words  with  which  it  was  associated,  a  less  com- 
prehensive signification.  The  same  word, 
used  in  different  statutes  relating  to  different 
subjects,  does  not  necessarilv  have  the  same 
meaning.  As  observed  by  I'ollock,  C.  B.;  in 
Btg,  V.  Siceen,  Bell,  C.  C.  97,  "There  is  no 
word  in  the  £nglish  language  which  does  not 
admit  of  various  interpretations." 

We  come  now  to  the  rules  laid  down  in  the 
order  of  August  8  for  ascertaining  the  val- 
ues of  the  various  policies,  and  it  will  be  nec- 
essary, for  tbe  sake  of  clearness,  to  make  some 
general  reference  to  the  nature  and  character 
of  these  contracts  of  insurance  or  indemnity. 
No  useful  purpose  could  be  served,  but  this 
opinion  would  be  protracted  far  beyond  all 
reasonable  limits,  if  the  provisions  and  stipu- 
lations contained  in  the  various  policies  were 
set  forth  at  large.  We  may  say,  however,  that 
with  suitable  modifications  and  changes  to 
adapt  them  to  the  particular  character  of  loss 
designed  to  be  covered  in  each  case,  and  to  ad- 
just them  to  the  sort  of  business  in  which  the 
insured  was  engaged,  all  the  policies  purport 
to  be  either  individual  accident  insurance  pol- 
icies, employees'  indemnity  bonds,  or  contracts 
under  wbicb,  for  a  designated  and  agreed  con- 
sideration, the  company  stipulated  to  indemify 
the  assured  against  liability  for  damages  (not 
exceeding  a  specified  amount)  which  might 
arise  out  of  injuries  to  property  or  out 
of  an  injury  to  or  the  death  of  certain  persons 
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standing  in  various  relations  to  the  assured^ 
these  injuries,  both  to  per^ous  and  to  property, 
and  these  deaths,  happening  upon  descrilxd 
premises,  and  being  such  as  the  assured  might, 
in  consequence  of  being  responsible  for  their 
occurrence,  be  legally  bound  to  answer  for  ia 
damages.  The  object  of  the  insurance,  then, 
except  in  the  case  of  a  mere  individual  accident 
policy,  was  to  provide  means  with  which  the 
assured  might  be  reimbursed  for  any  loss  he 
had  sustained  if  he  were  the  holder  of  an  em- 
ployees' indemnity  bond,  or  for  any  damagea 
which  he  might  lawfully  be  required  to  pay, 
and  did  in  fact  pay,  by  reason  of  such  injuriea 
or  deaths  as  the  policies  covered,  if  he  were 
the  holder  of  the  other  classes  of  indemnity. 
The  amount  actually  paid  by  the  assured  to 
the  person  injured,  or  to  the  representatives  of 
the  person  killed,  or  to  the  owners  of  the  prop- 
erty damaged  or  destroyed,  settled  and  meas- 
ured, within  the  limits  specified  in  the  policy,, 
tbe  extent  of  tbe  insurer's  liability.  And 
while  the  mere  liability  of  the  assured  to  pay 
unascertained  damages  for  any  of  the  causes 
set  forth  in  the  contract  of  indenmity  did  not 
determine  the  precise  amount  which  the  in- 
surer was  bound  to  pay  to  reimburse  tbe  as- 
sured, it  nevertheless  fixed  the  insurer's  liabil- 
ity to  the  assured  under  the  contract  The 
happening  of  the  event  which  subjected  the 
insured  to  a  claim  for  damages  established  the 
period  when  the  correlative  obligation  of 
the  insurer  became  complete  and  ceased  to  be 
contin&rent,  except  as  to  the  amount  to  be  paid. 
The  liability  of  the  insurer  was  thereby  fixed » 
thou&rb  the  extent  of  that  liability  mi^ht.  and 
in  most  cases  must,  necessarily,  have  been  un- 
ascertained until  a  subsequent  period. 

Now,  tbe  insolvency  of  the  company  can- 
celed outstanding  policies  of  insurance  for  the 
future.     Doaue  v.  Milltille  Mut.  Marine  eft  F 
Ins.-  Co,  48  N.  J.  £q.  522.    It  is  apparent  that 
all  casualties  for  which  the  various  insured 
corporations  and  individuals  holding  the  in- 
solvent company's  policies  might  be  respon- 
sible must  have  happened  either  tiefore  or  after 
the  date  of  the  insolvency.    If  the  accidents- 
which  form  the  basis  of  the  claims  now  made 
for  indemnity  happened  after  the  insolvency 
was  declared,  then,  inasmuch  as  the  insolvency 
canceled  the  policies,  there  can  be  no  claim  un- 
der the  policies;  but  as  the  company,  by  its  in- 
solvency, committed  a  breach  of  its  contracts, 
the  policy  holders  thereupon  became  entitled 
to  damages  for  that  breach,  and  these  dam- 
ages are  the  values  of  the  destroyed  policies. 
Mafion  V.  Cronk,  125  N.  Y.  603;  People  v.  Se- 
euHty  L.  Ins.  A  A.  Co,  78  N.  Y.  125,  34  Am. 
Rep.  522.     The  policies  being  thus  destroyed,, 
of  course  all  liability  under  them,  from   the 
date  of  the  insolvency,  for  accidents  occur- 
ring subsequently  to  the  insolvencVt  ceased. 
Consequently,  losses  which  happened  after  the 
insolvency,  under  policies  in  existence  at  the 
date  of  the  insolvency,  are  not  provable  aeainst 
the  funds  in  tbe  receivers'  hands.     While  this- 
is  so,  the  values  of  the  destroyed  policies  are 
provable,  and,  according  to  well-settled  rules^ 
these  values  consist  solely  of  the  unearned  or 
returned  premium.    And  this  the  circuit  court 
decided.     With  respect  to  the  other  category^ 
—the  occurrence  of  the  casualty  before  the 
date  of  the  insolvency,— there  are  two  contio- 
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gencles  presented:  First,  where  the  accident 
or  injury  insured  against  occarred,  and  the 
damages  were  ascertained  and  actually  paid  by 
the  assured,  before  the  appointment  of  the  re- 
ceivers;  and,  secondly,  where  the  accideot  or 
injury  insured  against  happened  before  the  ap- 
pointment of  the  receivers,  but  the  amount  re- 
coverable from  the  assured  remained  unascer- 
tained and  unpaid  till  after  that  date.  As  to 
the  first  of  these  contingencies,  and  in  so  far 
as  the  policy  covers  no  other  loss,  there  is  and 
can  be  no  dispute,  and  the  court  below  prop- 
erly held  with  respect  to  such  policies  that 
their  value  was  a  sum  of  monev  equal  to  the 
sum  of  the  loss  and  the  return  of  the  unearned 
premium.  But  as  to  the  second  of  the  above 
contingencies  we  think  the  court  was  in  error. 
With  respect  to  the  policies  falling  within  this 
second  contingency  the  order  of  Augusts  de- 
clared: "But  no  cause  of  action  nor  action 
nor  suit  pending  against  the  claimant,  nor 
judgment  nor  decree  against  the  claimant,  un- 
satisfied  before  November  28,  1898,  by  the 
claimant,  is  a  loss  sustained  by  the  claimant, 
nor  can  any  claim  be  made  for  any  Judgment 
or  decree  rendered  against  the  claimant  and 
satisfied  by  him  prior  to  November  28,  1898, 
except  for  the  amount  actually  paid  in  settle- 
ment thereof."  As  already  observed,  these 
policies,  in  so  far  as  they  related  to  a  period 
subsequent  to  the  appointment  of  the  receiv- 
ers, and  covered  no  antecedent  loss  or  injury, 
were,  by  operation  of  law,  annulled  when 
the  company  became  insolvent;  but  for  the 
consequences  of  accidents  or  other  casualties 
which  occurred  anterior  to  the  insolvency,  and 
which  subjected  the  assured  to  a  liability  or  a 
loss  the  amount  of  which  remained  undeter- 
mined or  unsatisfied  until  after  the  receivers 
were  appoioted,  the  policies  were  unaiTected, 
and  the  obligations  arising  under  them  were 
unimpaired  by  the  company's  insolvency.  It 
is  not  solely  because  the  insured  has  actually 
paid  damages  that  the  liability  of  the  insurer 
to  him  is  fixed,  but  it  is  because  an  accident  or 
casualty  or  occurrence  has  happened  for  which 
he  is  responsible,  and  against  the  loss  arising 
from  which  he  has  been  indemnified,  that  the 
obligation  of  the  insurer  to  reimburse  him 
arises,  though  the  precise  amount  to  be  paid 
by  the  insurer  may  depend  for  its  ascertain- 
ment upon  events  happeoing  after^the  insol- 
vency. In  other  wonis  the  contingent  liability 
of  the  insurer  to  reimburse  the  insured  be- 
comes a  fixed  liability  the  moment  an  event 
happens  which  fastens  a  responsibility  on  the 
insured,  if  that  event  be  within  the  terms  of 
the  policy;  but  the  amount  of  the  liability  con- 
tinues to  be  contingent  till  the  precise  extent 
of  the  demand  against  the  insured  is  estab- 
lished and  paid.  This  contingency  as  to 
amount  in  no  manner  derogates  from  the  fact 
that  a  liability  for  some  amount  has  arisen  and 
become:  fixed.  In  all  instances,  therefore, 
where  the  loss  or  inlury  happened  before  the 
insolvency,  though  the  amount  thereof  was  not 
ascertained  and  was  not  paid  by  the  insured 
until  after  the  iuFolvency,  the  holder  of  the 
policy  will  be  entitled  to  prove  for  a  sum  equal 
to  the  loss  or  damages  paid  by  him,  plus  the 
letum  premium,  if  any.  What  has  been  said 
above  ia  sufficient  to  Indicate  that  we  also  dis- 
sent from  the  third  rule  laid  down  by  the  dr 
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cuit  court  for  ascertaining  the  value  of  the  class 
of  policies  in  that  rule  referred  to.  When  the 
liability  became  fixed  prior  to  November  23, 
1898,  the  insolvency  on  that  date  did  not  ex- 
tinguish the  assured's  claim  upon  the  assets, 
and  did  not  put  an  end  to  the  assured's  right  to 
indemnity.  To  the  return  premium  in  the 
cases  described  in  this  rule  must  be  added  what 
would  have  t)een  ptyabl;  under  the  policy 
after  November  23  iad  no  insolvency  super- 
vened. If  by  the  fourib  rule  laid  down  in  the 
order  of  August  8  it  is  meant  that  no  loss  aris- 
ing from  occurrences  which  happened  after 
November  23  gives  rise  to  a  claim  against  the 
assets,  we  see  lio  error  in  the  rule;  but  if  it 
means  that  no  such  claims  exist  if  the  accident 
or  casualty  occurred  before  November  23  and 
the  amount  was  not  ascertained  until  after  that 
date,  then,  for  the  reasons  we  have  heretofore 
given,  we  regard  this  fourth  rule  as  erroneous. 
There  must  of  necessity  t>e  many  outstand- 
ing and  unascertained  claims  pendinj^  against 
holders  of  the  company's  policies,  which  claims 
may  require  some  time  for  adjustment;  but  it 
is  of  great  importance  that  the  company's  as- 
sets should  be  distributed  at  as  early  a  date  as 
practicable,  and  hence  the  settlement  of  its 
affairs  ought  not  to  be  postpKoned  to  await  the 
determination  of  every  contingency  on  which 
its  policy  engagements  are  suspended.  Carr 
V.  Hamilton,  129  U.  S.  256,  82  L.  ed  670. 
To  obviate  all  unreasonable  delay,  and  yet  to 
afford  an  opportunity  to  each  policy  holder 
who  may  be  entitled  to  prove  against  the  com- 
pany's assets,  it  will  be  the  duty  of  the  circuit 
court  to  prescribe  by  an  order  that  all  claims 
be  filed  on  or  before  the  second  Monday  of 
June  next,  or  otherwise  be  barred  from  par- 
ticipation in  the  distribution.  This  may  re- 
sult in  cutting  out  some  claims,  but  that  will 
be  unavoidable  unless  the  distribution  be  post- 
poned for  a  considerable  space  of  time;  and 
such  a  course  would  occasion  unnecessary  loss 
to  those  whose  claims  are  in  a  conditton  to  be 
proved.  If  by  that  date  there  should  be  out- 
standing claims  not  reduced  to  a  certain  basis, 
it  will  he  the  misfortune  of  the  assured;  but 
there  is  no  way  of  obviating  that  misfor- 
tune. May,  Ins.  g  594a.  By  a  prior  clause  of 
the  order  of  Augusts  it  was  provided  *'that 
each  owner  and  holder  of,  or  person  having  any 
lawful  claim  upon,  any  of  said  classes  of  insur- 
ance policies,  or  any  similar  policy  of  the  de- 
fendant corporation,  issued  prior  to  November 
23.  1893,  for  a  period  to  extend  beyond  said 
date,  who  duly  paid  the  premium  thereon  for  the 
entire  period  or  any  portion  of  it  extending  after 
November  23,  1898,  as  agreed  between  the  pol- 
icy holders  and  the  said  company,is  entitled  to 
claim  upon  the  value  thereof  on  November  28, 
1893,  and  to  receive  dividends  upon  such  value 
out  of  the  net  special  fund."  If  the  design  of 
this  provision  was  to  exclude  all  policies  whicln 
did  not  cover  a  period  of  time  extending  be- 
yond November  23,  1898,  the  provision  is  ob- 
viously erroneous.  Such  an  exclusion  would^ 
cut  out  a  claim  matured  and  perfected  during; 
the  life  of  the  policy  whose  limit  of  duration 
terminated  the  day  before  the  appointment  of 
the  receivers,  and  under  which  nothing  re- 
mained to  be  done  by  the  insurance  company 
but  to  reimburse  the  insured.  In  respect  to 
that  part  of  the  order  which  charges  the  special 
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fund  with  the  payment  of  costs  and  expenses 
that  the  general  fund  may  be  insutficient  to 
meet,  it  Is  only  necessary  to  say  this  special 
fund,  beioic  a  trust  fund  devoted  to  a  particular 
and  specified  pur()ose,  cannot  be  diverted 
theiefrom,  or  applied  to  cny  other  or  different 
object;  and,  except  in  so  far  as  it  is  liable  for 
the  payment  of  the  taxes  which  are  paramount 
to  all  other  claims,  it  must  be  distributed  to  the 
policy  holders  for  whom  it  was  set  apart,  and 
can  be  charged  with  no  portion  of  the  costs 
and  commissions  incurred  in  administering  a 
totally  distinct  fund. 

But  two  questions  more  remain  to  be  con- 
sidered. One  is  of  considerable  interest.  In 
the  argument  at  the  bar  it  was  insisted  with 
great  earnestness  and  marked  ability  that  all 
policies  issued  by  the  casualty  and  indemnity 
company  to  carriers  of  passengers,  indemnify- 
ing the  carriers  against  tbeir  liability  for  in- 
juries to  persons,  are  void  because  contrary  to 
public  policy.  The  contention  is  that,  as  the 
Jaw  exacts  from  the  carrier  of  passengers  tbe 
exercise  of  the  utmost  care  and  diligence  which 
human  foresight  can  use  to  avoid  an  injury, 
any  contract  which  relieves  the  carrier  of  his 
duty  to  the  public  in  this  regard,  or  lessens  his 
liability  for  all  or  any  of  the  wilful,  criminal, 
and  negligent  acts  of  his  employees  or  his  man- 
agers and  himself,  is  detrimental  to  the  in- 
terests of  the  public  as  understood  by  the 
courts  at  this  time,  and  is  therefore  repugnant 
to  public  policy.  No  exact  detinition  of  pub- 
lic policy  has  ever  been  given  or  can  be  found. 
Speaking  generally,  the  principle  which  holds 
that  no  one  can  lawfully  do  that  wbich  has  a 
tendency  to  be  injurious  to  the  public,  or 
Against  the  public  good,  may  be  termed  the 
policy  of  the  law  or  public  policy  in  relation  to 
tbe  administration  of  the  law.  10  Am.  &  Eng. 
£nc.  Law,  p.  565.  In  Riehardson  v.  Afellinh, 
2  Bing.  229,  Mr.  Justice  Burrough  pointedly 
observed:  "I,  for  one,  protest  .  .  .  against 
lirguiog  too  strongly  upon  public  policy;— it  is 
a  very  unruly  horse,  and  when  once  you  get 
astride  it  you  never  know  where  it  will  carry 

fou.  It  may  lead  you  from  the  sound  law. 
t  is  never  argued  at  all  but  when  all  other 
points  fail"  It  is  one  thing  at  one  time,  an- 
other thing  at  another  time,  and  its  very  vague- 
ness shows  that  it  does  not  admit  of  exact  or 
precise  definition,  and  that  it  is  not  easily  ex- 
plained. "If  that  statement  requires  author- 
ity." said  Kekewicb,  J.,  in  Davies  v.  Davtes, 
L.  H.  80  Gb.  Div.  864,  when  discussing  public 
policy  as  affecting  contracts  in  restraint  of 
trade,  "turn  to  Egerton  v.  Ekirl  Brottnlvw,  4  H. 
L.  Gas.  1,  and  consult  the  arguments  of  coun- 
sel and  the  opinions  of  Judges  covering  the 
whole  subject.  .  .  .  One  thing  I  take  to  be 
clear,  and  it  is  this:  that  public  p)olicy  is  a 
variable  quantity;  that  it  must  vary,  and  does 
vary,  with  the  habits,  capacities,  and  oppor- 
tunities of  the  public;  that  it  cannot  have 
been  the  same  when  Ghief  Justice  Tiudal  de- 
cided Horner  v.  Graves,  7  Bing.  735,  in  1831. 
as  it  was  when  Ghief  Justice  Parker  decided 
MiteheiY.  HeynM;  1  P.  Wms.  181,  in  1711; 
that  it  must  have  changed,  and  did  change, 
l)etween  1831  and  1869,  when  Vice  Ghancellor 
James  decided  Leather  Cloth  Oo.  v.  Lorsont,  L. 
R.  9  Eq.  845;  and  if  there  had  not  been  further 
change  before  Lord  Justice  Fry  decided  R'nu- 
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iOon  V.  Rouiiflon,  L.  R.  14  Oh.  Div.  851.  la 
1880.  it  must  have  occurred  ere  now."  The 
wisdom  and  correctness  of  these  observations 
are  strikingly  illustrated  in  the  development 
and  change  and  expansion  of  the  law  from  tbe 
crude,  rigorous,  and  harsh  exactions  of  past 
centuries  to  tbe  liberal,  enlightened,  and  ad- 
vanced policy  of  to-day  in  relation  to  the  lia- 
bility of  a  carrier  of  goods,  his  right  to  restrict 
that  liability  by  contract,  and  to  insure  against 
loss  and  injury  tbe  property  intrusted  to  him. 
and  of  which  be  himself  is.  under  the  law,  an 
insurer.  By  tbe  common  law  the  carrier  was 
treated  as  an  insurer,  and  was  bound  to  keep 
and  carrv  safely  all  goods  consigned  to  his 
care,  and  he  was  liable  for  all  losses,  and  in  all 
events,  except  for  losses  caused  by  the  act  of 
God  and  tbe  King's  enemies.  Ghitty,  Oarr. 
849;  /Baltimore  &  0.  R.  Co.  v.  Green,  25  Md. 
89.  This  rule  of  responsibility  did  not  have 
its  origin  in  contract,  but  was  founde<l  on 
grounds  of  public  policy.  "For  though."  said 
Lord  Holt  in  Coggs  v.  Bernard,  2  Ld.  Raym. 
909,  "tbe  force  be  never  so  great,  as  if  an 
irresistible  multi^udeof  people  should  rob  him, 
nevertheless  he  is  chargeable.  And  this  is  a 
politic  establishment,  contrived  by  the  policy 
of  tbe  law  for.  the  safety  of  all  persons  the 
necessity  of  whose  affairs  obliges  them  to  trust 
these  sorts  of  persons,  that  they  may  be  safe  in 
their  ways  of  dealing;  for  else  these  carriers 
might  have  an  opportunity  of  undoing  all  per- 
sons that  had  any  dealings  with  them,  bj 
combining  with  thieves,  etc.,  and  yet  doing  it 
in  such  a  clandestine  manner  as  would  not  be 
posible  to  be  discovered."  Afterwards,  when 
the  better  administration  of  the  law  afforded 
greater  protection  to  the  carrier  against  the  dep- 
redations of  theives,  and  had  lessened  the  op- 
portunities for  fraud  and  collusion,  the  strict 
rule  of  the  common  law  was  measurably  re- 
laxed, and  the  carrier  was  permitted  to  limit 
his  responsibility  by  special  contract  where  tbe 
limitations  were  Just  and  reasonable.  But 
even  this  departure  was  of  gradual  develop- 
ment, for  in  Barney  v.  Prentiu,  4  Harr.  <&  J. 
317, 7  Am.  Dec.  670,  the  court  declined  to  ex- 
press an  opinion  on  the  carrier's  right  to  re- 
strict his  liability;  but  in  Brehme  v.  iJinsmore^ 
25  Md.  828,  the  right  was  distinctly  recognized, 
and  is  undoubtedly  now  the  law.  Ii/ew  York 
a  R.  Co.  v:  Locktcood,  84  U.  8. 17  Wall.  857,  21 
L.  ed.  634;  McCoy  v.  Bh^ie  d  W.  Transp.  Co,  42 
Md.  498.  The  conclusions  reached  In  the  care- 
fully considered  and  exceedinglv  able  opinion 
delivered  in  Loekwood*i  arM,84*n.  S.  17  Wall. 
357,  21 L.  ed.  634,  were:  First,  that  a  common 
carrier  cannot  lawfully  stipulate  for  exemption 
from  responsibility  where  such  exemption  is 
not  Just  and  reasonable  in  the  eye  of  the  law; 
secondly, that  it  is  not  Just  and  reasonable.in  tbe 
eye  of  the  law,  for  a  common  carrier  to  stipulate 
for  exemption  from  responsibility  for  the  neg- 
ligence of  himself  or  his  servants;  thirdly,  that 
these  rules  apply  both  to  carriers  of  goods  and 
carriers  of  passengers  for  hire,  and  with  special 
force  to  the  latter.  While  the  carrier  will  not 
be  permitted  by  contract  or  otherwise  to  ex* 
empt  himself  from  liability  for  loasea  caused 
by  his  own  negligence  or  the  negligence  of  his 
servants,  there  is  no  reason  of  public  policy 
which  prohibits  him  from  contracting  with  s 
third  person  for  inioranoe   against  these  very 


i88e. 


Boston  &  A.  R.  Co.  y.  Mebcabtilb  Trust  &  Dicroflrr  Co. 


117 


tame  losses.  ConseqaeDtly  be  may  by  iosur- 
aoce  ioderonify  bimself  against  loss  of  or  injury 
to  property  intrusted  to  bis  care,  even  wbere 
the  loss  or  injury  is  caused  by  bis  own  or  bis 
servants'  negligence.  Tbis  was  decided  in 
Phmix  Ins.  Co.  v.  Erie  A  W.  Transp.  Co.  117 
U.  S.  312,  29  L.  ed.  878.  and  tbe  ground  upon 
which  tbe  decision  was  based  was  tbat  such 
insurance  did  not  diminish  tbe  carrier's  own 
responsibility  to  the  owner  of  tbe  goods,  but 
increased  tbe  means  of  meeting  that  responsi- 
bility. Notwithstanding  such  insurance,  tbe 
carrier  remains  liable  to  the  owner  or  shipper 
of  the  goods,  and  by  Insuring  them  be  merely 
contracts,  as  in  every  other  instance  of  a  rein- 
surance, with  someone  else  for  reimbursement 
for  such  loss.  The  doctrine  announced  in  tbe 
Ph<BnUIn».  Oo.'s  Case,  117  U.  S.  312, 29  L.  ed. 
873,  was  affirmed  in  California  Int.  Co.  y. 
Union  Compreu  Co.  133  U.  8.  387,  38  L.  ed. 
730.  and  is  the  settled  law  of  the  land.  .A 
reasonable  restriction  b}'  contract  of  bis  com- 
mon law  liability  and  an  insurance  by  tbe  car- 
rier of  goods  against  loss  are  recognized  by  the 
law,  and  are  not  in  contravention  of  its  policy 
to-day,  whatever  that  policy  might  have  been 
heretofore.  It  is  obvious  that  a  carrier  of  pas- 
sen^rs  cannot  by  contract  restrict,  diminish,  or 
limit  tbat  oblitration  to  the  public  or  tbat  duty 
lo  tbe  passenger  which  requires  the  exercise  of 
the  highest  degree  of  care  and  dilifrence  on  bis 
part.  A  contract  which  stipulates  for  or  agrees 
to  such  relaxation,  and  therefore  contemplates 
immunity  from  the  carrier's  own  negligence, 
would  be  utterly  void;  precisely  as  would  a 
contract  purporting  to  relieve  a  carrier  of  goods 
from  liiibility  for  losses  occasioned  by  bis  own 
or  his  setvant's  negligence.  But  the  policies 
before  us  are  not  contracts  of  that  character. 
Neither  in  express  terms  nor  by  implication  do 
they  profess  or  purport  to  abridee  in  any  way 
the  carrier's  common-law  liability  for  injuries 
to  passengers,  employees,  or  strangers.  These 
policies  leave  tbat  liability  precfsely  wbere, 
and  as  complete  as,  it  was  before  they  were 
written.  They  contain  no  provision  im- 
pugning or  questioning  in  tbe  slightest  decree 
the  full  measure  of  that  responsibility.  It  is 
perfectly  manifest,  therefore,  tbat  they  are  not 
in  terms  contracts  restricting  or  attempting  to 
restrict  tbe  carrier's  conceded  liability;  and,  if 
they  contravene  public  policy  at  all.it  muPt  and 
can  only  be  incidentally  and  indirectly.  This  is 
all  tbat  can  be  imputed  to  them.  But  they  are.it 
is  alleged,  repugnant  to  public  policy  because 
by  furnishing  the  carrier  with  a  fund  with 
wbicb  to  reimburse  himself  for  losses  caused 
by  bis  own  negligence  tbeir  inevitable  tendency 
or  effect  is  to  induce  less  vigilance  or  to  pro- 
mote greater  carelessness  on  the  part  of  tbe 
carrier.  Precisely  tbe  same  reasoning  would 
invalidate,  as  repugnant  to  public  policy,  every 
species  of  fire  and  marine  insurance.  To  the 
extent  that  a  fire  insurance  policy  affords  an 
individual  protection  against  loss,  to  exactly 
the  same  extent  may  it  be  said  tbe  assured  will 
becooae  indifferent  In  guarding  against  casual- 
ties from  fire.  And  in  so  far  as  a  carrier  may 
have  a  policy  covering  goods  and  insuring 
tbem  for  bis  own  benefit  against  losses  arising 
from  bis  or  bis  servant's  negligence.  Just  so  far 
will  be  be  either  tempted  to  be  negligent,  or 
become  indifferent   as  to   vigilance.    But  in 
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neither  instance  can  it  be  said  that,  because  a 
temptation  to  be  negligent  may  possibly  result 
from  the  possession  of  an  insurance  policy,  tbe 
contract  of  insurance  necessarily  begets  negli- 
gence, or  conflicts  with  public  policy.    Nor 
can  we  assume  as  an  unvarying  rule,  of  which 
judicial  notice  will  be  taken,  that  a  carrier  of 
passengers,  who  has  secured  an  indemnity  to 
reimburse  himself  for  losses  which   his   own 
negligence  may  produce,  will,  merely  because 
and  solely  in  consequence  of  having  such  in- 
demnity— which  at  best  is  but  limited  and  par- 
tial— necessarily  disregard  tbe  duty  to  exercise 
tbe  biff  best  degree  of  care.    And  unless  it  be  as- 
sumed as  a  postulate  that  the  mere  possession  of 
an  indemnity  will  of  itself   necessarily  and 
invariably  produce  neffligence,  it  does  not  logic- 
ally follow  that  such  a  policy  or  Indemnity 
is  even  incidentally  or  indirectly  repugnant  to 
public  policy.     Tbe  indemnity  In  no  way  af- 
fects tbe  liability  of  the  carrier  to  tbe  person 
injured.     Tbe  utmost  that  it  does,  precisely  as 
in  the  case  of  a  carrier  of  goods,  is  to  afford 
him  a  fund  out  of  which  he  may  be  reimbursed, 
and  that  too,  perhaps,  but  partially;  for  in  all 
these  policies  tbe  liability  of  the  insurer  is  al- 
ways limited,  and  confined    to  a  specifically 
desienated  sum.    The  compensation  to  an  in- 
dividual,   whether    passenger,   employee,  or 
stranger,  is,  atter  all,  a  money  compensation, 
and,  though  tbe  life  or  limb  of  a  person  may 
be.  and  most  certainly  is.  of  greater  intrinsic 
value  than  goods  and  chattels,  still  tbe  law 
knows  of  no  other  means  of  making  compen- 
sation or  approximate  compensation  in  either 
instance   than   by  tbe  assessment  of  damages 
in  dollars  and  cents.      If  in  tbe  development 
and  progress  of  tbe  law  tbe  ancient  rules  have 
been  relaxed  in  the  case  of  a  carrier  of  goods  . 
so  as  to  enable  him  to  insure  against  his  own 
negligence  when  tbe  result  of  the  insurance  is 
to  furnish  him  tbe  means  to  make  compensa- 
tion to  the  owner  or  shipper  of  goods,  we  see 
no  valid  reason  for  holding  that  the  law,  in 
its  advance  to  conform  to  tbe  "habits.'*  ca- 
pacities, and  opportunities  of  the  public,  has 
nof  renched  tbe  stage  of  allowing  a  carrier  of 
passengers,  not  to  contract  for  a  restriction  of 
bis  original  liability,  but  to  purchase  from  a 
third  party  an  indemnity  fund  with  which  to 
make  more  certain  his  ability  to  respond  in 
damages  for  personal  injuiies  caused  by  bis 
carelessness  and  neglect.     As  public  policy  is 
a  varying  quantity,  changing  with  the  habits 
of  the  peop!e,  there  is  nothing  in  it,  as  it  ex- 
ists at  this  day,  to  warrant  us  in  saying  these 
policies  infringe  it.     But  bow  can  an  insur- 
ance or  indemnity  of  this  kind  be  contrary  to 
tbat  vague,  indefinite,  and  * 'variable  quantity" 
called  •'public  policy."  when  no  restriction  is 
placed  on  tbe  carrier's  liability  or  duty  to  the 
public  or  to  the  individual,  and  no  attempt  is 
made  in  the  contract  of  indemnity  to  interfere 
with  the  relations  between  the  carrier  and  the 
public,  or  the  carrier  and  tlie  individual,   as 
those  relations  existed  under  the  law  prior  to 
the  writing  of  the  pclicy?     We  have  said  tbe 
only  suggestion   in  answer  to  tbis  inquiry  is 
that  a  tendency  to  relax  tbe  carrier's  vieilanoe 
necessarily  results  from  tbe  fact  that  under  the 
policy  a  fund  is  provided  out  of  which  be  may 
be  reimbursed  tbe  sums  be  may  be  obliged  to 
pay  as  penalties  occasioned  by  his  own  negli- 
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gence.  Bat  this  not  only  does  not  meet  the 
objection  that  no  such  refaiaiion  of  care  and 
diligence  is  stipulated  for  in  the  contract  of  in- 
surance, or  in  any  contract  between  the  carrier 
and  the  passenger  or  other  individual,  but  it 
lays  out  of  view  a  consideration  of  which  the 
most  casual  observer  cannot  fail  to  take  note, 
and  it  is  this:  The  carrier  will,  from  motives 
of  self-interest,  if  from  none  other,  endeavor 
to  reduce  the  sum  total  of  his  insurance  to  a 
minimum  figure,  and  thereby  diminish  the 
amount  of  the  annual  premium  payable  there- 
for, while  the  aggregate  of  insurance  which  he 
may  be  able  to  procure,  as  well  as  the  rate 
charged  him  for  it,  will  always  depend  in  a 
large  measure,  if  not  entirely,  upon  the  pru- 
dence, care,  and  skill  with  which  his  affairs  are 
managed  and  conducted.  Such  a  carrier  has, 
consequently,  exactly  the  same  motive  or  in- 
centiye  to  protect  the  public  and  the  individual 
from  injury  that  he  would  have  if  he  should 
become  h's  own  insurer,  or  were  a  carrier  of 

goods,  and  therefore  the  insurer  of  them, 
tretching  the  doctrine  of  public  policy  to  the 
extent  of  striking  down  these  policies  would, 
in  the  language  of  Mr.  Justice  Burrough, 
"'lead  you  from  the  sound  law.*'  And  as,  ac- 
cording to  the  same  learned  justice,  this  doc- 
trine 'Is  never  argued  at  all  but  wbereall other 
points  fail,"  it  would  be  of  doubtful  expe- 
•diency  to  invoke  it  where  the  only  apparent 
■consequence  of  obtaining  such  insurance 
"would  be,  not  to  diminish  the  carrier's  own  re- 
«ponsibility,  but  rather  to  increase  his  means 
of  meeting  that  responsibility.  The  fallacy  of 
the  objection  ursed  against  the  validity  of 
these  policies  lies  In  the  failure  to  distinguish 
between  a  contract  which,  on  Uie  one  hand, 
stipulates  with  the  passenger  for  immunity  on 
the  part  of  the  carrier  from  the  consequences 
of  the  latter*8  breach  of  duty,  and  a  contract 
whereby,  on  the  other  hand,  the  carrier,  while 
in  no  way  diminishing  that  liability,  merely 
agrees  with  a  third  person  to  procure  from  the 
latter  a  fund  out  of  which  to  pay,  perhaps  the 
"whole,  but  at  least  a  portion,  of  the  damages 
y^hich  he  may  be  chargeable  with  on  account 
of  his  failure  to  observe  and  discharge  his  duty. 
As  remarked  by  Mr.  Justice  Story  in  Ocean 
Jm.  Co.  V.  PoUeys,  88  U.  S.  18  Pet.  164, 10  L. 
ed.  108:  "We  all  know  that  there  are  cases 
where  a  contract  may  be  valid  notwithstanding 
it  is  remotely  connected  with  an  independent 
ille^l  transaction,  which,  however,  it  is  not 
designed  to  aid  or  promote."  Now,  it  is  per- 
fectly obvious  the  casualty  company  never  in- 
tended, bv  writing  policies  for  carriers  of  per- 
sons, to  aid  or  promote  carelessness  or  negli- 
gence on  the  part  of  the  assured.  Its  manifest 
interest  to  avoid  the  payment  of  heavy  amounts 
to  reimburse  the  assured  for  the  damages 
which  might  be  recovered  in  consequence  of 
such  negligence  was  alone  sufficient  to  exclude 
the  inference  that  by  writing  these  policies  its 
purpose  was  to  aid  or  promote  negligent,  and 
therefore  illegal,  conduct  on  the  part  of  the 
carrier;  and,  though  its  liability  might  depend 
on  just  such  negligence,  its  contract  was  not 
made  to  promote  it;  nor  did  the  underwriter,  di- 
rectly or  indirectly,  stipulate  for  any  breach  of 
duty  bv  the  ca'-rier  towards  the  public  or  the 
individual.  The  thing  done  by  the  insured' 
might  subject  him  to  an  aciion  for  damages  1 
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because  wrongfully  done,  but  the  distinct  and 
independent  contract  to  partially  reimburse 
him  those  same  damages  was  in  no  respect  de- 
signed to  aid,  assist,  or  advance  any  such  ille- 
gal act.  In  the  case  last  above  cited  from  18 
Pet.  a  policy  of  insurance  written  upon  a 
schooner  for  the  term  of  one  year  was  the 
cause  of  action.  The  schooner  was  totally 
lost  by  the  perils  of  the  sea  while  the  policy 
was  in  force.  The  insurance  company  in- 
sisted that  the  schooner,  on  the  voyage  on 
which  she  was  lost,  was  sailing  under  circum- 
stances rendering  her  liable  to  forfeiture  for  a 
violation  of  the  laws  of  the  United  States;  and 
that  therefore  a  policy  on  a  vessel  pursuing 
such  a  voyage  was  not  valid,  or  legal  and  bind- 
ing. The  supreme  court  said:  "The  objec- 
tion, then,  as  insisted  on  by  the  counsel  for  the 
insurance  company,  involved  two  distinct  prop- 
ositions. The  first  was  that  the  schooner  was 
sailing  on  the  voyage  under  circumstances 
which  rendered  her  liable  to  forfeiture.  The 
second  was  that  the  policy  on  her  was  there- 
fore void.  Now,  the  first  might  have  been 
most  fully  admitted  by  the  court,  and  yet  the 
second  have  been  denied,  upon  the  ground  that 
the  policy  was  a  lawful  contract  in  itself,  and 
only  remotely  connected  with  the  illegal  use 
of  the  certificate  of  registry,  and  in  no  re- 
spect designed  to  aid,  assist,  or  advance  any 
such  illegal  purpose."  We  see  no  reason  to 
hold  that  these  policies  are  void  because 
against  public  policy. 

There  is  but  one  other  question  to  be  con- 
sidered, and  that  relates  to  the  claim  of  the 
West  End  Street  Railway,  one  of  the  appel- 
lants. A  policy  was  taken  out  by  this  com- 
pany for  a  year  expiring  August  1,  1892.  It 
contained  a  provision  allowing  the  insured  to 
renew,  at  its  option,  the  same  policy  for  three 
years  from  the  above  date.  The  insured  gave 
notice  of  its  intention  to  claim,  and  it  did 
claim,  an  extension  or  renewal  of  the  policy 
under  the  option,  but  the  insurer  refused  to 
renew.  The  West  End  Company  claims  tbat 
the  policy  is  still  in  force.  To  this  we  do  not 
assent.  If  the  insured  intended  to  rely  on  tbe 
contract,  it  was  its  duty  to  have  paid  (he  pre- 
mium, or  at  least  to  have  tendered  the  pre- 
mium and  demanded  a  renewal.  Dungan  v. 
Mutual  Ben.  L.  Ins.  Co.  46  Md.  493.  It  did 
neither,  and  the  policy  thereupon  ceased  to  be 
effective. 

We  think  no  interest  should  be  allowed  on 
the  claim  for  taxes,  or  on  any  of  the  other 
claims  filed  against  the  insolvent  company 
While  not  precisely  analogous,  the  case  of 
Hutchineon  v.  Literpool  <&  L,  d  O.  In$.  Co. 
158  Mass.  143,  10  L.  R  A.  !m.  supports  tbis 
conclusion.  It  is  not  easy,  if  indeed  it  be  pos- 
sible, to  place  upon  a  consistent  basis  many  of 
tbe  decisions  in  which  interest  has  been  al- 
lowed or  disallowed.  Perhaps  some  of  tbe 
numerous  claims  might,  in  strictness,  be  en- 
titled to  an  allowance  of  interest  under  ordi- 
nary circumstances,  but  it  does  not  appear  tbat 
the  amounts  asserted  to  be  due  have  been 
wrongfully  withheld  by  the  casualty  company. 
Tbe  tailure  to  pay,  as  far  as  wc  can  see,  bas 
been  tbe  result  of  tbe  company's  insolvency. 
A  penalty  or  damages  in  the  way  of  interest 
ougbt  not,  therefore,  to  be  added  to  the  sums 
actually  due. 
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It  results  from  what  we  have  said  that  the 
order  of  Auitust  8,  1895.  will  be  affirmed  Id 
part  and  reversed  io  part,  aod  the  causes,  ex- 
cept those  that  will  be  dismissed,  roust  be  re 
fDHoded  to  the  eod  that  another  order  may  be 
passed  coDforming  to  this  opinion. 

Order  afflrmed  in  part,  and  reversed  in  part, 
and  cauM>8  remanded  to  the  end  that  another 
«rder  may  be  passed  in  conformity  to  this  opin- 
ion; one  half  the  costs  in  all  the  cases  to  be 
psid  out  of  the  general  fund,  the  other  half  to 
he  paid  out  of  the  special  fund. 


Henry  H.  KERR.  Receiver  of  the  City  Na- 
tional Bank  of  Quannah,  Texas,  AppUt 

V. 

John  D.  URIE. 


C. 


Md. 


1.  A  trjuisfbr  of  stoelc  in  a  national 
banlc  of  anotlier  statOf  made  in  Maryland  to 
a  married  woman,  who  fs  oompetent  by  the  law 
of  tbat  state  to  be  a  stockbolder,  to  valid.  Irre 
•pectjve  of  the  law  of  the  state  In  which  the 
bank  to  situated. 

2.  One  who  holds  stock  as  the  self-ap- 
pointed attorney  or  trustee  of  an  infant, 
without  anything  on  the  books  of  the  cori)ora- 
tion  to  show  tbat  the  holder  is  not  the  actual  and 
beoefictal  owner,  is  liable  as  a  stockholder* 

(June  28, 1897.) 

APP£AL  hj  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Kent  County  in  fa- 
▼or  of  defendant  in  an  action  brought  to  en- 
force defendant's  statutory  liability  as  a  stock- 
holder of  an  insolvent  national  bank.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jaaaes  A.  Pearee*  for  appellant: 

The  slate  courts  had  jurisdiction. 

Oafiin  Y.  JUouseman,  98  U.  S.  180,  28  L.  ed. 
f33;  OrdwaffY.  Central Ifat  Bank,  Aind.  2X7, 
28  Am.  Rep.  455. 

The  remedy  is  at  law,  and  not  in  equity,  in 
this  case. 

Kennedy  ▼.  Gibson,  75  U.  S.  8  Wall.  408, 19 
L.  ed.  476. 

The  order  of  the  controller  as  to  the  assess- 
tnent  ia  conclusive,  and  a  certified  copy  thereof 
is  the  only  evidence  required. 

Kennedy  v.  QibMn,  lb  U.  8.  8  Wall.  498,  10 
h,  ed.  476;  Oermania  Nat,  Dank  v.  Cane,  99 
U.  8.  628,  25  L.  ed.  448:  Adame  v.  Johnson 
i'Bowden  v.  Johnson"),  107  U.  S.  251,  27  L. 
«d.  386. 

The  defendant  in  this  case  is  liable  to  the  as- 
sessment made,  and  the  enforcement  of  bis 
personal  liability  is  the  only  recourse  of  the 
plaintiff  in  this  case. 

Married  women  have  been  held  liable  be- 
cause of  the  law  of  the  place  authorizing 
tbem  Io  become  so. 

Bundy  v.  Cocke,  123  U.  8.  185,  82  L  ed.  897; 
FoOer  v.  Chase,  75  Fed.  Rep.  797. 

In  all  of  the  cases  in  which  the  liability  of  a 
married  woman  has  been  sustained,  noi  one  can 
be  found  in  which  she  was  not  the  beneficial 
owner  of  the  stock. 


Mrs.  Urie.  l)eing;  by  the  express  terms  of  the 
assignment  to  her,  and  of  the  certificate  there- 
after issued  to  her,  a  trustee  for  another, would 
have  brought  herself  directly  within  the  ex- 
emption from  personal  liability  secured  by 
§  5152  to  trustees,  had  she  been  sued  to  recover 
this  assessment. 

A  married  woman  may  be  a  trustee. 

Perry,  Tr.  §  50;  Bouldin  y.  BeynMs,  68 
Md.  495. 

A  married  woman  cannot  bind  herself  per- 
sonally in  dealing  with  the  trust  estate.  She 
may,  as  agent,  bind  one  who  is  competent  to 
authorfze  and  has  authorized  her  to  act  for 
him,  but  would  not  be  liable  to  third  parties 
with  whom  she  dealt  in  her  own  name. 

14  Am.  &  Eng.  £nc.  Law,  p.  681;  Atcry  v. 
Qnffin,  L.  R.  6  Eq.  606. 

Capital  stock,  and  especially  unpaid  sub- 
scriptions to  the  capital  stock,  constitute  a 
trust  fund  for  the  benefit  of  the  creditors  of 
the  corporation. 

Cook,  Stock  &  Stockholders,  §  199;  Sairyer 
V.  Hoaff,  84  U;  S.  17  Wail.  610.  21  L.  ed.  781. 

The  liability  [to  assessment  to  the  full  par 
value  of  the  stock  is  as  much  a  part  of  the 
"unpaid  subscription"  as  is  the  original  par 
value  of  the  stock,  till  it  is  fully  paid,  and  ia 
in  fact  a  part  of  the  original  subscription,  the 
liability  being  an  inherent  part  of  such  sub- 
scription. 

Davis  V.  First  Baptiet  8oe.  44  Conn.  582,  2 
Browne,  Nat.  Bank  Cas.  110;  Bider  ▼.  Morris- 
son,  54  Md.  429. 

The  assignment  is  not  effective  in  law  to  ter- 
minate de^ndant's  personal  liability. 

Johnson  v.  LaJUn,  5  Dili.  65;  Oermania  Nat, 
Bank  v.  Case,  99  U.  8.  628.  25  L.  ed.  448: 
Adams  v.  Johnson  {*'Roteden  v.  Johnson"),  107 
U.  S.  251,  27  L.  ed.  8S6;  Cattleman  v.  Holmes, 
4  J.  J.  Marsh.  1;  Roman  v.  Fry.  6  J,  J.  Marsh. 
684:  Be  Beeiproeity  Bank,  22  N.  Y.  18:  Cap- 
per's Case,  L.  &  8  Ch.  458;  Curtis^s  Case,  L. 
R.  6  £q.  455;  Weston's  Case,  L.  R  5  Ch.  614; 
Nickalls  v.  Merry,  L.  R.  7  H.  L.  580;  Bn^s 
Case,  24Beav.  818;  Foster  v.  CJiase,  75  Fed. 
Rep.  797. 

Messrs,  Charles  F.  Harley  and  John 
D.  Urie,  for  appellee: 

Transfers  of  stock  in  national  bank  associa- 
tions are  not  (governed  by  different  rules  from 
those  which  are  ordinarily  applied  to  the  trans- 
fers or  shares  in  other  corporate  bodies. 

Johnston  V.  Lafflin,  103  U.  S.  800,  26  L.  ed. 
532. 

The  use  of  the  word  "trustee"  in  this  ooo- 
nection  is  entirely  erroneous. 

Anderson.  Law  Diet.  p.  1057;  Davis  v.  First 
BaptiHt  Soc,\^  Conn.  582. 

The  stock  siands.  not  in  the  name  of  an  in- 
fant, but  in  the  name  of  an  adult,  a  married 
woman,  and  she  is  liable  under  the  national 
bank  act,  to  assessment. 

Keyset  v.  Uitz,  133  U.  S.  18S,  83  L.  ed.  581; 
Anderson  v.  Line,  14  Fed.  Ucp.  405;  Robin- 
son V.  Turrenfine,  59  Fed.  Rep.  554;  Witfers 
V.  Sowles,  35  Fed.  Rep.  tJ40;  Simmons  v.  Dent, 
16  Mo.  App.  288. 

The  agreement  to  transfer  was  made  in  June, 


NoTB.— Asto  the  efTectof  the  apparent  owner- 
ship Of  stock  on  the  books  of  a  oorporation  to  ren- 
der one  liatde  as  a  stookholder,  see  noU  to  Andrews 

88L.R.  A. 


V.  National  Foundry  ft  P.  Works  (C  G.  App.  7th 
C.)  86  L.  R.  A.  189.  reviewing  the  authorities  ou  thla 
subject  as  applied  to  a  pleU^re  of  stock. 
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1898,  while  the  said  bank  was  a  going,  divi- 
dend-pa^iog  concern,  and  the  agreement  was 
carried  into  effect  in  July  following,  before  the 
parties  thereto  had  any  knowledge  of  the  pass- 
ing of  the  dividend  by  said  bank,  and  nearly  a 
year  and  a  half  before  the  said  bank  was 
wrecked  by  the  cashier  eml)ezzling  its'  funds. 

Sinclair  ▼.  Diciffht,  9  App.  Div.  297,  8 
Thomp.  Corp.  §iJ  8255  */ w^a.y  iThomp.  Corp. 
g^  210  &t  teq.;  Cook,  Stock  ft  Stockholders, 
8d.  ed.  ^g  254  ei  Mq, 

This  transfer,  having  been  made  for  a  valu- 
able consideration,  is  legally  presumed  to  be 
bona  fide. 

(JUnn  V.  Oro73tr,  8  Md.  212;  also  Bump, 
Fraud.  Con  v.  4lb  ed.  p.  217;  Maithai  v. 
Heather.  57  Md.  484;  Lynn  v.  Baltimore  d  0. 
B.  Co,  CO  Md.407.  45  Am.  Rep.  741. 

Eyen  if  we  consider  Lillian  Urie,  as  attorney 
or  agent  of  M.  L.  Urie.  her  infant  child,  she 
had  a  perfect  legal  ri^ht  to  act  as  such  agent, 
even  in  dealings  with  her  husband,  the  defend- 
ant, with  all  the  liabilities  and  responsibilities 
of  other  agents. 

Story,  Agencr,  g  7;  Mechem.  Agencv,  g61: 
1  Am.  &  Eng.  Enc.  Law.  2d  ed.  p.  947.' 

Lillian  Urie  has  all  the  rights  and  all  the  lia- 
bilities of  a  feme  sole  in  the  premises;  and  the 
liability  of  an  agent  purchasing  or  holding  for 
an  infant  is  incontrovertible. 

Story.  Agency,  9th  ed.  ^  264;  1  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  1122;  Cook,  Stock  & 
Stockholders,  8d  ed.  ^  67. 

In  either  view  of  the  rase. whether  as  an  indi- 
vidual holder  of  the  stock  as  appears  by  the 
stock  book  of  the  bank,  or  as  agent  as  appears 
by  the  certificate  issued  to  her,  Lillian  Urie  is 
liable  and  alone  liable  for  the  assessment  on  this 
•took. 

The  fact  that  the  bank  accepted  the  transfer, 
canceled  the  certificate  formerly  held  by  the 
defendant,  and  entered  the  name  of  iJillian 
Urie  as  the  pcrscnal  holder  of  this  stock  on  the 
books  of  the  bank,  and  the  demand  of  the  re- 
ceiver, who  represents  the  bank,  on  her  for  the 
assessment,  thus  recognizini;  her  personal  re- 
sponsibility therefor,  together  with  the  long 
lapse  of  time  since  the  transfer  of  the  stock, 
estops  the  receiver  from  any  action  against  the 
defendant. 

Parson**  Case,  L.  R.  8  Eq.  656;  Alexander  v. 
Walter,  8  Gill,  239,  50  Am.  Dec.  688;  Bun.p, 
Fraud.  Con  v.  4th  ed.  p.  472;  Bipelow,  Estop- 
pel, 685;  Cababe,  Estoppel,  pp.  12,  48,  105. 

Fovrler»  J.,  delivered  the  opinion  of  the 
court: 

The  question  presented  by  this  appeal  is 
whether  a  married  woman  residing  in  this  state 
is  capable  of  holding  stock  in  a  national  bank 
located  and  doinir  business  in  the  state  of  Texas, 
and,  if  so.  whether  she  is  liable  as  such  stock- 
holder, under  the  personal  liability  provisions 
of  fc^  5152  of  the  Revi.«ed  Statutes  of  the  United 
States.  Whatever  diflBculty  may  surround  this 
question  arises,  we  think,  more  from  the  man- 
ner in  which  it  is  presented  in  this  case,  than 
from  any  other  cause,  for  it  can  hardly  be  sup- 
posed that  at  this  day,  when  by  the  law  of  most 
all  the  stHtes  ^  married  woman  may  contract 
as  hfeme  sole  in  respect  to  her  separate  estate, 
she  IS  without  power  to  subscribe  for  or  become 
the  transferee  of  the  stock  of  a  national  bank. 
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The  learned  author  of  Cook  on  Stock,  Stock- 
holders, and  Corporation  Law  (§  250)  expresaes- 
the  opinion  that,  without  doubt,   a  married 
woman  may  become  the  transferee  of  sucl^ 
stock.    Certainly  Kfeme  sole  may  be  aach  a 
stockholder,  and  would  undoubtedly  be  subject 
to  all  the  personal  liabilities  imposed  by  f^5l52. 
And,  if  this  be  so,  what  would  be  the  elTect  of 
her  marriage  upon  her  right  to  hold  bank  stock?* 
Would  she  be  any  the  less  a  stockholder  after 
than  before  her  marriage?    There  is  certainly 
nothing  in  the  acts  of  Congress  which  can  be 
held  to  exclude  married  women  from  the  priv- 
ilege of  owning  this  class  of  valuable  per8onal» 
property. 

The  question  before  us  is  thus  presented:   It 
appears  from  the  agreed  statement  of  facts- 
that  in  April,  1891,  the  defendant.  John  D. 
Urie,  purchased  for  the  benefit  of  his  infant 
daughter  (a  child  four  years  old)  ten  shares 
of  the  capital  stock  of  the  City  National  Bank 
of  Quannah.  and  that  hia  wife  requested  the  ceT> 
tificate  therefor  should  be  placed  in  her  name» 
which  was  accordingly  done.    The  bank  bav- 
in'; called  upon  Mrs  Urie  to  pay  into  its  surplus 
$250,  she  was  unable  to  do  so.  and  the  defend- 
ant (her  husband)  agreed  to.  and  did,  furnisik 
the  money  the  bank  had  called  for,  provided  the* 
stock  in  question  should  be  transferred  to  him, 
to  be  held  for  the  benefit  of  their  infant  child^ 
as  Mrs.  Urie  had  held  it  in  the  first  intstauce. 
The  original  certificate  which  had  been  issued 
to  her  was  accordingly  surrendered,  and  an- 
other was  issued  to  the  defendant,  in  February, 
1892,  which  he  subsequently  transferred  to  her 
at  her  request  and  in  consideration  of  $188.10 
paid  to  him  by  her.    It  is  admitted  that  this 
transfer  is  bona  fide  and  for  value.   The  assign- 
ment by  the  defendant  was  to  his  wife  as  at- 
torney, and  the  certificate  was  so  drawn,  but 
it  appears  by  the  agreed  statement  of  facts  that 
the  stock  was  issu^  to  and  held  by  Mrs.  Urie* 
personally,  as  shown  by  the  stub  of  the  stock 
book.  The  bank  having  become  insolvent,  a  re- 
ceiver was  duly  appointed,  who  has  instituted 
suits  against  the  stockholders  of  said  bank  to 
enforce  the  personal  liability  provided  by  §5152. 
But  instead  of  suing  Mrs.  Urie,  who,  accordiDg* 
to  the  books  of  the  bank,  is  the  holder  of  the- 
stock,  suit  has  been  brought  against  her  hus- 
band, upon  the  theory  that  his  transfer  of  the 
stock  to  her  is  void,  not,  however,  by  reason 
of  any  fraud  or  irregularity  in  the  transfer,  but 
upon  the  sole  ground  that  BIrs.  Urie,  being  a 
married  woman,  is  incapable  of  being  a  stock- 
holder.     Such  a  proposition    at   first  bluab. 
would  Feem  to  be  altogether  untenable,  nor  do 
we  think  this  first  impression  has  been  over- 
come by  any  areument  we  have  heard.    It  is 
too  late  at  this  date  to  regulate  the  property 
rights  of  married  women  by  the  ancient  com- 
mon law  of  England.     That  has  been  abroeated 
in  this  country  almost  universally,  and,  as  .Mr. 
Cook  says,  married  women  may  doubtless  io 
all  the  states  become  transferees  of  bank  stock, 
and  the  learned  counsel  for  the  appellant  is 
forced  to  admit  that,  if  the  law  as  thus  laid 
down  is  to  prevail,  his  proposiiion  must  fail. 

If  the  question  before  us  had  arisen  out  of  s 
contrac  conceded  to  be  a  Maryland  contract, 
we  think  there  could  not  have  been  any  (}oubt 
as  to  the  legality  of  Mrs  Urie's  holding,  for 
under  our  statute  all  the  property,  real  and  per- 
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sonal,  belongini?  to  a  woman  at  the  time  of  ber 
marriaf>e,  and  all  property  wbicb  she  may  ac- 
quire by  purchase, -gilt,  grant,  devise,  bequest, 
descent,  or  in  course  of  distribution,  she  shall 
hold  for  her  separate  use,  etc.     There  can  be 
no  doubt,  therefore,    that    where  a  married 
woman  is  in  pos.^ession  of  bank  stock  before 
she  is  married,  or  which  after  marriage  came 
to  her,  aa  provided  by  the  statute,  she  would 
hold  it  as  her  separate  property,  as  provided 
by  the  Code.     The  fact  that  her  power  of  dis- 
position may  be  limited  makes  her  none  the  less 
a  stockholder.     But  it  is  said  the  contract  is 
not  a  Maryland  contract,  but  is  a  contract 
made  in  Texas,  and  that  therefore  tbe  rights 
of  the  parties  must  be  determined  by  the  law 
of  the  latter  state.    And  this  contention  is  baaed 
upon  the  proposition  that  a  subscription  made 
in  one  state  to  capital  stock  of  a  corporation 
which  exists  in  and  carries  on  its  business  in 
another  state  is  a  contract  to  t>e  performed  in 
ibe  latter  state,  and  is  governed  by  the  laws  of 
that  state.     W  hile  this  general  proposition  may 
be  conceded,  yet  it  must  be  remembered  that 
Ibe  contract  we  are  considering  is  not  the  con- 
tract of  subscription,  but  tbecoutract  by  wbicb 
the  defendant  transferred  to  his  wife  the  stock 
already  subscribed  for  by  her.    It  would  seem 
to  follow,  if  the  contention  of  the  appellant  be 
correct,  namely,  that  Mrs.  Urie  has  no  legal 
capacity  to  subscribe  for  or  hold  the  stock, 
that  the  original  contract  of  subscription  wbicii 
was  made  by  her  and  in  her  own  name,  al- 
though the  money  was  furnished  by  her  hus- 
band, was  null  and  void;  and  therefore  no  lia- 
bility ever  arose  under  §   5152.   and    hence 
the  defendant   never    incurred  anv  liability 
thereunder,  unless  the  mere  fact  that  he  fur- 
nished the  monev  to  pay  for  the  stock  would 
make  him  so  liable;  and  this  cannot  be,  be- 
cause  the    liability   under   §   6153    attaches 
only  to  persons  who  are  stockholders  either  in 
their  own  tight  or  in  some  representative  ca- 
pacity, not  exempted  by  the  express  terms  of 
that  secHbh.    But,  be  this  as  it  may,  we  have 
already  said  the  question  now  before  us  is  tbe 
validity  of  transfer  of  the  stock  by  the  de- 
fendant to  bis  wife.     By  means  of'tbib  con- 
tract  of    transfer  which   was   made   in  this 
stale   by     two    citizens   of    this   state,    and 
therefore    to    be    governed    by    the  laws  of 
this  slate,  the  defendant,  in  good  faith  and  for 
value,  asaigoed,  and,  we  ibiok,  had  a  right 
(DO  creditor  of  his  objecting)  to  thus  assign 
it    The  contract  was  complete  when  the  trans- 
fer wa.s  made,  and  his  ownership  of  the  stock, 
which  is  conceded,  carried  with  it,  acc6rd1ng 
to  the  weight  of  authority  of  the  later  deci- 
sions, the  right  to  make  the  transfer,  because 
stock  is  characterized  by  the  same  features  as 
01  her  forms  of  personal  property.     Nor  was  it 
es*ieniial  to  the  transferee's  equitable  title  that 
she  should  have  a  new  certificaie  issued  to 
her.    It  was  said  by  Davis,  J.,  in  tbe  leading 
ciise  of  iV>M>  York  dt  N.  U.  R.  Co.  v.  Srhuifler, 
34  N.  Y.  81,  **that    the  nonproduclion   and 
eurreoder  of  tbe  certificate  at  the  time  of  the 
transfer  is  not  fatal  to  the  title  of  the  trans- 
Itri'e.    It  is  only  essential  to  the  safety  of  tbe 
corporation."    And  in  Baltimore  City  Pass.  /?. 
Co.  V    8ev!ea,  Bo    Md.  23S,  C  Am.  Rep.  402. 
U  is  siiid  tbat  when  shares  are  assigned,  al- 
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though  not  made  on  the  books  of  the  corpora- 
tion, title  passes  to  the  assignee. 

In  later  cases—  Baltimore  Retort  it  F.  Brick- 
Co.  V.  Mali,  65  Md.  96,  97.  57  Am.  Rep.  804;. 
Swift  T.  Smith,  65  Md.  485,  57  Am.  Rep,  8H6;. 
and  HotiU  v.  Tamer,  69  Md.  524.— it  was  held 
that  such  a  title  is  an  equitable  title,  giving  to* 
the  tiausferce  the  right  to  enforce  actual  en  try 
of  the  transfer  upon  the  .books  of  the  corpora- 
tion, and  thus  to  convert  the  equitable  into  a 
legal  title.    We  conclude,  therefore,  tbat  by 
▼irtue  of  the  transfer  in  Maryland,  and  with- 
out regard  to  the  laws  of  Texas,  Mrs.  Urie  be- 
came tbe  equitable  and  real  bolder  of  the  stock 
in  question:  and.  if  this  be  so,  no  question  a» 
to  her  powers  of  disposition,  or  as  to  whether 
she  is  or  is  not  capable  under  the  laws  of  Texas* 
to  make  contracts,  can  arise  in  this  case,  for  the 
liability  of  a  stockboldAr  arises  not  under  any 
law  of  Texas,  which  it  is  contended  bos  not  beet» 
proved  in  this  case,  but  under  the  act  of  Con- 
gress.    And  the  contracts  which  it  is  claimed 
she  is  liable  on  are  not  her  contracts,  but  t he- 
contracts  of  tbe  bank.     Witters  y.  SotoUs.  8.'V 
Fed.  Rep.  641;  U.  8.  Rev.  8Ut.  §  5152.    The- 
right  to  be  a  stockholder  is  given  to  her  by  the- 
law  of  tbe  state  where  she  resides,  and  her 
rights  and  liabilities,  as  such,  are  provided  by 
the  acts  of  Congress.    But  if  we  could,  with- 
out proof,  say  what  is  the  law  of  Texas,  it 
would  be  found,  upon  this  question,  the  same- 
substantially  as    ours.     "All  property,  both 
real    and   personal,    of  the   wife,  owned  or 
claimed  by  her  before  marriage,  and  that  ac- 
quired afterwards  by  gift,  devise  or  descent, 
.  .  .  shall  be  the  separate    property  of  the- 
wlfe."    Tex.  Rev.  Stat  art  2367. 

The  case  of  Ke^fser  ▼.  Uitz,  188  U.  8.  151,  8^ 
L.  ed.  588.  was  relied  c.n  by  tbe  defendant  to 
show  that  his  wife,  and  not  he.  was  the  real 
holder  of  the   stock  in  question,  and  that, 
therefore,  she  was  the  proper  defendant  iiv 
this  suit.    Assuming  that  she  had  a  right  to- 
bold  tbe  stock  under  our  state  law,  this  casei^ 
we  think,  conclusive  authoriTv  uplon  the  con- 
trolling question  before  us.     In  delivering  the- 
opinion  of  the  court,  Harlan,  J.,  said: '  'The  only 
persons  holding  shares  of  national  bank  stock, 
whom  the  statute  exempts  from  this  personal 
respnnsibiliiy,  are  executors,  administrator-, 
guardians,    or   trustees.      U.    S.    Rev.   Stat. 
^  5153.     It  is  not  for  tbe  courts,  by  mere  con- 
struction, to  recognize  an  exemption  which 
Congress  has  not  given.    The  hardship  that 
may  result  where  the  ownership  of  national 
bank  stock  bv  a  mairied  woman  is  subject  to* 
tbe  common  law  rights  of  tbe  husband, in  re- 
spect to  its  alienation,  cannot  control  the  in- 
terprc  ation  of  the  statute.    Such  considera- 
tions are  more    properly   for  the  legislative' 
depart oicni."    In  Re  Rtciprodtff  Bank,22  ^. 
Y.  15.  Comstock,  J.,  expressed  the  same  view, 
and  said  that  the  law  in  regard  to  the  imposi- 
tion of  personal  liability  of  stockholders  ouch t 
to  be  so  construed  as  to  maintain  it  in  its  in- 
tegrity,   and    tbat    to  bold   married   women 
exempt  from  its  provisions  would  go  far  to 
defeat  its  polic}'. 

Tbe  appellant,  however,  contended  that,  ad- 
mitting that  Mrs  Urie  was  authorized  to  hold 
the  stock  beneficially,  she  did  not  so  hold  it,, 
but  in  fact  held  it  as  attorney,  agent,  trustee. 
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or  in  some  represeotative  capacity.  But  it  is 
«lear  from  the  eyidence  tbat  she  either  holds 
41S  self-appointed  attorney  or  trustee  for  an 
infant  of  tender  years,  for  an  undisclosed  prin- 
•cipal,  as  appears  by  the  ceriificate,  or  per- 
sonally and  beneficially,  as  appears  by  the 
«tub  of  the  stock  book  of  the  hknk.  In  nei- 
ther event  do  we  think  she  can  evade  the  per- 
gonal liability  of  a  stockholder.  If  persons 
were  allowed  to  subscribe  for  stock  in  a  na- 
tional bank  or  in  any  other  corporation  where 
«  personal  liability  attaches,  either  as  attorney 
for  an  unnamed  principal,  as  self-appointed 
trustee  for  some  unnamed  ceitui  que  tryst,  or 
as  attorney  for  an  unnamed  infant  of  tender 
years,  and,  when  called  upon  to  pay  the  debts 
of  the  bank  to  the  extent  of  the  stock  so  sub- 
acribed,  could  escape  by  simply  declaring  that 
they  represented  in  some  capacity  those  who 
4ire  legally  or  otherwise  incapacitated,  the  law 
would  be  a  dead  letter,  and  the  creditors  of  these 
associations,  which  are  found  in  great  numbers 
in  every  state,  would  be  depriv^  of  the  only 
certain  means  provided  by  law  for  the  pay- 
ment of  their  claims.  But  in  addition  to  this. 
It  is  well  settled  upon  authority  that  one  as- 
suming to  act  as  Mrs.  Urie  has  acted  becomes 
personalty  bound.  The  infant  not  being  lia- 
ible,  liability  attaches  to  the  person  who  makes 
the  subscription;  and,  if  that  person  hns  trans- 
ferred the  stock  to  one  capable  of  taking  and 
holding  it,  the  liability  passes  to  the  latter. 
Cook,  Stock,  Sdtockbolders,  &  Corp.  Law,  §  67. 


j  The  only  safe  rule  on  this  subject  is  that,  when 
stock  is  held  in  a  representative  capacity,  it 
should  be  noted  on   the  stock  book  of  the 
bank;  and,  if  a  person  appears  there  as  abso- 
lute owner  of  the  stock,  he  will  not  generally 
be  permitted  to  deny  it.    If  be  claims  to  be 
trustee,  and  does  not  disclose  It,  he  is  guilty  of 
laches,  for  which  others  should  not  suffer. 
The  settlement  of  the  affairs  of  an  insolvent 
bank  would  be  rendered  a  matter  of  great  ex- 
pense and  delay  if  persons  who  appeared  on 
the  books  of  the  bank  as  individual  stock- 
holders were  permitted  to  relieve  themselves 
by  proving  that  they  held  the  stock  in  a  rep- 
resentative capacity.    Daeit  v.  Weed,  44  Conn. 
569,  2  Browne,  Nat.  Bank  Cas.  115;  Davis  y. 
First  Baptist  Soe.  44  Conn.  582,  2  Browne, 
Nat  Bank  Cas.  110.    But  this  court  has  dis- 
posed of  this  question  in  the  same  way  in  Ma- 
gruder  v.  CoUton,  44  Md.  856, 22  Am.  Rep.  47. 
Thus,  "if  crediiors  must  look  beyond  the  legal 
title,  as  exhibited  by  the  books'of  the  bank, 
they  can  never  know  against  whom  to  pro- 
ceed."   Mrs.  Urie,  as   we  have  seen,    was, 
according  to  the  books  of  the  appellant  bank, 
the  absolute  owner  of  the  stock.    Having  con- 
cluded that  Mrs.   Urie  is  the  holder  of  the 
stock  in  question.  It  follows  that  the  plaintiff's 
prayers  were  properly  refused.    The  rulings 
of  the  court  upon  the  defendant's  prayers  and 
upon  the  demurrer  to  his  plea  are  not  before 

.  us. 

1     Judgment  affirmed. 
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Henry  WALLACE 
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PANY  etal.,  Appts. 
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1.  A  court  of  equity  cannot  dissoWe  or 
wind  np  the  affkirs  and  sequestrate  the 
property  of  a  corporation  without  express  stat- 
utory authority. 

2.  Dissensions  between  two  persons 
who  »re  equal  owners  of  tbe  stock  of  a 
cnrporatlon,  and  are  also  its  ofBcers,  wlU  not 
justify  the  appointment  of  a  receiver  so  long 
as  no  actual  wrongr  is  committed  by  either  of 
them. 

8.  A  receiver  of  that  part  of  the  prop? 
erty  of  a  corporation  which  consists  of 
Bbares  of  stock  in  another  corporation  cannot  be 
appointed  on  account  of  a  disagreement  respect- 
ingr  the  management  and  control  of  the  latter 
corporation*  between  two  persons  who  are  the 
officers  of  tbe  former  corporation  and  own  all  its 
stock  in  equal  shares. 

4«  A  solvent  corporation  cannot  be 
put  into  the  hands  of  a  receiver  on  ac- 
count of  a  debt  not  reduced  to  judgment  or 

Note.— As  to  tbe  appointment  of  receiversof  cor. 
porations,  when  no  other  relief  Is  asked,  see  note  to 
.  Supreme  Sitting,  O.  of  I.  H.  v.  Baker  (Ind.)^)  L.  B. 
A.2ia 
88  L.  R.  A. 


secured  by  any  lien  on  property  of  the  corponu> 
tion. 

(February  11, 1807.) 

APPEAL  by  defendants  from  an  order  of 
the  District  Court  for  Polk  County  ap- 
pointing a  receiver  over  property  of  the  Pierce- 
Wallace  Publishing  Company.    Rerersed, 

Statement  by  Deener,  J. : 

Suit  in  equity  for  the  appointment  of  a  re- 
ceiver of  a  corporation  known  as  the  Pierce- 
Wallace  Publishing  Company,  for  the  winding 
up  of  its  affairs,  and  for  general  equitable  re- 
lief. The  lower  court  ordered  the  ap(>oint- 
ment  of  a  receiver  for  118  shares  of  the  capital 
stock  of  a  corporation  known  as  the  Home- 
stead Company,  owned  by  the  Pierce* Wallace 
Publishing  Company,  and  directed  him  to  at- 
tend tbe  meetinirs  of  the  stockholders  in  the 
Homestead  Company,  and  vote  the  stock  for 
the  Pierce- Wallace  Company,  and  to  care  for 
and  to  preserve  the  said  stock  under  the  ordera 
and  direction  of  the  court  in  the  premisea. 
Defendants  appeal. 

Messrs,  Guemeey  A  Bailey*  for  appel- 
lants: 

A  court  of  equity  has  no  inherent  Jurisdic- 
tion to  appoint  a  receiver  for  a  private  corpo- 
ration. 

High,  Receivers,  ^  288;  Beach,  Receiveia, 
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^  408;  aO  Am.  A  Eog.  Enc.  Law.  d.  67;  Bangs 
T.  Mcintosh,  23  Barb.  598;  AUy.  Gen,  y.  Bank 
4tJ  Niagara,  Hopk.  Ch.  854;  Smith  y.  Lot 
Angeles  Super.  Ct.  97  Cal.  848;  Bowe  v.  Duel, 
48  Barb.  505;  Belmont  ▼.  Erie  R.  Co.  52  Barb. 
637:  Pond  v.  Framington  d  L.  R,  Co, 
180  Mass.  104;  8taU,  Merriam,  y,  Ross,  122 
3io.  435,  23  L.  R  A.  584;  Jones  y.  Bank  of 
JjtadtHU,  10  Colo.  464;  Heap  ▼.  HeapMfg,  Co. 
^1  Mich.  147;  Murray  y.  American  Surety  Co, 
44  U.  8.  App.  43,  70  Fed.  Rep.  841;  Fiscfter  y. 
San  Francisco  Svptr.  Ct,  110  Cal.  129;  La 
Afciete  Francaiss  v.  IBth  Judicial  Dist,  Ct,  53 
Cal.  495. 

Our  statutes  with  reference  to  the  appoint- 
neDt  of  receivers,  applicable  alike  to  corpora- 
tions and  natural  persons,  are  Iowa  Code, 
§  2908,  McClain's  Code  of  1888,  §  4113. 

Id  order  to  warrant  the  appointment  of  a 
receiver  there  must  exist — 

1.  A  civil  action  or  proceedlo impending. 

2.  There  must  be  some  specific  property  in 
coDtroversy,  or,  to  use  the  language  of  the 
statute,  ''property  which  is  the  subject  of  the 
controversy." 

8.  The  application  must  be  made  by  a  party 
to  such  suit. 

4.  In  his  application  he  must  show  that  he 
has  a  probable  right  to,  or  interest  in,  the  prop- 
«rtj  in  controversy^,  and  "that  such  property 
or  its  rents  or  profits  are  in  dsnger  of  beinff 
lost  or  materially  injured  or  impaired"  pend- 
iogthe  disposition  of  the  main  controversy. 

5.  The  receiver  may  be  appointed  "to  take 
charge  of  and  control  such  property'*  under  the 
court's  direction  *'  during  the  pendency  of  the 
action." 

The  plaintiff  has  no  title  to  the  property  in 
controversy;  be  has  not  a  right  to  its  possession; 
be  has  not  a  lien  upon  it;  be  has  not  a  lien 
upon  the  proceeds  of  it;  be  cannot  sell  it;  as  a 
stockholder  in  the  Pierce- Wallace  Publishing 
Company  be  owns  his  stock  in  that  company. 

WfiiU  y.  Origgs,  54  Iowa,  650;  Clark  v. 
J^ymond,94  Iowa, 251;  High,  Receivers. It  11, 
12;  May  v.  Rose,  Freem.  Cb.  (Miss.)  708;  Steele 
V.  Aspy,  128  Ind.  367. 

If  an  injury  were  threatened  this  stock,  and 
the  CTidenoe  absolutely  fails  to  show  it,  Wal- 
lare,  ssa  stockholder  in  the  Pierce-Wallace 
Publishing  Company,  could  not  maintain  a 
4uit  until  be  had  first  applied  to  the  corporation 
sod  requested  it  to  do  it,  and  the  corporation 
under  circumstances  tantamount  to  fraud  and 
bad  faith  bad  refu^.  A  mere  refusal  would 
not  be  enough.  The  element  of  fraud  or  bad 
faith  or  such  circumstances  as  would  throw 
<loubt  upon  the  good  faith  of  the  decision  of 
the  corporate  authorities  not  to  act  must  be  in- 
volved. 

Cook,  Stock  &  Stockholders,  3d  ed.  §g  644, 
646;  Dodge  v.  Woolsey,  59  U.  S.  18  How.  881.  15 
L  ed.  401;  IJatres  v.  Oakland,  104  U.  S.  450,  26 
L  ed.  827;  New  Birmingham  Iron  db  L,  Co,  v. 
BUtens,  12  Tex.  Civ.  App.  410. 

In  the  absence  of  proof  and  averment  of 
<ianger  of  impairment  of  the  value  of  this  stock 
pending  this  suit,  no  receiver  could  be  ap- 
pointed under  any  circumstances. 

Lnomis  V.  McKenzif,  81  Iowa,  4*25;  Sleeper  v. 
Af/i/i,  59  Iowa,  879;  Silverman  y.  Kuhn,  58 
Iowa,  436;  Paine  y.  McElroy,  73  Iowa,  81. 

<8L.R.A. 


A  receiver  can  onl^  be  appointed  as  an  inci- 
dent to  a  pending  action. 

Ex  parU  Whitfield,  2  Atk.  815;  Gluck  is 
Becker.  Receivers  of  Corporations.  §  10;  High, 
Receivers,  3d  ed.  g§  1,  13;  French  y.  Gifford, 
80  Iowa,  148;  Maish  y.  Bird,  59  Iowa,  807; 
Cark  V.  Raymond,  84  Iowa,  251;  State  y.  Rou, 
2  Ohio  N.  P.  86S:  Jones  v.  Bank  cf  Leadville, 
10  Colo.  464;  PeopU  v.  Weigley,  155  Bl.  491; 
Republican  Mountain  Sitter  Mines  v.  Broion, 19 
U.  S.  App.  203,  68  Fed.  Rep.  644.  24  L.  R.  A. 
776. 

The  record  discloses  no  cause  of  action  over 
which  the  court  bad  jurisdiction. 

The  question  presented  is  whether  a  court  of 
equity  has  jurisdiction  on  the  petition  of  a 
private  individual  to  dissolve  a  corporation. 

A  court  of  equity  has  no  such  jurisdiction. 

Morawetz,  Priv.  Corp.  §g  2>$2,  283;  High, 
Receivers.  §§  288,  289;  French  y.  OiJMl,  80 
Iowa,  153;  Hinckley  y.  Pfinter,  83  Wis.  64; 
Hardon  y.  .Newton,  14  Blatchf.  876;  Re  Mart, 
22  Abb.  N.  C.  227;  Magee  y.Oeneseo  Academy^ 

17  N.  Y.  S.  R.  221;  Wheeler  y.  PuUman  Iron 
dt  S.  Co,  143  111.  197.  17  L.  R.  A.  818;  Ntall 
y.  Hill,  16  Cal.  145,  76  Am.  Dec.  508;  La 
Societe  Franeaise  v.  15th  Judical  Dist.  Ct, 
53  Cal.  495;  Mason  y.  Supreme  Court  of  Equi- 
table League  of  America,  77  Md.  488;  Folger  v. 
Columbian  Ins,  Co.  99  Mass.  267;  Heapy.  Heap 
Mfg.  Co,  97  Mich.  147;  Republican  Mountain 
Sitter  Mines  Y,  Brown,  19  U.  S.  App.  203,  58 
Fed.  Rep.  644,  24  L.  R.  A.  776;  VerplanckY, 
Mercantile  Ins,  Co.  2  Paige,  452;  Bayleas  y. 
Orne,  Freem.  Ch.  (Miss.)  172;  WaUrbury 
V.  Merchants*  Union  Exp.  Co.  50  Barb.  167; 
Robertson  Y.  Bullions,  11  N.  Y.  252;  StaU  y. 
Merchants^  Ins,  itT.  Co,S  Humph.  252;  Baker 
y.  Backus,  32  111.  101 ;  Bank  Commissioners  y. 
Bank  of  Buffalo,  6  Paige.  502;  Fountain  Ferry 
Tump,  Road  Co.Y.  Jewell,  8  B.  Mon.  142;  Atty, 
Gen,  y.  Earl  Clarendon,  17  Yes.  Jr.  491; 
Slee  y.  Bloom,  5  Johns.  Ch.  379;  Van  PeU  y. 
United  States  Metallic  Spring  B.  dk  S.  Heel  Co, 

18  Abb.  Pr.  N.  8.  831;  Atty.  Gen.  v.  Bank  of 
Michigan,  Harr.  Ch.  (Mich.)315;^W<^v.  San 
Francisco  City  d  County  Super,  Ct,  110  Cal. 
129. 

A  decree  of  dissolution  does  not  necessarily 
Involve  a  receirersbip. 

Hatemayer  y.  San  Francisco  City  d  County 
Super.  Ct.  84  Cal.  378,  10  L.  R.  A.  627. 

Does  a  disagreement  between  stockholders, 
in  the  absence  of  any  charge  of  fraud,  warrant 
a  dissolution  of  a  corporation  under  our  stat- 
utes? The  articles  of  incorporation  constitute 
a  contract. 

Heald  v.  Owen,  79  Iowa,  23;  R^ubUcan 
Mountain  Silver  Mines  v.  Brown,\9  U.  S.  App. 
203,  58  Fed  Rep.  644.  24  L.  R.  A.  776. 

The  fact  that  there  are  deadlocks,  and  that 
the  parlies  must  seek  relief  from  mutual  con- 
cessions, forces  concessions  and  makes  inter- 
ference unnecessary. 

LoomiM  Y.  McKenzie,  31  Iowa,  425;  McGeorge 
V.  Big  Stone  Gap  Improv.  Co.  57  Fed.  Rep. 
262:  Glenn  Y.  UggeU,  47  Fed.  Rep.  474;  Jones 
V.  Bank  of  LeadciUe,  10  Colo.  464:  Gluck  & 
Becker,  Receivers  of  Corporations,  ^  27;  Ein- 
stein Y.  Rosenfdd,  38  N.  J.  £q.  309;  Little 
Warrior  Coal  Co,  v.  Hooper,  105  Ala.  665; 
American  Loan  <§  T.  Co.  v.  Toledo,  0.  dt  8.  R. 
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Ch.  89  Fed.  Rep.  416;  Vanduter  ▼.  Vandfizer, 
70  Iowa.  614;  Mdben  v.  Mahen,  72  Iowa.  65S. 
'  The  court  by  its  order  practically  under- 
takes tbe  management  of  the  Homestead  Com- 
pany, wbicb  it  cannot  do  in  tbis  action. 

liook  ▼.  /o8u>orth,  24  U.  S.  App.  841,  64 
Fed.  Rep.  448. 

Meisrs.  Dudley  A  Coffin  and  Biahopt 
Bo  went  A  Fleming^,  for  appellee: 

As  a  stockholder  in  the  defendant  corpora- 
tion, tbe  plaintiff  possesses  tbe  rifrbt  to  a  voice 
in  its  management,  and  to  have  a  share  in  its 
profits  and  ultimate  assets. 

Cook  Stock  &  iStockbolders,  §  11. 

If  bis  share,  or  right  to  share,  In  tbe  corpo- 
rate management  of  property,  is  matcriallv  in- 
terfered with,  and  the  corporation  itself  re- 
fuses, or  is  unable,  to  redress  tbe  urong,  tbe 
ear  of  a  court  of  equity  ought  to  be  open  to 
Lim. 

French  v.  Oxford,  80  Iowa,  148. 

Tbe  following  authorities  distinctly  recog- 
nize the  right  of  a  stockholder  to  sue  by  rea- 
son of  bis  interest  as  such,  and  to  have  a  re- 
ceiver. 

Bid  ▼.  Qlaigow  R,  Co.  41  Fed.  Rep.  610; 
Zahriskie  y.  CUveland,  C.  dk  C.  R  Co.  64  U.  S. 
28  How.  881,  16  L.  ed.  488;  Edi9on  v.  Edison 
United  Phonograph  Co  52  N.  J.  Eq.  620:  Ein- 
stein  v.  Kosenjeld,  88  N.  J.  Eq.  8U»:  Feat/ier- 
stone  v.  Cooke,  L.  R.  16  Eq.  298;  Lawrence  v. 
(Jreentoich  F,  Ins.  Co,  1  Paige,  587. 

Tbe  corporation,  ns  such,  cannot  act,  and 
neither  director  would  respond  to  a  call  for  aid 
from  the  other.  With  this  condition  of  affairs 
existing,  it  is  clenr  tbst  either  may  sue,  and 
have  such  relief  as  the  facts  may  warrant. 

Wai,ne  Pike  Co.  v.  IJammons,  129  Ind.  868; 
Svpreme  Sitting,  0.  of  f.  II.  v.  Baher,  184 
Ind.  298,  20  L.  R  A.  210;  Cook,  Stock  & 
Stockholders,  §  741,  and  note. 

The  pra3*er  of  plaintiff  is  also  that  it  ma^ 
have  firencral  equitable  relief.  Hereunder  it 
may  have  any  relief  consistent  with  the  plead- 
ings and  proofs,  even  though  not  specially 
asked  for. 

Pond  V.  Waterloo  Agri.  Works,  60  Iowa, 
596. 

Tbe  court  may  appoint  a  receiver  to  avoid 
loss  and  preserve  tbe  property  until  it  can  as 
certain  what  are  the  rights  of  the  parties.  As 
a  matter  of  course  tbe  receiver  may  take  pos- 
session of  all  the  properly.  It  has  been  held 
that  this  does  not  have  tbe  effect  to  work  a  dis- 
solution. 

Life  A»so,  of  America  y.  RundJe  {*'Belfe  v. 
Bundle^*),  108  U.  S.  222,  26  L,  ed.  887;  Parsons 
▼.  Charter  Oak  L.  Ins.  Co.  81  Fed.  Rep.  805; 
J/anselnmn  v.  Japanese  Development  Co.  2  Ind. 
App.  180. 

To  deprive  a  corporation  of  all  its  assets  does 
not  have  the  legal  effect  to  dissolve  it,  or  even 
to  impair  its  franchise. 

State,  Atty.  Gen.,  v.  Merchant,  87  Ohio  St. 
251;  Tbomp.  Corp.  t-g  6602.  6G83. 

The  case  presented  is  that,  of  a  corporation 
having  a  hoard  of  dirertors  who,  because  of 
bitter  personal  enmity  which  hss  been  fed  and 
fosteretl  until  reconciliation  has  become  impos- 
sible, might  as  well  be  with  the  world  between 
them,  and  with  the  existence  of  each  to  the 
other  unknown,  as  fnr  as  anything  like  co  op- 
eration between  them  is  concerned. 

at  L.  a  A. 


Equity  will  afford  adequate  relief  In  such  ». 
case. 

Edison  ▼.  Edison  United  Phonograph  Co.  5^ 
N.  J.  Eo.  620;  Archer  v.  American  H  atenrorkm 
Co  50  N.  J.  £q.  83;  Lawrence  y.  Greenwich  /C 
Ins,  Co.  1  Paige,  587;  Meier  v.  Kansas  P.  R. 
Co.  5  Dill.  476. 

The  couits  will  interfere  whenever  tbe  man- 
^S^^S  agents  of  a  corporation  cannot,  or  will 
not,  properly  carry  on  its  buMness. 

Morawetz,  Priv.  Corp.  $  273;  Pond  v.  Ver- 
viont  Valley  R.  Co.  12  Blatchf.  280;  Fenther- 
stone  V.  Cooke,  L.  R.  16  Eq.  298;  Lehigh  Coat 
&  Nov.  Co.  Y.  Central  B,  Co.  85  N.  J.  Eg  849; 
Elki?is  V.  Camden  dt  A.  B  Co.  86  N.  J.  Eq. 
467,  Affirmed,  Camden  db  A.  B.  Co.  v.  EOcins, 
87  N.  J.  Eq.  278. 

Each  sto<'khoIder,  having  an  interest  in  the^ 
corporate  concern  as  an  entirely,  is  entitled  to- 
have  his  rights  protected  accordint^ly. 

Cook,  Stock  &  Stockholders,  ^  684;  Feather- 
stone  V.  C'ooke,  L.  R.  16  Eq.  808. 

If  the  disss reement  between  the  managing 
agents  could  not  lie  leconciled  without  one  or 
the  other  abandoning  conscience  and  bis  sense- 
of  honor  and  riebt,  if  no  stockholders'  meeting 
could  be  held  at  which  the  difficulty  could  lie 
settled  or  remedied,  the  court  will  proceed  to* 
wind  up  the  affairs  of  the  corporation. 

Morawetz,  Priv.  Corp.  §  282;  Re  Suburban 
Hotel  Co,  L.  R.  2  Ch.  787;  Fautds  7.  Tates,  5T 
111.  416,  11  Am.  Rep.  24. 

Deemer,  J.,  delivered  the  opinion  of  the- 
court: 

The  Pierce- Wallace  Publishing  Company  i» 
a  corporation  organized  under  tbe  laws  of  this- 
state,  faavioff^its  principal  place  of  business-  ic^ 
the  city  of  I>es  Moines.  The  stock  is  owned 
in  equal  shares  by  plaintiff  and  the  defend- 
ant J.  M.  Pierce,  and  these  parties  are  the  sole 
directors  and  officers  of  the  corporation:  Pierce- 
lieing  the  president  and  business  manager,  and 
Wallace  the  secretary  and  treasurer  and  editor. 
Tbe  corporation  owns  118  shares  of  tbe  capital 
stock  of  another  corporation  known  as  tbe 
Homestead  Company,  and  also  owns  and  con- 
ducts two  newspapers,  —  one  known  as  the- 
Wisconsin  Farmer,  conducted  and  carried  on 
at  Madison,  Wisconsin,  and  another  known  aa 
the  Live  Stock  Indicator,  published  at  Kansas 
City,  in  tbe  state  of  Missouri.  The  118  sb^tes 
of  stock  owned  by  the  Pierce- Wall  ace  Com- 
panv  in  theHomstesd  Company  are  a  majority 
of  the  stock  in  the  latter  com pany.  Tbe  ot  her 
stock  is  owned  by  S.  F.  Stewart,  Frank  Dun- 
ning, A.  Q.  Lucas,  and  Pierce  and  WalUce 
in  their  individual  capacity.  In  his  original 
petition  the  appellee  asked  for  a  dissolution 
of  the  corporation  and  a  distribution  of  its- 
asFcts,  but  tbis  he  afterwards  amended  by 
striking  out  the  prayer  for  dissolution,  and 
the  relief  asked  when  the  case  was  tried 
was  the  appointment  of  a  receiver,  and  such 
ec^uitable  relief  as  the  facts  would  warrant 
His  claim  in  this  court  is  (using  tbe  language 
of  his  counsel):  (1)  That  Pierce  and  Wallace 
were  the  sole  and  equal  owners  of  the  stock  in 
the  Pierce- Wallace  Publishing  Company.  (2) 
That  between  these  two  men  differences  of  a 
personal  nature  had  arisen,  and  from  an  ac- 
cumulation of  causes  had  become  so  intensi- 
fied that  nothing  in  tbe  way  of  conference  or 
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•commciDlcatioii  between  tbem  was  possible.  (8) 
That  in  coDsequence  do  meetiofl:  of  ibe  board 
<of  directors  or  stockholders  could  be  had.  and 
no  authoritative  direciioD  could  be  giveD  in  the 
affairs  of  the  corporation.  (4)  That  Pierce  bad 
taken  possession  of  and  assumed  control  over 
the  affairs  and  property  of  the  corporation,  and 
by  one  means  and  another  was  excluding  Wal- 
lace therefrom.  (5)  That  in  many  respects  the 
management  b^  Pierce  was  not  only  contrary 
to  (be  views  oi  Wallace,  but,  having  taken  sole 
possession,  and  maintaining  it  by  such  means 
as  mi^ht  be  required,  he  was  manipulating 
matters  in  his  own  interest,  and  utterly  disre- 
garding therightsand  wishes  of  Wallace.  And 
he  contends  that  the  order  appointing  the  re- 
ceiver should  be  sustained. 

We  are  at  a  loss  to  know  whether  or  not 
appellee  is  asking  for  the  dissolution  of  the 
Pierce  Wallace  corporation.     He  struck  out 
tills  part  of  ihe  prayer  from  his  original  peti- 
tion, and  does  not  expressly  insist  upon  this 
relief,  although  bis  cooleotion  seems  to  be  that 
at  tbe  final  hearing  be  should  bavesucli  a  de- 
•rreeas  would  practically  amount  to  a  dissolu- 
tion of  the  corporation.    Ii  may  be  tbat  the 
reason  why  he  does  not  ask  that  the  corpora- 
tion be  dissolved  is  to  be  found  in  the  fact  that 
bis  counsel  are  of  the  opinion  that  such  relief 
cannot  be  had  under  the  facts  as  they  are  dis- 
■olused  by  this  record.  But,  whether  this  be  the 
fact  or  not,  it  is  certainly  true  tbat,  in  tbe  ab- 
sence of  express  statutory  authority,  jurisdic- 
tion of  courts  of  equity  does  not  exist  over  the 
corporate  iKKiies  to  such  an  extent  as  to  justify 
tbem  in  dissolving  corporations,  or  of  winding 
up  ibeir  affairs  and  sequestrating  their  prop- 
erty.   This  seems  to  be  so  well  settled  that 
there  is  scarcely  a  dissentine  voice  in  author- 
ity.   See  Hii?h,  Receivers,  3d  ed.  §^  288.  289; 
Beach.  Receivers,  §  408;  20  Am.  &  Enff  Enc. 
Law,  p.  57;  Morawetz.  Friv.  Corp.  $$  282,  288; 
yreneh  v.  Gifft/rd,  30  Iowa.  153:  Tbomp.  Corp. 
^^  4538,  4589.  6703.     Our  statutes  do  not.  in 
lerms,  authorize  tbe  api)ointment  of  a  receiver 
"for  tbe  purpose  of  winding  up  a  goini?  corpora- 
lion.    The  only  provision  we  have  ia  general 
in  character,  and  does  not  relate  to  any  specific 
da^  of  cases.     It  is   as    follows:     "On  the 
petition  of  either  party  to  a  civil  action  or  pro- 
ceeding wherein  be  shows  he  has  a  probubie 
right  to  or  interest  in  aby  property  which  is 
tbe  subject  of  the  controversy,  and  tbat  such 
property  or  its  rents  or  profits  are  in  danger 
■of  being  lost  or  materially  injured  or  impaired 
•    .    .    the  court,     ...     if  satisfied    ihat 
Ihe  interests  of  one  or  both  parties    will  be 
Ibereby  promoted  and  the  substantial  rights  of 
neither    unduly    infringed,  may    appoint  a 
receiver  to  take  charge  of  and  control  such 
property  under  its  direction  during  tbe  pen- 
dency of  the  action,  and  may  order  and  coerce 
the  delivery    of  it  to  him."    Code,  §  2008. 
We  have  heretofore  held  tbat  this  bcction  does 
not  authorize  tbe  dissolution  of  a  corporation 
by  a  court  of  equity,  nor  the  placing  of  its 
T/opcny  In  the  hands  of  a  receiver,  which  prac- 
ticallv  accomplishes  tbe  same  purpose.  French 
^.  Giffard,  30  Iowa,  158.    We  have  also  held, 
(however,  that  one  who  brings  himself  within 
tbe  provisions   of   ^   2908  may  have  a  re- 
■<'eiver  appointed  as  well  of  the  effects  of  a 
o^rporation  as  of  an  individual  or  copartner- 
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ship.  Dickerwn  v.  Can  County  Bank^  96 
Iowa,  392.  And  we  also  said  in  French  v. 
Qifford,  tbat  there  are  cases  in  which  a  receiver 
will  1)6  appointed  for  the  property  of  a  cor- 
poration, as,  for  instance,  where  the  officers 
have  been  guilty  of  a  misappropriation  of  tbe 
funds  or  a  breach  of  trust  in  the  discharge  of 
otHcial  duties. 

Turning  now  to  the  record  to  discover  the 
facts  upon  which  appellee  relies  for  the  ap- 
pointment of  a  receiver,  we  find  that  bis  com- 
plaints are:  (1)  Tbat  Pierce  had  arrogated  to 
himself  the  active  management  of  tbe  corpora- 
tion, and  excluded  appellee  therefrom,  and 
withheld  and  refused  to  give  appellee  any  sat- 
isfactory information  as  to  the  condition  of  the 
business,  and  had  deprived  him  of  tbe  funds 
of  tbe  corporation  and  of  the  management  of 
its  financial  affairs  as  treasurer  of  tbat  concern. 
(2)  That  iiicconcilable  differences  exist  between 
appellee  and  Pierce,  which  render  it  impracti- 
cable and  impossible  for  tbem  to  transact  busi- 
ness with  each  other,  or  to  consult  together 
upon  any  business  proposition.  (3)  Tbat  the 
corporation  is  indebted  to  each  of  the  stock- 
holders in  Ihe  sum  of  $5,500,  and  by  reason  of 
tbe  feeling  exi<iting  between  these  parties  no 
provision  has  or  can  be  made  for  the  liquida- 
lion  of  this  indebtedness.  (4)  That  no  ade- 
quate provision  can  l>e  made  for  tbe  mainte- 
nance, operation,  and  continuance  of  tbe  news- 
papers published  by  the  corporation  in  Wis- 
consin and  Missouri.  (5)  Tbat  tbe  business  of 
the  corporation  cannot  be  carried  on  as  intended 
and  provided  for  in  its  articles  of  incorporation, 
and  that  tbe  objects  of  the  cor()oratioo  and  in- 
tendment of  its  stockholders  are  completely 
frustrated.  These  are  the  substance  of  the 
allegations  of  tbe  petition.  The  evidence 
adduced  in  support  of  them  shows  tbat  tbe 
j  state  of  feelinsir  between  these  men  is  very 
{ bitter,  and  tbat  they  scarcely  ever  meet  witb- 
I  out  some  fuel  being  added  to  the  fiame.  But 
'  it  seems  tbat  their  trouble  grew  out  of,  and 
largely,  if  not  wholly,  relates  to,  the  manage- 
ment  and  control  of  the  Homestead  Company. 
Various  and  snodry  disagreements  arose  be- 
tween Pierce  and  Wallace  as  to  the  conduct 
and  policy  of  this  paper;  and  Wallace,  who 
was  until  recently  its  editor,  was  finally  deposed 
by  action  of  its  "board  of  control.  This  and 
numerous  other  suits  followed  and  a  train  of 
unfoitunate  litigation  is  impending. 

In  considering  the  case  we  must  carefully  dis- 
tinguish bet  ween  tbe  various  corporations  which 
aie  more  or  less  involved  inthe  proceedings  Tbe 
suit  is  against  Pierce  and  the  Pierce- Wallace 
Publishing  Company;  not  aeainst  the  Home- 
stead Company,  nor  its  stockholders  or  officers. 
Of  it,therefore,wc  have  DO  jurisdiction.  And  we 
should  approve  of  no  order  which  will  have  tbe 
effect  of  controlling  its  management  or  direct- 
ing its  affairs,  unless  it  of  necessity  results  from 
giving  effect  to  a  proper  order  made  in  a  pro- 
ceedincr  against  tbe  Pierce- Wallace  Company. 
Tbe  only  difference  between  the  parties  relating 
to  the  Pierce-Wallace  Company  grew  put  of 
the  publication  in  tbe  Wisconsin  paper  oif  some 
essays  delivered  at  a  session  of  the  Farmers' 
Institute  in  that  state,  in  advance  of  their  offi- 
cial publication  under  the  auspices  of  the  dean 
of  the  University  of  Wisconsin.  This  differ- 
ence arose  in  May,  1894,  more  than  one  year 
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prior  to  the  bringlDg  of  this  suit,  and  seems  to 
Lave  been  satisractorily  adjusted;  at  least  the 
parties  continued  in  business  for  many  months 
after  this  dispute.aod  it  was  so  inconsequential 
in  character  that  no  court  would  be  justified  in 
appointing  a  receiver  on  account  of  it.  Wal- 
lace says  that  Pierce  deposited  all  the  funds  of 
both  the  Homestead  Company  and  the  Pierce- 
Wallace  Company  in  his  own  name,  and  as- 
sumed all  the  duties  of  treasurer  of  both  cor- 
porations, although  be  (Wallace)  was  the  duly 
fleeted  treasurer.  The  record  discloses  that 
Pierce  did  deposit  the  funds  of  both  corpora- 
tions in  his  own  name,  and  for  a  time  drew  his 
checks  against  the  deposits;  thatthis  was  done 
at  the  suggestion  of  Wallace,  or  at  least  with 
his  acquiescence,  until  more  serious  difficulties 
arose  between  the  parties  as  to  the  conduct  and 
management  of  the  Homestead  Company,  at 
"^  hich  time  Wallace  insisted  upon  recognition 
ot  his  rights  as  treasurer.  His  demands  were 
acceded  to  in  so  far  as  the  depositing  of  the 
funds  was  concerned,  with  some  little  delay, 
which  is  at  least  partially  explained;  and  at 
the  time  of  the  commencement  of  this  suit  the 
funds  of  the  Pierce- Wallace  Company  were 
deposited  in  the  name  of  that  company.  After 
Wallace's  deposition  as  editor  of  the  Home- 
stead he  brought  a  suit  to  compel  Pierce  to 
turn  over  to  him  as  treasurer  the  funds  of  the 
Pierce- Wallace  Company.  After  the  suit  was 
commenced.  Pierce  agreed  to  turn  over  these 
funds,  and,  for  aught  that  appears  in  the  record, 
this  agreement  has  been  complied  with. 

These  are  all  the  matters  of  difference  be- 
tween these  parties  as  to  the  Pierce- Wallace 
Company,  and  it  is  manifest  from  the  order 
made  by  the  lower  court  that  he  did  not  regard 
them  as  sufficient  to  justify  the  appointment  of 
a  receiver  of  all  property  of  tbis  corpora- 
tion, for  he  directed  the  receiver  to  take  charge 
of  nothing  but  the  118  shares  of  stock  of  the 
Homestead  Company.  And,  if  there  were  any 
doubts  about  the  matter,  they  would  be  dis- 
pelled by  appellee's  own  testimony,  wherein  he 
says:  "We  have  never  had  any  disagreement 
with  reference  to  the  matters  of  the  Pierce-Wal- 
lace Publishing  Company  except  the  one  I  have 
referred  to.  We  continued  to  run  the  affairs 
of  this  company  from  February,  when  this 
controversy  arose,  until  February  in  the  next 
year.  During  this  year  there  was  never  a  con- 
troversy with  reference  to  any  matter  pertain- 
ing to  the  Pierce-Wallace  Company's  affairs, 
except  at  the  very  start  in  this  Wisconsin  busi- 
ne&s,  for  the  reason  that  during  that  year,after 
this  started,  I  knew  little  or  nothing  about  the 
affairs  of  the  company.  I  don't  know  whether 
we  would  have  bad  a  controversy  if  I  had 
known  anything  about  it.  I  stated  that  as  the 
reason  why  we  did  not  have  a  controversy.  I 
do  not  know  any  more  about  them  now  than  I 
did  then."  It  is  perfectly  apparent  that  ap- 
pellee has  no  right  to  a  dissolution  of  the 
Pierce- Wallace  Company,  and  that  a  receiver 
should  not  be  appointed  for  all  its  property, 
nor  any  part  of  it,  unless  there  be  something 
in  the  controversy  with  reference  to  the  Home- 
stead ("ompany  matters  which  is  a  justification 
for  the  order  authorizing  the  receiver  to  take 
charge  of  the  stock  of  that  company  owned  by 
the  Pierce- Wallace  corporation. 

With  reference  to  the  Homestead  Company, 
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we  find  there  are  decided  differences  betweeE> 
the  members  of  that  company,'  which  are  ar>- 
parently  irreconcilable;  but  they  relate  to  mat- 
ters intra  vires,  and,  except  as  hereafter  noted ^ 
do  not  have  reference  to  the  Pierce- Wallace- 
Company.    These  disputes  (juite  largely,  if  not 
wholly,  related  to  the  editorial  management  of 
the  newspaper  published    by  the  Homestead 
Company;  Wallace  insisting  that  he  should  con- 
trol the  utterances  of  that  department,  while 
Pierce  and  the  other  stockholders  and  directors 
were  asserting  the  right  of  supervision,  and,  to  a 
certain  extent  at  least,  control,  of  the  editorial 
columns.  The  breach  caused  by  tbis  difference 
widened  until  it  led  to  the  deposition  of  plain- 
tiff, by  regular  vote  of  the  directors  of  the  cor- 
poration, from  the  editorial  management  of  the- 
paper.    Now,  without  going  into  the  merits  of 
this  unfortunate  controversy,  and  without  indi- 
cating our  views  as  to  who  is  at  fault,  we  sim- 
ply say  that,  if  it  be  conceded  that  the  mana- 
gers and  directors  of  the  Homestead  Company 
were  at  fault,  it  would  give  the  plaintiff  uo 
right  to  the  appointment  of  the  receiver.     The 
Homestead  Company  is  not  a  party  to  this  suit. 
It  is  an  independent  corporation,  composed  of 
different  stockholders  from  those  who  own  the- 
stock  in  the  Pierce- Wallace  Company,  and  is 
managed  by  other  officers.  Again,no  actionable- 
fraud  is  charged  against  the  ollicers  uf    me 
Homestead  Company.     Plaintiff  was  deposed 
by  a  regular  majority  vote,  and  as  a  minority 
stockholder  or  officer  he  has  no  cause  for  com- 
plaint.   It  is  a  general  rule  that  a  minority  can- 
not dictate  the  policy  of  the  corporation,  and  no- 
interference  with  its  management  in  their  be- 
half can  be  justified  unless  it  be  absolutely  neces- 
sary to  the  attainment  of  justice.     Peatman  v. 
Central  Light,  H.  &  P.  Power  Co,  (Iowa)  69  N. 
W.  541.    But  we  have  already  said  too  mucl» 
as  to  the  power  to  appoint  a  receiver  for  the 
Homestead  Company,  for  such  relief  is    not 
asked,  and  the  receiver  was  not  granted  in  ft 
suit  against  it.    The  appointment  was  made 
with  directions  to  the  receiver  to  take  charge  of 
a  part  of  the  property  of  the  Pierce- Wallace 
Company,  to  wit.  the  stock  owned  by  it  in  the- 
Homestead  Company;  and  the  part   of   this- 
opinion  referring  to  this  last-named  corpora- 
tion is  designed  to  make  plain  the  difference- 
which  exists  in  these  two  bodies,  and  to  show, 
if  we  can,  that  a  dispute  as  to  the  management 
or  policy  of  the  Homestead  Company  will  not 
of  itself  authorize  the  appointment  of  a  re- 
ceiver for  the  other  corporation.     We  take  it 
from  the  record  that  the  lower  court  concluded 
thai  there  were  such  differences  between  Pierce 
and   Wallace  as  to  the  management  of  the- 
Homestead  Company  that  they  could  not  act 
together  in  matters  relating  to  the  Pierce  Wal- 
lace Company,  and  could  not  properly  repre- 
sent the  latter  corporation  in  the  meetings  of 
the  Homestead  Company;  and  it  seems  that 
the  receiver  was  appointed  in  order  that  it 
might  be  represented  at  the  meetings  of  the- 
stockholders  of  the  Homestead  corporation. 
It  further  appears  that  the  court  below  did  not. 
think  there  were  such  differences  as  would 
binder  the  Pierce- Wallace  corporation  in  th» 
exercise  of  its  functions,  except  in  relation  to 
the  Homestead  stock,  for  he  denied  the  receiv- 
ership as  to  all  the  property  save  this  stock; 
and  we  may  say,  in  justification  of  the  court » 
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Tefuial,  that  we  think  it  was  rigbt  Id  sodoiofr. 
Fltrintiff  has  not  been  denied  any  right  In  this 
corporation.  He  is  still  at  lilierty  to  handle 
the  funds,  and  to  perform  bis  duties  as  a  stock- 
holder, director,  and  officer.  What  ha?e  we, 
then,  as  to  the  management  of  the  stock  in  the 
Homestead  Company? 

It  appears  that  after  Wallace's  deposition  as 
editor  of  the  Homestead  paper  he  demanded  a 
meeting  of  the  board  of  directors.  Pierce 
called  the  meeting,  but  Wallace  was  out  of 
town.  It  is  said  that  Pierce  did  not  know  of 
bis  absence,  but  this  is  immaterial,  for  the  rea- 
son thst  a  second  meeting  was  called  shortly 
afterwards,  when  Wallace  was  in  the  city,  and 
this  he  refused  to  attend.  As  soon  as  the  meet- 
ing was  called,  Pierce  drew  up  a  resolution 
which  gave  to  each  of  the  panies  a  proxy  to 
vote  one  half  of  the  Homestead  Company^  stock 
at  the  meeting  of  that  corporation.  This  reso- 
lution was  submitted  to  Wallace  in  advance  of 
the  meeting,  as  indicating  Pierce's  views;  and 
it  seems  that  Pierce  was  anxious  that  all  mat- 
ters with  reference  to  the  action  of  this  corpo- 
ration should  be  agreed  up)on,  to  avoid  any 
possibility  of  difficulty.  Now,  it  seems  to  be 
held  by  some  of  the  English  courts  that  a  re- 
ceiver will  be  appointed  where  there  is  such  a 
dispute  among  the  members  of  a  governing 
body  as  prevents  the  affairs  being  carried  on 
properly.  See  Fentlurstone  v.  Cooke,  L.  R.  16 
£q.  298:  2  Cook,  Stock,  Stockholders,  & 
Corp.  Law,  §  684;  Morawetz,  Priv.  Corp. 
^§  284,  2a5.  Mr.  Cook  says,  however  [note 
2.  p.* 981],  the  court  will  not  interfere  un- 
less the  corporation  is  in  a  condition  in  which 
there  is  no  proper  governing  body,  or  there  are 
such  dissensions  in  the  governing  body  as  thst 
it  is  impossible  to  carry  on  the  business  with 
advantage  to  the  parties  interested.  ''In  such 
a  case  the  court  will  interfere,  but  only  for  a 
/imited  time,  and  to  as  small  an  extent  as  pos- 
sible." There  are  other  authorities  holding  to 
a  contrary  doctrine.  American  loan  A  T,  Co, 
V.  7o2«fo,  C.  d  a.  B.  Co,  29  Fed.  Rep.  416; 
LitUe  Warrior  Coal  Co.  v.  Eooper,  105  Ala.  665; 
Einstein  v.  Rosenfeld,  38  N.  J.  Eq.  809.  And 
it  is  manifest  that  courts  are  loath  to  appoint  a 
receiver  for  the  mere  purpose  of  carrying  on 
the  business  of  a  corporstioo  which  is  being 
conducted  by  its  proper  officers,  although  not 
to  the  profit  or  satisfaction  of  its  Mockholders, 
for  the  reason,  as  said  by  Judgu  Thompson  in 
his  work  on  Corporations,  at  ^  6i584,  "that  the 
sovereign  does  not  furnish  public  agencies  for 
the  carrying  on  of  private  enterprises."  But, 
whatever  may  be  the  true  rule  with  reference 
to  this  matter,  it  appears  that  the  Pierce- Wal- 
lace Company  is  being  managed  by  the  officers 
selected  for  that  purpose,  just  as  it  was  before 
plaintiff  was  deposed,  except  that  he  has  vol- 
untarily refused  to  attend  its  meetings,  or  to 
DATticipate  in  the  management  of  its  business. 
There  has  been  no  such  disagreement  between 
the  officers  of  this  corporation  with  reference 
to  its  affairs  as  to  render  it  impossible  for  it  to 
carry  on  the  business  for  which  it  was  organ- 
ized. The  record  shows  but  one  meeting  of 
the  directors  after  plaintiff's  deposition  as  edit- 
or of  the  Homestead,  and  this  he  refused  to 
attend,  not,  as  we  understand  it,  because  of 
any  disagreement  between  the  directors  or 
stockholders  as  to  the  management  of  this  oor 
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poration,  but  because  of  the  effect  it  mi^ht 
have  upon  th«i  affairs  of  the  Homestead  Com- 
pany. Evidence  is  abundant  to  the  effect  that 
all  essential  dillerences  grew  out  of  difficulties 
which  arose  with  reference  to  the  management 
of  the  Homestead,  and  that  these  litigants  are 
not  at  variance  with  reference  to  the  manage- 
ment of  the  Pierce- Wallace  Company.  Plain- 
tiff, as  we  believe,  failed  to  attend  the  meet- 
ings of  this  latter  corporation  simply  because 
he  did  not  wish  to  have  the  stock  held  by  it  in 
the  Homestead  Company  repre.<tcnted  at  the 
meetings  of  this  last  named  concern,  and  would 
not  agree  to  the  appointment  of  proxies,  aa 
suggested  by  Pierce,  solely  because  of  the  effecl 
it  might  have  upon  the  Homestead  difficulty. 

Whether  there  will,  in  the  future,  be  sucb 
dissensions  and  differences  between  these  par- 
ties as  will  authorize  the  appointment  of  a  re- 
ceiver,— conceding  that  one  may  be  appointed 
for  these  causes,— is  almost  wholly  a  matter  of 
conjecture.  It  does  not  follow  that  because  of 
trouble  in  the  management  of  the  Homestead 
the  business  of  the  defendant  corporation  can- 
not be  carried  on.  If  differences  should  arise 
in  the  future,  it  will  then  be  time  to  consider 
the  rights  of  the  parties.  We  have  already 
mentioned  the  fact  that  claim  is  made  that  the 
corporation  is  indebted  to  plaintiff  and  defend- 
ant Pierce.  The  evidence  established  thia 
claim.  But  it  does  not  appear  that  this  indebt- 
edness has  been  reduced  to  Judgment,  or  that 
any  lien  exists  against  the  property  of  the  cor- 
poration. And  it  is  clearly  shown  that  the 
corporation  is  perfectly  solvent  and  able  to 
meet  its  obligations.  Plaintiff  has  no  right  aa 
a  creditor  to  the  appointment  of  a  receiver. 
This  is  a  familiar  doctrine,  and  requires  no 
citation  of  authoiities  to  support  it. 

Reference  has  been  made  to  the  case  of  Dick- 
erson  v.  Com  County  Bank.  In  that  case  it 
was  found  that  there  was  such  an  action  pend- 
ing as  justified  the  appointment  of  a  receiver. 
It  appeared,  however,  that  the  corporation  waa 
insolvent;  thai  the  officers  were  continuing  the 
business  at  a  loss,  and  were  allowing  the  assets 
to  be  scattered ,  so  that  they  could  not  be  real- 
ized upon  without  great  sacrifice;  and  that 
plaintiff,  as  a  stockholder,  was  subject  to  a 
double  liability  under  our  statute.  No  one  of 
these  facts  is  present  in  this  case.  The  only 
claim  which  has  any  merit  is  that  there  are  dis- 
sensions among  the  stockholders  and  directors 
which  render  it  impossible  for  the  corporation 
to  carry  on  its  business. 

The  relief  asked  is.  In  effect,  the  dissolution 
of  the  corporation,  or,  if  this  be  not  the  prayer, 
it  is  that  the  management  of  the  corporation 
be  taken  out  of  the  hands  of  the  officers  who 
have  been  conducting  its  business,  and  placed 
in  the  hands  of  an  officer  of  the  court  for  some 
indefinite  period.  It  hss  already  been  seen 
that  this  Is  rarely,  if  ever,  done;  and,  if  such 
practice  should  be  approved  in  this  court,  it  i» 
weir  to  mq  lire.  How  long  should  the  receiver- 
ship be  continued?  There  are  but  two  stock- 
holder.<t  in  this  corporation,  plaintiff,  Wallace 
and  defendant  Pierce.  Now,  a  court  of  equity 
has  no  power  to  make  them  acree;  and,  if  their 
differences  are  such  as  that  it  is  impossible  for 
them  to  carry  on  their  business,  it  is  not  likely 
that  the  appointment  of  a  receiver  will  bring; 
about  a  reconciliation.    It  is  practically  coo> 
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•ceded  tbat  a  court  of  equily  has  do  power,  in 
the  absence  of  a  stature,  to  dissolve  a  ^oiog 
■corporation.  What,  then,  must  result?  Either 
tliat  a  court  naust  carry  on  this  business  for  the 
interest  of  the  stockholders  until  the  corpora- 
tion is  dissolved  by  lapse  of  time,  or  tbat  one 
•of  the  parties  should  sell  his  stock,  or  such 
portion  thereof  as  will  ^ive  a  majority  to  one 
or  the  other  of  these  litigants.  We  have  already 
4een  from  the  cases  cited  that  it  is  with  greai 
reluctance  that  any  court  authorizes  the  ap- 
pointment of  a  receiver  because  of  dissensions 
in  the  governing  bodies.,  and  when  it  does  "it 
will  only  interfere  for  a  limited  lensth  of  time, 
.and  to  as  small  an  extent  as  possible/'  It  is 
not  necessary  to  decide  whether  the  rule  an- 
nounced in  t'eatherstone  v.  Cooke  is  applicable 
in  a  Slate  where  the  statute  enumerates  the 
<;au8e8  for  whiih  a  receiver  may  be  appointed, 
for.  if  we  accept  it  as  correct  doctrine,  we  do 
not  think  it  applies  to  the  facts  of  this  case. 
It  may  ht  unfortunate  that  there  is  no  remedy 
other  than  a  sale  of  his  stork  by  one  or  the 
other  of  the  stockholders,  but.  if  this  be  the 
-case,  it  is  a  situation  in  which  the  parties 
voluntarilv  placed  themselves;  and,  so  long  as 
so  actual  legal  wrong  is  committed  by  either, 
ihey  must  be  content  with  their  condition. 
Our  conclusions  find  support  in  the  following, 
Among  other  authorities:  Dinkley  v.  Blellien, 
78  Me.  221;  Pond  v.  Vermont  Valley  R.  Co.  12 
Blatchf.  280;  i^iaU,  Me/riam,v.  Itoss.  122  Mo. 
43"),  22  L.  R.  A.  634;  lA)omii  v.  IdcKemie,  31 
Iowa,  426;  People  v.  WeigUu.  155  111.  491; 
Strong  v.  McCngg,  55  Wis.  624;  Uinckley  v. 
PfUier,  88  Wis.  64;  French  Bank  Ofse,  53  Cal. 
-495;  Republican  Mountain  Silver  Mines  v. 
J^rown,  19  U.  8.  App.  203.  7  C.  C.  A.  412.  58 
Fed.  Rep.  644,  24  L.  U.  A.  776;  Spelling,  Priv. 
Oorp.  §  851;  Jones  v.  Bank  of  Leadcille,  10 
Colo.  464. 

T/ie  District  Court  wns  in  error  in  appointing 
4he  receiver,  and  its  order  is  recersed. 


D.  C.  CARPENTER 

tj. 

Clarence  C.  KNAPP  ei  al., 

and 
W.  H.  Knapp.  Intervener. 
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1.  A  stipulation  reqairingr  the  consent 
of  the  beneficiary  "in  ca«e  of  asslRnmeut " 
of  a  benefit  certificate  does  not  apply  to  a 
cbantfe  of  the  bcoeficiary. 

S.  A  person  to  whom  an  endowment 
certificate  is  payable  in  cuae  of  the  nenth 
of  the  assured  wiilim  tbo  limit  of  tho  endow- 
ment period  has  no  assi^rnalile  Inrerest  durinfr 
tbat  period  and  while  the  assurel  is  lining, 
when  the  latter  has  the  riKbt  to  change  hia  beoe- 
fieinry. 

3.  The  power  to  chan^i^  the  benefi- 
ciary is  ▼ested  in  a  member  of  a  mutu- 
al benefit  society  In  the  absence  of  any  re- 
strictions in  the  certificate,  by-laws,  articles  of 
iQCurporation,  or  statute. 

Note— As  to  i»ower  to  chanire  beneflcinries. ^ee 
el(*o  Hoett  V.  Suprome  Lodffe,  K.  uf  H.  (C\il. »  88  L. 
U.  A..  174:  and  Jory  v.  Supreme  Couucu.  A.  L.  of  U. 
<Ch1j2UL.U.  A.  7Ja.  1 
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(April  10, 18C7.) 

CROSS  APPEALS  by  plaintiff  and  iotei- 
vener  from  a  judflrment  of  the  Dislrii  t 
Courl  for  Black  Hawk  County  in  favor  of 
plaintiff  in  an  action  brought  to  recover  money 
in  the  handsof  the  Equitable  Mutual  Life «&  En- 
dowment Association  in  satisfaction  of  a  debt 
due  bv  Clarence  C.  Kospp,  which  money 
was  claimed  by  W.  H.  Knapp;  the  plain titl 
appealing  from  certain  rulings  not  goinir  ir> 
the  merits,  and  the  intervener  appealing  f  ro:)i 
the  judgment  which  awarded  the  amuuat  lo 
the  pluinciff.     Affirmed. 

Statement  by  Einne*  Cb.  J. : 

Plaintiff  on' February  17,  1895,  commenced 
his  action  against  the  defendants,  aided  by  at- 
tachment, in  which  he  sought  to  recover  some 
$24,000.  The  attachment  was  levied  by  garoisb- 
ing  the  Equitable  Mutual  Life  &  Endowment 
Association  of  Waterloo,  Iowa,  as  a  supposed 
debtor  of  the  defendant  Clarence  C.  Knapp. 
Defendant.^  filed  an  answer  in  denial.  There- 
after W.  H  Knapp  intervened  in  said  action, 
claiming  to  be  the  owner  of  the  funds  in  the 
hands  of  the  garnishee.  Plaintiff,  in  an  an- 
swer to  the  intervener's  petition,  controverted 
his  claim.  The  cause  was  tried  to  the  court, 
and  a  judgment  and  decree  entered  for  plaiu- 
tiff  for  the  amount  .claimed,  and  adjud;riog 
plaintiff  to  be  entitled  to  the  fund  in  cootro- 
vcrsy.  Intervener  appeals.  The  plaintiff  also 
appeals  from  rulinss  which  do  not  go  to  the 
merits  of  the  controversy.  As  we  conclude 
that  upon  the  merits  the  case  should  tie  af- 
firmed, we  do  not  deem  ii  necessary  to  further 
refer  to  plaintiff's  appeal. 

The  facts  appearing  from  the  pleadings  and 
evidence  are  that  on  the  28d  day  of  July,  1885, 
one  J.  T.  Knapp  became  a  member  of  the 
Equitable  Mutual  Life  &  Endowment  Associa- 
tion, a  corporation  conduciiuj;  a  mutual  life  in- 
surance business.  He  received  a  certificate  of 
membership,  in  which  the  defendant  Clarence 
C.  Knapp  was  named  as  beneficiary.  Said  cer- 
titicate  comaihe  1  the  following  provisions: 

"Desth  Claims  Upon  receipt  at  the  bome 
ofiSce  of  sansfaclory  proofs,  on  proper  blanks 
furnished  by  the  association,  of  the  death  of 
said  member,  prior  to  ten  full  years  from  the 
(ime  hereof,  viz  .  the  2k\  day  of  July,  1?*95,  at 
12  m.  of  said  day,  the  Equitable  Mutual  Life 
&  Endowment  Association  will  pay  to  Clarence 

C  Knapp,  or,  in  case  of death    liefore 

that  of  s<dd  assured,  then  to  executors,  admin- 
istrators, or  assigii.s  of  said  member,  .  .  . 
the  net  proceeds  of  one  assessment  upK)n  all 
members  at  date  of  said  death,  not  exceeding 
two  thousand  five  hundred  dollars. 

''Endowment  Claim.  Upon  the  surrender  of 
this  certificate  by  the  aforesaid  member  or  le- 
gal holder,  after  having  been  kept  in  force  for 
a  period  of  u-n  full  years,  the  Equiiable  Mu- 
tual Life  &  Endowment  Asscciation  will  pay 
to  said  member  or  legal  holder  his  full  share 
nf  the  endowment  fund  of  said  association,  nut 
exceeding  one  thousand  dollars." 

Sai(i  certificate  also  provided  that,  "in  case 
of  assignment  of  the  wiihinceitiflcate,  the  l)en- 
eficiary  must  consent  thereto,  and  said  assign- 
ment must  be  approved  by  the  secretary  of  the 
association;  otherwise  the  assignment  shall  be 
void." 
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The  assured  and  the  benellctary  were,  when 
said  certificate  issued,  partners  eneaged  in  the 
business  of  banking  at  Cedar  Falls,  Iowa,  un- 
der the  firm  name  of  J.  T.  Eoapp  &  Co.    In 
September  or  October,  1893,  the  assured  wrote 
the  beneficiary  that  be  would  make  no  more 
pajments  on  said  certificate,  and  that,  if  be 
<tbe  beneficiary)  wanted  to  keep  it  up,  be  would 
have  to  look  after  it    Afterwards,  and  on  Oc- 
tober 80,  1898,  said  beneflciary  assigned  said 
^certificate  to  the  intervener.  Will  H.  Enapp, 
but  said  assignment  was  not  then  approved  by 
the  secretary  of  the  association.    There  was 
DO  consideration  for  this  assignment,  other  than 
Will  H.  Knapp's  agreement  to  pay  all  assess- 
ments and  dues  then  due,  or  which  might 
thereafter  accrue  against  J.  T.  Enapp.  as  the 
party  insured    in   said   oertifica^te.     Will   H. 
Enapp  was  a  son  of  Clarence  C.  Enapp,  and  a 
nephew  of  the  assured.     Will  H.  Enapp  there- 
after, and  until  the  death  of  the  af^sured,  paid 
such  aaseesments  as  were  due  upon  the  mem- 
bership of  the  assured.    November  14,  1898, 
J.  T.  Enapp  died.    December  12.  1898,  Clar- 
-ence  C.  Enapp  executed  another  assignment  of 
said  certificate  to  Will  H.  Enapp,  which  pur- 
ported to  be  made  to  complete  the  assignment 
theretofore  executed.     This  last  paper  was  ap- 
proved  by  the  secretary  of  the  association. 
Thereafter  the  intervener  had  prepared  and 
sent  to  the  association  proofs  or  the  death  of 
J.  T.  Enapp,  and  the  association  collected  an 
assessment  from  its  members  to  pay  the  amount 
due  upon  said  certificate,  bein?  over  $2,800, 
which,  by  agreement  of  the  parties,  was  paid 
Into  the  hands  of  the  clerk  of  the  district  court 
to  abide  the  order  of  said  court. 

Mr,  E.  E.  Haaner,  for  plaintiff: 

An  endowment  certificate  or  endowment 
policy  differs  materially  from  the  ordinary 
life  insurance  policy. 

Cooke,  Life  Ins.  §  107,  p.  198. 

It  is  not  the  certificate  of  Clarence  C.  Enapp. 
It  is  J.T.  Knapp's  certificate  as  long  as  he  lives; 
and  it  is  his  to  do  with  Is  be  pleases  as  long  as 
he  lives;  during  his  life  it  is  under  bis  con- 
trol. 

Mittval  L,  Int,  Co.  v.  Armtlrong,  117  U.  8. 
591-600.  29  L.  ed.  097-999:  2  May,  Insurance, 
^.  ed.  §  890,  p.  859;  Teniya  v.   JSoriliWet.tern 
Mut.  U  Ins,  Co.  26  Minn.  271;  Lamberton  v 
BoQart,  46  Minn.  409;  Evers  v.   Life  Auo,  of 
Amenca,  59  Mo.  429. 

The  endowment  policy  or  certificate  in  suit 
is  not  good  as  an  executed  gift  tu  Clarence  C. 
Knapp.  It  is  so  condiiioned  that  it  is  revo- 
c:ible  by  J.  T.  Enapp  at  any  time  during  bis 
life. 

f^cuket  Y.  Baadl,  107  U.  8.  602.  27  L.  ed. 
600. 

The  policy  in  suit  is  during  the  life  of  J.  T. 
Knapp  completely  within  bis  control  and  as- 
n^Dable  by  him,  so  as  to  pass  the  whole  in 
su ranee  to  his  assignee. 

No  right  or  title  vests  under  a  contract  con- 
taining a  condition  precedent,  until  that  con- 
dition happens.  A  fortiori  is  this  true  of  a 
mere  itift. 

C.  C.  Enapp  takes  under  this  as  a  gift,  if  at 
^\  and  not  by  descent,  devise,  or  purchase; 
^od  bis  rights  are  to  be  determined  by  the  laws 
governing  gifts.    A  gift  must  be  completely 

^LRA.  9 


executed,  and  it  most  go  into  immediate  and 
absolute  efl'ect. 

Irith  V.  NutUiift,  47  Barb.  870;  Smith  v.  Ffsr- 
ffUBon,  90  Ind.  229,  40  A.m  Rep.  216;  Baikei 
V.  HasseU,  107  U.  8.  602,  27  L.  ed.  500,  8  Am. 
&£ng.  £nc.  Law,  title,  6;i/te,  p.  1318. 

If  the  gift  is  left  incomplete,  there  exists  a 
loevt  panitentia,  and  what  has  been  done 
mav  be  revoked 

Ttileott  V.  Field,  84  Neb.  611;  May,  Ins. 
S458. 

If  the  beneficiarv  assign,  the  as.«ignee  must 
have  an  insurable  Interest  in  the  life  of  the  as- 
sured, or  the  as«ii;nment  will  be  held  void. 
The  assignment  of  a  policy  to  a  parly  not  hav- 
ing an  insurable  interest  is  Just  as  objection- 
able as  the  taking  out  of  a  policy  in  his  name. 
To  the  extent  to  which  the  a-ssigoee  stipulates 
for  theproceed.^  of  the  policy  beyond  the  sums 
advanced  by  htm.  he  stands  in  the  position  of 
one  holding  a  wager  policy. 

Warhock  V.  Dam$,  104  U.  8.  779, 26  L.  ed. 
926;  Frnnklin  L.  Int.  Co.  v.  Hauard,  41  Ind. 
116,  18  Am.  Rep.  818;  Slerent  v.  Warrev,  101 
Mass.  664;  Cammafk  v.IetTM,  82  U.  8. 15  Wall. 
643,  21  L.  ed.  244:  Cooper  v.  Sftacffer  (Pa.)  9 
Cent.  Rep.  601:  Conon'e  Appeal,  118  Pa.  438, 
57  Am.  Kep.  479;  Ijimont  v.  Hotel  Men'a  Mut, 
Ben.  AtMt.  30  Fed.  Rep.  817;  Ruih  v.  Katttr- 
man,  112  Pa.  251;  Price  v.  Supreme  Lodge  K. 
of  U.  68  Tex.  861;  Misiouri  Valley  L.  Ins,  Co. 
V.  MeOrum,  86  Ean.  146,  59  Am.  Rep. 
537. 

There  must  be  a  reasonable  ground  founded 
upon  the  relations  of  the  parties  to  each 
other,  either  pecuniary  or  of  blood  or  affinity, 
to  expect  some  benefit  or  advantage  from  the 
continuance  of  the  life  of  the  assured.  Oth- 
erwise the  contract  is  a  mere  wager,  by  which 
the  party  taking  the  policy  is  directly  interested 
in  the  early  deaith  of  the  insured. 

Corson^s  Appeal,  118  Pa.  438,  67  Am.  Rep. 
479.     Also  see  Langdon  v.  Union  Mvt,  L.  In$. 
Co.  14  Fed.  Rep.  272;  Mutual  Ben,  Auo,  v.. 
Hoyt,4&  Mich.  478;  Watson  v.  GenUnnial  Mut. 
L,  Asso.  21  Fed.  Rep.  698. 

Where  one  procures  insurance  on  the  life 
of  another  in  whom  he  has  no  insurable  inter- 
est, the  policy  is  void. 

Lamont  v.  Qrand  Lodge  L  L,  of  H,  81  Fed. 
Rep.  180;  United  Brethren  Mvt.  Aid  Soc.  v. 
McDonald,  122  Pa.  824,  1  L.  R.  A.  238;  Stam- 
baugh  V.  Blake,  22  W.  N.  C.  407:  Burton  v. 
Connecticut  Mut.  L.  Ins.  Co.  119  Ind.  207; 
May,  Ins.  §  102;  Schonfkld  v.  Turner,  75  Tex. 
324,  7  L.  R  A.  189;  Alabama  Gold  L.  Ins.  Co. 
V.  Mc^ile  Mut.  Ins.  Co.  81  Ala.  829. 

If  W.  H.  Enapp  had  no  advantage  or  bene- 
fit to  accrue  to  him  from  the  continuance  of 
the  life  of  J.  T.  Enar^p,  then  be  had  no  insur- 
able interest  in  it,  and  the  assignment  to  him 
was  void* 

1  May*  Ins.  8d  ed.  §§  102,  112;  Beusner 
V.  Mutual  L.  Ins.  Co.  47  Mo.  App.  836. 

The  assured  holding  an  endowment  certifi- 
cate is  recognized  as  having  a  right  to  assign 
the  endowment. 

Niblack,  Ben.8oc.  &  Acci.  Ins.  §  212;  Brown 
V.  Grand  lodge,  A.  0.  U.  W.  80  Iowa,  287; 
HirseU  v.  Clark,  81  Iowa,  200,  9  L.  R.  A.  841; 
Schmidt  V.  Iowa  K.  of  P.  Ins.  Asso  82  Iowa, 
804;  Richmond  v.  Johnson,  28  Minn.  447. 

A  voluntary  conveyance  by  a  father  to  a  son. 
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when  the  father  is  ioBolyent,  is  fraudulent  aa 
to  creditors. 

TripUU  V.  Oraham,  58  Iowa,  185;  Watson 
T«  Riskam%re,46  Iowb,2S1:  BouUotiy.  Bahn,  58 
Iowa,  518;  Brainard  v.  VanKttran,  22  Iowa, 
261;  Pratt  v.  Oreen,  25  Iowa,  89;  State  Bank 
V.  Harrow,  26  Iowa,  426;  Iri^i  v.  Bracffard,  64 
Iowa.  808;  Potter  v.  PliiUipt,  44  Iowa,  858. 

Messrs.  Boies  &  Boies*  for  intervener: 

If  CXj.  Enapp  had  a  vested  property  inter- 
est in  this  certiticate  of  membership  issued  on 
the  life  of  J.  T.  Enapp,  prior  to  the  enactment 
of  §  1767,  McClaio's  Digest,  which  he  might 
then  have  assiened,  the  statute  cannot  be  per- 
mitted to  deprive  him  of  such  vested  right  or 
of  the  power  to  assini  it 

Brown  v.  Qrand  Lodge,  A,  0.  U,  W.  80  Iowa, 
287;  Lindiep  v.  Western  Mut,  AidSoe,  84  Iowa. 
740;  Tilion  v.  Swift,  40  Iowa,  79;  Netcman  v. 
Samuels,  17  Iowa,  580;  Sutherland.  Stat. 
CoDStr.  §  406;   Benton  v.  Brotherhood  cf  B, 

BrakemenM^  111-  570. 

The  beneficiary  in  an  ordinary  life  policy 
acquires  the  entire  property  interest  in  the  con- 
tract the  moment  the  policy  is  executed  and 
delivered. 

Bacon.  Ben.  Soc.  &  Life  Ins.  §  292;  18  Am. 
&  £nff.  Enc.  Law.  p.  655;  JUarUy  v.  Heist,  86 
Ind.196,  44  Am.  Rep.  285;  Central  Hat.  Bank 
y.  Hume,  128  U.  S.  195,  82  L.  ed.  870;  Bliss, 
Life  Ins.  2d  ed.  g  818;  May,  Insurance,  8d.  ed. 
§899L. 

The  vested  interest  of  a  beneficiary  in  an  or- 
dinary life  policy  may  be  assigoed  by  such 
beneficiary  duiing  the  lifetime  of  the  party 
whose  life  is  insured. 

18  Am.  &  Eng.  Enc.  Law,  p.  646  et  seq.; 
Bacon.  Ben.  Soc.  &  Life  Ids.  ^  297.  Fowler  v. 
Butterly,  78  N.  Y.  68, 84  Am.  Rep.  507. 

There  is  practically  no  distinction,  save  one. 
in  the  rights  of  a  person  whose  life  is  insured 
upon  the  ordinary  life  plan  and  the  rights  of  a 
person  whose  life  is  insured  by  a  mutual  benefit 
society.  In  neither  case  has  the  peraon  whose 
life  is  insured  any  property  interest  in  the  in- 
surance unless  he  or  his  estate  is  named  as  the 
beneficiary.  The  only  difference  between  the 
rights  of  persons  whose  lives  are  insured  upon 
one  plan  or  the  other  is  this:  that  the  member 
of  a  mutual  benefit  society  ordinarily  has  the 
right  to  change  the  beneficiary  named  in  his 
certificate  at  any  time  that  he  may  so  elect, 
without  the  consent  of  such  beneficiary, 
whereas  the  person  whose  life  is  insured  by 
the  ordinary  life  policy  has  no  such  power. 

Brown  v.  Grand  Ixidge,  A.  0.  V.  TK.  80  Iowa, 
287;  Heilenherg  v.  District  No.  1 1.  O.  ofB.  B. 
94  N.  Y.  580. 

As  to  the  rights  of  beneficisries  named  in  the 
two  kinds  of  contracts,  the  courts  unite  in 
holding  that  the  ground  of  distinction  between 
the  rights  of  a  beneficiary  under  an  ordinary 
life  policy  and  the  rights  of  a  beneficiary  un- 
der the  ordinary  certificate  of  membership  of  a 
mutual  benefit  society  is  this :  that  in  the  former 
case  the  interest  of  the  beneficiary  cannot  be 
defeated  without  his  consent,  and  in  the  latter 
the  interest  of  such  beneficiary  is  subject  to  be 
defeated  at  the  will  of  the  person  whose  life  is 
insured  and  without  the  consent  of  such  bene- 
ficiary. For  this  reason  it  is  said  that  the  in- 
terest of  a  beneficiary  under  an  ordinary  life 
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policy  is  vested  and  assignable  from  the  mo^ 
ment  of  the  policy's  issue. 

Brown  v.  Grand  Lodge,  A,  0.  U.  W.  801owa^ 
290;  Smith  v.  National  Ben.  Soe.  128  N.  Y.  ^, 
9  L.  R.  A.  616;  May,  Ins.  8d  ed.  §  899  L,  39S^ 
M. ;  Harley  v.  Heist,  86  Ind.  196,  44  Am.  Rep.. 
285. 

The  interest  of  a  beneficiarv  in  a  life  policy^ 
upon  either  plan  is  vested  and  assignable  Uouk 
the  moment  of  the  policy's  issue,  or  is  not  so- 
vested,  depending  upon* the  question  whether 
the  interest  of  the  beneficiary  may  be  defeated 
without  his  consent,  by  the  act  of  the  insured 
member. 

Whether  the  interest  of  a  beneficiary  maj 
be  defeated  without  his  consent  depencfs  upoi> 
the  terms  of  the  contract  under  which  sucb 
beneficiary  derives  his  interest. 

Harley  v.  Heist,  86  Ind.  196,  44  Am.  Rep. 
285;  Kiblack,  Mut.  Ben.  8oc.  <&  Acci.  Ins.  2d 
ed.  p.  406;  Masonic  Mut.  Ben.  Soe.  v.  Burk- 
hart,  110  Ind.  189;  Presbyterian  Mut.  Assur^ 
Fund  v.  AUen,  106  Ind.  598. 

If  the  terms  of  this  contract  expressly  pro- 
hibit a  change  of  beneficiary  without  his  con- 
sent,  the  question  Inyolved  in  this  case  is  en- 
tirely freed  from  difllculty.  and  it  is  undeniable 
that  under  such  circumstances  the  interest  of 
the  beneficiary  was  a  vested  and  assignable  in- 
terest. 

There  \b  no  provision  in  the  certificate  of 
membership  or  the  articles  of  incorporation 
or  bylaws  of  the  association  permitting  the- 
member  to  change  the  beneficiary  named  ii» 
the  certificate  without  the  consent  of  such  bene- 
ficiary. 

Tue  words  "assignment  of  the  within  certifi- 
cate" mean  a  change  or  transfer  of  the  benefi- 
cial interest  in  the  certificate. 

Uirschl  y.  Clark,  81  Iowa,  200,  9  L.  R.  A. 
841. 

By  the  express  provisions  of  this  contract., 
all  assignments  are  prohibited  unless  the  bene- 
ficiary shall  consent  thereto. 

The  parties  intended  that  the  consent  of  C. 
C.  Enapp  must  be  obtained  to  a  chance  or 
that  part  of  the  contract  which  involycS  his- 
own  interests. 

It  is  unnecessary  at  common  law  that  the 
assignee  of  a  life  insurance  policy  should  have- 
an  insurable  interest  in  the  life  of  the  insured. 

Cooke,  Life  Ins.  p.  121:  St.  John  y.  Ameri- 
can Mut.  L.  Ins.  Co.  18  N.  Y.  89, 64  Am.  Dec. 
529;  Valton  y.  National  Fund  L.  Assur.  Co. 
20  N.  Y.  82;  Olmsted  y.  Keyes,  85  N.  Y.  598: 
Mutual  L.  Ins.  Co.  v.  AUen,  188  Mass.  24,  53' 
Am.  Rep.  245;  Eckel  v.  Benner,  41  Ohio  St. 
282;  Martin  v.  Stubbinos,  126  III.  887;  FOs- 
Patrick  v.  Hartford  L.  dk  A,  Ins,  Go.  56  Conn. 
116;  Clark  v.  Allen,  11  R.  I.  489.  28  Am.  Rep. 
496;  Murphy  y.  Bed,  64  Miss.  614,  60  Am. 
Rep.  68;  BiUler  v.  Smith,  70  Md.  261,  2  L.  R. 
A.  844;  Souder  v.  Home  Friendly  Soe.  72  Md. 
511;  Bursinger  y.  Bank  of  Watertown,  67  Wis. 
75,  58  Am.  Rep.  848.  and  other  cases.  See 
also  Johnson  v.  Van  Epp8,l[10  III.  551;  Lamont 
V.  Grand  Lodge  I.  L.  of  H  81  Fed.  Rep.  177. 

Where  assignments  of  life  policies  are  held 
void  upon  the  ground  of  a  want  of  insurable 
interest  in  the  assignee  at  the  time  of  the  as- 
signment, such  holding  Is  based  absolutely  and 
solely   upon  considerations  of  public  policy 
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whtcb  obtain  in  the  JnriBdictions  holding  such 
doctrines. 

At  the  moment  of  this  asaifrnment,  the  stat- 
ute of  this  state  authorized  mutual  benefit  so- 
cieties to  issue  certificates  of  membership  nam- 
ing any  relatiye  of  the  member  as  the  beneficiary 
thereof. 

^meoke  y.Orand Lodge,  A,  0.  U.  W.  84 Iowa, 
S83, 15  L.  R.  A.  114. 

If  the  secretaiT  of  the  association  did  not  in 
fact  approve  such  assignment  it  was  not  thereby 
rendered  void,  for  the  reason  that  the  provision 
of  the  contract  requiring  the  approval  of  the 
assignment  by  the  secretary  of  the  association 
was  a  provision  intended  for  the  benefit  of  such 
association  and  which  the  association  might 
waive,  and  no  one,  other  than  the  association, 
can  complain  of  such  nonapproval  by  its  secre- 
tary. 

Niblack,  Ben.  Boc.  &  Acci.  Ins.  2d  ed.  p. 
830;  May,  Ins.  8d  ed.  §  459  F;  Simeoke  v.  Orand 
Lodge  A.  O,  U.  W.  84  Iowa,  888, 15  L.  R.  A. 
114;  Tiiswarth  v.  TiUworth,  40  Kan.  571; 
Spiawn  v.  Cheio,  60  Tex.  582;  Manning  v.  An- 
eUvt  Order  cf  United  Workmen,  86  Ky.  186. 

This  is  a  contract  purporting  to  be  made  be- 
tween two -parties  for  the  benefit  of  a  third. 

1^  Gilbert  v.  8anderaon,  56  Iowa,  840,  41 
Am.  Rep.  108,  this  court  held  that  where  a 
contract  was  made  between  two  persons  for 
the  benefit  of  a  third  the  original  parties  to  the 
contract  might  rescind  the  same  "unless  in 
the  meantime  the  person  for  whose  benefit 
it  was  made  in  some  manner  has  indicated  he 
accepts  the  contract,  or  it  can  be  implied  he 
does  80.  By  so  doing  he  acauires  the  rights 
and  assumes  the  burdens  incicfent  thereto." 

While  certain  courts  have  held  that  the  right 
of  the  member  to  change  the  beneficiary  in  a 
mutual  benefit  certificate  without  the  consent 
of  the  beneficiary  exists,  unless  by  the  provi- 
sions of  the  contract  such  change  is  prohibited, 
yet  such  holding  is  directly  in  conflict  with  the 
principles  of  law  which  have  long  been  applied 
to  ordinary  life  policies. 

Niblack,  Ben.  Soc.  &  Acci.  Ins.  2d  ed.  §  212; 
Bacon,  Ben.  Soc.  §804;  Barley  v.  Heist,  86 
Ind.  196,  44  Am.  Rep.  285;  May,  Ins.  8d  ed. 
§899M. 

In  the  various  decisions  of  this  court  the 
right  of  the  member  of  a  mutual  benefit  asso- 
ciation to  change  the  beneficiary  named  in  his 
certificate  has  always  been  predicated  upon  the 
express  reservations  of  the  contract  giviog  to 
the  member  such  right,  or  upon  the  statute 
DOW  in  force  in  this  state,  which  authorizes  the 
change  of  beneficiaries. 

Brawn  v.  Grand  Lodge,  A.  0.  U,  W.  80  Iowa, 
290;  MeCiure  v.  Johnson,  66  Iowa,  620;  Nib 
lack,  Ben.  Boc.  &  Acci.  Ins.  2d  ed.  p.  407; 
Schmidt  V.  lotoa  K,  of  P.  Im.  Aseo,  82  Iowa, 
304;  Brown  v.  Grand  Council  N.  W.  L.  of  H. 
81  Iowa,  400:  Einehl  v.  Clark,  81  Iowa,  200, 
9L.  R  A.841. 

The  possession  of  a  certificate  by  0.  0. 
Knapp  was  not  necessary  in  order  to  give  him 
&  right  of  action  thereon,  nor  was  such  posses- 
sion necessary  in  order  to  enable  him  to  assign 
Bucb  right  of  action  if  he  had  it.  or  any  inter- 
est which  he  acquired  by  virtue  of  the  terms  of 
the  contract. 

Cooke,  Life  Ina.  g  107;  Fowler  v.  ButUrly, 
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78  N.  Y.  68,  84  Am.  Rep.  607;  Knickerbocker 
L,  Ins,  Co.  V.  Weitt,  99  Mass.  157. 

Kiiiiie«  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Counsel  have  exhaustively  and  ably  arguect 
many  interesting  questions  arising  upon  thia^ 
record.  In  our  view,  however,  the  controlling; 
question  in  the  case  is  as  to  the  right  of  Clar- 
ence C.  Enapp  to  assign  the  certificate  to  the 
intervener.  If  he  had  no  such  right,  then  it  i» 
clear  that  intervener  is  not  entitled  to  the  fund 
in  controversy.  We  proceed,  therefore,  ta  ai 
consideration  of  that  question.  At  the  ou4ee& 
it  should  be  said  that  the  object  of  the  associa^- 
tion,  as  stated  in  its  articles  of  incorporation,  is 
"benevolent  and  mutual  assistance  among  it» 
members  and  their  families,  or  designated  bene^ 
flciaries,  by  the  collection  of  dues  and  assess- 
ments, and  disbursement  at  the  death  of  it9 
members,  or  at  stated  periods,  less  cost  of 
maintaining  association."  (The  italics  above 
are  ours.)  The  certificate  of  membership  pro- 
vides that  upon  proper  proof  of  the  death  of  » 
member  being  made,  and  in  case  he  dies  wkhia 
ten  years  from  the  date  of  the  issuing  of  the 
certificate,  the  association  will  pay  to  "Clarence 

C.  Enapp,  or,  in  case  of death  before 

that  of  said  assured,  then  to  executors,  admin- 
istrators, or  assigns  of  said  member,    .    .    . 
the  proceeds  of  one  assessment.    ..."    It 
also  provides  that  upon  the  aunender  of  the 
certificate  by  the  "aforesaid  member  or  legal 
holder,  after  having  been  kept  in  force  for  k. 
period  of  ten  full  y^ears,  the    .    .    .    associa- 
tion will  pay  to  said  member  or  legal  holder 
his  full  share  of  the  endowment  fund  of  said 
association,  not  exceeding  $1,000."    It  also 
provides  that  "in  case  of  assignment  of  the 
within  certificate  the  beneficiary  must  consent 
thereto,  and  said  assignment  must  be  approved 
by  the  secretary  of  ue  association;  otherwise 
the  assignment  shall  be  void."    There  is  no  ex.- 
press  provision  in  the  certificate,  articles  of  fir- 
corporation,  or  by-laws  authorizing  a  change* 
in  the  beneficiary,  unless  some  or  the  iwovi- 
sions  heretofore  set  out  can  be  construed  to  give - 
such  authority.    It  is  the  general  rule  that  »4 
beneficiarv  under  an  ordinary  life  policy  takee* 
a  vested  interest  therein  at  the  moment  the- 
policy  is  executed  and  delivered,  which  can- 
not be  impaired  or  defeated  by  any  act  of  the 
assured,  or  of  the  assured  and  "the  company,  to 
which  said  beneficiary  does  not  assent.    13 
Am.  &  Eng.  Enc.  Law,  p.  655;  Bacon,  Ben. 
Soc.  §  292;  Bliss.  Ins.  §  818;  May,  Ins.  §  899; 
L:  Biddle,  Ins.  §  285:  HarUyv,  Heist,  86  Ind. 
196,  44  Am.  Rep.  285;  Damron  v.  Penn  Mut^ 
L\  Ins.    Co.  99  Ind.  478;  Presbyterian  MuU 
Assur.  Fund  v.  Allen,  106  Ind.  598;  Thomas 
V.  Grand  Lodge,   A.  0.  U.  W,  12  Wash.  500. 
It  follows  that  such  policies  may  be  assigned, 
unless  such  act  be  contrary  to  tne  statute,  the 
articles  of  incorporation,  or  bv-laws  of  the  com- 
pany, or  to  the  provisions  of  the  policy  itself » 
18  Am.  &  Eng.  Eac.  Law.  p.  646;  Biddle,  Ins. 
§  268;  Bacon,  Ben.  Soc  §  297;  Plummer  v. 
PeopU^s  I^at.  Bank,  65  Iowa.  405;  McClure  v. 
Johnson,  56  Iowa,  620. 

Appellant  contends  that  the  assured,  in  the 
rase  at  bar,  is  given  no  authority,  by  the  cer- 
tificate, by-laws,  or  articles  of  incorporation^ 
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to  change  the  beneficiary;  hence,  the  benefi 
ciary  named  in  the  certificate  had  a  vested  inter- 
est in  it  the  moment  it  was  issued.  In  other 
words,  he  says  that  no  right  has  been  reserved 
to  the  assured,  in  the  contract  or  laws  of  the 
association,  to  change  the  beneficiary;  there- 
fore none  exists;  and  the  rights  of  Clarence  G. 
Knapp  would  be  the  same,  as  to  the  assign- 
ment of  the  policy,  as  in  case  of  an  ordinary 
life  policy.  Appellant's  conclusions  do  not 
cecessarily  follow,  even  if  the  fact  be  as  he 
claims.  It  is  true  that  the  rights  of  the  assured 
are  to  be  determined  from  the  contract,  and  the 
contract  embraces  the  certificate,  bylaws,  art! 
des  of  incorporation,  statute  law,  if  any,  and 
«uch  rights  as  necessarily  inhere  in  member- 
«bip  in  such  an  association.  Now,  if  the  con- 
tract be  silent  as  to  the  rights  of  the  assured  to 
change  his  beneficiary,  what  right  has  he  in 
that  respect?  It  is  also  true  that,  in  most  of 
the  cases  in  which  it  has  been  held  that  the  as- 
sured had  a  right  to  change  the  beneficiary.  It 
will  be  found  that  the  contract  expressly  re- 
served such  right  to  the  assured;  and  that  is 
true  as  to  every  such  case  decided  by  this  court. 
The  question,  therefore,  as  now  presented,  is 
4in  open  one  in  this  state.  In  Niblack,  Ben. 
:80c.  ^  212,  It  is  said  that  it  has  been  held  with 
-substantial  unanimity,  wherever  the  question 
.bas  arisen,  that  in  mutual  benefit  societies  the 
member  may  change  his  beneficiary  without 
^other  limitations  or  restrictions  than  such  as 
.are  imposed  by  law,  the  articles  of  incorpora- 
tion, the  by-laws,  or  the  Certificate.  In  other 
words,  the  general  doctrine  is  said  to  be  that 
the  assured  has  a  right  to  change  the  benefi- 
ciary unless  the  contract  or  statute  provides  to 
the  contrary.  In  Masonic  MuU  Ben,  Soe,  v. 
Burkhart,  110  Ind.  192,  it  is  said:  'The  Ren- 
cral  rule  applicable  to  beneficiary  or  charitable 
associations  is,  that  the  beneficiary  acquires  no 
Tested  right  to  the  benefits  which  are  to  accrue 
vpon  the  death  of  a  member,  until  the  death 
of  the  member  occurs.  During  his  lifetime 
the  member  may  therefore  exercise  the  power 
of  appointment  without  other  limits  or  restric- 
tions except  such  as  are  imposed  by  the  organic 
law,  or  by  rules  and  regulations  of  the  society, 
duly  adopted  in  compliance  therewith."  In 
Pretbyterian  Mut.  Auur.  Fund  v.  AUen,  106 
Ind.  598,  the  court  said:  "The  weight  of  au- 
thority .  .  .  is  in  favor  of  the  general  doc- 
trine that  beneficiaries  may  be  changed  in  cases 
where  policies  like  the  one  before  us  are  issued 
t)y  such  associations  as  the  present,  and  that  in 
this  respect  such  policies  are  not  governed  by 
the  general  rule  which  governs  ordinary  insur- 
ance contracts."  Many  cases  are  referred  to 
in  support  of  the  above  holdings.  Tliomas  v. 
4^rand  Lodge  A.  0,  of  U.  W,  12  Wash.  500,  was 
a  case  of  a  mutual  benefit  certificate,  and  it 
was  held  that  the  insured  had  the  right  at  any 
time  during  his  lifetime  to  change  the  bene- 
ficiary. On  the  trial  a  question  arose  as  to 
whether  a  certain  by-law,  which  gave  the  mem- 
t)ers  the  right  to  change  the  beneficiary  named 
in  the  certificate,  was  in  evidence,  so  that  it 
might  be  considered.  The  court  held,  in  effect, 
that  it  was  immaterial  whether  it  was  in  evi- 
dence or  not.  and  said:  *' It  will  be  presumed 
that  he  had  full  right  to  control  the  benefit  un- 
til the  contrary  is  made  to  appear.  The  au- 
thorities upon  this  proposition  are  not  entirely 
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uniform,  but,  as  above  suggested,  a  great  ma- 
jority of  the  cases  have  so  held. "  Referring  to 
the  statement,  sometimes  found  in  the  cases, 
that  it  is  difficult  to  assign  any  reason  for  the 
distinction  between  such  certificates  and  the 
ordinary  life  policies,  as  to  the  right  of  the 
assured  to  change  the  beneficiary,  the  same 
court  says:  "This  may  be  true,  but  one  good 
reason  suggests  itself,  and  that  is,  that  these 
certificates  are  not  in  themselves  an  absolute 
contract  which  could,  under  the  constitution 
and  by-laws  of  the  order,  be  entered  into  with 
any  person.  Under  such  constitution  and  by- 
laws these  beneficiary  certificates  can  only  be 
issued  to  members.  Hence,  it  seems  reason- 
able that  anything  which  would  affect  the 
right  to  membership  would  affect  the 
right  to  the  beneficiaiy  certificate,  and  that 
since  the  membership  can  at  any  time  be 
changed  by  the  member  without  the  consent 
of  the  beneficiary,  he  can  also  change  the  cer- 
tificate. Upon  reason  and  authority  the  bene- 
ficiary certificate  should  be  presumed  to  be 
within  the  control  of  the  member."  Bee  also 
Uoeft  V.  Supreme  Lodge  K,  of  R.  118  Cal.  91, 
83  L.  R.  A.  174.  Such  associations  are  distin- 
guishable from  ordinary  life  insurance  com- 
panies in  many  respects.  By  membership  in 
such  associations  the  assured  obtains  certain 
rights  which  inhere  in  the  organization.  So 
the  class  or  classes  of  l)enefi claries  in  them  is 
limited,  and  such  provisions,  while  in  entire 
harmony  with  the  object  and  purpose  of  such 
associations,  are  incompatible  witL  the  theory 
of  regular  life  insurance,  wherein  the  bene- 
ficiary, on  the  issuance  of  the  policy,  obtains  a 
vested  right  therein.  We  conclude,  therefore, 
in  the  absence  of  any  provisions  in  the  certifi- 
cate, by-laws,  articles  of  incorporation,  or 
statute,  either  providing  expressly  for  a  change 
of  beneficiaries  or  prohibiting  such  change,  that 
by  reason  of  l^e  character  and  purposes  of  sucli 
associations  it  should  be  held  that  the  power  to 
change  the  beneficiary  is  vested  in  the  member 
assured  during  bis  lifetime.  FUeher  v.  Ameri- 
can L.  <jf  It  168  Pa.  279;  Voigt  v.  KerUen,  164 
Dl.  814. 

2.  From  what  has  already  been  said,  the  con- 
clusion follows  that  Clarence  C.  Knapp  could 
have  had  no  assignable  interest  in  the  certifi- 
cate issued  upon  the  life  of  J.  T.  Knapp,  be- 
cause he  had  no  vested  interest  therein,  as  the 
power  to  change  the  beneficiary  vested  in  the 
assured  during  his  lifetime.  That  conclusion 
is  sustained  when  we  come  to  consider  more 
carefully  the  character  of  the  contract  before 
us.  It  IS  what  is  called  an  ''endowment  certifi- 
cate." By  its  terms  the  assured,  in  case  he  is 
alive  at  the  expiration  of  the  endowment  period, 
becomes  entitled  to  his  full  share  of  the  endow- 
ment fund  of  the  association,  upon  surrender- 
ing the  certificate.  If  the  assured  dies  prior  to 
tiie  expiration  of  the  endowment  period,  and 
Clarence  C.  Knapp  survives  him.  upon  fur- 
nishing proofs^of  death  of  said  assured,  said 
Clarence  C.  Knapp  is  entitled  to  the  benefits  of 
the  policy.  If  the  assured  dies  during  the 
endowment  period,  and  Clarence  C.  Knapp  is 
not  then  alive,  then  the  sum  due  is  to  tie  paiJ 
to  the  executors,  administrators,  or  assigns  of 
the  assured.  Such  a  certificate,  it  seems  to  us, 
must  of  necessity  be  under  the  control  of  the 
assured  until  his  death.   How  can  it  be  claimed 


1807. 


Cabfsntbb  t.  Khapp. 


18S 


that  Clarence  C.  Enapp  bad  a  Tested  interest 
in  the  certificate  prior  to  the  death  of  the 
assured,  and  within  the  limit  of  the  endow- 
ment period?  At  the  expiration  of  the  endow- 
ment period,  the  ten  years,  if  J.  T.  Enapp  was 
living  he  had  the  absolute  right  to  deliver  up 
the  certificate  and  receive  the  endowment  pro- 
vided for  therein.  Such  an  act  on  his  part 
would  have  satisfied  the  obligation  of  the  asso- 
ciation. So  long  as  the  assured  was  alive,  and 
the  endowment  period  had  not  expired,  it 
could  not  be  said  that  the  assured  might  not 
outlive  such  period,  and  thus  become  the  sole 
beoeficiarj  under  the  certificate.  Therefore  it 
seems  to  us  that  during  the  entire  endowment 
period,  while  the  assured  lived,  he  must  be  held 
to  have  the  absolute  right  of  control  of  tiie  cer- 
tificate, as  against  Clarence  C.  Enapp,  and  the 
latter  could,  within  said  time  have  no  vested 
right  therein;  hence  his  assignee,  the  intervener, 
took  nothing  by  the  assignment  from  Clarence 
C.  Knapp.  Under  such  a  policy  it  is  said  the 
rights  of  the  beneficiary  named,  who  is  to  be 
paiti  the  proceeds  of  the  certificate  in  case  of 
the  death  of  the  assured  before  the  expiration 
of  the  endowment  period,  do  not  attach  until 
the  decease  of  the  assured  within  such  period. 
2  Mav,  Ids.  g  390,  P.  and  cases  cited.  And 
9ee  also,  as  bearing  somewhat  upon  this  ques- 
tion, Mviuai  L.  Int.  Co,  v.  Armstrong,  117  U. 
S.  591.  29  L.  ed.  997;  Tennet  v.  NorthwesUrn 
Mui.  L.  Ins.  Co.  26  Minn.  271;  Eversy.  Life 
Asto,  of  America,  59  Mo.  429. 

3.  If  the  contract  authorized  the  assured  to 
change  the  beneficiary,  then  there  can  be  no 
doubt  that  Clarence  C.  Enapp  could  acquire 
no  vested  interest  therein  dunng  the  lifetime 
of  the  assured,  and  hence  could  not  make  an 
assignment  which  would  carry  any  interest 
therein  to  the  intervener,  unless  by  virtue  of 
other  provisions  which  may  be  claimed  to 
modify  the  contract  in  that  respect.  The  au- 
thorities are  uniform  in  holding  that  when  the 
ri^t  to  change  a  beneficiary  is  reserved  in  the 
contract,  and  in  the  absence  of  other  control- 
ling provisions,  the  beneficiary  named  la  the 
certificate  acquires  no  vested  interest  until  the 
death  of  the  assured,  and  prior  to  that  time  the 
assured  may  change  the  beneficiary  at  will. 
Bacon,  Ben.  8oc  §  289;  Niblack,  Ben.  Soc. 
§  212;  Broton  v.  Orand  Lodge  A.  0.  U.  W.  80 
Iowa,  287:  Hirschl  y.  Clark,  81  Iowa,  200.  9 
L.  R  A.  841;  Schmidt  v.  Iowa  K.  of  P,  Ins. 
Atso,  82  Iowa,  804,  11  L.  R.  A.  205;  Richmond 
V.  Johnson,  28  Minn.  447;  Byrns  v.  Casey,  70 
Tex.  247;  ^bin  v.  Phinney,  134  N.  Y.  428; 
Supreme  Council  of  Catholic  MuU  Ben.  Asso.  v. 
Priest,  46  Mich.  429;  HelUnbery  v.  District  No. 
1  L  O,  qf  B,  B.  94  N.  T.  580;  Masonic 
Mut.  Ben,  8oe.  v.  Bvrkliart,  110  Ind.  189; 
Hotel' Men's  Mut.  Ben,  Asso.  v.  Brown,  33  Fed. 
Rep.  11;  Mav.  Ins.  §  399L;  Smith  v.  National 
Ben,  Soc,  128'  N.  Y.  86,  9  L.  R.  A.  616:  Pres- 
hgterian  Mut,  Assur.  Fund  v.  Allen,  106  Ind. 
693. 

4.  Is  there  anything  in  this  contract  which 
modifies  the  general  rule  above  stated?  Ap- 
pellant contends  that  the  provision  on  the  back 
of  the  policy,  that  "in  case  of  assignment  of 
the  within  certificate  the  beneficiary  must  con- 
tent thereto,  and  said  assignment  must  be  ap- 
proved by  the  secretary  of  the  assodation; 
otherwise  the   aasignment  shall  be  void/'— 
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limited  the  right  of  the  assured  to  change  the 
beneficiary,  and  hence  Clarence  C.  Enapp  look 
a  vested  interest  in  said  certificate.  It  is  con- 
ceded that  the  assignment  above  mentioned 
refers  to  an  assignment  made  by  the  assured » 
not  to  one  made  by  the  beneficiarv;  and  that  is^ 
no  doubt,  a  correct  construction  of  thecontract» 
Attention  is  called  to  the  case  of  Hirschl  y^ 
Clark,  81  Iowa,  200,  9  L.  R  A.  841.  wherein 
it  was  said  that  a  change  of  beneficiary  was  the 
same  thing,  in  effect,  as  an  assignment.  Hence 
it  is  claimed  that  the  word  * 'assignment."  used 
above,  embraced  also  a  change  in  beneficiaries 
made  by  the  assured,  and  therefore  he  could 
not  thus  change  without  the  consent  of  the 
beneficiary.  We  do  not  so  regard  it.  Bearing 
in  mind  the  fact  that  under  the  other  provi- 
sions of  the  contract,  and  in  view  of  the  nature 
of  the  association,  the  assured  had  a  right  to 
change  the  beneficiary,  we  should  not  be  justi^ 
fied  in  so  construing  the  language  under  con- 
sideration as  to  deprive  him  of  such  right,  un- 
less such  was  plainly  the  intent,  and  unless 
there  is  no  other  way  in  which  force  and  effect 
can  be  given  to  all  of  the  provisions  of  the 
contract.  If  the  word  "assignment"  be  given 
its  ordinary  meaning  (that  is,  of  a  formal 
transfer  of  the  certificate  from  the  assured  to 
another  person),  the  language  used  is  given 
force  and  effect  without  limiting  the  right  of 
the  assured  to  change  the  beneficiary.  We 
think  it  is  clear  from  the  words  used  that  it 
was  not  intended  to  limit  the  power  possessed 
by  the  assured  to  change  the  beneficiary  at  will 
during  his  lifetime.  The  language  is,  "in  case 
of  assignment  of  the  within  certificate,"  etc. 
These  were  apt  words  to  protect  the  company 
from  having  the  certificate  assigned  to  a  third 
person  without  their  knowledge.  They  in- 
tended that  no  assignment  should  be  made  of 
the  "within  certificate"  unless  the  beneficiarv- 
named  therein  consented,  and  not  then  until  it 
was  approved  by  the  secretary  of  the  associa- 
tion. The  provision  was  chiefiy  intended  for 
the  protection  of  the  association.  It  would  not 
be  necessary  in  case  the  assured  should  change 
the  beneficiary  named  in  the  certificate,  oe- 
cause  such  formal  change  could  only  be  made 
by  notifying  the  association  in  some  manner,, 
and  ordinarily  it  would  be  evidenced  by  a  new 
certificate.  T|;iere  was  therefore  no  limitation 
upon  the  right  of  the  assured  to  change  his 
beneficiary.  Hence  we  need  not  determine 
what  the  effect  might  be  of  an  assignment 
made  without  the  consent  of  the  beneficiary^ 
and  not  approved  by  the  association. 

5.  By  g  7  of  chap.  65,  Acts  21st  Gen.  Assemi, 
which  relates  to  mutual  benefit  associations,,  it 
is  provided:  "No  corporation  or  association 
organized  or  operating  under  this  act  shall 
issue  any  certificate  of  membership  or  policy 
to  any  person  .  .  .  unless  the  beneficial^ 
under  said  certificate  shall  be  the  husbana, 
wife,  relative,  legal  representative,  beir,  or 
legatee  of  such  insured  member,  nor  shall  any 
such  certificate  be  assigned,  except  an  endow- 
ment certificate,  and  any  certificate  issued  or 
assigned  made  in  violation  of  this  section  shall 
be  void.  Any  member  of  any  corporation,, 
association,  or  society  operating  under  this  act 
shall  have  the  right  at  any  time,  with  the  con- 
sent of  such  corporation,  association,  or  society- 
to  make  a  change  in  his  beneficiary  without  re> 
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quiring  the  conseDt  of  such  beoefi clary." 
Counsel  discuss  the  question  of  the  applicabil- 
ity of  this  act  to  the  case  before  us.  The  cer- 
tificate in  this  case  was  issued  prior  to  the  pas- 
;8age  of  the  act  in  question.  If,  as  we  hold, 
Clarence  C.  Enapp  had,  irrespective  of  this 
statute,  no  vested  right  in  the  certificate  of  in- 
surance issued  upon  the  life  of  his  brother 
■during  said  brother's  lifetime,  then  the  at- 
tempted assignment  of  said  certificate  during 
Che  brother's  lifetime  cast  no  rights  upon  the 
intervener.  We  need  not,  therefore,  give  this 
statute  further  consideration.  We  do  not  un- 
derstand from  the  argument  of  counsel  that  any 
claim  is  based  upon  the  assignment  made  after 
the  death  of  the  assured.  We  hold  that  there 
was  no  inhibition  in  the  certificate,  articles  of 
incorporation,  by-laws,  or  statutes  which  ap- 
ply to  this  case,  against  the  assured  changing 
the  beneficiary  during  his  lifetime;  that,  in  the 
Absence  thereof,  he  had  a  right  to  change  the 
beneficiary;  that,  in  view  of  the  purposes  of 
the  order,  it  was  intended  to  confer  such  right 


upon  the  assured;  that,  under  an  endowment 
certificate  like  that  at  bar.  the  rights  of  the 
beneficiary  named  in  the  certificate  do  not  at- 
tach until  the  decease  of  the  assured,  if  he  die 
within  the  endowment  period.  It  follows  that 
Clarence  C.  Enapp  never  had  a  vested  interest 
in  the  certificate  of  his  brother  which  he  could 
assign  during  the  brother's  lifetime,  and  there- 
fore the  intervener  took  nothing  by  the  assign- 
ment relied  upon.  The  title  to  the  fund  in 
court  was  therefore  in  Clarence  C.  Enapp,  and 
subject  to  plaintiff's  attachment. 

We  are  agreed  that  the  appeal  of  intervener 
is  properly  before  us  for  consideration,  and  as 
upon  the  merits  the  case  is  determined  in  plain- 
tiff's favor,  we  do  not  discuss  the  questions 
raised  by  his  appeal.  As  the  matters  already 
considered  are  conclusive  as  to  the  rights  of  the 
parties,  we  are  not  justified  in  extending  this 
opinion  by  the  discussion  of  many  other  ques- 
tions argued  by  counsel. 

On  both  appeals  the  judgment  and  deerm 
below  ofrt  affirmed. 
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2^EW    ORLEANS   &    NORTHEASTERN 
RAILROAD  COMPANY,  Appt, 

V, 

McEWEN  &  MURRAY,  Limited,  et  oL 

(49  La.  Ann.  1184.)' 

^1.  When  loss  to  the  plaintiff  has  been 
oeeasioned  by  aceident  and  ancontrollable 
events  (Rev.  Olv.  Code,  art,  2754>,  the  defendants, 
beioff  without  fault,  are  absolved  from  liability. 

S«   '*In  order  to  render  a  person  charg^e- 
able  in  damag^es  for  an  act  of  commission  or 
omission  on  his  part.  It  must  have  been   the 
proximate  cause  of  the  damaflre." 

3.  A  mere  fiUlnre  to  gumrd  against  a 
certain  result  is  not  actionable  nefrllgenee, 
unless,  under  all  the  circumstances,  it  might  have 
•been  ^reasonably  foreseen  by  a  man  of  ordinary 
Antelligenoe  and  prudence. 

(Aprn  28. 1807.) 

APPEAL  by  plaintiff  from  a  juderment  of 
tb^  Civil  District  Court  for  the  Parish  of 
Orleans,  Division  C,  in  favor  of  defendant  in 
an  action  brought  to  recover  damages  for  in- 
juries to  property  of  plaintiff  by  reason  of  the 
alleged  negligence  of  defendant    Affirmed. 

Statement  by  Nicholls»  Cb.  J.: 

Plaintiffs  claim  tbat  McEwen  &  Murray, 
fiimited,  and  the  Gulf  Lumber  Company,  Lim- 
'ited,  are  indebted  to  them  in  the  sum  of  $4,781; 
tbat  prior  to  September,  1893,  they  had  prop- 
erly erected  along  the  south  shore  of  Lake 

^Headnotes  by  Niohoixs,  Cb.  J. 


Pontcbartrain,  between  tbe  intersection  of 
People's  avenue  and  the  said  lake  and  the 
Pointe  aux  Herbes,  an  embankment  of  earth, 
and  had  duly  constructed  thereon  their  rail- 
road under  and  by  virtue  of  legislative  and 
municipal  grants  and  franchises;  that,  in  order 
to  protect  said  embankment  against  the  waters 
of  Lake  Pontchartrain  in  times  of  storm,  they 
had  constructed,  at  great  expense,  in  front  of 
said  embankment,  and  between  it  and  the  said 
lake,  a  revetment  amply  sufficient  for  the  |>ur- 
pose  for  which  it  was  intended;  that  several 
months  prior  to  the  1st  of  October,  1893,  the 
Gulf  Lumber  Company,  Limited,  while  tow- 
ing in  Lake  Pontchartrain  a  raft  of  large  saw 
logs,  the  property  of  McEwen  &  Murray,  Lim- 
ited, and  destined  for  their  mill,  carelessly  and 
negligently  permitted  the  same  to  escape  from 
their  control,  and  to  drift  out  upon  the  waters 
of  Lake  Pontchartrain ;  that  said  Gulf  Lumber 
Company,  Limited,  was  towing  said  Iocs  under 
a  contract,  for  full  consideration,  with  McEwea 
&  Murray,  Limited,  their  obligation  under  that 
contract  oeing  to  tow  and  deliver  said  logs  in 
a  careful  and  proper  manner;  that  for  several 
months  thereafter  said  Gulf  Lumber  Company 
permitted,  negligently  and  wantonly,  and  with- 
out proper  cause  or  excuse  therefor,  said  logs 
to  float  about  loose  and  uncontrolled  in  said 
lake,  when  they  could  have  easily  and  readily 
secured  the  same;  that  in  the  last  days  of  Sep- 
tember, or  in  the  early  part  of  October,  1893, 
there  occurred  a  violent  storm,  which  dashed 
the  waters  of  Lake  Pontchartrain  with  great 
force  and  fury  against  petitioners'  revetment; 
that  said  revetment,  however,  was  { o  well  and 
strongly  constructed  that  it  withsto<  d  the  force 
of  said  water,  and  protected  petitioners'  said 


NOTB.— This  case  is  very  unusual  In  its  facts  and 
•seems  to  have  no  direct  precedent. 

As  to  the  drlvlnff  of  logs,  see  Wisconsin  River 

-^  L.  R.  A. 


Loff  Drivinff  Asso.  v.  D.  F.  Comstock  Lumber  Co» 
(Wis.)  1  L.  a.  A.  717,  and  note;  and  Harold  v.  Jones 
(Ala.)  8  L.  B.  A.  MS.  and  note. 
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foadway  and  embankment,  and  would  have 
<»Dtinued  during  and  after  the  storm  until  the 
present  day  to  so  withstand  said  water   and 
protect  said  roadbed  and  embankment,  had  it 
Dotbeen  that  the  aforesaid  logs,  which  even 
(ben  were   negligently   and    without  proper 
<rause  permitted  to  drift  about  in  said  lake, 
were  violently  dashed,  by  the  waters  and  waves 
raised  by  said  storm,  agaiost  said  revetment, 
which  was  demolished  in  several  places  by  the 
pounding  of  said  logs,  which  broke  through 
said  revetment,  and  permitted  the  entrance  of 
the  waves,  which  washed  away  a  great  part 
of  petitioners'  revetment;  that  petitioners,  after 
they  had   duly  notified  defendants  that  they 
would  repair  said  revetment  at  their  cost  and 
expense,  thus  putting  them  in  default,  pro- 
ceeded to  repair,  and  did  repair,  the  damage 
aforesaid,  so  caused  entirely  bv  the  negligence 
and  wrongful  acts  aforesaid  of  defendants,  at 
a  cost  of  $4,784,  which  they  had  paid,  as  would 
appear  by  an  itemized  bill  annexed  to  the  pe- 
tition.     They  prayed   for   judgment  against 
both  defendants  ^.in  aolido  for  that  amount. 
McEwen  &  Murray,  Limited,  defendants,  an- 
swered,   pleading,    first,    the  general    issue. 
Further  answering,    they  admitted  that  the 
Oalf  Lumber  Company  had  been,  and  was 
still,  under  a  contract  to  tow  lo^  for  the  said 
mill  owned  and  operated  by  McEwen  &  Mur- 
ray. Limited,  as  shown  in  the  answer  filed  in 
tbe  case  by  said  lumber  com  pan  v,  and  that  the 
McEwen    &   Murray   corporation    were   the 
owners  of  the  saw  logs  which  were  scattered 
from  the  tow  then  under  the  control  of  the 
aforesaid  lumber  company  on  or  about  the  lOtli 
of  April,  1893,  as  alleged  by  plaintiffs,  and 
admitted  by  said  lumber  company  in  their 
answer;  but  thev  averred  that  the  corporation 
of  McEwen  &  Murray  had  neither  possession 
nor  control  of  said  logs,  as  the  same  were  then 
4n  iransitu  towards  that  company's  sawmill, 
and  in  the  possession  and  under  the  control  of 
a  common  carrier,  the  aforesaid  lumber  com- 
pany.    They  denied  that  the  McEwen  &  Mur< 
ray  company  were  guilty  of  negligence  or 
•carelessness,  either  in   the   handling  of  said 
logs,  or  failing  to  recover  the  same,  and  em- 
phaticallv  denied  that  the  company  could  be 
held  liable  for  any  damages  alleged  to  have 
been  caused  by  any  of  the  said  saw  loirs  to 
plaintiflfs'  property  or  breakwater.     The  lum- 
ber company,  after  pleading  the  general  issue, 
admitted  that,  since  the  beginning  of  the  year 
1898,  tbey  had  been  under  a  contract  with'Mc- 
Ewen  &  Murray,  Limited,  which  owned  and 
operated  a  sawmill  on  the  New  Canal,  in  the 
ciiy  of  New  Orleans,  to  haul  and  to  tow  saw 
logs  from  sundry  tributary  streams  emptying 
into  Lake  Maurepas,  on  said  lake,  through 
Pass  Manchac,  on  Lake  Pontch  art  rain,  into 
the  New  Canal,  to  the  sawmill  of  McEwen  <& 
Murray,  Limited;  that,  for  the  purpose  of  said 
towage,  the  logs  are  chained  together  in  small 
quantities,  forming  what  is  known  in  the  trade 
as  "cribs."    which  "cribs"    are   strong,   and 
chained  together,  and  securely  fastened  to  a 
strong  steam  towboat  operated  by  respondents; 
that  with  the  aforesaid  means,  and  following 
the  above  method,  said  company  has  success- 
fully towed  large  numbers  of  saw  logs  to  the 
aforesaid  sawmill;  that  the  same  mode  of  sup- 
pljiog  other  aawmills  in  New  Orleans  has 


been  successfully  carried  on  by  other  lines  of 
towboats  plying  on  Lake  Pontchartrain,  and 
entering  into  the  New  Canal,  as  aforesaid;  that. 
Lake  Pontchartrain  being  navigable  water  in 
the  United  States,  the  business  of  hauling  and 
towing  saw  logs  in  the  manner  above  indi- 
cated  IS  a  lawful  trade  or  occupation,  and  the 
towing  of  logs  in  said  manner  is  as  safe  as  any 
other  mode  of  navigation,  no  logs  being  ever 
separated  from  any  tow.  and  carried  b^ond 
the  control  of  the  towboat  or  its  crew  in  large 
quantities,  except  in  cases  of  sudden  and  un- 
foreseen gales  of  wind  and  tempests;  that  on  or 
about  the  10th  of  April,  1898,  while  the  tow- 
boat  of  the  respondent  company  (on  board  of 
which  the  president  of  the  company  was  in 
person)  was  hauling  a  tow  composed  of  some 
207  logs,  the  towboat  and  cribs  of  logs  were 
met  by  a  sudden  and  severe  storm,  at  a  dis- 
tance of  about  1^  miles  west  of  the  entrance 
of  the  New  Canal  into  Lake  Pontchartrain; 
that,  under  directions  of  the  president  of  the 
company,  the  boat  was  anchored  at  about  11 
A.  H.  of  that  day,  and,  through  the  efforts  of 
her  crew,  the  logs  were  held  together  until 
1  o'clock  of  the  ensuing  night,  when,  under 
the  increased  fury  of  the  storm,  the  cribs  were 
broken  asunder,  and  the  logs  of  the  tow  were 
scattered  over  the  lake,  beyond  the  reach  and 
control  of  the  boat  and  of  her  crew,  only  six 
logs  remaining  in  the  tow,  the  same  being 
hauled  in  on  the  next  day;  that,  on  diligent 
search,  respondents  discovered  that  the  scat- 
tered logs  were  driven  in  many  different  di- 
rections, some  95  of  which  were  recovered 
through  parties  emploved  by  the  companv; 
others  being  found  on  snore  at  Mandeville,  in 
Louisiana;  some  at  Pass  Mancbac;  others  at 
Little  Woods,  on  Lake  Pontchartrain;  some  at 
the  bridge  of  the  plaintiff  company;  others  at 
the  mouth  of  Bayou  St.  John;  and  some  22 
were  traced  to  the  vicinity  of  plaintiffs'  revet- 
ment or  breakwater,  on  the  lake  shore,  where 
many  other  logs  of  different  brands  were  also 
found;  that  on  three  different  occasions  very 
serious  efforts  were  made  by  the  respondent 
company,  through  competent  parties  em- 
ployed for  that  purpose,  and  by  means  of 
some  of  its  own  boats,  with  all  necessary  ap- 
pliances, to  pull  off  and  recover  the  logs  which 
had  been  driven  near  plaintiffs'  breakwater  by 
a  disastrous  and  terrific  storm  which  struck 
Lake  Pontchartrain  and  surrounding  country 
on  the  1st  of  October,  1893,  but  without  suc- 
cess, although  several  hundred  dollars  were 
expended  by  the  company  in  their  effort  to  re- 
move said  logs.  Respondents  denied  that  they 
were  guilty  of  any  negligence  either  in  losing 
their  aforesaid  tow  of  saw  logs,  or  in  making 
necessary  efforts  to  recover  them,  and  that 
they  were  in  any  manner  liable  to  plaintiffs 
for  damaercs  in  the  premises.  Thev  averred 
that,  under  the  circumstances,  the  logs  were 
lawfully  lying  on  the  lake  shore,  and  that  the 
breakwater  of  plaintiffs',  having  been  built  on 
navigable  water  of  the  United  States,  at  a  point 
where  no  harbor  lines  had  been  established, 
was  then,  and  continued  to  be,  an  illegal  im- 
pediment to  navigation,  and  a  public  nuisance. 
The  district  court  rendered  judgment  in 
favor  of  the  defendants,  and  against  the 
plaintiffs,  rejecting  their  demand,  and  they 
appealed. 
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Mr.  Harry  H«  Hall»  for  appellanU: 

One  whose  property  is  borne  upon  the  lands 
of  another  by  inevitable  accident,  without  his 
fault  or  negligence,  may  elect  to  abandon  the 
property,  in  which  case  he  is  not  liable  to  the 
owner  of  the  lands  for  any  injury  occasioned 
by  it;  or  he  may  elect  to  receive  it,  in  which 
latter  case  he  must  make  eood  to  such  owner 
the  damage  thus  occasioned. 

And  the  same  rule  applies  to  vessels  or  rafts 
abandoned  at  sea. 

Sheldon  v.  Sherman,  43  N.  Y.  484,  1  Am. 
Rep.  669;  Spencer,  Marine  Collisions.  ^§  136. 
137;  The  W.  J,  Keyaer,  13  U.  S.  App.  4g».  56 
Fed.  Rep.  781;  The  Concho,  58  Fed.  Rep.  811; 
2  Sbearm.  &  Redf.  Neg.  IT  '^^i  Thomp.  Neg. 
p.  1068. 

Injury  resulting  from  an  accident  produced 
by  a  superior  cause,  unmixed  with  the  negli- 
gence of  defendant,  imposes  no  liability. 

Davis  ▼.  Saunders,  2  Chitty,  689;  1  English 
Ruling  Gflses,  p  208. 

By  "accident."  is  meant  inevitable  occur- 
rence not  to  be  foreseen  or  prevented  by  pru- 
dence, care,  and  attention,  and  not  contributed 
to  or  occasioned  In  any  manner  by  the  act  or 
omission  of  the  defendant  or  his  a|?ents. 

CarroU  v.  Staten  Island  R.  Co.  58  N.  Y.  126, 
17  Am.  Rep.  221;  Dijgeri  v.  Bradley,  8  Wend. 
478;  Wakeman  ▼.  li^binson,  1  Bing.  313;  The 
Eliza  S,  Patter,  81  Fed.  Rep.  687;  The  Uhla, 
19  L.  T.  N.  a  89. 

Where  negligence  contributes  to  an  accident, 
it  is  held  to  be  the  casus,  and  a  supervening 
accident  does  not  relieve. 

The  Romney  Marsh  v.  Trinity  Hovse,  L.  R. 
5  Exch.  208:  Michaels  v.  Sew  York  C  R.  Co. 
80  N.  Y.  564,  86  Am.  Dec.  415;  Thomp.  Neg. 
1069. 

To  claim  immunity  from  responsibility 
caused  accidentally  by  one's  properly  he  must 
abandon  it. 

Ohio  Civ.  Code.  181.  2800;  Civ.  Code,  2321 
(2801);  1  Domat,Civil  Law.Cushing's  ed.  p.  629, 
§1615;  White  v.  Crisp,  10  Exch.  811,  23  L.  J. 
Exch.  N.  S.  817;  Barileit  v.  Baker,  84  L.  J. 
Exch.  N.  S.  8;  Eyamsv,  Webster,  L.  R.  2  Q.  B. 
264;  Addison,  Torts.  209;  Sheldon  v.  Sherman, 
42  N.  Y.  484,  71  Am.  Rep.  569. 

Messrs.  Deneg^re*  3la,ir,  Sb  Denegre* 
for  appellees: 

Plaintiff  has  no  case  either  at  law  or  in 
equity.  The  damage  suffered  is  damnum  ab- 
sque injuria,  the  proximate  cause  of  the  injury 
VIZ  major,  the  now  historical  hurricane  of^^ Oc- 
tober 1.  1893. 

No  ordinarily  prudent  man  would  have  ap- 
prehended danger  from  such  a  cause;  and  even 
prudent  men  cannot  be  held  as  negligent  for 
failing  to  make  effective  provisions  agHinst  it. 

Negligence  is  the  failure  to  do  what  a  rea- 
sonable and  prudent  person  would  ordinarily 
have  done  under  the  circumstances  of  the  situ- 
ation, or  doing  what  such  a  person  under  the 
existing  circumstances  would  not  have  done. 
The  essence  of  the  fault  may  lie  in  omission 
or  commission.  The  duty  is  dictated  and 
measured  by  the  exigencies  of  the  situation. 

Baltimore  db  P.  R  Co,  v.  Jones,  95  U.  S. 
441.  24  L.  ed.  507;  Cooley.  Torts,  p.  630; 
Shearm.  &  Redf.  Neg.  §  6;  Moak's  Underbill. 
Torts,  p.  272;  16  Am.  &  Eng.  Enc  Law«  terbo 
Negligence,  p.  898. 
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Even  if  negligence  could  be  attributed  to  the 
defendants,  the  record  establishes  that  the 
damage  inflicted  was  not  the  sequence  or  nat- 
ural cause;  but  that  the  injury  was  done  by  an 
intervening,  unexpected,  and  unnatural  event, 
the  cyclone  of  October,  1893;  and  that  this  cy- 
clone was  the  immediate  and  proximate  cause 
of  the  damage,  and  without  which  no  harno. 
would  have  been  done. 

Weeks,  Damnum  Absque  Injuria,    g    115^ 
p.  280. 

KiehoUs,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

In  March.  1898,  a  contract  was  entered  into 
between  McEwen  &  Murray.  Limited,  a  cor- 
poration owning  and  operating  a  sawmill  on 
the  New  Canal,  in  the  city  of  New  Orleans, 
and  the  Gulf  Lumber  Company,  by  which  the 
latter  bound  itself  to  haul  and  tow  the  formor'a 
saw  logs  from  different    points   on  streams 
emptyins^into  Lake  Maurepas,  on  said  lake, 
through  Pass  Manchac,  on  LnkePontcbnrtraiu, 
into  the  New  Canal,  to  the  sawmill  of  the 
owners.    For  the  purpose  of  towing,  the  pr»ic- 
tice  has  been  to  bind  iO  or  12  logs  together  by 
chains  into  what  are  known  as  '*cribs,"  and  lo 
construct  a  rafi  with  them,  by  chaining  a  num- 
ber of  these  cribs  together.    The  raft  is  then 
fastened  securely  to  the  steamboat  by  which 
they  are   to   be  conveyed.     In  April,    1893, 
when  one  of  these  rafts  was  being  conveyed  by 
a  tow  boat  of  the  Gulf  Company  to  the  city  of 
New  Orleans,  the  boat,  when  at  a  point  on 
Labe  Pontchartrain.  about  H  miles  from  the 
mouth  of  the  New  Canal,  encountered,  in  the 
night-time,  a  violent  storm.     Its  severity  was- 
such  as  to  cause  the  raft  to  break  loose  f ron^ 
the  boat,  and  get  beyond  the  reach  of  her 
crew.    Before   morning  it   had   disappeared 
from  view.    The  raft  finally  broke  to  pieces, 
some  of  the  cribs  retainine  their  forms,  but 
most  of  them  separating,  and  the  logs  of  which 
they  were  composed  scattering  in  different  di- 
rections along  and  across  the  lake.    At  what 
precise  time  and  place  the  raft  broke  into  pieces- 
does  not  clearly  appear.     Many  of  these  logs, 
and  also  a  number  of  the  cribs,  were  subse- 
quently found   in  different  localities,   milea 
apart,  either  grounded  upon  the  shore  or  upon 
the  sand  bars  in  the  lake,  which  run  parallel 
to  the  shore  at  some  distance  out  from  it,  or 
lying  on  the  shallow  waters  between  those  bars- 
and  the  shore.    The  Gulf  Lumber  Company 
did  not  attempt  until  some  time  after  the  siorm 
to  ascertain  what  became  of  the  raft  and  its* 
different   parts.    They  finally,   however,    at 
different  dates,  between  April  and  the  Ist  of 
October,  sent  out  steamboats,  properly  manned, 
and  with  proper  appliances,  to  recover  the  log» 
and  cribs,  if  possible.    Outside  services  were 
also  called  into  requisition.    Although  many 
of  the  logs  were  recovered  by  these  operations,, 
a  portion  of  them  remained  still  in  the  lake  and 
upon  its  shores  on  the  last. mentioned  date.    A 
part  of  these  were,  doubtless,  in  front  of  the 
revetment  which  the  plaintiff  company  bad 
built  for  the  protection  of  their  roadbed,  and 
which  was  constnicted  at  no  great  distance- 
f rom  the  lake  shore.    On  the  1st  of  October  nd 
exceptionally  violent  storm  occurred,  wbick 
caused  the  waters  of  the  lake  to  rise,  and  lo 
beat  in  an  extraordinary  manner  upon  tlie 
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shore  in  front  of  the  plaintiffs'  reTetment. 
The  direction  of  the  wind  and  waves  was  such 
as  to  drive  logs  which  were  in  the  lake  in  the 
vicinity  of  the  plaintiffs'  revetment  upon  it, 
and  to  batter  it  down  in  a  number  of  places, 
not  only  injuring  the  revetment,  and  necessi- 
tating its  repair,  but  also  injuring  the  road 
embankment  by  the  washing  of  the  waves  upon 
it,  through  the  open  spaces  of  the  broken  revet- 
ment    After  the  damsge  had  been  done,  a 
correspondence  took  place  between  the  plain- 
tiff company  and  the  defendants  in  reference  to 
a  number  of  logs  which  the  former  asserted, 
"drifting  in  Lake  Pontchartrain,  had  floated 
against  their  revetment  work  and  their  em- 
iMokment,  between  Little  Woods  and  the  city, 
where  they  were  a  menance  to  the  revetment 
in   case  of  another   storm."    The  plainiifTs 
wrote  that  they  had  been  informed  that  the 
logs  belonged  to  McEwen  &  Murray,  Limited; 
that,  if  such  was  the  fact,  they  a^ked  McEwen 
&  Murray  to  remove  them  at  their  earliest  pos- 
sible convenience.    The  plaintiff  company  also 
wrote  to  the  defendants,  claiming  that  the  in- 
jury already  done  to  the  revetment  and  em- 
bsDkment  bad  been  caused  throucrh  the  negli- 
gence of  McEwen  &  Murray,  and  that  of  the 
Gulf  Lumber  Company,  by  logs  belongftog  to 
the  former,  notifying  them  that  they  proposed 
to  repair  the  damage  done,  and  to  hold  both 
defendants  responsible  for  the  cost  of  repair. 
The  repairs  were  afterwards  made,  and  it  is 
admitted  that  the  amount  claimed  is  correct,  if 
it  be  legally  due.    The  Gulf  Lumber  Com- 
psDj,  replying  to  the  letters  written  by  the 
plsintiffs  in  relation  to  the  logs  then  on  the  lake 
shore,  stated  that  all  the  logs  branded  *'M"  be- 
longed to  McEwen  &  Murray,  but  were  in  the 
writers'  care  until  they  got  them  at  the  mill; 
that  the  logs  which  were  scattered  from  Milne- 
burg  to  the  railrcMid  got  away  from  them  dur- 
ing a  high  sea,  and  that  so  far  they  had  been 
unable  to  get  them;  that  they  were  then  getting 
a  small  boat  in  readiness  with  which  to  get 
tbem  off;  and  that  they  expected  to  get  them 
off  in  the  next  ten  or  fifteen  days.    They  de- 
nied that  the  logs  had  gotten  away  from  them 
by  negligence,  and  asserted  that  their  getting 
sway  had  entailed  loss  on  them.    In  February 
of  1^94,  McEwen  &  Murray  wrote  the  plain- 
tiffs, in  reply  to  a  letter  written  on  the  80th  of 
January,  1894,  that  the  Gulf  Lumber  Company 
had  been  unable  to  get  the  logs  on  the  North- 
eastern tracks,  on   account   of   boats   being 
broken,  and  also  low  water;  that  they  would 
go  over  there  in  a  short  time,  and  get  them  off; 
that  the  matter  would  receive  their  close  atten- 
tion.   On  the  1st  of  February,  1894,  the  Gulf 
Lumber  Company  wrote  the  plaintiffs  that 
they  had  gone  down,  and  made  an  effort  to 
get  the  logs,  but  the  water  was  so  shallow  they 
could  not  reach  them,  but  that,  as  soon  as 
they  got   high  water,  they  would  be  after 
them,  for  they  wanted  them  badly.    On  the  8(1 
of  February^  the  plaintiffs    wrote    the  Gulf 
Company  that,  unless  they  indicated  a  reason- 
able time  within  which  they  would  undertake 
to  remove  the  logs  which  threatened  the  revet- 
ment, the  railroad  company  would  be  forced 
to  relieve  their  works  of  the  threatened  dansrer, 
tt  the  expense  of  the  Gulf  Company;  that,  sit- 
uated as  the  logs  were,  they  would  again  very 
seriously  damage  the  revetment  in  case  of  a 
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storm;  that,  while  it  was  true  it  would  be  lesa 
expensive  to  remove  the  logs  during  high  water 
than  at  the  then  stage  of  water,  the  risk  of 
damage  to  the  plaintiffs'  works  should  tie- 
taken  into  consideration.  They  therefore 
called  on  the  company  to  inform  them  posi- 
tively whether  thev  would  remove  the  logs, 
within  a  time  which  they  would  indicate  and 
fix. 

On  the  9th  the  Gulf  Company  announced 
that  it  would  be  impossible  for  tbem  to  remove- 
the  logs  at  that  time,  or  to  name  a  date  whea 
they  would  do  so;  that  all  that  they  could  say 
was  that  they  were  very  anxious  to  have  the- 
lo^,  and  that,  as  soon  as  the  water  would  per- 
mit a  boat  not  drawing  over  4  feet  of  water  to 
get  within  800  feet  of  them,  they  would  do  so. 
On  the  12th  the  plaintiffs  notified  the  Gulf 
Lumber  Company  that,  unless  the  logs  lying 
in  front  of  the  revetment  which  protected  their 
tracks  were  removed  by  the  1st  of  March,  they 
would,  in  order  to  protect  their  works  against 
the  damage  which  would  inevitably  follow 
from  the  logs  being  thrown  against  the  worka 
by  a  storm  or  high  water,  cut  up  and  remove- 
tbem,  at  that  company's  risk  and  expense,  and 
that  they  would  hold  them  responsible  for  any 
damage  that  might  occur  in 'the  meantime. 
On  the  16lh  of  the  month,  the  attorney  of  the 
Gulf  Company  wrote  plaintiffs  that  his  clients, 
had,  since  a  portion  of  their  logs  had  been 
blown  by  the  terrific  storm  which  swept  over 
this  portion  of  the  state  in  September  (October> 
in  the  proximity  of  the  railroad  company's  re- 
vetment, made  three  serious  efforts,  with  all 
the  means  at  their  command,  to  reach  and  re- 
move the  logs,  but  that,  owing  to  the  stage  of 
the  water  at  that  point,  their  attempts  had 
been  unsuccessful.  They  suggested  to  the 
plaintiffs  that,  as  they  had  better  access  to  the 
fogs  than  his  clients  had,  they  might  be  cut 
up  into  useful  materials.  They  therefore  pro- 
posed to  the  plaintiffs  to  sell  them  the  logs  at  a 
price  much  below  their  real  value  as  saw  logs. 
Plaintiffs  declined  to  make  the  purchase,  but 
stated  that,  if  the  logs  could  be  cut  up  into 
such  lengths  as  would  be  useful  and  available 
to  the  Gulf  Company,  they  would  receive  any 
suggestions  which  that  company  would  make 
to  that  effect.  On  the  28d  of  February  plain- 
tiffs' attorney  wrote  to  defendants'  counsel  a. 
letter  substantially  to  the  same  effect,  stating^ 
additionally  that,  unless  the  loss  were  removed 
by  the  1st  of  March,  the  railroad  company 
would  be  compelled  to  have  them  cut  up  and 
removed.  This  letter  was  followed  by  a  reply 
from  defendants'  connsel,  in  which,  after  re- 
ferring to  the  declaration  msde  that  the  plain- 
tiffs would,  after  the  Ist  of  March,  cut  up  and 
remove  the  logs,  he  said,  on  behalf  of  hi» 
clients,  that  they  earnestly  protested  against 
the  cutting  up  of  their  logs  by  the  railroad 
company,  or  any  person  acting  under  their  or- 
ders or  authority:  that,  before  doing  so,  their 
attention  was  directed  to  the  provisions  of  act 
No.  104  of  1892;  and  that  their  clients  intended 
to  prosecute  all  offenders  under  the  terms  of 

that  statute.  ,     ^,  ^  ^^-ix 

We  find  nothing  in  the  record  which  justifipa* 
a  charge  of  negligence  in  the  Gulf  Lumber 
Company  in  losing  their  logs* on  the  night  of 
the  lOih  of  April.  We  think  -its  loss  was  oc- 
casioned   by    accideutal   and    uncuntioUabto 
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events/'  without  their  fault,  and  that,  under 
the  terms  of  article  2754,  Rev.  Civ.  Code,  they 
were  absolved  from  liability  at  that  time  aud 
for  that  fact.  Plaintiffs  contend  that  it  was 
the  duty  of  the  defendants  to  have  immediately 
folio  we'd  up  the  raft,  and  secured  it.  Had  any 
loss  or  damage  resulted  to  third  parties  at  that 
time  by  reason  of  the  rafts  being  adrift,  when, 
by  proper  and  timely  efforts,  they  could  have 
heen  recovered,  we  would  have  been  called  on 
to  say  whether,  under  the  circumstances 
shown  to  have  then  existed,  the  company 
were  under  lesal  obligation  to  take  the  course 
which  plaintiffs  maintain  it  was  their  impera- 
tive duty  to  have  followed,  or  whether  the^ 
were  entitled  to  invoke  the  same  rule  which  is 
laid  down  in  reference  to  the  owners  of  ves- 
sels sunk  through  unavoidable  accident  in 
navigable  wa'ers.  We  find  it  announced  that, 
* 'where  a  vessel  is  sunk  through  an  unavoid- 
able accident  in  navigable  water  the  owner  is 
mot  obliged  to  remove  the  wreck,  nor  is  he  lia- 
ble for  injuries  it  may  cause  to  others,  nor  in- 
•dictable  for  maintaining  a  nuisance,  alihoush 
navigation  is  obstructed."  29  Am.  &  £ng. 
Enc.  Law,  verbo  Wreck,  p.  995;  2  Shearm.  & 
Kedf.  Neg.  §  738. 

There  is  no  one  before  us  claiming  to  have 
received  injury  or  to  have  been  damaged  at 
that  time  bv  a  failure  of  the  Gulf  Company  to 
take  immediate  steps  to  ascertain  what  bad  be- 
'Come  of  the  detached  raft,  and  there  is  nothine: 
which  would  authorize  us  to  say  that,  if  such 
«teps  had  been  taken,  the  raft  could  have  been 
then  found,  or  found  under  such  conditions  as 
would  have  brought  about  a  result  different 
from  that  which  actually  occurred.  Plaintiffs 
-contend,  however,  that,  even  if  defendants 
were  not  originally  liable  for  the  damages 
which  would  follow  from  the  situation  and 
•condition  of  the  different  parts  of  the  raft  at  a 
later  date,  they  have  made  themselves  so  liable 
by  reason  of  the  fact  that,  instead  of  abandon- 
ing the  cribs  and  logs,  they  have  insisted  upon 
iheir  continued  ownership  of  the  same.  They 
invoke  on  their  behalf  the  principal  doctrine 
announced  in  the  concluding  sentence  of  the 
•extract  from  the  American  &  English  Ency- 
clopedia of  Law  which  we  have  quoted,  and 
which  is  to  the  effect  that  "if,  however  [the 
owner],  instead  of  abandoning  the  wreck,  .  .  . 
retains  possession,  he  is  liable  for  any  injuries 
arising  from  his  failure  to  take  proper  precau- 
tions for  the  public  safety."  See  2  Shearm.  & 
Redf.  Neg.  §  738. 

Plaintiffs  refer  us  to  §§  1614-1618,  1  Domat, 
-Civil  Law,  Cushing's  ed.,  where,  under  the 
-chapter  in  which  the  author  deals  "of  the  con- 
sequences of  the  engagements  which  are 
formed  by  accidents," he  sa^s:  ''The  proprie- 
tor of,  a  ground  on  which  is  thrown  the 
rubbish  of  a  building  that  is  fallen  down, 
or  that  which  a  flood  hath  carried  away 
from  another's  ground,  is  obliged  to  suffer 
him  who  has  had  the  loss  to  take  away  what 
remains,  and  to  allow  him  such  free  access 
to  his  ground  as  is  necessary  for  that  end. 
But  upon  the  conditions  that  are  explained  in 
Ihc  following  articles."  §  1614.  "In  the  cases 
of  the  foregoing  article,  he  who  desires  to  have 
back  the  materials  of  bis  building  that  is  fall- 
en down,  or  that  which  a  flood  hath  carrried 
■Away  from  his  land  and  tbtown  upon  another 
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man's  ground,  is  obliged,  on  his  part,  not  only 
to  indemnify  the  proprietor  of  said  groand  as 
to  what  damage  shall  happen  to  be  done  by  bis 
taking  away  the  things  which  have  been 
thrown  upon  it,  but  he  is,  moreover,  bound  to 
repair  all  the  damage  which  has  been  already 
done  to  the  ground  by  the  things  since  they 
were  cast  upon  it.  But  if  he  choose  rather 
not  to  take  away  anything,  he  will  owe  noth- 
ing; for  if  he  abandons  to  the  proprietor  of 
that  ground  all  that  has  been  cast  upon  it,  he  is 
not  lx>und  to  make  good  a  damage  that  bas 
happened  by  the  bare  effect  of  that  accident; 
and  it  is  enough  that  he  loses  what  the  acci- 
dent has  carried  away  from  him."  §  1615. 
'*If  be  whose  materials  or  other  things  have 
been  thrown  by  these  accidents  on  the  estate 
of  another  person  be  desirous  to  take  them 
away,  he  will  be  obliged,  besides  the  making 
reparation  for  the  damage  sustained  by  the 
owner  of  the  ground,  to  take  away  as  well  the 
unprofitable  stuff  that  can  be  of  no  manner  of 
use,  as  that  which  is  useful  and  which  he  is 
desirous  to  take  away,  and  to  clear  entirely 
the  surface  of  the  ground  on  which  the  things 
have  been  thrown."    §  1616. 

We  will  refer  to  this  particular  matter  later. 
For  the  present,  we  go  back  to  an  examination 
of  the  conduct  of  these  defendants  in  the  inter- 
val between  their  first  discovering  traces  of  the 
missing  raft,  up  to  the  date  of  the  storm  of 
October  I,  1893.  It  was  unquestionably  not 
the  intention  of  the  defendants  to  surrender 
their  ownership  of  the  logs  which  had  scat- 
tered which  they  could  locate  and  identify. 
They  made  very  sincere  and  earnest  efforts  to 
recover  and  save  them,  not  on  account  of  anv 
danger  to  be  apprehended  to  special  individ- 
uals or  to  the  public  generally  by  reason  of 
their  situation,  but  because  of  the  value  which 
they  were  deemed  by  the  owner  to  have  rela- 
tively to  the  expense  necessary  to  redeem 
them.  We  take  it  for  granted  that,  had  they 
been  of  the  opinion  that  this  value  would  not 
have  justified  any  attempt  at  all  at  their  recov- 
ery, none  would  have  been  made,  but  they 
would  have  been  abandoned;  also,  that  they 
never  intended  that  an  attempt  would  be  made 
to  retake  logs  found  which  were  on  examina- 
tion, ascertained  to  be  in  such  a  special  condi- 
tion as  not  to  warrant  the  expenditure  of 
money  needed  to  accomplish  it.  We  think  it 
can  be  fairly  assumed  that,  while  not  abandon- 
ing for  the  time  being  any  of  their  property, 
the  owners  proposed  to  ultimately  abandon 
such  portions  of  it  as  could  be  secured  only  by 
an  unreasonable  outlay  of  money.  While  we 
think  it  might  have  b€«n  possible,  at  very  great 
expense,  and  by  taking  advantage  of  special 
stages  of  water  and  wind,  to  have  removed  all 
the  logs  by  boat,  we  do  not  think  the  situation 
was  such  that  owners,  simply  as  owners,  could 
have  been  reasonably  expected  to  take  any 
more  active  steps  than  they  did  towards  re- 
gaining the  logs.  They  might,  perhaps,  have 
been  brought  in  to  the  shore,  and  there  cut 
into  pieces,  as  was  suggested  at  one  time;  but 
defendants  were  engaged  In  the  business  of 
operating  a  sawmill,  and  not  of  selling  wood, 
and  the  logs  would  have  had  but  little  value 
to  them  when  cut  up.  In  dealing  with  the 
acts  of  the  defendants  in  this  matter,  we  have 
therefore  to  ascertain  whether,  independently 
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of  any  question  of  yalue  and  expenditure, 
tbey  were  under  a  legal  obligation,  for  the 
ttfetyof  either  special  individuals  or  of  the 
public  generally,  to  do  more  than  tbey  did  in 
tbe  premises.  Defendants  were  not  at  fault 
for  the  escape  of  the  raft.  They  had  no 
seency  whatever  in  respect  to  the  particular 
places  where  the  cribs  and  logs  were  lodged  by 
the  winds  and  waves,  nor  in  determining  the 
particular  conditions  in  which  they  were  there 
lodged.  If  for  the  conditions  existing  at  the 
time  of  the  October  storm  they  were  liable  at 
all,  it  was  not  for  acts  of  commission,  but  of 
omission.  The  conditionsoer^  were  not  such 
as  to  lead  anyone  to  look  forward  to  probable 
danger  or  damage  in  the  near  future.  Even 
tbe  possibility  of  danger  was  remote.  The 
conduct  of  the  plaintiffs  prior  to  the  storm  in- 
dicates no  apprehension  by  them  of  damage 
likely  to  arise  from  logs  on  their  immediate 
front.  Had  they  entertained  such  apprehen- 
sion, they  would  have  called  upon  the  defend- 
4iols  earlier  than  they  did,  or  themselves  taken 
tbe  initiative,  and  removed  the  logs,  taking 
the  risk  of  recovering  the  expense  therefor 
from  the  defendants.  They  certainly  would 
not  have  allowed  the  comparatively  small  ex- 
penditure which  they  would  have  bad  to  make 
to  stand  in  the  way  of  a  threatened  serious  dan- 
ger. The  correspondence  which  followed  the 
storm  might  be  pertinent  on  a  claim  for  future 
damage,  but  it  has  little  effect  in  disposing  of 
matters  in  the  past. 

In  considering  the  question  of  tbe  liability 
of  the  defendants  to  the  plaintiffs  for  not  ac- 
tually and  actively  removing  the  logs  from  the 
lake  front  prior  to  the  storm,  the  plaintiffs 
must  bear  in  mind  that  they  took  upon  them- 
^Ives  certain  risks  in  placing  their  roadbed 
and  revetment  where  they  did.  Their  posi- 
tion, where  placed,  was  of  course  legal;  but 
none  the  less  they  were  exposed,  from  neces- 
sity, to  the  possibility  of  Just  such  a  condition 
of  affairs  as  happened.  The  lake  has  con- 
stantly upon  it  driftwood  and  logs  reaching  it 
from  streams  which  run  into  Lake  Maurepas 
through  Pass  Manchac.  The  precise  point  at 
which  these  logs  and  this  driftwood  may  6e 
when  a  storm  arises  is  a  matter  of  pure  acci- 
dent, as  is  the  precise  point  where  they  may  be 
during  tbe  storm  and  at  its  close.  The  paitic- 
tilar  logs  which  may  batter  down  plaintiffs' 
revetment  during  a  storm  need  by  no  manner 
of  means  be  those  which  are  on  its  front  at  its 
•commencement.  Those  may  be  carried  out 
either  to  do  a  work  of  destruction  elsewhere, 
or  none  at  all.  The  result  would  be  a  mater 
of  chance,  dependent  upon  the  violence  of  the 
wiod  and  its  particular  direction.  Tbe  pres- 
ence of  logs  on  the  front  may,  under  extraor- 
dinary combination  of  circumstances,  add  to 
the  danger  of  the  situation;  but  we  think  we 
cao  say  from  the  evidence  in  the  record  that 
this  danger  would  be  only  exceptional.  Plain- 
tiffs' revetment  has  been  in  front  of  their  em- 
bankment since  1886,  without  serious,  if  any, 
injury  to  it.  Nothing  but  a  storm  of  the  ex- 
traordinary character  of  that  of  the  1st  of  Oc- 
tober, with  its  si)ecial  accompanying  condi- 
tions, would  bring  about  such  a  result  as  the 
plaintiffs  complain  of.  The  district  iudge,  in 
bis  judgment,  referring  to  it,  saicl:  "The 
storm  01  October  was  not  an  ordinary  storm, 


such  as  an  ordinarily  prudent  man  would  ex- 
pect and  be  bound  to  provide  against.  Upon 
the  contrary,  it  was  a  most  extraordinary 
storm,  the  equal  of  which  in  fury  and  destruc- 
tiveness  has  never  but  once  been  known  or 
heard  of  in  this  country,— an  event  of  such  in- 
frequent and  remarkable  character  that  even 
prudent  men  cannot  be  held  as  negligent  for 
failing  to  make  effective  provision  against  it. 
If,  instead  of  leaving  logs  grounded  in  front 
of  the  revetment,  there  "had  been  heavy  flat 
boats  or  other  vessels  moored  there,  and  se- 
cured as  ordinarily  prudent  men  would  secure 
such  craft,  tbe  result,  in  all  probability,  would 
have  been  tbe  same.  Ordinary  fastenings 
would  have  been  of  no  avail  as  against  the 
phenomena]  gale  of  October  1,  and  the  boats 
would  have  been  converted  into  implements  of 
destruction,  just  as  the  logs  were."  * 'Negli- 
gence consists  in  a  failure  to  provide  against 
tbe  ordinary  occurrences  of  life,  and  tbe  fact 
that  the  provision  made  is  insufficient  as 
aeainst  an  event  such  as  may  happen  once  in  a 
lifetime,  or  perhaps  twice  m  a  centurv,  does 
not,  in  my  opinion,  make  out  a  case  o^  negli- 
gence upon  which  an  action  in  damages  will 
lie." 

We  do  not  think  that,  as  a  matter  of  law, 
defendants  were  guilty  of  negligence  ^r  «0  in 
not  removing  the  logs  from  u\e  lake  shore 
prior. to  tbe  Ist  of  October.  To  hold  them 
ncL-ligent,  if  at  alf,  the  attendant  facts  and  cir- 
cumstances of  the  case  would  have  to  be 
shown,  so  as,  from  all  tbe  facts,  it  could  be 
seen  that  defendants  were  in  fault.  Plaintiffs 
do  not  claim  that  if  defendants  bad  absolutely 
abandoned  the  logs,  not  being  in  fault  in  los- 
ing them  at  the  beginning,  tbey  could  have 
any  recourse  against  tbem  for  damages.  They 
charge  that  tbe  storm  of  October  found  a  cer- 
tain condition  upon  its  immediate  front,  for 
which  condition  defendants  were  responsible, 
by  reason  of  their  claim  of  tbe  ownership  of 
the  logs,  and  of  their  being  held  as  such  own- 
ers to  a  legal  obligation  to  safeguard  it  and  the 
I  public  against  all  dangers  to  result  from  their 
situation.  The  raft  did  not  remain  in  its  en- 
tirety. The  lojgs  of  which  it  was  composed 
were  scattered  ^r  miles  along  the  shore.  The 
defendants  can  scarcely  be  said  to  have  re- 
tained possession  of  tbem,  or  to  have  held  pos- 
session of  any  logs  other  than  tbe  paiticular 
ones  which  tbey  might  be  attempting  to  re- 
move, and  then  only  so  long  as  tbey  were 
working  to  that  end  upon  tbem.  It  was  im- 
po&sible  that  tbey  should  retain  any  greater 
possession  or  longer  possession  of  the  same 
than  this.  It  was  impossible  for  tbem  to 
guard  tbem  in  the  lake.  We  do  not  think  that 
By  directing  their  attention  to  such  logs  as  ad- 
mitted of  being  removed,  and  removing  them, 
defendants  bound  themselves  for  the  removal 
of  such  as  could  be  removed  only  by  extraor- 
dinary methods  and  at  unreasonable  expense, 
either  absolutely  or  within  any  special  time. 
We  think  they  were  authorized  to  abandon,  as 
we  have  no  doubt  they  always  intended  to 
abandon,  such  as  could  be  removed  only  un- 
der such  circumstances  Defendants  never 
claimed  the  logs  which  were  thrown  inside  of 
plaintiffs'  revetment  upon  their  embankment, 
or  upon  any  of  their  land.  Those  which  were 
cast  upon  their  land  are  there  yet,  unclaimed; 
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&->  that  the  passage  from  Domat  finds  no  ap- 
plication in  the  facts  of  the  case.  We  think 
that  defendants'  efforts  in  the  direction  of  re- 
moving the  logs  (if  it  was  tbeir  duty  to  do  so) 
were  as  great  as  could  be  expected,  and  made 
as  promptly  as  could  Lie  expected.  2  Shearm. 
&  Kedf.  Neg.  g  788.  They  are  chargeable 
with  no  act  of  omission  or  of  negligence  for 
which  they  can  be  made  legally  answerable  in 
damages  to  the  plaintiffs.  In  Sanson  v.  Mans- 
ffldA  <t  Tramp.Co.  88  La.  Ann.  117,  68  Am. 
Rep.  162,  this  court  declared  that  "negli- 
gence/' in  its  common  acceptation,  was  held 
to  be  *'the  doing  of  something  that  a  reason- 
able and  prudent  person  would  ordinarily  not 
have  done  under  the  circumstances  of  the  sit- 
uation, or  the  omission  to  do  something  which 
a  person  of  like  character  would  have  done  un- 
der the  circumstances  of  the  case."  The  Su- 
preme Court  of  the  United  Stales,  in  BalU- 
vtore  d  P.  R,  Co.  v.  Jones,  96  U.  8.  441,  24  L. 
ed.  607,  gave  to  the  term  substantially  the 
same  definition,  adding  that  "the  duty  is  dic- 
tated and  measured  by  the  exigencies  of  the 
occasion."  In  orderto  render  a  person  charge- 
able in  damages  for  an  act  of  omission  or  com- 
mission on    his  part,  the  act  complained  of 


must  have  been  the  proximate  cause  of  the- 
damage.  In  Huber  v.  La  Orosse  City  B.  Co, 
92  Wis.  686,  81  L.  R.  A.  588,  the  supreme 
court  of  Wisconsin,  affirming  what  Lad  beea 
previously  declared  by  ft  in  Block  v.  MiltihtV' 
kee  Street  R.  Co.  89  Wis.  871,  27  L.  R.  A.  865, 
said:  "The  negligence  is  not  the  proximate- 
cause  of  the  accident  unless,  under  all  the  cir- 
cumstances, the  accident  might  have  been 
reasonably  foreseen  by  a  man  of  ordinary  in- 
telligence and  prudence.  It  is  not  enough  to- 
prove  that  the  accident  Is  the  natural  conse- 
quence of  the  negligence.  It  must  also  have- 
been  the  probable  consequence.  Atkinson  v. 
GoodricJi  Transp.  Co.  60  Wis.  141,  60  Am. 
Rep.  862;  Barton  v.  Pepin  County  Agri.  Soc. 
83  Wis.  19;  McQowan  v.  Chicago  d  N.W,  B. 
Co,  91  Wis.  147.  A  mere  failure  to  ward 
against  a  result  which  could  not  have  been  rea- 
sonably expected  is  not  actionable  negligence.'* 
A  condition  is  ordinarily  a  remote  cause,  and 
it  was  so  in  this  instance.  See  also  Davis  v. 
Chiengo,  M^  d  St.  P.  R.  Co.  98  Wis.  470,  83> 
L.  R.  A.  654. 

We  are  of  the  opinion  that  the  judgment  i& 
correct,  and  it  is  Jtereby  afflrmed. 


OHIO  SUPREME  COURT. 


LAKE  SHORE  &  MICHIGAN  SOUTH- 
ERN RAILWAY  COMPANY,  Plff.  in 
Err., 

V. 

Sarah  B.  ORNDORFP. 

(55  Ohio  St.  680.) 

*1.  When  a  person  having  in  eharg^e  a 
child  of  sumcient  age  to  require  payment 
of  fare  takes  irassaire  on  a  railroad,  such  person 
becomes  liable  for  the  payment  of  the  child*8 
fare,  and,  upon  refusal  to  pay,  both  may  be 
ejected  from  the  train  at  the  next  station. 

2.  When  such  person  has  paid  fiu*et  or 
purchased  a  ticket  which  is  taken  up  by  the 
oooductor,  suoh  oooductor  must,  before  ejecting 
such  person  aud  child,  return  or  offer  to  return 
to  such  person  the  unused  value  of  suoh  ticket  or 

*  Headnotes  by  the  Coubt. 


fare  over  and  above  the  fares  of  both  for  the 
distance  already  traveled. 

3«  If  the  ticket  is  such  that  a  stop  -over- 
may  be  had  thereon*  the  conductor  mar 
tender  a  stop-over  check  ioatead  of  money,  but. 
to  retain  the  ticket  and  expel  the  parties  f  roin. 
the  train  render  the  company  liable  in  dam* 


(January  28, 1807.) 

ERROR  to  the  Circuit  Court  for  Pultni^ 
County  to  review  a  judsment  afQrming  ik 
judgment  of  the  Court  of  Common  Pleas  ia 
favor  of  plaintiff  in  an  a(!tion  brought  to  re- 
cover damages  for  alleged  illegal  ejection  fronx 
defendant's  train.    Affirmed. 

Statement  by  Burket,  J. : 

In  the  month  of  September,  1891,  Sarah  R. 
Orndorff,    defendant    in    error    purchased   sd. 
ticket   for  herself  from  Kendall ville,  in  the 


Vote,— Ejection  of  custodian  for  nonpayment  of 

ehild'ifare. 

The  cases  upon  this  question  have  been  very  few. 
Id  several  cases  the  railroad  authorities  have  not 
attempted  to  expel  the  iruardian  of  the  child  from 
the  train,  but  have  expelled  the  child  himself,  aod 
the  (guardian  has  voluntarily  left  with  the  child- 
6uch  action  of  the  railroad  authorities  has  gen- 
erally been  upheld. 

The  child  may  be  removed  from  the  train  Id  case 
the  fare  for  him  is  not  paid.  Beck  with  v.  Cheshire 
R.  Go.  148  Mass.  68.  Ia  that  case  the  counsel  anrued 
that  the  contract  was  with  the  guardian,  of  the 
child  and  that  she,  aod  not  the  child,  was  the  one 
who  should  be  put  oif,  or,  at  least,  both  of  them 
should  be  put  off;  but  this  argument  did  not  pre- 
vail with  the  court. 

The  conductor  may  expel  from  the  train  children 
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for  whom  fare  Is  not  paid  if  they  are  of  such  age 
that  under  the  rules  of  the  company  they  should 
pay  fare.    Pittsburg,  C.  ft  St.  L.  It.  Co.  v.  Bcwin,  H^ 

111.  sue. 

Id  Cox  v.  Los  Angeles  Terminal  K.  Oo.  109  Cal. 
100,  where  a  girl  ten  years  old  and  her  twoyouoger 
sisters  entered  the  train,  and  she  offered  two  full 
fares  for  the  three,  which  the  oooductor  refused  to* 
take,  but  offered  to  take  it  for  two,  saying  the  other 
must  leave  the  cars,  whereupon  the  one  who  offered 
the  fare  elected  to  get  off  also,  it  was  held  she  had 
no  right  of  action  for  expulsion  from  the  traiD» 
since  her  act  was  voluntary. 

But  in  a  case  where  the  oonduotor  ejected 
a  boy  who  was  traveling  on  a  half  fare  ticket  be> 
cause  he  thought  him  over  the  age  which  was  en- 
titled to  ride  on  such  tickets,  and  the  mother  left 
the  train  with  him,  the  court  said  the  ejection  ot 
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«Ute  of  Indiana,  to^Wauseon,  In  the  state  of 
Ohio,  and  got  aboard  one  of  the  regular  pas- 
senger trains  of  the  plnintiff  in  error,  and  took 
with  ber  into  the  car  her  little  boy,  aged  nine 
Tears.  The  conductor  came  around,  and  took 
up  her  ticket,  and  punched  it,  and  demanded 
half  fare  for  the  boy,  which  she  refused  to 

Sy.  He  informed  ber  that  she  most  pay  half 
re  for  the  boy,  or  both  get  off  at  the  next 
station,  Goninna,  6  miles  east.  Upon  arriving 
at  Corunna»  she  still  refused  to  pay,  and  also 
refused  to  get  off,  and  he  thereupon  removed 
her  and  the  boy  as  gently  as  possible,  using  no 
unnecessary  force:  she  at  the  same  time  de-. 
manding  the  return  of  her  ticket,  and  he  re- 
fosine  to  return  the  same,  as  it  was  already 
•canceled.  After  she  and  the  boy  had  been  put 
out  onto  the  platform  of  the  station,  she  offered 
(0  pay  the  boy*s  fare,  and  they  again  got  upon 
the  train,  and  she  paid  his  fare,  and  they  rode  in 
safety  to  Wauseon,  where  they  left  the  train  and 
went  to  their  home.  The  ticket  was  what  is 
known  as  a  *  'stop-over  ticket,"  entitling  ber  to  a 
stop-over  check  at  any  station.  She  afterwards 
commenced  an  action  against  the  railroad 
company  for  damages  for' unlawfully  ejecting 
her  from  the  train;  resulting  in  personal  in- 

i'ury,  and  shocking  and  wounding  her  feelings. 
Jpon  trial  in  the  common  oleas  court  she  re- 
covered a  Judgment  for  $700,  which  was  re- 
duced to  $400  by  the  circuit  court,  and  then 
afflrmed. 

Upon  the  trial  the  counsel  for  the  railroad 
company  requested  the  court  to  charge  the 
jury  as  follows:  "(1)  The  plaintiff,  Sarah  B. 
Orudorff,  being  a  passenger  upon  defendant's 
train,  was  responsible  for  the  fare  of  a  child 
under  ber  charge  and  control,  and  upon 
plaintiff's  refusal  to  pay  the  railroad  fare  of 
such  child,  the  defendant,  by  its  otUcers  and 
agents,  had  the  right  to  remove  both  plaintiff 
and  the  child  from  the  train,  although  plain- 
tiff had  paid  her  own  fare,  and  the  conductor 
had  refused  to  return  same  to  her.  (2)  In  this 
case,  the  minor  child  was  accompanying  his 
mother  from  Kendall ville  to  Wauseon,  and 
boarded  the  train  with  his  mother  at  Kendall- 
ville,  was  in  plaintiff's  charge  and  under  ber 
control,  and  she  was,  in  law,  responsible  for 
bis  presence  lo  the  car,  and  it  was  plaintiff's 
4luty,  in  law,  to  see  that  his  fare  was  paid. 
The  defendant  was  under  no  obligation  to  carry 
the  boy  without  being  paid  therefor,  and  had  a 
right  to  demand  the  fare  of  the  plaintiff,  and. 


upon  refusal  so  to  do,  the  defendant  had  a 
r^bt  to  remove  both  from  the  train.  •  (8)  If,  in 
effecting  such  removal,  the  conductor  used  no 
more  force  than  was  necessary  to  overcome  the 
resistance  made  by  the  plaintiff,  and  therein 
did  no  bodily  injury,  then  the  plaintiff  is  not 
entitled  to  recover,  and  your  verdict  should  be 
for  the  defendant.  (4)  It  was  the  duty  of  the 
plaintiff,  after  refusing  to  pay  the  fare  of  her 
minor  son,  to  leave  the  train  atCorunna,  after 
notice  so  to  do  by  the  conductor,  and,  upon 
refusing  so  to  do,  the  conductor  was  justified 
in  removing  her  therefrom,  using  no  more  force 
than  was  necessary  to  accomplish  the  same." 
The  court  refused  to  charge  as  requested,  and 
proper  exceptions  were  taken  to  such  re- 
fusal. 

The  court  charged  the  jury  as  to  the  right  of 
the  conductor  to  eject  h  t  and  her  boy  from 
the  train  as  follows:  ''When  the  conductor 
demanded  of  the  plaintiff  that  she  pay  the  fare 
of  or  furnish  a  ticket  for  the  child  in  her  charge, 
her  own  child,  it  was  ber  duty  so  to  do,  and, 
upon  her  refusal,  and  persisting  in  such  refusal, 
the  conductor  had  a  right  at  the  first  station  to 
stop  and  remove  both  ner  and  the  child  from 
the  train,  if  she  refused  to  get  off  without  such 
removal,  providing,  however,  that  he  first  re- 
stored or  offered  to  restore  to  her  the  unearned 
value  of  the  ticket  he  had  taken  from  her  for 
the  ride  from  Kendallville  to  Wauseon.  There- 
fore, before  exercising  the  right  to  eject  her 
from  the  car,  and  before  ejecting  her  from  the 
train,  it  was  his  duty  to  either  tender  ber  the 
ticket  he  had  taken,  and  demand  the  regular 
fare  of  herself  and  child  for  the  distance  they 
had  already  ridden,  or,  if  he  retained  the  ticket, 
to  tender  her  the  difference  between  the  price 
paid  for  the  ticket  at  Kendallville  and  the  re^- 
ular  fare  of  herself  and  child  from  Kendall- 
ville to  Corunna,  or  tender  her  a  stopover 
check  for  herself  from  Corunna  to  Wauseon 
and  demand  the  fare  of  the  child  from  Ken- 
dallville CO  Corunna.  If  be  did  none  of  these 
things,  but  retained  her  ticket,  and.  while  so 
retaining  her  ticket,  he  ejected  the  plaintiff  and 
her  child  from  the  cars  at  Corunna,  and  while 
in  the  line  of  his  duty  as  defendant's  employee, 
and  as  such  agent  or  conductor,  then  she  will 
be  entitled  to  a  verdict  at  your  hands." 
■  Proper  exceptions  were  taken  to  this  charge 
by  counsel  for  the  railroad  company,  and  a 
motion  filed  for  a  new  trial,  which  was  over- 
ruled.   The  judgment  having  been  affirmed  by 


the  boy  was  the  same  thlnv  as  the  ejection  of  the 
morher.  as  it  was  urea0onal>le  to  ask  her  to  leave 
the  child  under  the  circumstances  and  proceed  on 
iier  own  ticket.  Qibeon  v.  Bast  Tennessee,  V.  ft  O. 
R.Go.80Fed.Bep.904. 

And  in  Austin  v.  Great  Western  R.  Co.  L.  B.  2  Q. 
B.  442,  which  was  a  case  for  injury  to  the  obild,  the 
<:ouit  says  that  the  contract  was  with  the  mother, 
and  that  if  there  was  any  fraud  in  not  paylnK  for 
tbe  child,  it  was  that  of  the  mother,  and  not  that  of 
the  child. 

Id  only  one  case  prior  to  Lakv  8hobb  ft  M.  S.  R. 
<^o.  V.  OiiHDOBTF  does  the  question  seem  to  have 
heen  squarely  raised,  and  that  was  Philadelphia, 
W.  ft  B.  B.  Go.  V.  Hoeflich.  82  Md.  800.  50  Am.  fiep. 
23,  where  the  court  holds  that  the  person  having 
cbarge  of  a  child  may  be  put  oflT  the  train  for  ref  us« 
log  to  pay  fare  for  the  child,  although  she  had  paid 
her  own  fare.  The  court  says  the  law  would  imply 
'n  agreement  on  her  part  to  pay  the  fare  of  the 


child,  and  if  she  refused  to  pay  it  the  carrier  had  a 
right  to  put  oif  both  the  guardian  and  the  child,  tbe 
guardian  because  she  had  not  complied  with  tbe 
contract  on  her  part  implied  by  law,  and  the  child 
because  the  carrier  was  not  required  to  carry  it 
unless  its  fare  was  paid.  But  in  that  case  It  ap- 
peared that  the  one  ejected  from  tbe  train  was  not 
in  fact  the  guardian  of  the  child,  and  so  was 
wrongfully  put  olT  the  train. 

In  a  subsequent  case  it  was  held  that  the  fact  that 
a  person  over  twenty-one  years  of  age  had  dis- 
posed of  his  ticket  would  not  authorize  the  expul- 
sion of  his  father  from  the  train  for  nonpayment 
of  bis  fare,  although  the  father  procured  the  ticket 
for  him  originally,  the  court  holding  that  theau- 
tbortties  wbioh  justify  the  expulsion  of  a  person  In 
charge  of  a  child  from  the  train  for  nonpayment 
of  the  chlld^s  fare  do  not  apply.  Louisville  ft  N. 
B.  Co.  V.  Mabin,  06  Miss.  88L  H.  P.  F. 
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tlie  circuit  court,  a  petition  in  error  was  filed 
in  this  court,  seeking  to  reverse  the  judgments 
below. 

MeB8ri.  E.  D.  Potter,  Thomas  Emery* 
and  Georg^e  C  Green  for  plaintiff  in 
error. 

Mr,  W.  W.  Toaville  for  defendant  in 
error. 

Barket»  J.»  delivered  the  opinion  of  the 
court: 

If  the  charge  of  the  court  as  given  was  right, 
there  wasno  error  to  the  prejudice  of  the  railroad 
company  in  the  refusal  to  charge  as  requested. 
In  the  charge  as  given  the  court  fully  conceded 
the  right  of  the  conductor  to  eject  the  defend- 
apt  in  error  for  nonpayment  of  fare  for  her  boy, 
but  held  it  to  be  his  duty,  before  ejecting  her, 
to  restore  or  offer  to  restore  to  her  the  unused 
value  of  her  ticket  over  and  above  the  fare  of 
both  from  Kendallvllle  to  Corunna.  While  the 
court  held  the  conductor  to  this  duty,  it  gave 
him  the  option  to  perform  the  duty  either  by 
returning  the  ticket  and  demanding  the  fare  of 
both  for  the  distance  already  traveled,  or  by 
tendering  a  stopover  check  for  herself  from 
Corunna  to  Wauseon,  and  demanding  fare  for 
the  child  from  Kendall ville  to  Corunna,  or  by 
tendering  her  the  difference  in  money  between 
the  price  of  the  ticket  and  the  fare  of  both 
from  Eendallville  to  Corunna.  This  charge 
conceded  to  the  company  all  its  rights,  if  not 
more. 

Upon  her  refusing  to  pay  fare  for  the  boy, 
the  company  had  a  right  to  put  both  off  the 
train  at  the  next  station,  and  collect  fare  for 
the  boy  at  that  station,  but  it  had  no  right  to 
confiscate  her  ticket  to  Wauseon,  and  appro- 
priate the  same  to  its  own  use  without  com- 
pensation to  her.  Before  putting  her  off  the 
cars,  the  conductor  should  have  returned  to 
her  the  unused  value  of  her  ticket,  either  by 
paying  such  value  to  her  in  money,  or  by  giv- 
ing her  a  stop  over  check  and  collecting  fare 
for  the  boy  for  the  distance  already  traveled. 
If  the  ticket  was  already  canceled,  so  as  not  to 
avail  her  on  another  train,  its  return  would  have 
been  of  no  value  to  her,  and  this  the  company 
knew,  while  she  may  not  have  known  it.  In 
such  case  it  was  the  duty  of  the  conductor  to 
^ive  her  a  stop-over  check,  or  compensate  her 
in  money  to  the  amount  of  the  difference  be- 
tween the  cost  of  the  ticket  and  the  fares  of  both 
to  Corunna.  As  between  her  and  the  com- 
pany, the  conductor  represented  the  company, 
and  the  rights  and  liabilities  of  the  parties  were 
the  same  as  if  the  company  had  been  present 
and  transacted  the  business  through  its  highest 
ofQcers;  and  therefore  neither  the  inconveni* 
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ence  of  making  change,  nor  the  want  of  au- 
thority  on  the  part  of  the  conductor  to  pay  the- 
unusea  value  of  the  canceled  ticket,  can  shield 
the  company  from  liability.    As  the  ticket  was- 
such  as  to  entitle  the  holder  to  a  stopover  ai 
any  station,  the  contract  of  carriage  was  not  an 
entire  but  a  severable  contract;  and  upon  notice 
to. the  conductor  that  she  desired  to  stop  at  an 
intermediate  station,  it  was  his  duty  to  give  her 
a  stop  over  check;  and,  when  he  was  about  to 
forcibly  eject  her  from  the  train,  it  was  still 
more  his  duty  to  give  her  such  check.     It  was 
bis  duty  before  commencing  to  eject  her  from 
the  train,  to  either  pay  her  the  unused  value  of 
her  ticket  over  and  alx)ve  the  fares  of  both  for 
the  distance  already  traveled,  or  jp^ive  her  a 
stop-over  check  ana  demand  the  fare  of  the 
boy,  and,  if  this  had  been  done,  she  would  most 
likely  have  paid  the  boy's  fare,  and  avoided  the 
disagreeable  scene    which    followed.     At  all 
events,  it  was  her  right  to  have  the  unused 
value  of  her  ticket  restored  to  her  before  being 
ejected  from  the  train.    True,  she  was  in  the 
wrong  in  refusing  to  pay  fare  for  the  boy,  but 
the  company  was  also  In  the  wrontrin  retaining 
the  unused  value  of  her  ticket,  and  in  ej«cting 
her  before  returning  or  offering  to  return  to  her 
such  value,  either  in  money  or  stop-over  check. 
Her  wrong  did  not  warrant  the  company  in 
expelling  her  from  the  train  without  returning^ 
to  her  the  remaining  value  of  her  ticket    The 
expulsion    was   therefore  unlawful,  and  the 
company  became  liable  to  respond  in  dam- 
ages. 

There  is  always  liable  to  be  more  or  less  fric- 
tion between  the  traveling  public  and  transpor- 
tation companies,  and.  while  railroads  should 
be  fully  protected  in  the  enforcement  of  their 
reasonable  rules,  passengers  must  be  protected 
in  their  rights  of  property,  and  against  unrea- 
sonable annoyances.  The  case  of  rkiladdfhia^ 
W.  &  B,  R.  Co,  V.  Ho^eh,  62  Md.  800, 50  Am. 
Rep.  228.  and  Wood,  Railway  Law,  g  853, 
cited  by  plaintiff  in  error,  only  goto  the  extent 
that,  upon  refusal  to  pay  fare  for  a  child,  both 
the  child  and  the  person  having  it  in  charge 
may  be  ejected  from  the  train.  Nothing  is 
there  said  as  to  the  right  to  have  the  unused 
fare  returned.  The  charge  of  the  court  in  the 
case  at  bar  fully  conceded  all  that  is  covered 
by  these  two  authorities.  The  following  cases 
are  in  point,  and  throw  some  light  upon  the 
question  under  consideration  in  this  case: 
Wardwdl  v.  Chicago,  M,  &  8t,  P.  R.  Co.  i9 
Minn.  514.  18  L.  R.  A  596;  Bland  v.  Souther/^ 
P.  R.  Co.  55  Cal.  670,  86  Am.  Rep.  60;  Vanr 
kirk  V.  Pennsyltania  R,  Co,  76  Pa.  66,  18  Am.. 
Rep.  404. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 


1807. 


IUhdall  t.  Tublu 


la 


MAINE  SUPREME  JUDICIAL  COUKT. 


James  P.   RANDALL 

James  E.  TUELL. 

(80  Me.  448.) 

An  lanholder  who  hmm  no  license  esABOt 
reeoTer  Ibr  boSiFd  and  lodg luff  f  umlsbed  by 
him  in  such  inn,  under  Rev.  8tac.  chap.  27,  declar- 
Ingr  that  ^'no  person  shall  be  a  common  innbolder 
or  victualer  without  a  lioenee  under  a  penalty  of 
not  more  than  $60.**  acd  requiring  a  license  fee 
of  only  fl,  sinoe  the  purpose  of  the  statute  Is  to 
protect  the  publio,  and  not  merely  to  obtain  rev- 
enue. 

(Jancury  6«  1807.) 

EXCEPTIONS  by  defendant  to  rulings  of 
ibe  Superior  Court  for  Kennebec  County 
made  during  the  trial  of  sn  aclion  to  recover 
for  board  funiisbed  by  plaintiff  to  defendant, 
holding  that  the  action  was  maintainable. 
Sustained, 

The  facts  are  stated  in  the  opinion. 

Meun,  Heath  A  Andrews,  for  defend- 
ant: 

In  some  cases  it  has  been  held  that  where  a 
license  is  for  the  protection  of  the  public  and 
to  prevent  improper  persons  from  en  imaging  in 
a  particular  business,  and  the  license  \b  not  for 
revenue  merel  v,  a  contract  made  by  an  unli- 
censed person  in  violation  of  the  act  is  void. 
In  other  cases,  however,  this  rule  has  not  been 
applied,  and  the  contracts  of  unlicensed  per- 
sons have  been  held  valid. 

13  Am.  ft  Eng.  Enc.  Law»  p.  516. 

It  cannot  be  contended  that  the  statute  is  in 
toy  sense  for  revenue.  The  fee  required  (Rev. 
Stat.  chap.  27,  $  4)  is  $1,  not  enough  to  pay 
the  expenses  of  the  licensing  board. 

The  plaintiff  admitted  that  the  acts  and 
services  performed  constituting  his  cause  of 
action  were  all  acts  and  services  sufficient  to 
convict  him  of  a  violation  of  Rev.  Htat.  chap. 
27,  g§  1-14. 

He  cannot  recover  for  acts  and  services  done 
and  goods  furnished  in  plain  violation  of  a 
penal  statute. 

Harding  v.  ffager,  60  Me.  840;  Zord  v. 
Jon€9,  24  Me.  489,  41  Am.  Dec.  891;  Stanwood 
V.  Woodward,  88  Me.  192;  Brett  v.  Marston,  45 
Me.  401;  Iforerosi  v.  Norero99,  58  Me.  168:  At 
voter  V.  Sawyer,  76  Me.  589,  49  Am.  Rep, 
634;  Vurgin  v.  Dyer,  68  Me.  148;  Maeev,  Put- 
nam, 71  Me.  288:  Meader  v.  White,  66  Me. 
90.  22  Am.  Rep.  551;  Plaisted  v.  Palmer,  63 
Me.  576;  Benjamin,  Sales,  Corbin's  ed.  §  825; 
Beonei's  1893  ed.  §  588. 

When  the  statute  has  in  view  the  protection 
of  the  public  health  or  morals,  or  the  preven- 
tion of  frauds  by  the  person  who  is  required 
to  procure  a  license,  then,  though  there  be 
nothing  but  the  penaltv,  a  contract  which  in- 
friDges  it  cannot  be  enforced. 

I/AUex  V.  Jones,  87  Eng.  L.  &  Eq.  475; 
Cope  V.  Bowfands,  2  Mees.  &  W.  149;  Le- 
man  v.  Bousely,  L.  R.  10  Q.  B.  66;  Qremare  v. 


Le  Clerc  Bois  Vdlon,  2  Campb.  144;  Johnson. 
V.  Hudson,  11  East,  180;  Smith  v.  Mawhood,  14 
Mees.  &  W.  452. 

In  Cope  V.  Bowlands,  2  Mees.  &  W.  167,  the 
revenue  distinction  was  overruled,  the  court 
saying  that  if  the  contract  be  rendered  illegal 
it  can  make  no  difference  in  point  of  law 
whether  the  statute  which  has  made  it  so  has 
in  view  the  protection  of  the  revenue  or  any 
other  obiect 

In  Holt  V.  Qreen^  78  Pa  198,  18  Am.  Rep. 
787,  the  court  held  the  contract  void. 

In  Beft  V.  Bauder,  29  How.  Pr.  489,  the 
United  States  revenue  laws  requiring  peddlers 
to  be  licensed  were  held  to  be  prohibitorv. 

In  Corning  v.  Abbott,  54  N.  H.  469,  and  in 
Ruekman  v.  BerghoU,  87  N.  J.  L.  437,  the 
same  statutes  were  held  to  have  been  for  rev- 
enue purposes  only,  and  contracts  by  unli- 
censed persons  sustained. 

The  revenue  test  was  applied,  and  con- 
tracts of  unlicenued  persons  held  unenforceable 
in  Orifflth  v.  WeVs,  8  Denio,  226,  and  Ferdon 
V.  Cunningham,  20  How.  Pr.  154. 

Under  a  statute  saying  that  it  shall  not  be 
lawful  foiF  persons  to  exercise  the  business  of 
brokers  without  a  license,  one  who  sold  stocka 
without  a  license  cannot  maintain  an  action 
for  his  commissions. 

HustU  V.  Pickands,  27  111.  App.  270. 

Under  a  statute  requiring  attorneys  at  law 
to  be  licensed,  an  unlicens^  attorney  was  not 
allowed  to  recover  for  his  services. 

Tedriek  v.  Hiner,  6t  111.  189.  See  also 
Johnson  V.  Hulings,  108  Pa.  498.  49  Am.  Rep. 
181;  McConneil  v.  Kitchens,  20  8.  C.  480.  47 
Am.  Rep.  845;  Ot^Ullo  v.  Qoldbeek,  0  Phila. 
158:  /farrow  Y,  Tedder,  19111.  App.  805;  Dolson^ 
V.  Hope,  7  Kan.  164;  Gardner  v.  Tatvm,  81 
Cal.  870;  Whitfield  v.  Huling,  50  III.  App.  179; 
Richardson  v.  Brix,  94  Iowa,  626;  Kenedy  v. 
Sehultz,  6  Tex.  Civ.  App.  461. 

A  penal tv  inflicted  by  a  statute  upon  an  of- 
fense implies  a  prohibition,  and  a  contract  re- 
lating to  it  is  void,  even  where  it  is  not  ez- 
Eressiy  declared  by  the  statute  that  the  contract 
I  void. 

Shippey  v.  Eastwood,  9  Ala.  200;  Saltmarsh 
V.  TuthiU,  18  Ala.  406;  O^DonneU  v.  Sweeney^ 
6  Ala.  468,  89  Am.  Dec.  836;  Millon  v.  Haden, 
82  Ala.  80,  70  Am.  Dec.  528;  Dodson  v.  Har- 
ris, 10  Ala.  566;  Gunter  v.  Leckv,  80  Ala.  591; 
McGehee  v.  Lindsay,  6  Ala.  16:  Walker  v.  Greg- 
ory, 86  Ala.  180;  Foster  v.  Taylor,  8  Nev.  & 
M.  244:  Hallett  v.  Notion,  14  Johns.  278; 
Webb  V.  Priichett,  1  Bos.  &  P.  264;  Sv>ords  v. 
Owen,  48  How.  Pr.  176;  Pennington  v.  Town- 
send,  7  Wend.  276;  Seidenbender  v.  Charles,  4 
Sere.  &  R.  151,  8  Am.  Dec.  682:  Sharp  v.  Tee»e^ 
9  N.  J.  L.  438,  17  Am.  Dec.  479;  Mitchell  v. 
Smith,  1  Binn.  110,  2  Am.  Dec.  417:  Little 
V.  Poofe,  9  Barn.  &  C.  192;  Tyson  v.  Viomas, 
M'Clel.  &  Y.  119:  Bensley  v.  I  ignM,  5  Barn. 
&  Aid.  885;  Parkin  v.  Dick,  it  East,  502; 
Houston  V.  Mills,  1  Moodv  &  R.  825;  Wheeler 
V.  Rvssell,  17  Mass.  258:  Russell  v.  Be  Grand, 
15  Mass.  35;  Siter  v.  Sheets,  7  Ind.   182;  Roby 


NOTX.— As  to  the  effect  on  a  contract  of  the  fail- 
are  of  a  party  to  procure  a  license  for  the  business, 
«ee  nou  to  Buckley  v.  Mumason  (Minn.;  16  L.  B.A. 

38L.a  A. 


428;  also  Fairly  v.  Wappoo  Sliils  (S.  Cj  29  L.  fi.  A. 
21S. 


See  also  45  L.  R.  A.  510. 
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▼.  West,  4  N.  H.  285. 17  Am.  Dec.  423;  Brack- 
€«  V.  Hoyi,  29  N.  H.  2t>4;  ELkim  y.  Farkhurat, 
17  Vt.  105. 

The  revenue  test  is  to  be  applied  only  where 
there  is  doubt  from  the  language  of  the  stat- 
ute itself  whether  or  not  the  legislature  in- 
tended to  prohibit  the  exercise  of  me  privilege 
without  a  license. 

Stevenson  y.  Swing,  87  Tenn.  46. 

A  contract  for  shingles  not  surveyed  as  re- 
quired by  law  was  held  void. 

Richmond  v.  Fo8»,  77  Me.  500. 

Any  person  is  a  common  innholder  who 
keeps  a  public  house  of  entertainment  for  all 
who  choose  to  visit  it. 

WintermuU  v.  Clark,  5  Sandf.  217;  Taylor 
y.  Mbnnot,  4  Duer,  116. 

The  rule  of  law,  said  Parker,  Ob.  J.,  in  Rus- 
4eU  V.  De  Grand,  16  Mass.  85,  89,  is  of  uni- 
Tersal  operation  that  none  shall  by  the  aid  of 
a  court  of  justice  obtain  the  fruits  of  an  unlaw- 
ful bargain. 

Meters,  Whitehoose  A  Fisher,  for  plain- 
Uff: 

To  decide  that  an  unlicensed  innkeeper  can- 
not collect  debts  due  to  him  for  board  and 
lodgings  furnished  would  be  inflicting  an  ad- 
ditional penalty  not  contemplated  by* the  legis- 
lature, or  authorized  by  the  law. 

The  statute  does  not  make  contracts  of  un- 
licensed innkeepers  void. 

Forfeitures  and  confiscation  of  honest  debts 
must  be  the  result  of  express  legislation;  these 
are  not  to  be  implied. 

Burbank  v.  McDuffee,  65  Me.  185.  Harris  v. 
BunnelU,  58  U.  8.  12  How.  79.  18  Ji.  ed.  901. 

In  Norcross  v.  Noreross,  58  Me.  163,  it  was 
held  that  a  suit  could  be  maintained  against  an 
unlicensed  innkeeper,  and  the  court  said:  **  A 
license  does  not  change  the  character  of  the 
business  of  those  who  entertain  travelers." 

Atwater  v.  Satoyer,  76  Me.  541, 49  Am.  Rep. 
634. 

If  an  unlicensed  innkeeper  is  subject  to  all 
the  liabilities  of  an  innkeeper  to  his  quests  it 
would  seem  no  more  than  right  and  just  that 
bis  guests  should  be  under  obligation  to  pay 
him  for  his  services  rendered. 

Foster,  J. ,  delivered  the  opinion  of  the 
court : 

The  only  question  presented  in  this  case  is 
whether  an  innholder,  who  has  no  license,  un- 
der Rev.  Stat.  chap.  27.  can  recover  for  board 
and  lodgiug  furnished  by  him  in  such  inn. 

While  the  statute  contains  no  express  pro- 
vision declaring  contracts  by  an  unlicensed 
Innholder  to  be  void,  it  dees  by  g  13  expressly 
provide  that  "no  person  shall  be  a  common 
innholder  or  victualer  without  a  license,  under 
a  penalty  of  not  more  than  $50." 

It  is  the  general  doctrine,  now  settled  by  the 
fjetii  weight  of  authority,  that  where  a  license 
IS  required  for  the  protection  of  the  public, 
and  to  prevent  improper  persons  from  engag- 
ing in  a  particular  business,  and  the  license  is 
not  for  revenue  merely,  a  contract  made  by  an 
unlicensed  person  in  violation  of  the  act  is 
void. 

Did  the  legislature,  by  the  requirement  of  a 
license,  intend  to  prohibit  the  exercise  of  the 
business  without  a  license,  or  was  the  statute 
enacted  for  re*  en  le  purposes  only? 

88  Ji.  R.  A. 


It  can  hardly  be  contended  that  the  statute 
is  in  anv  sense  for  mere  revenue.  The  fee  re- 
quired is  only  $1.  The  licensee  must  show 
that  he  is  a  man  of  good  moral  character,  must 
give  bond  not  to  violate  the  prohibitory  law, 
and  must  allow  no  gambling  on  his  premises. 
The  legislative  intent  is  best  inferred  from  the 
language  of  the  statute  itself.  The  statute  is 
explicitly  prohibitory,  and  the  license  required 
is  clearly  for  the  protection  of  the  public,  and 
to  prevent  improper  persons  from  engaging  in 
a  particular  business. 

This  question  has  come  before  the  courts, 
not  only  in  this,  but  in  other  states,  and  the 
great  trend  of  authority  is  in  but  one  direction. 

The  same  principle  was  established  in  Hard- 
ing V.  Bagar,  60  Ue.  340.  There  the  plain- 
tii^  was  a  commercial  broker,  within  the  mean- 
ing of  a  statute  of  the  United  States,  which 
provided  that  no  person  should  be  engaged  in 
protecuting  or  carrying  on  any  trade,  business, 
or  profession  thereinafter  mentioned  until  he 
should  obtain  a  license  therefor,  under  a  pen- 
alty. That  statute  contained  no  express  pro- 
vision declaring  the  contracts  of  unlicensed  per- 
sons void.  Like  the  statute  under  considera- 
tion, it  prohibited  unlicensed  employmenia. 
Suit  was  brought  to  recover  for  services  as 
broker,  and  in  the  course  of  the  opinion  Kent, 
J.,  says:  *'lt  is  too  well  settled  to  require  the 
citation  of  suthorities,  that  do  party  can  re- 
cover for  acts  or  services  done  in  direct  con- 
travention of  an  express  statute,  or  for  prop- 
erty sold  and  delivered.  When  the  case  de- 
velops such  forbidden  acts,  unless  protected  by 
a  license  or  authority,  it  is  incumbent  on  the 
plaintiff  to  show  such  license." 

The  same  question  was  determined,  authori- 
ties reviewed,  and  the  principle  affirmed  in 
Harding  v.  Hagar,  68  Me.  515.  In  Stanwtod 
V.  Woodward,  88  Me.  192,  an  innholder  with- 
out license  sought  to  e<«lablish  a  lien  for  board 
upon  the  property  of  a  guest  committed  to  his 
charge,  and  the  want  of  a  license  was  held  to 
be  fatal  to  his  claim. 

This  case  falls  within  the  rule  laid  down  by 
this  court  in  Durgin  v.  Dyer,  63  Me.  143, 
where  the  court  says:  **Tbe  rule  is  well  estab- 
lished that  contracts  for  the  sale  of  chattels  en- 
tered into  in  contravention  of  the  terms  and 
policy  of  a  statute  cannot  be  enforced;  and  it 
is  immaterial  whether  the  sale  is  expressly  pro- 
hibited, or  a  penalty  imposed  therefor,  because 
the  imposition  of  a  penalty  in  such  case  im- 
plies prohibition." 

So,  under  a  statute  which  in  terms  provides 
that  "whoever  offers  for  sale  or  shipment  any 
pressed  hay  not  marked"  as  required  by  law 
'^forfeits  $1  for  each  bale  so  offered,  to  be  re- 
covered by  complaint,"  this  court  has  held  that 
contracts  for  the  sale  of  such  hay  were  void. 
Bu^on  V.  Hamblen,  82  Me.  448.  The  court 
there  says  that  "the  statute  though  not  in  ex- 
press terms,  yet  by  unavoidable  inference,  pro- 
hibits every  such  sale."  Piekard  v.  BayUy, 
46  Me.  200. 

A  contract  for  shingles  not  surveyed  as  re- 
quired bylaw  was  held  void  in  Bichmond  v.  Foss, 
77  Me.  590,  although  the  statute  contained  no 
express  prohibition. 

In  Cope  V.  Rowlands,  2  Mees.  &  W.  149.  it 
was  held  that  a  person  acdng  as  a  broker  with- 
out license  could  not  recover  his  commissions, 
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-where  tbe  statute  required  a  license,  and  im- 1 
f)osed  a  penalty  for  its  yiolation.  *'It  is  per- 
iecllj  settled,"  says  Baron  Parise,  "that  where 
tbe  contract  which  the  plaintiff  seeks  to  en- 
force, be  it  express  or  implied,  is  ezpretoly  or 
by  implication  forbidden  by  the  common  or 
-statute  law,  no  court  will  lend  its  assistance  to 
give  it  effect  It  is  equally  clear  that  a  contract 
is  void  if  prohibited  by  a  statute,  though  the 
statute  inflicts  a  penalty  only,  because  such  a 
penalty  implies  a  prohtbition." 

In  Massachusetts  the  decisions  are  numer- 
•otts  that  where  a  statute  imposes  a  penalty  for 
a  failure  to  comply  with  its  provisions,  it  is  to 
be  construed  as  prohibitory,  and  that  contracts 
made  in  direct  contravention  of  its  require- 
ments are  unlawful  and  void.  Miller  v.  Pas/, 
1  Allen,  484,— where  milk  was  sold  by  the  can, 
and  the  cans  were  not  sealed:  Libhy  v.  Downey, 
^  Allen,  299, — where  coal  was  sold  without  be- 
ing weighed  by  a  sworn  weigher;  Sntoyer  v. 
i>mith,  109  Mass.  220,— hay  sold  without  being 
weighed  as  required  by  statute;  PteecoU  v. 
BatUnby,  119  Mass.  285,— lumber  sold  with- 
•out  being  properly  surveyed. 

The  same  doctrine  was  affirmed  in  IlUnois  in 
Huiitii  Y.  Piekands,  27  111.  App.  270,  where, 
under  a  statute  making  it  unlawful  for  persons 
to  exercise  tbe  business  of  brokers  without  a 
•license,  it  was  held  that  one  who  sold  stocks 
without  a  license  could  not  maintain  an  action 
for  his  commissions.  And  also  in  Tedriek  y. 
Miner,  61  UL  189. 


Also  in  Pennsylvania,  in  Johneon  y.  Hulingi, 
108  Pa.  498,  49  Am.  Rep.  181;  Holt  y.  Green, 
73  Pa.  198. 

In  California,  where  it  is  made  a  misdemeanor 
for  a  person  to  practise  medicine  without  a  li- 
cense, an  action  will  not  lie  to  recover  for  serv- 
ices so  rendered.  Gardner  y.  Tatum,  81  Cal. 
870. 

In  Tennessee  the  court  say  that  tbe  revenue 
test  is  to  be  applied  only  where  there  is  doubt 
from  the  language  of  the  statute  itself  whether 
or  not  tbe  legislature  intended  to  prohibit  the 
exercise  of  the  privilege  without  a  license,  and 
that  under  a  statute  providing  that  the  busi- 
ness of  a  real-estate  broker  shall  not  be  pursued 
without  a  license  it  was  held  that  an  unlicensed 
broker  could  not  recover  his  commission. 
i^censon  v.  Eu>ing,  87  Tenn.  46. 

If  the  statute  in  question  was  enacted  for 
revenue  purposes  only,  instead  of  being  pro- 
hibitory, tbe  plaintiff  might  properly  recover. 
But  we  are  satisfied  that  such  was  not  the  in- 
tention of  the  legislature.  The  statute  being 
by  implication  prohibitory  hj  reason  of  the 
penalty  attached,  the  plain i iff  is  precluded 
from  recovering.  Basing  his  action  upon  a 
clear  violation  of  the  statute,  he  cannot  suc- 
cessfully invoke  the  aid  of  tbe  couru  ifiY^r 
y.  P^t,  1  Allen,  484. 

Exceptione  sustained. 
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!•  An  action  for  the  wronf^ftdezecntioii 
of  the  povrer  of  utile  contained  in  a  mort- 
gaire  does  not  arise  from  any  injury  to  real  prop- 
erty, but  is  transltorv. 

IB.  A  morti^afpor  can  recover  tbe  dam- 
ages enstatned  by  him  from  the  wrontrf ul 
execution  of  a  power  of  sale  In  tbe  mortgHge 
when  there  was  no  default,  even  If  the  sale  was 
an  ateolate  nullity,  if  a  subsequent  transfer  has 
placed  the  property  in  the  hands  of  a  purchaser 
for  ralue  with  a  title  which  appears  perfect  on 
tbe  leoords  and  constitutes  a  cloud  on  the  mort- 
ngor^s  title.. 

-8.  A  psurol  ratiflcatton  by  a  mort^a^ror 
of  a  void  sale  under  a  power  in  the  mortgage 
Is  sufficient  to  cooflrm  tbe  title  of  a  bona  llde 
purchaser  who  has  bought  the  land  In  reliance 
upon  the  reoorda  wtalob  showed  an  apparently 
good  title. 

^  A  asortifagree  cannot  sell  the  laad  un- 
der a  power  of  sale  when  tbere  has  been  no  de- 
UnXt  of  breach  of  the  conditions  of  tbe  mort- 


ffaire,  so  as  to  pass  a  ffood  title,  even  to  a  bona 
fide  purchaser  for  value  or  to  any  subsequent 
purchaser  from  him. 

6.  ▲  moirtipag'Or  may  elect  to  recover 
fill!  damafpee  on  account  of  the  unlaw- 
ftil  sale  of  the  land  under  a  power  of  sale  in 
the  mortffa^  when  there  was  no  default,  and 
thus  ratify  the  title  of  a  purchaser  who  had 
boufrht  the  land  for  value  in  good  faith,  altbouflrn 
he  might  instead  repudiate  tbe  sale  and  redeem 
the  premises. 

(AUen,  Holmes^  and  KnowUon^  JJ.,  dissent) 
(September  18, 1897J 

EXCEPTIONS  bj  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  to  recover 
damages  for  the  alleged  illegal  foreclosure  of  a 
mortgage.     OvernUed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Moaea  S.  Case,  for  defendant: 

This  action  was  local  and  could  only  have 
been  tried  in  the  county  where  the  lana  lay. 

1  Chitty,  PI.  16th  Am.  ed.  280;  1  Chittv.  PI. 
17th  ed.  458,  459;  Warren  v.  Webb,  1  taunt. 
879. 


NOTB.— The  application  to  real  estate  of  the  doc- 
trine of  conversion  by  which  tbe  owner  of  prop- 
erty elects  to  ratify  an  unlawful  diapositlon  of  it, 
went  to  be  noveL 

WL.R.A. 


As  to  the  application  of  the  law  of  conversion 
to  a  wrongful  dlsohanre  of  a  Judgment,  see  Lang- 
ford  V.  liiviuus  (a  a  App.  2d  a>  S3  L.  B.  A.  250. 


10 


^  aUo  42  L.  R.  A.  103. 
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The  declarmtioii  most  sUte  all  of  the  facU 
necmary  to  maioUin  the  action. 

1  Chitty,  PI.  l<kh  Am.  ed.  270;  BUterman  t. 
Fidd,  9  Gray,  881;  HoOu  v.  Biehard»n,  13 
Gray,  892;  i2nidy.  ^^mtY^.l  Allen. 520;  Wright 
T.  BotiondbM.  R  Cb.l2»  Mass. 440;  DidueY, 
Boston  SA.R.  Co.  131  Mass.  516. 

It  was  neceasary  to  have  alleged  that  the 
purchaser  to  whom  the  estate  was  conveyed 
after  the  f oredoaure  was  a  purchaser  for  value 
without  notice,  or  that  he  was  a  purchaser  in 
good  faith. 

1  Chilly,  PI.  285. 

The  attempt  to  foreclose  a  mortgage  of  real 
estate  when  there  is  no  breach  in  its  terms  is 
absolutely  void. 

Brown  y.  Smithy  116  Mass.  108;  Deamaley 
T.  Cha9e,  186  Masa  288;  Shifypen  t.  Whittier, 
117  III.  282;  Perry.  Tr.  §  6028. 

The  subsequent  deed  to  Rice  only  operated 
to  convey  to  Rice  whatever  interest  the  defend- 
ant had  m  the  property. 

Hunt  T.  Hunt,  14  Pick.  879,  25  Am.  Dec 
400:  BuffgU$  v.  Barton,  13  Gray,  506;  Holme* 
T.  Turner' 9  FalU  Co.  142  Mass.  590;  Tyl^  v. 
Brigham,  143  Mass.  411;  Deamaley  v.  Chate, 
186  Mass.  288;  Chapin  v.  Billing*,  91  111.  530. 

By  the  subsequent  deed  Rice  became  as- 
signee of  the  mortgage  held  by  the  defendant. 

Murdoek  v.  Chapman,  9  Gray.  156;  South- 
teiek  v.  Atlantic  F.  db  M,  In*.  Co.  133  Mas& 
457;  Perry,  Tr.  602,  cc. 

For  the  purpose  of  sale  of  the  mortgaged 
property  the  mortgagee  is  a  trustee  em  powered 
to  sell  upon  certain  conditions,  and  only  upon 
those  conditions. 

Perry,  Tr.  ft  785.    See  also  Wiilianu  v.  Pep 
ton,  17  U.  8.  4  Wheat.  79,  4  L.  ed.  519;  Sfead 
V.  Course,  8  U.  S.  4  Cranch,403,  2  L.  ed.  660; 
Pratt  V.  Tinkeom,  21  Minn.  142. 

A  power  of  sale  does  not  become  effective 
until  all  conditions  precedent  to  its  exercise 
have  been  performed. 

FoKter  V.  Boston,  183  Mass.  143;  Boarty  v. 
MiteheU,  7  Gray,  243. 
.  Mr,  Willijtm  H.  Baker,  for  plaintiff: 

The  mortgagee  in  executing  a  power  of  sale 
contained  in  a  mortgage  acts  as  trustee  and 
agent  for  the  mortgagor,  and  it  is  his  duty  to 
conform  strictly  to  the  terms  and  conditions  of 
the  power. 

Briggs  v.  Brigg$,  185  Mass.  809;  Montague  v, 
Dawei,  14  Allen,  373;  Clark  v.  Simmon*,  150 
Mass.  359. 

There  seems  to  be,  therefore,  no  good  rea- 
aon  why  such  mortgagee  should  not  be  held 
chargeable  in  an  action  at  law  for  any  damage 
that  may  have  resulted  from  his  unlawful  act 
in  interferinir  with  the  rights  of  the  mortgagor. 

Sherwood  v.  Saxton,  63  Mo.  83;  Fenton  v. 
Torrey,  133  Mass.  138. 

Where  real  estate  is  purchased  by  one  in  good 
faith  and  without  any  notice  of  any  defect  of 
title  either  at  a  foreclosure  sale  or  subsequent  to 
the  foreclosure  sale,  the  record  title  being  ap- 
parently good,  he  will  be  protected  in  his  pur- 
chase against  all  the  world. 

Jackson,  Bartlett,  v.  Henry,  10  Johns.  185, 6 
Am.  Dec.  328;  Jackson,  Sternberg,  v.  Domi' 
nick,  14  Johns.  435;  Qihbons  v.  Hoag,  95  111. 
45;  Warner  v.  Blakeman,  36  Barb.  501;  Mer- 
chant V.  Woods,  27  Minn.  396;  QunneU  v.  Cock- 
eriU,  79  111.  79;  Montague  v.  Dawes,  12  Allen, 
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897:  Tfiompson  v.  Heywnod,  129  Mass.  403;  Jful- 
lanphy  v.  idmpmn^  4  Ma  819. 

Field*  Ch.  J.,  delivered  the  opinion  of  the- 
court: 

The  plaintiff's  declaration  contained  three- 
counts^  The  substance  of  the  first  count,, 
which  is  in  tort,  is  that  the  plaintiff  made  » 
mortgage  dated  March  2.  1893.  to  the  defend- 
ant of  a  parcel  of  land  to  secure  the  paymeot 
of  $1,200  in  one  year  from  said  date,  with  in- 
terest thereon  payable  semiannually;  that  there- 
was  no  default  in  the  performance  of  the  con- 
diiions  of  the  mortgage,  but  that  on  October 
16,  1893.  the  defendant  sold  the  mortgaged 
premises  at  public  auction  for  an  alleged  bfeacb 
of  condition,  and  conveyed  them  to  some  per- 
son to  the  plaintiff  unknown,  after  occupy ing^ 
them  along  time  for  his  own  use,  whereby  the 
plaintiff  has  been  greatly  damaged,  and  haa 
lost  his  said  premises.  It  is  unnecessary  to- 
describe  the  second  and  third  counts,  because 
it  is  conceded  that  the  second  is  out  of  the 
case  in  some  manner  not  disclosed  by  the 
papers  before  us,  and  the  demurrer  was  sus- 
tained as  to  the  third  count.  The  demurrer 
was  overruled  as  to  the  first  count,  and  the  de- 
fendant appealed.  The  case  waa  afterwards 
tried  on  the  first  count. 

On  the  appeal  from  the  order  overruling  the 
demurrer  as  to  the  first  count,  the  defendant 
contends  that  the  cause  of  action  Uiere  stated 
is  local,  and  that  the  count  is  defective  in  uot 
alleging  good  fiiith  on  the  part  of  the  pur- 
chaser of  the  premises  from  the  defend  ho  t. 
The  land  mortgaged  was  in  the  county  of  Mid- 
dlesex, and  the  action  was  brought  in  the 
county  of  Suffolk.  We  think  that  the  gisl  of 
the  cause  of  action  alleged  in  the  first  count  i» 
the  wrongful  execution  of  the  power  of  sale  con- 
tained in  the  mortgage;  there  having  been  at 
that  time  in  fact  no  breach  of  the  conditions  of 
the  mortgage.  Under  the  power  of  sale  con- 
tained in  the  mortgage,  it  was  not  necessary  for 
the  defendant  to  enter  upon  the  premises  be- 
fore executing  the  power,  although  it  is  pro- 
vided in  the  mortgage  that  the  sale  must  be  oo 
or  near  the  granted  premises.  The  cause  of 
action  alleged  does  not  arise  from  any  injury 
to  the  real  property,  but  from  misconduct  in 
executinir  a  power  of  sale.  We -think  that  the 
action  is  transitory.  The  objection  that  it  is- 
not  alleged  in  the  count  that  the  person  to 
whom  the  defendant  conveyed  the  premises- 
was  a  purchaser  in  good  faith  was  not  specific- 
ally pointed  out  in  the  demurrer,  and,  if  such 
an  allegation  is  material,  we  think  that  it  is- 
material  only  on  the  question  of  damages. 
The  exceptions  recite  as  follows:  ' 'It  appeared 
that  on  the  16th  day  of  October,  1893,  the 
defendant  made  an  entry  on  the  premises  for 
purposes  of  foreclosure,  and  attempted  on  the 
same  day  to  execute  the  power  of  sale.  It 
was  not  disputed  that  at  this  time  there  was  no 
breach  of  the  conditions  of  the  mortgage  by 
the  mortgagor.  It  also  appeared  that,  so  far 
as  the  records  showed,  the  foreclosure  was- 
apparently  proper  in  form.  It  also  appeared 
that  the  properU  was  purchased  at  the  sale  by 
Hammond  Reed,  and  afterwards  conveyed  by 
said  Reed  to  the  defendant;  that  the  purchase 
by  said  Reed  was  on  behalf  of  the  defendant. 
It  also  appeared  that  on  September  3, 1894,  the 
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defendant  sold  and  conveyed  the  property  to 
ooe  Thomas  Rice  by  warranty  deed,  which 
deed  was  recorded  September  10,  lb04.  All  of 
the  above-mentioned  conveyances  were  duly 
recorded,  together  with  the  power  of  sale, 
foreclosure  deed,  and  affidavit,  as  required  by 
law.- 

The  defendant  requested  the  following 
iDstractions  to  the  jurv:  "First.  This  action 
cannot  be  maintained,  for  the  reason  that 
the  attempt  to  foreclose  a  mortgage  of  real 
estate  when  there  has  been  no  breach  of  its 
terms,  is  absolutely  void,  and  no  damages  can 
result  therefrom.  Second.  No  subsequent  act 
of  either  party  can  make  a  foreclosure  of  a 
mortgage  of  real  estate,  which  foreclosure  is 
▼oid  at  Its  inception,  valid.  Third.  A  recovery 
io  an  action  on  the  case,  founded  upoQ  the 
aitempt  to  foreclose  a  real-estate  mortgage, 
when  there  was  no  breach  of  its  terms,  will 
not  have  the  effect  to  make  the  attempted  fore- 
closure valid,  or  the  title  conveyed  thereby 
good."  These  instructions  the  court  declined 
to  give,  except  so  far  as  they  were  embodied 
in  the  charge  to  the  Jury.  In  the  charge 
to  the  jury  the  court  said:  "This  action  is 
brought  by  two  people  who  had  title  and  inter- 
est in  certain  real  estate  owned  by  one  of  them, 
the  title  to  which  was  in  one  of  them,  the 
other  being  the  husband  of  that  person.  A 
mortgage  had  been  given  by  the  plaintiff  to 
the  defendant  for  $1,200.  By  the  terms  of 
that  mortgage,  the  interest  upon  the  principal 
sum  was  to  be  paid  semiannuallv.  The  mort- 
gage was  given  March  2,  1808.  It  appears 
that  the  last  payment  or  advance  of  the  $1,200 
to  the  plaintiff  was  made  bv  the  defendant 
shortly  after  August  14,  1898,  at  which  time 
the  total  amount  advanced  under  the  $1,200 
mortgage  was  $1,128.  It  is  admitted  that  $86 
of  the  difference  between  that  and  $1,200  was 
detained  and  retained  as  interest  for  the  first 
six  months,  and  that  the  balance,  $86,  was 
retained  for  the  payment  of  a  commission. 
.  .  .  It  being  admitted  now  that  there  was  no 
breach  of  anv  of  the  conditions  of  that  mort- 
gage at  the  time  of  the  pretended  sale,  the  sale 
operated  to  convey  no  title  under  it.  It  was 
an  absolute  nullity,  as  if  nothing  had  taken 
place.  If  it  remains  there,  and  that  is  all  there 
is  to  it,  then  the  only  damage  which  the  plain- 
tiff has  suffered  is  a  nominal  damage.  But  if 
you  are  satisfied  that,  prior  to  the  commence- 
ment of  this  action,  the  property  had  been 
conveyed  by  the  defendant  to  one  Rice,  with- 
out any  knowledge  on  the  part  of  Rice  or 
notice  to  Rice  of  this  unlawful  act  of  the 
defendant,  and  that  Rice  bought  it  for  value, 
then  that  would  operate  as  conveying  a  good 
tide  to  Rice;  so  that  the  plaintiff  would  have 
no  means  of  getting  himself  back  into  possession 
of  that  property,  it  having  gone  into  the  posses- 
sion, by  that  conveyance,  of  someone  who 
purchased  it  for  value,  in  good  faith,  and 
without  notice  of  the  unlawful  act  by  which 
the  record  title  of  that  property  came  into  the 
defendant  The  obligation  upon  the  mort- 
gagee is  to  deal  with  the  utmost  good  faith 
with  the  mortgagor.  If  you  are  satisfied  that 
this  defendant  knew,  or  ought  to  have  known, 
that  there  was  no  breach  of  the  condition  of  that 
mortgaga  at  the  time  specified  when  he  fore- 
closed, or  attempted  to,  [when  he]  took  the 
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foreclosure  proceedings,  and  that  subeequently, 
before  this  action  was  brought,  title  had  been 
conveyed  to  an  innocent  purchaser  for  value 
without  notice,  then  this  action  can  be  main- 
tained for  more  than  nominal  charges,  if  you 
find  more  to  exist*"  The  Jury  returned  a  ver- 
dict for  $1,108.87. 

There  seems  to  be  no  doubt  that  such  an 
action  can  be  maintained  if,  in  consequence  of 
the  sale,  the  absolute  title  to  the  premises  has 
passed  to  Rice.  Fenion  v.  Torrey,  188  Mass. 
188;  Bennett  v.  Bailey,  150  Mass.  257;  5^^- 
tpood  T,  Barton,  68  Mo.  88.  Even  if  Rice  has 
not  acquired  an  absolute  title  as  against  the 
plaintiff,  but  should  be  held,  on  the  facts 
found  in  this  case,  to  be  only  an  assignee  of 
the  mortgage,  still  the  sale  and  the  subsequent 
deeds  we  think  have  done  some  injury  to  the 
plaintiff.  They  constitute  a  cloud  upon  the 
title  of  the  plaintiff  to  an  equity  of  redemption 
in  the  premises,  which  cannot  be  removed 
without  some  expense  to  the  plaintiff,  and  the 
damages  might  be  more  than  nominal.  When 
the  sale  under  the  power  was  made,  it  was 
apparent  that  there  might  have  been  a  breach 
of  the  conditions  of  the  mortage,  because 
more  than  six  months  had  expir^  from  the 
date  of  the  mortgage,  and  the  first  payment  of 
interest  had  become  payable.  Whether  it  had 
been  paid  or  not  was  a  fact  which  the  record 
in  the  registry  of  deeds  would  not  disclose. 
The  exceptions  recite  that  it  appeared  that 
the  records  "showed  that  the  foreclosure  was 
apparently  proper  in  form,"  which  means,  we 
suppose,  than  within  thir^  days  of  the  sale  a 
copv  of  the  notice  of  the  sale  and  the  affidavit 
of  the  person  selling  were  duly  recorded  in  the 
registry  of  deeds,  pursuant  to  "rub.  Stat.  chap. 
181,  ^  18,  and  that  by  the  affidavit  it  appeared 
that  the  power  of  sale  had  been  duly  executed. 
By  this  section  of  the  statute  a  duly  certified 
copy  of  the  record  thereof  * 'shall  be  admitted 
as  evidence  that  the  power  of  sale  was  duly 
executed. "  By  the  record  the  title  conveyed  to 
Rice  appears  to  be  a  good,  absolute  title.  The 
defendant  contends  that  as  in  fact  there  was 
no  breach  of  the  conditions  of  the  mortgage 
when  the  foreclosure  sale  was  made,  it  was 
void,  and  that  the  conveyances  at  most  operated 
only  as  an  assignment  of  the  mortgage,  and 
that  the  plaintin  has  the  same  right  to  redeem 
the  land  from  the  mortgage  as  he  ever  had, 
because  the  copy  of  the  record  of  the  notice  of 
sale  and  of  the  affidavit  is  only  evidence  that 
the  power  of  sale  was  duly  executed,  but  not 
conclusive  evidence. 

The  difficult  question  in  this  case  is  one  of 
damages.  It  was  a  condition  precedent  to  the 
exercise  of  the  power  of  sale  that  there  should 
be  '*  a  default  m  the  performance  or  observ- 
ance" of  the  conditions  of  the  mortgage,  and, 
as  there  was  in  fact  no  default,  the  sale  was 
unauthorized.  As  between  the  mortgagor  and 
the  mortgagee,  the  sale  would  be  declared 
void.  So  long  as  the  title  to  the  land  remained 
in  the  defendant,  the  plaintiff  undoubtedly 
could  have  redeemed  it  from  the  mortgage. 
But  Rice,  in  effect,  has  been  found  by  the  jury 
to  have  ucen  a  purchaser  for  value  without 
notice  of  any  unlawfulness  in  the  sale,  and  the 
jury  have  assessed  the  damages  on  the  theory 
that  the  plaintiff,  by  the  acts  of  the  defendant* 
has  lost  all  title  or  interest  in  the  premises. 
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The  law  goes  a  great  way  io  protecting  the 
title  of  a  purchaser  for  value,  without  notice 
or  liDowledge  of  any  defect  in  the  power  of 
the  vendor  to  sell,  and  his  title  is  not  to  be 
affected  by  mere  irregularities  in  executing 
|)ower  of  sale  contained  in  a  mortgage,  of 
which  he  has  no  knowledge,  actual  or  con- 
structive. Burns  v.  Thnytr,  115  Mass.  89; 
Dtxter  Y.  £A«panf,  117  Mass.  480;  ThompaonY, 
Heywood,  129  Mass.  401;  Stetenaon  v.  JSantf, 
148  Mass.  616;  SUta  v.  Turner,  166  Mass.  407, 
418.  In  Montague  v.  Dateen,  12  Allen,  2(97,  it 
was  held  that  a  tender  duly  made  by  the  mort- 

gagor,  but  not  followed  bv  a  bill  to  redeem, 
id  not  affect  the  title  to  a  bona  fide  purchaser 
claiming  title  by  mesne  conveyances  from  the 
purchaser  at  a  sale  under  the  power  in  the 
mortgage.  Still  the  general  rule  is  that  condi- 
tions precedent  to  the  execution  of  a  power  of 
sale  must  be  strictly  complied  with.  Smith  v. 
iVortn,  4  Allen,  516;  Roariy  v.  Miicftell,  7 
Gray,  248;  Foeter  v.  Botton,  188  Mass.  148; 
IkamaUy  v.  Chaee,  186  Mass.  288.  See.  for 
cases  citra  by  the  plaintiff,  Jaekeon,  Bartlett, 
T.  Henry,  10  Johns.  185, 6  Am.  Dec.  8*28:  Qib- 
hone  V.  lloag^  95  111.  45;  Warner  v.  Blnkemnn, 
96  Barb.  501;  Hoit  v.  RveeeU,  56  N.  H.  559; 
Merehanit  v.  Woods,  27  Minn.  896;  OvnneU  v. 
Coekerill,  79  III.  79;  and  for  cases  cited  by  the 
defendant.  S/tippen  v.  Whitiier,  117  ni.  282; 
PraU  V.  Tinkeom,  21  Minn.  142;  WUliame  v. 
Ftyton,  17  U.  S.  4  Wheat.  77,  4  L.  ed.  518. 

On  principle,  we  think  it  must  be  considered 
that  in  this  commonwealth  a  mortgagee,  when 
there  has  been  no  defaulter  breach  of  the  con- 
ditions of  the  mortgage,  cannot  sell  the  land 
mortgaged  under  the  usual  power  of  sale  con- 
tained in  a  mortgage,  so  as  to  pass  a  good  title 
«ven  to  a  bona  fiae  purchaser  for  value,  or 
to  any  subsequent  purchaser  from  him.  The 
mortgagor,  undoubtedly,  by  laches,  or  by  acts 
amounting  to  an  estoppel,  may  be  prevented 
from  contesting  the  validitv  of  such  a  title, 
fie  mav  ratify  the  sale,  and  the  deed  given 
under  tne  power  of  sale,  by  parol.  Mtfntfire 
T.  Park,  11  Graj,  102,  71  Am.  Dec.  690.  The 
argument  certainly  is  strong  that  a  bona  fide 
purchaser  for  value  ought  to  be  protected  in 
his  title  by  what  appeara  on  the  record  in  the 
registry  of  deeds,  in  the  absence  of  knowl- 
edge to  the  contrary;  but  tbe  argument  is,  we 
think,  stron^r  that  a  mortgagor  should  not  be 
deprived,  without  his  knowledge,  of  his  equity 
of  redemption,  by  a  sale  under  a  power  con- 
tained in  a  mortgaffe.  which  authorizes  a  sale 
only  in  case  of  a  default,  when  there  has  been 
DO  default.  A  ma joriry  of  tbe  court,  however, 
do  not  think  that  the  decision  of  this  case 
necessarily  depends  upon  tbe  question  whether 
Rioe  took  a  good,  absolute  title  or  not.  The  ca^^e 
of  the  plaintiff,  taken  most  favorably  for  the 
defendant,  somewhat  resembles  that  of  a  con- 
version of  personal  property,  where  the  owner 
can  sue  the  wrongdoer,  and  recover  the  full 
value  of  the  property  converted,  even  though 
the  title  to  the  property  did  not  pass  by  the 
conversion,  or  can  recover  tbe  property:  or 
that  of  a  misappropriation  or  anauthorized 
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investment  or  sale  of  trust  property,  where 
the  cestui  que  trust  can  compel  the  trustee  to 
account  for  the  full  value  of  the  properly,  even 
although  the  property,  or  some  of  it,  can  be 
recovered.  In  neither  of  these  cases  can  tbe 
plaintiff  recover  both  tbe  property  and  full 
damages  for  the  conversion  or  misappropria- 
tion of  it,  but  if  he  recover  Judgment  for  full 
damages,  and  they  are  paid,  the  title  lothe  prop- 
erty passes  to  the  wrongdoer  and  his  grantees. 
A  mortgagee,  in  executing  the  power  of  sale 
containra  in  a  mortgage,  is,  in  a  sense,  trustee 
for  themortipigor.  I&,  in  the  present  case,  a 
majority  of  the  court  think  that  the  plaintiff, 
if  he  so  elect,  can  recover  full  damages  of  tbe 
defendant,  whether  he  can  or  cannot  redeem 
the  premises  from  Rioe.  If  the  damages  recov- 
ered are  paid,  the  effect  is  to  make  Rice's  title 
?:ood  as  against  tbe  plainiiffs.  The  defendant, 
or  the  purpose  of  mitigating  damages,  cannot 
l)e  hearu  to  say  that  he  has  not  done  what  be 
intended  to  do,  and  what,  on  the  face  of  tbe 
transaction,  he  appears  to  have  done,  when  what' 
be  has  done  will  become  valid  and  effectual  if 
be  pays  the  damages.  In  the  view  of  a  majority 
of  tbe  court,  there  is  no  error  of  law  in  the 
exceptions  prejudicial  to  the  defendant. 
BxeepUons  overruled. 

Justices  Alleiit  Holmes»  and  Knowrlton* 

are  unable  to  agree  with  the  decision  of  the 
court.  They  had  not  been  aware  that  tbe  form 
of  recovery  for  tbe  conversion  of  chattels  had 
been  applied  to  real  estate,  or  that,  if  land  was 
wrongfully  vrithdrawn  from  its  owner,  there 
waa  any  remedy  at  common  law  except  to 
recover  the  land.  They  had  supposed,  further- 
more, that  when  a  deid  purporting  to  execute 
such  a  power  as  this  in  fact  was  outside  tbe 
terms  of  the  power,  and  was  wholly  void,  it 
could  not  be  resuscitated  at  a  later  moment  by 
a  parol  ratification  on  the  part  of  the  donor, 
and  more  specifically  that  the  doctrine  of  Miller 
V.  Hyde,  161  Mass.  472,  25  L.  R  A.  42, 
never  bad  been  applied  to  real  estate.  Further- 
more, they  doubt  whether,  if  the  mortgage 
sale  ia  ratified,  the  plaintiff  can  have  any  claim 
eicept  that  the  price  actually  received  shall  be 
accounted  for.  But  in  their  opinion  these 
questions  are  not  open.  The  first  count  of 
the  declaration  insists  throughout  that  the 
attempted  sale  was  unlawful.  It  does  not  in 
any  way  purport  to  accept  and  ratify  it.  It 
expresses  an  erroneous  opinion,  it  is  true,  that 
a  subsequent  second  sale  to  a  third  person  con- 
veys a  good  title,  whether  the  plaintiff  assents 
or  not,  which  is  not  the  law.  But  the  grava- 
men of  the  count  is  falsely  alleging  tbe  con- 
ditions to  exist  which  warrant  a  sale  of  tbe 
plaintUTs  property  under  the  mortgage,  and 
unlawfully  purporting  lo  sell  it,  and  by  these 
acts  slanderi  jg  tbe  plam  tiff  *s  title.  Substantial 
damages  properly  could  be  allowed  for  such 
slander,  but  the  mstruction  that,  if  tbe  prop- 
erty had  been  sold  again  to  a  bona  fide  pur- 
chaser, this  would  give  a  ffood  title,  inevitably 
led  to  a  verdict  for  tbe  value  of  the  properly^ 
and  this  constituted  a  mistriaL 
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J%e  right  to  use  mn  eler^tor  ft»r  hoiil- 
tag  floods  Item  »  bmaement  r(M>m  up 
to  tho  sldewalkt  or  lowerlDg  them  from  tbe 
iddewalk  to  tbe  iNtfemeDt.  oanoot  be  Implied  as 
iDCkleDtal  or  appurtenaDt  to  the  estate  lu  tbe 
baaement  room,  where  tbe  elevator  was  oot  oriic. 
Inally  Juteoded  for  use  by  ocoupaots  of  that 
room,  and  suitable  means  of  iorgress  and  egress 
were  furnished  by  steps  and  doors  from  tbe  base- 
ment to  the  street,  while  there  was  at  no  time 
any  access  to  the  elevator  directly  from  tbe  base- 
ment but  only  through  another  room  by  a  way 
which  was  not.a  common  passageway. 

(September  10, 1807.) 

EXCEPTIONS  by  defendant  to  ralloirs  of 
tbe  Saperior  Couit  for  SuflTolk  County 
made  during  the  trial  of  an  action  to  recover 
damages  for  alleged  breach  of  a  leasing  contract 
by  which  the  lessees  were  deprived  of  tbe  use 
of  an  elevator  which  resulted  in  a  Judgment  in 
plaintiff's  favor.    duHained, 

The  facts  sufficiently  appear  In  the  opinion. 

M€88r$,  Alfk*od  Homenwaj  and  WUliam 
A.  Knowlton*  for  defendant: 

Deeds  are  to  be  construed  as  meaning  what 
the  languajre  employed  in  them  imports,  and 
extrinsic  evidence  may  not  be  adduced  to  con- 
tradict or  affect  them. 

Bu9$  V.  Dyer,  125  Mass.  887. 

Whether  the  right  to  such  use  as  is  claimed, 
i.  e.f  between  the  basement  room  and  tbe  street, 
was  created  by  implication,  must  depend  on 
whether  such  use  was  a  necessity.  Nothing 
short  of  necessity  will  create  such  a  right  or 
easement  when  not  expressed. 

Bun  T.  Dyer,  126  Mass:  287;  Pyer  v.  Ckzrter, 
1  Hurlst  &  N.  916;  Lamjman  v.  Milk$,  21 N. 
Y.  505:  Suffieid  v.  Brown,  4  De  6.  J.  &  8. 185; 
RandaU  v  McLaughlin,  10  Allen,  866;  Carbrey 
▼.  WiUU,  7  Allen,  864,  88  Am.  Dec.  688; 
Thayer  v.  Payne,  2  Cush.  827;  Johneon  v.  Jor- 
dan, 2  Met.  284,  87  Am.  Dec  85;  Ific/tole  v. 
Luce,  24  Pick.  102,  85  Am.  Dec.  802;  Grant 
V.  Chaee,  17  Mass.  448.  9  Am.  Dec.  161; 
Gayetty  v.  Bethune,  14  Mass.  49,7  Am.  Dec. 
1»8;  Harlow  v.  Whitcher,  186  Mass.  658;  John- 
eon  V.  Knapp,  150  Mass.  267;  Case  v.  Minoi, 
158  Mass.  577.  22  L.  R.  A.  686;  Warren  v. 
JUake,  54  Me.  276,  89  Am.  Dec.  748;  Sieveniv, 
Orr,  69  Me.  328;  Staiwed^,  Foster,  80  Me.  883; 
J^wton  V.  Rivers,  2  McCord,  L.  264,  18  Am. 
Dec.  1i.\\AUey  v.  Carkton,  29  Tex.  74, 94  Am. 
Dec.  260;  Manning  v.  Smith,  6  Conn.  280; 
Pierce  V.  Selleek,  18  Conn.  821;  Taylor,  Land. 
&T.  8th  ed.  178;  Wasbb:  Easements  &  Servi- 
tudes, 4th  ed.  259:  Innes,  Easem.  8d  ed.  89, 40; 
McAdam,  Land.  &  T.  2d  ed.  568,  286;  8  Kerr. 
Real  Prop.  2215.  2216. 

The  right  to  the  use  of  the  elevator  was  one 
of  convenience,  not  of  necessity. 


The  right  to  tbe  use  of  an  elevator  may  rea- 
sonably exist  apart  from  any  tenancy. 

Where  eridence  of  the  right  to  the  use  had 
been  introduced,  such  right  has  been  based  oi> 
express  grant. 

Handyside  v.  Powers,  146  Mas^.  128;ir0it<  t» 
Todd,  144  Mass.  478. 

The  right  granted  to  the  plaintiffs  by  the 
first  lease  was,  in  express  terms,  *'for  the  pur- 
pose of  bringing  their  finished  goods  from  the 
two  upper  chambers  of  the  adjoining  estate  to- 
said  basement"  Apy  other  use  was  therebj 
excluded. 

2  Parsons,  Contr.  8th  ed.  681;  Hammerquist 
V.  Sfwensson,  44111.  A  pp.  627. 

But  if  any  right  to  use  the  elevator  for  the 
purpose  of  bringing  their  finished  goods  to  the 
basement  bad  passed  by  implication  from  the 
prior  to  the  subsequent  lease,  such  right  would 
nave  ceased  when  the  tenancy  of  the  upper 
rooms  terminated,  and  the  purpose  for  which 
it  was  created  ceased. 

Innes,  Easem.  8ded.  61;  National  Ovaran-' 
teed  Marine  Co.  t.  Donald,  4  Hurlst.  A 
N.  8. 

If  the  right  to  the  use  of  the  elevator  could 
have  arisen  bv  implication  as  an  easement  of 
necessity  in  the  case  of  the  upper  rooms,  such 
right  would  have  ceased  when  the  tenancy  of 
the  upper  rooms  terminated  and  the  necessitjf 
from  which  it  took  its  origin  vanished. 

Taylor,  Land.  &  T.  8th  ed.  174;  2  Washb. 
Real  Prop.  5th  ed.  820:  Innes,  Easem.  8d  ed. 
61;  Pierce  v.  Selleek,  18  Conn.  821;  AUey  v. 
Carleton,  29  Tex.  74,  94  Am.  Dec.  260;  Blum 
V.  Weston,  102  Cal.  862;  I'toctor  y.  Hodgson, 
lOExch.  824. 

The  use  of  the  elevator  in  connection  with 
tbe  premises,  as  set  forth  in  said  lease,  was 
merely  permissive,  and  not  a  right  upon  which 
the  plaintiffs  could  insist. 

Jt Donald  v.  Lindall,  8  Rawle,  492;  McAdan^ 
Land.  &  T.  2d  ed.  p.  568,  g  286. 

If  the  plaintiffs  he  entitled  to  damam  by- 
reason  of  beinff  prevented  from  using  the  ele- 
vator, by  the  defendant,  then  the  measure  of 
damages  is  simply  the  diminished  value  of  the- 
lease,  not  damages  suffered  in  their  business  or: 
loss  of  profit. 

Townsendr.  Niekerson  Wftarf  Co.  IHMasai. 
501;  Dexter  v.  ManUy.A  Cush.  14;  Sedgw.. 
Damages,  27;  1  Sedgw  Damaires,  8th  ed.  *176; 
Gnffln  V.  Colter,  16  N.  Y.  489,  69  Am.  Dec. 
718;  Eisenhart  v.  Ordean,  8  Colo.  App.  16i; 
Martin  v  Deetz,  102  Cal.  55;  Kocli  v.  Merk, 
48  111.  App.  26. 

MeAsrs.  R.  M.  Morae.  D.  F.  KimbalU 
and  Lovria  Baaa,  Jr.,  for  plaintiffs. 

Field*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  exceptions  do  not  describe  the  basement 
room  and  tbe  means  of  access  to  it  from  the 
street  with  exactness,  but  from  the  explana- 
tions made  at  the  argument,  and  the  rough 
plan  exhibited,  we  think  we  are  able  to  under- 
stand the  case.  As  the  building  was  originally 
constructed,  it  was  plainly  not  intended  that 


Note.— An  Implied  right  to  use  an  elevator  In 
connection  with  leased  portions  of  abulMlnv  seems 
to  have  been  brought  in  question  here  for  the  ttrst 
time. 

88L.RA. 


As  to  Implied  grants  generally,  see  O^Brien  v. 
Baltimore  Belt  R.  Co.  (Md.)  18  L.  R.  A.  126,  and  noit; 
and  Habn  v.  Balcer  Lodge.  No.  47,  A.  F.  ft  A.  M. 
(Or.)  18  L.  B.  A.  16B,  and  noU 
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the  elerator  should  be  lued  for  hoistiDj^  goods 
from  the  bMemeDt  room  to  the  sidewalk  of 
the  street,  or  for  lowering  goods  from  the  side- 
walk to  the  basement  room.  The  basement 
room  was  entered  from  the  street  by  doors  and 
steps  in  front  of  the  builtling,  and  was  lighted 
by  windows  from  the  street,  as  the  height  of 
the  basement  room  extended  Kveral  feet  above 
the  leyel  of  the  sidewalk.  In  one  comer  of 
the  basement  had  been  built  a  boiler  and -en- 
gine room,  with  an  elevator  well,  and  this 
room  had  been  separated  from  the  basement 
room  by  a  solid  brick  partition.  This  eo^'ne 
and  boiler  room  was  entered  from  the  side- 
walk by  a  door  and  steps,  and  the  elevator  well 
was  in  the  comer  of  this  room  next  to  the 
sidewalk.  There  was  also  a  door  opening 
from  the  sidewalk  by  which  goods  could  tc 
placed  on  the  elevator.  By  neither  of  these 
doors  was  there  originally  any  communica- 
tion with  the  basement  room.  The  original 
construction  of  the  building  indicated  thai  all 
ffoods  must  be  carried  into  the  basement  room 
from  the  street,  and  be  carried  from  the  base- 
ment room  to  the  street  by  means  of  the  flight 
of  steps  and  the  doors  in  the  front  of  the  build- 
ing on  the  street,  and  that  the  elevator  was  to 
be  used  for  the  stores  above  the  basement,  in 
connectfon  with  the  sidewalk,  where  a  door 
to  the  elevator  was  placed.  Cummings  & 
Thrope  first  entered  into  occupation  of  the 
basement  room  on  January  1,  1884,  under  a 
lease  from  J.  Franklin  Faxon,  Elms,  and 
others  for  four  years  from  January  1,  1884. 
This  lease  was  dated  April  8,  1888,  and  by  it 
the  lessors  '*do  hereby  lease  unto  the  said 
Cummin^  &  Thrope  the  basement  room  of 
the  buildmg  known  as  Church  Green,  situated 
on  the  comer  of  Summer  and  Bedford  streets, 
in  the  city  of  Boston,  now  occupied  by 
the  Shoe  A  Leather  Association,  and  [sic]  to 
make  the  necessary  connection  in  said  room 
with  the  freight  elevator  now  in  said  building, 
and  to  furnish,  free  of  charge,  the  use  of  the 
same  to  the  said  lessees,  for  the  purpose  of 
bringing  their  finished  goods  from  the  two 
upper  chambers  of  the  adjoining  estate,  which 
they  are  expecting  to  occupy  for  manufactur- 
ing purposes,  to  said  basement,  through  the 
connection  which  is  already  made  between 
said  elevator  and  said  chambers,  making  no 
new  openings  or  connections."  There  follows 
a  provision  that  the  lessees,  before  they  take 
possession,  shall  deposit  with  the  lessors*  bonds 
or  other  securities  satisfactory  to  the  lessors,  to 
the  amount  of  $2,000,  as  security  for  the  pay- 
ment of  the  rent,  etc.,  and  then  occurs  the  fol- 
lowing clause:  "The  opening  from  said  prem- 
ises to  the  said  elevator  to  be  made  as  soon 
as  said  Cummings  &  Thrope  shall  comply 
with  the  above  conditions,  and  occupy  said 
premises."  The  exceptions  recite  that  "a  door 
was  cut,  at  the  time  of  commencement  of  this 
lease,  through  said  brick  partition,  from  said 
basement  into  the  eneine  room,  so  that  access 
might  be  had  from  said  basement  to  said  eleva- 
tor oy  going  through  said  door- way  in  said  brick 
partition,  then  through  and  across  the  engine 
room  to  the  further  corner  thereof,  where  the 
elevator  was  situated,"  etc.  The  exceptions 
continually  refer  to  the  lessees  under  this  lease 
as  the  plaintiffs  in  the  action,  but  the  lessees 
under  this  lease  are  Joslah  Cummings  and 
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Walter  Thrope.  who  sign  the  lease  individually 
and  as  Cummings  &  Thrope,  while  the  plain- 
tiffs are  Josiah^Commings  and  £.  J.  Cum- 
mings, CO- partners  under  the  name  of  Josiah 
Cummings  &  Co.,  who  are  the  lessees  in  the 
lease  from  the  Boston  Real  Estate  Trust,  here- 
inafter mentioned.    We  infer  that  one  firm  was 
the  successor  to  the  other,  and  that  the  change 
in  the  firm  was  made  some  time  during  the 
continuance  of  the  first  lease.    For  convenience 
we  shall  follow  the  languajce  of  the  exceptions, 
and  shall  consider  the  plaintiffs  as  occupying 
under  both  the  first  and  second  leases,  which  is 
perhaps  as  favorable  a  view  to  the  plaintiffs  as 
can  be  taken.    On  December  28,   1887,    the 
plaintiffs,  Josiah  Cummings  and  Edward  J. 
Cummings,  copartners,  as,  aforesaid,  as  lessees 
executed  a  lease  with  the  trustees  of  the  Boston 
Real-Estate  Trust,  to  whom  Faxon  and  others 
had  conveyed  the  whole  estate  in  September  or 
October,  1886.    By  this  lease  there  was  de- 
mised and  let  to  said  le^^sees  "the  basement 
room  of  the   building    known   as  '  Church 
Green,'  at  the  comer  of  Summer  and  Bedford 
streets  in  said  Boston;   also,  with  one  horse 
power  only,  rooms  No.  29  and  80  in  said  build- 
ing.   The  lessors  reserve  the  right  to  terminate 
this  lease  as  to  said  rooms  29  and  80  on  the  1st 
day  of  January,  a.  d.  1890,  b^  giving  the 
lessees  sixty  days'  notice  in  writing.     In  case 
of  such  termination,  the  rent  from  and  after 
January  1. 1890,  shall  be  for  the  remainder  of 
the  premises  $4,250  yearly.    The  lessors  also 
reservethe  right  to  enlarge  the  boiler  room  in  the 
rear,  in  which  case  they  shall  first  give  the  les- 
sees sixty  days'  notice  in  writing."    The  Boston 
Real-Estate  Trust  assigned  this  lease  to  the  de- 
fendant on  March  1,  1888,  and  thereafter,  the 
defendant  collected  the  rents,  and  stood  in  the 
place  of  the  lessors. 

The  exceptions  recite  as  follows:  "From 
January  1,  1884.  to  December  31,  18S7,  these 
plaintiffs  occupied  upper  chambers  of  an  ad- 
joining estate,  called  the  'Sprague  Estate/  for 
the  purpose  of  manufacturing  their  goods.  A 
passageway  was  cut  tbroush  the  partition  wall 
into  the  Church  Qreen  building,  to  enable  the 
plaintiffs  to  load  their  merchandise  from  these 
upper  rooms  on  to  the  elevator,  so  they  might 
have  it  lowered  to  the  engine  room,  thence 
across  the  engine  room  to  the  basement  named 
in  the  lease.  From  January  1, 1888,  to  January 
1, 1890,  in  addition  to  a  portion  of  the  said  upper 
chambers  the  plaintiffs  occupied  rooms  29  and 
80,  whjch  were  in  upper  part  of  Church  Green 
building,  on  a  floor  adjoining  said  upper 
chambers,  in  said  adjoining  estate.  These 
were  also  used  for  manufacturing  goods, 
which  were  transferred  to  the  basement,  by 
means  of  said  elevator,  for  sale.  The  plain- 
tiffs testified  that  during  the  continuance  of 
the  lease  expiring  December  81. 1887  (Exhibit 
B),  and  also  during  the  continuance  of  the  lease 
commencing  January  1, 1888  (EThibit  A),  up 
to  January  1,  1890,  the  plaintiff «  used  said 
elevator  for  the  purpose  of  sbif  pi  ig  from  the 
basement  all  goods  they  handleu.  There  was 
no  evidence  that  this  defendant  or  any  prior 
lessors  knew  of,  or  assented  to,  this  latter  use 
of  the  elevator,  unless  it  be  contained  in  the 
following  testimony, — that  of  E.  J.  Cummings, 
plaintiff,  who  testified  that  under  the  old  lease 
the  use  of  the  elevator  in  connection  with  the 
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4)afleirent  was  continuous,  and  that  it  was  used 
by  the  tenants  throughout  the  building  gener> 
4iily,  and  that  the  owners,  the  trust  company, 
told  the  plaintiffs  that  the  elevator  was  for  the 
VFe  of  the  tenant  J.  Cummings  testified  that 
the  elevator  was  used  with  the  basement,  and 
«Iie  arch  cut  out  for  such  use  by  the  lessor 
Elms,  and  so  continued  to  be  used  until  Decem- 
l)er24.  1889." 

It  is  conceded  on  both  sides  that  the  words 
^' with  one-horse  power  only,"  found  in  the  last 
4ease,  relate  to  the  elevator,  and  were  intended 
io  define  the  amount  of  power  which  the  lessors 
^preed  with  the  lessees  to  furnish  in  running 
the  elevator.  It  is  manifest  that  this  agreement 
is  connected  with  the  letting  of  rooms  num- 
bered 29  and  30  in  the  building.  In  neither  of 
the  leases  is  there  any  express  agreement  for 
Ibe  use  of  the  elevator  in  lowering  goods  from 
the  sidewalk  to  the  basement  room,  or  in 
hoisticg  them  from  the  basement  room  to 
the  sidewalk.  We  infer  that  at  some  time, 
piobably  after  the  termination  of  the  tenancy 
of  the  rooms  29  and  80 on  January  1, 1890,  the 
<lefendant  prevented  the  plaintiffs  from  using 
the  elevator  to  lower  goods  from,  or  to  hoist 
them  to,  the  sidewalk,  or  from  usiocr  the  eleva- 
tor in  any  manner.  This  is  the  principal  cause 
«f  action  declared  on,  and  the  exceptions  im- 
ply that  there  was  some  evidence  of  it;  and, 
although  this  is  not  so  distinctly  stated  as  it 
should  have  been,  we  understand  thatitiscon- 
■ceded. 

The  principal  question  in  the  case  is  whether 
the  plaintiffs  had  any  right  to  use  the  elevator 
tor  hoisting  goods  from  the  basement  room  up 
to  the  sidewalk,  or  for  lowering  them  from  the 
sidewalk  to  the  basement  room,  as  incidental  or 
appurtenant  to  their  estate  in  the  basement 
Toom  under  the  last  lease.  The  claim  of  the 
plaintiffs  is  stated  in  the  charge  of  the  presid- 
inc  justice  as  follows:  '*In  the  first  place,  with 
refereQce  to  the  right  of  the  plaintiffs  to  make 
ibis  use  of  the  elevator  and  the  approach  to  it 
from  the  basement,  in  connection  with  the 
business  of  the  basement, — that  is-  to  take 
:goods  from  the  sidewalk  into  the  basement,  and 
from  the  basement  out  onto  the  sidewalk, — this 
right  is  not  given  by  any  express  words  in  the 
lease.  The  lease  is  silent  with  reference  to 
that.  It  merely  lenses  the  rooms, — the  base- 
ment and  the  two  rooms  above, — so  that  the 
plaintiffs  do  not  claim  to  have  acquired  this 
right  to  this  approach  and  to  the  elevator  by 
•aoy  express  words  in  the  lease;  but  tbey  claim 
tbat  it  is  given  in  the  lease  by  virtue  of  the 
situation  of  the  premises,  and  the  use  that  had 
been  and  was  made  of  them.  The  construction 
of  the  premises,  and  the  design  as  to  the  use  of 
the  elevator  in  connection  with  the  basement  by 
the  owner  of  the  buikling.  That,  by  reason  of 
the  circumstances,  the  situation  and  adaptation 
-of  the  building,  and  the  use  that  is  made  of  it, 
this  right  to  use  the  elevator  passed  to  tnem  as 
an  incident  to  the  use  of  the  basement  for  their 
purposes,  or,  to  use  a  technical  word,  as  an  ap- 
purtenance,—that  is,  something  incidental  to, 
and  connected  with,  the  principal  thing,  which 
^fts  the  use  of  the  basement,— one  of  the  con- 
veniences for  enjoyment  of  the  basement  which 
he  had  hired."  The  presiding  justice  instructed 
the^  jury,  among  other  thmgs,  as  follows: 
**Now,  having  considered  the  facts  with  refer- 
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ence  to  these  different  matters  that  I  have  called 
yourattemion  to,  I  will  instruct  you  that  if 
the  elevator  and  approach  thereto  were  con- 
structed and  designed  by  the  owner  of  said 
building  to  be  used  in  connection  with  said 
basement  and  the  other  parts  of  said  building 
for  the  purposes  cUimed  by  the  plaintiffs,  and 
the  elevator  and  approach  were  used  by  the 
plaintiffs  for  the  purposes  claimed  by  them,  in 
connection  with  the  basement,  in  carrying  on 
business  therein,  with  the  knowledge  of  the 
lessors,  at  the  time  of  their  lease  to  the  plain- 
tiffs, commencing  January  1, 1888,  and  if  from 
the  date  of  said  lease  to  the  time  of  its  assign- 
ment to  the  defendant  the  elevator  and  ap- 
proach were  used  by  the  plaintiffs  for  the  pur- 
poses now  claimed  by  the  plaintiffs  in  carrying 
on  their  business  in  said  basement,  with  the 
knowledge  and  consent  of  said  lessors,  as  a 
privilege  belonging  to  the  plaintiffs  as  the  les- 
sees of  the  basement,  then  the  defendant  would 
not  have  the  right,  upon  becoming  the  assignee 
of  the  lease,  to  prevent  the  use  and  enjoyment 
of  that  privilege,  the  use  of  the  approach,  and 
the  use  of  the  elevator;  and,  if  he  did  prevent 
the  use  of  it  by  the  plaintiffs,  he  would  be  lia- 
ble to  pay  any  damage  which  they  sustained 
by  reason  of  that  prevention." 

This  court  has  held  the  doctrine  of  implied 
CTants  with  a  good  deal  of  strictness.  Bttssv, 
Byer,  125  Mass.  287;  Randall  v.  McLaughlin, 
10  Allen,  866;  LatceU  v.  Strahan,  145  Mass.  1; 
Johnm>n  v.  Knapp,  150 Mass.  267;  Casey.  Minot, 
158  Mass.  577,  22  L.  K.  A.  586.  It  is  true  that 
when  a  person  hires  a  room  in  a  building,  a 
right  to  use  the  apparent  means  of  access  and 
exit  often  passes  as  appurtenant  to  the  prem- 
ises hired.  In  modern  buildings  of  great 
height  this  doctrine  we  assume  may  be  applied 
to  elevators.  Whether  an  active  duty  to 
maintain  an  elevator  for  the  use  of  tenants  can 
be  implied  may  be  open  to  question,  but,  if 
an  elevator  is  in  fact  maintained  by  the  land- 
lord, the  duty  to  permit  tenants  to  use  it,  we 
assume,  may  be  implied,  if  this  is  reasonably 
necessary  for  the  beneficial  occupation  of  the 
rooms  let,  and  if,  from  the  construction  of  t)ii9 
elevator  and  of  the  passageways,  it  is  apparent 
that  the  elevator  was  intended  for  the  use  of 
the  tenants.  But  in  the  present  case  it  is 
apparent  that  the  elevator  was  not  intended 
originally  to  be  used  by  the  occupants  of  the 
basement  room;  that,  although  it  might  have 
been  convenient  for  them  to  use  it  in  connection 
with  the  sidewalk,  yet  suitable  means  of  ingress 
and  egress  were  furnished  by  means  of  the 
steps  and  doors  from  the  basement  room  into 
the  street;  that  at  no  time  was  there  any  access 
to  the  elevator  directly  from  the  basement 
room;  that  the  elevator  did  not  adjoin  the  base- 
ment room,  and  the  way  through  the  engine  and 
boiler  room  to  the  elevator  from  the  basement 
toom  was  not  a  common  passageway;  but  that, 
for  the  purpose  of  connecting  the  basemect 
room  with  certain  rooms  in  the  upper  part  ot  the 
building,  or  of  the  adjoining  building,  access 
to  the  elevator  from  the  basement  room  by  a 
way  through  the  engine  and  boiler  room  had 
been  provided;  that  this  was  originally  done 
"for  the  purpose  of  bringing  their  finished 
goods  from  the  two  upper  chambers  of  the  ad- 
joining estate,  which  they  are  expecting  to 
occupy  for  manufacturing  purposes,  to  said 
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basement;"  and  that  the  only  reference  to  the 
elevator  contained  in  tbe  last  lease  is  in  connec- 
tion with  the  tenancy  of  the  rooms  29  and  80  in 
the  buildiDg.  Under  these  circumstances,  a  ma- 
jority of  tbe  court  think  that  an  impliea  grant 
of  a  right  to  use  tbe  elevator  for  the  purpose 
of  hoisting  goods  from  the  basement  room  to 
the  sidewalk,  and  of  lowering  them  from  the 
sidewalk  to  tbe  basement  room  cannot  be  im- 
plied. The  fact,  if  it  be  one,  that  the  defend- 
ant or  his  predecessors  in  title  permitted  the 
plaintiffs  to  make  such  a  use  of  the  elevator, 
under  the  circumstances  stated,  cannot  estab- 
lish tbe  right.  The  express  agreements  con- 
cerning the  elevator  contained  in  tbe  leases 
tend  to  negative  the  right  to  such  a  use  of  it, 
and  the  history  of  the  opening  into  the  engine 


room  and  tbe  use  of  a  wa^r  across  it  to  tbe 
elevator  repel  any  implication  of  tbe  right  to- 
use  the  elevator  for  all  purposes  for  which  it 
might  be  convenient  to  use  it  in  connectioi> 
with  the  basement  room.  In  the  opiDion  of  a. 
majority  of  the  court,  upon  all  the  evidence 
recited  in  the  exceptions,  which  purports  to  be 
all  tbe  evidence  material  to  this  issue,  the  pre- 
siding justice  should  have  ruled,  as  requested 
by  the  defendant,  that  the  plaintiffs  showed 
no  right  to  use  tbe  elevator  atter  its  tenancy  of 
rooms  29  and  80  had  been  terminated,  and  no* 
right  to  use  it  at  any  time  for  tbe  purpose  of 
hoisting  goods  to  tbe  sidewalk  from  the  base- 
ment room,  or  of  lowering  them  from  the  aide- 
walk  to  the  basement  room. 
Sxeepiions  sustained. 
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CANADIAN   PACIFIC  RAILWAY  COM- 

PANY. 

(90  He.  158.) 

1.  All  Insunuioe  company  is  not  denied 
the  equal  proteetion  of  the  laws  by  a 

statute  which  in  effect  limits  tbe  Uabfllty  of  a 
railroad  oompaay  for  tires  to  the  difference  be- 
tween the  amount  of  ioss  and  the  amount  of  in- 
suranoe  on  tbe  property  destroyed,  thus  depriv- 
ing tbe  insurer  of  the  beneiit  of  subrogation. 

8.  ▲  Btatnte  limitinic  the  liahiUty  of  a 
railroad  company  for  firee  to  the  differ- 
ence between  tbe  amount  of  the  loss  and  the 
amount  of  insurance  upon  the  property  applies 
tea  pre-existinff  policy  of  iDSuranceon  which  a 
loss  occurs  after  the  passage  of  tbe  statute. 

S*  The  oblif^tion  of  a  eontraet  of  Hre 
insoranoe  made  at  a  time  when  a  rail* 
road  company  was  bystatnte  liable 
for  firee  communicated  by  its  engines  is  not 
impaired  by  a  subsequent  amendment  of  the 
statute  restricting  the  liability  of  tbe  railroad 
company  in  effect  to  tbe  difference  between  tbe 
lofls  and  the  amount  of  insurance  on  tbe  prop- 
erty, as  the  parties  to  that  contract  cannot  limit 
tbe  right  of  the  legislature  to  cbange  tbe  statu- 
tory liability. 

4.   The  ri^ht  of  recoverr  SLgwdomt  the 
X>erson  <»a.ii«<«g  the  Ions  wblcb  is  reserved 
^to  the  insurer  by  a  clause  in  the  policy  depends 
"  upon  the  law  existing  at  the  time  of  the  nre. 

(April  9,  1897.) 

SUBMISSION  on  agreed  statement  of  an  ac- 
tion brought  to  lecover  damages  for  in- 
juries caused  by  fire  alleged  to  have  been 
neelieently  set  out  by  defendant  in  which 
deiendant  claimed  the  benefit   of   insurance 


which  had  been  taken  out  by  plaintiff  apoi» 
her  property.  JudgmsrU  giving  defendant  th0 
benefit  of  the  insurance. 

The  facts  are  stated  in  the  opinion. 

Mr,  Charles  P.  Stetson  for  plaintiff. 

Mr,  Charles  F.  Woodard  for  defend- 
ant. 

Wis  welly  J.,  delivered  the  opinion  of  the 
court: 

On  July  26,  1896,  the  plaintiff's  property, 
both  real  and  personal,  was  injured  by  fire 
communicated  by  a  locomotive  engine  in  use- 
by  the  defendant  corporation,  but,  as  is  ad- 
mitted, without  fault  or  negligence  on  the  part 
of  the  defendant.  The  plaintiff  had  insuraoce- 
upon  her  property  against  fire  under  policies- 
dated  in  March,  1895. 

Rev.  Stat.  chap.  51,  g  64,  prior  to  tbe- 
aniendment  of  1895,  was  as  follows:  ''When 
a  building  or  other  property  is  injured  by  fire- 
communicated  by  a  locomotive  engine,  tbe- 
corporation  using  it  is  responsible  for  such  in- 
jury, and  it  has  an  insurable  interest  in  (he- 
property  along  the  route,  for  which  it  is  re- 
sponsible, and  may  procure  insurance  thereon."' 
Under  this  statute  it  was  well  settled  that,  in 
accordance  with  the  doctrine  of  subrogation^, 
an  insurance  company  which  had  psid  h  ]os» 
upon  pro|)erty  injured  by  fire  communicated 
by  a  locomotive  engine  could  maintain  an  sc- 
tion  in  tbe  name  of  the  assured  against  i he- 
railroad  corporation  using  tbe  locomotive,  and 
recover  the  amount  which  it  had  been  obliged 
to  pay  by  reason  of  the  contract  of  insurance. 

But  the  legislature  of  1895  amended  tbis- 
statute  by  adding  thereto  the  following  pro- 
vision: "But  such  corporation  shall  be  entitled 
to  the  benefit  of  any  insurance  upon  such 
property  effected  by  the  owner  thereof  le^a 
the  premium  and  expense  of  recovery.  Tbe 
insurance  shall  be  deducted  from  tbe  damages. 


Nora.— Tbe  statute  construed  In  tbe  at)ove  case 
Is  unusual.  Tbe  effect,  it  will  be  seen.  Is  quite  dif- 
ferent from  the  statute  Involved  In  Mattbews  v. 
Bt.  Louis  ft  8.  F.  fi.  Co.  (Mo.)  85  L.  B.  A.  101.   In  the 
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note  to  tbe  latter  cose  are  reviewed  tbe  autiioritlea 
on  tbe  constftucionalitr  of  statutes  making  rail- 
roads absolutely  liable  for  damaffea. 
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if  recovered  before  the  damages  are  assessed, 
or,  if  not,  tbe  policy  shall  be  assigned  to  such 
corporation,  which  may  maiotain  aD  action 
thereon,  or  prosecute,  at  its  own  expense,  any 
action  already  commenced  by  the  insured,  in 
either  case  wiib  all  the  rights  which  the  in- 
sured originally  had."  Laws  1895,  chap.  79. 

In  this  case  tbe  iosh ranee  bad  been  recov- 
ered prior  to  tbe  assessment  of  damages  by  a 
referee;  the  queation  as  to  whether  the  amount 
of  insurance  received  by  the  plaintiff  should 
be  deducted  from  the  damages  being  expressly 
reserved  in  tbe  reference,  and  presented  to  this 
court  upon  an  agreed  statement  of  facts.  The 
sciioo  is  prosecuted  for  the  benefit  of  the  in- 
surance companies,  who  had  paid  a  portion  of 
tbe  loss,  as  well  aa  for  the  plaintiff. 

There  can  be  no  queation  as  to  the  meaning 
of  tbe  amendment  It  is  expressly  provided 
that  the  corporation  liable  for  tbe  injury  by 
reason  of  fire  communicated  from  its  locomo- 
tive engine  ''shall  be  entitled  to  the  benefit  of 
soy  insurance  upon  such  property  effected  by 
tbe  owner  thereof,"  and  that  the  insurance 
"shall  be  deducted  from  tbe  damages,  if  re- 
coverffd  before  the  damages  are  assessed." 
Tbe  efTect  of  tbe  statute  aa  it  now  stands  is  to 
make  railroad  companies  liable  in  such  caaea 
for  the  difference  only  between  tbe  net  amount 
of  insurance  recovered  and  the  amount  of  the 
injury  suffered  bv  the  property  owner.  Before 
tbe  amendment,  bv  reason  of  tbe  statute,  lia- 
bility, tbe  railroad  company  was  responsible 
to  tbe  owner  of  the  property  thus  iniured, 
notwithstanding  that  tbe  property  was  fully  in- 
sured, and  notwithstanding  that  the  owner 
bad  received  full  indemnity  from  tbe  inaur- 
SDce  company.  But  in  tbe  latter  case,  upon 
the  eouitable  principles  of  the  doctrine  of  sub- 
rugaiion,  this  responsibility  of  the  railroad 
company  to  the  owner  inured  to  tbe  benefit  of 
tbe  inaurer.  Since  tbe  amendment,  tbe  liabil- 
ity is  limited  to  tbe  difference,  as  we  have  al- 
reMiy  seen. 

But  it  is  contended  upon  tbe  part  of  the 
counsel  for  tbe  plaintiff,  representing  the  in- 
tercMts  of  the  insurers,  that  this  amendment  of 
1895  is  invalid,  because  in  violation  of  tbe  last 
clause  of  the  Fourteenth  Amendment  to  the 
Federal  Constitution:  "Nor  shall  any  state 
.  .  .  deny  to  any  person  within  its  juris- 
diction tbe  equal  protection  of  the  laws. 

This  clause  baa  very  frequently  been  before 
tbe  Federal  Supreme  Court  in  attempts  by  un- 
successful litiganta  in  tbe  state  courts  to  have 
legislative  acta  of  almost  every  kind  and  un- 
favorable decisions  of  the  state  courts  held  to 
be  within  the  inhibition  of  this  clause,  and  it 
has  received  so  frequent  judicial  construction 
by  that  court  that  its  meaning  has  become 
pretlv  well  settled. 

WBorbier  v.  ConnoUy,  118  U.  8.  27.  28  L. 
ed.  923,  Mr.  Justice  Field,  in  delivering  the 
Judgment  of  the  court,  said:  **The  14tb 
Amendment,  in  declaring  that  no  state  'shall 
deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any 
person  within  ita  iurisdiction  the  equal  protec- 
tion of  the  laws,  undoubtedly  intended,  not 
odIj  that  there  should  be  no  arbitrary  depriva- 
tK)o  of  life  or  liberty  or  arbitrary  spoliation  of 
property  but  that  equal  protection  and  secur- 
ity should  be  given  to  all  under  like  circum- 
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stances  in  the  enjoyment  of  their  personal  and 
civil  rights;  that  all  persons  should  be  equally 
entitled  to  pursue  their  happiness  and  acauire 
and  enjoy  property;  that  they  should  have 
like  access  to  the  courts  of  tbe  country  for  the 
protection  of  their  persona  and  property,  the- 
prevention  and  redress  of  wrongs,  and  trie  en- 
forcement of  contracts;  that  no  impediment 
ahould  be  interposed  to  the  pursuits  of  any- 
one except  as  applied  to  the  same  pursuits  by 
others  under  like  circumstances;  that  no  greater 
burdens  should  be  laid  upon  one  then  are  laid 
upon  othera  in  tbe  same  calling  and  condition. 
.  .  .  Claaa  legislation,  discriminating  against, 
some  and  favoring  other8,ia  prohibitea;  but  leg- 
islation which,  in  carrying  out  a  public  purpose, 
is  limited  in  its  application,  if  within  thesphere- 
of  iisoperatipn  it  affects  alike  all  peraona  simi- 
larly situated,  is  not  within  tbe  amendment." 

Legislation  which  is  special  in  its  character 
is  not  obnoxious  to  tbe  last  clause  of  ihe- 
Fourteenth  Amendment  if  all  persons  subje<!t 
to  it  are  treated  alike,  under  similar  circum- 
stances and  conditions,  in  respect  both  of  the- 
privilegea  conferred  and  the  liabilities  imposed. 
MUwuH  P.  R.  Co.  V.  Maekey,  127  U.  8.  205. 
82  L.  ed.  107. 

Whenever  the  law  operates  alike  upon  all 
persons  and  property  similarly  situated,  equal; 
protection  cannot  be'aaid  to  be  denied.  Wal- 
$ton  V.  yevin,  128  U.  8.  678,  82  L.  ed.  544. 

"It  merely  requires  that  all  persons  subjected 
to  such  legislation  shall  be  treated  alike,  under- 
like  circumstances  and  conditiona,  both  in  tbe- 
privilegea  conferred  and  in  the  liabilities  im- 
posed." Marchani  v.  Penntylnania  R,  Co. 
158  (J.  S.  880,  38  L.  td.  751. 

"There is  no  evasion  of  the  rule  of  equality 
where  all  companies  are  subjected  to  the  same- 
duties  and  liabilities  under   similar  circum- 
stances.   Ifis$ouri  F,  B,  Co,   v.  Humei,  ll^- 
U.  S.  512.  20  L.  ed.  468. 

In  view  of  the  construction  which  has  so> 
frequently  been  placed  upon  this  clause  by  the- 
United  States  Supreme  Court,  is  tbe  act  of 
1895  within  tbe  inhibition  of  the  clause?  We- 
tbiuk  not.  The  law  operates  alike  upon  all 
persons  and  property  similarly  situated.  Tbe 
act  is  general  m  its  terms,  and  applies  to- 
all  cases  falling  within  ita  provisions.  All 
persons  and  property  subject  to  it  are  treated, 
alike.  The  liability  of  tbe  railroad  corpora- 
tion is  the  same,  whatever  the  property  ia- 
jiired,  or  by  whomanever  it  may  be  owned. 
There  is  no  unjust  discrimination  in  the  pro- 
tection given  by  the  statute  between  different 
persons  or  classes  of  persons. 

It  is  argued,  however,  by  the  counsel  for 
tbe  plaintiff,  that  an  insurer  has  a  vested  in- 
terest in  tbe  property  insured;  "to  a  certain 
extent  an  ownership;"  and  that,  while  t lie- 
statute  as  amended  furnishes  full  and  absolute 
protection  to  the  actual  owner,  it  affords  none 
whatever  to  the  insurer;  that,  therefore,  there 
is  an  unjust  discrimination  against  a  class  of 
persons,  «♦«.,  insurance  companie.s — corpora- 
tions being  undoubtedly  persons,  within  the 
meaning  of  the  constitutional  amendment. 

But  we  think  that  the  right  which  an  in- 
surer who  has  paid  the  loss  has  to  prosecute- 
for  bis  own  benefit  any  person  primarily  liable 
to  the  assured  for  tbe  injury  is  not  based  at. 
all  upon  the  idea  that  he  has  a  vested  interest, 
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or  any  ownership  whatever,  in  the  property 
Insured,  but  rather  upon  the  doctrine  of  sub- 
rogation, which  is  founded,  not  upon  con- 
tract, but  upon  the  relationship  of  the  parties, 
and  upon  equitable  principles  for  tUe  purpose 
<of  accomplishing  the  substantial  ends  of  Jus- 
tice. 

In  accordance  with  these  equitable  princi- 
ples, a  surety  who  has  been  compelled  to  pay 
a  debt  for  which  another  is  primarily  liable, 
succeeds  to  all  the  rights  which  the  creditor 
had  of  enforcing  the  liability  of  the  original 
•debtor;  or  an  insurer  who  has  paid  a  loss  for 
which  another  is  responsible,  either  by  statute 
■or  at  common  law,  is  subrogated  to  any  claim 
that  the  insured  had  against  the  person  whose 
tortious  act  caused  the  injury,  or  who,  for  any 
other  reason,  Is  liable  to  the  owner  therefor. 
If  this  were  not  so,  the  very  inequitable  result 
would  follow  that  an  injured  owner  of  prop- 
erty, for  an  injury  for  which  another  is  liable, 
would  recover  for  one  and  the  same  loss  full 
indemnity  from  the  insurer,  and  compensation 
from  the  person  liable  therefor. 

"Subrogation  is  the  substitution  of  one  per- 
son in  place  of  another,  whether  as  a  creditor 
or  as  the  possessor  of  any  other  rightful  claim, 
so  that  he  who  is  substituted  succeeds  to  the 
lights  of  the  other  in  relation  to  the  debt  or 
claim,  and  its  rights,  remedies,  or  securities." 
Jaeluon  Co.  v.  Bovlstan  Mut  Ins.  Co.  180 
Kass.  508,  52  Am.  Rep.  728. 

It  necessarily  follows  from  the  very  princi- 
ples of  this  doctrine  of  subrogation  that  one 
cannot  thereby  succeed  to  or  acquire  any  claim 
or  right  which  the  party  for  whom  he  is  sub- 
stituted did  not  have.  A  mere  statement  of 
this  proposition  is  such  that  the  citation  of 
authority  in  support  of  it  is  not  necessiiry,  but 
ample  authority  is  not  wanting. 

"The  party  subrogated  acquires  no  greater 
rights  than  those  of  the  party  for  whom  he  is 
aubstituted."  Jackson  Co.v.  BoyUtonMut,  Ins. 
Co  180  Mass.  508,  52  Am.  Rep.  728. 

"In  any  form  of  remedy,  the  insurer  can 
take  nothing  by  subrogation  but  the  rights  of 
the  assured."  Phcenix  Ins.  Co.\.  Erie dk  W. 
Transp.  Co.  117  U.  8.  812, 29  L.  ed.  878. 

The  right  of  the  insurance  company  "is  a 
mere  equity  to  be  put  in  the  place  of  the  in- 
surer, .  .  .  whatever  his  rights  may  be.* 
Kernoehan  v.  New  York  Bowery  F.  Ins.  Co,  17 
N.  Y.  428. 

The  following  cases  are  excellent  illustra- 
tions of  the  doctrine  of  subrogation  and  of  the 
proposition  that  the  insurer  by  subrogation 
succeeds  to  such  claims  and  rights  as  the  per- 
son indemnified  had,  and  to  none  other. 

In  the  case  of  Simpson  v.  Thomson,  L.  R.  8 
App.  Cas.  270,  decided  by  the  House  of  Lords 
In  1B77,  an  insured  steamship  was  run  down 
and  destroyed  by  another  steamship.  Both 
vessels  belonged  to  the  same  owner.  The  un- 
derwriters paid  as  for  a  total  loss  upon  the 
steamship  destroyed,  and  sought  to  share  with 
the  owners  of  the  cargo  in  a  fund  which  the 
vessel  owner  had  paid  into  court  under  an  act 
limiting  the  liability  of  the  shipowoers.  The 
law  peers  who  delivered  opinions  all  agreed 
that  the  question  must  be  considered  just  as  if 
the  underwriters  had  brought  an  action  against 
the  owner  of  both  vessels;  and  the  House  of 
Lords  decided  that,  although  the  underwriters 
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had  paid  for  a  total  loss,  and  were  entitled  to 
all  the  rights  in  the  injured  ship  which  be- 
longed to  its  owner,  yet,  if  that  owner  could 
not  assert  a  claim  for  damages  against  the 
wrongdoers,  neither  could  the  underwriters; 
that  the  underwriters'  claim  must  be  asserted 
in  the  name  of  the  insured;  and  that  any  right 
of  action  that  he  had  must  be  a  right  of  action 
against  himself,  which  is  an  absurdity,  and 
thing  unknown  to  law.  The  lord  chancellor  in 
delivering  his  opinion  said:  "I  know  of  no 
foundation  for  the  right  of  underwriters,  ex- 
cept the  well-known  principle  of  law,  that 
where  one  person  has  agreed  to  indemnify  an- 
other, he  will,  on  making  good  the  indemnity, 
be  entitled  to  succeed  to  ail  the  ways  and 
means  by  which  the  person  indemnified  might 
have  protected  himself  against  or  reimbursed 
himself  for  the  loss.  It  is  on  this  principle 
that  the  underwriters  of  a  ship  that  has  been 
lost  are  entitled  to  the  ship  in  specie  if  they 
can  find  and  recover  it;  and  it  is  on  the  same 
principle  that  they  can  assert  any  right  which 
the  owner  of  the  ship  might  have  asserted 
against  a  wrongdoer  for  damage  for  the  act 
which  has  caused  the  loss.  But  this  right  of  ac- 
tion for  damages  they  must  assert,  not  in  their 
own  name,  but  in  the  name  of  the  person  in- 
sured; and  if  the  person  insured  be  the  per- 
son who  has  caused  the  damage,  I  am  unable 
to  see  bow  the  right  can  be  asserted  at  all." 

In  Jackson  Go.  v.  Boyfston  Mut.  Ins.  Co.  189 
Mass.  508,  52  Am.  Rep.  728,  the  defendant  in- 
sured the  plHintiff  on  cotton  in  transit  between 
different  places  in  the  United  States  and  the 
plaintiff's  mills  in  New  Hampshire.  The  con- 
tract for  transportation  with  a  carrier  con- 
tained a  stipulation  that  "the  company  [car- 
rier] incurring  such  liability  shall  have  the 
benefit  of  any  insurance  which  may  have  been 
effected  upon  or  on  account  of  said  cotton." 
It  was  held  that  it  was  no  defense  to  an  action 
on  the  policy  for  a  loss  insured  against  that  the 
insured  had,  by  contract  with  the  carrier, 
given  him  the  benefit  of  any  insurance  effected, 
if  there  was  no  fraud  or  concealment  on  the 
part  of  the  insured  in  effecting  the  insurance, 
and  if  the  policy  of  insurance  contained  no 
clause  specifically  subrogating  the  insurer  to 
the  rishts  of  the  insured  in  case  of  a  loss 
through  the  fault  of  a  carrier. 

In  rlianix  Ins.  Co.  v.  Erie  ife  W,  Transp. 
Co.  117  U.  8.  812,  29  L.  ed  873,  goods  in  tran- 
sit were  insured  by  the  plaintiff.  A  stipula- 
tion!in  the  bill  of  lading  allowed  the  carrier 
the  benefit  of  any  insurance  procured  by  the 
owner.  It  was  held  that  this  stipulation  was 
valid,  although  the  loss  was  occasioned  by  the 
negligence  of  the  carrier  or  his  agents;  and 
that,  in  the  absence  of  fraudulent  concealment 
or  misrepresentation,  the  insurer  could  main- 
tain no  action  against  the  carrier  upon  any 
terms  inconsistent  with  the  stipulation.  Mr. 
Justice  Gray,  in  delivering  the  judgment  of  the 
court,  used  language  that  has  a  special  signif- 
icance with  reference  to  the  plaintiff's  conten- 
tion in  this  case.  "That  the  right  of  the  as- 
sured to  recover  damages  against  a  third  per- 
son is  not  incident  to  the  property  in  the  thini^ 
insured,  but  only  a  personal  right  of  the  as- 
sured, is  clearly  shown  by  the  fact  that  the  in- 
surer acquires  a  beneficial  interest  in  that  right 
of  action,  in  proportion  to  the  lum  paid  by 
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liim.  DOC  only  m  the  case  of  a  total  loss,  but 
likewise  in  the  case  of  a  partial  loss,  and  when 
fso  interest  in  the  properly  is  abandoned  or  ac 
•crues  to  him." 

These  cases  and  many  others  which  might  be 
•cited,  many  of  which  are  collected  in  the  last  two 
cases  referred  to,  clearly  illustrate  the  principles 
of  the  doctrine  of  subrogation,  and  show  that 
the  rights  of  an  insurer  in  no  sense  depend 
oponany  rested  interest  or  ownership  in  the 
property  insured,  but  entirely  upon  the  equita- 
ble rule  that  one  who  has  indemnified  a  prop- 
erty owner  against  loss  should,  in  case  of  loss 
and  payment,  either  in  full  or  in  part,  be  al- 
lowed to  succeed  to  whatever  rights  the  owner 
had  to  the  extent  of  such  payment  against  the 
person  primarily  liable  therefor. 

This  clause  in  the  insurance  policies:  "If 
Ibis  company  shall  claim  that  the  fire  was 
caused  by  the  act  or  neglect  of  any  person  or 
corporatioD,  private  or  municipal,  this  com- 
pany shall,  on  payment  of  the  loss,  be  subro- 
gated to  the  extent  of  such  payment  to  all  right 
of  recovery  by  the  insured  for  the  loss  result- 
ing therefrom," — gives  the  insurers  no  greater 
right,  in  a  case  of  this  kind,  than  they  would 
have  had  without  it  Its  only  effect  was  to 
prevent  the  assured  from  releasing  any  claim 
that  she  had  against  anyone  responsible  for  the 
injuiT. 

It  IS  further  urged  that  the  act  of  1895  can- 
not affect  the  plaintiff's  right  of  recovery  in 
this  case,  because  otherwise  it  would  impair 
the  obligation  of  a  contract;  that  it  is  not,  and 
was  not  intended  to  be,  retrospective.  The 
plaintiff's  property  was  injured  by  fire  on  July 
t26. 1895,  some  months  after  the  act  of  lb95  be- 
came effective  by  the  expiratfon  of  thirty  days 
after  the  recess  of  the  legislature  passing  it. 
The  insurance  policies  were  dated  in  March, 
some  time  before  the  act  went  into  effect 

It  is  certainly  true  that  the  act  was  not  In- 
teoded  to  be  and  is  not  retrospective.  The 
limitation  of  liability  does  not  apply  to  any 
case  where  fire  was  communicated  by  a  loco- 
motive prior  to  the  time  that  the  law  went  Into 
«ffect.  But  was  it  not  intended,  and  does  it 
not  apply,  to  any  injury  thus  caused  after- 
wards? We  think  that  such  was  the  intention, 
aod  that  the  act  does  apply  to  this  case.  Nor 
can  we  see  how  it  in  any  way  affects  or  im- 
pairs the  obligation  of  a  contract  It  undoubt- 
edly very  materially  affects  the  rights  of  the 
insurer,  but  not  his  contractual  rights.  This 
was  entirely  within  the  province  and  power  of 
the  legislature.  The  liability  of  the  railroad 
<»rporation  was  created  by  the  legislature.  It 
was  not  based  upon  negligence,  but  was  placed 
rather  as  a  condition  upon  its  franchise.  We 
have  no  doubt  that  the  same  power  which  cre- 
ated this  unconditional  liability  could  either 
limit  or  entirely  take  it  away. 

In  Ewell  V.  I)agg$,  108  U.  8.  143,  37  L.  ed. 
€d2j  in  which  it  was  decided  that  a  statute 
which  repealed  usury  laws  and  destroyed  de- 
fenses to  existing  contracts  on  the  ground  of 
usury  did  not  deprive  parties  of  vested  rights, 
nor  impair  the  obligation  of  contracts,  Mr. 
Justice  Matthews,  in  the  opinion,  says  *'that 
the  right  of  a  defendant  to  avoid  his  contract 
is  given  to  him  by  statute,  for  purposes  of  its 
own,  and  not  because  it  affects  the  merits  of 
his  obligation;  and  that,  whatever  the  statute 

«L.a  A. 


gives,  under  such  circumstances,  as  long  as  it 
remains  in  fieri,  and  not  realized,  by  having 
passed  into  a  completed  transaction,  may  by  a 
sul)6equent  statute  be  taken  away." 

It  would  hardly  be  claimed  for  a  moment 
that  a  property  owner  along  the  route  of  a  rail- 
road has  a  vested  right  in  this  statutory  liabil- 
ity, however  much  he  might  be  injured  by  ita 
repeal;  nor  do  we  think  thatan  insurer  has  any 
more  reason  to  complain  of  the  unconstitu- 
tionality of  the  law.  Certainly,  the  state  can- 
not be  said  to  have  assumed  any  obligation,  by 
the  enactment  of  the  original  statute,  to  con- 
tinue this  liability  of  a  railroad  corporatioD 
without  change  beyond  its  pleasure. 

It  is  said,  however,  that  the  clause  in  the 
policies  already  quoted  gives  to  the  insurer  the 
right  to  be  subro^ted  to  this  claim  against  a 
railroad  corporation  as  it  existed  at  the  time 
that  the  contract  of  insurance  was  made.  If 
this  were  the  object  of  the  clause,  we  are  un- 
able to  see  bow  two  persons  can,  by  contract, 
continue  the  statutory  liability  of  a  third  per- 
son, not  a  partv  to  the  contract,  beyond  such  a 
time  as  the  legislature  may  see  fit,  by  enact- 
ment Bubsequent  to  the  contract,  to  limit  or 
repeal  the  liability.  While  the  legislature  can- 
not impair  the  obligation  of  the  contract  be- 
tween the  insurer  and  the  insured,  the  partiea 
to  the  contract  cannot  prolong  the  statutory 
liability  of  a  third  and  independent  person^ 
when  the  legislature  has  seen  fit  to  limit  or  re- 
peal it. 

But  the  clause  relied  upon  does  not  go  to  the 
extent  claimed  bv  the  counsel.  It  simply  pro- 
vides that  if  the  insurance  company  shall  claim 
that  the  fire  was  caused  by  the  act  or  neglect 
of  any  other  person  the  company  * 'shall  on 
payment  of  the  loss,  be  subrogated  to  the  ex- 
tent of  such  payment  to  all  right  of  recovery 
bv  the  insured  for  the  leas  resulting  therefrom.** 
This  cannot  refer  to  any  right  of  recovery  by 
the  insured  before  the  loss.  It  is  a  right  of 
recovery  **by  the  insured  for  the  loss," — neces- 
sarily such  right  as  the  insured  had  at  the  time 
of  the  loss  and  afterwards.  This  amendment 
in  no  way  affected  that  provision  in  the  policy. 
The  insurance  company  after  as  well  as  be- 
fore the  time  when  this  law  went  into  effect 
had  the  right  to  be  subrogated  to  all  the  right 
of  recovery  that  the  insured  had,  and  this  in- 
dependently of  the  contract,  aa  we  have  al- 
ready seen. 

What  this  right  of  recovery  was  that 
the  insured  had  for  a  fire  communicated 
from  one  of  the  defendant's  locomotives,  but 
without  fault  or  negligence  upon  the  part  of 
the  defendant,  depended  upon  the  law  as  it 
was  at  the  time  of  the  fire.  We  have  already 
seen  that  this  right  did  not  depend  upon  any 
interest  or  ownership  of  the  insurer  in  the 
property  insured,  but  rested  entirely  upon  the 
equitable  rule  that  one  who,  by  reason  of  a  con- 
tract, has  been  obliged  to  indemnify  another 
against  loss,  should  succeed  to  all  the  righta 
that  other  had,  to  the  extent  of  the  amount 
paid,  to  recover  of  the  person  who.  for  any  rea- 
son, was  primarily  liable  therefor,  but  to  no 
other  nor  greater  rights  than  he  had. 

In  this  connection  we  again  quote  from  the 
opinion  of  Mr.  Justice  Gray  in  Phcenix  Ins. 
Co.  V.  Erie  A  W.  Tranap.  Co.  117  U.  8.  812, 
29  L.  ed.  873:    "But  the  insurer  standi  in  no 
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relation  of  contract  or  of  prWity  with  such  I 
pemoDS.  His  title  arises  out  of  the  contract  of 
insurance,  and  is  derived  from  the  assured 
alone,  and  can  only  he  enforced  in  the  right  of 
the  latter."  This  right  of  subrogation  remained 
in  the  insurer  precisely  the  same  after  the  act 
of  1895  went  into  efifect  as  before.  ■  But  in  the 
meantime  between  the  making  of  the  contract 
of  insurance  and  the  time  of  the  fire  the  plain- 
tiff's ri/zrht  had  been  limited  to  a  recovery  of 
the  difference  between  the  amount  of  the  in- 
jury and  the  amount  of  the  insurance  received, 
thus  indirectly  affecting  the  insurer's  rights, 
but  not  its  contractual  rights. 


Our  conclusion  is  that  the  act  of  1895  is  not- 
in  violation  of  any  provision  of  the  Federal 
Constitution,  and  that  it  does  apply  to  this* 
case.  From  the  amount  of  damages  assessed) 
by  the  referee  there  will,  therefore,  be  deducted 
the  insurance  received  by  the  plaintiff,  less  the- 
premium  paid,  and  the  expense,  if  any,  of  the- 
recovery  of  insurance.  'The  plaintiff  will  be- 
en titled  to  judgment  for  this  difference,  to- 
gether with  interest  thereon  as  provided  by^ 
law. 

Judgment  accordingly. 


NORTH  CAROLINA  SUPREME  COURT. 


B.  M.  HALLYBURTON,  Appt., 

c. 

BURKE  COUNTY  FAIR  ASSOCIATION 

et  at. 

aioN.acaGL) 

!•  The  owners  of  a  horse  not  known  to 
he  Tieions  or  danfferous  are  not  liable  to  a  by- 
stander Injured  by  his  bolting  the  track  durtnyr  a 
race  in  which  be  was  entered  while  he  was  in 
charge  of  a  good  and  expert  rider. 

8.  ▲  fkir  association  is  not  liable  for  in- 
juries to  one  who  is  in  nred  by  the  bolt- 
Ukg  of  a  horse  from  a  track  where  a  race  is 
being  held  if  it  hae  provided  a  sUftable  errand 
stand  from  which  the  race  could  t)e  viewed  and 
has  erected  a  railing  composed  of  2X4  tim- 
ber  nailed  to  poets  8^  or  4  feet  hiirh,  between 
the  race  course  and  the  place  where  spec- 
tators will  he  located. 

S*  Contributory  ne^liironce  will  pro- 
went  a  recovery  by  a  spectator  of  a  race, 
who  is  fojured  by  a  hnrse  k)olting  the  track,  if  he 
rematoed  at  a  poiot  from  which  the  marshal  com- 
manded him  to  stand  back  because  the  place  was 
dangerous. 

(December  8, 180(L) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  McDowell  County 
in  favor  of  defeodauts  in  an  action  broufirht  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant  s  negligence. 
Aflrmed. 

The  facts  are  stated  In  the  opinion. 

3ir.  E.  J.  Justice  for  appellant. 

Messrt.  S.  J.  Erwin,  Edmund  Jones, 
Avery  ft  £rwin»  and  W.  C.  Newland 
for  appellees, 

Montgomery 9  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff,  in  his  complaint,  alleged  that 
Hinkle,  Craig,  &  Co.  and  T.  L.  Craig,  at  the 
fair  held  by  defendant  the  Burke  County 
Fair  Association,  at  Morgantoo,  in  October, 
1891,  were  permitted  and  allowed  by  the  fair 
association  to  enter  and  run  a  horse,  which 
they  knew  to  be  wild  and  dangerous  and  un- 

NoTB.— As  to  Injuries  to  bystanders  by  horses  at 
a  race,  see  also  Hart  v.  Washlnfftoo  Park  Club  (111.) 
29  L.  R.  A.  492;  rIso  Lane  v.  Minnesota  State  Agrl. 
Boc.  (Minn.)  28  L.  B.  A.  70^ 
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trained,  in  a  race  upon  the  course  of  the  de- 
fendant association;  that  the  defendant  asso- 
ciation, knowing   when    they    permitted  the- 
other  defendants  to  enter  and  run  the  horse 
that  he  was  wild  and  dangerous  and  untrained, 
had  failed  and   negleci«i  to  have   the    race 
course  inclosed  by  a  proper  fence  or  guard  so- 
as  to  provide  against  accidents  to  persons  who 
were  witnesses  of  the  race;  and  that  by  reason, 
of  such  negligence  the  horse  bolted  the  tracks 
knocked  down  the  railing,  and  ran  over  and 
injured  the  plaintiff,  who    was   a   spectator 
(having  paid  his  entrance  fee),  standing  where 
visitors  to  the  fair  usually  stood  when  witness- 
ing the  racing.    The  defendants,  while  admit- 
ting the  serious  injury  of  the  plaintiff  by  the- 
horse,  which  they  admitted  belonged  to  Wil- 
son &  Craig,  denied  the  other  material  allega- 
tions of  the  complaint,  and  averred  that  the 
plaintiff,  by  bis  lieing  drunk,   and  standing- 
where  he  ought  not  to  have  been,  contributed 
to  and  caused  his  own  injury.     When  the  evi- 
dence was  concluded,  the  court  intimated  that 
the  testimony  did  not  show  negligence  on  the 
part  of  any  of  the  defendants,  and  that  in  no- 
view    was  the  plaintiff   entitled    to   recover. 
There  was  judgment  of  nonsuit  and  the  plain- 
tiff appealed. 

There  was  no  error  in  the  concluson  of  the- 
court.  We  find  no  evidence  tending  to  bbow 
that  the  horse  was  wild  or  dangerous,  but,  on 
the  contrary,  the  witness  Hinkle  testified  that 
he  was  gentle,  and,  although  it  appeared  that 
he  had  never  entered  a  race  before  that,  yet 
he  had  never  been  known  to  jump  the  track  or 
swerve  before.  There  was  no  evidence  that 
either  of  the  defendants,  at  the  time  the  horse 
was  entered,  or  at  the  time  of  permitting  him 
to  be  entered  or  run,  had  any  knowledge  that 
he  was  wild,  dangerous,  or  untrained.  Be- 
fore the  owner  of  a  domestic  animal  can  l>e 
charged  for  injuries  inflicted  by  it,  it  must  be 
shown  that  the  owner  had  knowledge  of  the 
fact  that  the  animal  was  vicious  and  unruly. 
Harris  v.  Fiifier,  115  N.  C.  322.  In  addition, 
the  owner  of  the  horse  had  him  ridden  by  an 
exrellent  horseman.  The  plaintiff's  witness 
Atkins  testified  that  the  rider  Ilaney  was  *'a 
good  rider;  no  belter  in  the  stat6."  we  cannot 
see  how  it  can  be  reasonably  intended  that  the 
owner  of  a  gentle  horse  or  of  a  horse  not  known 
to  be  vicious  or  dangerous  or  unruly  who  en- 
ters him  for  a  race,  in  charge  of  a  good  andt 
expert  rider,  can  be  responsible  in  damages  for* 


See  also  42  L.  K.  A.  277. 
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«D  injury  to  a  spectator,  eau8<>d  solelj  bj  the 
voforeseen  uoruliDess  of  the  borae,  more  espe- 
cihIIj  vbere  safe  and  suitable  places  are  pro- 
Tided  from  which  the  race  might  have  been 
seen.  Such  an  injury  must  be  regarded  as  an 
accident. 

There  is  no  testimony  going  to  show  negli- 
cence  on  the  part  of  ibe  defeodant  association. 
It  seems  that  a  building  called  the  ''Grand 
Stand/'  from  which  the  race  could  be  viewed, 
bad  been  erected  on  the  grounds.  The  race 
«our^,  where  necessary,  was  inclosed  on  both 
sides  by  a  good  pine  railing  2  by  4  inches, 
nsiled  to  posts  planted  in  the  ground,  and  8^ 
or  4  feet  high.  We  think  that  these  precau- 
tions taken  and  provisions  made  for  the  safety 
and  comfort  of  its  visitors  by  the  association 
were  reasonably  safe  and  suitable.  And  that 
Is  the  degree  of  care  which  the  law  requires  of 
them.  Bart  v.  Wasltinoton  Park  Club,  157111. 
«^29L.  R,  A.  492. 

It  may  be  nn necessary  to  theMecision  of  this 
case  to  consider  the  matter  of  contributory 


negligence  on  the  part  of  the  plaintiff,  but  it 
may  be  proper  to  observe  that,  if  the  defend- 
ants could  possibly  beconsidered  negli ireot  un- 
der any  view  of  the  case,  the  plaibtiff  could 
not  recover,  because  it  plainly  appears  by  the 
undisputed  testimony  that  he  caused  and  con- 
tributed to  his  own  injury.  The  plsiotiff's 
witness  Campbell,  who  was  policeman  and 
marshal,  testified  that  be  announced  to  the 
crowd  standing  where  the  plaintiff  was  that 
the  race  was  coming  off,  and  to  get  hack  from 
that  point;  to  get  oil  the  rail.  He  told  them  it 
was  dangerous  there,  and  that  they  might  be 
hurt;  and  the  plaintiff  himself  testified  tnut  be 
heard  the  marshal  halloo  out,  'Stand  back!'" 
But  he  did  not  change  his  position.  Upon  a 
review  of  Ihc  whole  tesHmony,  we  are  of  opin- 
ion that  his  honor  was  correct  in  holding  that 
the  plaintiff  could  not  recover. 
Ifo  error, 

Avery  and  Fiirches»  JJ.,  did  not  sit  on 

the  hearing  of  this  case. 
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!•  The  instaUatlon  of  aa  eleetrle-liffht 
pUukt  may  be  provided  for  at  special  election 
under  Laws  1801,  act  No.  1£6,  and  the  proviaiocs 
of  t  be  charter  of  tbe  olty  of  NeirauQee. 

S.  Mnsiieipallties  may  be  authortied  to 
own  eleetrio-lifr>>tlnff  plaate  which  shall 
furnish  llvhts,  not  only  to  the  municipality*  but 
also  to  its  dtiieoa. 

(June  7, 1897.) 

APPEAL  by  complainants  from  a  decree  of 
the  Circuit  Court  for  Marquette  County 
dismissing  a  bill  to  restrain  tbe  carrying  out 
of  certain  contracts  for  the  erection  of  an  elec- 
tric-light plant.    Afflrmed, 

The  facts  are  stated  in  the  opinion. 

MestTM.  Hayden  St  Toung*,  for  appellants: 

The  action  of  a  municipal  corporation  may 
he  impeached  for  fraud  at  the  instance  of  per- 
sons injured  thereby. 

DilL  Mun.  Corp.  p.  890,  §§  811,  813; 
J^tate,  Atty.  Oen,,  v.  Cincinnati  Oadight  dt  C. 
Co,  18  Ohio  8t.  262;  Baird  v.  New  Fork,  96 
m.  Y.  567;  PtopU  v.  Stephens,  71  N.  Y.  527; 
Morgan  v.  Binghamton,  102  N.  Y.  500. 

In  case  of  a  misappropriation  of  public  funds 
the  right  of  taxpayers  who  are  injured  thereby 
10  unite  in  a  suit  asking  for  relief  by  injunc- 
tion has  been  repeatedlv  affirmed  in  this  state. 

tieoiidd  v.  Laming,  17  Mich.  437;  Cartenius 
y.  Hoyt,  87  Mich.  588;  Fuinam  v.  Orand 
Itapidi,  58  Mich.  416;  Alpejia  v.  Kelley,  97 
Mich.  550. 

There  is  no  authority  either  in  the  charter  of 
tbe  city  of  Negaunee  or  in  the  general  law  for 
submitting  the  question  of  erecting  an  electric- 
light  plant  to  the  electors  at  a  special  election. 


City  charters  are  to  be  strictly  construed,  and 
such  municipalities  pos>sess  no  powers  but  those 
conferred  by  the  acts  creating  them. 

Dill.  Mun.  Corp.  §^  89,  90;  Cooper  v.  Alden, 
Harr.  Ch.  (Mich.)  72;  Taplor  v.  Buy  City  Stteet 
B  Go.  eo  Mich.  77;  People  v.  ArmHiong,  73 
Mich.  288,  2  L.  R  A.  721 ;  SSaqinato  Gaelight 
Co.  V.  Saginaw,  28  Fed.  Rep.  529. 

The  power  to  call  a  special  election  for  tbe 
purpose  in  question  is  not  given  by  the  charier 
and  therefore  does  not  exist.  There  is  no  in- 
herent reserved  power  in  the  people  to  hold 
elections.  They  are  therefore  of  no  efftfct  un- 
less held  by  virtue  of  some  law  in  force  when 
the  election  is  held. 

6  Am.  4&  Ene  Enc.  Law,  294;  People,  Brooke, 
V.  Metony,  15Cal.  5.S:  Sawyer  v.  Hay  don,  1  Nev. 
75:  State.  Me  Henry,  v.  Jenkine,  48  Mo.  261; 
People.  Lore,  v.  Mathetceon,  47  Cal.  442. 

It  was  never  meant  that  the  power  to  tax 
should  be  exercised  to  the  detriment  of  the  citi- 
zen. It  is  limited  and  can  only  be  imposed 
for  a  public,  and  not  a  mere  private,  pur- 
pose. 

People,  Detroit  dt  H.  R.  Co ,  v.  Salem  Twp, 
Board,  20  Mich.  452,  4  Am.  Rep.  400;  Weiemer 
V.  Douglae,  64  N.  Y.  91,  21  Am.  Rep.  586; 
Morford  v.  Unger,  8  Iowa,  94:  Motm  v.  Stacker, 
1  Allen,  150;  Thomas  v.  Gain.  85  Mich.  155, 
24  Am. Rep.  535;  TideWater  Co.  v.  Coeter,  18 
N.  J.  Eq.  519,90  Am.  Dec.  684;  Cooley,  Taxn. 
p.  105. 

To  tax  occupations  outside  of  the  city  for  the 
benefit  of  those  livinor  in  tbe  city  is,  in  effect, 
taking  the  property  of  the  citizen  for  a  private 
use;  that  is  for  tbe  use  of  a  particular  com- 
munity of  which  the  outside  citizen  forms  no 
part.  Whether  it  be  called  a  tax  or  the  appro- 
priation of  property,  the  resuk  is  precisely  the 
same 

St.CharUey.  Nolle,  61  Mo.  122, 11  Am.  Rep. 
440;  Cooley,  Taxn.  p.  106;  lieople,  Detroit  db 


Non.— As  to  municipal  ownership  of  electrio- 
llfflit  plant,  see  also  Citlaena*  Oaaliffht  Co.  v.  Wake- 
field (Mass.)  81  L.  B.  A.  457;  Jacksonville  Blectrio 
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Llffbt  Go.  V.  Jacksonville  iFla.)  80  L.  R.  A.  640;  Lion 
V.  Cbamberabunr  (Pa.)  25  L.  R.  A.  217;  Crawford*- 
vlUe  V.  Braden  (Ind.)  14  L.  B.  A  808,  and  noie. 
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H.  R.  Co.,  Y.  Salem  Twp.  Board,  20  Micb.  452, 
4  Am.  Hep.  400. 

FarnuDg,  wild,  and  uocultivated  land  can- 
sot  be  taxed  for  city  improvements  from  wbicb 
it  receives  no  benefit. 

MorfcTd  V.  Unger,  8  Iowa,  82;  Lanotoarihy 
T.  Dubuque,  18  Iowa,  86;  Deeds  v.  Snnbarn,  26 
Iowa,  419;  (/Hare  v.  Dubuque,  22  Iowa,  144; 
Vieman  v.  Fort  Afadison,  30  Iowa,  542;  Cot- 
ington  v.  Southgate,  15  B.  Mon.  401;  Arbegust 
T.  Louiwille,  2  Bush,  278;  Stcift  v.  Newport,  7 
Bush,  87. 

Mr,  F.  D*  Meadt  for  appellees: 

The  common  council,  acting  honestly,  arc 
the  sole  judges  of  what  is  the  best  system  to 
be  adopted  and  the  cheapest  system  to  be 
adopted. 

Detroit  v.  Hbsmer,  70  Mich.  884;  Hubbard  v. 
Sandusky,  9  Ohio  C.  C.  688:  Qilmore  v.  Utica, 
181  N.  Y.  26;  Terrell  v.  Strong,  14  Misc.  258. 

There  is  no  doubt  that  the  city  has  or  will 
have  suflScient  money  to  pay  for  this  expendi- 
ture. 

Torrent  ▼.  Muskegon,  47  Micb.  117,  41  Am. 
Rep.  715:  Chrisiensen  y.  Fremont,  45  l^eb. 
160. 

Lighting  the  streets  and  public  places  of  a 
city,  and  siippljing  the  inhabitants  thereof,  for 
compensation,  with  electric  lights  for  use  in 
their  private  residences  and  houses,  by  a  mu- 
nicipality, is  a  municipal  purpose  authorizing 
the  erection  and  maintenance  of  plants  for  that 
purpose  at  public  cost. 

Jacksonville  Electric  Light  Co,  y.  JacksoniiiUe, 
86  Pla.  2-29,  30  L.  R.  A.  540:  Linn  v.  Gham- 
ber^wg,  160  Pa.  511,  25  L.  R  A.  217:  Grato- 
fordsville  v.  Braden,  180  Ind.  149.  14  L.  R  A. 
268:  Opinion  of  the  Justices,  150  Mass.  592,  8 
L.  R.  A.  487. 

The  charter  of  the  city  of  Negaunee  author- 
izes the  council  to  light  the  streets  and  alleys. 

CrauifordsvtUe  v.  Braden,  180  Ind.  149,  14 
L  R.  A.  268. 

The  cost  of  making  all  improvements  may 
be  paid  out  of  the  general  fund,  or  may  be  as- 
sessed upon  abutting  property  or  other  prop- 
erty specially  benetited.  It  is  a  question  of 
leifislative  expediency,  with  which  the  courts 
will  not  interfere. 

Dill.  Mun.  Corp.  §g  789,  740-742;  Sheley  v. 
Detroit,  45  Mich.  432. 

Messrs.  Clark  St  Pearl,  with  Mr,  F.  A. 
Bell,  for  the  City. 

Moore*  J.,  delivered  the  opinion  of  the 
court: 

The  city  of  Negaunee  has  a  population  of 
about  6,000  people.  In  1896  it  made  a  contract 
with  Arbuckle,  Ryan,  &  Co.,  for  a  steam  plant 
complete,  for  $8,474.  At  the  same  time  it 
made  a  contract  with  the  Ft.  Wayne  Electric 
Corporation  for  an  electric  plant  complete,  at 
a  cost  of  $6,500.  This  proceeding  is  brought 
by  the  complainants,  who  are  large  taxpayers, 
to  restrain  the  carrying  out  of  these  contracts. 
The  circuit  judge,  after  hearing  the  proofs  in 
open  court  dismissed  the  bill.  Complainants 
appeal,  assigning  as  grounds  of  their  appeal: 
(1)  The  contracts  were  vitiated  b^  the  fraudu- 
lent conduct  of  the  council,  engineer,  and  the 
two  contractors.  (2)  There  was  no  money  on 
band  in  the  treasury  which  could  lawfully  be 
applied  to  the  purpose  of  installing  an  electric 
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plant.    (8)  The  electors  could  not  authoriz9- 
the  installing  of  an  electric  plant  at  a  special 
election.    (4)  That  the  city  of  Kegaunee  ha»^ 
no  power,  and  the  legislature  cannot  confer 
upon  it  power,  to  tax  lands  which  can  receive 
no  benefit,  for  the  installation  of  an  electric- 
light  plant  to  do  municipal  lighting,  and  to  en- 
gage in  the  supplying  of  lights   to  private- 
parties. 

Taking  these  propositions  up  in  the  order  ic^ 
which  they  are  presented,  a  careful  examina- 
tion of  the  record  does  not,  in  our  judgment, 
establish  any  such  fraud  in  relation  to  this  con- 
tract, or  in  the  proceedings  leading  up  to  it,  ae> 
would  warrant  a  court  in  restraining  the  exe- 
cution of  it  for  that  reason.    As  to  the  propo- 
sition that  there  is  no  money  on  hand  that  can 
be  applied  to  this  contract.    There  is  no  sug- 
gestion that  there  is  any  requirement  in  the- 
charter,  nor  has  any  provision  of  law  been 
called  to  our  attention,  requiring  that  the  mon«y 
shall  be  in  the  treasury  before  a  contract  of 
this  kind  can  be  entered  upon.    It  is  not  neces- 
sary to  discuss  the  claim  that   a  sufflcientr 
amount  of  money  arising  from  the  liquor  tax. 
is  now  on  hand,  or  will  be  in  the  treasury  in 
time  to  meet  the  terms  of  the  contract.    Thi» 
brings  us  to  the  next  Question.     Can  the  elec- 
tors authorize  the  installation  of  this  plant  at  a 
special  election  ?    A  special  election  was  called, 
at  which  a  large  majority  of  the  electors  voted 
in  favor  of  estaiblisbing  the  plant.    If  the  ques- 
tion was  one  that  could  be  submitted  at  a 
special  election,  it  was  properly  submitted, 
carried,   and  canvassed.     The  circuit  judge- 
found  that  act  No.  186  of  the  Session  Laws  or 
1891.  as  amended,  and  the  provisions  of  the 
charter,  authorize  the  electors  to  provide  for 
the  installation  of  such  a  plant  at  a  special* 
election,  when  ordered  in  the  manner  in  which 
the  special  election  was  held.     We  think  he- 
was  rieht  in  bis  couclusion.     Oeorge  v.  Wyan- 
dotte FMctnc  Light  Co,  105  Micb.  1. 

We  now  come  to  the  important  question  ii»> 
the  case.    Negaunee  has  been   incorporated 
as  a  city  a  good  many  years.     Lands  of  i  he- 
complainant,^  which    were    unplatted   vacant 
wild  lands,  were  inside  the  corporation  prior 
to  1891.     In  that  year  the  area  of  the  q\j 
was  greatly  extended  by  the  provisions  of  aor 
amended  charter.     At  this  time  a  still  larger 
quantity  of  complainants'  lands  was  included 
in  the  corporate  limits.    So  far  as  the  record 
discloses,  no  complaint  has  been  made  of  thiff^ 
action  until  the  filing  of  this  bill.    It  is  now 
claimed  that  the  lands  owned  by   the  com- 
plainants which  are  not  city  lots,  some  of 
which  are  not  improved,  most  of  which  are  so- 
remote  as  not  to  be  benefited  by  electric  lights, 
cannot  be  taxed  to  install  a  plant  which  is  to- 
be  used,  not  only  to  light  the  streets  and  alleys 
of  the  city,  but  also  to  furnish  lights  to  private 
parties.    It  is  urged  that  the  right  of  taxation 
was  never  meant  to  be  used  to  the  detriment  or 
the  citizen,  but  for  his  benefit;  that  taxes  caa 
be  imposed  only  for  a  public,  and  nota  private, 
purpose.    It  is  the  contention  that  the  taxing 
district  in  which  the  tax  may  be  levied  should* 
be  limited  to  the  locality  which  is  to  be  bene- 
fited by  the  expenditure  of  the  tax,  and  that, 
as  these  lands  will  not  be  benefited  by  the  iu- 
stallation  of  this  plant,  it  is  not  right  to  tax: 
the  owners  of  them.    Complainants  say  tha^ 
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neither  the  legislature  nor  the  municipality  can 
tax  vacant  lands  for  such  purposes;  citing  a 
number  of  authorities,    and,'  among  others, 
Morford  v.  Uhger,  8  Iowa.  82;  Langtcorthy  v. 
Dubuque,  13  Iowa,  86;  (/Hare  v.  Dubuque,  22 
Iowa,  144;   Deedt  y,  Sanborn,  26  Iowa,  419; 
Deiman  v.  Fort  Madison,  80  Iowa,  542;  Cov- 
ington V.  Souihgate,  15  B.  Hon.  491;  Arbeguit 
V.  LouiwiUe,  2  Bush,  271.     The  Iowa  cases 
fully  sustain  the  contention  of  counsel,  but  as 
long  ago  as  Merrill  ▼.  Humphrey,  24  Mich. 
170.  Justice  Coolej,  after  quoting  most  of  these 
cases,  expressed  a  doubt  as  to  whether  they 
bad  not  gone  too  far,  and  we  now  think  thej 
sre  clearly  against  tbe  weieht  of  authority. 
Cooley  on  Taxation  [2d  ed.Jp.  167,  reads  as 
follows:      "City  boundaries  having  been  ez> 
tended  so  as  to  embrace  the  lands  of  parties 
who  insisted  that  their  premises  were  agricul- 
tural lands  merely,  and  would  jeceive  no  bene- 
fit from   the   city  government,  such  parties 
sought  tbe  protection  of  the  courts,  and  prayed 
for  injunction  to  restrain  the  imposition  upon 
them  of  any  tax  in  excess  of  what  they  would 
have  been  chargeable  with  had  tbe  boundaries 
not  been  extended  to  embrace  them.     It  is  to 
be  observed  of  such  cases  that  the  legislature, 
which  alone  had  authority  to  determine  and 
fix  tbe  proper  bounds  of  tbe  municipal  divi- 
sions of  the  state,  and  also  to  establish  the  tax- 
ing districts,  had  proceeded  to  do  so,  and  in 
fixing  the  city  boundaries  without  any  provi- 
sion for  a  discrimination   in  the  taxation  of 
property  within  them,  had  in  efifect  determined 
that  no  such  discrimination  should  or  ought 
to  be  made.     Tbe  whole  subject  was  one  com- 
mitted by  the  Constitution  exclusively  to  the 
judinnent  and  discretion   of  the  legislature, 
whose  members,  as  in  other  capes  of  legislation, 
would  make  inquiry  into  the  facts  in  their 
own  way,  and  act  upon  their  own  reasons. 
No  question  could  be  made  of  the  complete 
legislative   jurisdiction  over  the  case,  and  if 
tbe  action  was  unfair,  and  led  to  unequal  and 
QDjust  consequences,  it  seems  difficult  to  sug- 
gest anv  ground  upon  which  it  could  be  suc- 
cessfully assailed  in  the  courts  that  would  not 
warrant  a  judicial  review  of  legislative  action 
in  every  case  in  which  parties  complain  of  in- 
justice and  inequality.    Nevertheless,  in  some 
cases  the  courts  have  considered  themselves 
warranted  in  inquiring  into  the  fncts,  in  order 
to  determine  whether,  in  their  judgment,  the 
extension  of  municipal  boundaries  was  fairly 
warranted;  and  having  reached  the  conclusion 
that  it  was  not,  and  that  the  extension  was 
made  for  tbe  purpose  of  subjecting  to  taxation 
adjacent  property  that  would  not  receive  tbe 
benefits  of  municipal  government,  and  was  not 
Id  fact  urban  property,  they  have  undertaken 
to  protect  the  owners  of  property  thus  unfairly 
brought  in  against  tbe  unequal   taxation  to 
which  the  legislation  would  expose  them.    In 
doing  this  they  have  not  assumed  to  nullify 
tbe  legislative  action  in  extending:  the  munici- 
pal limits,  but  they  have  undertaken  to  modify 
and  relieve  against  its  consequences,  and  to  do 
this  upon  tbe  express  ground  that  the  motive 
which  has  influenced  the  legislation  was  not 
legitimate.     As  the  point  is  stated  in  one  case, 
it  is  tbe  palpiible  perversion  of  tbe  power  to 
tax  which  justifies  the  judicial  interference. 
Some  of  these  decisions  are  made  by  very  able 
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judges,  whose  opinions  are  always  entitled  to 
the  highest  respect;  but  it  seems  difficult  to> 
harmonize  them  with  the  conceded  principles 

§overoing  tbe  law  of  taxation.  For,  (1)  they 
o  not  question  legislation  as  being  in  excess. 
of  legislative  authority,  as  might  be  done 
where  taxes  are  voted  for  a  purpose  not  puk>- 
lic:  but  they  leave  the  legislation  to  stand,  and 
only  interfere  to  qualify  its  effect,  on  the 
ground  that  it  has  been  adopted  on  improper 
pounds  and  will  operate  unequally.  (2)  This- 
is  done  on  an  inquiry  into  the  facts,  and  a  sub- 
stitution of  the  judicial  conclusion  for  the  leg- 
islative on  a  subject  not  at  all  judicial;  a  sub- 
ject. too,—tbe  proper  limits  of  city  extension^ 
—upon  which  persons  are  certain  to  differ 
widely,  and  where  an  inquiry  into  the  facta 
after  the  judicial  method  of  an  examination  of 
witnesses  is  usually  much  less  satisfactory  than 
that  personal  knowledge  and  investigation 
which  legislators  are  supposed  to  possess  or 
to  make.  This  is  certainly  laying  down  a  rul& 
which  cannot  be  applied  generally,  it  being  ad- 
milted  that  tbe  judiciary  has  no  general  au- 
thority to  correct  the  injustice  of  legislative 
action  in  matters  of  taxation;  and  the  weight 
of  authority  clearly  is  that,  as  regards  these 
cases,  tbe  determination  of  the  legislature  is 
conclusive."  This  is  undoubtedlv  Jiccording 
to  the  great  weight  of  authorities,  ^he  inquiry 
naturally  arises^  Can  the  legislature  authorize 
municipalities  to  own  electric  lighting  planta 
which  shall  furnish  not  only  the  lights  needed 
by  the  municipality,  but  lights  to  its  citizensf 
Act  No.  186  of  the  Session  Laws  of  1891  author- 
izes, in  terms,  certain  municipaUties  to  con- 
struct electric  lighting  plants.  Act  No.  180  of 
the  Session  Laws  of  1898  provides  "that  it 
shall  be  lawful  for  any  city  or  incorporated 
village  in  this  state,  not  having  more  than 
8,000  inhabitants,  which  own  land  operate 
works  for  the  purpose  of  supplying  such 
city  or  village  with  electric  light,  and  light- 
ing their  streets  and  other  public  placea 
with  electric  light,  to  furnish  and  supply  elec- 
tric light  to  the  inhabitants  of  such  cities  or 
villages  upon  such  terms  and  conditions  as  the 
common  council  may  deem  expedient."  Act 
No.  41  of  the  Session  Laws  of  1895  authorizes 
cities  and  villages  not  having  more  than  10,000 
inhabitants  to  furnish  lights  to  the  citizens. 
These  provisions  will  stand  if  furnishing  elec- 
tric lights  is  a  public  purpose.  This  question 
arose  recently  in  Massachusetts.  The  bouse  of 
representatives  of  that  commonwealth  asked 
the  opinion  of  the  supreme  court  upon  thi» 
question:  Is  tbe  furnishing  of  electric  lights  a 
public  purpose?  The  court  replied  in  part  as 
follows:  **We  have  no  doubt  that,  if  the  fur- 
nishing of  gas  and  electricity  for  illuminating 
purposes  is  a  public  service,  the  performance 
of  this  service  can  be  delegated  by  tbe  legisla- 
ture to  cities  and  towns  for  tbe  benefit  of  them- 
selves and  their  inhabitants,  and  that  such  cities 
and  towns  can  be  authorized  to  impose  taxes 
for  this  purpose  upon  their  inhabitants,  and  to 
establish  reasonable  rates  which  the  inhabit- 
ants who  use  the  gas  or  electricity  can  be  com- 
pelled to  pay.  .  .  .  The  maintenance  of . 
public  streets  and  buildings  is  a  public  service 
and  it  may  be  reasonably  necessary  to> 
light  them,  in  order  that  the  greatest  public 
benefit  may  be  obtained  from  using  them.  To 
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«ay  Dotblng  of  the  asefulnesA  of  lighiog  streets 
as' a  means  of  promotiog  order  and  of  afford- 
ing protection  to  persons  and  property,  tbe 
•common  convenience  of  the  inbabitants  may 
require  tbat  tbey  be  lighted.  Cities  and  thickly 
settled  towns  have  for  a  long  time  been  accus- 
tomed to  light  their  public  buildin^irsaDd  some 
of  their  streets  at  the  public  expense.  If  the 
streets  and  public  buildings  arc  to  be  lighted, 
the  means  is  a  matter  of  expediency.  If  the 
legislature  can  authorize  cities  and  towns  to 
light  their  streets  and  public  buildings,  It  can 
authorize  them  to  do  this  by  any  appropriate 
means  which  it  may  think  expedient.  As  a 
-question  of  constitutional  power,  we  cannot 
•distini^uish  the  right  to  authorize  cities  and 
towns  to  buy  gas  or  electricity  for  their  use 
from  the  right  to  authorize  them  to  manufac- 
ture it  for  their  use.  .  .  .  The  mainte- 
nance of  sewers  and  drains  is  a  public  service. 
<)ne  oblect  is  the  preservation  of  the  public 
health,  but,  apart  from  this,  they  are  a  great 
convenience  to  the  inhabitants  whose  estates 
can  be  drained  by  them  It  is  impracticable 
for  every  owner  of  land  in  cities  and  towns  to 
•construct  and  maintain  sewers  and  drains  ex- 
clusively on  his  own  account;  they  cannot  ordi- 
narily be  constructed  over  any  considerable 
territory  without  usine  the  public  ways,  or  ex- 
•ercising  the  right  of  eminent  domain.  They 
iire  therefore  regarded  as  of  common  conven- 
ience, and  are  constructed  at  the  public  ex- 
pense. The  furnisbing  of  water  for  cities  and 
towns  for  domestic  use  affords,  perhaps,  the 
Dearest  analogy  to  the  subject  we  are  consider- 
ing. It  was  long  ago  declared  that  *the  supply 
of  a  large  number  of  inhabitants  with  pure 
water  is  a  public  purpose.'  The  statutes  are 
'Well  known  which  authorize  cities  and  towns 
to  maintain  waterworks  for  supplying  their  in- 
habitants with  water,  and  the  constitutionality 
of  these  statutes  has  not  been  doubted.  Water 
•cannot  ordinarily  be  supplied  to  a  large  city  or 
town  from  ponds  or  streams  without  the  exer- 
•oise  of  the  right  of  eminent  domain  and  the 
use  of  the  public  ways:  every  inhabitant  needs 
water,  and  often  the  only  practicable  method 
of  obtaining  it  is  by  the  agencv  of  corpora- 
tions or  of  the  municipality.  The  lana  for 
the  public  ways  having  been' taken  for  a  pub- 
lic use.  it  may  be  subjected  to  other  public 
tises,  but  it  cannot  be  sul)jected  to  strictly  pri- 
vate uses  without  the  consent  of  the  owners  of 
the  fee  when  the  fee  remains  in  the  abutters, 
^here  is  therefore  often  a  necessity  of  bavins 
"water,  common  to  the  inhabitants  of  a  com- 
munity, which  cannot  well  be  met  except  by 
the  exercise  of  public  rights,  and  therefore  the 
furnishing  of  water  has  been  considered  a  pub- 
lic service.  In  the  case  of  water,  as  in  that  of 
sewers  and  drains,  a  portion  of  the  service  is 
exclusively  public,  and  the  benefit  to  individ- 
uals cannot  be  separately  estimated  from  that 
of  the  community:  but  a  part  of  the  service  is 
rendered  to  individuals,  and  the  tx^nefit  of  this 
oan  be  separately  estimated.  The  inhabitants 
are,  therefore,  required  to  pay  for  the  water 
furnished  for  their  private  use,  and  special  as- 
.  «es«ments  for  the  use  of  sewers  and  drains  are 
laid  upon  estates  specially  benefited;  and  for 
the  same   reasons,  while  in  laying  out  high- 
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ways  the  expense  is  public,  betterment  as- 
sessments may  be  laid  upon  the  owners  of 
lands  specially  benefited.  Artificial  lisht  is 
not,  perhaps,  so  al>so1utely  necessary  as 
water,  but  it  is  necessary  for  the  comforta- 
ble living  of  every  person.  Although  artificial 
light  can  be  supplied  in  other  ways  than  by 
the  use  of  gas  or  electricity,  yet  the  use  of  one 
or  both  for  lighting  cities  and  thickly  settled 
towns  is  common,  and  has  been  found  to  be 
of  great  convenience,  and  it  is  practically  im- 
possible for  every  individual  to  manufacture 
gas  or  electricity  for  his  own  use.  If  gas  or 
electricity  is  to  be  generally  used  in  a  city  or 
town,  it  roust  be  furnished  by  private  com- 
panies or  by  the  municipality,  and  it  cannot  be 
distributed  without  the  use  of  the  public 
streets,  or  the  exercise  of  the  right  of  eminent 
domain.  It  is  not  necessarily  an  objection  to 
a  public  work  maintained  by  a  city  or  town 
thai  it  incidentally  benefits  some  individuals 
more  than  others,  or  that  from  the  place  of 
residence,  or  for  other  reasons,  every  inhabit- 
ant of  the  city  or  town  cannot  use  it,  if  every 
inhabitant  who  is  so  situated  that  he  can  use 
it  has  the  same  right  to  use  it  as  the  other  in- 
habitants. It  must  often  be  a  question  of  kind 
and  degree  whether  the  promotion  of  the  in- 
terests of  many  individuals  in  the  same  com- 
munity constitutes  a  public  service  or  not. 
But,  in  general,  it  may  be  said  tbat  matters 
which  concern  the  welfare  and  convenience  of 
all  the  inhabitants  of  a  city  or  town,  and  can- 
not be  successfully  dealt  with  without  the  aid 
of  powers  derived  .from  the  legislature,  may 
be  subjected  to  municipal  control  when  the 
benefits  received  are  such  that  each  inhabitant 
needs  them,  and  may  participate  In  them,  and 
it  is  for  the  interest  of  each  inhabitant  tbat 
others,  as  well  as  himself,  should  possess  and 
enjoy  them.  If  the  legislature  is  of  opinion 
that  the  common  convenience  and  welfare  of 
the  inhabitants  of  cities  or  towns  will  be  pro- 
moted by  conferring  upon  the  municipalities 
the  power  of  manufacturing  and  distributing 
gas  or  electricity  for  the  purpose  of  furaishing 
nght  to  their  inhabitants,  we  think  tbat  the 
legislature  can  confer  the  power."  Opinion  of 
Juf^tires,  150  Mass  593,  8  L.  R.  A.  487.  8ee 
Dill.  Mun.  Corp.  p.  828,  note:  RuihtiUe  Gas 
Co,  V.  RughnfU,  121  Ind.  206,  6  L.  11  A.  315; 
Crairford$nlfe  v.  Braden,  180  Ind.  149,  14  L. 
R  A.  268.  In  this  case  the  recent  authorities 
are  referred  to,  and  reviewed.  8tate,  Atty, 
0en„7,  Toledo,  11  L.  R.  A. 729.  480hioSt.  112; 
Cooley,  Taxn.  134.  It  is  conceded  by  coun- 
sel for  complainants  that  municipalities  may 
furnish  water  to  their  citizens.  They  seek  to 
distinguish  the  right  to  furnish  water  from  the 
right  to  furnish  light  by  saying  ttiat  water  is  a 
necessity  for  all,  but  that  electric  light  is  a 
luxury.  It  will  hardlv  be  contended  that  the 
necessities  of  modern  life  do  not  n-quire  li^rbt 
as  well  as  water,  and  we  think  the  reasomng 
of  the  cases  cited  shows  conclusively  that  it  is 
within  the  legislative  province  to  confer  upon 
municipalities  the  right  to  furnish  both  under 
proper  restrictions. 
The  decree  is  affirmed,  tnth  eo»iu 

The  other  Justices  concur. 


im. 
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City  of  EVANS VILLE  et  al,  AppU., 

V. 

John  A.  MILLER. 

a46lDd.613.) 

1.    A  mimielpal  corporation   may  not 
declare  that  to  bo  a  nuisance  wbich  m 


fact  l8  not,  althouirh  It  1g  empowered  by  law  to 
declare  what  sball  ooostltute  a  nuisance. 

8.  All  ordinance  dedarinsr  that  any 
buildings  or  structure  of  any  kind  par- 
tially destroyed  by  fire  wblcb  Hhall  be 
permitted  to  remain  in  such  condition  after 
notification  to  remove,  repair,  or  r<>bulld  it  shall 
constitute  a  nuisance,  without  making  any  limi- 


Nora— 3fimiefpal   power    over    buQdiniie 
other  utmcturee  as  milKmces. 

I.  Extent  of  power  over  bvMdInoe  a$  such, 
IL  lAmit  of  Yxnoer. 

a.  Jngeneroi. 

b.  Totfentruy. 
m.  Over  the  use  of  luadlnff^ 
TV.  Witoden  and  frame  buiidinQ^ 

As  to  cbe  power  of  municipal  corporations  ore^ 
nuifanoes  in  freneraU  see  note  to  Grossman  v. 
Oakland  (Or.)  38 L.  B.  A.  606. 

Upon  the  question  of  municipal  control  over 
nulsanoes  afTecilnir  safety,  health,  and  personal 
comfort.  Bee  note  to  Harrington  v.  Providonoe, 
ixjrf, — . 

Tor  municipal  power  over  particular  trades  or 
bu9loese  as  nuisances,  see  note  to  Ex  parte  Laoey 
<QU.)  —  L.  R.  A,  — . 

The  subject  of  municipal  power  over  nuisances 
:affectinff  btflrhways  and  waters  will  be  annotated 
with  tbecase  of  Ha^erstown  v.  Wbitmer,  —  L.  R. 
A.—. 

The  question  of  municipal  power  over  nuisances 
affectinir  public  morals,  decency,  poaoe,  and  ffood 
-order  will  form  a  separate  note,  as  will  also  the  ef- 
fect of  prescription  In  case  of  nuisance. 

Fur  the  question  as  to  tbe  rlKbt  to  compensa- 
tion for  property  destroyed  in  ahetinfr  a  public 
nuisance,  see  note  to  Orlando  v.  Pragg  (Fla.)  19  L. 
R.  A.1S8. 

As  to  delegation  of  municipal  power  as  to 
license,  franchise,  and  butldlnirs,  see  noU  to  St. 
Louis  V.  RusseU  (Mo.)  90  L.  R.  A..721. 

L  BUtentof  power  over  buHdinos  as  meh. 

A  municipal  authority  has  the  power,  without 
special  legislative  grant,  to  prohibit  the  erection 
of  works  and  factories,  and  the  pai*sult  of  indus- 
tries, within  the  oorporate  limits  which  will  be  in- 
jurious to  the  public  health,  and  destructive  of  the 
comfort  of  the  Inhabitants,  by  subjecting  them,  in 
crowded  streets,  to  nauseous  smells  and.8lckeniog 
odorSb  Monroe  ▼.  Hoffman,  )!9  La.  Ann.  651, 606, 120 
Am.  Rep.  345,846. 

In  relation  to  the  power  of  municipalities  over 
buildings  and  other  structures  as  nuisances,  it  has 
been  said  that  the  rights  of  property,  like  all  other 
social  and  conventional  rights,  are  subject  to  such 
reasonable  limitations  In  their  enjoyment  as  shall 
prevent  them  from  being  injurious,  and  to  such 
reasonable  restraints  and  regulations  established 
by  law,  as  the  legislature,  under  the  governing 
and  controlling  power,  vested  in  themaby  the  Con- 
ftitution,  may  think  necessary  and  expedient. 
McKibbin  v.  Fort  Smith.  35  Ark.  852,  855.  To  the 
same  effect,  Gom.  v.  Alger,  7  Cush.  84. 

So,  in  Com.  v.  Alger,  7  Oush.  84,  the  court  stated 
it  as  a  general  principle,  growing  outjof 'the  nature 
of  well-ordered  civil  society,  that  every. holder  of 
property,  however  absolute  and  .unqualified  may 
he  his  title,  holds  it  under  the  implied  liability  that 
his  use  of  it  may  be  so  regulated  that  it  sball  not  be 
Injurious  to  the  equal  enjoyment  of  others  having 
an  equal  right  to  the  enjoyment  of  their  property, 
nor  injurious  to  the  rights  of  the  community,  all 
property  being  derived  directly  or  indirectly  from 
the  government  and  held  subject  to  those  general 
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and    regulations  which  are  necessary  to  the  common 
good  and  general  welfare. 

Again,  in  Harvey  v.  Dewoody,  18  Ark.  252,  in  an 
action  for  damages  for  destroying  the  plaintiff's 
house  as  a  nuisance,  it  Is  said:  The  mayor  and 
councilmen  have  the  right  to  have  the  nuisance 
complained  of  removed  or  abated  in  some  of  the 
modes  provided  by  law,  even  though,  in  doing  so, 
it  should  be  found  necessary  to  destroy  the  bouse 
or  tenement. 

So,  in  Northwestern  Fertilizing  Co.  v.  Hyde  Park, 
97  U.  S.  659, 609, 24  L.  ed.  1030, 1638.  the  court  admit- 
ted the  right  of  the  public  authorities  over  build- 
ings and  the  destruction  of  them  to  prevent  fire, 
such  right  being  given  by  the  common  law.  al- 
though in  that  case  the  nulsanoe  consisted  in  the 
carrying  on  of  an  offensive  trade. 

In  the  exercise  of  Its  police  power,  the  legislature 
may  not  only  provide  that  certain  kinds  of  prop- 
erty,  either  absolutely,  or  when  held  in  such  a  man- 
ner or  under  such  circumstances  as  to  be  inJur1ou8» 
dangerousr  or  obnoxious,  may  be  seized  and  con- 
fiscated upon  legal  process  after  notice  and  hear- 
ing, hut  may  also,  when  necessary  to  insure  the 
public  safety,  authorize  them  to  be  summarily  de- 
stroyed by  the  municipal  authorities  without  pre- 
vious notice  to  the  owner,  as  in  oases,  inter  alia, 
of  the  destruction  of  buildings,  in  order  to  prevent 
the  spread  of  Are,  or  the  impending  falling  of  the 
buildings,  or  throwing  overboard  of  decaying  or 
Infected  food,  or  abating  other  nulpances  dan- 
gerous to  health.  Blair  v.  Forehand,  100  Mass.  136, 
130, 1  Am.  Rep.  04.  To  the  same  effect.  Com.  v.  Al- 
ger. 7  Cush.  85;  Fisher  v.  MoOlrr,  1  Gray,  27, 61  Am. 
Dec.  881:  Parsons  v.Pettingell.  11  Allen,  512;  Salem  v. 
Eastern  R.  Co.  68  Mass.  448, 96  Am.  Deo.  660;  License 
Cases, 46U.  8.  5  How. 661,  689, 632.  12  L.  ed.  291. 294, 
814:  Dewey  v.  White,  Moody  &  M.  66;  Field  v.  Dee 
Moines,  89  Iowa.  575. 18  Am.  Hep.  46. 
'  Two  things  are  necessary  to  constitute  a  public 
nuisance  in  a  building:  first,  that  from  the  nature 
of  the  establishment  it  may  be  a  nuisance,  and  sec- 
ond, that  ftom  its  situation  it  baa  actually  become 
so.    State  V.  Pu rse,  A  McCord,  J  i.  472, 474. 

A  house  which,  from  the  purpose  for  which  it  Is 
used  or  the  situation  m  which  It  is  placed  may  not 
be  a  nuisance,  may  become  so  from  the  negligent 
and  filthy  state  in  which  it  is  kept.  State  v.  Purse, 
4  McCord,  L.  472,  474. 

So,  the  erection  of  any  building  which,  from  its 
disagreeable  odor  or  noxious  efflu  via,  is  offensive  or 
unwholesome  may  be  a  nuisance,  but  whether  it 
actually  is  or  is  not  so  must  depend  upon  circum- 
stances. A  bouse  that  is  a  nuisance  in  one  place 
may  not  be  so  in  another.  State  v.  Purse,  4  Mo- 
Cord,  L.  472,  474. 

When,  however,  property  has  become  a  nuisance 
dangerous  to  the  public  health,  municipal  author- 
ities, when  invested  with  power  to  abate  nui- 
sances, have  a  right  to  make  such  dlsDosition  of  it 
as  may  be  necessary  for  the  protection  of  the  pub- 
lic, and  they  may  do  this  without  making  compen- 
sation to  the  owner.  Schoen  v.  Atlanta.  97  (}a.  607* 
83  L.  R.  A.  804.  To  the  same  effect,  Dunbar  v.  Au- 
gusta, 90  Ga.  890:  Savannah  y.  Mulligan,  05  Ga.  828, 
29  L.  R.  A.  806.  See  also  note  to  Orlando  v.  Pragg 
(Fla.)  19  U  R.  A.  196. 

11 


See  also  47  L.  R.  A.  487. 
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tatlonswith  regard  to  its  dangerous  character 
by  reason  of  its  weak  condition  or  location  or 
aurioundlnfirs,  is  void. 

(January  26, 1807.) 

• 

APPEAL  by  defendaDts  from  a  Judgment 
of  the  Superior  Court  for  Vanderburgh 
County  in  favor  of  plaintiff  in  an  action 
brought  to  enjoin  the  collection  of  an  assess- 
ment for  the  removal  of  a  building  from  plain- 
tiff's property  which  was  alleged  to  have  be- 
come a  nuisance.    Affirmed. 


The  facts  are  stated  in  the  opinion. 

Mess '8,  George  A*  Cnnnlnghaim  an^ 
Elmer  Q.  Lockyear  for  appellanis. 

Messrs.  Alexander  Gilchrist  and  Cur* 
ran  A.  DeBruler,  for  appellee: 

The  common  council  of  EvansviIU  has  do- 
power  to  enact  by  ordinance  or  otherwise  tbnt 
a  building  or  other  structure  which  has  bteo- 
partiaJly  destroyed  and  is  suffered  to  remain  in 
that  condition  shall  from  that  fact  alone  be- 
necessarily  a  nuisance,  and  that  such  a  build- 
ing may  be  taken  down  and  removed  by  the 
city  at  the  expense  of  the  owner. 


MunlcipRl  corporations  have  full  power  to  abate 
nuitanoes.  and  rosy  if  necessary  remove  or  compel 
the  removal  of  buildinffs  which  have  for  any  cause 
become  nuisances,  by  fretting  Into  such  a  condition 
that  they  greatly  endanger  the  public  health  or 
safety,  or  the  safety  of  adjacent  property,  pro- 
vided tbQ  danger  inheres  in  the  buildidir  and  not 
sin:  ply  in  the  use  to  which  the  buildinfr  is  put- 
First  Nat.  Bank  v.  Sarlls,  329  Tnd.  301,  18  L.  B.  A« 
481;  Beg.  v.Pappineau,  1  Strange,  686. 

So,  if  a  building  is  erected  in  violation  of  law  and 
in  a  situation  where  it  imperils  personal  property, 
no  private  right  is  invaded  by  its  abatement  as  a 
nuisance,  because  none  can  grow  out  of  an  illegal 
act.  Baumgartner  v.  Basty,  100  Ind.  675, 676, 50  Am. 
Rep.  830. 

A  building  dilapidated  and  vacated  by  reason  of 
fire,  occupied  temporarily  by  disorderly  persons 
and  trespassers  and  used  as  a  receptacle  of  filth, 
may  become  a  common  nuisance  as  recognized  by 
law.    Hennessy  v.  St.  Paul,  87  Fed.  Rep.  565. 

And  an  unoccupied  house  used  in  such  a  manner 
as  to  endanger  a  town  by  fire,  and  also  In  a  manner 
offensive  to  the  citizens  as  endangering  their  lives* 
is  a  common  or  public  nuisance  such  as  may  be  re- 
moved by  the  city  authorities.  Harvey  v.  De- 
woody,  18  Ark.  262. 260. 

In  SwetCT.  Sprague,  66  Me.  190,  the  court  upheld 
the  action  of  the  city  authorities  in  pulling  down 
and  removing  the  plalntiff^s  brick  building,  after 
notice  to  abate  the  same  as  a  public  nuisance  given 
pursuant  to  the  terms  of  the  state  statute,  the  stat- 
ute being  legal  and  constitutionaL 

So,  in  Van  Wormer  v.  Albany.  15  Wend.  262,  the 
proceedings  of  the  board  of  health  in  pulling  down 
and  destroying  the  pla1ntlff*s  bam  and  sheds  as  a 
nuisance,  dangerous  to  the  health  and  lives  of  tb^ 
inhabitants  of  the  city,  were  upheld,  for  the  rea- 
son that  it  is  necessary  that  such  power  should  ex- 
ist and  be  exercised  upon  the  proper  emergencies, 
the  statute  giving  a  summary  remedy  to  remove  or 
abate  nuisances. 

But  the  taking  or  injuring  of  private  property 
for  the  public  benefit  is  the  exercise  of  a  high 
power,  and  all  the  conditions  and  limitations  pro- 
vlded  by  law  under  which  it  may  be  done  must  be 
closely  followed.    Frank  v.  Atlanta,  72  Ga.  428.  432. 

So.  the  fact  that  a  certain  structure  will  coosti. 
tute  a  nuisance,  when  erected,  or  that  a  building 
of  which  such  structure  is  to  form  a  part  will, 
when  such  structure  is  completed,  constitute  such 
a  nuisance,  must  be  affirmatively  proved  with  clear- 
ness and  reasonable  certainty.  Rochester  v.  Brick- 
son,  46  Barb.  92, 05. 

If  the  property  is  not  a  nuisance  per  se,  and  is 
lawfully  erected  without  being  Judicially  deter- 
mined to  be  a  nuisance,  or  is  not  created  or  erected 
subsequent  to  the  date  and  in  defiance  of  the  ordi- 
nance, the  municipality  has  no  power  to  destroy  it. 
Denver  v.  MuUeu,  7  Colo.  845, 858. 

Yet  the  action  of  a  city  council,  acting  under  its 
ordinance  and  charter,  declaring  certain  premises 
a  nuisance,  is  a  prima  facie  protection  to  the  city 
council,  and  oasts  the  burden  of  proof  upon  the 
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party  calllnir  the  action  of  the  council  into  question- 
Montgomery  V.  Hutchinson,  18  Ala.  673. 

And  therefore,  under  the  power  given  to  a  city^ 
by  its  charter  to  remove  all  nuisances  at  the  ex- 
pense of  the  person  causing  them,  or  upon  wboee- 
property  such  nuisance  may  be  found,  a  city  ba» 
authority  to  declare  a  fallen  and  dilapidated  house- 
or  brick  building  fn  the  city,  which  renders  the- 
passage  of  the  sidewalk  dangerous,  a  nuisance,, 
and  such  declaration  is  prima  facie  evidence  that 
such  house  is  a  nuisance,  and  the  onus  of  disprov- 
ing it  rests  upon  the  party  maintaining  the  same* 
Montgomery  v.  Hutchinson,  18  Ala.  673. 

Where  the   common  council  declares  an  ol^ 
cement  house  to  be  a  nuisance,  and  removee  the- 
same  after  notice  to  the  owner,  the  act  being  done- 
by  the  city  authorities  or  under  their  direction  in 
order  to  abate  the  nuisance,  the  owner  of  sucl» 
house  is  not  precluded,  by  the  proceedings  of  sucb^ 
council,  from  contesting  their  action,  as  the  mene- 
declaration  of  a  city  that  such  building  is  a  nui- 
sance does  not  make  it  so,  under  Iowa  Oode,  C  4SA^ 
which  gives  cities  and  towns  power  to  abate  nui- 
sances but  contains  no  express  or  necessarily  im- 
plied power  to  declare  that  a  nuisance  exists.   Col»^ 
V.  Kegler,  64  Iowa,  59, 62. 

So,  under  the  provisions  of  a  charter  and  ordi- 
nance giving  authority  to  abate  and  remove  nui- 
sances injurious  to  public  health  and  safety,  and  to< 
remove  any  dilapidated  buildings  which  are  im- 
minentiy  dangerous  to  life  and  property,  or  whicbi 
through  defects  in  structure  or  other  causes  may 
become  imminently -dangerous  to  life  or  property* 
no  exclusive   Jurisdiction  is  conferred  upon  the- 
common  council  to  determine  what  constitutes  a 
nuisance,  and  therefore  such  council  can  only- 
abate  such  cases  as  are  declared  such  by  the  com- 
mon law.    Hennessy  v.  St.  Paul,  87  Fed.  Rep.  6G&. 

And  in  Frank  v.  Atlanta,  72  Ga.  428, 482,  it  is  safci- 
to  be  questionable,  under  I  14l\  of  the  city  charter, 
(Ga.  Acts  1874,  p.  147),  whet  her  the  mayor  and  general 
council  of  the  city  of  Atlanta  have  authority,  upon 
the  report  of  its  building  inspectors  and  engineer* 
to  destroy  a  building  reported  as  unsafe,  but  whicb 
is  not  located  on  any  street,  alley,  or  lane  of  the - 
city. 

But  under  a  condition  contained  in  a  subse- 
quently repealed  ordinance  authorizing  the  erec- 
tion of  a  warehouse  which  the  defendant  after  no- 
tice has  failed  to  remove  as  a  nuisance,  the  cor- 
poration has  the  power  at  any  time  to  cause  it  to^ 
be  removed  at  bis  expense.  Herbert  v.  Benson,  B- 
La.  Ann.  770. 

By  chapter  519  of  the  Laws  of  New  York  of  I8it>- 
every  building  erected  contrary  to  a  city  ordinance 
is  to  be  deemed  a  common  nuisance,  and  as  sucb 
may  be  abated.  Young  v.  Scbeu,  66  Hun,  807,  80S. 
In  that  case,  however,  the  action  was  brought  at 
the  instance  of  a  private  individual  to  restrain  the 
erection  of  a  frame  building  contrary  to  the  pro- 
visions of  the  ordinance,  but  the  court  refused  re- 
lief, the  police  regulation  not  giving  a  remedy  to  a^ 
private  party,  no  special  damage  being  shown. 

Old  and  almost  worthless  houses,  filthy  in  oondi^ 


1897. 


EtANSTILLB  ▼.  MiLLBB. 


163 


Tledenoftn,  Pol.  Power.  §  122:  Wood,  Niii- 
saDces,  g  744:  Firtt  h'ai.  Bank  v.  8aTlU,  129 
Ind.  201,  18  L.  R.  A.  4«1;  Begein  v.  Ander- 
wn.  28  Ind.  79;  7ate9  v.  Milwaukee,  77  U.  S. 
10  Wall.  497,  19  L.  ed.  98t. 

A  partially  destroyed  buildioir  is  not  of  it- 
self more  likely  to  be  a  nuisance  than  a  chenp, 
ugly  ill-foTiDed  building  of  any  kind.  A  cheap 
building  upon  a  street  devoted  to  residences 
may  be  so  cbeap,  so  despicable  in  appearance, 
so  unsightly,  as  to  injuriously  affect  the  value 
of  all  neighboring  property.  But  be  such  a 
building  never  so  much  of  an  eyesore,  unless  it 


is  otherwise  a  nuisance,  unless  it  is  dangerous 
to  health,  life,  or  limb,  the  owner  can  main- 
tain it  despite  the  protests  of  his  neighbors  or 
of  the  city. 

Wood,  Nuisances,  §  8;  State  v.  Jereey  City, 
29  N.  J.  L.  170;  Des  Plainer  v.  Payer,  123  HI. 
848;  BxparU  CfLeary,  66  Miss.  bO;  Pauer  v. 
Albreeht,  72  Wis.  418. 

Jordan^  Ch.  J«,  delivered  the  opinion  of 
the  court: 

This  action  was  instituted  by  appellee  to 
prevent  the  collection  of  certain  assessments 


tion  and  crowded  with  filthy  tenants,  which  have 
been  occupied  by  patients  afflicted  with  the  small- 
poz.  situated  in  an  improved  and  flourishing  part 
of  the  city,  and  not  repaired  or  Improved  by  the 
owner,  who  Is  able  to  do  so,  are  properly  con- 
demned aa  nuisances  by  the  board  f»f  health,  and 
may  be  removed  as  such  by  the  city  authorities, 
under  the  provisions  of  an  act  idvinsr  the  city  coun- 
cil power  to  prevent  and  remove  all  nuisances 
wIthiD  the  city,  the  act  bavloir  special  reference 
to  decayed  and  dilapidated  houses.  Eer^usonv. 
8elma.  48  Ala.8Be,  400. 

And  where  the  act  Inoorporatlnff  the  town  con- 
fers power  upon  the  mayor  or  the  council  to  pre. 
vent  and  remove  nuisances,  the  authorities  are 
clothed  with  unquestionable  legislative  powera 
and  preroiratives  to  a  certain  extent,  and  are  fully 
empowered  to  adopt  measures  of  police  for  the 
parpoeeof  preservinir  the  health  and  promoting 
the  comfort,  convenience,  and  sreneral  welfare  of 
tlie  inhabitants  of  the  town,  amonir  which  powera 
are  tfaoee  for  the  preservation  of  the  public  health 
and  property;  and  therefore  city  authorities  are 
Jostffled,  under  a  town  ordinance,  InpuUlnflrdown 
an  oQoocapled  hcAiae  used  to  a  manner  which  en- 
dangers  the  town  In  cases  of  flre,  and  also  offensive 
to  the  dfeiaens,  especially  after  the  time  limited  by 
the  notice  of  the  dty  authorities  to  abate  or  re- 
move the  nuisance  has  expired.  Harvey  v.  De- 
woody.  18  Ark.  WB,  280. 

So,  where  the  incorporating  and  governing  act 
gives  the  olty  and  town  council  power  to  regulate 
the  building  of  houses,  and  guard  against  acd- 
denCB  by  fire,  and  to  prohibit  the  erection,  and  pro- 
vide for  the  removal,  of  any  building,  or  any 
addition  to  any  building  more  than  10  feet  high, 
unless  the  outer  walls  thereof  are  brlclc  and  mor- 
tar, or  iron,  or  atone  and  mortar,  the  city  council 
may  proceed  In  a  summary  manner  to  remove  the 
same  so  as  to  prevent  it  becoming  a  nuisance  or 
da ngerous  to  the  pubUa    McKl bbin  v.  Fort  Smith. 

85  Ark.  »e,  856. 

And  the  erection  of  a  building  was  restrained 
asanuisanoe,  in  Goast  Go. v.  Spring  Lake  (N.  J.  Ch.) 
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The  ruins  of  a  structure  upon  one  of  the  prlnd- 
psl  streets  of  a  city,  unfit  for  human  habitation  or 
other  lawful  use,  devoted  to  no  use  or  purpose,  but 
as  a  resort  for  tramps  and  disorderly  persons,  and 
a  source  of  serious  discomfort  and  annoyance  to 
the  public  and  of  actual  danger  to  useful  and 
valuable  property  within  the  range  of  Its  Influence, 
are  within  the  definition  of  the  term  **public  nui- 
sauce,^*  which  the  city  has  power  to  declare  a 
nulaance  and  to  abate  as  such,  the  primary  cause 
of  public  annoyance  and  danger  k)elng  the  de- 
cayed, dilapidated,  ruined,  and  atMindoned  con- 
dition of  the  building.  Nazwortby  v.  8ullivan^65 
lU.  App.  48,  5L 

The  Massachusetts  Statutes  of  1887,  chap.  808, 
enabling  the  city  to  abate  a  nuisance  existing 
therein  and  for  the  preservation  of  the  public 
health,  under  which  the  city  took  the  plalntlfl^s 
lands  for  the  purpose  of  abating  such  nuisances, 
are  valid  coming  withto  the  clause  of  the  Constl- 
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tutlon  which  confers  authority  upon  the  legis- 
lature to  make  all  manner  of  wholesome  and  rea- 
sonable lawa  so  as  the  same  be  not  repugnant  or 
contrary  to  the  Conatltution.  Dtngley  v.  Boston, 
100  Mass.  644.  In  that  case,  however,  the  owner  of 
the  land  was  held  entitled  to  compensation  by 
reason  of  the  nuisance  being  such  that  it  was  not 
within  his  power  to  abate,  and  no  indictment 
could  lie  against  him  for  its  maintenance. 

Again,  In  a  case  where  the  sanitary  superintend- 
ent of  the  city- health  department  certifies  to 
the  bosrd  that  a  certain  building  Is  **  unfit,  and 
not  reasonably  capable  of  being  made  fit,  for 
human  habitation  by  reason  of  want  of  proper 
ventilation,  want  of  repair  and  defects  In  the 
drainage  and  plumbing,  and  because  of  the  exists 
ence  of  a  nuisance  on  the  premises  likely  to  cause 
sickness  among  its  occupants,  and  that  the  occu- 
pancy of  said  building  Is  dangerous  to  life  and 
detrimental  to  health,**  which  condition  Is  also  de 
termined  by  the  boaird  to  exist,  and  an  order  is 
Issued  for  the  removal  of  the  same,  and  for  a  va- 
cation of  the  premises,  forbidding  their  further  use 
as  a  human  habitation  without  a  written  permit, 
it  lathe  function  of  the  board,  exclusively  confided 
to  it  by  the  legislature,  to  determine  whether  a 
cause  exists  for  the  exercise  of  the  power,  and, 
having  so  determtoed,  the  court  will  not  assume  to 
reverse  Its  action,  unless  it  appears  that  such  ao- 
tlon  is  arbitrary,  oppressive,  or  repugnant  to  Jus- 
tice: and  in  such  a  case  the  owner  is  not  entitled  to> 
notice  of  the  proceedings  and  Is  not  deprived  of 
the  property  without  due  process  of  law.  Bagaik 
V.  New  rork  Health  J>ept  20  Misc.  88w 

8o,the  certificate  of  the  city  surveyor  to  the  effect 
that  the  buildings  In  question  are  eminently  dan* 
gerous,  and  the  authority  of  the  town  clerk  to  suobt 
surveyor  to  cause  the  same  to  be  taken  down  andr 
repaired  in  such  manner  as  he  shall  think  requisite*' 
are  sufflclent  authority  to  justify  the  taking  dowtk 
and  rebuilding  of  certain  portions  of  such  building* 
and  also  to  warrant  the  actien  of  the  corporation 
In  demanding  payment  from  the  property  owner 
of  the  expenses  thereby  Incurred,  the  action  being 
for  the  purpose  of  preventing  danger  in  the  crea- 
tion of  a  nu  isanoe.  Cheetham  v.  Manchester,  L.  R. 
10  C.  P.  249,  44  L.  J.  a  P.  N.  S.  189,  82  L.  T.  N.  S. 
28. 

And  the  27th  section  of  the  Pennsylvania  act 
of  1818,  which  makes  it  necessary  for  the  board  of 
health  to  obtain  a  warrant  from  the  Justice  of  the 
peace  for  the  inspection  of  the  premises  where 
the  alleged  nuisance  Is  said  to  exist,  does  not  apply 
where  the  nuisance  exists  on  a  vacant  lot,  and 
therefore  such  nuisance  may  be  abated  by  the 
authorities  without  a  warrant  and  a  visit  by  the 
t)oard,  such  act  having  reference  only  to  cases 
where  such  nuisance  exists  in  a  house,  store,  cellar« 
or  other  Inclosure.  Kennedy  v.  Philadelphia  Bd« 
of  Health,  2  Pa.  868,  870. 

A  city  ordinance,  passed  pursuant  to  its  charter, 
which  declares  all  buildinga  and  structures  in  a 
situation  or  manner  dangerous  to  the  public  to 
be  nuisances,  will  be  upheld.  Kiley  v.  Kansas,  68 
Mo.  102,  83  Am.  Rep.  48L    In  that  case,  howeven 
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leyied  by  the  board  of  public  works  of  the  city 
of  Evansyille  on  certain  real  estate  owned  by 
appellee,  and  situated  within  the  city.  The 
theory  of  the  complaint  is  that  this  assessment 
of  $190  is  void  by  reason  of  the  invalidity  in 
part  of  an  ordinance  under  which  the  city  un- 
dertook to  ley?  said  assessment.  A  trial  re- 
sulted in  a  finding  by  the  court  in  favor  of  the 
appellee,  and  a  Judgment  was  awarded  cancel- 
ing, the  assessment,  and  adjudging  void  the 
lien  claimed  thereunder  by  the  city.  The 
facta  in  the  record  show  that  the  appellee, 
Miller,  in  May»  1895,  became  the  owner  by 


purchase  of  lots  6,  7,  8,  and  9  in  block  7  of 
Goodsell's  enlargement  of  the  city  of  Evans- 
ville,  and  that  ihe  dwelling  house  situated  od 
said  premises  at  the  time  he  became  the  owner 
thereof  had  been  partially  destroyed  by  Are. 
On  June  24,  1895,  the  common  council  of  that 
city  passed  an  ordinance  deflnin?  nuisances, 
etc  The  1st  section  of  this  ordinance  pro- 
vides as  follows:  *'Be  it  ordained  by  the 
common  council  of  the  city  of  Evansville, 
that  any  building,  %hed^  auihou9e,  or  structure 
of  any  kind  that  shall  he  partially  destroyed  by 
fire,  or  from  any  ohter  cause,  and  shaU  b§ 


the  question  turned  upon  the  liability  of  the  corpo- 
ration for  not  enforcing  the  ordinance. 

Bo,  a  wall  situated  upon  private  property  at  the 
edge  of  a  sidewalk  In  a  dilapidated  and  decayed 
condition  by  reason  of  fire,  dangerous  to  the  lives 
of  passenby,  is  a  nuisance  within  the  provisions  of 
a  city  cbaitef,  which  may  be  abated  by  the  city. 
Parker  v.  Macon,  89  Ga.  73!S.  729, 99  Am.  Dec  488. 

And  the  destruction  of  an  unhealthy  house  by 
the  municipal  authorities  Is  Justifiable,  the  same 
being  a  nuisance  within  the  provisions  of  the  Ten- 
oesaee  act  of  January  29, 1079.  Theilan  v.  Porter* 
14  Lea,  022,  62  Am.  Rep.  178. 

But  where  such  structures  were  attached  to  a  pub- 
lic market,  the  power  of  the  public  authorities  to 
■remove  them  was  denied.  Hoifman  v.  Schultz,  81 
How.  Pr.  88&,  8M. 

Under  a  charter  giving  power  to  municipalities 
to  pass  ordinances  relating  to  nuisancer,  a  struc 
-ture  erected  in  violation  of  an  ordinance  so  enacted 
(may  be  abated  as  such  by  the  authorities.  Lake  v. 
Aberdeen,  N  Mias.  280, 288. 

Again,  such  authorities  have  been  held  justified 
In  destroying,  breaking  down,  and  injuring  a  fertil- 
izer and  the  machinery  used  in  manufacturing  the 
same,  as  a  nuisance.  Manhattan  Mfg.  &  F.  Oc  v. 
Van  Keuren,  28  N.  J.  Eq.  251, 266. 

And  tenement  houses  built  over  tannery  vats 
and  declared  a  nuisance  by  the  board  of  health  in 
time  of  cholera,  were  held  rightly  destroyed,  in 
Meeker  ▼.  Van  Bennelear,  16  Wend.  897,  and  Van 
Wormer  v.  Altwny,  18  Wend.  189. 

Tet  the  question  whether  a  building  erected 
inside  the  fire  limits  of  a  city  and  declared  a  nui- 
sance by  the  dty  ordinance  is  such  or  not  is  one  of 
fact  for  the  jury.    Frank  v.  Atlanta,  7S  G-a.  428. 

So,  the  question  whether  the  defendant  is  guilty 
of  unnecessarily  erecting  a  buUding  in  a  situation 
which  is  olfenslve  and  a  nuisance  to  the  neighbor- 
hood, or  whether  the  inconvenience  which  is  experi- 
enced is  a  necessary  result  of  circumstances  which 
are  beyond  his  control,  is  a  question  for  the  jury 
and  not  for  the  court.  State  v.  Purse,  i  McCkird, 
L.  472,  474. 

Under  the  Georgia  Code,  however,  notice  is  neces- 
earv  before  a  house  can  be  pulled  down  or  de- 
stroyed by  such  authorities  In  order  to  abate  a 
nuisance.    Pruden  v.  Love.  87  Ga.  190, 192. 

And  the  Tennessee  act  of  January  29, 1879,  con- 
demning all  buildings,  cisterns,  wells,  privies,  and 
other  erections  in  the  taxing  district  which  on 
inspection  are  found  to  be  unhealthy  as  nuisances 
iloee  hot  conflict  with  the  provisions  of  the  Consti- 
tution. Theilan  v.  Porter,  14  Lea,  822, 62  Am.  Bep. 
178.1 

So,  where  the  buUdtng  or  structure  is  erected,  or 
encroaches,  upon  the  highway,  the  same  has  been 
held  to  be  abatable  by  the  municipal  authorities  as 
a  nuisance. 

Where  the  erection  or  structure  Itself  constitutes 
a  nuisance,  as  where  it  Is  put  up  in  a  public  street, 
Its  removal  is  necessary  for  the  abatement  of  a 
nuisance.  Barclay  y.  Com.  26  Pa.  608, 606, 84  Am. 
Dec.  716. 
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And  under  an  ordinance  empowering  the  authori- 
ties to  remove  buildings  or  other  obstructione  or 
nuisances  from  streets,  it  is  the  clty^s  duty  to 
remove  the  same.    Parker  v.  Macon,  89  €ki.  726, 7!Z9> 

And  this  is  so  for  the  reason  that  the  placing  of  a 
building  upon  a  highway  is  a  nuisance  at  common 
law.  Com.  V.  BlaisdeU,  107  Mass.  234:  Com.  v.  King« 
IB  MeL  115;  Stoughton  v.  Portei-,  18  Allen.  19L 

A  stone  column  standing  in  a  street  so  as  to  in- 
terfere with  public  travel  is  a  nuisance  per  m,  and 
may  be  abated  in  a  summary  way.  Chase  v.  Oab* 
kosh,  81  Wis.  818, 16  L.  B.  A.  668. 

So,  a  wall  extending  10  feet  into  a  highway,  even 
though  It  leaves  suflBcient  room  to  pass  and  repass 
safely.  Is  a  nuieanoe  abatable  by  the  publicauthor- 
Ities  under  the  Connecticut  General  Statutea. 
State  V.  Knapp,  8  Conn.  416, 18  Am.  Dec  88. 

Again,  a  house  built  beyond  the  street  line 
marked  out  by  the  dty  surveyor  may  l>e  pulled 
down  and  removed  by  the  dty  authorities,  the 
same  being  a  nuisance  as  an  obstruction  of  tbe 
street.    Daublln  v.  New  Orleans,  1  Mart.  (La.)  186. 

And  the  front  steps  leadingto  a  dwelling  hoiiao 
are  clearly  part  of  a  building,  and  when  they  pro- 
ject into  the  highway  the  building  is  in  the  hlgb- 
way  within  the  meaning  of  the  Massachusetts  stat. 
utes  declaring  such  building  a  nuisance.  Com.  t. 
BlaisdeU,  107  Mass.  284;  Hydev.  Middlesex  County. 
2  Gray,  267. 

But  it  has  been  held  that  Mass.  Geo.  Stat. 
chap.  19,  I  18,  authorizing  dties  to  make  **sucb 
rules  and  regulations  for  the  erection  and  malnie- 
nance  of  balustrades,  or  other  projections  upon  the 
roofs  and  sides  of  buildings  therem  as  the  safety 
of  the  public  requires,^*  do  not  confer  on  the  mu- 
nicipal authorities  power  to  pass  an  ordinance  pro- 
hibiting the  maintenance  of  doorsteps  in  the  high- 
way where  such  steps  were  lawfully  placed  there 
under  the  provisions  of  Mass.  Stat.  chap.  18, 1  8^ 
even  though  the  dty  charter  empowers  the  au- 
thorities to  make  **a]l  such  salutary  and  needful 
by-laws  as  towns,  by  the  laws  of  this  common- 
wealth, have  power  to  make  and  establlsb,**  the 
words  of  tbe  statute  not  being  broad  enough  to 
authorize  cities  to  make  roles  and  regulations  for 
the  erection  and  maintenance  of  doorsteps  within 
the  actual  limits  of  the  highway.  Cushing  ▼.  Bo^ 
ton,  128  Mass.  830, 831, 86  Am.  Hep.  S88. 

In  construing  the  above  act  the  court  stated  that 
the  language  of  the  section  intended  to  deal  with 
those  parrs  of  a  building  which  might  project  near 
or  over  the  line  of  a  highway,  and  which,  if  not 
properly  constructed  and  maintained,  would  en- 
danger the  safety  of  tbe  public,  and  that  it  did  not 
attempt  to  deal  with  those  additions  to  or  parts  of 
a  building  which  might  occupy  the  highway  itself 
or  obstruct  travel  thereon,  and  thus  constitute  a 
nuisance  in  a  highway  if  not  authorized  by  law. 
Cushing  V.  Boston,  128  Mass.  830, 881,  85  Am.  Bep. 
883. 

Under  Mass.  Stat.  1824,  chap.  18, 1 8,  steps  project- 
ing lees  than  8  feet  into  tbe  highway,  properly  con* 
slructed  and  in  good  repair,  can  be  lawfully  maii^ 
tained,  and  are  not  a  nuisance,  and  do  not  oonst^ 
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wffeirtd  h$  the  owner  tJiereof  to  remain  in  auch 
condition,  after  being  notified  by  the  department 
of  public  worki  to  remote,  repair,  or  rebuild  the 
same,  entail  constitute  a  nuisance.  Any  build- 
ing, shed,  outbouse  or  itructure  of  any  kind 
tbat  shall  become  filthy  or  unwholesome  is 
hereby  declared  lo  be  a  nuisance."  The  part 
assailed  by  the  appellee  as  invalid  is  indicated 
by  italics.  Section  2  provides  that  whenever 
the  department  ot  public  works  shall  have 
knowledge  **that  any  nuisance  such  as  is  de- 
fined in  §1  of  this  ordinance  exists  in  said  city, 
it  shall  thereupon  make  an  order  requiring  the 


owner  thereof  to  abate  the  same  within  such 
time  as  said  department  ma^  fix."  This  sec- 
tion further  provides  for  giving  notice  to  such 
owner  of  the  order,  and  declares  it  lawful  for 
said  department  to  remove  such  buildings  pr 
structures,  in  whole  or  in  part,  by  persons 
employed  by  it,  or  by  letting  such  work  by 
contract,  etc.  Section  8  contains  provisions 
for  assessing  the  cost  of  the  removal  of  the 
building  sgainst  the  real  estate  in  like  manner 
as  assessments  of  benefits  are  made.  On  July 
18.  1895,  the  department  of  public  works  of 
the  city,  under  this  ordinance,  made  an  order 


tute  an  illegal  obstmction  of  the  highway.  Cash- 
ing V.  BosiOD,  128  Mass.  880. 830, 86  Am.  Bep.  888.  ]3» 
Mass.  VTA,  124  Mass.  484. 

Again,  the  steps  of  a  ballding.  and  extension 
thereof  Into  the  public  street  contrary  to  the  pro- 
vlBioaa  of  an  ordinance  specially  forbidding  it.  are 
a  public  nuisanoe  abatable  by  the  public  author- 
ities. Norfolk  City  v.  Chamberlalne,  29  ^ratt.  634, 
539. 

So.  It  has  been  held  that  such  authorities  have 
power  to  remove  as  a  public  nuisance  a  fruit  and 
confeottonery  store  placed  upon  the  sidewalk. 
Com.  V.  Wentworth.  Brightly  (Pa.)  8t8. 

And  m  People,  Beotley.  v.  New  York.  18  Abb.  N. 
C  128.  a  mandamus  was  granted  to  compel  ibe  re- 
moval of  a  show  case  as  a  nuisance  upon  a  street 
as  extending  beyond  the  house  line. 

Again,  the  action  of  the  public  authorities  in  re- 
moving show- boards  and  signs  from  the  sidewalk 
was  upbeld  In  Com.  v.  McCafferty,  145  Mass.  384, 
under  ohap.  18, 1  14.  and  chap.  27,  C  Ifi,  Mass.  Pub. 
Stat. 

So,  the  obstruction  of  a  public  street  or  square 
by  reason  of  a  horse  rack  was  declared  a  nuisance, 
and  abated  as  sucb,  in  Samuels  v.  NasbvlUe.  8 
Sneed,  298. 

And  the  erection  of  a  nuisance  in  a  public  square 
is  restrainable  at  the  instanoeof  tbe  municipal  au- 
thorities. Watertown  v.  Co  wen.  4  Paige,  510.  27 
Am.  Dec  80, 82. 

Upon  this  ground  it  was  held  that  such  authori- 
ties were  justified  In  removing  and  abating  as  a 
public  nuisanoe  a  oounty  Jail  and  cess-pool  con- 
nected therewith  situated  in  a  public  square,  tbe 
same  being  dangerous  to  bealth.  Llano  v.  Llano 
County,  5  Tex.  Civ.  App.  18S. 

And  a  city  ordinance  probiblting  the  erection  of 
private  hospitals  within  the  csity  limits  upon  the 
around  that  the  same  may  be  injurious  to  health 
and  so  become  a  nuisance  has  been  upheld  In 
Milne  V.  Davidson,  6  Mart.  N.  8.  400, 16  Am.  Deo. 
189,  191. 

IL  Limit  of  pou>er. 

a.  In  general. 

Am  to  the  limit  of  the  power  of  municipal  corpo- 
rations over  nuisances  in  general,  see  note  to  Gross- 
man V.  Oakland  (Or.)  88  L.  K  A.  588. 

A  municipal  corporation  without  any  general 
laws  either  of  the  city  or  the  state  within  which 
•  given  structure  can  be  shown  to  be  a  nuisance 
cannot,  by  its  mere  declaration  that  it  is  one.  sub- 
ject It  to  removal  by  any  person  supposed  to  be 
aggrieved,  or  even  by  the  city  itself.  Chicago,  K. 
L  &  P.  R.  Co.  V.  Jollet,  79  111.  25,  44;  Qulntini  v. 
Bay  St.  Louis.  64  Miss.  488, 00  Am.  Rep.  02;  Naz- 
wortby  v.  SuUivan,  65  III.  App.  48,  51;  Yates  v. 
MUwaokee.  77  U.  8. 10  Wall.  503. 19  L.  ed.  986. 

Although  a  building  erected  in  'Violation  of  a 
valid  ordinaoce  may  be  removed  without  reference 
to  its  character,  yet  cities  can  only  condemn  as 
nuisances,  and  compel  the  removal  of.  buildings 
which  are  In  themselves  for  some  reason  danger- 
ous or  hurtful.  First  Nat  Bank  v.  Sarlls,  129  Ind. 
201. 13  L.  &  A.  48L. 
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And  so  much  only  of  the  thing  as  causes  the 
nuisance  must  be  removed.  Babcock  v.  Buffalo, 
1  Sheldon,  817. 828.  Affirmed  66  N.  Y.  268. 

While  the  charter  jnay  confer  power  upon  a  mu- 
nicipality to  pass  ordinances  on  the  subject  of  nui- 
sances, yet  It  does  not  confer  the  right  to  declare  a 
particular  business  or  stricture,  not  condemned 
by  any  law  or  ordinance,  a  nuisance,  and  to  have 
tbe  structure  removed  or  tbe  business  stopped  or 
interfered  with.  Lake  v.  Aberdeen,  57  Miss.  260* 
268. 

A  city  council  cannot  declare  a  particular  struc- 
ture a  nuisance  in  a  summary  manner  and  at  its 
pleasure.  Yates  v.  Milwaukee,  77  U.  8. 10  Wait  500, 
19  L.  ed.  986. 

And  such  authorities  have  no  power  to  declare  a 
particular  strucflire.  such  as  a  flouring  mill,  not 
condemned  by  any  law  or  ordinance,  to  be  a  nui- 
sance, and  to  remove  the  same,  even  though  their 
charter  empowers  them  to  regulate  and  prevent 
the  carrying  on  of  manufactures  dangerous,  caus- 
ing or  promoting  flres,  and  to  prevent  and  abate 
nuisances.    Lake  v.  Aberdeen,  57  Miss.  260, 263. 

Tbe  power  given  the  common  council,  by  resolu- 
tion, to  compel  tbe  owners  or  occupants  of  any  wall 
or  building  within  the  city  which  is  unsafe  or 
ruinous,  to  render  the  same  safe  or  to  take  down 
or  remove  the  tame  and  to  prohibit  sucb  erections, 
and  to  require  a  summary  removal  or  abatement 
of  nuisances  or  substances  likely  to  become  such, 
from  any  street,  lot,  or  building,  does  not  author- 
ize the  corporation  to  enter  upon  private  property 
and  abate  a  private  nuisance,  and  in  such  case  it 
can  only  act  mdirectly  by  putting  a  command  upon 
the  owner  and  by  punishing  his  disobedience  under 
a  certain  section  of  its  charter.  Cain  v.  Syracuse, 
9SN.Y.  83,  89. 

So.  they  cannot,  by  an  arbitrary  ordinance,  de- 
stroy private  property  by  force  or  compel  tbe 
owner  to  have  it  removed,  if  It  is  not  a  nuisance  in 
fact,  or  so  declared  by  the  ordinance,  and  shown  to 
be  such  by  Its  location  in  tbe  city  or  town,  or  by  its 
sanitary  condition.  Pieri  v.  Shieldsboro,  42  Miss. 
4il6,486. 

Again,  structures  attached  to  a  public  market 
cannot  be  summarily  removed  or  destroyed  by  tho 
public  authorities.  Hoffman  v.  Schultz,  81  How« 
Pr.  886.  896. 

A  municipal  corporation  before  ft  can.  by  Its 
mere  declaration  that  a  dwelling  house  Is  a  nui- 
sanoe, subject  It  to  removal,  must  Orst  resort  to 
some  proper  judicial  proceeding,  giving  the  ownee 
or  occupant  an  opportunity  to  be  beard.  Teass  v. 
St.  Aibans,  88  W.  Ya.  1, 19  L.  R.  A.  802.  in  which  case 
it  was  sought  to  restrain  the  action  of  the  city  au- 
thorities In  tearing  down  the  plalntiff^s  house* 
which  was  alleged  to  encroach  on  a  public  street. 

And  this  is  so  for  the  reason  that  the  right  of 
property  cannot  be  invaded  under  tbe  guise  of  a 
police  regulation  for  the  preservation  of  health, 
when  it  is  manifest  that  such  Is  not  tbe  object  and 
purpose  of  tbe  regulation.  Austin  v.  Murray.  10 
Pick.  121, 126,  in  which  case  tbe  Massachusetts  Stat- 
utes of  1882,  chapter  150,  establishing  a  board  of 
,  health  for  the  town  of  .Charleston,  and  the  burial 
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•8  follows:  "And  now  it  is  ordered  by  the  de- 
partment of  public  works  of  the  city  of  Evans- 
ville:  That  whereas,  the  buildings  situated  on 
last  6.  7,  d,  and  9  in  block  7  in  €k>odseirs  en- 
largement in  said  city  have  been  partially 
destroyed  by  fire,  and  have  been  suffered  by 
the  owner  thereof  to  remain  in  such  condition 
for  a  period  of  twelve  months,  and  by  reason 
thereof  have  created  a  nuisance?  Now,  there- 
fore, it  is  ordered  by  said  department  that  the 
owner  of  said  real  estate  abate  said  nuiFance 
by  the  removal  of  the  whole  of  said  building, 
or  so  much  thereof  as  remains  unconsumed, 


together  with  all  offal,  dirt,  dsbrU  of  every  kind. 
situate  thereon,  on  or  before  the  17th  day  of 
August,  1895.  And,  it  appearing  that  John  A^ 
Miller,  the  owner  of  said  real  estate,  is  a  non- 
resident of  the  city  of  Evansville,  it  is  ordered 
that  he  be  notified  of  this  resolution  bjr  publi- 
cation in  a  newspaper  published  in  f^atd  city. 
At  the  expiration  of  said  time,  if  such  owner 
shall  not  have  abated  such  nuisance,  this  de- 
partment will  proceed  to  abate  the  same  by 
the  removal  of  such  structure,  and  by  such 
other  means  as  may  be  deemed  necessary." 
Afier  the  time  designated  in  this  order  for  the 


of  the  dead  in  a  certain  buryinir  ffrouod,  was  held 
invalid  upon  tbe  above  ground  as  absolutely  pro- 
blbltlnff  the  use  of  property,  and  upon  tbe  further 
ground  that  it  was  wholly  unauthorized  by  the  act 
of  the  legislature. 

Tbe  action  of  the  trustees  of  a  village  under  their 
charter.  In  declaring  an  encroaobment.by  building 
6  k  feet  into  a  street,  to  be  a  nuisance,  is  not  con- 
oJusive  of  tbe  faot  that  the  same  is  a  nuisance,  the 
same  not  being  a  nuisance  per  m,  and  therefore  Its 
removal  as  a  nulsanoe  by  a  committee  appointed 
by  them  is  unwarranted.  Howard  v.  Bobbins,  1 
Iians.68. 

In  People,  Oopcutt,  v.  Tonkers  Bd.  of  Health,  140 
N.  Y.  1, 23  L.  B.  A.  48I«  the  court  stated  that  who- 
ever abates  an  alleaed  nuisance,  and  tbus  destroys 
and  injures  private  property  orHnterferes  with  pri- 
vate rights,  whether  he  is  a  public  officer  or  a 
private  i)er8on,  unless  he  acta  under  the  judgment 
or  order  of  a  oourt  having  jurisdiction,  does  it  at 
his  peril,  and,  when  his  act  Is  challenged  in  tbe  reg- 
ular Judicial  tribunals,  to  protect  him,  it  must  ap- 
pear that  the  thing  abated  is  a  nuisance  in  fact. 

And  it  is  not  allowable  for  one  or  more  citizens  to 
exhibit  a  bill  of  complaint,  alleging  that  certain 
buildings  or  operations  are  a  nuisance,  not  within 
any  law  or  ordinance  previously  passed  and  operate 
log  on  all,  but  because  of  certain  facts  set  f ortb  in 
the  petition,  and  to  procure  a  decree  to  abate  such 
alleged  nuisance,  not  as  being  a  violation  of  a  pre- 
cedent enactment,  but  by  virtue  of  a  decree  of  tbe 
mayor  and  selectmen  that  it  is  so  In  the  given  case. 
Lake  v.  Aberdeen,  G7  Miss.  280, 263,  In  this  case  the 
authorities  sought  to  declare  a  flouring  mill  a  nui- 
sance, and  to  have  it  taken  down  or  removed  as 
f  uoh  on  tbe  petition  of  the  citizens. 

At  common  law, municipal  corporations  are  only 
authorized  to  Interfere  with  tbe  erection  and  re- 
pair of  buildings  so  far  as  to  prevent  the  doing  of 
tbat  which  from  its  nature  would  have  a  tendency 
to  create  or  enhance  danger  and  so  become  nui- 
sances. First  Kat.  Bank  v.  Sarils,  ISSi  Ind.  201, 13  L. 
B.A.48L 

So,  towns  may  not,  in  their  corporate  capacity, 
proceed  by  adversary  methods  by  their  own  trus- 
tees, to  adjudge  a  particular  property  or  structure 
a  nuisance,  and  by  order  against  the  owner  secure 
Its  abatement.  American  Furniture  Go.  v.  Batea- 
^le,  189  Ind.  77.  and  85  N.  E.  682. 

And  a  city  cannot,  by  means  of  its  ordinance  en- 
acted under  the  terms  of  its  charter,  prohibit  the 
buUdmg  of  any  bouse  in  a  certain  locality  and  on 
certain  roads  or  streets,  without  a  special  permit, 
and  declare  such  bouse  a  nuisance,  especially 
where  It  only  out  off  the  breeze  from,  and  tbe  view 
of,  the  adjoining  property,  and  such  an  ordinance 
\%  void  and  unooostitutional  as  tbe  harmless,  proper, 
and  ordinary  use  of  property  cannot  be  converted 
into  a  nuisance  by  a  mere  declaration  making  it 
such.  Qulntinl  v.  Bay  St.  Louis,  64  Miss.  483, 60  Am. 
Bep.62. 

And  a  special  charter  authorizing  tbe  council  of 
m  city  not  incorporated  or  acting  under  tbe  general 
law  of  corporations  of  cities,  '*to  regulate  all 
wharves  on  tbe  shore  of  the  Ohio  river  adjoining 
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tbe  said  city,  whether  the  same  be  public  or  pri- 
vate, and  tbe  amount  of  wharfage  to  be  charged  at 
or  for  the  use  of  tbe  same"  does  not  give  tbe  city 
authoiitles  power,  by  ordinance,  to  declare  oertalo 
things  thereon  erected  or  placed  to  be  nuisances,  or 
to  provide  for  tbe  establlsbment  of  a  water  line  at 
high- water  mark,  and  to  declare  any  buildings  or 
erections  t>elow  such  line  of  blgh-?rater  mark  at 
any  place  within  tbe  corporate  limits  of  tbe  city  to 
be  a  nuisance.    Evansville  v.  Martin,  41  Ind.  14fi. 

So,  in  Btaksvillb  v.  Mxxxbb  it  is  held  ttiat  a 
city,  authorized  by  statute  to  declare  what  shall 
constitute  a  nuisance,  and  to  require  its  abatement, 
and  to  assess  tbe  expenses  of  its  removal  agaioat 
tbe  person  causing  or  suffering  the  same  to  exist, 
cannot  declare  a  partially  burned  building  to  be  a 
nuisance,  for  the  reason  that  by  so  doing  It 
attempts  to  declare  tbat  a  nulsanoe  which  m  fact 
cannot  be  said  to  be  so ;  and  eyen  though  sucAi 
power  may  be  conferred  tiy  the  legislature  it  is 
utterly  inoperative,  unless  the  thing  declared  to  be 
a  nuisance  is  one  in  fact,  or  is  created  or  erected 
after  the  adoption  of  the  ordinance  and  hi  defiance 
thereoL 

h.  2b  destroy. 

Wbere  tbe  nuisance  is  not  in  tbe  building  itself, 
but  In  the  use  to  which  it  is  put,  the  authorities 
cannot  declare  tbe  building  a  nuisance  and  order 
its  removal,  but  the  cause  of  the  offense  must  be 
removed.  Naz  worthy  v.  Sullivan.  66  111.  A  pp.  48, 
51:  Dupree  v.  Brunswick,  82  Ga.  727,  728;  First  Nat. 
Bank  v.  Sarlls,  128  Ind.  201, 18  L.  R.  A.  481:  CZar- 
nieoki  v.  Bellman  (Pa.)  10  Gent.  Bep.  06:  Ghioago  t. 
Union  Stock  Yards  k  T.  Go.  164  111.  224,  86  L.  B.  A. 
281;  Beg.  y.  Pappineau,  1  Strange,  686;  Brown  r* 
Perkins,  12  Gray,  80, 100. 

A  bulldmg  is  not  to  be  torn  down  or  removed 
when  tbe  nulsanoe  consists  in  tbe  use  to  which  it  is 
put,  and  not  in  tbe  building  Itself.  Allison  v.  Blob- 
mond,  61  Mo.  A  pp.  183, 186. 

So.  wbere  a  nuisance  is  not  caused  by  the  erec- 
tion of  buildings  themselves,  but  by  the  persons 
who  resort  thereto,  the  municipal  authorities  have 
sufficient  power  to  suppress  tbe  nuisance  without 
resorting  to  the  demolition  of  the  building.  Miller 
Y.  Burch,  82  Tex.  206, 6  Am.  Kep.  242. 

And  tbe  town  council  have  no  such  power  to  de- 
clare premises,  left  unoccupied,  and  resorted  to  by 
various  persons  as  a  **Blnk,**  a  nuisance,  and  to  order 
its  sale  and  removal,  the  nuisance  not  being  in  the 
building  itself,  but  in  the  use  of  it  by  tbe  persons 
who  resorted  thereto.  Miller  v,  Burch,  82  Tex. 208, 
6  Am.  Bep.  242. 

Property  Is  not  to  be  destroyed  until  its  destruo- 
tlon  is  laf  wuUy  ascertained  to  be  necessary  in  order 
to  stop  tbe  nuisance  and  then  no  other,  or  no  more, 
of  it  Is  to  t)e  destroyed  than  is  thus  determined 
to  be  needfulto  effect  tbat  object.  Sbepard  ▼.  Peo- 
ple, 40  Mich.  487,  482.  Welch  T.  Stowell,  2  Dougl. 
(Mich.)  882;  Bloomhufl  v.  State,  8  Blackf.  206;  State 
▼.  Kaster,  35  Iowa,  221;  Flnley  v.  Hershey,  41  Iowa, 
880;  Brlgbtmau  v.  Bristol,  66  Me.  426,  20  Am.  Bep. 
711;  Miller  ▼.  Burch,  88  Tex.  206.6Am.  Bepw  242,  to 
the  same  effect. 
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removal  of  the  build Id^,  the  appellee,  the 
board  of  public  works,  made  the  followiDc 
order  for  its  removal:  "It  is  hereby  ordered 
«Dd  directed  by  the  board  of  public  works  of 
ibe  city  of  Evaosville  that  the  clerk  advertise 
for  bicfs  for  removing  all  that  part  of  the  *Jor- 
4iao  Giles*  residence  on  Washington  avenue, 
«bove  the  stone  foundation,  stacking  all  good 
lumber  and  brick  on  the  premises,  and  remov- 
ing all  rubbish  and  burnt  lumber  from  the 
premises." 

It  was  admitted  by  the  parties  in  the  lower 
•court  that  the  proceedings  by  the  city  in  the 


matter  in  controversy  were  regular  and  con- 
sistent with  the  requirements  of  the  ordinance, 
and  that  the  assessment  to  the  amount  of  $199 
was  made  ai^ainst  the  real  estate  of  appellee  as 
alleged  in  the  complaint,  and  that  appellant 
Schwacke  had  complied  with  his  contract  in 
removing  the  partially  destroyed  building  from 
the  premises  in  question.  It  is  clear,  we  think, 
that  the  city  of  Evansville,  through  her  duly 
constituted  authorities,  in  ordering  the  re- 
moval of  this  partially  destroyed  building,  and 
in  assessing  the  expense  of  such  work  upon 
appellee's  real  estate,  proceeded  under  that 


Even  though  buildings  which  have  been  ooq- 
^demned  to  destruction  by  a  board  of  beoltb  as  being 
autoaooes  detrlmeotal  to  public  health  tnay  not 
have  been  capable  of  being  made  lit  for  habitation, 
jet  if  they  can  be  so  put  In  repair  that  the  ill  smells 
will  be  removed  and  the  sources  of  contagion 
taken  away,  the  buildinsrs  will  oeaae  to  be  a  nul- 
«aoce,  and  the  fact  that  they  might  not  thereby  be 
mode  fit  for  habitation  would  not  authorise  their 
destruction,  and  if  they  cease  to  be  in  puch  a  oon- 
dfrion  as  to  bring  peetileooe  and  spread  disease,  and 
are  rendered  innoxious  the  owner  of  f hem  has  a 
right  to  hare  them  remain  upon  the  premises  even 
though  be  may  not  be  permitted  to  use  them  as 
tenement  houses,  for  the  reiuon  that  there  are 
other  uses  to  wbich  he  may  lawfully  put  them,  and 
the  undoubted  power  of  the  public  to  refuse  him 
permission  to  rent  them  for  human  habitation 
would  not  neceeearlly  involve  the  right  to  destroy 
them  if  they  were  not  used  for  that  purpose.  New 
Tork  Health  Dept.  v.  Dossori,  21  A  pp.  Dlv.  848. 

If  buildmgs  which  have  been  condemned  to  de- 
struction by  a  board  of  health  were  themselves  put 
into  a  proper  condition  the  fact  tbat  tbey  were  lo- 
cated within  a  short  distance  of  other  buildings 
used  as  tenement  houses,  and  that  the  dose  prox- 
imity of  the  two  deprived  each  of  them  of  the  ven- 
tilation neces^ry  to  render  them  fit  for  the  use  to 
trhlch  the  owners  intended  to  put  them,  namely, 
that  of  habltatioo,  yet  such  fact  would  not  warrant 
the  destruction  of  the  buildings  although  it  might 
f  arnisb  a  good  reason  why  the  other  buildings,  not 
twing  supplied  with  sufficient  air  so  that  they  could 
be  occupied  by  a  number  of  people,  miirbt  be  va* 
-cated.  New  Tork  Health  Dept.  v.  Dassorl,  21  App. 
Dlv.  34a. 

In  such  cases  the  right  to  condemn  grows  out  of 
the  right  to  destroy  the  building  because  It  is  a 
public  nuisance  and  can  be  abated  in  no  other  way, 
and  unices  tbat  is  made  to  appear  there  can  be  no 
final  order  for  oondemoation.  New  York  Health 
Dept.  V.  Dassorl,  21  App.  Div.  848. 

The  object  of  the  New  York  consolidated  acti 
Iaws  1883,  chap.  410,  as  amended  by  chap.  687  of  the 
Laws  of  laitS,  giving  power  to  the  board  of  health 
to  condemn  buildings  for  the  purpose  of  suppress- 
log  nuisances,  was  to  meet  evils  seriously  causing 
«evere  epidemics  to  suppress  which  it  is  necessary 
to  take  summary  measures  to  prevent  such  nui- 
sances. New  York  Health  Dept.  v.  Dassorl,  21 
App.  Div.  848. 

Ail  that  the  owner  of  any  building  can  be  called 
upon  to  do  with  regard  to  that  building  If  he  de- 
-siree  to  use  it  as  a  tenement  bouse  is  to  keep  it  in 
cuch  a  condition  as  the  statute  requires,  and  if  be 
•does  so  he  has  complied  with  the  law  and  his  buiid- 
tng  is  not  a  nuisance,  and  be  cannot  be  compelled 
to  submit  to  the  destruction  of  his  building  if  on 
his  own  land,  for  the  reason  that  other  buildings 
adjacent  to  it  are  deprived  of  proper  ventilation. 
New  York  Health  Dept.  v.  Dassorl,  21  App.  Div. 
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So.  property  cannot  be  declared  a  nuisance  for 
the  purpose  of  devoting  it  to  destruction.  Lawton 
^.  Steele,  119  N.  Y.  220, 7  L.  B.  A.  134. 
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The  power  to  abate  nuisances  does  not  warrant 
the  destruction  of  valuable  property  lawfully 
erected,  or  of  a  thing  erected  by  lawful  authority. 
First  Nat.  Bank  v.  Sarlls,  129  Ind.  20I»  18  L.  B.  A. 
48L 

A  building  cannot  be  abated  simply  on  account 
of  its  noxious  use,  if  not  absolutely  necessary  to 
prevent  it:  the  nuisance  itself  must  only  be  abated 
and  nothing  more.  State,  Bodwell,  v.  Newark,  84 
N.  J.  L.  264. 2S7. 

And  where  the  offense  consists  m  the  wrongful 
use  of  what  Is  harmless.tn  Itself  the  remedy  is  to 
stop  such  use  and  not  to  tear  down  or  remove  the 
structure.  United  States  Illuminating  Ck>.  v. 
Grant,  K  Hun,  fOAi  Moody  v.  Niagara  County 
Supers.  46  Barb.  690, 66S,  666:  Barclay  v.  Com.  26  Pa. 
503, 64  Am.  Dec.  715. 

Where  a  bam  was  used  for  the  feeding  of  cattle, 
and  in  such  a  manner  as  to  render  the  water  of  a 
spring  in  near  proximity  thereto  Impure,  thereby 
creating  a  nuisance,  it  was  held  tbat  the  remedy 
was  not  to  tear  down  defendant's  bam,  but  to  pre- 
vent its  use  for  such  purposes.  Barclay  v.  Com. 
25  Pa.  606.  606, 64  Am.  Dec.  715. 

In  New  York  Health  Dept  v.  Dassorl,  21  App.  Div- 
848.  the  board  of  health  sought  to  destroy  the  plain- 
tiff *a  buildings  as  being  a  public  nuisance  detrlmen* 
tal  to  health,  upon  the  ground  that  the  bedrooms 
in  the  same  had  no  ventilation  whatever  except 
such  as  they  might  get  from  living  rooms,  or  from 
the  window  opening  on  an  ill-smelilng  and  narrow 
court;  and  that  the  buildings  were  occupied  by 
school  sinks,  the  cellars  opening  into  a  court  yard 
with  no  other  means  of  ventilation;  that  the  same 
were  damp  and  the  smells  from  the  cellars  went 
through  the  whole  bouse  and  were  almost  unen- 
durable; the  stairways  being  narrow  and  steep,  al- 
ways dark  and  foul,  smoke  and  coal  gas  from  defect- 
ive chimney  flues  discoloring  the  walls  and  ceilings, 
the  roofs  leaking,  the  bouses  swarming  with  vermin 
throughout,  every  room  being  damp  and  filled  with 
air  foul  and  unfit  to  breathe;  with  no  possibility  of 
the  sun  shining  into  the  building,  the  death  rate  in 
these  buildings  being  considerable  higher  than  the 
death  rate  in  the  ward,  the  infant  death  rate  there 
being  abnormally  high,  the  deaths  being  largely 
caused  by  diseases  nourished  by  the  dampness  and 
exposure  to  the  foul  air,  which  facts  were  entirely 
undisputed  and  unexplained.  The  court  held  that 
even  though  such  facts  existed,  yet  they  did  not 
sufficiently  establish  the  fact  that  they  were  not 
capable  of  being  made  fit  for  habitation,  or  that  the 
nuisance  upon  them  could  not  be  abated  in  any 
other  way  than  by  destruction,  the  evidence  show- 
ing that  the  unsanitary  condition  of  the  buildings 
was  caused  to  a  considerable  extent,  if  not  entirely, 
by  the  filthy  habits  of  the  persons  who  inhabited 
them,  and  grew  out  of  the  fact  that  they  wefe  used 
for  human  habitation:  and  further.  It  did  not  ap- 
pear that  after  the  buildings  had  been  vacated  they 
might  not  easily  have  been  put  into  a  sauitary  con- 
dition by  proper  repairs  and  the  removal  of  the 
offensive  appurtenances,  and  that  such  being  the 
case  the  proper  remedy  was  not  the  destruction  of 
said  buildings  but  the  abatement  of  the  nuisance  by 
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part  of  §  1  of  tbe  ordinance  which  declares 
that  any  building,  etc.,  that  shall  be  partially 
destroyed  by  fire,  etc.,  and  suffered  by  the 
owner  to  remain  in  such  condition  after  being 
notified,  etc.,  to  remove,  repair,  etc.,  shall 
constitute  a  nuisance.  The  controlling  ques- 
tion, therefore,  for  our  decision  is  that  which 
relates  to  the  validity  of  this  portion  of  tbe  or- 
dinance, for  as  this  is  the  basis  upon  wbicb 
the  city's  proceedings  rest,  its  invalidity  must 
necessarily  render  them  inoperative  and  void. 
Counsel  for  appellee  deny  that  the  com- 
mon council  of  tbe  city  of  Evansville  has. 


either  expressly  or  impliedly,  the  power  to  de- 
clare by  an  ordinance  that  a  building  partially 
destroyed  and  suffered  to  remain  in  that  con- 
dition shall,  by  reason  of  such  facts  alone, 
necessarily  constitute  a  nuisance.  It  will  be- 
seen  that  tbe  ordinance  in  dispute  ordains  that 
any  building,  etc.,  partially  destroyed  by  fire, 
or  any  other  cause,  and  suffered  to  remain  ii» 
such  condition  after  notice  to  the  owner,  etc., 
shall  constitute  a  nuisance.  The  latter  is  de- 
clared to  exist  as  the  result  of  these  naked, 
facts,  and  authority  is  given  to  thedepartment 
of  public  works  to  a£iie  such  declared  nui- 


puttiDg  them  in  a  fit  ooodltiOD  so  as  to  render  them 
capable  of  beinsrused  for  other  purposes,  if  noc  as 
habitatiODS,  for  the  reason  that  a  tbioff  whtcb  Is  a 
nuisance  because  of  tbe  use  to  which  it  is  put  can- 
not be  destroyed  by  way  of  abatloip  tbe  out. 
sance  unless  the  destruction  is  necessary,  and  If  tbe 
nuisance  can  be  abated  by  discontinuing  the  use  it 
must  be  abated  in  that  way. 

Tbe  court  dlstinflrulshed  the  above  case  of  New 
York  Health  Dept.  v.  Dassorl,  21  App.  Dl  v.  848,  from 
the  earlier  case  of  Meeker  v.  Van  Rensselaer,  15 
Wend.  397,  which  has  been  looked  upon  as  establish- 
ing the  proposition  that  a  building  which  is  in  a 
filthy  condition  and  calculated  to  breed  disease, 
thereby  becoming  a  public  nuisance,  might  be  torn 
down  by  way  of  abating  the  nuisance;  but  the 
court  stated  tbat  such  latter  case  was  decided  upon 
the  facts  of  that  case,  which  made  it  proper  that 
the  only  way  of  abating  the  nui.<aanoe  was  by  the 
destrucfion  of  tbe  building,  and  for  that  reason 
alone  the  court  held  the  destruction  of  the  building 
Justifiable  in  that  case,  no  such  facts  appearing  In 
the  case  then  before  the  court. 

But  in  Golden  v.  New  York  Health  Dept.  21  App. 
Div.  421,  which  was  an  appeal  taken  from  a  Judg- 
ment rendered  in  tbe  court  below  in  favor  of  the 
defendants,  the  board  of  bealtb  had  ordered  cer- 
tain buildings  belonging  to  ihe  platntiff.which  they 
alleged  were  not  fit  for  human  habitation  by  rea- 
son of  defects,  to  be  vacated  and  destroyed  as  a 
public  nuisance,  the  plaintiffs  contended  that  the 
defendant's  orders  were  not  conclusive  of  the  ques- 
tion, and  the  court  upheld  such  contention,  holding 
that  the  proceedings  by  the  board  of  health  were 
reviewable  by  the  courts,  the  proper  protection  of 
the  rights  of  property  owners  making  it  necessary 
that  they  should  have  an  opportunity  to  be  heard 
in  the  courts  as  to  the  existence  of  the  nuisance, 
upon  the  allegation  of  which  the  board  of  health 
practically  took  away  the  value  of  their  property 
or  destroyed  It.  In  this  case  the  court  relied  upon 
the  earliei  cases  of  People,  Copcutt  v.  Yonkers  Bd. 
or  Health,  140  N.  Y.  1,  23  L.  EC  A.  481:  Yonkers  Bd. 
of  Health  v.  Copcutt,  140  N.  Y.  120,  23  L.  R.  A.  485; 
New  York  Health  Dept.  v.  Trinity  Church,  145  N. 
Y.  as,  27  L.  R.  A.  710. 

In  the  case  of  New  York  Health  Dept.  v.  Weekes, 
47  N.  Y.Supp.  913.  tbe  health  department  sought  to 
coudemn  certain  real  property  under  the  author- 
ity of  chapter  Sff*  of  the  Laws  of  1896.  as  amended 
b3iohapter  57  of  tbe  laws  of  1897,  which  authorized 
the  destruction  of  buildings  which  were  not  fit  for 
human  habitation  and  were  incapable  of  being 
rendered  so:  but  the  question  turned  upon  tbe 
right  of  review  on  a  decision  as  to  facts,  and  did 
not  show  in  what  way  the  building  in  question  con- 
stltutj^d  a  nuisance. 

Again,  an  old  building  used  for  the  storage  of 
various  articles  cannot  be  itself  declared  a  nui- 
sance, torn  down,  and  hauled  away  by  tbe  city  as 
being  in  a  dangerous  situation  and  annoying  to  the 
public,  where  the  public  records  do  not  show  any 
establishment  of,  or  that  such  building  Is  within, 
tbe  fire  limits,  or  that  t  he  building  has  been  erected 
since  its  establishment,  and  in  violation  of  its  ordi , 
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nance,  such  building  being  not  itself  a  nuisance;, 
and  therefore  Its  arbitrary  destruction  by  tbe  city 
is  the  violation  of  a  right  of  property.  Allison  v» 
Uichmond,  51  Mo.  App.  133. 198. 

In  a  case  where  the  city  authorities  claimed 
power  under  their  charter  to  remove  any  forge, 
blacksmith  shop,  or  other  structure  within  the  city 
where  In  their  opinion  it  was  necessary  so  to  do  ia 
order  to  insure  against  fire,  also  to  remove  any 
stovepipe  that  should  endanger  the  city  by  fire,  it 
was  held  that  they  liad  no  power  to  remove  ihe^ 
building  of  a  blacksmith  shop  where  there  was  no 
necessity  so  to  do,  the  building  Itself  being  barm- 
less  and  tbe  sparks  emitted  from  tbe  forge  useci 
therein  being  tbe  danger,  and  tbe  court  therefore- 
condemned  the  removal  of  the  building  itself  an(^ 
confined  the  action  of  the  authorities  to  tbe  re- 
moval of  the  forge  used  therein.  Dupree  v.  Bruna^ 
wick,  82  Oa.  727.729. 

So,  the  destruction  of  a  house  as  a  nuisance  upoo- 
tbe  report  of  the  building  Inspectors  and  en- 
gineer of  the  city,  where  the  city  charter  con- 
fers authority  upon  the  municipal  authorities  tf> 
act,  and  cauise  nuisances  to  be  abated  which  ara- 
likely  'to  endanger  tbe  health  of  the  city  or  of  any 
neighborhood^*  only  upon  the  report  of  the  bear* 
of  health  and  in  pursuance  of  its  recommendation* 
Frank  v.  Atlanta,  72  Ga.  428,  432. 

Buildings  in  which  particular  trades  are  carrledi 
on,  or  houses  which  are  kept  in  a  disorderly  man-^ 
ner,  or  used  for  unlawful  purposes,  are  not  nui- 
sances per  se.  but  it  is  the  abuse  of  them  which  con- 
stitutes the  nuisance.  Miller  v.  Burch.  82  Tex.  208» 
5  Am.  Rep.  242;  Burditt  v.  Swenson,  17  Tex.  480.  67 
Am.  Dec.  685;  Dargan  v.  Waddill,  9  Ired.  L.  244.  49* 
Am.  Rep.  4^1:  Welch  v.  Stowell,  2  Dougl.  (Mich.)  332^ 
CzHrniecki  v.  Bollman  (Pa.)  10  Cent.  Rep.  06;  Hex.  v. 
Papplneau,  1  Strange,  686;  Chicago  V.  Union  Stock 
Yards  &  T.  Co.  164  111.  224.  35  L.  R.  A.  281. 

So,  in  the  case  of  a  lawful  business,  carried  on  la. 
a  certain  locality,  declared  a  nuisance  by  a  state- 
statute,  the  nuisance  consists  in  the  use  of  the 
building  for  the  purposes  of  such  business,  and  not 
in  the  location  of  the  building  itself,  and  it  oannor 
be  abated  by  the  public  destroying  tbe  building 
without  making  the  town  liable  for  the  damages- 
occasioned  thereby.  Brlgbtman  v.  Bristol,  65  He. 
436. 20  Am.  ftep.  711. 

Although  a  house  kept  as  a  house  of  Hi  fame  and- 
as  a  resort  for  thieves  and  other  disreputable  peo- 
ple Is  a  public  and  common  nuisance,  yet  such  fact 
will  not  enable  the  public  authorities  to  destroy  the 
building  and  its  furniture  In  order  to  abate  such- 
nuisance,  and  such  a  proceeding  is  therefore  un  • 
lawful.  Ely  v.  Niagara  County  Supers.  38  N.  Y.  297,. 
300. 

But  a  different  rule  would  appear  to  eiclst  where- 
tbe  building  itself  is  of  a  highly  Inflammable  and- 
combustible  nature.  See  Fields  v.  Stokley,  99  Pa. 
806,  44  Am.  Rep.  109. 

And  In  such  cases  the  power  of  tbe  common  coun- 
cil Is  limited  to  the  prevention  and  suppression  of 
the  nuisances  even  though  the  ordinance  declarer 
them  to  be  nuisances  and  orders  their  abatements 
Welch  V.  Stowell,  2  Dougl.  (Mich.)  882. 
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ice  at  the  expense  of  the  owner  of  the  prop- 
erUr.  These  £ict8  alone  are  the  test.  The 
ordinance  erects  no  other  standard  hy  which 
iLe  supposed  nuisance  is  to  be  measured  or  de- 
termined. No  reference  or  regard  whatever 
is  had  as  to  the  condition,  character,  situation, 
or  sarroundinf^s,  which  might  tend  to  render 
the  buildings  unsafe  in  any  manner  to  the  pub- 
lic, or  a  detriment  to  the  health  or  incon- 
▼enience  of  the  public.  There  is  an  entire  ab- 
sence of  facts  declared,  tending  to  show  that, 
if  such  partially  destroyed  buiidini;  is  suffered 
to  remain,  it  may  be  productive  of  annoyance 


or  injury  to  the  public.  That  such  a  building 
may  become  a  nuisance,  if  maintained,  by 
reason  of  the  ruinous  and  weak  condition  of 
its  walls  or  other  parts,  thereby  rendering  them 
liable  to  fall  and  do  injury  to  persons  passing- 
by,  or  resulting  in  injury  to  an  adjoining 
owner,  is  a  weil-established  legal  proposition. 
It  is  said  by  an  eminent  author  that  such  & 
building  as  last  mentioned,  on  a  public  street, 
is  a  public  nuisance,  and  a  private  nuisance  to- 
those  owning  properly  adjacent  to  it.  Wood, 
Nuisance,  §  109.  It  is  evident,  however,  that  in 
such  a  case  the  nuisance  would  consist,  not 


It  must  he  fln  extreme  case  which  will  authorize 
tbe  muDlcipfll  authorities  of  a  city  to  doom  a  houw 
to  deetruction  Xty  a  simple  resolution  declarinR  ft 
to  be  a  bouse  of  ill  fame  and  a  nuisance.  Welch  v. 
BcovrelL  2  Douffl.  (Mich.)  888. 

And  tbe  law  of  neoessity  alone  will  Justify  tbo 
oocnmon  council  of  a  city  in  reaortlnff  to  the  de- 
■tmctlon  of  property  in  order  to  suppress  houses  of 
ill  Came.  Welch  v.  Stowell,  2  Dougl.  (Mich.)  888. 

As  to  the  right  to  Interfere  In  the  case  of  partiou- 
lar  trades  as  nuisances,  see  note  to  Ez  parU  Laoey 
(GaD  — L.ELA. — . 

'nie  power  to  destroy  buUdlnm  in  order  to  re- 
move tbe  danger  caused  by  the  structure  itself  as 
dfBtliuruished  from  ita  use  is  further  treated  of  in 
tbe  cases  of  wooden  buildings,  inftUt  lY.,  and  also  In 
cBt<M  under  L,  twprcu 

IIL  Over  the  use  of  buUding$, 

Tbe  question  of  municipal  control  over  nuisances 
arising  from  particular  trades  will  be  found  dls- 
euseed  in  note  to  Ex  parte  Lacey  (Cal.>— L.  H.  A. — . 

Where  tbe  nuisance  consists  in  the  use  to  which 
tbe  building  is  put«  the  remedy  is  to  stop  such  use. 
Barclay  V.  Com.  25  Pa.  603.  605,  64  Am.  Dec.  715; 
Kazworthy  ▼.  Sullivan,  66  UU  App.  48. 51:  AUlsnn  v. 
KicbmoDd,  51  Mo.  App.  183, 188;  Miller  v.  Burch,  88 
Tex.  808,  5  Am.  Hep.  248:  Ely  v.  Niagara  Ck)unty 
Supers.  36  N.  Y.  297, 800;  Moody  v.  Niagara  County 
8upere.  46  Barb.  669;  United  States  Illuminating  Co. 
▼.  Oranr,  56  Hun,  222,  diclum;  Welch  r.  Stowell,  8 
Dooffl.  (31icb.>  832;  State,  Bodwell.  v.  Newark,  84  N. 
J.  !«.  254.  267;  Dupree  v.  Brunswick,  88  Ga.  727:  ChU 
ca«o  V.  Union  Stock  Yards  &  T.  Co.  164  111.  284, 36  L. 
R.  A.  281:  OEamieckl  v.  BoUman  (Pa.)  10  Cent.  Rep. 
90c  ELeg.  V.  Pappineau,  1  Strange,  680;  Brown  v.  Per- 
iciofl,12Gray.89, 100. 

So  with  respect  to  tbe  use  to  which  real  property 
may  be  put  it  is  said,  every  bolder  of  property, 
bowever  absolute  and  unqualified  may  be  his  title. 
bolde  it  under  the  Implied  liability  that  bis  use  of 
it  may  be  so  r^ulated  that  it  shall  not  be  injurious 
to  tbe  equal  enjoyment  of  others  having  an  equal 
ri^bt  to  the  enjoyment  of  their  property,  nor  in- 
jurious to  tbe  rights  of  the  community.  McKik>- 
bm  V.  Fort  Smith,  86  Ark.  858,  865. 

Tbe  city  government  has  tbe  general  power  to  so 
reirulate  tbe  use  and  enjoyment  of  private  property 
in  tbe  city  as  to  prevent  its  proving  pernicious  to 
tbe  citizens  generally.  It  may.  when  the  use  to 
wbich  tbe  owner  devotes  bis  property  becomes  a 
ouiaanoe.  compel  him  to  cease  so  to  use  it,  and  pun- 
ieb  him  for  refusing  to  obey  its  ordiDsnoes  or  reg> 
ulations  concerning  such  use.  Louisville  City  R. 
Co.  V.  Louisville,  8  Bush,  410,  422;  Ashbrook  v.  Com. 
1  Bush.  189. 

Aud  this  Is  so  for  the  reason  that  tbe  power  to 
interfere  with  the  citizen  In  tbe  use  and  enjoyment 
of  his  property  Is  Indispensable  to  government. 
LcmisvfHe  ary  R.  Co.  v.  LouisvUle,  8  Bush,  410.  422. 

Police  regulations  which  direct  tbe  use  of  private 
property  so  as  t  >  prevent  Its  proving  pernicious  to 
tbe  ctUaensat  large,  and  thus  becoming  a  nuisance, 
mns  not  void  although  they  may  In  some  measure 
interfere  with  private  rights  without  providing  1 
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compensation.  Harvey  v.  Dewoody,  18  Ark.  258, 
2t^.  To  the-  rame  effect  Baker  v.  Boston,  12  Pick. 
194;  Yanderbllt  v.  Adams.  7  Cow.  849;Stuyve8ant  v. 
New  York,  7  Cow.  588:  SUte,  Marshall,  ▼.  Cadwala- 
der.  88  N.  J.  L.  288,  284. 

Tbe  legislature  may  prohibit  tbe  use  of  land 
wbich  thecommon  law  would  reorard  as  a  nuisance  if 
it  endangers  adjoining  bouses  or  the  highway,  and 
may  autborlze  cities  and  towns  by  ordinanoes  and 
by-laws  to  make  similar  prohibitions.  Com.  v. 
Parks.  155  Mass.  581.  532;  Salem  v.  Maynes,  123  Mass. 
372,  875;  Barbier  v.  Connolly,  118  U.  S.  27,  28  L.  ed. 


Under  the  Pennsylvania  statutes  of  1849,  the 
board  of  health  have  power  *^co  remove  the  cause 
of  all  nuisances  that  now  exist  or  may  hereafter 
be  created,*^  and  therefore  they  have  power  to  or- 
der a  lot  upon  which  a  nuisance  exists  to  be  fenced 
in,  tbe  absence  of  such  fence  being  the  reason  of 
the  nuisance,  allowing  persons  by  reason  of  its  non- 
existence to  deposit  flltb  tbereon.  Wistar  v.  Ad- 
dicks.  0  Phila.  146. 

Where,  by  tbe  city  charier,  all  nuisances  are  un- 
der tbe  supervision  of  the  town  authorities,  and 
tbe  act  provides  for  a  board  of  health  whose  duty 
it  is  to  report  all  nuisrtnces,  and  thereupon  they  are 
to  be  summarily  at>ated,  although  the  powers  so 
given  to  tbe  town  by  such  charter  are  broader 
than  those  conferred  by  tbe  Georgia  general  lawa 
of  183d,  yet  the  city  authorities  have  full  power  un- 
der such  charier  to  abate  a  nuisance  on  tbe  report 
of  the  board  of  health,  and  therefore  the  abate- 
ment of  a  nuisance,  such  as  a  mill  and  machinery 
run  by  water,  is  valid  even  though  nuisances  of 
that  character  are  provided  for  in  the  act  of  1883. 
Montezuma  ▼.  Minor,  70  Ga.  191. 

A  city  ordinance  providing,  inter  alia,  that  tbe 
keeping  or  controlling  of  any  bouse  or  building 
within  tbe  corporate  limits  of  the  city,  where  loud 
or  unusual  noises  are  permitted,  or  where  persona 
are  permitted  to  congregate  and  engage  in  tbe  use 
of  profane  or  vulgar  language  to  tbe  disturbance 
of  others.  Is  a  common  nuisance,  is  valid  under 
6  450  of  the  Iowa  Code;  and  as  such  ordinance,  or 
tbe  information  filed  thereunder,  does  not  charge 
an  unlawful  assemblage,  or  tbe  nuisance  as  defined 
by  statute,  tbe  same  is  not  void  for  tbe  reason  that 
tbe  offecse  referred  to  therein  is  punishable  under 
the  la  ws  of  tbe  state.  Oenterviile  v.  Miller,  57  Iowa« 
66  and  2^5. 

Tet  a  trade,  occupation,  or  establishment,  or  a 
thing  useful  in  its  character,  and  which  in  the  com- 
mon experience  and  observation  of  men  is  not  a 
nuisance  In  fact,  cannot  be  conclusively  declared 
to  t)e  a  nuisance  by  tbe  council  of  a  city.  Harmi- 
son  V.  Lewlston,  46  111.  App.  104. 105. 

See  further  as  to  nuisances  by  trade  or  business^ 
the  note  to  Exparte  Lacey  (Cal.)  —  L.  R.  A.  — . 

To  make  an  occupation,  indispensable  to  the 
health  and  comfort  of  a  civilized  man,  and  tbe  use 
of  property  necessary  to  carry  it  on,  a  nuisance,  by 
a  mere  arbitrary  declaration  In  a  city  ordinance, and 
suppress  it  as  such,  are  simply  to  confiscate  prop- 
erty and  deprive  itsowner  of  it  without  due  process 
of  law,  and  it  also  abridges  the  liberty  of  the  owner 
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alone  in  the  fact  that  the  buildiDg  was  one 
that  had  been  partially  destroyed*  but  in  its 
being  maintained  in  its  unsafe  or  dangerous 
•condition.  It  may.  however,  be  maintained 
in  a  partially  destroyed  condition,  and  yet  be 
harmless  in  all  respects;  the  unsafe  condition 
thereof  depending  upon  the  extent  of  the  de 
«truction;  and  another  feature  to  be  considered 
would  be  whether  it  was  remote  from  a  public 
«treet  or  passway.  But  the  ordinance  does  not 
talse  into  account  any  of  these  facts  or  fea- 
tures«  but  expressly  condemns  and  outlaws  as 
4i  nuisance  the  maintaining  of  any  partially 


destroyed  building  without  regard  to  its  char- 
acter as  to  danger  by  reason  of  its  weak  con- 
ditioQ  or  location  or  surroundings.  By  ^  28 
of  the  act  under  which  the  city  of  Evansville 
is  operating,  its  common  council  is  empowered 
to  declare  what  shall  constitute  a  nuisance,  and 
to  require  its  abatement,  and  to  assess  the  ex- 
penses of  its  removal  against  the  person  caus- 
ing the  same  or  suffering  It  to  exist.  Acts 
1895,  p.  350.  But  the  rule  is  well  settled  that 
a  municipal  corporation,  although  empowered 
by  law  to  declare  what  shall  constitute  a  nui- 
sanoe,  may  not  declare  that  to  be  one  which  in 


to  select  bis  own  oocupation  and  hia  own  methods  In 
the  pursuit  of  happiness,  and  prevents  bim  from 
'enjoying  his  riRhts,  prlvUeires,  and  immunities,  and 
deprives  him  of  the  equal  protection  of  the  laws 
eecured  to  every  person  by  the  United  States  Con- 
«tltut1on.   Rs  Sam  Kee,  81  Fed.  Rep.  680. 

So,  the  particular  use  of  property  declared  a  nui- 
sance by  an  ordinance  of  a  municipal  corporation 
•does  not  make  such  use  a  nuisance,  unless  it  be  so 
In  fact  according  to  the  common-law  or  statutory 
deMnnion  of  a  nuisance.  State  v.  Mott,  61  Md.  S97« 
•48  Am.  Bep.  10&,  107. 

And  a  law  or  ordinance  which  denies  to  the 
•owner  of  property  the  ri«ht  to  conduct  thereon  a 
lawful  business  is  Invalid  unless  the  business  to 
which  It  relates  is  of  such  a  noxious  or  offensive 
•character  that  the  health,  safety,  or  comfort  of  the 
eurroundinff  community  requires  its  exclusion 
from  that  particular  locality.  Ex  parte  WhitweJlt 
^  Cal.  78,  88, 19  L.  EL  A.  727. 

The  power  to  prevent  nuisances  does  not  directly 
or  by  implication  carry  with  it  the  authority  to  bold 
the  owner  of  a  building,  who  may  never  himself 
visit  it.  responsible  for  the  nuisance  of  keeping  a 
house  of  ill  fame,  committed  by  his  tenant  without 
■fais  knowledge  or  consent,  and  such  a  by-law  is  not 
only  unauthorised  but  unreasonable.  State  v. 
Webber,  107  N.  C.  968,  986. 

An  ordinance  passed  or  amended  after  a  decision 
•prohibiting  the  erection  of  a  wheel,  such  as  the 
Ferris  wheel,  in  a  special  locality,  which  prohibits 
tbe  operation  of  such  a  wheel  within  a  district  cre- 
4ited  especially  to  include  such  locality.  Is  not  in 
•any  sense  a  regulation,  but  Is  an  attempt  at  prohi- 
bition, which  to  an  unlawful  interference  with  the 
right  to  use  private  property,  when  such  creates 
•neither  a  private  nor  a  public  nuisance,  nor  is  a 
nuisance  perse,  nor  even  a  public  nuisance  with 
which  the  municipal  authorities  have  power  to  in- 
terfere. Ferris  Wheel  Co.  v.  Chicago,  27  Chicago 
liegal  News.  860. 

A  city  cannot  by  ordinance,  whatever  its  pro- 
-visions,  recover  a  penalty  of  an  Individual  for 
keeping  within  the  city  limits  articles  of  property 
which  otherwise  might  be  owned  and  kept,  merely 
'bt'^ause  they  emit  a  disagreeable  odor,  the  same 
-not  being  a  nuisance  per  se.  Lippman  v.  South 
Bend,  84  Ind.  276,  279. 

A  city  ordinance  passed  for  the  purpose  of  regu- 
Intinir  the  building  and  conducting  of  private  hos* 
-pitals  within  the  city  limits  is  not  within  tbe  pro- 
visions of  a  statute  incorporating  a  town  which 
•empowers  the  city  authorities  to  enforce  ordi- 
fiances  to  erect  aud  establlsb.  inter  alia^  hospitals* 
liospitais  therein  referred  to  being  public  and  not 
private;  neither  is  such  an  ordinance  valid  as  com- 
ing within  the  general  power  of  a  city  over  the 
9)ublic  welfare  and  for  the  abatement  of  nuisances; 
neither  is  it  a  proper  exercise  of  the  implied  powers 
•of  a  city.  Bessonles  v.  Indianapolis,  71  Ind.  189, 
195. 

Hospitals  and  homes  for  the  sick  are  not  nul- 
•9fln'!es  per  9e,  Bessonles  v.  Indianapolis,  71  Ind.  189, 
t95 

An  asylum  for  the  treatment  of  mild  cases  of  in- 
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sanity  will  not  render  the  occupation  of  dwellinga 
or  schools  in  its  neigh  tx>rhood  uncomfortable  to 
such  a  degree  that  its  maintenance  would  be 
deemed  a  nuisance,  or  any  impairment  of  the  8ul>- 
staotial  rights  of  the  occupants  of  such  dwellings 
or  schools.  Ex  parte  Whltwell,  98  Cal.  79, 83, 10  U 
R.A.727. 

Such  an  asylum  for  the  treatment  of  mild  forma 
of  Insanity  is  not  like  a  private  asylum  for  the  oon- 
flnemeot  of  dangerous  lunatics,  or  a  hospital  for 
the  treatment  of  loathsome  or  contagious  die- 
eases,  and  the  reasons  which  make  it  necessary  and 
proper  to  exclude  from  the  thickly  settled  portiona 
of  cities  and  towns  slaughterhouses,  soap  factoriee, 
tanneries  with  their  offensive  smells,  magazinea 
for  the  storing  of  powder,  and  powder  mills  with 
their  attendant  dangers,  or  any  business  or  occu- 
pation which  seriously  iaterferes  with  the  health 
or  comfort  of  others,  if  permitted  in  such  localiUee, 
do  not  apply  to  a  hospital  whose  inmates  are  harm- 
less, even  though  insane.  Ex  parte  Whltwell,  08 
Cat.  78,  88, 19  L.  R.  A.  727. 

The  fact  that  a  stock- yard  company  In  operatlnir 
a  railroad  through  a  city  creates  a  nuisance  by  tbe 
transportation  of  live  stock  or  substances  injur- 
ious  to  the  health  and  general  welfare  of  the  com- 
munlty  does  not  Justify  the  city  in  removing  ita 
tracks  from  the  streets  as  the  easiest  way  of  abat. 
ing  the  nuisance,  to  the  destruction  of  the  value  of 
the  entire  road,— especially  where  It  Is  authorized 
by  its  charter  to  transport  between  railroads  freight 
and  property  of  every  kind,  loaEmuch  as  the  un- 
lawful use  may  be  prevented  without  destroying 
the  structure  which  has  been  lawfully  erected. 
Chicago  V.  Union  Stock  Y'ards  ft  T.  Co.  164  IlL  2£i, 
86L.R.A.281. 

IV.  ff ooden  and /ramehufldifigs. 

The  power  of  a  municipal  corporation  to  reira- 
late  or  restrain  the  erection  of  wooden  or  frame 
bulldlDgs  within  its  limits  or  within  specified  dia- 
tricts  has,  in  many  cases,  been  upheld  as  a  valid 
exercise  of  the  police  power,  although  the  pro- 
visions of  the  city  ordinance  upon  tbe  subject  have 
not  expressly  declared  such  buildings  to  be  nui- 
sances. The  tollowlDg  cases  support  thia  power: 
Montgomery  v.  Louisville  ft  N.  R.  Co.  84  Ala.  127; 
Canepa  v.  nirminfrham,  82  Ala.  858:  McCloskey  v. 
Kreling.  76  Cal.  611:  Ex  parU  Fiske.  72  Cal.  125;  Re 
Tick  Wo,  68  Cal.  204,  287.  68  Am.  Itep.  12:  Daggett 
V.  State,  4  Conn.  60, 10  Am.  Dec.  100:  Tuttle  v.  State, 
4  Conn.  68;  Townsend  v.  Hoadley,  12  Conn.  541; 
Brown' V.  Hunn,  27Conn.  882. 71  Am.  Dec  71;  Welch 
V.  Hotchkiss,  39  Conn.  140, 12  Am.  Bep.  883;  Stam- 
ford V.  Studwell.  60  Conn.  85;  Des  Moines  v.  Gil- 
christ, 67  Iowa,  210,  56  Am.  Rep.  841;  Keokuk  ▼• 
ScroRgs,  89  Iowa,  447:  State  v.  Schuchardt,  42  La. 
Ann.  49;  State  v.  0*NeUl.  49  La.  Ann.  1171;  Com.  ▼• 
Tewksbury,  11  ^et.  65,  58:  Coffin  v.  Nantucket,  5 
Cusb.  260:  Cordes  v.  Miller,  89  Mich.  681. 88  Am.  Rep. 
480;  Hlnes  v.  Charlotte,  72  Mich.  278;  Alexander  v. 
Greenville.  54  Mlm.  650;  Bichlenlaub  v.  St.  Joseph* 
113  Mo.  395,  18  L.  R.  A.  590:  State,  Thompson,  v. 
Kearney,  25  Neb.  262;  Stllwell  v.  Buffalo  Riding 
Academy,  21  Abb.  N.  a  472;  New  York  Fire  Depu 
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fact  is  not.  Firit  Nat.  Bank  r,  SarlU,  129 
lod.  201.  13  L.  R.  A.  481,  and  aalhorities 
there  cited;  Baumgartner  ▼.  Basty,  100  lod. 
575.  60  Am.  Rep.  830;  Des  Plainer  y,  Poyer, 
123  111.  848;  Dtnter  v.  MuUen,  7  Colo.  845; 
ErerettY.  Council  Bluffg,  46  Iowa,  66;  Tales  v. 
Milmvkee,  77  U.  S.  10  Wall.  4»7.  19  L.  ed. 
:984;  Tiedcman,  Pol.  Power,  S  122;  Wood. 
^uisaDces.  ^g  742-744;  Lippman  v.  South 
Bend,  84  Ind.  276;  Dill.  Mud.  Corp.  §  374; 
^ie  Y.  Jersey  City,  29  N.  J.  L.  170;  Beach, 
Pub.  Corp.  §§  1026,  1029.  1031. 
In  Yates  v.  Milwaukee,  77  U.  8.  10  Wall. 


497,  19  L.  ed.  984,  the  Supreme  Court  of.  the 
United  States,  in  coosideriog  the  power  con- 
ferred upon  the  city  of  Milwaukee  to  declare 
what  shall  constitute  a  nuisance,  per  Justice 
Miller,  said:  "It  is  a  doctrine  not  to  be  toler- 
ated in  this  country,  that  a  municipal  corpora- 
tion, without  any  general  laws,  either  of  the 
( ity  or  of  the  stale, within  which  a  given  struc- 
ture can  be  shown  to  be  a  nuisance,  can. by  its 
mere  declaration  that  it  is  one,  subject  it  to  re- 
moval by  any  person  supposed  to  be  aggrieved, 
or  even  by  the  city  itself.  This  would  place 
every  house,  every  business,  and  all  the  property 


T.  Buffum,  2  B.  D.' Smith.  611;  New  York  Fire 
DepL  ▼.  Bubler.  36  N.  Y.  177;  Ogden  v.  Weldeo, 
•A  N.  Y.  8.  R.  235;  Cleveland  v.  Lenze,  27  Oblo 
£t.  883;  Hubbard  v.  Med  ford,  20  Or.  816:  Horta- 
niaa  r.  Younir,  18  Phlla.  19;  Aldricb  v.  Howard.  7 
B.  r.  199;  Olympia  v.  Mano,  1  Wacb.  888, 12  L.  R.  A. 
150;  Carroll  v.  Lyncbburpr,  84  Ya.  808. 

But  in  Kneedler  v.  Norristowo,  100  Pa.  868.  45 
Am.  Bep.  884,  the  power  of  t  be  borough  to  prohibit 
the  erection  of  frame  buildings  wltbin  the  limits 
of  the  city  was  denied,  the  charter  of  the  borough 
'eoDtaining  no  authority  to  enact  ordinances  pro- 
blbitingthe  erection  of  sucb  buildings,  tbegraotof 
the  geDcral  power  conferred  upon  the  borough 
•cootaiDing  nothing  from  which  an  authority  can 
beDecessarily  Inferred  or  to  which  it  Is  Indispensa- 
hie. 

Again,  under  an  act  authorizing  the  corporation 
to  pan  by-laws  to  prevent  the  erection  of  wooden 
buildings  within  such  parts  of  the  city  as  the  cor- 
poration may  dieflne,  a  by-law  of  the  city  council 
defining  fire  limits  and  prohibiting  the  erection  of 
■any  building  within  such  limits  other  than  of  stone, 
brick,  iron,  or  other  material  of  an  Incombustible 
tnture  is  declared  void,  in  Atty.  Gen.  v.  Oampbell, 
19Gnot«Ch.  (U.  C.)299. 

And  so,  a  tiy-law  of  a  city  passed  under  Ontario 
Bev.  Stat.  chap.  174, 1 407,  subeec.  8,  which  defines 
•tn  limits  and  describes  the  manner  in  which  build- 
ings are  to  be  erected,  and  also  restricts  the  relay- 
ing or  recovering  the  roof  of  existing  buildings, 
•except  in  the  manner  preecrll)ed  by  sucb  ordi- 
fiSDoe.  is  held  to  be  ultra  vWts  so  far  as  it  relates 
<to  existing  btitldings.  Reg.  y.  Howard,  4  Ont* 
itep.a77. 

So,  It  baa  been  B«id  that  while  the  legislative 
power  to  authorize  the  prohibition  of  the  erection 
of  wooden  buildings  may  be  conceded,  yet  the  na- 
ture of  the  power  is  so  high,  and  the  subjects  them- 
<eelves  so  various,  that  it  is  not  naturally  embraced 
to  the  subordinate  power  to  declare  and  abate 
ottiaaoces.  Are  limits  having  lieen  generally  treated 
4a  distinct  and  provided  for  by  separate  and  dis- 
tinct grants  of  power  under  the  Texas  laws.  Pye  v. 
Petenon,  45  Tex.  812,  33  Am.  Bep.  808. 

Yet.  on  the  other  hand,  it  has  been  stated  that 
under  the  general  welfare  clause  found  in  the 
-cbarters  of  municipal  corporations  such  bodies 
may  regulate,  inter  alia,  the  manner  of  construct- 
ing buildloga,  the  places  where  wooden  buildings 
<nay  be  built,  and  may  also  prohibit  the  storage  of 
imflammable  substances  In  insecure  struciures. 
CUrk  V.  South  Bend,  86  Ind.  ;i76, 278. 44  Am.  Kep.  18, 
1&;  Williams  v.  Augusta.  4  Oa.  609;  Frederick  v. 
Aarusta,  5  Gh.  661;  Charleston  v.  Blford,l  McMuil. 
L.231:  Brady  v.  North  Western  Ins.  Co.  11  Mich. 
4%  Douglass  v.  Com.  2  Bawie,  202:  Wadleigb  v. 
i'Uman,  12  Me.40S,  28  Am.  Dec.  188;  Vtinderbilt  v. 
Adams,  7  Cow.  349;  Monroe  v.  Hoffman,  29  La.  Ann. 
«l.  656, 29  Am.  Bep.  845.  346. 

Sacharlght  must  exist  ex  neeessUate,  without 
special  legislative  authority,  upon  the  principles  of 
tbe  maxim  tie  vUre  tuo ut  oHenum  nun  lattUut.  Mon- 
roe v.  Hoffman,  28  La.  Ann.  651, 666,  29  Am.  Bep. 
345,8i6. 


In  Hawley  V.  Harrell.  19  Conn.  142.  the  power  of 
the  local  authorities  to  remove  wooden  buildings 
from  the  8tr«^ts  as  an  olwtruotion  and  nuisance 
preventing  street  improvements,  especially  after 
notice  to  the  owner,  was  upheld. 

And  again,  in  Cheek  v.  Aurora,  92  Ind.  107,  112« 
113w  the  same  power  was  upheld  where  such  build- 
ings had  become  nuisances  as  obstruodng  the 
streets. 

So,  with  respect  to  the  right  of  a  municipal  cor- 
poration to  destroy  buildings  in  order  to  prevent 
the  spreading  of  fire,  this  is  generally  held  to  be  a 
valid  exercise  of  the  police  power,  although  the  or- 
dinance granting  such  power  may  not  have  placed 
the  same  upon  the  irround  of  nuisance.  Coffin  v. 
Nantucket,  5  Cush.  289;  Bussell  v.  New  York,2  Denio, 
461;  People.  Brisbane,  v.  Buffalo,  76  N. Y.  668.  82  Am. 
Bep.  837;  New  York  v.  Lord,  17  Wend.  286, 18  Wend. 
128;  Stone  v.  New  York,  28  Wend.  157:  White  v. 
Charleston,  2  Hill,  L.571:  KfUer  v.  Corpus  Christi. 
60  Tex.  614, 32  Am.  Bep.  613;  Field  v.  Des  Moines,  89 
Iowa.  675. 18  Am.  Bep.  46.  • 

In  many  cases,  however,  it  has  been  sought  to  de- 
clare the  erection  of  wooden  or  frame  buildings 
contrary  to  the  provisions  of  the  city  ordinance  a 
nuisance,  and  the  following  cases  show  the  light  in 
which  the  courts  have  regarded  this  subject. 

As  in  other  cases  involviDg  the  question  of  mu- 
nicipal control  over  nuisances,  the  authorities  can 
exercise  only  such  powers  as  are  expressly  or  im- 
pliedly conferred  by  their  charter,  such  powers 
being  strictly  construed,  the  restrictions  placed 
upon  such  buildinKS  t)eiDg  regarded  as  invasions  of 
private  rights.  Keokuk  v.  Scroggs,  38  Iowa,  447; 
Pratt  V.  Litchfield,  68  Conn.  112,118;  Booth  v.  State, 
4  Conn.  65. 

A  wooden  building,  though  erected  contrary  to 
law,  is  not  per  te  a  public  nuisance,  although  it 
may  become  such  by  the  manner  in  which  it  is  used 
or  allowed  to  be  used.  Fields  v.  StokJey,  99  Pa. 
^06, 44  Am.  Bep.  109. 

And  the  erection  of  a  wooden  building  wltbin  the 
limits  of  a  city  or  village  Is  not  in  and  of  itself  a 
nuisance;  neither  does  the  fact  that  such  erection 
is  prohibited  by  ordinance  make  it  a  nuisnnce.  St. 
Johns  V.  McFbrlan.  83  Mich.  72,  20  Am.  Bop.  671. 

Again,  such  a  building,  not  being  a  nuisance 
per  se,  cannot,  when  erected,  he  alrated  by  ordi- 
nance as  being  within  fire  limits  afterwards  estab- 
lished. Allison  ▼.  Bichmond,  61  Mo.  A  pp.  133.  188; 
Wadleigb  v.  Oilman.  12  Me.  403,  28  Am.  Deo.  188; 
Klingler  v.  Bickel.  117  Pa.  33d. 

Neither  in  its  legal  or  general  meaning  does  the 
word  *'nuisnnce"  apply  to  wooden  buildings  either 
in  cities  or  towns,  and  their  erection  and  occupa- 
tion are  an  ordinary  exercise  of  property  right, 
and  do  not  fall  within  the  definition  of  a  nuisance 
at  common  law.  Pye  v.  Peterson,  46  Tex.  312,  23 
Am.  Bep.  008.  Here  the  nuisancesousht  to  be  sup- 
pressed was  wooden  buildings  erected  within  cer- 
tain fire  limits  established  by  the  municipality. 

But  when  a  wooden  buUdIng  is  erected  in  a  place 
prohibited  by  law,  and  where  it  endangers  the 
safety  of  adjoining  property,  it  may  become  a  nui- 
sance, and  if  the  locality  and  oharaoier  of  such  % 
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of  .the  city,  at  the  uncontrolled  will  of  the  tem- 
porary local  authorities  "  Id  the  case  of  Lake 
Vtews,  Letz,  44  III.  81,  it  is  said:  "There  are 
some  things  which  io  iheir  nature  are  nuisances, 
and  which  the  law  recognizes  as  sucb.  There  are 
others  which  may  or  may  not  be  so,  their 
character  in  this  respect  depeodlDgon  circum- 
stances." In  Tiedcman,  Pol  Power,  122a,  it 
is  said:  "A  certain  use  of  lands,  harmless  in 
itself,  does  not  become  a  nuisance,  because 
the  legislature  has  declared  it  to  be  so."  In 
Denver  v.  AfuUen,  7  Colo.  345,  the  supren^e 
ct)urt  of  Colorado,  in  construing  a  provision 


in  the  charter  of  the  city  of  Denver  confer- 
rin?  authority  upon  its  council  to  declare  whal 
shall  be  a  nuisance,  and  to  prevent  and  abate- 
the  same,  held  tbat  such  conferred  power  did 
not  authorize  the  couucil  to  arbilrarily  declare 
any  particular  thing  a  nuisance  which  had  nor 
theretofore  been  pronounced  such  by  law,  or 
^o  adjudged  by  a  judicial  determination.     la 
the  course  of  the  opinion,  on  page  358.  7  Colo. . 
the  court  said:     *' The  proper  const ructioD  of 
this  language  is  that  the  city  is  jclothed  with 
anthoriiy  to  declare,   by  general  ordinance, 
what  shall  constitute  a  nuisance.     That  is  ia 


building  endanger  the  safety  of  surroundinir 
buildings  it  may  be  treated  as  a  nuisance,  and  a 
governmental  body  having  a uthoriry  to  legislate 
upon  sucb  subjects  may  prohibit  its  erection  in 
places  where  it  would  endanger  the  safety  of  sur- 
roundfng  property.  Baumgartner  v.  Hasty,  100 
Ind.  G76.  676,  50  Am.  Bep.  830. 

Municipal  corporations,  pursuant  to  the  powers 
conferred  upon  them,  may  remove  or  compelthe 
removal  of  wooden  buildings  erected  in  violation 
of  a  valid  ordinance:  not  necessarily  t)ecause  the 
building  thus  erected  is  a  nuisance,  but  because  its 
erection  is  a  violation  of  the  ordinance  and  in  de- 
fiance of  the  law.  First  Nat.  Bank  v,  Sarlls,  129 
Ind.  201, 18  L.  R.  A.  481. 

An  ordinance  prohibiting  the  erection  of  wooden 
buildmgs  wlihin  the  city  limits  was  upheld  In 
Easton  Comrs.  v.  Covey,  74  Md.  262,  as  within  the 
genera)  powers  conferred  by  the  city  charter,  and 
not  limited  or  qualified  by  the  subsequent  special 
grants  of  power,  such  as  the  abatement  of  nui- 
sances, such  ordinance  not  being  unreasonable  but 
useful  and  essential  to  the  welfare  and  prosperity 
of  the  town. 

Where  the  act  of  Incorporation  declared  that 
buildings  already  erected  within  the  oriiriual  plan  of 
the  street  should  not  be  considered  nuisance,  but 
that  new  buildings  erected  in  place  thereof,  owing 
to  decay,  etc..  should  not  be  built  on  such  streets, 
and  if  60  built  should  be  considered  nuisances,  the 
action  of  the  public  authorities  ioatiating  the  erec- 
tion of  the  defendant's  new  building  in  place  of  bis 
old  one  was  justified,  such  erection  being  subse- 
quent to  the  passing  of  the  charter.  Com.  v 
M'Donald,  16  Serg.  &  K.  800;  Arundel  v.  M*Cul1och, 
10  Mass.  70. 

So,  where  a  valid  municipal  ordinance  prohibits 
the  location  of  wooden  buildings  within  certain 
limits,  and  the  building  is  located  within  the  pro- 
hibited district  and  endangers  the  safety  of  sur- 
rounding property.  It  may  properly  be  treated  as  a 
public  nuisance,  and  as  such  abated.  Baumgartner 
V.  Hasty,  100  Ind.  675.  576.  50  Am.  Rep.  880. 

And  It  has  been  said  that  every  frame  building 
erected  in  a  closely  built  portion  of  a  town  in  vio- 
lation of  a  lawful  ordinance  prohibiting  it  may  be 
said  to  be  a  nuisance  owing  to  the  danger  from 
fire,  although  It  is  not  such  a  nuisance  per  ne  as  will 
Justify  a  private  person  in  abating  it,  Klingler  v. 
Bickel,  117  Pa.  828,  839. 

Laws  having  for  their  object  the  protection  of 
property  from  fire  and  the  health  of  the  commun- 
ity in  densely  populated  cities  must,  from  neces- 
sity, be  promptly  and  arbitrarily  enforced,  and 
therefore  a  summary  procedure,  for  the  abatement 
of  a  nuisance  under  an  ordinance  making  wooden 
buildings  a  nuisance,  and  establishing  the  fire  lim- 
its of  the  city,  on  behalf  of  the  municipal  author- 
ities, is  a  proper  exercise  of  power,  such  an  ordi- 
nance being  essential  to  the  protection  of  the  city. 
Hlne  V.  New  Uaven,  40  Conn.  478. 

Yet  the  governmental  authorities  of  a  locality 
must  determine  In  what  places  wooden  buildings 
shall  not  be  erected,  for  courts  cannot  exercise 
legislative  functions  in  sjich  matters,  and  for  them 
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to  undertake  to  pre9cril>e  such  localities  would  be 
to  usurp  governmental  powers  wbicb  rest  in  tb«» 
local  authorities.  Baumgartner  v.  Hasty,  100  Ind. 
575.  576, 50  Am.  Bep.  880. 

An  ordinance,  passed  pursuant  to  the  powers  of 
a  cbartei,  establishing  a  Ore  district,  defining  the 
limits  thereof,  and  prohibiting  the  erection,  en- 
largement, or  elevation  of  any  wooden  building  of 
any  kind  within  such  district,  authorizing  the  re- 
moval thereof  and  declaring  the  same  a  common 
nui.wnoe  abatable  by  any  person,  or  the  ma^'or,  or 
the  chief  engineer  of  the  fire  department,  or  the- 
fire  marshal  of  a  city,  with  the  advice  of  the  mayor 
after  giving  reasonable  notice,  is  reasonable  and 
valid,  and  the  court  will  refuse  to  grant  an  injunc- 
tion stayingthe  abatement  of  such  nuisance.  Hin» 
V.  New  Haven,  40  Conn.  478. 

So,  under  a  city  charter  giving  the  mayor  and- 
common  council  **power  to  abate  nuisances  public 
or  privttte,  and  to  pass  all  ordinances  they  may 
deem  necessary  for  preserving  the  health,  peace* 
good  order,  and  good  government  of  the  diy,  and* 
toen force  all  ordinances  by  them  adopted  not  in- 
consistent with  the  laws  of  this  state,"  an  ordi- 
nance forbidding  the  erection  of  wooden  or  frame 
buildings  on  certain  streets  and  giving  power  for 
the  marshal  to  remove  the  same  is  valid  and  witbin 
the  provisions  of  the  charter.  Ford  v.  ThralkUl,  64- 
Ga.  160, 17a 

And  an  ordinance  providing  that  all  steam  grist 
mills,  saw  mills,  and  other  machinery  run  by  steam  » 
contained  or  operated  In  buildings  or  structuf^^ 
wholly  or  partially  of  wood,  which  by  reason  of  de- 
fects or  dilapidations  in  the  same,  or  in  the  ma- 
chinery, or  boiler,  or  from  any  other  cause,  are  dan- 
gerous to  persons  or  property,  shall  be  considereil 
nuisances.  Is  a  valid  exercise  of  police  power  an<i 
within  a  charter  giving  power  to  regulate  and  pre- 
vent dangerous  manufactures  as  causmg  or  pro- 
moting fires,  and  to  prevent  nuisances.  Green  v» 
Lake,  60  Miss.  461. 

So,  if  the  structure  or  building  in  which  a  laun- 
dry business  is  carried  on  is  by  its  structure,  form,, 
or  material  unsafe,  the  public  authorities  may,  by 
proper  proceedings,  have  it  altered  or  removed, 
such  power  being  possessed  with  reference  to  all 
vocations  and  buildings  in  which  they  are  prose- 
cuted. Laundry  Ordinance  Case,  7  8a wy.  S96,  19- 
Fed.  Etep.  229. 281. 

The  business  of  a  laundry,  although  not  opposed 
to  good  morals  or  subversive  of  public  order  or  de- 
cency, may  when  conducted  in  certain  localities  be 
highly  dangerous  to  the  public  safety  so  as  to  re- 
quire its  regulation  by  terms  of  a  city  ordinance. 
Be  rick  Wo.  68  Cal.  204,  58  Am.  Bep.  12. 

Upon  appeal,  the  decision  in  this  case  was  re- 
versed, on  the  ground  that  the  ordinance  prohibit- 
ing such  a  business  in  wooden  buildings  within  a 
certain  part  of  the  city  without  the  consent  of  a. 
board  of  supervisors,  and  providing  that  it  ahoulc^ 
be  unlawful  for  any  person  to  engage  in  the  laun- 
dry business  within  the  corporate  limits  **witbout 
having  first  obtained  the  consent  of  the  board  or 
supervisors,  except  the  same  be  located  in  a  build- 
ing constructed  either  of  brick  or  stone,**  did  nok 
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«j,  the  city  may,  by  inch  ordinance,  deOne, 
cUBsifj,  and  enact  what  things  or  classes  of 
tbiogs'  and  under  what  conditions  and  circum- 
staoces  such  specified  things,  are  to  constitute 
iDil  be  deemed  nuisances.  For  instance,  the  city 
might,  under  such  authority,  declare  by  ordi- 
nance that  slaughter  houses  within  the  limits  of 
ihe  city,  carcasses  of  dead  animals  left  lying 
vithio  the  dt^,  goods,  boxes,  and  the  like,  piled 
up  or  remaining  for  a  certain  length  of  time  on 
tbe sidewalks, or  other  things  injurious  to  health 
or  causing  obstruction  or  danger  to  the  public 
in  the  use  of  the  streets  and  sidewalks,  should 


be  deemed  nuisances;  not  that  the  city 
council  may,  by  a  mere. resolution  or  motion, 
declare  any  particular  thing  a  nuisance  which 
has  not  theretofore  been  pronounced  to  be 
such  by  law,  or  so  adjudged  by  judicial  deter- 
mination." We  think  it  is  clear  under  the 
authorities  that  the  common  council,  by  the 
ordinance  in  controversy,  attempted  to  declare 
that  a  nuisance  which  m  fact  under  the  law 
cannot  be  so  considered,  and  therefore  tran- 
scended the  power  with  which  it  whs  invested. 
As  ascertained  by  the  authorities  it  would  be 
a  dangerous  doctrine,  and  fraught  with  much 


preicribe  a  rule  and  condltiooa  for  the  refrulatlon 
-of  the  use  of  laundry  property,  to  which  aJl  simi- 
larly situated  micrbt  conform,  but  conferred  a 
raked  arbitrary  power  upon  the  board  to  ffive  or 
vithbold  oonseut,  and  made  all  ensrajred  In  the 
business  the  tenants  at  wUl  as  to  their  means  of 
linng  nnder  the  board  of  supervisors.  Yiclc  Wo 
▼.  Hopkins,  118  IT.  9. 856. 80  L.  ed.  2S0L 

A  gimiUir  ordinance  was  upheld  in  Klnr  v.  Dav- 
-eoport^  96  IlL  805.  88  Am.  Bep.  80,  wbere  the  city 
had  power  by  ordinance  to  establish  tire  limits  and 
10  declare  the  buildlnff  or  repairing  of  buildiuirs 
with  combustible  materials  within  the  fire  limits  a 
DuisBDoe,  the  ordinance  establishinfr  such  fire  11m- 
irs,  and  enactinir  that  any  building  bulit  or  re- 
paired with  other  than  lire-proof  material,  or  any 
roof  or  glitter  placed  on  any  building  the  outer' 
surface  of  which  was  made  with  materials  other 
than  fire  proof  within  the  fire  limits,  without  per- 
mision,  should  be  deemed  a  nuisance,  the  city  mar- 
ahal  upon  the  written  authority  of  the  mayor  hav- 
ing power  to  remove  or  tear  down  such  building  in 
cases  wbere  the  offender  after  reasonable  notice 
failed  to  remove  the  building. 

A«a.tD,  if  by  the  terms  of  a  city  ordinanoe  the 
'City  la  empowered  to  infliot  a  fine  upon  a  person 
«Rctlng  wooden  buildings  within  the  limits  of  the 
city,  contrary  to  the  terms  of  the  ordinanoe,  such 
power  is  not  the  only  one  which  the  city  has,  and 
it  IB  iawf  Ql  for  it  to  remove  such  buildings  in  order 
10  protect  the  public  from  the  hazardous  conse- 
quences of  a  continuance  of  such  combustible 
matter  in  a  dangerous  position.  Wadleigh  v.  Oil- 
man. IS  Me.  408, 28  Am.  Dec.  188, 180. 

Where,  however,  the  village  ordinance  establlsh- 
lDir  fire  limits  prohibits  the  erection  or  repair  of 
any  wooden  building  within  the  prescribed  limits 
without  permission,  and  provides  that  any  build- 
io?  standing,  fronting,  or  cornering  on  the  public 
«iuare,  beooming  damaged  by  fire,  decay,  or  other- 
wise, to  the  extent  of  SO  per  cent  of  its  value,  shall 
be  deemed  and  declared  to  be  a  nuisance,  it  is  held 
that  before  the  city  authorities  can  proceed  in  a 
aummary  manner  to  tear  down  or  abate  such  nui- 
eanoe  they  muat  first  notify  the  owner  to  remove 
the  same  in  the  manner  provided  by  the  ordinanoe. 
Louisville  V.  Webster,  108  HI.  414. 

SOiWherea  valid  municipal  ordinanoe  prohibits 
the  location  of  wooden  buildings  within  certain 
limits,  and  the  building  is  located  within  the  pro- 
hibited district  and  endangers  the  safety  of  sur- 
rounding property,  it  is  properly  treated  as  a 
public  nuisance  and  as  suob  abated.  Baumgartner 
r-  Hasty.  100  Ind.  575, 576, 60  Am.  Kep.  830. 

And  the  action  of  the  oommon  council  of  a  city 
in  destroying  a  bouse  as  a  nuisance  by  reason  of 
its  endangering  the  town  by  fire  was  upheld  in 
Harrey  v.  Dewoody,  18  Ark.  252.  the  owner  hav- 
^^9  neglected  or  refused  to  comply  with  the  notice 
oftheoouocU. 

^en  the  power  over  wooden  buildings  is  ex- 
PwsBly  given  by  the  city  charter,  the  court  will  en- 
force and  uphold  the  proceedings  of  such  authori- 
ties thereunder  so  long  as  they  are  within  the  lines 
pointed  out  by  such  charter  or  necessarily  implied 


f  ronr.  the  act  of  incorporation.  Troy  v.  Winters.  4 
Thcmp.fr  aSSO. 

Tbe  above  case  was  distinguished  from  that  of 
Hudson  V.  Tborne,  7  Paige,  261,  upon  tbe  ground 
that  in  that  case  the  court  refused  to  enjoin  tbe 
erection  of  the  wooden  buildings,  the  same  not  be- 
ing a  public  nuisance,  the  action  not  being  based 
upon  an  ordinanoe  giving  power  over  such  build- 
ings. 

An  ordinanoe  establishing  and  extending  fire  lim- 
its, so  as  to  include  the  defendant's  contemplated 
wooden  buildings,  to  restrain  which,  as  a  public 
nuisanoe.  an  action  was  brought  previously  to  the 
passing  thereof,  was  upheld  in  KnoxviUe  v.  Bird, 
12  Lea,  Un,  47  Am.  Kep.  826,  although  tbe  action  was 
not  disoontinued  until  after  it  was  passed,  and  it 
was  alleged  that  It  was  really  procured  for  the  ben- 
efit of  those  specially  alteoted  by  the  alleged  nui- 
sance. 

And  an  ordinance  making  wooden  buildings 
erected  within  tbe  Are  limits  nuisanoes,  and  enact- 
ing that  they  be  pulled  down  and  abated  as  such,  is 
within  the  terms  of  a  charter  prohibiting  the  erec- 
tion of  such  buildings  within  the  defined  limits. 
Baxter  v.  Seattle,  8  Wash.  852. 

So,  ordinances  preventing  the  erection  or  con- 
struction of  wooden  buildings,  and  regulating  the 
building  of  such  houses,  etc.,  within  the  city  limits* 
being  for  tbe  public  safety  and  benefit,  have  been 
upheld  when  they  have  not  exceetjed  the  powers 
given  to  municipalities  by  their  charter  or  tbe  gen- 
eral state  law,  or  when  they  are  fairly  and  neces- 
sarily implied  or  are  essential  for  tbe  purposes  of 
such  corporations,  although  not  expressly  dec  la  red 
nuisances.  Charleston  v.  Reed,  27  W.  Ya.  681, 65 
Am.  Bep.  886. 

And  an  ordinanoe  establishing  fire  limits  and  pro- 
hibiting the  erection  or  reoonstruction  of  wooden 
or  frame  bui|dings  within  tbe  city  limits  was  upheld 
In  Brady  v.  North  Western  Ins.  Ck>.  11  Mich.  426,  the 
common  council  having  power  to  pass  such  laws, 
not  contrary  to  the  Constitution,  as  are  a  proper 
exercise  of  police  power  necessary  to  tbe  safety  of 
tbe  city,  and  suob  ordinance  is  no  condemnation  of 
property  to  public  use.  An  ordinance  passed  under 
tbe  Pennsylvania  laws  of  A  pril  18, 1705,  prohibiting 
the  erection  of  wooden  buildings  in  certain  parts 
of  tbe  city,  was  upheld  as  preventing  damage  and 
tbe  maintaining  of  a  public  nuisanoe.  Bespubllca 
V.  Duquct,  2  Yeates,  408. 

The  elevation  and  enlargement  of  a  wooden 
building  is  an  erection  within  tbe  meaning  of  an 
ordinance  prohibiting  tbe  erection  of  wooden  build- 
ings.   Douglass  V.  Com.  2  Rawle,  262. 

And  with  respect  to  the  power  of  municipal  au- 
thorities to  prevent  tbe  spreading  of  fire,  tbe  legis- 
lature, in  tbe  exercise  of  its  police  power  and 
for  the  protection  of  persons  and  property  against 
tbe  dangers  of  fire,  may  authorize  cities  and  towns 
by  ordinanoe  and  by-laws  to  restrict  or  prohibit  the 
erection  of  wooden  buildings  within  the  munici- 
pality, or  within  any  district  thereof,  and  therefore 
a  city  ordinanoe  passed  pursuant  to  Mass.  Stat. 
1872.  chap.  248  (I  8  of  which  provides  for  their  re- 
moval and  abatement  as  nuisances),  which  prohib- 
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evil,  to  recogDize  the  authority  of  a  municipal 
legislature  to  declare  that  a  nuisance  which  its 
own  caprice  might  deem  proper  to  outlaw  as 
6ucb.  JSven  though  such  power  is  expressly 
conferred  by  the  legislature,  it  is  utterly  in- 
operative, unless  the  thing  so  declared  to  be  a 
nuisance  is  one  in  fact,  or  was  created  or 
erected  after  the  adoption  of  the  ordinance, 
and  in  defiance  thereof.  Wood,  Nuisances, 
^  744.  What  the  legislature  cannot  do  directly 


in  this  respect  it  cannot  authorize  a  municipal 
corporation  to  do.  Without  further  extending 
this  opinion,  we  are,  under  the  authorities 
cited,  constrained  to  hold  that  the  part  of  §  1 
of  the  ordinance  as  indicated  by  the  italics  ia- 
void  for  the  reasons  herein  stated,  and  the  pro- 
ceedings thereunder  by  the  city,  involved  in 
the  case  at  bar,  consequently  cannot  be  main- 
tained. 
Judgment  affirmed. 


ItR  the  ereodon  of  wooden  bulldinm  within  a  oer- 
taln  distriot  and  wf tbfn  a  certain  distance  apart,  is 
a  valid  ejcerclse  of  polloe  power.  Salem  v.  Mayoes, 
128  Mass.  872. 

So,  the  action  of  the  mayor  of  a  city  In  destroy. 
iDg  certain  wooden  bulldinirs  or  houses  composed 
wholly  of  highly  Inflammable  and  combustible 
materials,  and  used  night  and  day  by  drunken  and 
disorderly  persons  In  such  a  manner  that  the  lives, 
health,  and  property  of  the  citizens  are  greatly  en- 
dangered and  the  public  safety  imperiled,  will  be 
u  pheld  on  the  ground  that  such  buildings,  although 
not  of  themselves  a  nuisance  perae,  are  such  by 
reason  of  the  manner  In  which  they  are  used,  or 
allowed  to  be  used.  Fields  v.  Stokley,  99  Pa.  dOft,  44 
Am.  Rep.  109. 

And  the  court  will  uphold  a  borough  ordinance 
which  prohibits  the  erection  of  wooden  buildings 
within  a  oertain  district,  the  same  having  been 
found  by  the  Jury  to  constitute  a  public  nuisance. 
Kllngler  v.  Blckel.  117  Pa.  826,  889. 

So,  In  Aronheimer  v.  Stokley,  U  Pblla.  283,  the 
court  refused  to  restrain  the  action  of  the  mayor 
in  tearing  down  the  plalntiflTs  sheds  and  wooden 
buildings  erected  contrary  to  the  provisions  of  the 
city  ordinanoe.  although  there  was  no  statute  or 
ordinance  clothing  the  mayor  with  the  power  to 
Summarily  adjudge  such  buildings  nuisances,  and 
to  proceed  to  abate  them  by  tearing  them  down. 

And  a  city  ordmanoe  declaring  buildings  erected 
within  fire  limits,  thereby  established,  contrary  to 
the  provisions  of  such  ordinance,  and  a  nuisance 
was  upheld,  although  it  provided  for  its  summary 
removal  by  the  authorities.  McKibbin  v.  Port 
Smith.  86  Ark.  862. 

But  where  the  terms  of  the  city  ordinance  passed 
for  the  purposes  of  the  prevention  of  Are  and  the 
preservation  of  life  are  broader  than  the  provi- 
slons  contained  in  Mass.  Stat.  1872,  chap.  248«  relat- 
ing to  nuisances  (Pub.  Stat.  chap.  104,  fl  1),  such 
ordinanoe  is  Invalid.  Newton  v.  Belger,  148  Mass. 
606.  The  akK)ve  case  is  distinguishable  from  that 
of  Salem  v.  Maynes,  128  Mass.  872.  which  upheld  a 
city  ordinance  and  the  constitutiooality  of  such 
act,  upon  that  ground. 

And  where  the  charter  authorizes  the  city  to  or- 
dain and  establish  such  acts,  laws,  regulations,  and 
ordinances,  not  inconsistent  with  the  Constitution 
or  laws  of  the  state,  as  shall  be  needful  for  tlie  gov- 
ernment, order,  snd  welfare  of  such  body,  an  ordi- 
nance of  a  city,  establishing  fire  limits,  and  declar- 
ing wooden  buildings  erected  within  such  limits  to 
be  nuisances,  is  invalid,  no  express  power  being 
conferred  by  either  the  charter  or  by  statute  to 
establish  such  limits  and  to  declare  such  buildings 
nuisances,  the  clause  in  the  charter  not  conferring 
power  upon  the  city  to  abate  and  remove  nui- 
sances. Pye  V.  Peterson,  46  Tex.  812, 28  Am.  Be|>. 
808. 

88  L.  It  A. 


So,  where,  outside  of  the  village  ordinance,  tbe> 
erection  of  a  wooden  building  within  a  specified 
area  is  not  a  nuisance  perse  the  court  will  refuse- 
an  injunction  to  restrain  the  erection  of  such  build- 
ing. Waupun  V.  Moore,  84  Wis.  460,  17  Am.  Bep^ 
446w 

Where  the  buQding  which  the  defendant  sought 
to  repair  has  existed  for  years,  and  tbe  proposed 
alteration  and  repairing  of  the  same  do  not  cre- 
ate a  nuisance  in  fact  or  occasion  irreparable  mis- 
chief or  injury,  and  the  case  does  not  show  that  tbe- 
propoeed  change  either  increases  or  diminishes  the 
danger  of  fire,  relief  in  equity  will  be  denied.  Man* 
Chester  v.  Smyth,  64  N.  B.  880. 

And  the  fact  that  the  defendant  erected  a  build- 
ing partly  of  brick  and  partly  of  wood  does  not 
bring  him  within  the  terms  of  an  ordinance  of  a 
municipality  prohibiting  the  erection  of  wooden 
buildings  within  oertain  paris  of  a  dty,  and 
ttiereby  occasioning  damage  and  creating  a  com- 
mon nuisance.   Stewart  v.  Com.  10  Watts.  307. 

In  Hudson  v.  Thome,  7  Paige,  261,  tbe  city  char- 
ter contained  no  power  whereby  the  authorities- 
could  prohibit  the  erection  of  wooden  '  buildings, 
and  as  it  was  not  alleged  in  the  bill  that  tbe  build- 
ing was  a  nuisance,  the  court  refused  to  enjoin  ita 
erection  and  use  for  the  purpose  of  the  manufao- 
ture  of  compressed  hayJ 

By  the  charter  of  tiiedty  of  BufCalo,  every  build- 
ing erected  or  placed  contrary  to  any  ordinance 
passed  on  by  the  provisions  thereof  is  to  be  deemed 
a  common  nuisance  and  may  be  abated  as  such,  and 
by  the  city  ordinance  persons  are  prohibited  from 
erecting,  plaeing,  or  moving  any  Iraiidtng,  con- 
structed in  whole  or  in  part  of  wood,  wholly  withii> 
the  limits  of  the  city  as  defined  by  tbe  charter,, 
without  the  permission  of  tbe  common  council. 
Where,  therefore,  the  defendant  had  obtained  the 
permission  of  the  council  to  the  erection  of  bia 
building,  and  before  the  same  was  completed  tbe 
common  council  sought  to  revoke  the  license  and 
abate  the  erection  as  a  nuisance,  the  court  stated 
that  the  ordinance  referred  only  to  buildings  which 
should  be  erected  in  the  future  and  not  to  existing 
buildings  or  those  erected  by  tbe  permit  of  tbe 
council,  so  that  neither  tbe  charter  nor  the  ordi- 
nance authorised  the  city  to  interfere  with  exist- 
ing tMJ tidings  or  those  constructed  by  its  permis- 
sion, and  therefore  the  authorities  had  no  power  to 
deprive  tbe  defendant  of  any  vested  rights  in  the 
building  by  rescinding  its  permit  after  tbe  building 
was  partially  constructed,  the  general  entry  upon 
tbe  construction  of  the  building  being  sufficient  to 
give  him  a  vested  right.  Buffalo  v.  Cbadeayne.  134 
N.  Y.  168, 166. 

As  to  power  to  prescribe  fire  limits,  see  noteto- 
Olympia  v.  Mann  (WashJ  12  L.  B.  A.  IBOl     B.  W. 
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CALIFORNIA   SUPREME  COURT  (In  Banc). 


Mary  A.  LIVINGSTON 
«. 

SUPERIOR  COURT  OF  LOS  ANGELES 

COUNTY. 

(117  Gal.  63a.) 

1.  An  order  to  compel  a  womaA  to  sup* 
port  her  husband  out  of  her  separate  prop- 
ertj  when  sbe  la  required  to  do  so  by  Civ.  Code, 
I  ITS.  can  be  made  by  a  ooart  of  equity  in  the  ez- 
erciae  of  its  Reoeral  powers  vfitbout  any  exprers 
provision  ot  tbe  statute  therefor,  since  the  legal 
remedy,  if  any,  is  Inadequate. 

2m  The  obligation  of  a  wlfb  to  pay  money 
for  the  support  of  her  husband  under  an 
order  of  court  In  a  case  within  dv.  Code,  I  176, 
in  not  a  debt  within  tbe  provisions  of  tbe  Consti- 
tution against  imprisonment  for  debt. 

(Auguat  6, 1887.) 

PETITION  to  have  ao  order  of  the  Superior 
CoQit  of  Los  Angeles  County  adjudging 
petitioner  guilty  of  contempt  for  failure  to  pay 
money  toward  the  support  of  her  husband  ad- 
judi^ed  void.     Order  affirmed. 
The  facta  are  stated  in  the  opinion. 
Meur»,  4.  H«  Johnson  and  Edward  W. 
for  petitioner. 


Temploy  J.,  delivered  the  opinion  of  the 
court: 

It  ia  sought  in  this  proceeding  to  hare  re- 
Tiewed  and  declared  void  an  order  made  by 
the  above  court  adjudging  that  the  petitioner 
was  guilty  of  a  contempt,  and  ordering  her  to 
be  puniabed  therefor.  The  contempt  order 
was  made  in  a  proceeding  instituted  by  the 
husband  of  the  petitioner,  under  ^  176  of  the 
Civil  Code,  to  compel  her  I0  support  him  out 
of  her  separate  property.  He  obtained  an  or- 
der requiring  her  to  pay  for  his  support  $24 
per  month.  An  injunction  was  issued,  enjoin- 
ing her  from  conveying  her  property  so  as  to 
defeat  any  Judgment  he  mi^rht  obtain  against 
her.  In  violation  of  this  injunction,  petitioner 
conveyed  all  her  property  to  her  daughter  on 
the  day  the  decree  was  made.  At  tbe  hearing 
in  the  superior  court,  petitioner  presented  her 
affidavit  showing  that  she  had  no  means  from 
which  to  make  the  payment.  Upon  this  ques- 
tion the  court  found  against  her,  and  with  that 
issue  we  have  no  concern  in  this  proceeding. 
The  attack  made  here  is  solely  upon  the  power 
of  tbe  superior  court  to  make  such  an  order  on 
any  state  of  facts.  This  contention  seems  to 
be  baaed  upon  the  fact  that,  in  ^  187  of  the 
Civil  Code,  provision  is  made  for  compelling 
the  husband  to  support  the  wife,  and  it  is  pro- 
vided that  tbe  final  judgment  in  such  case  may 
be  enforced  by  the  court  "by  such  order  or  or- 
ders aa  in  its  discretion  it  may  from  time  to 
time  deem  necessary."  This,  it  is  said,  author- 
izes such  procedure  when  tbe  wife  is  suing  her 
husband  for  separate  maintenance,  but  tbe 
statute  does  not  authorize  such  orders  when 
tbe  husband  sues  tbe  wife  for  his  support.    In 

NOTX.— For  note  aa  to  tbe  allowance  of  alimony 
to  tlie  husband  from  bis  wife*s  property,  see 
Greene  v.  Greene  (KebJ  81 L.  B.  A.  110. 

L.  R.  A. 


Qalland  v.  Qalland,  88  Cal.  265,  this  court 
said:  II  is  within  tbe  general  powers  of  courts 
of  equity,  independent  of  tbe  statute,  to  de- 
cree alimony  to  tbe  wife,  without  divorce. 
The  question  has  been  variously  decided  in  the 
United  States,  and  it  is  said  that  in  England 
courts  of  equity  do  not  give  such  relief  except 
as  an  incident  in  an  action  seeking  some  other 
reiiress.  It  is  said  in  2  Story,  £q.  Jur.  g  1422, 
that,  to  tbe  question  whether  courts  of  equity 
have  general  authority  to  decree  alimony  \o 
tbe  wife  when  she  is  left  without  other  mean» 
of  maintenance,  "it  can  scarcely  be  said  thafc 
according  to  the  result  of  the  authorities  aa 
answer  in  the  affirmative  can  be  given  in  posi- 
tive terms."  This  jurist  further  says,  how- 
ever (g  1423a),  that  a  broader  jurisdiction  over 
the  matter  has  been  asserted  by  some  of  our 
courts  of  equity,  and  it  has  been  held  that  "a 
court  of  equity  may  in  all  cases  decree  her 
a  suitable  maintenance  and  support  out  of  bis 
estate,  upon  the  very  ground  that  there  is  no 
adequate  or  sufficient  remedy  at  law  in  such  a 
case.  And  there  is  so  much  good  sense  and 
reason  in  this  doctrine  that  it  might  he  wished 
it  were  generally  adopted."  The  question  hna 
been  much  discussea,  and  in  many  cases  is 
very  fully  and  elaborately  considered.  Among 
these  cases,  Garland  v.  Oarland,50  Miss.  694, 
roDtaioa  an  able  review  of  the  English  cases,, 
and  showa  that  even  there  some  cases  support 
the  Jurisdiction.  PraVier  v.  Prat/ter,  i  De- 
sauss.  £q.  83,  contains  another  thorough  dis- 
cussion of  the  question,  and  upon  principle 
and  authority  the  jurisdiction  of  courts  of 
equity  to  decree  alimony  is  maintained.  A 
later  case  in  which  tbe  same  doctrine  is  held 
is  MiUiron  v.  MiUiron  (8.  D.)  68  N.  W.  286. 
Such  beini;  the  state  of  tbe  aulboritiea,  there 
is  no  reason  why  we  should  not  adhere  to  the 
doctrine  announced  in  Qalland  v.  Galland,  It 
is  in  accord  with  the  general  principle  that 
where  a  right  exists,  and  there  Is  no  adequate 
legal  remedy,  equity  will  take  Jurisdiction. 
If,  independently  or  any  statute,  courts  of 
equity  had  Jurisdiction  to  decree  alimony  to  a 
wife,  although  no  divorce  was  sought,  it  would 
necessarily  follow  that  they  have  jurisdiction 
when  the  husband  applies  for  support  fronoi 
tbe  wife.  In  each  case  the  right  comes  from 
the  same  source, — tbe  oblif>ationB  assumed  by 
tbe  marriage,  as  expressed  in  §  155  of  the  Civil 
Code:  "Husband  and  wife  contract  towards 
each  other  obligations  of  mutual  respect,  fidel- 
ity, and  support."  Primarily  tbe  husband  is 
the  bread  winner,  and  assumes  the  responsibil- 
ity for  the  support  of  the  family,  and  be  be- 
comes the  owner  of  tbe  marital  accumulations. 
But  in  the  exceptional  case  provided  for  §  17& 
of  tbe  Civil  Cofie  tbe  burden  of  maintenance 
shifts  to  tbe  wife  It  is  an  obligation  of  tbe 
same  kind,  however,  as  that  which  ordinarily 
rest9  nnon  the  husband,  and  tbe  legal  remedy, 
if  it  ca  1  be  said  that  there  is  any,  is  as  inade- 
quate in  tbe  one  case  as  in  tbe  other. 

li  has  been  held  that  the  obligation  to  psy 
alimony  is  not  a  debt,  within  the  provisions  of 
tbe  Constitution  against  imprisonment  for 
debt.  Ex  parte  Perlim,  18  Cal.  60;  8lMTon 
V.  Sharon,  67  Cal.  185.    The  i)ower  of  the 
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court  to  eu  force  payment  of  an  allowance  by 
proceedinga  in  contempt  cannot  be  doubted, 
and  in  Smith  v.  Smith,  118  Gal.  268,  tbis  court 
sustained  tbe  authority  of  tbe  superior  court 
to  change  a  final  decree  for  permanent  main- 
tenance of  the  wife  after  it  had  been  entered, 
and  then  to  enforce  it  by  the  process  of  con> 
tempt.  But  I  think  the  order  complained  of 
cannot  be  considered  an  order  changing  or 
modifying  the  final  decree.  Tbe  petitioner 
vras  already  in  contempt  for  disobeying  tbe 
lawful  order  of  the  court,  and  the  subsequent 
proceedings  were  simply  to  ascertain  if  her 
failure  to  obey  was  contumacious.  The  obli- 
gation to  pay  not  being  a  debt,  I  see  no  in- 
ability on  the  part  of  the  court  to  provide  a 
remedy  which  shall  be  adequate.  It  is  said 
the  remedy  of  the  husband  must  be  by  an  or- 
<iinary  action.  Counsel  have  not  pointed  out 
by  what  ordinary  action  the  obligation  coiild 
be  enforced,  and  I  know  of  none.  In  what 
action  at  law  could  the  court  ascertain  and 
determine  what  monthly  allowance  should  be 
made  for  the  future  support  of  the  husband, 
and  enter  a  Judgment  awarding  an  execution 
each  month  for  tbe  amount?  if  such  a  thing 
could  be  done,  the  remedy  would  not  be  ade- 
quate. A  defendant  who,  in  defiance  of  the 
injunction  of  the  court,  transferred  her  prop- 
erty to  put  it  beyond  the  reach  of  an  execu- 
tion, would  easily  so  delay  tbe  collection  as  to 
render  the  relief  of  no  avail.  An  action  by 
<he  administrator  of  tbe  husband  for  damages 
for  permitting  him  to  starve,  in  violation  _of 
her  duty,  is  not  a  support  for  the  husband. 
27ie  order  is  affirmed. 

We  concur:  Beatty*  Ch.  J.,  Henshaw* 
J.;  Van  Fleet.  J. 


(Department  1.) 
Max  WAS8ERMANN,  Appt.. 

V. 

Louis  8L0SS.  ReepL 
(117Cal.426j 

1.   The  Illegality  of  a  transfer  of  stock 

to  the  president  of  a  oorporatiOD  for  tbe  purpose 
of  bavtnff  it  used  to  corrupt  ffoveroment  ofBdais 
for  tbe  benefit  of  the  corporation  will  not  prevent 
tbe  owner  from  recoverlnr  tbe  stock  by  action  if 
it  has  not  been  used  for  tbe  illegal  purpose  but 
has  been  taken  by  tbe  transferee  for  bis  own  use. 

IB*  A  variance  between  tbe  evidence  of  a 
plaiotiflT  and  his  prlnoipal  witness  Is  .not  tbe 
ground  of  a  nonsuit* 

(June  20, 1897.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  tbe  City  and 
County  of  San  Francisco  in  favor  of  defend- 
ant in  an  action  brought  to  recover  possession 
of  certain  corporate  stock  which  was  alleged 

NOTB.— For  some  authorities  on  tbe  remedies  in 
ease  of  unlawful  contracts,  see  notes  to  McCllntock 
V.  Loisseau  (W.  Va.)  2  L.  R.  A.  817;  Kicbardson  v. 
Buhl  (Mioh.)  6  L.  R.  A.  458,  and  Kniirht  v.  Linzey 
(Mioh.)  8  L.  B.  A.  478. 
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to  have  been  transferred  by  plaintiff  to  defend- 
ant for  the  purpose  of  advancing  tbe  interests 
of  the  corporation  and  converted  by  defendant 
to  his  own  use.    Reteraed. 

The  facts  are  stated  in  the  opinion. 

MettTB.  Dom  A;  Dom  and  Theodore 
Savag^e,  for  appellant: 

There  is  sufficient  evidence  to  justify  tbe 
court  in  finding  that  the  defendant,  at  tbe  time 
be  made  the  promises  alleged  and  proved,  in- 
tended to  break  tbem. 

Subsequent  acts  may  be  resorted  to,  to  prove 
antecedent  fraud,  and  as  illuptraiive  of  the  in- 
tent and  character  of  the  transaction. 

Butler  V.  Colline,  12  Cal.  457;  Svkrforth  t. 
Lord,  87  Cal.  899;  Lawson,  Presumptive  Ev. 
pp.  100. 278.  rule  64;  2  Thomp.  Trials,  §  1978; 
Stravss  V.  Kraneri,  58  111.  254;  Kempner  v. 
Chuf  chill,  76  U.  S.  8  Wall.  869.  19  L.  ed.  462. 

One  of  the  five  different  things  which  con- 
stitute fraud  under  our  Code  is  *'a  promise 
made  without  any  intention  of  performing  it.** 

Cal.  Code,  §  1672.  subdiv.  4;  Dotod  v.  Tucker. 
41  Conn.  204. 

When  a  contract  is  capable  of  two  construc- 
tions, the  one  lawful  and  the  other  unlawful, 
the  former  roust  be  adopted. 

Hobbs  V.  McUan,  117  U.  8.  569,  29  L.  ed. 
941;  United  Statet  v.  Central  P.  B,  Co.  118  U. 
8.  235, 30  L.  ed.  178:  Oregon  Sfeam  Nav.  Co.  v. 
Winwr,  87  U.  8.  20  Wall.  64.  22  L.  ed.  815; 
Qreenhood.  Pub.  Pol.  rule  189.  p.  128;  Swaine 
V.  WiUon,  38  Week.  Rep.  262;  Dubuque  A  8.  C, 
R.  Co  V.  Hichmond.  86  U.  S.  19  Wall.  590.  22  L. 
ed.  176;  Printing  dk  N,  Regittering  Co.  v.  Samp- 
eon,  L  R  19  £q.  462;  Ormet  v,  Dauchy,  82  N. 
Y.  44S.  87  Am.  Kep.  583;  Dobbn  v.  McLean,  1 17 
U.  8.  567,  29  L.  ed.  940;  LoriUard  v.  Clgde,  8C 
N.  Y.  384;  Merrill  v.  Melchior.  30  Miss.  516; 
Crittenden  v.  French,  21  HI.  598;  Whart.  Ev. 
^  1249;  Best.  Ev.  §g  846,  847;  Slwre  v.  WiUon, 
9  Clark  &  F.  897. 

Where  a  contract  is  capable  of  two  con- 
structions, the  one  making  it  valid  and  the 
other  void,  the  first  will  be  adopted. 

LoriUard  v.  ayde,  86  N.  Y.  384;  Ormee  t. 
Dauchy,  82  N.  Y.  443.  87  Am.  Rep.  683;  Cur- 
tie  V.  Gokev^  68  N.  Y.  300;  Guernsey  v.  Cook^ 
120  Mass.  501;  Hunt  v.  EUioti,  80  Ind.  245,  41 
Am.  Rep.  704. 

The  acts  of  tbe  parties,  performed  under  a 
written  contract,  will  be  given  effect  to  by  tbe 
court  as  placing  a  construction  upon  the  con- 
tract. 

Lylee  y.  Leeeher,  108  Ind.  882. 

It  is  the  benefit  of  the  public,  and  not  tbe 
advantage  of  the  defendant  to  the  action,  that 
is  to  be  considered  in  cases  in  which  one  or 
more  of  several  parties  in  pari  delicto  rely  for 
defense  upon  the  illegality  of  the  transaction 
out  of  which  the  claim  arises. 

lAwis  V.  Daviaon,  4  Mees.  &  W.  C54;  Bibb  v. 
Mifler,  11  Bush,  306;  MitteUwUer  v.  FuUarton^ 
6  Q.  B.  989. 

The  law  will  not  presume  an  agreement 
void,  as  illegal  or  asainst  public  policy,  when 
it  is  capable  of  a  construction  which  would 
make  it  consistent  with  the  laws,  and  valid. 

Curtis  V.  Ookey,  68  N.  Y.  804. 

Where  a  particular  word,  or  tbe  contract  as 
a  whole,  is  susceptible  of  two  meanings,  one 
of  which  will  render  tbe  contract  valid,  and 
the  other  of  which  will  render  it  invalid,  tbe 
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former  will  be  adopted,  so  as  to  uphold  the 
<x>D  tract. 

Saunden  ▼.  Clark,  29  Cal.  299;  BrooJ^t  t. 
Baigh,  10  Ad.  &  £1.  884:  AtiMod  v.  CM,  16 
Pick.  227,  28  Am.  Dec.  657;  FUld  v.  Letter, 
118  III.  17. 

Any  person  having  an  interest  in  obtaining 
ADV  legislative  enactment  has  a  legal  right  to 
urge  its  passage  by  all  honorable  means,  pro- 
vided he  does  not  conceal,  but  openly  acknowl- 
^ges,  his  interest  in  the  measare. 

Mili9  T.  Tftome,  88  Gal.  885,  99  Am.  Dec. 
ZSi;  Mare/ioU  y.  BaUimare  dt  O.  R  Co.  57  U. 
S.  16  How.  884.  14  L.  ed.  962;  Foltz  v.  Coffe- 
mdl,  86  CaL  550. 

There  is  nothing  illegal,  or  immoral,  or  con- 
trary to  public  policy  in  the  employment  of 
«fi:ent8  or  attorneys  to  argue  before  legisla- 
tures, or  committees,  or  officials,  to  obtain 
privileges  in  their  power  to  grant,  provided 
they  do  not  conceal  their  interest  in  the  mat- 
ter, but  let  it  be  known  and  understood,  by  the 
persons  whose  Judgment  they  undertake  to  in- 
fluence, and  such  agreement  is  not  against 
public  policy. 

Lawson,  Oontr.  pp.  880  et  eeq,;  Milee  v. 
Th&rne,  88  Cal.  885,  99  Am.  Dec.  884;  Seal  v. 
PoiAemus,  67  Mich.  180;  Salinas  v.  StUlman, 
80  U.  S.  App.  40,  66  Fed.  Rep.  680;  Lyon  v. 
Miichdl,  86  N.  T.  242,  98  Am.  Dec.  502. 

There  is  nothing  unlawful  or  against  public 
policy  in  the  employment  of  persons  because 
of  their  exalted  position  in  the  community, 
their  relations  to  the  dominant  party  of  the 
govemmeat,  or  their  prominence  or  influence 
'With  persona  with  whom  they  seek  to  transact 
business. 

Southard  v.  Boyd,  51  N.  Y.  177;  Seal  v.  Pol- 
hemus,  87  Mich,  180;  Barry  v.  Capen,  VA 
Mass.  99,  6  L.  R  A.  808;  Taylor  v.  Bemiss,  110 
TJ.  S.  42,  28  L.  ed.  64;  Wylie  v.  Gore,  56  U.  8. 
15  How.  415,  14  L.  ed.  758;  Formby  v.  Pryor, 
15  Ga.  258:  Moyer  v.  Canthieny,  41  Minn.  248; 
iJhadmck  v.  Knox,  81  N.  H.  226,  64  Am.  Dec. 
829;  Workman  v.  Campbell,  46  Mo.  805; 
Shrewibury  db  B,  R,  Co,  v.  London  d  iV.  W, 
B.  Co.  16  Beav.  451. 

The  highest  moment  and  importance  to  the 
public  welfare,  even  where  public  policy  is  in 
•question,  is  the  observance  of  good  faith 
among  parties,  and  the  upholding  of  private 
contracts,  and  enforcing  their  obligations 

Dubuque  it  8.  C.  R.  Co,  v.  Richmond,  86  U. 
8.  19  Wall.  584,  22  L.  ed.  178;  Printing  d  iV. 
UtgitUring  Co.  v.  Sampson,  L.  R.  19  £q.  465; 
BiehardMn  v.  MeUieh,  2  Bing.^242;  Qilbert  v. 
Sykee,  16  East,  150. 

Even  if  the  original  agreement  for  tbe  trans- 
fer of  the  stock  between  appellant  and  re- 
spondent had  been  an  illegal  one,  appellant  is 
■entitled  to  recover  because  resort  is  had  to  such 
contract  only  incidentally,  as  one  of  the  ele- 
ments going  to  determine  tbe  fraud  of  which 
the  respondent  has  been  guilty,  and  there  is  no 
rule  of  law  which  precludes  tbe  resort,  even  to 
an  illegal  contract,  for  a  purpose  so  purely  in- 
«id(>otsl. 

WellB  V.  McOeoeh,  71  Wis.  196:  Srott  v. 
^ffy*  14  Pa.  18;  Brooke  v.  Martin,  69  U.  8.  2 
Wall.  70,  17  L.  ed.  783;  Sharp  v.  Taylor,  2 
Phill.  Ch.  801;  Plantere*  Dank  v.  Union  Bank, 
63 U.  S.  16  Wall.  483.21  L  ed.  478:  Armstrong 
r  American  Sxeh.  Nat.  Bank,  188  U.  S.  488, 
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88  L.  ed.  747;  Wiggins  Ferry  Co.  v.  Chicago  db 
A,  R.  Co.  78  Mo.  889,  89  Am.  Rep.  519;  Bry- 
ant V.  Fairfield,  51  Me.  149.  t 

Even  if  tbe  original  agreement  between  ap- 
pellant and  respondent  were  illegal,  the  appel- 
lant is  entitled  to  the  relief  demanded  in  his 
complaint,  because  he  is  not  in  pari  delicto 
with  the  respondent. 

Where  the  party  asking  to  t)e  relieved  from 
the  effects  of  an  illegal  agreement  was  induced 
to  enter  into  such  agreement  under  the  influ- 
ence of  strong  pressure,  he  is  not  regarded  as 
being  in  pari  delicto. 

Brooks  V.  Martin,  69  U.  B.  2  Wall.  70,  17  L. 
ed.  782;  Stnith  v.  Cuf,  6  Maule  &  S.  165; 
Oreen  v.  Corrigan,  87  Mo.  359;  Foley  y.  Ore&ne, 

14  R.  I.  618,  51  Am.  Rep.  419;  Curtis  v.  Leavitt, 

15  N.  Y.  9:  Mount  v.  Waite,  7  Johns.  434; 
Baehr  v.  Wo%  59  111.  470;  Atkinson  v.  Benby, 
6  Hurlst.  &  N.  778.  7  Hurlst.  &  N.  984;  Rey- 
nell  V.  Sprye,  1  De  G.  M.  &  Q.  660. 

Where  one  of  the  parties  intends  a  contract, 
innocent  in  itself,  to  further  an  alleged  pur- 

})ose,  and  tbe  other  enters  into  the  contract  in 
gnoranoe  of  this  intention,  the  innocent  party 
is  not  in  pari  delicto,  and  is  entitled  to  the  full 
benefit  of  tbe  contract. 

Clark,  Contr.  485. 

Even  if  the  original  contract  between  appel- 
lant and  respondent  were  an  illegal  one,  it  baa 
never  been  carried  into  effect,  and  therefore 
appellant  having  disaffirmed  the  contract,  is 
entitled  to  a  return  of  his  property. 

Johnston  v.  Russell,  87  Cal.  670:  Oridley  v. 
Dorn,  57  Cal.  78,  40  Am.  Rep.  110;  Hill  v. 
Kidd,  48  Cal.  615;  PetersY  Orim,  149  Pa.  163; 
Tyler  v.  Carlisle,  79  Me.  210;  2  Comyn,  Contr. 
861 ;  2  Parsons,  Contr.  746;  Taylor  v.  Bowers, 
L.  R.  1  Q.  B.  Div.  291;  Morgan  v.  Oroff,  4 
Barb.  524;  White  v.  Franklin  BawA;,  22  Pick. 
181 ;  Merritt  v.  Millard,  4  Keyes,  209. 

A  person  who  has  a uthorizeid  the  application 
of  his  money  to  any  illegal  purpose  may  re- 
voke tbe  authority,  and  recover  back  the 
money  at  any  time  l)efore  it  has  been  paid  over. 

Bone  V.  Ekless,  29  L.  J.  Exch.  N.  8.  438;  2 
Addison,  Contr.  Abbott  &  W.'s  notes,  p.  766; 
1  Story.  Contr.  §617;  White  v.  Franklin  Bank, 
22  Pick.  189;  Adams  Exp  Co  v,  Reno,  48  Mo. 
264;  Tappenden  v.  Randall  2  Bos.  &  P.  467. 

Appellant  is  entitled  to  the  record  prayed, 
and  to  relief  from  the  fraud  of  respondent, 
without  regard  to  the  question  whether  a  trust 
was  created  or  not. 

Bispham,  Eq.  §  91;  Perry,  Tr.  §  166. 

A  principal  may  recover  money  paid  to  an 
agent  on  an  illegal  transaction,  because  no  re- 
sort need  be  had  to  tbe  illesal  transaction, 
except,  incidentally,  by  way  of  illustration. 

Daniels  v.  harnen,  22  Ind.  207;  Murray  v. 
Vanderbilt.  89  Barb.  140;  Baldwin  Bros.  v. 
Potter,  46  Vt  402;  Auburn  v.  Draper,  23  Barb. 
425:  1  Lawson,  Rights,  Rem.  &  Pr  ^  81,  note 
8;  7  Wait.  Act.  &  Def.  chap.  81;  Anderson  v. 
Monerieff,  8  Desauss  Eq.  182;  Union  P.  R.  Co. 
V.  Durant,  95  U.  8  576,  24  L.  ed.  891. 

Messrs  ChiekeHng,  Thomas*  A  Qreg* 
ory  and  Gerstle  ft  Slos8»  for  respondents: 

The  contract  set  forth  in  the  complaint  ia 
against  public  morals  and'against  public  policy, 
and  therefore  void.  Tbe  court  must  leave 
l>oth  parties  in  exactly  the  position  in  which  it 
finds  them,  and  enforce  the  rights  of  neither. 
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The  obiectioD  is  one  which  may  be  taken  for 
the  first  time  in  this  court. 

Code  Civ.  Proc.  §  484;  BenUehY.  Porter,  10 
Cal.  655. 

It  was  the  duty  of  the  trial  court  to  dismiss 
the  case  without  specification  of  the  particular 
grounds  for  a  motion  for  a  nonsuit  without  any 
motion  at  all,  even  against  the  objection  of  the 
defendant,  upon  being  satisfied  that  the  con- 
tract was  against  public  policy. 

Oscanyan  v.  Winc?ie»(er  Repeating  Arms  Co, 
108  U.  8.  261.  26  L.  ed.  589;  VaientineY.  8teu>- 
art^  16  Cal.  887;  Kreamer  v.  Earl,  91  Cal. 
112. 

To  make  the  contract  alleged  against  public 
policy,  and  therefore  void,  iiwasqot  necessary 
to  allege  affirmatively  that  the  influence  to  tie 
used  was  a  corrupt  one,  as  no  other  influence 
could  be  used  upon  "persons  high  in  authority 
and  influence  with  reference  'to  the  two  gov- 
ernments." 

Oil>b8  V.  Detoev,  6  Cow.  608:  Providence  Tool 
Co.  V.  Norris,  69  U.  S.  2  Wall.  45.  17  L.  ed. 
868;  Oecanynn  v.  Winchester  Repeating  Arms 
Co.  108  U.  S.  261,  26  L.  ed.  589;  Qrcenbood, 
Pub.  Pol.  Rule  CCC.  p  857;  Thome  v.  Tontz, 
A  Cal.  821;  Martin  v.  Wade,  87  Cal.  168;  Powell 
▼.  Maguire^  48  Cal.  11. 

The  illegal  contract  is  the  only  basis  of  the 
plaintiff's  claim. 

1  Pom.  Eq  Jur.  §  402:  1  Story,  Eq.  Jur. 
g  298;  Valentine  v.  Stewart,  15  Cal.  404;  Hoi- 
man  v.  Johnson,  1  Cowp.  848;  Vulcan  Powder 
Co.  V.  Hercules  Powder  Co,  96  Cal.  517;  Wy- 
man  v.  Moore,  108  Cal.  218. 

Whoever  is  a  part v  to  an  unlawful  contract, 
if  he  hath  once  paid  the  money  stipulated  to 
be  paid  in  pursuance  thereof,  he  shall  not 
have  the  help  of  the  court  to  fetch  it  back 
again. 

Martin  v.  Wade,  87  Cal.  168,  175;  CoUins 
V.  Blantem,  2  Wils.  341;  WJiiU  v.  Franklin 
Bank,  22  Pick.  186;  Lomll  v.  Boston  d  L. 
R.  Corp.  23  Pick.  82,  34  Am.  Dec.  88; 
Tracy  v.  Talmage,  14  N.  Y.  181,  67  Am. 
Dec.  132;  Ohio  Life  Ins,  &  T,  Co.  v.  Mer- 
ehant^  Ins.  d  T.  Co.  11  Humph.  1.  58  Am. 
Dec.  742. 

To  establish  a  resultine  trust,  contradicting 
the  terms  of  an  instrument  of  positive  transfer, 
the  evidence  must  be  clear  and  strong. 

Browne,  Stat.  Fr.  §  91;  1  Perry,  Tr.  §  187. 

The  testimony  must  be  of  the  most  reliable 
chsracter. 

McKeown  v.  McKeown,  88  N.  J.  Eq.  884; 
Merwitz  v.  Flaring  (III.)  2  N.  E.  529. 

The  trust  must  be  clearly  and  definitely 
proved. 

8iltey  v.  Hodgdon,  62  Cal.  869. 

Garontte*  J.,  delivered  the  opinion  of  the 
court: 

By  this  action  it  is  asked  that  a  certain  400 
shares  of  stock  of  the  Alaska  Commercial  Com- 
panv  be  declared  to  be  held  in  trust  by  de- 
fendant for  the  benefit  of  plaintiff,  and  that  an 
accounting  be  had  of  the  earnings  of  said  stock 
while  so  held  by  defendant.  Defendant  set  up 
title  to  the  stock  in  himself.  Plaintiff  offered 
evidence  in  support  of  his  case,  and  upon  mo- 
tion was  nonsuited.  He  moved  for  a  new  trial, 
which  motion  was  denied,  and  thereupon  ap- 
pealed to  this  court  from  the  judgment  and 
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order  denying  his  motion.  The  motion  for  the 
nonsuit  was  based  upon  five  distinct  and  sep- 
arate grounds,  and  it  was  granted  by  the  triaV 
court  solely  n'H)n  the  fourth  ground.  In  view 
of  the  law  t  tat,  if  any  of  the  grounds  Dpon* 
which  the  muiion  was  based  justified  the  ac- 
tion of  the  trial  court,  then  the  order  of  aaid 
court  will  be  affirmed  upon  appeal,  appellant's- 
counsel,  in  their  brief,  have  reviewed  and  dis- 
cussed these  grounds  seriatim  in  detail.  Id 
reply,  respondent's  counsel,  for  the  purpose  of 
sustaining  the  action  of  the  trial  court  in  grant- 
ing the  nonsuit,  have  limited  themselves  to  the 
fourth  and  fifth  grounds  stated  in  the  motion. 
For  these  reasons  this  court  will  likewise  limit 
its  consideration  to  those  grounds,  deeming- 
respondent's  present  position  a  waiver  of  the 
remaining  grounds  Insisted  upon  at  thehearing^ 
of  the  motion  before  the  lower  court. 

The  trial  court  granted  the  nonsuit  upon  the 
fourth  ground,  namely,  that  the  action  was  one 
which  attempted  to  enforce  a  contract  that 
was  a|;ainst  sound  morals  and  public  policy. 
The  pith  of  the  action  disclosed  bv  the  com- 
plaint as  bearing  upon  this  particular  question 
of  morals  and  public  policy  mav  be  stated  sub- 
stantially in  a  few  words.  Defendant,  Sloss. 
was  president  of  the  Alaska  Commercial  Com- 
pany, a  corporation  engaged  in  the  sealing  in- 
dustry in  and  about  the  territory  of  Alaska.  It 
held  certain  leases  from  the  government  of  the 
United  States  and  also  that  of  Russia.  Plaintiff^ 
was  a  stockholder  in  this  corporation.  These 
leases  were  soon  to  expire,  and  renewal  of  theoi 
was  greatly  desired  by  the  corporation.  Defend- 
ant, as  president  of  the  corporation,  was  actually- 
engaged  in  the  effort  to  secure  such  renewals. 
He  represented  to  plaintiff  "that  in  order  lo 
obtain  such  new  leases,  or  any  or  either  of  them, 
it  would  be  necessary  for  him  (the  defendant  ^ 
to  be  in  such  a  position  as  to  enable  him  to  in- 
terest certain  persons  bi^h  in  authority  and  in- 
fluence in  the  respective  undertakings  and 
with  the  respective  governments  aforesaid: 
that  all  of  the  members  of  said  company  should 
be  willing  to  make  some  sacrifices  to  that  end; 
that,  in  order  to  place  the  defendant  in  a  posi- 
tion  to  interest  certain  persons  high  in  author- 
ity and  influence  in  the  said  respective  under- 
takings, and  that  to  successfully  negotiate  tl  e 
obtaining  of  the  said  new  leases  respectively, 
it  would  be  indispensable  for  him  (the  aaid  de- 
fendant) to  have  a  certain  amount  of  stock  of 
the  old  company  at  his  disposal,  to  be  used  by 
him  in  and  about  the  procuring  of  the  said  new- 
leases;  and  that  said  negotiations  could  not  be 
successfully  conducted  by  the  defendant  un- 
less he  had  the  said  shares  of  stock  at  his  dis- 
posal, to  be  used  in  the  manner  hereinbefore 
stated.  The  said  defendant  then  requested  of 
the  plaintiff  that  he  (plaintiff)  should  transfer 
to  the  defendant  400  shares  of  the  capital  stock 
of  said  company  (out  of  the  1.400  shares  so- 
owned  by  plaintiff  as  aforesaid),  and  repie- 
sented,  promised,  and  agreed  to  plaintiff  that 
he  (the  defendant)  would  use  the  said  shares  of 
stock  so  placed  at  his  disposal  by  plaintiff  ns* 
aforesaid  in  the  course  of  said  negotiations  look- 
ing towards  the  obtaining  of  the  new  leases,, 
respectively,  and  for  the  purpose  of  influenc- 
ing certain  persons  high  in  authority  and  in- 
fluence with  reference  to  the  government  of  the 
United  States  and  that  of  Russia,  respectively,. 
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wbofle  good  offices  it  would  be  necessary  to  ob- 
tain to  that  eDd."  The  plaintiff  believed  these 
itatements  of  the  defendant,  and  relying  upon 
them,  transferred  to  him  400  shares  of  said 
stock  to  be  uaed  for  the  purposes  aforesaid. 
The  complaint  further  alleges  that  this  stock 
was  thereupon  converted  by  defendant  to  his 
own  use.  As  tending  to  show  a  contract 
acainst  good  morals  and  public  policy,  after  a 
careful  consideration  of  the  evidence,  we  are 
prepared  to  say  that  it  is  weaker  than  the  al- 
legations of  the  complaint.  And,  if  the  objec- 
tion here  insisted  upon  as  to  the  character  of 
this  evidence  is  good,  then  an  objection  could 
well  have  been  taken  to  the  complaint  at  the 
very  inception  of  the  litigation. 

This  case  has  been  thoroughly  argued,  and 
a  great  portion  of  that  argument  has  been  ad- 
dressed to  tbe  character  oi  the  contract  entered 
into  betweeen   these  parties.     But  from  the 
standpoint  at  which  we  view  the  litigation  that 
question  is  immaterial.    We  are  satisfied  that 
tbe  action  is  in  no  sense  one  to  enforce  a  con- 
tract.   Whatever  relationship  tbe  transaction 
pictured  by  the  aforesaid  recitals  of  the  com- 
plaint bears  to  the  cause  of  action,  it  is  a  rela- 
tiooship  disaffirmed  and  repudiated.    The  good 
or  bad  morals  of  this  undertaking  are  imma- 
terial, for  the  reason  that  the  venture  was  in 
DO  sense  executed,  and  until  executed   both 
parties  are  given  an  opportunity  for  repentance 
and  rescission.    Seeing  tbe  error  of  his  ways, 
the  law  says  a  party  may  withdraw  from  the 
transaction;  and  it  extends  to  him  a  helping 
baDd  by  offering  the  inducement  of  giving 
back  to  him  anything  of  value  with  which  be 
has  parted.     Putting  this  case  against  plaintiff 
IS  bad  as  may  be  imagined,  he  transferred  his 
stock  to  be  used  by  defendant  in  corrupting 
tbe  servants  of  the  respective  governments. 
The  transaction  progressed  no  further.    The 
stock  was  not  so  used.    The  precipice  which 
would  have  been  death  to  plaintiff's  cause  of 
action  was  never  reached.    No  one  was  cor- 
rupted, and  the  stock  was  not  stained.    The 
parties'  intentions  as  to  the  use  to  which  this 
stock  was  to  be  put  are  not  the  controlling 
factor.    It  is  not  what  was  intended  to  be  done 
with  the  stock  that  christens  the  transaction, 
but  rather  what  was  actually  done.    If  defend- 
ant had  disposed  of  the  stock  as  contemplated, 
plaintiff  would  have  had  no  remedy,  for  the 
evil  would  have  been  accomplished,  the  harm 
would  have  been  done,   and  of  necessity  his 
plea  for  relief  would  not  have  l)een  heard.    In 
this  case  plaintiff  gave  certain  stock  to  defend- 
ant, to  be  used  for  a  certain  purpose.     He  was 
plaintiff's  bailee  of  the  stock.    The  bailee  did 
not  use  it  for  the  purpose  agreed  upon,  but 
took  it  to  his  own  use.    There  is  no  principle 
of  law  to  justify  such  a  transaction.     If  plain- 
tiff, upon  the  second  day  subsequent  to  tbe 
transaction,  had  chanced  his  mind,  and  notified 
defendant  of  such  change,  and  demanded  a  re- 
turn of  his  stock,  upon  principle  and  authority 
be  would  have  l)een  entitled  to  such  return. 
The  authorities  all  told  that,  if  he  had  done 
this  any  day  prior  to  the  time  when  the  agree- 
ment was  fully  executed,  he  would  be  entitled 
to  the  return  of  his  stock.    That  this  agreement 
was  purely  executory  cannot  be  questioned.    It 
could  not  be  executed  until  the  stock  was  ap- 
plied to  the  purposes  intended.    If  the  question 


as  to  what  company  should  obtain  the  leases 
here  sought  were  still  an  open  one,  if  it  had  not 
been  settled  at  the  commencement  of  this  ac- 
tion, and  if  the  stock  had  not  lieen  applied  as 
contemplated,  then,  certainly,  plaintiff  could 
recover.  The  fact  that  these 'leases  have  been 
secured  by  other  parties  is  wholly  immaterial. 
That  fact  does  not  enter  as  an  element  in  the 
question  here  discussed,  and  upon  principle  the 
case  stands  exactly  as  it  did  a  moment  after 
the  stock  was  transferred  to  the  defendant.  The 
authorities  seem  to  be  in  direct  accord  with 
the  views  we  have  expressed.  Our  investiga- 
tion has  led  us  to  the  examination  of  many 
cases  aside  from  those  cited  bv  counsel,  and  w'e 
find  no  case  opposed  to  the  doctrine  of  a  right 
of  recovery  upon  the  part  of  a  plaintiff  where 
similar  facts  are  presented.  There  are  hundreds 
of  cases  found  in  the  reports  of  this  country 
and  England  where  courts  have  refused  to  en- 
tertain actions  Imaed  upon  unlawful  or  void 
contracts.  Our  state  reports  contain  many  of 
them.  At  the  present  day  it  may  be  said  that 
all  courts  agree  upon  that  doctrine.  In  Lang- 
ton  V.  Hughea,  1  Maule  &  S.  599, — a  case  which 
is  tbe  landmark  upon  this  question  in  English 
repoits,'it  isheld  that  a  druggist  is  not  en- 
titled to  recover  for  drugs  sold  a  brewer  which 
he  knew  were  to  be  used  by  the  brewer  in  un- 
lawful manufacture.  •  The  Judge  declared  that 
by  such  sale  the  drugeist  aided  and  abetted  the 
brewer  in  violating  the  law.  A  common  and 
simple  illustration  is  found  where  an  action  is 
brought  to  recover  money  loaned  to  another 
for  the  purpose  and  intention  of  playing  a 
gambling  game  prohibited  by  law.  McKinnell 
V.  Robinson,  8  Mees.  &  W.  484;  Tyler  v.  Car- 
Uiie,  79  Me.  211. 

The  case  at  bar,  upon  its  facts,  does  not 
bring  it  within  the  rule  declared  b^  the  fore- 
going authorities.  Those  are  all  actions  to  re- 
cover money  agreed  to  be  paid  upon  an  illegal 
contract.  It  was  sought  to  enforce  agreements 
made  by  contracting  parties.  Here  SIoss  was 
the  agent  or  bailee  of  the  plaintiff.  He  was 
given  stock  to  be  used  by  him  for  a  certain  pur- 
pose. The  stock  was  still  the  property  of  the 
f>lalntiff;  the  title  was  still  in  him.  Sloss,  as 
ong  as  he  retained  possession  of  it,  as  long  as 
he  did  not  apply  it  according  to  instructions, 
held  it  purely  as  the  agent  of  the  plaintiff.  He 
could  only  apply  it  to  the  single  purpose  au- 
thorized. If  he  converted  it  to  his  own  use,  it 
would  be  criminal  embezzlement.  For  a  court 
to  support  his  present  position  would  not  De  in 
the  inieiest  of  sound  public  policy,  but,  on  tbe 
contrary,  would  be  offering  a  premium  upon 
the  dishonesty  of  agents,  servants,  and  bailees. 
It  is  said  in  Norton  v.  Blinn,  39  Ohio  St.  145, 
22  Am.  L.  Reg.  (N.  S.)  785:  *'In  the  second 
place  it  is  contrary  to  public  policy  and  good 
morals  to  permit  employees,  agents,  or  servants 
to  seize  or  retain  the  property  of  their  prin- 
cipal, although  it  may  be  employed  in  illegal 
business  ana  under  their  control.  No  con- 
sideration of  public  policy  can  justify  a  lower- 
ing of  the  standard  of  moral  honesty  required 
of  persons  in  these  relations."  In  this  case,  if 
the  stock  bad  been  applied  to  the  purpose  in- 
tended, plaintiff  would  have  no  standing  in 
court,  for  in  the  language  of  many  eases  the 
unlawful  purpose  would  have  been  carried 
out;  and  this  principle  applies  in  all  those  casea 
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where  money  or  property  is  riven  to  an- 
other party  to  be  used  in  aD  itlegal  transaction. 
Persons  may  not  be  punished,  either  in  civil 
or  criminal  courts,  tor  unlawful  intentions. 
It  is  the  consummation  of  these  unlawful  in- 
tentions that  places  a  party  without  the  law. 
If  the  unlawful  intention  or  transaction  is  not 
carried  out,  if  nothing  is  done  under  it,  my 
servant  has  my  property,  and  I  am  entitled  to 
its  return.  As  in  the  prescDt  case,  he  is  action 
under  a  special  agency  which  I  have  a  right 
to  revoke  at  any  time  before  performance, 
and,  when  so  revoked,  I  am  entitled  to  my 
own.  It  cannot  be  better  public  policy  to 
deny  me  a  recovery  of  the  stock  than  to  en- 
courage myagent  to  commit  a  criminal  offense. 
Dunlap's  raley.  Agency,  *66,  declares  the 
general  principle  thus  :  *'  As  long  as  money 
deposited  with  an  agent  for  an  illegal  purpose 
remains  unemployed,  or  if  the  purpose  be 
countermanded  by  the  principal  before  appli- 
cation, it  is  a  debt  which  may  be  recovered  at 
law  or  in  eauiiy."  Wood,  Mast.  &  S.  §  202. 
aays  :  "  While  the  courts  will  not  enforce  an 
illegal  contract,  yet  if  a  servant  or  agent  of 
another  has,  in  the  prosecution  of  an  illegal 
enterprise  for  his  master,  received  money  or 
other  property  belonging  to  the  master,  he  is 
bound  to  turn  it  over  to  him,  and  cannot 
shield  himself  from  liability  therefor,  upon 
the  ground  of  the  illegaliiV  of  the  original 
transaction."  In  Adams  Exp,  Co.  v.  Reno, 
48  Mo.  204.  it  was  held  that  Reno,  who  had 
deposited  a  certain  sum  of  money  in  the  bank, 
which  money  was  to  be  paid  to  a  sheriff  when 
be  secured  the  pardon  of  Reno's  brother,  who 
was  then  in  the  penitentiary,  could  recover  the 
money  as  his  mooey  as  long  as  it  remained  in 
the  possession  of  the  bank.  Taylor  v.  Lendey, 
9  East,  49,  is  a  case  where  plaintiff  gave  a 
sum  of  money  to  the  governor  of  the  poor 
house  to  be  used  for  the  use  of  the  poor,  a 
magistrate  agreeing  to  stifle  a  threatened  pros- 
ecution against  him  in  consideration  thereof. 
Plaintiff  brought  an  action  to  recover  tbe 
money  so  given  to  the  governor.  Lord  Ellen- 
borough  said  :  *'  Take  it  that  the  money  had 
been  paid  by  the  plaintiff  to  the  defendant  for 
a  charitable  purpose,  but  before  the  defendant 
had  made  any  application  of  it  the  plaintiff 
countermanded  the  payment:  was  there  not 
then  an  end  of  the  authority,  and  could  the 
agent  persist  in  applying  it  against  tbe  direc- 
tion of  bis  principal?  The  question,  therefore, 
is  reduced  to  the  case  of  a  countermanded 
agent."  In  Petert  v.  Orim,  149  Pa.  164,  in 
referring  to  an  unlawful  transaction  in  stocks, 
the  court  said  :  "If  when  the  first  deposit 
was  made  by  plaintiff  with  directions  to  buy 
tbe  stock,  ne  had  countermanded  the  direc- 
tions before  anything  was  done  under  them, 
it  could  not  be  pretended  that  defendant  could 
have  retained  the  money  on  the  ground  of 
illegality  in  the  contemplated  transaction. 
Intent  as  to  a  future  act  does  not  make  ille- 
gality." In  Morgan  v.  Groff,  4  Barb.  524,  it 
is  held  that  "as  long  as  money  deposited  with 
an  agent  for  an  illegal  purpose  remains 
unemployed,  or  if  tbe  purpose  be  coun- 
termanded by  the  principal  before,  its 
application,  it  is  a  debt  which  may  be 
recovered  from  the  agent  by  the  prin- 
cipal, either  at  law  or  in*  equity."  That 
was  a  case  where  money  was  given   to  an 
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agent  to  be  bet  upon  an  election,  which 
money  the  agent  failed  to  bet,  but  converted 
to  bis  own  use.  In  Bane  v.  Ekie$8,  6  Hurlst. 
&  N.  924,  the  owner  of  a  ship  authorized  his 
agent  to  sell  tbe  same  for  £6,500  to  the  Turk- 
ish government,  and  to  expend  £5U0  of  that 
amount  in  bribing  government  officials  to  as- 
sist in  making  tbe  Sile.  The  ship  was  sold, 
and  the  agent  paid  out  £300  of  the  £500  as 
contemplated.  In  an  action  the  owner  was 
held  entitled  to  recover  the  £200.  notwith- 
standing the  agent  pleaded  the  facts  showing 
the  use  to  which  the  money  waa  to  be  ap- 
plied; one  of  the  judges  saying:  "But  the 
real  nature  of  the  case  is,  that  the  plaintiff  re- 
ceived tbe  whole  of  the  money  upon  the  sale 
of  the  defendant's  ship,  and  now  claims  to  re- 
tain part  of  the  money  upon  the  illegal  ar- 
rangement, which,  however,  he  has  not  carried 
out.  He  might  have  discharged  himself  hy 
actual  payment  of  tbe  money,  but  he  has  not 
paid  it;  the  illegality  would  have  been  the 
payment  for  illegal  purpose.  Before  that 
was  done  the  defendant  claimed  the  money 
and  was  entitled  to  recover  it."  See  also 
Taylor  v.  Bowers,  L.  R.  1  Q.  B.  Div.  291.  In 
Johnston  v.  Russell,  87  Cal.  670,  tbe  law  is 
declared  that  either  party  to  a  wagering  con- 
tract upon  the  election  may  withdraw  from 
the  transaction  at  any  time  before  the  event 
upon  which  the  result  of  tbe  wager  is  depend- 
ent has  happened,  and  under  such  circumstan- 
ces the  party  withdrawing  may  recover  bis 
money  from  the  stakeholder,  irom  the  legal 
principle  declared  by  that  case,  it  necessarily 
follows  that  the  same  party  could  have  recov- 
ered his  money  from  an  agent  to  whom  he  bad 
given  it  to  be  wagered.  When  the  money  baa 
passed  into  the  hands  of  the  stakeholder  the 
law  has  been  violated.  When  it  is  in  the 
hands  of  the  agent  or  servant  to  be  wagered  no 
violation  of  the  law  has  yet  occurred.  It  fol- 
lows that  the  doctrine  of  the  above  case  goes  to 
lengths  beyond  anything  demanded  by  the 
facts  of  the  case  at  bar.  it  will  thus  be  seen 
from  the  array  of  cases  cited  that  authority  is 
not  lacking  to  support  plaintiff's  right  of 
recovery.  There  are  cases  containing  inci- 
dental statements  that  may  look  the  other  way, 
but  the  facts  there  were  not  tbe  facta  of  this 
case.  In  those  cases  it  will  be  found  that  tbe 
plaintiff  relied  upon  an  illegal  contract  for  a 
recovery,  and  the  statements  made  were  not 
necessary  to  the  decision  of  the  case,  and  not 
called  for  by  the  facts  before  tbe  court. 

The  court  is  asked  to  sustain  the  order 
granting  the  motion  for  a  nonsuit  upon  the 
fifth  ground  stated.  It  is  claimed  by  respond- 
ent's counsel  that  a  serious  "variance"  exists 
between  the  evidence  of  plaintiff  and  his  prin- 
cipal witness,  Seligman.  Conceding  such  a 
variance  to  exist,  any  question  arising  from  it 
cannot  be  raised  upon  a  motion  for  nonsuit. 
It  is  but  fair  to  respondent,  Sloss.  to  say  that 
by  his  answer  he  in  no  way  relies  upon  the 
illegality  of  any  contract  entered  into  between 
himeelf  and  Wasscrmann  for  tbe  purpose  of 
defeating  Wassermann's  cause  of  action.  He 
claims  that  he  purchased  tbe  stock  from 
Wassermann,  ana  relies  upon  his  title  under 
such  purchase. 

Judffinent  and  ^frder  reversed  and  cause  re- 
manded for  a  new  trial. 

We  concur:  Harrison*  J.;  Van  Fle«t»  J. 
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Gkorge  H.  OOULD,  IUtpt.f 

v. 
C.  F.  EATON  et  al.,  ApptM. 

017  OftU  6».> 

1.  A  HpmxiMMk  iiroprletor  cannot  eonlbr 
upon  ancither  person  the  rlirht  to  divert 
water  from  a  stream  to  use  on  nonriparian  lands 
to  tbe  iDjury  of  a  lower  proprietor,  Blnce  the 
riparian  owner  himself  has  a  right  to  dlrert 
waten  to  riparian  lands  only. 

8.  Equity  nuh^  restrain  the  diTorslcm  of 
water  under  a  dalm  of  rlffbt  In  order  to  pre- 
»  vent  the  oialm  from  ripenlnir  Into  a  ri«rbt. 

8.  Tbe  manner  In  whieh  water  diverted 
firom  a  stream  Is  returned  to  it  Is  imma- 

t  terlai  to  a  lower  riparian  proprietor  If  the  water 
Is  returned  before  the  stream  reaches  his  land. 

(July  9. 1807.) 

APPEAL  by  defeodaDts  from  a  Judgment  of 
tbe  Superior  Court  for  Bauta  Barbara 
County  In  fayor  of  plaintiff  in  a  proceeding  to 
enjoin  them  from  direrting  to  nonriparian 
Isnda  certain  watera  from  a  atream  which 
flowed  through  plaintiff's  property.  Modified 
and  ajlrmed. 

The  facts  as  stated  in  the  report  in  111  Cal. 
689.  mentioned  in  the  opinion,  are  as  follows: 

The  Cold  Spring  branch  of  Montecito  creek 
has  its  rise  in  the  Santa  Inez  mountains,  and 
flows  in  a  somberly  direction  through  a  canyon 
on  the  southerly  slope  of  said  mountains. 
These  mountains  in  the  neighborhood  of  said 
stream  are  composed  chiefly  of  parallel  strata 
of  sandstone,  extending  across  the  canyon,  and 
separated  by  seams  parallel  with  tbe  strata, 
filled  with  clay  which  is  impervious  to  water. 
This  sandstone  is  porous  and  fissured  with 
seams  and  cracks,  hoth  parallel  with  the  strata 
and  transversely  thereto.  Tbe  trend  of  the 
strata  is  nearly  east  and  west,  and  nearly  at 
light  angles  with  the  general  course  of  the 
canyon  and  of  the  stream,  and  the  dip  of  tbe 
strata  is  toward  the  north,  and  at  an  anxle  of 
about  SO  degrees.  The  stream  has  a  fall  of 
about  400  feet  to  the  mile,  and  its  natural  sup- 
ply is  the  rain  which  falls  upon  the  Hdjacent 
mountains,  and  descends  into  the  saodstooe, 
precolating  through  it,  and  passing  along  tbe 
seams  and  cracks  thereof  in  a  direction  with 
the  trend  of  the  strata.  The  plaintiff  is  tbe 
owner  of  a  tract  of  land  through  which  tbe 
stream  flows,  and  from  which  hbland  derives 
a  benefit.  In  October,  1892,  tbe  owner  of  a 
tract  of  land  eztendiog  on  both  sides  of  tbe 
stream  above  that  of  tbe  plaintiff  granted  to  tbe 
defendants  tbe  right  to  enter  thereon  and  ex- 
cavate a  tunnel  for  developing  water,  and  in 
pursuance  thereof  tbe  defendants  commenced 
tbe  construction  of  a  tunnel  at  a  point  about 
30  feet  west  of  the  stream,  and  at  an  elevation 
of  about  4  feet  above  its  level,  and  continued 
the  construction  of  said  tunnel  in  a  northerly 
direction  for  about  600  feet.  Tbe  tunnel  was 
constructed  so  as  to  be  throughout  the  greater 
part  of  its  length  below  tbe  level  of  the  stream, 


and  so  that  this  depth  increased  gradually 
toward  the  head  or  northern  end,  where  it  was 
about  SO  feet  below  tbe  level  of  the  stream.  A  t 
a  point  about  800  feet  from  tbe  mouth  of  the 
tunnel  there  is  a  hold  outcropping  of  one  of 
the  strata  of  said  sandstone,  and  for  a  space  of 
80  yards  alone  the  canyon,  extending  from 
near  the  foot  of  tbe  western  slope  of  the  moun- 
tains to  the  margin  of  the  stream,  a  distance 
of  about  100  feet,  tbe  water  prior  to  the  con- 
struction of  the  tunnel,  percolating  through 
this  stratum,  moistened  tbe  ground  and  sus- 
tained thereon  a  growth  of  ferns.  Within  the 
growth  of  ferns  there  were,  prior  to  the  con- 
struction of  the  tunnel,  certain  small  spriogs, 
tbe  waters  of  which  came  to  the  surface  in 
such  quantities  as  to  be  visible,  and  percolat- 
ing through  said  ferns  seeped  into  tbe  stream 
along  tbe  western  bank  thereof,  but  did  not 
form  a  defined  channel  or  current.  Tbe  line 
of  tbe  tunnel  was  a  short  distance  west  of  this 
growth  of  ferns  and  tbe  locality  of  these 
springs,  and  also  about  40  feet  below  tbe  level 
of  the  same,  and  tbe  effect  of  its  construction 
has  been  to  intercept  and  divert  into  and 
through  the  tunnel  tbe  waters  that  bad  pre- 
viously supplied  the  springs,  and  to  cause  tbe 
same,  and  tbe  seepage  therefrom  into  the 
stream,  to  whollv disappear.  Tbe  porous  char- 
acter of  the  sandstone  formation  which  crosses 
the  canyon  permits  water  from  the  ground 
neiirbboring  to  and  overlving  the  tunnel,  and 
water  from  tbe  channel  of  tbe  stream,  to  drain 
into  tbe  tunnel.  The  court  finds  that  the  in- 
tention of  tbe  defendants  in  running  the  tunnel 
was  to  intercept  and  divert  into  said  tunnel  tbe 
subterranean  waters  stored  in  and  percolating 
through  said  sandstone,  and  passing  along  the 
seams  snd  cracks  thereof,  and  particularly  to 
intercept  tbe  aforesaid  stratum  of  sandstone, 
and  to  intercept  and  divert  into  the  tunnel  the 
water  precolating  and  passing .  through  and 
along  said  stratum  and  the  seams  and  cracks 
thereof,  but  that  tbey  did  not  intend  to 
divert  from  their  natural  course  any  watera 
flowing  from  said  springs,  or  to  divert  from 
said  stream  any  water  naturally  flowing  in  tbe 
channel  thereof,  and  that  tbe  said  small  springs 
and  the  waters  precolating  or  seeping  therefrom 
are  the  only  tributaries  of  said  stream  affected 
in  any  way  bv  the  construction  of  said  tunnel. 
The  plaintiff  broui^ht  the  present  action  to 
restrain  tbe  defendants  from  diverting  the 
waters  of  the  stream  by  means  of  said  tunnel, 
and  from  preventing  the  water  which  would 
issue  from  tbe  mouth  of  tbe  tunnel  from  flow- 
ing back  into  the  channel  of  the  stream. 

Mfssri,  Robert  Y«  Hayne  and  W.  S* 

Day  for  appellants, 
if r.  R.  B.  Canileld,  for  respondent: 
Even  if  the  appellants  owned  Barker's  land 
no  question  as  to  their  riparian  rights  would  be 
here  presented;  because  these  have  reference 
only  to  the  use  of  water  on  the  riparian  land, 
while  the  only  use  defendants  inteod  to  make 
of  tbe  water  in  controversy  is  on  nonriparian 
land. 


NOTB.— On  the  fceneral  question  of  tbe  rlirhts  of 
riparian  owners  to  divert  water  from  a  stream, 
see  CTlbricht  v.  Eufaula  Water  Ck>.  (Ala.)  4  L.  R.  A. 
fiK,  and  note;  also  note  to  Whitney  v.  Wheeler  Got- 

88  L.R.  A. 


ton  Mills  (Mass.)  7  L.  R.  A.  613;  Horn  v.  Miller  (Pa.) 
0  L.  K.  A.  810,  and  note:  and  Barre  Water  Co.  v.  Car- 
nes  (V  t.;  21  L.  B.  A.  709. 


See  also  38  L.  K.  A.  355. 
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JULT, 


Pom.  Riparian  Rights,  g  182;  Creighton  v. 
Shav9,  58  Cal.  56. 

lojuDctioDS  are  construed  according  to  the 
facts  upon  which  the  decrees  are  based  and  the 
purposes  to  be  defeated  or  accomplished. 
When  defendants  t)ecome  riparian  owners  and 
undertake  to  make  a  riparian  use  of  the  water, 
or  when  the  upper  riparians  absorb  it  all.  it 
will  be  time  to  consider  the  application  of  the 
Judgment  to  their  changed  conditions. 

Fennsylcania  y.  Wheeling  d  B.  Bridge  Co, 
69  U.  8.  18  How.  421,  15  L.  ed.  485;  Mahoney 
V.  Van  Winkle,  88  Cal.  448;  Larrabee  ▼.  Seiby, 
62  Cal.  508. 

If  Barker  himself  were  the  owner  of  the  ttin- 
sel  be  could  not  do  what  defendants  have  in- 
tended to  do.  If  he  should  undertake  to  divert 
any  of  the  water  of  the  creek  to  nonriparian 
land,  to  that  extent  he  would  be  as  much  a 
wrongdoer  as  though  be  had  no  riparian 
rights. 

Pom.  Riparian  Rights.  §  182. 

If  the  quantity  was  indeterminable  Jn  con- 
sequence of  the  conditions  under  which  the 
tunnel  was  constructed,  it  could  not  have  been 
found  that  defendants  had  developed  any  wa- 
ter to  which  they  were  entitled,  and  the  use  of 
their  tunnel  as  a  means  of  obtaining  water 
should  have  been  prohibited  altogether. 

Emporia  v.  Boden,  25  Kan.  688,  87^  Am. 
Rep.  265. 

A.  riparian  owner  has  a  right  to  prevent  a 
nonriparian  from  taking  the  waters  of  a  stream 
by  means  of  a  tunnel  into  which  the  water  is 
drained  through  the  intervening  ground,  and 
which  accelerates  the  natural  percolations 
from  the  stream  or  creates  currents  from  it 
where  none  formerly  existed,  to  such  an  ex- 
tent as  to  diminish  the  flow  materially  and  to 
the  detriment  of  lower  riparians. 
_ Gould.  Waters.  §  245;  Bailey  y.  Woburn,  126 
)tfa8S.  416;  JBinaMaUy.  Brookline.  127  Mass. 
69;  Emporia  y.  Soden,  25  Ean.  588,  87  Am. 
Rep.  265;  Grand  Junction  Canal  Co,  v.  Shugar, 
L.  R.  6  Ch.  App.  488;  Proprietors  of  Mills  v. 
Braintree  Water  Supply  Co.  149  Mass.  478,  4 
L.  R.  A.  272. 

If  the  use  of  percolations  to  or  from  a  stream 
is  to  be  regulated  in  analogy  with  the  use  of 
water  in  a  watercourse  it  muse  be  under,  the 
same  restrictions. 

Bassett  y.  Sali^ury  Mfg.  Co.  48  N.  H.  569, 
82  Am.  Dec.  T79;  Empuria  v.  Boden^  25  Kan. 
688,  37  Am.  Rep.  265. 

The  extent  of  injury  or  the  fact  that  plaintiff 
is  or  is  not  in  a  position  to  make  present  use  of 
the  stream  is  no  criterion  of  bis  rig'U  to 
prevent  its  diversion,  as  against  a  non- 
riparian. 

Moore  v.  Clear  Lake  Waterworks^  68  Cal. 
146;  Stanford  y.  Felt,  71  Cal.  250. 

The  use  of  any  one  of  the  riparians  is  alwavs 
subject  to  regulation  in  consideration  of  the 
reasonable  demands  of  the  others. 

Pom.  Hipartan  Riarhts,  Black's  ed.  §  125; 
Lux  V. Hoggin,  69  Cal.  890. 

Riparian  uses  are  reasonable  uses  by  a  ripa- 
rian owner  on  riparian  land. 

Pom.  Riparian  Rights,  §  132;  Creighton  v. 
Etans,  53  Cal.  56;  Indianapolis  Water  Co.  v. 
American  Strawboard  Co.  53  Fed.  Rep.  970; 
Lux  v.  Haggin,  69  Cal.  890. 

88  L.  R.  A. 


Harrison*  J.,  delivered  the  opinion  of  the 

court: 

The  facts  inyolved  in  the  judgment  herein 
are  set  forth  in  the  opinion  ^ven  upon  aa 
appeal  therefrom  bv  the  plaintiff.  Oould  y. 
Eaton^  111  Cal.  639.  The  present  appeal  is  by 
the  defendants  from  that  portion  of  the  judg- 
ment which  enjoins  them  from  diverting  to 
lands  not  riparian  to  the  creek  any  of  tbe 
waters  naturally  flowing  in  its  channel,  and 
from  preventing  or  interfering  with  tbe  flow 
directly  back  into  the  stream  from  the  mouth 
of  the  tunnel  constructed  by  them,  of  1.43 
inches  of  water,  measured  under  a  4- inch  pres- 
sure. The  court  found  that  this  amount  of 
water  was  abstracted  and  diverted  from  the 
channel  of  tbe  stream  by  reason  of  the  tunnel 
constructed  by  the  defendants,  and  the  appeal 
is  directly  from  the  judgment,  upon  the  judg- 
ment roll,  without  any  bill  of  exceptions.  Tbe 
flnding  by  the  court  of  the  amount  of  water 
diverted  by  means  of  the  tunnel  cannot  be 
questioned,  by  reason  of  the  statement  therein 
of  the  mode  by  which  this  amount  can  be  as- 
certained. The  evidence  before  the  court  by 
which  it  determined  that  the  loss  could  tbua 
be  ascertained  is  not  before  us,  and  It  must  be 
assumed  that  it  was  of  a  satisfactory  character, 
and  the  conclusion  of  the  court  thereon  mnst 
be  accepted  by  us  as  correct. 

To  tbe  extent  that  the  water  diverted  by 
the  tunnel  is  taken  from  the  stream,  tbe  de- 
fendants are  in  no  different  position  than  they 
would  have  been  if  Barker,  the  riparian  owner 
from  whom  they  received  tbe  right  to  con- 
struct the  tunnel,  had  giyen  them  the  right  to 
lay  a  pipe  from  the  stream.and  granted  them  tbe 
water  that  should  flow  through  iu  The  only 
right  in  the  riparian  land  which  was  granted 
to  tbe  defendants  was  ''to  enter  thereon  to 
prospect  for  water  and  to  excayate  a  tunnel  to 
develop  the  same  at  a  place  to  be  selected  hj 
them  within  thirty  days  from  the  date  of  their 
agreement,  and  the  right  of  way  over  said  land 
for  the  purpose  of  making  said  tunnel."  Un- 
der this  agreement  they  selected  a  place  fot 
the  tunnel  about  80  feet  west  of  the  stream, 
and  constructed  it  in  a  direction  nearly  par- 
allel with  the  stream.  The  defendants  are 
therefore  in  no  respect  riparian  owners,  nor 
are  their  rights  in  the  water  which  flows  from 
tbe  tunnel  in  any  respect  those  of  a  riparian 
owner.  The  grant  from  Barker  gave  them 
no  right  in  theland  which  is  adjacent  to  the 
stream,  and  they  took  by  the  contract  no  ri- 
parian rights  in  the  waters  of  tbe  stream,  and 
no  greater  right  to  these  waters  than  Barker 
could  confer  upon  any  other  nonriparian  own- 
er. The  rights  of  a  riparian  owner  are  limited 
to  the  ordinary  and  reasonable  use  of  tbe 
water  which  flows  in  tbe  stream,  and  do  not 
include  a  proprietorship  in  the  corpus  of  tbe 
water.  His  right  to  the  water  is  limited  to  its 
use  for  such  as  are  termed  ordinary  purposes, — 
ad  lavandum  et  ad  potandufn,^-OT  such  other 
uses  as  are  connected  with  the  land  bordering 
on  the  stream.  It  is  not  necessary  here  to  de- 
termine tbe  extent  to  which  such  uses  may  be 
carried,  or  tbe  purposes  to  which  the  water  may 
be  applied.  Tbey  do  not  in  any  case  indnde 
the  right,  as  against  an  inferior  proprietor,  to 
divert  the  water  to  nonriparian  lands.    Each. 
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tiptrian  owner  is  entitled  to  the  natural  flow 
of  the  stream  through  his  land,  with  the  limi- 
tation, however,  that  the  superior  proprietor 
mav  take  therefrom  such  an  amount  as  he  is 
eotliled  to  for  riparian  purposes.  The  super- 
ior proprietor  cannot,  however,  divert  to  non- 
riparian  lands  the  water  which  he  would  have 
a  right  to  use  for  riparian  purposes,  but  which 
he  docs  not  in  fact  use.  His  riparian  right  is 
appurtenant  to  the  land  borderiog  on  the 
fiream,  and  does  not  give  him  the  right  to 
divert  the  water  to  lands  which  are  not  riparian 
to  the  stream:  and,  as  he  cannot  exercise  this 
tight  himself,  he  cannot,  as  against  an  inferior 
proprietor,  confer  it  upon  another.  As  against 
himself  or  his  grantee,  he  may  contract  for 
the  diversion  of  the  water  to  nonriparian  lands. 
Gould  V.  Stafford,  91  Cal.  146;  Yacco  v.  Gon- 
f9y,  104  Cal.  468.  But  the  rigliU  of  the  infer- 
4or  proprietor  will  not  be  affected  by  such  con- 
tract. If  he  does  not  in  fact  use  any  of  the 
water  himself  the  inferior  proprietor  has  a 
ri'^ht  to  the  flow  of  the  entire  stream.  Stock- 
j^rt  Watencorki  do.  v.  Potter,  8  Hurist.  &  C. 
500-  Ormerod  v.  Todmorden  Joini  Stock  Mill 
C'.'L.  R.  11  Q.  B.  Div.  155;  Smndon  WaUr- 
iporks  Co.  V.  Proprietors  of  Wilts  d  B,  Canal 
Nae.  Co.  L.  R.  7  H.L.  697.  The  plaintirs  right 
io  an  injunction  does  not  depend  upon  the 
amount  of  injury  which  he  has  received.  Being 
a  riparian  owner,  he  has  a  right  to  the  flow  of 
the  entire  stream,  as  against  any  diminution 
thereof  by  one  who  is  not  a  riparian  owner, 
and  the  claim  of  the  defendants  that  th^y  have 
a  right  to  divert  a  portion  of  its  flow  authorizes 
him  to  invoke  the  aid  of  equity  in  order  that 
this  claim  may  not  ripen  into  a  right,  Moore 
V.  Clear  Lake  Waterworks,  68  Cal.  146;  Stan- 
ford V.  Felt,  71  Cal.  249;  Sitindon  Water- 
uorks  Co.  V.  Proprietors  of  WilU  A  B,  Canal 
M9.  (».  L.  R  7  H.  L.  705. 


That  portion  of  the  Judgment  which  requires 
the  defeodauts  to  permit  this  amount  of  water 
to  flow  back  into  the  creek  'in  the  manner  in 
which  the  water  from  said  tunnel  was  flowing 
back  into  said  creels  at  the  time  of  the  com- 
mencement of  the  trial  of  this  action  **  is  not 
authorized.  If  the  water  which  is  diverted 
from  the  creek  is  allowed  to  return  to  it  before  it 
reaches  the  land  of  the  plaintiff,  the  manner  in 
which  it  is  returned  is  immaterial  to  him;  and, 
if  the  defendants  can  at  any  time  change  ihe 
manner  in  which  it  at  present' is  returned, 
with  advantage  to  themselves,  they  should  be 
allowed  this  privilege,  so  long  aa  the  rights  of 
the  plaiutiff  are  not  impaired. 

The  judgment  should  be  modified  in  another 
particular.  The  court  flnds  that,  as  the  tun- 
nel is  now  constructed  and  used,  it  diverts  the 
amount  of  1.43  inches  of  water  from  the 
stream,  and  will  continue  to  divert  this  amount 
of  water  ''under  the  conditions  now  existing." 
The  judgment,  however,  renders  it  incumbent 
on  the  defendants  to  permit  1.43  inches  of 
water  to  flow  back  into  the  stream  under  all 
circumstances,  and  indepeadent  of  the  condi- 
tions now  existing.  It  should  be  modified  by 
giving  to  either  party  leave,  upon  showing  that 
these  conditions  have  changed  to  an  extent 
authorizing  the  interference  of  the  court,  or 
that  the  operation  and  use  of  the  tunnel  will 
justify  it,  to  apply  for  a  corresponding  change 
in  the  judgment. 

The  Superior  Court  is  directed  to  modify  its 
judgment  in  accordance  inth  the  foregoing  opin- 
ion, and,  as  so  modified,  the  judgment  wiU 
stand  affirmed. 


J. 


We  concur:  Garoutte»  J.;  Van  Fleet* 


IO\vA  SUPREME  COURT. 


Mrs.  J.  B.  RABBITT 

V. 

"William  M.  WILCOXEN,  Receiver,  etc.,  of 
^nion  Building  &  Savings  Association,  Appt. 

R.  M.  DIHEL  et  a/. ,  Interveners. 

( Iowa ) 

Kotlee  of  withdrawal  before  the  a]>- 
pointment  ora  receiver  of  a  huildinff  and 
tavlnm  atsociatlon  does  not  give  priority  to  a 
ebareholder  of  an  ioBOlveot  amociatioD  under  by- 
laws provldlnic  for  tbe  paymeot  of  withdrawals 
"acoordlnir  to  the  priority  of  notice."  but  also 
provMinir  that  no  more  should  be  piid  to  any 
munth  than  30  per  cent  of  tbe  cash  receipts  of 
Tbe  loan  fund  durlnpr  that  month,  as  these  by- 
laws contemplate  a  going  concern. 

(October  8,  1807.) 

Note.— For  the  general  subject  of  withdrawals 
from  bullrilng  and  loan  nFSoeiatioDS.  see  Englc- 
hardt  v.  Fifth  Ward  Permaoenc  Dime,  Sav.  ft  L. 
Aaso.  (N.  Y.)  86L.  K.  A.  280. 

^  L.R.  A. 


APPEAL  by  the  receiver  of  the  Union  Build- 
ing &  Savings  Association  from  a  judg- 
ment of  the  District  Court  for  Polk  County  al- 
lowing certain  claims  to  the  interveners  in 
settling  the  affairs  of  the  association.  Re- 
versed. 

Statement  by  Grang^er,  J.: 

The  following,  including  some  provisions  of 
tbe  law  of  the  associaiien,  to  be  noticed  in  the 
opinion,  is  substautially  appellees'  statement 
of  tbe  facts.  "The  Union  Building  &  Savings 
Association  was  incorporated  under  the  laws 
of  Iowa,  on  the  26tb  of  June.  1890,  with  ita 
principal  place  of  business  in  the  city  of  Des 
Moines.  The  object  of  tbe  association,  as 
stated  in  its  articles  of  incorporation,  bein^  *to 
afford  profitable  investment  of  money,  and  en- 
courage and  assist  its  shareholders  in  the  acqui- 
sition of  real  estate,  by  loaning  money  to  them, 
to  be  paid  back  in  monthly  instalments,  thereby 
increasing  the  proportion  of  home  owners  in 
the  country,  in  the  manner  and  by  the  means 
provided  in  chapter  6,  title  9,  of  the  Code  of 


See  also  42  L.  R.  A.  206. 
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Iowa.'  On  the  16th  of  December,  1894,  Mre. 
J.  B.  Babbitt,  plaintiff  in  the  original  cause, 
petitioned  the  district  court  of  Polk  county  for 
the  appointment  of  a  receiver  for  the  associa- 
tion: and  on  the  28ih  day  of  December,  1894, 
the  court  appointed  William  M.  Wilcoxen, 
Esq. ,  receiver,  to  take  charge  of  the  assets  of  the 
association,  and  collect  and  convert  the  same 
into  money,  with  a  view  to  the  winding  up  of 
the  association.  On  the  4th  day  of  December, 
1895.  B.  M.  Dihel  et  al,  filed  their  petition  of 
intervention,  'and.  in  a  few  davs  thereafter, 
others  filed  petitions  of  intervention,  all  of  said 
petitions  claimini?  the  same  relief.  The  peti- 
tions of  intervention  are  substantially  the  same, 
and  claim  that  the  petitioners  filed  their  notices 
of  withdrawal,  as  provided  by  §  9  of  article  18 
of  the  by-laws,  and  for  that  reason  th^  are  en- 
titled to  be  paid,  according  to  said  §  9  of  arti- 
cle 18  of  the  by-laws,  prior  to  the  payment  or 
distribution  of  the  funds  among  the  stockhold- 
ers of  said  corporation  who  did  not  file  their 
notice  of  witharawal.  They  claim  that  they 
are  no  longer  stockholders  of  said  corporation, 
and  have  not  been  since  the  moment  of  filing 
their  notices  of  withdrawal,  hut  are  creditors 
with  claims,  according  to  the  terms  of  g  9  of 
article  13  of  the  by-laws.  On  the  7th  day  of 
December,  1895,  William  M.  Wilcoxen,  re- 
ceiver, filed  his  answer,  and  it  was  agreed  that 
this  answer  should  apply  to  all  the  petitions  of 
intervention.  Said  answer  is  found  on  pai^e 
11  of  the  abstract,  and  in  substance  states  that 
the  association,  at  the  time  of  filing  said  notices 
of  withdrawal,  was  insolvent;  that  article  17 
of  the  by-laws  of  said  association  provides  that 
said  association  shall  not  be  liable  to  pay  out. 
on  account  of  withdrawals  of  all  classes  of 
stock  during  any  month,  more  than  80  per 
cent  of  the  cash  receipts  of  the  loan  fund  dur- 
ing such  montb;  and  that  there  had  been  since 
January  1,  1894,  during  each  month,  more 
than  80  per  cent  paid  out;  and,  further,  it 
states  that  said  interveners  have  not  complied 
with  all  things  necessary  in  order  to  perfect 
their  withdrawals,  in  accordance  with  the  *Ar- 
ticles  of  Incorporation  and  By-Laws'  of  the 
association;  and,  further,  it  is  stated  that  to 
allow  the  claims  of  these  interveners  to  be  paid 
in  full  would  impair  the  value  of  the  outstand- 
ing securities,  etc.;  and  then  prays  that  the 
claims  of  the  interyeners  be  adjudged  to  be  on 
a  parity  with  the  claims  of  the  nonwitbdraw- 
ing  shareholders  of  said  association,  and  that 
they  be  made  to  share  their  pro  rata  proportion 
with  the  other  shareholders  in  the  funds  com- 
ing into  the  hands  of  the  receiver."  The  dis- 
trict court  determined  the  issues  in  favor  of  the 
interveners,  and  gave  judgment  accordingly, 
and  the  receiver  appealed. 

Messrs.  Sammis  A  Scottt  for  appellant: 

When  tbe  constating  instruments  ot  a  build- 
ing association  permit  the  withdrawal  of 
shares,  but  limit  tbe  payment  of  the  sum  with- 
drawn to  a  particular  fund,  the  existence  of 
that  particular  fund  is  a  condition  precedent 
to  the  right  of  payment, 

Be  Blnckhurn  S  Dist,  Ben,  Bldg.  Soc.  L.  B. 
24  Ch.  Div.  421. 

When  the  constating  instruments  of  a  build- 
ing association  permit  the  wi«hrlrawal  of 
shares,  and  base  the  withdrawal  value  thereof 
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upon  an  assumed  condition  of  solvency  of  the 
association,  such  solvency  is  a  condition  prece- 
dent to  the  right  of  payment. 

Christian's  Appeal,  102  Pa.  184;  Hanney  ▼. 
Enterprise  J3av.  Fund  d  Bldg,  Asso.  16  W.  N. 
C.  450. 

The  true  English  rule  Is  to  the  effect  that  to 
entitle  a  withdrawing  member  to  payment,  the 
notice  of  withdrawal  must  have  been  matured 
— **become  effective"  before  the  association  i» 
known  to  be  insolvent. 

Be  Sunderland  S£d  Universal  Building  Sth- 
eieties,  L.  B.  24  Q.  B.  Div.  894;  £ndlicb,. 
Bldg.  Asso.  2d  ed.  §  108. 

Messrs.  William  M*  Wilcozeii  atici 
Bishop.  Bowen,  A  Flemin^t  also  for  ap- 
pellant: 

After  a  stockholder  in  a  building  and  loao. 
association  has  eiven  notice  of  the  withdrawal 
of  his  stock  he  m  no  longer  entitled  to  vote  biS' 
stock,  no  longer  obliged  to  pay  his  monthly 
dues,  no  longer  liable  to  fines  and  penalties  for 
failure  to  pay  monthly  dues,  but  he  is  still  a. 
stockholder,  he  has  not  ceased  to  be  a  stock- 
holder, or  shareholder,  all  he  has  is  represented* 
by  those  shares.  He  may  become  a  creditor 
under  certain  conditions,  or  rather  when  cer- 
tain conditions  have  been  fulfilled. 

Heinbokel  y.  National  Sat,  Loan  dt  Bldg,Asso^ 
58  Minn.  840,  25  L.  B.  A.  215;  Engleliardt  y. 
Fifth  Ward  Permanent  Dime,  Sav,  <ft  L.  Aua^ 
148  N.  Y.  281.  85  L.  B.  A.  289. 

Appellees  would  at  no  time  after 'giving  no- 
tice of  their  withdrawal  have  t)een  entitled  to> 
maintain  a  suit  thereon  against  the  asso- 
ciation, eyen  while  it  was  a  going  concern, 
the  amount  paid  each  month  on  withdrawals 
being  in  excess  of  the  limit  provided  for  in  the 
by-laws. 

Texas  Homestead  Bldg.  d  L.  Asso,  y.  Kenr 
(Tex.)  18  8.  W.  1020;  fowls  Y.American  Bldg. 
Loan  d  Inv,  Soc.  61  Fed.  Bep.  446. 

The  rights  of  the  interveners  were  at  the- 
time  of  their  notice  of  withdrawal,  not  to  with- 
draw the  money  that  they  had  paid  in  and 
what  was  shown  by  the  books  to  be  profits*, 
but  to  withdraw  their  proportionate  share  of 
tbe  net  collectible  assets  of  the  association. 

Knoblanck  v.  Bob&rt  Blum  Bldg,  d  L.  Asso, 
25  Pittob.  L.  J.  39;  Paffert  v.  Robert  Bum  Bldg, 
d  L.  Asso.  25  PitUb.  li.  J.  40. 

To  allow  a  member  to  retire  and  demand  all> 
he  paid  in,  without  contributing  anything  to* 
losses  which  are  manifest  and  impending, 
would  be  unjust  toward  his  fellow  members. 
And  it  would  be  bad  faith  in  him.  He  has  a- 
right  to  share  the  profits  while  a  member,  and 
he  must  also  bear  bis  proportion  of  the  losses". 

Enillicb,  Bldg.   Asso.   2d   ed.    g§  77,   78;. 
Edelin  v.  Pascoe,  22  Gratt.  826^  Gason  Y.Seldner, 
77  Va.  293;    United  States  Bldg.  d  L.  Asso.  v. 
Silterman,  85  Pa.  894. 

Messrs,  C.  A.  Ballreieh  and  Beibd  ^ 
Bead,  for  interveners: 

The  concern  was  going  until  December  28, 
1894,  and  all  who  filed  their  notices  of  with- 
drawal before  that  date  changed  their  relation 
accordiog  to  former  agreement,  and  now  have- 
a  claim  against  the  fund  in  the  hands  of  ih& 
receiver,  according  to  the  terms  of  with- 
drawal. 

He  BlaeHurn  d  Dist.  Ben.  Bldg.  Soe.'L.IL 
24  Ch.  Div.  421. 
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This  court  must  not  odIj  find  that  the  asao- 
datioD  was  in  fact  iDSolTent  when  appellees 
filed  their  respective  notices  of  withdrawal,  but 
it  must  find  that  appellees  knew  it,  before  it 
can  find  for  appellants. 

United  States  Bldg,  dt  L,AMa,Y,8ilterman,S!i 
Pa.  394. 

Jir,  W*  H«  Keatinift  for  interveners  C  P. 
Searletf^  al,: 

A  stockholder  of  a  bailding  association  can 
arbitrarily  devest  himself  of  his  membership, 
cot  loose  from  the  association,  and  end  his 
debcs  and  liabiliti^. 
Thompson,  Bldg.  Asso.  chap.  7,  $§  1,  8. 
The  action  of  the  association,  as  relates  to 
sppellees,  determined  them  to  be  creditors, — 
to  recognized  them  because  thej  ceased  pay- 
ing dues,  fines,  or  other  expenses;  and  no 
court  ip  Christendom  can  change  the  relation 
of  these  interveners  to  the  association  after 
having  been  established  by  its  officers  and  un- 
der the  articles  for  withdrawal. 

Bennigi4aiiaen  v.  Tue/*er,  50  Md.  688;  Me- 
Kennep  v.  Diamond  State  Loan  Aeeo.  (Del.)  18 
AU.  905;  Thompson,  Bldg.  Asso.  p.  67,  g  11. 
The  law  recognizes  the  investing  member, 
or  the  member  who  is  an  invester,  as  a  mem- 
ber who  assumes  debts  and  rights  which  dif- 
fer from  those  of  a  borrower. 
Thompson.  Bldg.  Asso.  chap.  8,  g  6. 
The  by-laws  require  a  withdrawing  member 
to  give  a  written  notice  of  his  intention  to 
withdraw.  This  the  interveners  did.  The 
secretary,  or  some  person  having  control  of 
such  matters  in  the  organization,  should  enter 
upon  the  book  kept  lor  that  purpose  the 
amount  to  be  paid  upon  the  withdrawal, 
which  was  done  in  this  case. 

Thompson,  Bldg.  Asso.  p.  68,  chap.  8,  ^  9; 
pp.  6-8;  §  6,  p.  24;  pp.81,  82,  §6;  UniUd 
atatet  Bldg.  «§  L  A$90,  v.  SUnerman,  85  Pa. 
894:  State  v.  Bedicood  FalU  Btdg.  db  L,  Aeeo, 
46  Minn.  154, 10  L.  R.  A.  752. 

The  moment  a  member  gives  notice  of  with- 
drawal his  character  and  relation  to  the  asso- 
ciation have  changed;  he  at  once  becomes 
from  debtor  to  creditor  to  the  amount  of  his 
legal  claims,  and  is  entitled  to  recover  as  much 
of  the  withdrawal  value  as  fixed  by  the  by- 
laws in  withdrawing,  and  if  payment  was  re- 
fused he  is  strictly  within  the  rule  as  creditor. 
Hennighauten  v.  Tiecher,  50  Md.  588;  Mo- 
Kenneif  v.  Diamond  State  Loan  Asso.  (Del)  18 
Atl.  905. 

It  is  supposed  that  while  an  organization  is 
Id  force  the  withdrawing  member  shall  be 
paid  out  of  the  funds  designated  for  that  pur- 
pose, but  it  is  not  intended  that  a  lack  of  funds 
sbsli  defeat  the  member's  right,  and  when  he 
has  given  notice  of  withdrawal  before  the  as- 
sociaiion  has  wound  up  he  is  entitled  to  be  paid 
out  of  the  assets  after  outside  creditors  in  the 
priority  of  those  members  who  bad  not  given 
notice,  though  there  were  no  funds  for  pay- 
ment at  the  time  he  gave  notice. 

Thompson,  Bldg.  Asso.  p.  68,  §  18;  Berff- 
fnan  v.  St.  Paul  Mut,  Bldg,  Asso.  No,  i,  29 
Miun.  275. 

In  construing  the  by-laws  concerning  with- 
drawals, thev  should  be  construed  favorably 
for  the  member. 
Thompson,  Bldg.  Asso.  p.  69,  g  16;  Fuller 
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V.  Salem  db  D,   Tjoan  <ft  Fund  Asso,  10  Gray,. 

94;  Booz*s  Appeal,  109  Pa.  Tm. 

Corporations  of  this  character  must  be  gov- 
erned by  their  by-laws. 

People  V.  LovDe,  117  N.  T.  175;  Be  Sunder- 
land S£d  Unitersiil  Bldg,  )6^.  L.  R.  24  Q  B. 
Div.  894:  American  Dig.  U.  S.  1860,  p.  457, 
g  11;  Uolyoke  Bldg.  d  L.  Asso,  v.  Lewis^  t 
Colo.  App.  127;  Thompson,  Bldg.  Asso.  chap. 
5,^6. 

The  genera]  rule  is,  that  the  stockholder  i^ 
to  be  governed  by  the  articles  of  incorporation 
and  by-laws  of  the  organization  unless  there  la- 
special  legislation  as  in  some  of  the  states. 

McDonough  v.  Hennepin  County  CathoHe- 
Bldg.  ±  L,  Asso.  62  Minn.  122. 

Courts  favor  the  diligent  creditor,  and  wheiv 
he  has  taken  all  the  necessary  steps,  and  the* 
party  haying  the  authority  places  him  in  a 
situation  where  his  claim  is  preserved  aodi 
made  collectible,  even  though  the  less  diligent 
suffer,- still  the  latter  cannot  complain. 

Crouse  ▼.  Morse^  49  Iowa,  8iB5;  Chase  v. 
WalUrs,  28  Iowa.  460. 

The  appointment  of  a  receiver  Involves  the* . 
decision  of  no  right,  but  is  desired  to  securo 
and  husband  the  fund,  that  it  may  be  appro- 
priated without  delay  and  (inconvenience  as^ 
the  court  upon  the  final  trial  may  adjudicate. 

20  Am.  &  Eng.  Ecc.  Law,  p.  17;  MeOowan 
V.  Myers,  66  Iowa,  102;  Ellis  v.  Boston,  H,  dbr 
E,  R  Go.  107  Mass.  28;  BzparU  Dunn.  8  S. 
C.  N.  8.  288;  20  Am.  &  Eng.  £nc.  Law,  p.  17; 
Snow  V.  Winslou),  54  Iowa.  200. 

The  date  of  receipt  of  notice  to  withdraw^ 
from  such  associations  determined  the  rights- 
of  such  members,  because  they  ceased  to  pay 
dues,  fines,  or  assessments  from  the  date  of  re- 
ceipt of  withdrawal,  and  not  thirty  days  after. 

Thompson,  Bldg.  Asso.  pp.  6,  7, 8.  chap.  64, 
§  9;  p.  24,  S  6;  pp.  81.  82,  g  6:  United  States^ 
Bldg.  d  L,  Asso.  v.  Silterman,  85  Pa.  394;  Stater 
V.  Redwood  Falls  Bldg.  d  L.  Asso,  45  Minn. 
154. 10  L.  R.  A.  752. 

The  interveners  in  this  case  were  creditors 
entitled  to  bring  suit  against  the  association 
for  the  value  of  their  slock  before  the  receiver 
was  appointed. 

United  States  Bldg.  d  L.  Asso,  v.  Silverman, 
85  Pa.  894;  Holpoke  Bldg.  d  L.  Asw.  v.  Lewis, 
1  Colo.  App.  127;  BeBlaekburn  d  Diet.  Ben. 
Bldg.  Soe.  L.  R.  24  Ch.  Div.  421;  Eennigliav^ 
sen  V.  Tischer,  60  Md.  588;  MeKennw  v.  Dia- 
mond State  [joan  Asso.  (Del.)  18  AU.  905:  RngU" 
hardt  V.  Fifth  Ward  Permanent  Dime  Stv.  d  L, 
Asso.  5  Misc.  618;  Towle  v.  American  Bldg, 
Loan  d  Jnv.  Soe.  61  Fed.  Rep.  447;  Granito 
State  Provident  Asw.  v.  Lloyd,  145  111.  620. 

As  creditors  of  said  association  they  are  en- 
titled to  be  paid  in  full  out  of  the  assets  of  said 
association  in  priority  to  members  who  did  not. 
give  notice  of  withdrawal  and  immediately 
after  the  general  creditors  of  the  association 
have  been  paid,  when  the  association  has  been- 
placed  in  a  receiver's  hands. 

Be  Blackburn  d  Diet.  Ben,  Bldg.  Soe.  L,  R. 
24  Cb.  Div.  421;  Be  Mtitudl  Society,  L.  B.  24 
Ch.  Div.  425,  note;  Walton  v.  Edge,  L.  R.  !(► 
App.  Cas.  88;  Murray  v.  Scott ,  L.  R.  9  App. 
Cas.  619;  Be  Sheffield  d  S,  T.  Permanent  Bldg, 
Soe,  L.  R.  22  Q.  B.  Div.  470. 

Even  though  there  were  no  funds  on  hand 
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applicable  at  the  time  of  tbe  comTnencement 
of  the  wiodiog  up  for  tbeir  payment,  idboI- 
veDcy  at  tbc  time  of  tbe  expiration  of  the 
Dotice  will  not  defeat  the  appellant's  right  to 
priority. 

McKenney  y.  Diamond  State  Loan  As9o.  (Del.) 
18  Atl.  905. 

These  associations  are  not  partnerships. 
The  contract  in  each  particular  case  depends 
on  the  rules  of  the  particular  society. 

Walton  V.  Edge,  L.  R.  10  App.  Cas.  83; 
Brownlie  y.  Russell,  L.  R.  8  App.  Cas.  285; 
ToahY.  North  BntishBldg.  Soe,  L.  R.  11  App. 
Cas.  489. 

The  fact  that  tbere  were  not  sufficient  funds 
on  hand  to  pay  the  interveners  does  not  affect 
their  rights  as  to  preference  over  the  members 
who  did  not  withdraw. 

Walton  v.  Edge,  L.  R.  10  App  Cas.  88:  Mur- 
ray y.  Scott,  L.  R.  9  App.  Cas.  519;  Re  Slief- 
field  di  8.  T.  Permanent  d  Bldg.  Soe,  L.  R.  22 
Q.  B.  Div.  470;  Barnard  v.  Tomson  [18941  I 
Ch.  874. 

Messrs.  Dudley  A  Coffin,  E.  T.  Morris* 
■Ayres,  Woodin,  A  AyroBy  and  4.  K* 
Macomber  for  appellees. 

Oran^r,  J.,  delivered  the  opinion  of  tbe 
■court: 

The  case  involves  no  controversy  as  to  gen- 
eral creditors*  nor  as  to  any  creditors  except  in 
so  far  as  the  withdrawing  shareholders  may  be 
regarded  as  creditors,  as  to  which  fact  there  is 
some  controversy  in  argument.  There  are  two 
classes  of  persons  who  claim  to  be  entitled  to 
participate  in  the  distribution  of  the  assets  of 
the  corporation:  First,  those  who  gave  notice 
of  withdrawal  before  the  appointment  of  the 
receiver,  who  claim  to  be  preferred,  and  to  be 
entitled  to  full  payment  before  the  other  share- 
holders are  entitled  to  anything;  and,  second, 
those  who  did  not  give  such  notice,  who  claim 
that  all  shareholders  (that  is,  both  classes) 
should  share  equally.  The  articles  of  incor- 
poration provide  for  two  funds, — a  loan  fund 
and  an  expense  fund.  The  following  is  a  pro- 
vision of  the  by-laws  under  which  it  is  claimed 
that  the  withdrawing  shareholders  should  be 
preferred  and  first  paid:  '*Sec.  9.  Any  share- 
bolder  in  good  standing,  after  giving  thirty  (80) 
days'  notice  in  writing,  and  upon  tbe  surrender 
of  his  certificate,  may  withdraw,  after  three  (8) 
months'  dues  have  been  paid,  the  full  amount 
of  bis  payments  to  the  loan  fund,  together 
with  the  earnings  up  to  the  last  dividend 
poiiod.  Said  withdrawals  shall  be  paid  ac 
cording  to  the  priority  of  notice."  The  stock 
of  the  corporation  is  classed  from  A  to  F,  but 
the  classification  is  not  important  for  our  con- 
sideration. The  following  is  a  further  pro- 
vision of  the  by-laws:  **Article  XVII.  This 
association  shall  not  be  liable  to  pay  oui  on  ac 
oount  of  withdrawals  of  all  classes  of  stock, 
d urine  anv  one  month,  more  than  thirty  (80) 
per  cent  of  the  cash  receipts  of  the  loan  fund 
during  such  month,  upon  all  classes  of  stork 
except  Class  F,  and  except  slock  issued  under 
tbe  provisions  of  g  2  of  article  VII.  of  the  by- 
laws. In  ca.«e  of  withdrawal  l)efore  maturity, 
there  shall  be  charged  against  the  book  value 
thereof  a  withdrawal  fee  of  10  cents  on  each 
share."  By  a  misappropiiation,  the  loan  fund 
lias  been  used  for  the  expenses  of  the  corpora- 
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tion  to  an  amount  In  excess  of  $86,000,  and 
while,  in  argument,  there  is  some  contention 
otherwise,  the  corporation  is  insolventw  In 
considering  the  rights  of  withdrawing  share* 
holders  from  such  associations,  the  cases  discuss 
the  effect  of  tbe  association  being,  at  tbe  time 
of  withdrawal,  *'a  going  concern,"  or  in- 
solvent, and  its  affairs  beiog  "wound  up."  It 
is  quite  evident  that  the  by  Taws  of  this  associa- 
tion were  adopted  with  reference  to  doing 
business,  rather  than  with  reference  to  closing 
up  its  affairs.  This  fact  is  important  in  deter- 
mining what  must  have  beep  tbe  mutual  un- 
derstanding of  the  iocorporators  in  their  adop- 
tion of  the  article  and  laws,  and  also  the  un- 
derstanding of  those  who  t)ecame  shareholders 
afterwards.  Section  9  of  article  18  ^ves  the 
absolute  right  of  withdrawal  on  thirty  days' 
notice,  and  just  as  absolute  a  right  to  with- 
draw payments  to  the  loan  fund,  except  that 
it  must  be  done  in  a  way  pre8cril)ed.  That 
method  is  fixed  by  article  17,  which  exempts 
the  'association  from  liability  for  such  with- 
drawals, so  that  it  is  not  required  to  pay,  in  any 
one  month,  more  than  80  per  cent  of  the  cash 
receipts  of  the  loan  fund  during  such  month. 
Speaking  of  such  an  association  as  a  going 
concern,  there  would  seem  to  be  no  question 
but  that  a  withdrawing  shareholder,  on  pres- 
entation of  his  certificate,  could  demand  and 
should  receive  payment,  in  the  order  of  his 
withdrawal,  of  as  much  money  as  the  treasury 
afforded,  of  the  80  per  cent  specified,  and  no 
more.  If  there  were  no  provision  for  such  pay- 
ment, none  could  be  made  from  the  fund,  and 
the  shareholder  musthbld  bis  stock  or  exchange 
it  in  the  market.  The  right  of  withdrawing 
the  stock— that  is,  withdrawing  the  payments 
—depends  entirely  on  tbe  by-laws  authorizing 
it.  The  by-law  is  not  a  limitation  on  a  prior 
right, — that  is,  a  right  existing  independent  of 
the  by-law,  perforce  of  a  person  being  a  share- 
holder,— but  it  is  a  grant  of  a  right,  and  lim- 
ited by  the  terms  of  the  grant. 

In  Neinbokel  v.  National  Sat.  Loan  dt  &dg. 
Asso,  58  Minn.  840,  26  L.  R.  A.  215,  this  par- 
ticular question  is  considered.  The  by-law  in 
that  case  is  so  like  the  one  in  this  case  as  to 
make  the  authority  entirely  applicable.  It  is 
said  in  that  case:  "In  assuming  tbe  relation 
of  a  memt>er  of  the  association  plaintiff  con- 
tracted with  reference  to,  and  was  to  be  gov- 
erned by,  its  by-laws  in  so  far  as  they  were  rea- 
sonable, and  not  opposed  to  our  statutory  pro- 
visions regulating  associations  of  this  character. 
He  agreed  to  abide  by  tbe  condition  of  the 
treasury  in  case  of  a  withdrawal,  and  to  take 
his  money  when  funds  properU*  applicable  for 
the  purpose  were  on  hand.  He  was  not  to  he 
paid  until  these  funds  were  in  the  treasury, 
and,  although  he  conld  at  Ikdv  time  cease  to  be 
a  member,  and  terminate  nis  o))ligatton  to 
make  monthly  payments,  the  amount  to  be  re- 
turned to  him  did  not  then  become  due  or  pay- 
able except  in  a  certain  contingency.  If  not 
absolutely  and  immediately  due  and  payable  at 
withdrawal,  it  is  difficult  to  see  how  his  cau!>e 
of  action  was  then  maintainable."  In  that  case 
the  questions  are  consideied  whether  or  not  a 
withdrawing  shareholder  becomes  a  creditor 
upon  complying  with  the  law  for  withdrawing 
his  payments,  and  also  whether  he  could  bring 
an  action  and  obtain  judgment  against  tbe  a^ 
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'tociation  when  tbere  b  no  money  legally  ap- 
plicable for  the  payment  of  his  claim.  It  is 
beld  that  such  a  snarebolder  is  not  to  be  re- 
garded as  having  the  rights  of  tbe  ordinary 
creditor,  and  hence  that  he  could  not  maintain 
such  an  action.  It  is  further  said  in  that  case: 
"The  right  to  withdraw  and  to  receive  back 
what  has  been  paid  into  tbe  treasury  by  a  mem- 
ber of  the  association  exists  solelv  by  virtue  of 
the  by-law  or  the  statute.  If  this  right  to  re- 
-ceive'money  out  of  the  treasury  is  made  to  de- 
pend upon  its  condition,  the  right  is  not  perfect 
or  absolute  until  that  condition  exists."  In 
laraa  Homestead  Bldg.  d  L.  Amo.  v.  Kerr  (Tex,) 
13  S.  W.  lOdO,  where  the  right  of  withdrawal 
was  inven  in  the  by-laws,  and  there  was  a  pro- 
vision that  at  no  time  should  more  than  one 
third  of  the  funds  in  the  treasury  be  applied  to 
tbe  demands  of  the  withdrawing  stockholders 
without  the  consent  of  the  directors,  it  was  held 
that  there  oould  be  no  recovery  by  such  a 
stockholder  in  the  absence  of  a  showinsr  that 
tbere  were  funds  applicable,  or  that  the  direc- 
tors had  consented  to  the  use  of  other  funds. 
Chrutian's  Appeal,  103  Pa.  184,  involved  a 
question  as  to  the  right  of  withdrawing  stock- 
holders to  preference  after  the  payment  of  the 
general  creditors,  under  by-laws  so  similar  to 
those  in  the  case  at  bar  as  to  make  the  rule  of 
the  case  authority;  and  it  is  there  said  as  to 
such  stockholders:  "If  the  association  has 
been  prosperous,  they  have  a  right,  under  cer- 
tain limitations  and  restrictions,  to  demand  and 
receive  their  proportionate  share  of  the  accu- 
mulated fnna,  but,  if  l>ad  investments  have 
been  made  or  losses  have  been  sustained  before 
actual  withdrawal,  they  must  bear  their  Just 
proportion  thereof.  .  .  .  When  a  building  as- 
sociation has  failed  to  fulfill  the  object  of  its 
creation  and  has  become  hopelessly  insolvent, 
it  cannot  be  Justly  or  equitably  wound  up  on 
anv  other  principle  than  that  above  su^^gested. 
After  expenses  incident  to  the  administration 
of  its  assets  are  deducted,  the  general  creditors, 
if  any,  should  be  first  paid  in  full,  and  the  res- 
idue of  the  fund  should  be  distributed,  pro 
rata,  among  those  whose  claims  are  based  upon 
stock  of  the  association,  whether  they  have 
withdrawn  and  bold  orders  for  the  withdrawal 
value  thereof,  or  not.  Both  c)a»<«8  are  equally 
meritorious,  and  in  marshaling  the  assets 
neither  is  entitled  to  priority  over  the  other. 
The  claims  of  each  are  alike  based  upon  their 
filiation  to  the  association  as  members  thereof." 
The  case  refers  to  United  States  Bldg.  A  L. 
Asso,  V.  Silverman,  85  Pa.  894;  and,  while  it 
dneo  not  overrule  or  distinguish  it,  it  announces 
the  above  rule  with  the  former  case  in  mind. 
It  is  not  easy  to  reconcile  the  two  cases  in  some 
particulars,  and  undoabtedly  tbe  last  should  be 
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taken  as  the  judgment  of  tbe  court  wherein,  if 
at  all,  the  cases  are  not  in  harmony.  The  Sif^ 
terman  Case  is  reviewed  in  Heinbokel  v.  Nat- 
ional Sav,  Loan  d  Bldg.  Asso,  58  Minn.  840, 
25  L.  K.  A.  215  (the  Minnesota  case),  and  tbe 
holding  is  disapproved.  In  Endlich,  Bldg. 
Asso.  2d  ed.  §  114,  it  is  said,  speaking  of  the 
by-law  provisions  of  such  corporations,  that 
only  a  proportion  of  the  funds  can  be  with- 
drawn for  the  purpose  of  paving  withdrawing 
stockholders:  *'This,  then,  becomes  a  charter 
limitation  upon  the  rights  of  withdrawing 
members,  and  operates  to  prevent  a  conflict  be- 
tween them  and  tbe  undisturbed  exercise  of  tbe 
association's  corporate  functions,  by  narrowing 
them  down  to  a  certain  portion  of  the  assets  as 
the  source  of  their  payment." 

It  seems  to  us  that  these  authorities,  as  well 
as  the  language  of  the  by- laws  of  the  associa- 
tion in  this  case,  fix  a  limitation  on  the  rights 
of  withdrawing  shareholders  as  to  the  funds 
applicHble  to  tbe  payment  of  their  claims,  and 
that  beyond  such  limit  they  cannot  go.  In 
this  case  there  is,  confessedly,  no  such  fund 
available.  We  have  seen  no  case  in  which  the 
limitation  is  like  the  one  in  this  case,  it  being 
limited  to  80  per  cent  of  the  monthly  receipts. 
This  limitation,  throughout  the  authorities,  in 
this  country,  seems  to  be  of  controlling  im- 
portance. Insolvency  but  adds  to  the  oirength 
of  such  a  position,  and  the  holding  in  Ghrin- 
tian's  Appeal,  102  Pa.  184,  is  in  a  case  where 
the  corporation  was  insolvent,  and  the  rule  was 
tbere  applied.  Both  parties  have  quoted  from, 
and  argued  the  effect  of,  some  English  cases, 
and,  conceding  them  to  announce  a  different 
rule  (and  to  quite  an  extent  they  do),  we  are 
still  content  with  the  rule  that  is  supported  by 
the  weight  of  authority  in  this  country,  and 
best  accords  with  reason.  No  one  contends 
that  such  a  conclusion  is  not  the  equitable  one, 
the  contention  of  interveners  being  only  that 
a  correct  le^al  construction  of  the  by-laws  jus- 
tified their  claim,  but  in  that  view  we  do  not 
concur.  As  we  said  at  tbe  outset,  the  provi- 
sion of  the  by-laws  for  paying  back  contribu- 
tions to  the  loan  fund  contemplated  monthly 
receipts  to  such  fund,  so  that  the  corporation, 
as  a  going  concern,  could  apply  a  percentage 
thereof  to  such  a  purpose;  and  there  js  nothing 
to  show  a  purpose  to  make  such  payments 
after  such  receipts  have  ceased,  and  the  only 
business  of  the  corporation  is  a  final  settlement 
and  an  equitable  division  of  tbe  assets.  We 
think  the  judgment  should  be  so  changed  as 
to  make  a  pro  rata  payment  of  all  stockhold- 
ers, regardless  of  notices  of  withdrawal,  and 
the  cause  is  remanded  for  such  a^decree. 

Reversed. 
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City  of  AUBURN,  Appt,, 

UNION  WATER-tOWER  COMPANY. 

(60  Me.  676 

1.  Acitymaybesriven  the'rlfi^htbythe 
leglslatare  to  use  a  reasonable  por- 
tion of  the  waters  of  a  grreat  pond  for  the 
domestic  purposes  of  its  Inbabltaots  without  be- 
ioff  liabie  to  purchase  the  water  from  persons 
bavioff  mill  prlvlieges  upon  streams  flowing  from 
the  pond. 

S«  Taldnic  one-flfteenth  of  the  water 
supply  of  a  threat  pond  for  the  domestic 
purposes  of  the  inhabitants  of  a  city  is  not  so  un> 
reasonable  as  to  give  the  owners  of  mill  privi- 
leflres  a  rlvht  to  complain,  where  the  whole  sup- 
ply U  1&,000,000  gallons  daUy. 

B»  Mere  use  of  the  water  flowing  fk*om 
a  flrreat  pond  for  mill  privileges  is  not  so 

adverse  to  the  rights  of  the  pubHo  to  the  water 
that  it  will  ripen  into  a  title  which  cannot  be  ln> 
terfered  with  by  a  state  grant  to  a  city  of  the 
right  to  use  the  water  for  the  domestic  purposes 
of  lu  inhabitants. 

(October  28, 1807J 

REPORT  by  the  Supreme  Judfcfal  Coart 
for  Androscoggin  County  for  the  opinion 
of  the  full  bench  of  an  appeal  by  ibc  city  of 
Auburn  from  an  award  of  county  commission- 
ers assessing  damages  to  the  Union  Water 
Power  Company  of  Lewiston  for  water  taken 
by  the  city  of  Auburn  from  a  great  pond  for 
domestic  purposes.    Reterwd. 

The  facts  are  stated  in  the  opinion. 

JftfMTf.  N.  W.  Harris,  4.  A.  Pulsifer, 
W.  W.  Bolster*  J.  W.  Symonds,  D.  W. 
Snowt  C.  S.  Cook»  and  A.  R.  Savai^  for 
city  of  Auburn. 

if€39rs.  W.  H.  White,  S.  M.  Carter,  and 
J.  A*  Morrill  for  Union  Water  Power  Com- 
pany. 

Walton,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  petition  for  the  assessment  of  dam- 
ages. It  is  presented  by  the  Union  Water 
Power  Company  of  Lewiston,  and  the  ques- 
tion is  whether,  under  the  circumstances  dis- 
closed by  the  eyldenoe,  the  company  is  entitled 
to  damages. 

It  appears  that  in  1891  the  legislature  au- 
thorized and  employed  the  city  of  Auburn  to 
take  water  from  -Wilson  pond  8ufl9cient  for 
domestic  purposes  and  the  extinguishment  of 
fires  and  the  supply  of  hotels  and  iivery  stables 
and  laundries,  and  for  sprinkling  its  streets. 
Private  and  Special  Laws  1891,  chap.  82. 

For  water  taken  under  the  authority  of  this 
act,  the  Uaion  Water  Power  Company  of  Lew- 
iston claims  that  it  is  entitled  to  compiensatioiu 
The  company  claims  that  it  has  a  superior  and 
paramount  ri^zht  to  the  entire  waterffoftbe 


pond,  "including  all  the  natural  flow  of  the- 
same,"  and  that,  if  any  portion  of  the  water  is» 
diverted  and  used  by  the  citizens  of  Auburn 
for  domestic  purposes,  the  company  is  entitled 
to  damages.  The  question  is  whether  tb]» 
claim  can  be  sustained.  It  is  the  opinion  of 
the  court  that,  under  the  drcumstanoes  dis- 
closed by  the  evidence,  the  claim  cannot  be* 
sustained. 

It  is  a  settled  rule  of  law  in  this  state  and 
Massachusetts  that  all  great  ponds,— that  is, 
ponds  containing  more  than  10  acres, — are 
owned  by  the  state.  This  is  a  rule  of  law  pe- 
culiar to  this  state  and  Massachusetts.  It  is- 
said  to  have  be^n  derived  from  the  Colonial 
Ordinance  of  1641-47.  The  rule,  as  sUted  by 
Chief  Justice  Morton,  in  a  recent  Massachu- 
setts case,  is  as  follows: 

''Under  the  ordinance,  the  state  owns  tbe- 
great  ponds  as  public  property,  held  in  trust 
for  public  uses.    It  has  not  onlv  the  jus  priva- 
turn,  the  ownership  of  the  soil,  but  also  the- 
ju8  publicum  and  the  right  to  control  and  rej;- 
ulate  the  public  uses  to  which  the  ponds  sball^ 
beappliea.    The  littoral  proprietors  of  land 
upon  the  ponds  have  no  peculiar  rights  In  the- 
soll  or  in  the  waters,  uniess  it  be  by  fT^nt 
from  the  legislature."    Watuppa  Beserwnr  Co, 
y.  Fall  River,  147  Mass.  548, 1  L.  R.  A.  466. 

In  the  case  cited,  the  reservoir  company  hact 
constructed  an  expensive  dam  and  had  paid 
larce  sums  of  money  for  flowage  rights,  and 
had  controlled  the  waters  of  the  Watuppa. 
pond  for  nearly  sixty  years.  The  legislature 
then  authorized  the  city  of  Fall  River  to  take 
water  from  the  pond  for  domestic  uses  and 
the  extinguishment  of  fires,  and  all  other  pub- 
lic uses  of  the  city,  without  liability  to  pay- 
any  other  damages  than  the  state  itself  would 
be  legally  liable  to  pay.  The  peculiar  word- 
ing of  this  statute  in  relation  to  damages  waa 
undoubtedly  intended  to  test  the  authority  of 
the  legislature  to  confer  upon  towns  and  cities 
the  right  to  take  water  from  great  ponds  for 
domestic  purposes  without  being  liable  for 
damages;  and  the  court  so  treated  it;  and  a 
majority  of  the  court  held  that  the  authority 
existed.  The  maiorlty  opinion  was  by  Chief 
Justice  Morton.  The  minority  opinion  was- 
by  Mr.  Justice  Knowlton. 

We  have  examined  the  opinions  with  care. 
The  minority  opinion  rests  apparently  upon 
the  assumption  that  all  of  the  waters  of  our 
great  public  ponds  and  lakes  are  dedicated, 
primarily,  to  the  use  of  mills,  and  that  no- 
town  or  city  can  take  anv  portion  of  the  waters 
for  domestic  purposes  without  being  liable  in 
damages  therefor  to  the  owners  of  the  mills. 
The  majority  opinion  recognizes  the  right  of 
the  people  to  have  pure  water  for  domestic 
use,  and  affirms  the  authority  of  the  legisla- 
ture to  permit  towns  and  cities  to  take  water 
from  great  public  ponds  and  lakes  for  the  use 
of  their  inhabitants  without  being  liable  ta< 
pay  damages  to  those  who  want  the  water  for 
the  use  of  mills. 


NoTS.— As  to  grreat  ponds  t)eluoglDff  to  the  state, 
see  also  Watuppa  Reservoir  Ck>.  v.  F^Il  River 
(Mass.)  1 L.  R.  A.  400:  Proprietors  of  MilLs  v.  Brain- 
tree  Water  Supply  Co.  (Mass.)  4  L.  R.  A.  2T2;  Atty. 
Gen.,  Maon,  ▼.  Revere  Copper  Co.  (Haas.)  9  L.R.  A. 
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610:  Watuppa  Reservoir  Co.  v.  Fall  River  (Mass.)  ItT 
L.  R.  A.  256;  Fernald  v.  Knox  Woolen  Go.  (Me.)  7 
L.  R.  A.  450:  and  Concord  Mf  g,  Oo.  v.  BobercaoD- 
(X.  H.)  18  L.  R.  A.  678. 
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We  tbink  Ihc  doctrine  of  the  majority  opin- 
iaa  is  correct.  It  is  sustained  by  reason  as  well 
.as  aathoriiy.  Water  for  domestic  use  is  a 
necessity.  Man  cannot  exist  without  it. 
Water  for  the  use  of  mills  is  a  convenience 
•only.  And  there  is  no  conceivable  reason  why 
those  who  want  it  for  domestic  use  should  be 
•compelled  to  buy  it  of  those  who  want  it  for 
the  use  of  mills. 

In  Fliiladdphia  y.  CoUinM,  68  Pa.  106.  the 
jury  were  instructed  that  every  individual  re- 
siding upon  the  banks  of  a  stream  has  a  right 
to  the  use  of  the  water  to  drink,  and  for  the 
-ordinary  uses  of  domestic  life:  and  that  where 
large  bodies  of  people  live  upon  the  banks  of 
«  stream,  as  they  do  in  large  cities,  the  collec- 
live  bodjT  of  the  citizens  has  the  same  right; 
snd  the  mstruction  was  held  to  be  correct. 

The  right  to  the  use  of  water  for  domestic 
purposes  is  primary,  and  the  right  to  its  use  as 
« mechanical  power  is  secondary;  and  to  the 
•ezteoi  that  the  two  rights  conflict,  its  use  as  a 
mechanical  power  must  be  surrendered. 
Evan*  y.  Merriweat?ter,  4I1L  492,  88  Am.  Dec. 
106. 

Trae.ft  is  sometimes  said  that  there  must  he  no 
•diversion  of  the  waters  of  a  stream;  that  the  ri- 
parian proprietors  above  must  allow  tbe  water 
to  flow  on  in  undiminished  quantities  to  the 
riparian  proprietors  below.  But  this  is  not  a 
<*orrect  statement  of  the  law.  And  the  inac- 
-curacy  of  the  statement  has  often  been  pointed 
out.  The  true  rule  is  that  there  must  be  no 
unlawful  or  unreasonable  diminution  or  di- 
version of  the  water.  The  diversion  and 
<^onsumption  of  water  for  domestic  purposes 
18  neither  unlawful  nor  unreasonable.  As 
«aid  ,by  Mr.  Justice '  Dickerson  in  Davis  v. 
Window,  51  Me.  254,  81  Am.  Dea  578, 
*'water,  air,  and  light  are  the  gifts  of  Provi- 
^lence,  designed  for  tbe  or*mmon  benefit  of 
man,  and  every  person  is  entitled  to  a  reason- 
able use  of  each Reasonable  use 

Is  the  touchstone  to  which  cases  of  this  de- 
scription must  be  subjected." 

And  in  another  case.  Mr.  Justice  Rice  said 
Ihat  this  right  to  a  reasonable  amount  of  water 
for  domestic  purposes  necessarily  implies  a 
rieht  to  diminish  the  volume  of  the  water. 
Ihtii  y.  Uetehell,  50  Me.  602,  79  Am.  Dec. 
436. 

A  gallon  of  water  withdrawn  from  Moose- 
head  lake  will  diminish  the  quantity  that  would 
otherwise  flow  down  the  Kennebec  river.  But, 
aurely,  no  one  will  doubt  the  right  of  the  people 
who  live  near  that  lake  to  take  and  use  for  do- 
mestic purposes  a  reasonable  amount  of  its 
waters.  Nor  can  anyone  believe  that  such  a 
■use  would  be  a  wrong  to  the  owners  of  any  of 
the  dams  across  the  Kennebec  river.  The  right 
•of  the  people  living  in  the  vicinity  of  our  great 
ponds  and  lakes  to  a  reasonable  amount  of 
their.waters  for  domestic  purposes  is  sustained 
l>y  the  rules  of  tbe  common  law  of  this  state, 
as  well  as  by  reason  and  the  principles  of  nat- 
ural justice,  as  the  cases  cited  will  show.  And 
it  is  only  of  our  great  public  ponds  and  lakes 
Ihat  we  are  now  speaking.  We  are  not  de- 
•claring  or  attempting  to  define  the  rights  ap- 
pertaining to  wells,  springs,  rivulets,  or  small 
ponds  It  is  only  of  great  ponds  and  lakes, 
the  titles  to  which  are  held  by  the  state  for  tbe 
«se  of  the  public,  that  we  are  now  speaking. 
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And  of  these  great  public  ponds  and  lakes,  we 
affirm  that  by  the  rules  of  tbe  common  law  of 
this  state,  the  people  are  entitled  to  a  reason- 
able portion  of  their  waters  for  domestic  pur- 
poses without  being  obliged  to  buy  it  of  the 
owners  of  mill  privileges.  And  we  affirm, 
further,  that,  by  virtue  of  the  rule  of  property 
derived  from  the  ordinance  of  1641-47,  as  inter- 
preted in  this  state  as  well  as  Massachusetts, 
the  title  to  all  great  ponds, — that  is,  ponds  con- 
taining more  than  10  acres, — ^is  in  the  state, 
and  that  the  legislature  may  confer  upon  towns 
and  cities  the  right  to  take  water  from  such  ponds 
for  domestic  purposes  without  making  such 
towns  and  cities  liable  for  the  losses  thereby  sus- 
tained by  the  owners  of  mill  privileges.  Health 
is  of  more  importance  than  wealth,  and  clean- 
liness is  next  to  godliness;  and  we  hold  that 
the  right  of  the  people  to  an  abundant  supply 
of  pure  water,  by  which  their  health  4nd  clean- 
liness may  be  secured,  is  paramount  to  the 
right  of  mill-owners  to  have  the  water  for  pro- 
pelling their  machinery;  and  that,  to  the  ex- 
tent that  tbe  two  rights  conflict,  the  latter  must 
yield.  Of  course,  private  property  cannot  be 
taken  for  public  use  without  making  compen- 
sation for  it  But  the  wateis  of  great  ponds 
and  lakes  are  not  private  property.  They  are 
owned  by  the  state,  and  the  state  may  dispose 
of  them  as  it  thinks  proper. 

Wilson  pond  is  a  great  pond.  Its  supply  of 
water  is  15,000,000  of  gallons  daily.  Of  this 
quantity  Auburn  probably  uses  about  a  half  a 
million  of  gallons  dailv.  This  is  only  about 
one  thirtieth  of  the  entire  supply.  It  is  a  quan- 
tity comparatively  so  small  that  its  withdrawal 
from  the  pond  does  not  perceptibly  lessen  the 
si7.e  of  the  8tr<!am  at  the  outlet.  The  quantity 
used  by  Auburn  will  probably  be  somewhat 
increased  in  the  future.  But  there  is  no  prob- 
ability that  the  quanilty  used  daily  will  ever 
exceed  1,000,000  of  gallons.  Auburn  is  a  city 
large  in  territory;  but  the  number  of  its  in- 
habitants does  not  exceed  15,000;  and  a  con- 
siderable portion  of  them  do  not  and  never  can 
receive  their  supply  of  water  from  Wilson  pond. 
But  allowing  that  10.000  of  its  inhabitanU  will 
at  some  future  day  receive  their  water  ftom 
the  pond,  and  that  earh  one  of  these  inhabit- 
ants will  consume  100  gallons  daily;  then  the 
quantity  will  be  only  1,000,000  of  gallons, 
leaving  fourteen  fifteenths  of  the  water  (o  flow 
on  to  the  works  of  the  Union  Water  Power 
Company  as  heretofore.  Surely,  the  Union 
Water  Power  Company  cannot  complain  that 
this  is  an  unconscionable  or  unreasonable  divi- 
sion of  the  water. 

But  we  are  asked  to  consider  if  tbe  Union 
Water  Power  Company  has  not  become  en- 
titled to  the  whole  of  the  waters  of  Wilson 
pond  by  an  adverse  use.  We  do  not  think  tbe 
use  has  been  adverse.  The  company  and  its 
predecessors  in  title  have  used  the  water  of  the 
pond,  or  so  much  of  it  as  has  flowed  out  of  the 
pond  through  Its  natural  channel  and  become 
mingled  with  the  waters  of  the  Androscoggin 
river;  but  this  has  been  a  rightful  use.  It  has 
bad  no  element  of  adverseness  in  it.  It  has  en- 
croached upon  no  one's  rights,  and  no  one  has 
had  a  right  to  suppress  it.  Such  a  use  can  never 
ripen  into  a  prescriptive  title.  Pratt  v  Lamson. 
2  Allen,  275.  And,  besides,  the  authority  off 
the  state  to  control  the  waters  of  great  pondfl» 
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EDd  determine  the  uses  to  which  thej  may  be  1 
applied,  is  a  govern  mental  power,  and  the  e:o?- 
ern mental  powers  of  ihe  ftate  are  never  lost  by 
mere  nonuse.  In  Wutuppa  Reftemair  Co.v.Fall 
Biver,  147  Mass.  548. 1 L.  K  A.  466,  the  reservoir 
company  has  bad  the  entire  control  and  use  of 
the  waters  of  the  VVatuppa  ponds  for  nearly 
sixty  years.  But  the  court  held  thai  the  letiis 
lature  might,  nevertheless,  confer  upon  the  city 
of  Fall  Kiver  the  right  to  take  water  from  the 
ponds  for  domestic  purposes  wichout  being  lia- 
ble to  pay  damages. 

The  Watuppa  case  was  embarrassed  by  the 
fact  that  both  parties  had  charters  from  the 
legislature.  The  reservoir  company  had  been 
chartered  as  early  as  1826,  and  granted  the 
right  to  construct 'a  reservoir  dam  that  would 
raise  the  water  2  feet  higher  than  it  had  before 
been  raised,  and  to  draw  off  the  water  in  such 
quantities  and  at  such  times  and  in  such  man 
uer  as  it  should  judge  proper.  And  under  au- 
thority of  this  charter  the  corporation  had  ex 
pended  large  sums  of  money  and  had  had  the 
entire  use  and  control  of  the  waters  of  the  pond 
for  nearly  sixty  years  when  the  authority  to  Fall 
River  was  granted  to  take  water  from  the  ponds 
for  domestic  purposes.  And  the  reservoir  com- 
pany claimed  that  it  bad  thereby  become  in- 
vested with  tbe  property  rights  in  the  entire 
waters  of  the  ponds  of  which  it  could  not  be 
devested  without  compensation.  Upon  this 
question  the  court  was  divided,  three  judges 
holding  that  the  reservoir  company  was  en- 
titled to  damages  and  four  judges  that  it  was 
not. 

We  are  embarrassed  bv  no  such  question. 
In  this  case  only  one  of  tbe  parties  has  a 
charter  from  the  legislature,  and  that  party  is 
the  city  of  Auburn.  The  Union  Water  Power 
Company  is  a  self-created  corporation,  organ- 
ized under  the  general  law.  It  has  no  charter 
from  the  legislature.  It  has  never  asked  for 
and  has  never  obtained  from  the  leprij^lature 
any  property  rights  or  any  special  privileges  in 
the  waters  of  Wilson  pond.  It  has  no  prop- 
erty rights  in  the  waters  of  the  pond  which  are 
taxable  in  the  city  of  Auburn,  and  we  think  it 
has  no  such  rieht  iD*  its  waters  as  entitles  it  to 
damages  from  the  city  of  Auburn.  Bee  A  uburn 
V.  Union  Water  Potter  Co.  90  Me.  60. 

The  state's  ownership  of  great  ponds,  and 
the  authority  of  the  legislature  to  permit  water 
.to  be  taken  from  such  pond)  for  domestic  pur- 
poses without  the  payment  of  damages  were 
affirmed  in  Fay  v.  iSalem  db  D.  Aqueduct  Co. 
Ill  Mass  27. 

No  reason  is  perceived  why  the  same  doc- 
trine should  not  prevail  in  this  state.  The  co- 
lonial ordinance  of  1641-47  is  in  force  in  this 
state;  and  it  is  settled  law  that  by  virtue  of  it 
the  title  to  all  great  ponds  is  vested  in  the  state. 
The  right  of  the  people  to  a  sufficient  quantity 
of  water  for  domestic  purposes  is  incontrovert- 
ible. And  when,  by  permission  of  the  legis- 
lature, this  supply  is  taken  from  ponds  which 
are  owned  by  the  state,  no  reason  is  perceived 
why  the  takers  should  be  required  to  pay  dam- 
ages to  persons  or  corporations  who  do  not 
own  the  water.  If  water  is  taken  from  wells, 
or  springs,  or  small  ponds-,  or  small  streams, 
which  are  owned  by  private  persons  or  corpo- 
rations, of  course,  compensation  must  be  made. 
But,  if  taken  from  great  ponds,  which  are 
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owned  by  the  state,  no  reason  is  perceived  wb j 
damaires  should  be  exacted.  Water  for  use  as- 
a  mechanical  power  is  important,  and  ahotild 
receive  reasonable  protection.  But  water  for 
domestic  use,  and  by  which  the  health  and 
cleanliness  of  the  people,  and  protection  against 
Cres.  are  to  be  secured,  is  also  important.  And 
when  water  for  boih  purposes  is  drawn  from 
the  same  public  fountain,  no  reason  is  perceived 
why  either  of  the  parties  should  be  required  to- 
pav  damages  to  the  other. 

^Tested  by  the  rules  of  the  common  law, 
which  require  a  reasonable  use,  and,  in  case  of 
conflict,  a  just  and  fair  division  of  water,  and 
the  claim  of  the  Union  Water  Power  Company 
must  fail.  Tested  by  the  rules  of  law  deriveii 
from  tbe  colonial  ordinance  of  1641-47.  and 
the  result  is  the  same.  No  property  rights  of 
the  Union  Water  Power  Company  have  been 
invaded  by  the  city  of  Auburn.  Tbe  water 
which  the  city  of  Auburn  is  usin^  is  a  dona- 
tion from  the  state.  The  claim  of  the  UDion 
Water  Power  Company  that  it  is  entitled  to  the 
entire  waters  of  Wilson  pond  is  not  sustained 
by  the  evidence:  and  it  is  the  opinion  of  the 
court  that  its  claim  to  recover  damages  must 
be  rejected. 

Petition  di^miued.   No  coats  for  either  partju. 


Charles  E.  TREFETHEN  et  al,,  Appt§.,. 

V. 

B.  V.  LYNAM  et  oL 
(00  Me.  876  J 

1.  To  the  amomit  that »  wife**  pread84 
are  enhanced  in  i^alne  by  additione  and 
Improvemenis  made  upon  them,  with  her  oon> 
sent,  out  of  her  husband's  earnings,  she  is  Liable 
to  bia  creditors. 

8.  Adebtor'a  wife  reeeivinn^  her  has- 
band**  eamingfs  may  entirely  consnm» 
them  in  tbe  suitable  support  of  bis  family  in- 
eluding  herself,  without  becomlDir  in  any  way 
answerable  to  bis  creditors,  but  as  acrainst  tbcm 
sbe'canoot  lappropriate  sucb  earnmRS  or  income- 
to  make  investments  in  ber  own  name  either  for 
bim  or  herself,  or  to  keep  down  or  pay  off  encum- 
brances on  or  otherwise  improve  her  own  prop- 
erty, or  to  pay  the  debts  or  increase  the  proQta- 
of  ber  separate  business. 

8«  A  wife  whotnma  remittances  tpouk 
her  bnsband  into  a  bnainesa  which  she- 
carried  on  in  partnership  with  a  third  person 
and  out  of  which  both  families  are  supported  has 
the  burden  of  proving,  as  against  tbe  busbaod^a 
creditors,  that  their  rights  have  not  been  injured 
thereby,  and  that  an  equivalent  sum  wa9  prop- 
erly and  actually  consumed  by  tbe  husband**- 
family. 

4.  Rent  for  a  wife's  homestead  occupied 
by  her  with  her  husband  and  fkmily 

cannot,  at  least  in  tbe  absence  of  any  agreement 
therefor,  be  charged  to  tbe  husband  in  determin- 
ing tbe  liability  of  the  wife  to  bis  creditors  for  tho- 
busband*8  earnings  which  had  been  used  to  Im- 
prove tbe  premises. 

Nofns.~As  to  tbe  right  of  a  creditor  to  the  per-- 
Bonai  services  of  bis  debtor,  see  note  to  Mayers  v.. 
Kaiser  (Wis.)  21 L.  R.  A.  «»;  also  fioggess  v.  Rich- 
ards (W.  Ya.)  26  L.  EL  A.  697. 


See  also  45  L.  R.  A.  645. 
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APPEAL  by  complaioants  from  a  decree  of 
the  Superior  Court  for  Cumberland  County 
dismiaaiDg  a  proceeding  by  trustee  process  to 
eu force  payment  of  a  debt  due  by  E.  Y.  Ly- 
nam  oat  of  assets  in  tbe  bands  of  Linda  M. 
Lynam,  his  wife,  and  Robert  £.  Campbell. 
Merersed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Benjamin  Thompson,  for  appel- 
lants : 

Tbe  complainant  having  shown  that  the  re- 
spondent, E.  V.  Lynam,  erected  tbe  barn  upon 
the  wife's  real  estate  after  the  date  of  the  com- 

Slainant's  debt,  and  that  the  monevs  sent  to 
[rs.  Lynam  were  u.sed  in  the  general  account, 
and  applied  in  reducing  tbe  mortgages,  it  is 
submitted  that  the  burden  is  upon  the  respond- 
ents to  relieve  themselves,  and  to  show  that 
they  have  expended  the  same  for  family  ex- 
penses. 

Toothaker  ▼.  Alien,  41  Me.  824;  Barker  v. 
Otibome,  71  Me.  60;  Hayna  v.  Thompton,  80 
Me.  125. 

If  a  wife,  without  her  husband's  knowledge 
or  assent,  deposits  his  wages,  placed  in  her 
hands  for  safe  (teeping,  in  a  savings  bank,  and 
uses  tbe  deposit  with  money  of  her  own  in  the 
purchase  of  land,  the  title  to  which  she  takes 
and  holds  in  her  own  name,  the  husband  has 
an  equitable  interest  in  the  land,  to  reach  and 
apply  which  in  payment  of  his  debt  a  creditor 
of  the  husband  may  maintain  a  bill  In  equity 
against  him  and  his  wife. 

BretnihanY,  Bheehan,  125  Mass.  11. 

If  Captain  Lynam  has  expended  money  upon 
improvements  of  his  wife's  real  estate,  such  as 
the  erection  of  the  barn,  which  was  not  abso- 
lutely necessary  and  proper  for  the  shelter  and 
maintenance  of  the  family,  and  has  either  re- 
mitted his  money  to  bis  wife,  or  Mr.  Campbell, 
to  be  used  in  improvements  on  the  real  estate, 
so  as  to  keep  the  same  from  (he  reach  of  these 
creditors,  then  the  same  is  void  as  to  the  com- 
plainants, although  there  was  no  actual  fraud 
on  Mrs.  Ly nam's  part. 

CaU  V.  Perkins,  05  Me.  489;  Sampson  v. 
Alexander,  66  Me.  182;  Merrill  v.  Jose,  81  Me. 
22;  atratton  v.  Bailey,  feO  Me.  845;  Bresnihan 
V.  Sheehan,  125  Mass.  11;  Spelman  v.  Aldrieh, 
126  Mass.  113;  Ames  v.  Chew,  5  Met.  820;  Re 
Wyait  (Kj.)  2  Nat.  Bankr.  Reg.  288;  Dick  v. 
Hamilton,  Deady,  822;  Burleigh  v..  Coffiti,  22 
N.  H.  118,  53  Am.  Dec.  286;  Wallace  v.  Pen- 
fuld,  106  U.  S.  260,  27  L.  ed.  147;  Payne  v. 
Stanton,  59  Mo.  158;  ScftuyUr  v.  Broughton,  70 
Cal.  282;  French  v.  Holmes,  67  Me.  186. 

Tbe  mere  fact  that  a  grantor  is  indebted  at 
the  time  he  makes  a  voluntary  conveyance 
does  not  necessarily  render  such  conveyance 
fraudulent  against  the  existing  creditors.  On 
the  other  band,  since  the  prima  facie  presump- 
tion arises  in  such  case,  it  is  never  necesj^ary  to 
show  by  alfirmative  evidence  an  actual  intent 
10  defraud,  in  order  to  render  a  voluntary  con- 
veyance fraudulent  and  void  as  against  exist- 
ing creditors. 

Pom.  Eq.  Jur.  §  972;  Parkman  v.  Welch,  19 
Pick.  281. 

Transactions  relating  to  the  dealings  between 
husband  and  wife  will  be  carefully  scanned 
when  tbe  rights  of  creditors  are  involved. 
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Bobinson  v.  C^nrk,  76  Me.  498;  Seitt  T.  Mit- 
chell, 94  U.  S.  5t?0.  24  L.  ed.  179;  Gaml>er  v, 
Gamber,  18  Pa,  363;  Ken?iey  v.  Good,  21  Pa. 
849;  Walker  v.  Beamv,  86  Pa.  410;  Parvin  v. 
Capetcell,  45  Pa.  89;  BradfonVs  Appeal,  29  Pa, 
518;  Avrand  v.  Schaffer,^3  Pa.  868;  Robinson 
V.  Walla'ee,  89  Pa.  129;  Coleman  v.  Burr,  9* 
N.  Y.  17,  45  Am.  Rep.  160;  Spelman  v. 
Aldrich.  126  Mass.  118;  Walker  v.  Pfck,  3^ 
W.Va.  825;  Wheeler  v.  Biggs  (Miss.)  15  So.  lib; 
Crook  V.  lull,  ill  Mo.  288:  Staufferv.  Mor- 
gan, 89  La.  Ann.  632;  Burns  v.  Thompson,  3^ 
La.  Ann.  877;  Claflin  v.  Pfeiffer,  76  Tex.  469; 
Smith  V.  Bailey,  66  Tex.  553;  Duruty  v.  Mus- 
acehia,  42  La.  Ann.  857;  Lane  v.  Lane,  76  Me. 
521;  Lloyd  v.  Pughe,  L.  R.  8  Ch.  88. 

Mr.  John  Peters,  Jr.,  for  appellees: 

The  burden  has  always  been  on  complain- 
ants to  show  some  appreciable  value  contributert 
bv  Captain  Lynam  to  the  property,  under  sucU 
circumstances  as  to  render  it  liable  for  hia 
debts. 

Stratton  v.  Bailey,  80  Me.  845;  Metcalf  v. 
Meteaff,  85  Me.  478. 

A  wife  living  by  force  of  necessity  prac> 
tically  apart  from  her  husband,  on  her  own 
homestead,  is  entitled  to  appropriate  from  her 
husband's  remittances  a  fair  sum  for  the  prem- 
ises occupied  by  herself  and  her  husband'a 
children. 

Tbe  complainants  must  show  an  interest  ex- 
isting in  Captain  Lynam  which  he  himself 
could  enforce,  in  equity. 

He  acquired  no  such  interest  by  voluntarily 
building  a  bam  on  his  wife's  land,  nothing 
more  appearing,  nor  by  sending  home  a  reason- 
able amount  of  money  for  family  expenses, 
even  if  a  part  of  this  is  saved  by  the  wife  (as. 
claimed)  and  used  to  pay  a  portion  of  her 
separate  indebtedness  on  real-estate  mort- 
gages. 

A  husband  has  a  right  to  place  improvementa 
upon  his  wife's  land  in  the  absence  of  frauds 
and  the  same  cannot  be  taken  for  his  debts. 

Webster  v.  Hildreth,  88  Vt.  457,  78  Am.  Dec. 
682;  Robinson  v.  Huffman,  15  B.  Mon.  80.  61 
Am.  Dec.  177;  EUers  v.  Comradt,  89  Minn. 
242;  Lems  v.  Johns,  24  Cal.  98,  85  Am.  Dec. 
49;  PhiUips  v.  Ball,  160  Pa.  60;  Smyth  v. 
Reber  (N.  J.  Eq.)  18  Atl.  462;  Peck  v.  Brum- 
magin,  81  Cal  440,  89  Am.  Dec.  195,  notes. 

In  all  cases  where  a  bill  has  been  sustained 
on  facts  similar  to  those  claimed  by  complain' 
ants,  fraud  has  been  conclusively  made  to  ap- 
pear, as  in  Lynde  v.  McGregor,  18  Allen,  18:3^ 
90  Am.  Dec.  188. 

In  Indiana  the  court  ^oes  farther  than  this, 
and  holds  that  participation  by  the  wife  in  her 
husband's  fraudulent  design  must  be  shown. 

Lynde  v.  McGregor,  18  Allen.  182.  90  Am. 
Dec  188. 

Money  and  labor  expended  voluntarily  by  a 
husbana  upon  his  wife'o  land  give  him  no 
right,  title,  or  interest  therein. 

Holmes  V.  Waldron,  85  Me.  812;  Humphreys^ 
V.  Newman,  51  Me.  40;  Burleigh  v.  Coffin,  22 
N  H.  118,  58  Am.  Dec.  236;  A/arable  v.  Jor- 
dan, 5  Bumph.  417,  42  Am.  Dec.  441;  Pierce 
V.  Pierce,  25  Vt.  511. 

Emery,  J.,  delivered  the  opinion  of  tbe 
court: 
From  the  documents  and  the  testimony  of 
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the  various  defendaDts  tbemselvea,  the  follov^- 
iD^  fact  A  appear  to  be  praclicaliv  undisputed: 

In  1850  the  defendaut  Linda  M.  Lyuani  (then 
Linda  M.  Clement)  was  the  owner,  by  inherit- 
ance from  her  father,  of  a  homestead  at  ^eal 
Harbor,  Mt.  Desert,  and  was  living  upon  it 
with  her  mother.  In  that  year  she  married 
the  defendant  Capt.  Eri  V.  Lynam,  and  the 
pair  began  married  life  upon  this  homestead, 
and  their  home  has  been  upon  it  ever  since. 
The  family  has  consisted  of  Mr.  and  Mrs. 
Lynam,  their  children,  and  Mrs.  Lynam's 
mother.  In  1882  the  defendant  Robert  E. 
•Campbell  married  a  daughter  of  the  other  two 
•defendants,  and  lived  with  her  upon  the  same 
homestead  as  a  member  of  the  family.  Capt. 
Ly  nam's  occupation  was  that  of  master  mariner, 
«nd  he  was  absent  most  of  the  time  after  1874 
-upon  foreign  voyages. 

In  1883  Mrs.  Lynam  and  her  son-in-law, 
•Campbell,  began  the  enterprise  of  building  and 
running  a  summer  hotel  on  her  place.  One 
iidtel  building  was  erected  and  furnished  in 
1884,  and  a  second  one  in  1887.  The  money 
was  raised  by  notes  of  Mrs.  Lynam  and  her 
mother^  Mrs.  Clement,  secured  by  a  mortgage 
•of  the  homestead.  In  this  way  money  was 
borrowed  as  follows:  In  1888,  $4,000,  at  8 
per  cent;  in  1884,  $6,600,  at  8  per  cent;  in 
1887,  $1,500,  at  8  per  cent — amounting  to 
•$12,100.  In  addition  to  the  above,  $3,500 
were  borrowed  on  note  alone,  at  7  per  cent  in 
1887.  The  business  was  manai;ed  by  Camp- 
'bell,  for  himself  and  Mrs.  Lvnam,  under  the 
name  of  Lynam  &  Campbell.  Mrs.  Lynam 
«nd  a  minor  daughter  worked  in  and  about  the 
hotel  during  the  season,  at  least.  The  interest 
-on  the  loans,  aggregating  over  $1,000  annu- 
ally, and  occasionally  small  sums  upon  the 
principal,  were  paid  from  year  to  year,  up  to 
1892.  A  $1,000  payment  was  made  in  1889, 
«nd  another  $1,000  pavment  in  1898.  In  1894 
«ome  of  the  property  of  Mrs.  Lynam  was  sold 
to  one  Cooksey,  and  from  the  proceeds  of  that 
-sale  the  various  mortgages  were  finally  paid 
that  year.  « 

During  all  this  time  Capt.  Lynam  was  away 
«t  sea,  coming  home  at  infrequent  intervals 
iSLud  for  short  stops  only.  From  time  to  time  he 
remitted  sums  of  money  to  his  wife,  the  diflfer- 
-ent  remittances  varying  in  amount  from  $60  to 
4500.  They  were  usually  by  draft  or  check, 
^lu  making  these  remittances,  Capt.  Lynam 
^ave  no  directions  as  to  what  should  be  done 
with  the  money.  He  seems  to  have  left  its 
•disposition  entirely  to  his  wife's  .discretion. 
The  remittances,  with  but  few  if  any  excep- 
tions, were  turned  over  by  Mrs.  Lynam  to  Mr. 
■Campbell,  and  by  him  deposited  in  the  bank 
to  the  credit  of  Lynam  &  Campbell,— in  the 
same  account  with  the  hotel  business.  One 
•draft  of  $850  was  sent  direct  to  Mr.  Campbell, 
who  deposited  it  to  the  same  account.  The 
aggregate  amount  of  these  remittances  is  much 
In  dispute.  The  respondents  admit  that  they 
-averaged  $700  yearly.  The  plaintiffs  claim 
that  they  were  nearer  $1,200  per  year.  There 
■eeems  to  be  no  exact  account  of  the  amount, 
and  it  is  to  be  largely  determined  by  inference 
from  circumstances. 

As  stated  above,  nearly  all  the  remittances, 
whatever  the  amount,  were  turned  into  the 
funds  of  Lynam  &  Campbell.    Out  of  these 
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funds  of  Lynam  is  Campbell  were  paid  the 
hotel  expenses,  the  interest  on  the  notes,  the 
partial  payments  upon  the  principal,  and  also 
the  family  expenses  of  the  Lynam  and  Camp- 
bell families,  who  were  living  together.  .  No 
accounts  were  kept,  and  both  Mrs.  Lynam  and 
Mr.  Campbell  are  utterly  unable  to  state  the 
amount  expended  for  either  or  both  families. 
The  two  families  comprised  five  persons, — Mrs. 
Lyman,  her  mother,  and  an  unmarried  minor 
daughter,  with  Mr.  and  Mrs.  Campbell.  Nor 
were  any  accounts  kept  of  the  hotel  business, 
but  both  Mrs.  Lynam  and  Mr.  Campbell  say 
there  was  little  or  no  profit  in  it.  Mrs.  Lynam 
says  there  was  u  loss. 

At  a  period  about  midway  between  the  years 
1874  and  1888,  Capt.  Lynam,  with  his  wife's 
consent,  built  a  stable  on  the  homestead, 
expending  thereon  about  $800  of  his  own 
money.  He  does  not  claim  to  have  built  the 
stable  with  his  own  labor,  and,  as  he  was  away 
at  sea  a  greater  part  of  the  lime  after  bis  mar- 
riage, it  is  a  fair  inference  that  the  stable  was 
buUt  out  of  his  money. 

But  all  this  while,  and  as  early  as  1874,  Capt. 
Lynam  was  indebted  to  the  plaintiffs  in  (he 
sum  of  over  $1,500.  with  interest,  which  be 
has  never  paid  any  part  of,  and  has  had  do 
property  in  his  name  with  which  to  pay  it. 
This  indebtedness  (now  in  the  form  of  a  judg- 
ment) does  not  seem  to  have  been  known  to 
Mrs.  Lynam  or  Mr.  Campbell  till  1889. 

The  plaintiffs  now  bring  this  bill  in  equity, 
in  the  nature  of  an  equitable  trustee  process^ 
under  Hev.  Stat.  chap.  77,  §  6,  cl.  10,  to  reach 
and  apply  to  their  judgment  the  money  of 
Capt.  Lynam  thus  appropriated  or  used  in  the 
improvement  of  Mrs  .Ly nam's  property  and  in 
her  business  enterprise.  They  claim  that  the^ 
have  shown  a  direct  appropriation  of  their 
debtor's  money  to  the  erection  of  the  stable, 
which  they  say  ought,  in  equity  at  least,  to  be 
appropriated  to  liis  debts.  While  they  do  not 
claim  to  have  shown  anv  direct  appropriation 
of  any  specific  sum  of  their  debtor's  money  to 
the  payments  on  the  hotel  erections,  they  do 
claim  they  have  shown  a  general  appropria- 
tion of  nearly  all  his  earnings  by  the  business 
association  of  Lynam  &  Campbell,  and  their 
incorporation  into  the  fund  from  which  that 
concern  paid  the  interest,  and  some  parts  at 
least  of  the  principal  of  the  hotel  mortgages. 
They  further  claim  that,  having  shown  this, 
the  burden  is  on  the  respondents  to  show  that 
the  debtor's  money  thus  taken  was  in  fact 
expended  for  his  f amilv's  suitable  maintenance, 
and  that  they  have  failed  to  do  this,  and  hence 
should  submit  to  its  reappropriation  for  his 
debts. 

The  justice  hearing  the  cause  in  the  first  in- 
stance did  not  sustain  these  claims  of  the 
plaintiffs,  but  dismissed  the  bill  upon  the  follow- 
ing grounds,  among  others:  (1)  Aa  to  thestable, 
that  it  was  built  without  any  understanding 
between  Capt.  Lynam  and  his  wife  as  to  its 
ownership,  and  so  became  a  part  of  the  wife's 
realty,  with  no  legal  or  equitable  title  thereto 
left  in  him;  (2)  that  Mrs.  Lynam  was  entitled 
to  deduct  from  her  husband's  remittances  a 
fair  rental  for  her  homestead  occupied  by  their 
family:  (8)  that,  making  the  above  allowance 
for  rent,  it  did  not  appear  that  any  appreciable 
or  ascertainable  part  of  Capt.  Ly  nam's  remit- 
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tAooes  wa«  in  fact  applied  to  his  wife's  property 
or  business.  Tbejastioe  seemed  to  put  on  tlie 
platoriffs  the  burden  of  showing  such  specific 
spplication.  He  also  seemed  to  iotimate  that 
there  waa  or  might  be  a  surplus  if  the  rent 
were  excluded. 

Od  account  of  the  intimacy  of  the  marriage 
relation,  the  husband  and  wife  cannot  ignore 
the  <^reditors  of  either  to  the  extent  that  two 
•trangeis  might.  A  debtor's  wife  receiving 
her  husband^  earnings  may  entirely  consume 
them  in  the  suitable  support  of  his  family,  in- 
cluding herself,  without  becoming  in  any  way 
sDswerable  to  bis  creditors  She  bas  no  right, 
however,  aa  against  his  prior  creditors,  to  ap- 
propriate her  husband's  earnings  or  income  to 
making  inveatments  in  her  own  name,  either 
for  him  or  herself,  or  to  keeping  down  or  pay- 
ing off  encumbrances  on,  or  otherwise  improv- 
iog.  her  own  property,  or  to  paying  the  debts 
or  increaaing  the  profits  of  her  separate  busi 
nesft.  Nor  can  she  rightfully  retain,  as  agsinst 
them,  the  value  of  permanent  additions  volun- 
tarily made  by  bim  to  her  property.  Outside 
of  the  statute  ezemptioos.  be  cannot  acquire 
soy  property  which  shall  be  free  from  the 
clsims'  of  prior  creditors,  nor  can  she  acquire 
such  property  out  of  his  principal  or  income. 
Whenever  it  appears  that  she  has  thus 
ahsortied  his  money  or  estate,  she  can  be 
compelled  to  account  for  it  by  this  equitable 
trustee  process.  The  prior  creditor  of  the  hos- 
baod  need  not  show  an  actual  fraudulent  in- 
tent on  the  part  of  either  husband  or  wife.  It 
is  enough  for  him  to  show  that  the  wife  has 
acquired  some  property  or  value  out  of  her 
husband's  unezempted  principal  or  income. 
This  value  thus  obtained  should  be  restored  by 
her  for  the  nayment  of  his  prior  debts,  though 
the  husbana  or  bis  representatives  might  have 
no  legal  or  equitable  claim  to  such  restoration. 
The  wife  may  owe  a  duty  of  restoration  to 
her  husband's  prior  creditors  without  owing 
.  any  such  duty  to  him.  These  propositions  are 
dedodble  from  the  following  cases:  Call  v. 
Perkins,  65  Me.  446;  Sampson  v.  Alexander, 
«6  Me.  182;  Bobinnon  v.  Clark,  76  Me.  494; 
Lane  y.  Lane,  76  Me.  526;  Stration  v.  Bailei/, 
80  Me.  845:  MerriU  v.  Jose,  81  Me.  22;  Beriry 
7.  Berrp,  84  Me.  541. 

1.  It  is  undisputed  that  Oapt.  Lynam,  while 
in  debt  to  the  plaintiffs,  and  having  no  visible 
property  of  his  own,  directly  expended,  with 
his  wife's  consent,  some  $800  of  his  own  money 
is  making  a  permanent,  visible,  appreciable 
addition  to  his  wife's  estate  and  to  its  value, — 
sot  merely  keeping  up  the  estate,  or  carrying 
it  on,  but  adding  to  it.  This  addition  (stable) 
became  a  part  or  the  wife's  realtv,  and  Capt. 
Lynam  himself,  as  found  by  the  justice  of  the 
tni  instance,  mav  have  no  right  in  it,  or  to  re- 
imbursement for  ft. 

Under  the  principles  above  stated,  however, 
the  husband's  right  is  not  the  test  of  his  prior 
creditors'  rights.  As  to  them,  neither  husband 
DOT  wife  can  erect  buildings  on  her  land  with 
bis  money,  and  retain  the  benefit.  In  the  ab- 
fieoce  of 'fraudulent  intent  or  active  participa- 
tioD  upon  the  part  of  the  wife,  it  might  not  be 
equitable  to  require  her  to  account  for  the  full 
turn  thus  subtracted  from  her  husband's  means 
tod  sppropriated  to  her  property,  since  the  ben- 
efit to  her  estate  might  not  be  so  much,  but  she 
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should  not  retain  any  benefit  or  increment  In 
value  of  bis  estate  made  at  the  expense  of  her 
husband's  prior  creditors.  To  turn  over  to  those 
creditors  the  benefit  or  increment,  if  any,  thus 
obtained,  would  cause  her  no  loss  of  her  own 
property,  but  would  simply  transmit  some  part 
of  the  husband's  property  to  his  creditors, — a 
most  equitable  proceeding. 

2.  It  is  undisputed  that  Capt  and  Mrs..Ly«f 
nam  and  their  family  lived  upon  her  home- 
stead. It  does  not  appear,  howe?er,  that  there 
was  ever  any  agreement  or  understanding  be- 
tween them  for  the  payment  of  rent  by  him  to 
her  therefor.  Without  expressing  an  opinion 
upon  the  effect  of  such  an  agreement  if  its  ex- 
istence were  sliown.  it  may  be  safely  said  that 
in  the  absence  of  that  agreement  the  wife  baa 
no  right  to  such  rent  from  the  husband.  It  is 
true  the  wife  may,  at  her  will,  manage  and  dis^ 
pose  of  her  own  property,  including  her 
homestead  upon  which  the  family  live.  She 
may  lease  it  to  other  parties,  and  recover  and 
retain  the  rent;  but  while  she  occupies  it  her- 
self with  her  husband  and  family  she  cannot, 
at  least  in  the  absence  of  any  agreement,  re- 
quire the  husband  to  pay  to  her  rent  therefor. 
The  relation  between  them  as  to  such  occu^ 
pancy  is  that  of  husband  and  wife  uniting  to 
make  a  common  home.  The  relation  of  land- 
lord and  tenant  is  not  to  be  inferred  or  implied. 
The  occupation  is  that  of  both.  8outhitortk  v. 
Edmands,  152  Mass.  208,  9  L.  R  A.  118. 
There  are  doubtless  numberless  instances  in 
this  country  where  the  husband  and  wife  and 
family  are  living  upon  a  homestead  owned  by 
the  wife,  yet  no  case  has  been  found  of  a  claim 
made  in  the  courts  by  the  wife  against  the  hus- 
band or  his  estate  for  the  rent,  in  the  absence 
of  an  agreement.  This  circumstance  is  strong 
against  the  validity  of  such  a  claim. 

If  the  wife  cannot  insist  on  such  rent  as 
against  her  husband  or  his  estate,  it  follows 
that  she  cannot  insist  upon  it  as  against  bis 
creditors.  Her  husband's  indebtedness  does 
not  create  for  her  a  new  right  in  his  property. 

8.  A  wife  simply  keeping  her  own  and  her 
husband's  home  and  family  need  not  account 
to  her  husband's  creditors  for  any  part  of  his 
income  received  by  her,  so  long  as  it  does  not 
appear  that  she  is  using  any  part  of  it  for  her 
separate  profit.  In  this  case,  however,  it  does 
afflrmatiyely  appear  that  the  wife,  with  a 
business  associate,  was  engaged  in  a  business 
for  her  own  profit,  entirely  apart  from  her 
husband,  and  that  all  or  nearly  all  of  her  hus- 
band's remittances  were,  in  the  first  instance, 
turned  into  this  business,  to  the  account  of 
Lynam  &  Campbell.  The  support  of  the  fami- 
lies of  both  was  drawn  indiscriminately  from 
the  funds  of  the  business.  This  procedure  was 
certainly  unjust  to  her  husband's  creditors,— 
this  subjecting  their  debtor's  income,  not  solely 
to  the  support  of  himself  and  family,  but  to 
the  risk  of  a  business  from  which  he  was  in  no 
event  to  derive  any  profit  or  increase  of  estate. 
At  least,  it  has  put  on  the  wife  and  her  busi- 
ness partner  the  duty  of  showing  afiSrmatively 
that  such  absorption  of  her  husband's  income 
into  her  property  and  business  worked  no 
wrong  to  his  creditors;  that  an  equivalent 
sum  was  properly  and  actually  consumed  by 
the  husband's  family.  This  they  have  not 
done.    At  the  most,  they  only  give  a  guess. 
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It  is  urged  at  this  point  tbat  tbe  Justice  of 
the  flnt  instaDce  bas  found  this  to  be  tbe  fact, 
and  tbat  bis  flodioff  of  fact  is  not  to  be  re- 
Tersed  unless  clearly  wrong.  We  do  not  un- 
derstand tbe  Justice  to  bave  found  tbis  specific 
fact.  His  finding  was  general,  including  both 
law  and  fact,  ae  seemed  to  concede  that  tbe 
Lynam  fanoily  expenses  alone,  not  counting 
rent,  might  not  have  consumed  tbe  remittan- 
ces. He  made  much  account  of  the  rent  in 
arriving  at  bis  conclusion. 

Tbe  lamentable  tendency  of  so  many  debtors 
to  transfer  their  means  and  earnings  to  their 
wives'  possession,  or  to  expend  them  upon 
their  wives'  property,  not  for  tbe  support  of 
tbe  family,  but  to  store  them  away  from  tbe 
reach  of  their  creditors,  renders  it  necessary 
for  tbe  courts  to  scrutinize  thoroughly,  and 
even  with  suspicion,  any  such  transaction, 
however  innocent  it  may  appear  on  the  surface. 


The  wife  must  not  be  allowed  to  absorb  the 
debtor  husband's  property  under  tbe  cover  of 
family  support.  Hmnton  v.  Clark^  76  Me. 
494;  8eUz  v.  MitduU,  94  0.  8.  680.  24  L.  ed. 
179.  Applving  that  scrutiny  to  this  case,  we 
are  satisfied  that  at  least  f  1,500  of  tbe  debtor 
husband's  earnings  have  been  used  in  additions 
and  improvements  upon  tbe  wife's  real  estate,, 
with  her  consent,  by  which  her  estate  baa  been 
increased  in  value  to  tbat  full  amount 

The  plaintiffs  are  entitled  to  Judgment  and 
execution  for  that  amount  and  costs  against 
the  debtor  husband  and  tbe  defendant  wue.  to> 
be  applied  to  their  former  Judgment  against 
tbe  husband.  The  defendant  Campbell  does 
not  appear  to  have  any  interest  in  tbe  property, 
and  hence  the  bill  should  be  dismissed  as  to 
him,  but  without  costs. 

Dearie  below  reversed.  New  decree  in  accord  - 
ance  with  this  opinion. 
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Timothy  J.  HARTNETT 

V, 

PLUMBER'S  SUPPLY  ASSOCIATION  OP 
NEW  ENGLAND. 
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1.  The  ezereiae  by  a  prlTaie  eorpora. 
tlon  of  fk^anehisea  or  privllei^  not 
eonferred  by  law  may  be  a  serious  usurpa- 
tioD  and  eocroaohment  which,  when  It  Injures 
or  puts  in  hazard  tbe  private  rights  of  any  per- 
son, will  Justify  the  exercise  by  tbe  court  of  tbe 
powers  given  by  Pub.  Stat,  cliap.  180,  M 17-2S,  on 
an  information  in  the  nature  of  a  quo  warranto. 

8.  Prooeedinffs  to  compel  persons  to 
pay  demands  of  members  of  a  plumb- 
ers* association  by  threatening  to  expose 
their  alleged  delinquencies  and  Inform  certain 
dealers  tbat  they  owed  overdue  accounts  and 
thereby  prevent  them  from  obtaining  credit  in 
the  business  which  they  are  carrying  on  are  not 
germane  to  the  purpose  declared  by  a  plumber^s 
supply  association  '*of  promoting  pleasant  rela- 
tions among  its  members,**  or  "of  establishing  and 
maiotaioing  a  place  for  social  meetings,**  or  of 
»*discus8iDg.  arbitrating,  and  settling  ail  matters 
pertaining  to  the  prosperity  and  promotion  of 
tbe  Jobbing  plumbers*  supply  business.** 

8*  Tbe  priTate  rights  or  interests  of  a 
dealer  in  plumber's  supplies  are  in- 
jured or  put  in  hazard  by  proceedings  of  an 
incorporated  plumbers*  supply  association  which 
is  not  engaged  in  the  trade,  and  with  which  he 
bas  no  dealings  or  any  relation  by  which  its 
legitimate  interests  are  affected  by  the  question 
whether  he  sbali  have  credit  in  the  market,  when 
it  officiously  and  without  right  assumes  to  notify 
sellers  of  sucb  goods  that  he  has  not  paid  his  ac- 
counts, and  to  debar  a  considerable  number  of 
dealers  from  selling  to  him  upon  credit. 


4.  Written  communications  stating  that 
a  dealer  bas  n<yt  paid  his  accounts  and  de. 
barring  dealers  from  selling  to  him  upon  credit»il 
not  Justified,  are  libelous. 

iAlUn^  KrwvbUon^  and  Lathrop^  JJ.,  d(MenD 
<October  20, 1897.) 

REPORT  by  the  Sapreme  Judicial  Court 
for  Suffolk  County  for  tbe  opinion  of  tbe 
full  bench,  after  dismissing  the  proceeding,  of 
a  petition  for  leave  to  file  an  information  in  the 
nature  of  a  quo  warranto  to  dissolve  defendant 
for  having  usurped  certain  franchises.  Dis- 
mistal  retened. 

The  facts  are  stated  in  tbe  opinion. 

Mr.  Sanford  H.  Dudley,  for  petitioner; 

It  will  not  be  contended  Aat  tbe  defendant 
corporation  is  other  than  a  strictly  private  cor- 
poration, and  the  rule  as  to  strict  constructioD 
of  its  powers  must  therefore  apply  to  it 

2  Kent,  Com.  *290;  Aug.  &  A.  Corp.  ^  161; 
Saiem  Mitt  Dam  (Jorp,  v.  Bopee,  6  Pick.  28; 
Davis  V.  OCd  Colony  IL  Co,  181  Mass.  259.  41 
Am.  Rep.  221. 

Defendant  must  confine  itself  strictly  to  tbe 
purposes  and  objects  for  which  it  was  iocor- 
porated,  snd  these  are,  (1)  "promoting  pleas- 
ant relations  among  its  members;"  (2),  "dis- 
cussing, arbitrating,  and  settling  all  mattera 
pertaining  to  the  prosperity  and  promotion  of 
the  jobbing  plumbers'  supply  business." 

Whatever  its  rights  and  powers,  they  are  by 
tbe  express  terms  of  its  charter  "subject  to 
limitations,  duties,  and  restrictions  which  by 
law  appertain  thereto." 

Pub.  Stat.  chap.  115,  §  18;  Sedgw.  Stat.  & 
Const  Law,  2d  ed.  291,  eum  notis. 

Defendant  has  usurped  powers  never  con- 


NoTE.— For  a  plumbers*  aesoctation  held  lawful, 
see  Macauley  Bros.  v.  Tlerney  (R.  I.)  87  L.  R.  A.  456. 

As  to  tbe  annulment  of  tbe  corporate  existence 
of  an  orfranization  doing  an  iileiral  business,  see 
also  People  v.  MUIe  Bzchange  (N.  T.)  27  L.  B.  A IS7. 
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For  boycott  of  a  dealer  by  other  persons  engageil 
in  the  business,  aee  Bobn  SIfg.  Co.  v.  North  western 
Lumbermen's  Arao.  (Minn.)  21  L.  K.  A.  887,  and 
Jackson  v.  Stanfield  dnd.)  28  j:<.  B.  A«  688. 


See  also  38  L.  R.  A.  505;  43  L.  R.  A.  797;  46  L.  R.  A.  581;  48  L.  R.  A.  90. 
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templated  or  given  by  statute,  and  not  given 
in  its  charter. 

The  acts  and  doings  of  defendant  come  very 
near  the  "bad  debt  cases"  that  have  caused  so 
much  litigation  in  many  parts  of  the  country. 
This  is  not  a  lawful  method  of  collecting  a 
debt 

Beale  ▼.  TUompaon,  149  Mass.  405;  Warner  t. 
Clark,  45  La.  Ann.  868,  21  L.  R.  A.  502. 

Where  a  merchant  put  his  accounts  into  the 
bands  of  a  "bad  debt  collector"  who  adver- 
tised the  claim  for  sale,  it  was  held  a  libeL 

Green  v.  Minna,  22  Ont.  Rep.  177;  Muetee 
V.  Tuieur,  77  Wis.  286,  9  L.  R.  A.  86;  State  v. 
Armstrong,  106  Mo  895, 18  L.  R.  A.  419:  State 
Y.  MeCabe,'195  Mo.  450,  84  L.  R.  A.  127. 

A  false,  or  malicious  statement  with  lust 
enough  of  truth  in  it  to  make  it  worse  than 
false,  when  coming  from  one  man  may  not 
seriously  injure  even  a  man  in  weak  credit; 
but,  if  coming  with  all  tbe  force  and  dignity 
of  an  official  statement  of  a  corporation  repre- 
senting, it  may  be,  all  the  representative  con* 
cems  in  his  line  of  business,  it  is  likely  to  crush 
any  man  no  matter  how  strong  his  credit, 

Cooley,  Torts,  202. 

Tbe  law  guards  most  carefully  the  credit  of 
all  merchants  and  traders:  any  imputation  of 
their  solvency,  anv  suggestion  that  they  are  in 
pecuniary  difflcuities,  or  are  attempting  to 
evade  the  operation  of  any  bankruptcy  act  is 
therefore  actionable^r  ee, 

Odgers,  Libel  &  Slander,  *80;  Kirwan  v. 
Denman,  2  Hud.  &  B.  (I.  R.  E.  B.  Rep.)  628. 

Courts  will  usually  rrant  this  information 
vhere  the  right,  or  the  fact  on  which  the  right 
depends,  is  disputed  and  doubtful;  where  the 
right  turns  upon  a  point  of  new  or  doubtful 
law,  or  where  there  is  no  other  remedy. 

Aug.  &  A.  Corp.  §  740;  Attp.  Gen,  v.  duili- 
«an.  168  Mass.  446.  28  L.  R.  A.  455. 

In  the  acu  of  1851  and  1852  the  legislature 
in  terms  gave  tbe  court  power  to  issue  the  writ 
npon  the  relation  of  a  private  person. 

Stat  1851,  chap.  283,  §  55;  But  1852,  chap. 
812,  ^  42;  Hastings  v.  Amherst,  d  B.  R.  Co.  9 
Gush.  596;  B<Mon  db  P.  R,  Carp.  v.  Midland  R. 
Co.  1  Gray.  840:  Ooddard  v.  Smitheit,  8  Gray, 
116;  FaU  Biver  Iron  Works  Co,  v.  Old  Colony 
d  F,  Biter  B.  O?.  5  Allen,  221:  Attg,  Oen,  v. 
Salem,  108  Mass.  188;  Bice  v.  National  Bank 
tfthe  Commonwealth,  126  Mass.  800;  Atty.  Gen, 
T.  SuUiffan,  168  Mass.  446,  28  L.  R.  A.  455. 

Messrs.  Elder*  Wait*  A  Whitman,  for 
respondent: 

Ko  one  has  a  legal  right  to  credit  in  the  pur 
chase  of  goods;  and  a  refusal  to  give  credit  is 
not  an  actionable  wrong,  even  if  the  refusal  is 
fai  consequence  of  an  agreement  among  dealers 
to  refuse  credit  to  a  particular  indiviriual. 

Maeavley  v.  Tierney,  19  R  L  — ,  h7  L.  R.  A. 
455:  DeU  v.  Winfree,  6  Tex.  Civ.  App.  11. 

No  action  is  maintainable  even  though  the 
refusal  to  sell  be  absolute. 

Dohn  Mfg.  Co.  v.  UollU,  54  Minn.  228,  21  L. 
R.  A.  887:  CoU  v.  Murphy.  159  Pa.  420,  23 
L  R  A.  185;  Bnefianan  v.  Kerr,  159  Pa.  488. 

The  petitioner  does  not  allege  that  he  does 
Doi  owe.  and  in  the  absence  of  such  allegation 
a  complaint  for  conspiracy  would  be  bad. 

Sehvlten  v.  Bavarian  Brewing  Co,  96  Ey. 
224. 

The  petitioner,  if  injured  at  all,  is  not  injured 
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by  the  exercise  '*of  a  franchise  or  privilege  not 
conferred  by  law." 

Proceedings  somewhat  similar  to  those  of 
the  respondent,  though  nowhere  so  carefully 
attentive  to  avoid  injustice,  have  been  sustained 
by  tbe  courts. 

Maeauley  v.  Tiemey,  19  R.  L  — ,  87  L.  R 
A.  455;  Bohn  Mfg.  Co.  v.  EdUis,  54  Minn.  228, 
21  L.  R  A.  887;  Cote  v.  Murphy,  159  Pa.  420, 
28  L.  R  A.  185,  Buchanon  v.  Kerr,  159  Pa. 
488;  DeU  v.  Winfree,  6  Tex.  Civ.  App.  11; 
Mogul  &  8.  Co.  V.  McGregor  [1892]  A.  C.  25: 
Rciotson  V.  Parks,  76  Md.  118. 

The  facts  of  the  present  cause  do  not  present 
a  case  within  the  purpose  and  intention  of  Pub. 
Stat.  chap.  186,  §§  17-25. 

That  purpose  is  "to  lend  tbe  aid  of  the  guv- 
emment  in  an  aggravated  case  of  usurpation 
and  encroachment  on  private  rights  by  a  cor- 
poration, bv  tbe  exercise  of  a  franchise  not 
granted  to  them ;"  and  tbe  power  is  *  'to  be  ex- 
ercised only  upon  extraordinary  occasions." 

Bastings  v.  Amherst  d  B,  R  Cb.  9  Cush. 
596. 

This  remedy  is  not  to  be  used  for  ordinary 
violations  of  private  rights.  The  occasion  must 
be  extraordinary  and  urgent. 

Hastings  v.  Amherst  db  B.  B.  Co.  9  Cush. 
596;  Boston  d  P.  B,  Corp.  v.  Midland  B.  Co,  I 
Gray.  840;  Ooddard  v.  iSmithett,  8  Gray,  116; 
FaU  Bivir  Iron  Works  Co,  v.  Old  Colony  d  F. 
Biter  H,  Co.  5  Allen,  221.  Compare  Atty. 
Oen.  V.  Tudor  lee  Co.  104  Mass.  289,  6  Am. 
Rep.  227. 

The  respondent  is  not  guilty  of  any  act  of 
criminal  conspiracy,  or  of  conspiracy  in  re- 
straint of  trade. 

Com.  V.  Hunt,  4  Met.  Ill;  BowenY.Matheson, 
14  Allen,  499;  Carew  v.  BuVterford,  106  Mass. 
1,  8  Am.  Rep.  2»1\8now  v.  Wheeler,  118  Masa. 
179. 

Barker*  J.,  delivered  the  opinion  of  the 
court: 

The  statute  provisions  under  which  this  pe- 
tition is  brought  were  introduced  by  Stat. 
1851,  chap.  283.  ^§  55-64,  and  have  been  con- 
tinued in  force  without  much  change.  Bee 
Stat.  1852,  chap.  812,  §§  42-50;  Gen. Stat.  chap. 
145.  g§  16-24;  Pub.  Stat.  chap.  186,  ^$  17-25.  In 
plain  and  positive  terms,  they  purport  to  give  re- 
lief to  any  person  whose  private  right  or  interest 
has  been  injured  or  is  put  in  hazard  by  the  ex- 
ercise by  any  private  corporation  of  a  franchise 
or  privilege  not  conferred  by  law.  In  the  ear- 
liest cause  in  which  they  were  considered,  it 
was  said  that  they  conferred  upon  the  court  a 
manifestly  high  power,  to  be  exercised  only 
upon  extraordinary  occasions,  and  in  aggra- 
vated cases  of  usurpation  and  encroachment 
See  Hastings  v.  Amherst  d  B.  B.  Co.  9  Cush. 
596.  599.  These  views,  however,  were  not  re- 
peated or  referred  to  In  the  succeeding  cases  of 
LeehmereBankY.  Boynton,  11  Cush.  869;  Bos- 
ton d  P.  B.  Corp.  V.  Midland  R.Co.1  Gray,  840, 
or  Ooddard  v.  Smitheit,  8  Gray,  116.  In  the 
present  condition  of  society,  having  regard  to 
tbe  actual  power  of  corporations  as  compared 
with  that  of  natural  persons  whose  interest 
they  afFect,  we  think  that  the  exercise  by  a 
private  corporation  of  franchises  or  privileges 
not  conferred  by  law  may  be  a  serious  usur- 
pation and  encroachment^  which,  when  it  in- 
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Jures  or  puts  Id  hazard  the  private  rights  of 
any  person,  will  Justify  the  exercise  by  this 
court  of  the  powers  given  it  by  the  statutes 
under  consideration.  In  such  cases,  this  ex- 
plicitly given  remedy,  like  that  of  the  writ  of 
mandamus,  should  now  be  "re^rded  as  an 
ordinary  process  in  cases  to  which  it  is  appli- 
cable." See  Neto  England  Mut.  L.  Im.  Co, 
y.  Phiaipf,  141  Mass.  535. 546. 

The  defendant  corporation  was  chartered 
under  Pub.  Stat.  chap.  115.  The  purposes  for 
which  it  was  formed  are  stated  in  its  charter 
to  be  those  of  "promoting  pleasant  relations 
among  its  members;  discussing,  arbitratine, 
and  settling  all  matters  pertaining  to  the  pros- 
perity and  promotion  of  the  Jobbing  plumb- 
ers' supply  business;  and  establishing  and 
maintaining  a  place  for  social  meetings."  Chap- 
ter 115  is  entitled  "  Of  Associations  for  Chari- 
table, Educational,  and  Other  Purposes."  and 
authorizes  corporations  to  be  formed  for  the 
following  purposes  only:  "For  any  edu- 
cational, charitable,  benevolent,  or  religious 
purpose;  for  the  prosecution  of  any  antiquB- 
rian.  historical,  literary,  scientific,  medical, 
artistic, monumental,  or  musical  purposes;  for 
supporting  any  missionary  enterprise  having 
for  Us  object  the  dissemination  ot  religious  or 
educational  instruction  in  foreign  countries; 
for  promoting  temperance  or  morality  in  this 
common weath;  for  encouraging  athletic  exer- 
cise or  yachting;  for  encouraging  the  raising 
of  choice  breeds  of  domestic  animals  and 
poultry :  for  l^e  association  and  accommodation 
of  societies  of  Free  Masons.  Odd  Fellows, 
Knights  of  Pvthias,  or  other  charitable  or 
social  bodies  of  a  like  character  and  purpose; 
for  the  establishment  and  maintenance  of 
places  for  reading  rooms,  libraries,  or  social 
meetings."  Pub.  Stat.  chap.  115,^2.  The 
subsequent  act  authorizing  the  incorporation 
of  labor  or  trade  organizations  (Stat.  1888, 
chap.  184)  for  the  purpose  of  improving  in  any 
lawful  manner  the  condition  of  employees  in 
any  lawful  trade  or  employment  has  no  bear- 
in?  upon  the  present  case.  The  franchises 
and  privileges  confeirei  upon  the  defendant 
by  law  are  limited  by  the  purposes  enumerated 
in  Pub.  Stat.  chap.  115,  §  2.  Business  corpo- 
rations are  formed  under  Pub.  Stat.  chap.  106, 
or  the  other  chapters  relating  to  special  busi- 
nesses: and,  for  such  corporations  to  obtain  a 
charter,  a  capital  stock  is  required,  and  there 
are  other  prerequisites  to  the  granting  of  a 
charter  than  those  required  of  corporations 
formed  under  Pub.  Stat.  chap.  115. 

The  report  finds  that  the  defendant  corpo- 
ration consists  of  about  twenty  firms  engaged 
in  selling  plumbers'  supplies.  This  means 
only  that  its  members  are  persons  who  are  in- 
terested in  such  firms.  It  takes  proceedings 
again.st  persons  whom  its  members  may  repre- 
sent to  it  as  owing  them  overdue  bills  for 
plumber's  supplies,  sending  notices  to  such 
persons  and  also  notices  to  its  members  other 
than  the  creditor.  The  notice  sent  by  the  cor- 
poration to  the  person  so  alleged  to  owe  an 
overdue  account,  after  reciting  that  be  has 
faile  i  to  settle  the  demand,  informs  him,  on 
behalf  of  the  corporation,  that,  unless  he  shall 
settle  the  claim  within  ten  days,  the  members 
of  the  corporation  will  be  notified,  and  that, 
in  consequence,  he  may  be  unable  to  purchase 

»«5  L.  R.  A. 


any  goods  from  any  of  them  except  for  cash 
before  delivery;  suggests  that,  if  he  has  any 
reason  why  such  notice  should  not  be  given, 
he  should  immediately  present  the  same  to  the 
corporation;  and  concludes  with  the  threat 
that  inattention  to  this  will  bring  about  the 
consequences  above  indicated.  The  corpora- 
tion keeps  in  a  book  the  names  of  all  persons 
represented  to  it  by  its  members  to  be  their 
delinquent  debtors,  and  provides  each  of  its 
members  with  a  book  for  the  purpose  of  hav- 
ing the  names  of  such  persons  entered  upon 
such  a  book  in  the  possession  of  each  mem- 
ber. After  the  notice  has  been  sent  by  the 
corporation  to  the  alleged  debtor,  if  he  doea 
not  settle  the  claim,  or  present  td  the  corpora- 
tion some  reason  for  not  doine  so.  the  cor- 
poration sends  to  each  of  its  members  a  for- 
mal statement  that  the  alle^d  debtor's  name 
has  been  entered  on  the  books  of  the  corpora- 
tion, and  that  by  its  by-laws  its  members  are 
debarred  from  selling  goods  to  him  except  for 
cash  before  delivery,  until  be  shall  have  set- 
tled. This  statement  orders  the  members  of 
the  corporation  not  to  fail  to  enter  the  debtor'a 
name  in  the  book  provided  for  that  purpose, 
and  states  his  name  and  address,  the  name  of 
his  creditor,  and  the  amount  of  the  debt. 

That  the  defendant  claims  to  take  such  pro- 
ceedings under  its  corporate  franchises  appears 
from  its  by-laws,  and  from  the  forms  which 
it  prepares  and  uses  and  sends  to  its  members, 
to  be  used  in  the  proceedings.  The  by-laws 
make  it  the  duty  of  all  members  to  report  to 
the  secretary  any  information  concerning  fail- 
ures or  financial  embarrassments  in  the  trade, 
and  "to  sell  only  for  cash  paid  before  deliv- 
ery to  customers  who  have  unjustly  failed  to 
meet  their  trade  contracts  and  obligations,  and 
so  long  as  that  failure  continues."  They  pro- 
vide that  if  a  member  is  involved  as  defendant 
in  any  legal  proceeding  growing  out  of  his 
membership,  and  caus^  by  his  obedience  to 
and  action  under  the  rules  and  bylaws  of  the 
corporation,  the  costs  and  expenses  incurred 
shall  be  paid  out  of  its  funds,  if  the  member 
places  his  case  in  the  hands  of  an  attorney 
approved  by  its  executive  committee.  'There 
is  also  a  provision  that,  in  cases  where  the  cor- 
rectness of  accounts  between  members  and  oth- 
ers is  disputed,  the  creditor  shall  appoint  one 
arbitrator,  the  debtor  another,  and  that  the 
two  arbitrators  shall  choose  a  third,  and  also 
that  the  matter  may  be  referred  to  its  execu- 
tive committee.  The  blank  forms  prepared 
and  issued  by  the  defendant  to  be  used  io  pro- 
ceedings against  persons  represented  to  it  by  its 
members  to  be  their  debtors  are  seven  in  num- 
ber. The  first  is  a  notice  to  be  sent  by  the 
member  to  the  alleged  debtor,  stating  that,  un- 
less his  past-due  account  is  attended  to  within 
ten  days,  the  matter  will  be  referred  to  the  de- 
fendant. The  second  is  a  notice  from  the 
member  to  the  secretary,  that  the  first  notice 
has  been  sent  to  the  alleeed  debtor,  and  that 
he  has  not  settled  the  account.  The  third  is 
the  notice  from  the  corporation  to  the  alleged 
debtor,  threatening  that,  unless  he  settles  the 
account  within  ten  days,  certain  consequences 
will  follow.  The  fourth  is  a  notice  to  t>e  sent 
by  the  member  to  the  secretary  that  the  person 
subjected  to  the  proceedings  has  failed  to  re- 
spond to  the  notice   sent  him   by  the   cor- 
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poration,  aod  askiog  tbe  secretary  to  notify 
every  member  of  the  facUp  accoraing  to  the 
by- laws.  The  fifth  is  the  notice  to  be  sent  to 
tbe  members  by  tbe  secretary,  informing  them 
tbnt  tbe  name  of  tbe  person  against  whom  the 
proc<>eding8  are  pending  has  been  entered  on 
tbe  lKK)k,  and  that  members  are  debarred 
fr  m  selling  goods  to  him,  except  for  cash  be- 
fore delivery,  until  he  has  settled.  The  sixth 
is  It  notice  of  settlement  to  be  sent  bv  the 
member  to  the  secretary,  and  the  seventh  is  a 
ootice  to  be  sent  by  tbe  secretary  to  the  mem- 
bers ibat  the  person  subjected  to  the  proceed- 
\nsB  has  satisfactorily  settled  his  account,  and 
is  Afain  entitled  to  the  same  consideration  as 
before.  In  bbort,  these  proceedings  against 
the  alleged  debtors  of  its  members,  instituted 
by  the  corporation  under  the  pretended  sanc- 
tion of  its  corporate  franchises,  are  a  method 
of  supplanting  tbe  courts  by  the  private  ma- 
chinery of  the  corporation,— of  compellini? 
nicb  piersonsto  pay  what  its  members  demand, 
by  means  of  threatening  to  expose  to  certain 
dealers  their  alleged  delinquencies,  by  actually 
informing  such  dealers  that  tbe  persons  owe 
over-due  accounts,  and  by  preventing  such 
persons  from  obtaining  crrait  from  a  number 
of  dealers  in  goods  needed  in  the  business 
which  such  persons  are  carrying  on.  This 
private  corporation  assumes,  in  the  exercise  of 
what  it  claims  to  be  the  corporate  privileges 
conferred  by  its  charter,  to  require  other  per- 
sons to  submit  their  controversies  to  arbitra- 
tion, dictates  the  terms  upon  which  trade  shall 
be  carried  on  by  other  persons.and  requires 
other  persons,  under  penalties  practically  se- 
vere, to  submit  to  it  their  reasons  for  their 
conduct  in  matters  with  which  it  has  no  con- 
cern. 

A  majority  of  the  court  are  of  opinion  that 
tbe  defendant's  charter  confers  upon  it  no  such 
rights.  Such  proceedings  are  not  germane  to 
the  purpose  "of  promoting  pl«*asant  relations 
among  ita  members."  or  of  ^'establishing  and 
maintaining  a  place  for  social  meetings."  The 
only  other  purpose  stated  in  the  charter  is 
that  of  "discussing,  arbitrating,  and  settlioff 
ill  matters  pertatninir  to  tbe  prosperity  and 
promotion  of  the  lobbing  plumbers'  supply 
business."  If  this  langiiuge  is  construed  with 
that  which  declares  the  other  purposes  of  the 
charter,  and  with  our  body  of  corporation 
etHtutes,  it  naturally  means  the  Improvement 
of  (he  plumbers'  fupply  business  by  the  dis- 
cussion and  investigation  of  scientific  and 
practical  matters  relating  thereto,  rather  than 
a  purpose  to  interfere  with  tbe  actual  conduct 
of  tbe  business  in  particular  instances.  Such 
hiterference  would  itself  be  a  business  enter- 
prve.  and  would  not  fall  within  any  of  the 
purposes  mentioned  in  Pub.  Stat.  chap.  116, 
^  2,  for  which  alone  corporations  may  be  or- 
ganized under  thai  chapter.  Assuming  that  a 
corporation  might  be  rormed  to  prosecute  tbe 
business  of  collecting  debts  due  to  the  persons 
who  are  members  of  tbe  defendant  corpora- 
tion, and  of  protecting  them  from  selling  upon 
credit  to  irresponsible  customers,  such  a  cor- 
poration would  be  a  business  enterprise,  and. 
to  be  chartered,  must  have  a  capital  stock.and 
must  comply  with  tbe  provisions  of  Pub.  Slat, 
cbflp  100,  in  order  to  obtain  a  legal  existence 
and  have   corporate    rights   and   privileges. 
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The  right  of  Instituting  and  conducting  such 
proceedings  as  those  which  the  defendant  as- 
sumes to  institute  is  therefore  not  conferred 
by  law  upon  it,  and  their  institution  and  prose- 
cution by  its  officers  in  its  behalf  are  corporate 
acts,  constituting;  tbe  usurpation  of  corporate 
powers  and  privileges,  some  of  which  are 
granted  only  to  courts  or  other  public  tribunals, 
and  others  of  which  would  never  be  granted 
by  a  legislature. 

The  remaining  question  is  whether  any  pri- 
vate right  or  interest  of  the  petitioner  has 
been  injured  or  put  in  hazard  by  the  defend- 
ant's exercise  of  this  ustirped  franchise  or  privi- 
lege. It  is  to  be  noticed  that  the  hearing 
upon  which  the  petition  was  ordered  to  be  dis- 
missed was  the  summary  hearing  provided  for 
by  Pub.  Stat.  chap.  186,  Sl9,Rt  which,  "if  there 
appears  probable  cause  to  believe  that  the  party 
complained  of  has  exercised  a  franchise  or 
privilege  not  conferred  by  law,and  that  thereby 
the  private  right  or  interest  of  the  complainant 
has  been  injured  or  is  put  in  hazard,  leave 
shall  be  granted  to  file  the  information,"  and 
that  judgment  that  the  corporation  be  excluded 
from  such  franchise  or  privilege  can  be  rendered 
only  after  hearing  upon  tbe  information.  Id. 
§  28.  The  report  states  that  at  the  hearing 
there  was  not  much  dispute  as  to  any  questions 
of  facts,  and  we  infer  that,  as  alleged  in  the 
petition,  the  petitioner  is  a  plumber,  having 
occasion  to  use  bis  credit  in  conducting  that 
business;  that  in  the  course  of  his  business  he 
became  indebted  to  a  dealer  in  plumbers'  sup- 
plies, who  was  a  member  of  the  defendant  cor- 
poration; that  a  portion  of  the  balance  claimed 
bv  his  creditor  to  be  due  was  in  dispute;  and 
that  while  a  suit  to  recover  such  balance  was 
pending,  in  which  he  had  given  security  by  a 
bond  to  dissolve  tbe  attachment,  the  corpora- 
tion instituted  proceedings  against  him,  un- 
der its  by-laws,  and  notified  its  members  that 
his  name  had  been  entered  upon  its  book,  and 
that  its  members  were  debarred  from  selling 
goods  to  him,  except  for  cash  before  delivery, 
until  he  should  have  settled  with  the  member 
to  whom  he  was  so  said  to  be  indebted.  Tbe 
report  further  states  that  it  did  not  seem  to  the 
presiding  Justice  that  anv  right  of  the  peti- 
tioner was  infringed  by  the  defendant's  mode 
of  procedure,  and  the  petition  was  dismissed, 
with  costs.  In  the  opinion  of  a  majority  of 
the  court,  this  conclusion  was  wrong.  With- 
out examining  all  the  ways  in  which  the  de- 
fendant's mode  of  procedure  may  have  injured 
or  put  in  hazard  the  petitioner's  private  rights 
or  interests,  we  think  that  thev  were  injured  or 
put  in  hazard.  Tbe  credit  of  a  tradesman  is 
an  important  and  often  his  most  considerable 
resource,  and  he  has  a  right  to  rely  upon  and 
to  use  it  in  endeavoring  to  do  business.  No  one 
has  the  right  to  attempt  to  destroy  or  to  injure 
his  credit,  unless  the  person  so  attempting  can 
show  that  his  own  legitimate  interests  require 
such  action.  Assuming  that  the  legitimate  in- 
terests of  sellers  of  plumbers'  supplies  may 
justify  such  persons  in  informing  each  other 
that  a  customer  of  one  of  them  has  not  paid 
for  his  purchases,  and  in  agreeing  with  each 
other  to  sell  him  no  goods  except  for  cash  paid 
before  delivery,  the  defendant  has  no  such 
justification  for  its  interference  with  the  peti- 
tioner's business.    The  defendant  is   a  legal 
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peTBOD  other  than  and  distinct  from  its  mem- 
Sera.  It  ia  not  a  seller  of  plumbers'  supplies, 
and  has  no  interest  in  that  market,  and  no 
legitimate  concern  with  the  question  of  who 
shall  purchase  in  that  market  upon  credit. 
When,  without  being  engaged  in  the  trade,  or 
being  in  any  relation  by  which  its  legitimate 
interests  are  affected  by  the  (juestion  whether 
the  petitioner  shall  have  credit  in  that  market, 
the  defendant  assumes  to  notify  sellers  of  such 
goods  that  he  has  not  paid  his  accounts,  and 
to  debar  a  considerable  number  of  dealers 
from  selling  to  him  upon  credit,  the  petition- 
er's right  to  an  open  market,  and  to  proffer  his 
credit  without  officious  interference  from  per- 
sons who  have  no  legitimate  interest  in  the 
question  whether  he  shaU  buy  upon  credit,  is 
injured  and  put  in  hazard. 

Again,  one  of  the  petitioner's  private  rights 
is  that  he  shall  not  be  libeled  in  his  business  or 
trade.  Under  the  defendant's  mode  of  pro- 
cedure, the  corporation  having,  as  a  distinct 
legal  person,  no  interest  in  the  tiade,  nor  in  the 
dispute  between  the  purchaser  and  its  member, 
there  is  no  privilege  to  justify  the  communica- 
tion to  It  or  by  it  of  the  facts  which  it  assumes 
to  communicate.  Such  written  communica- 
tions tend  to  injure  the  purchaser  in  his  busi- 
ness, and,  if  not  justified,  may  be  libels,  which 
injure  him  in  his  private  rights,  or  put  them  in 
hazard,  within  the  meaning  of  the  statute,  be- 
sides  being    actionable    torts.    See   Odgers, 


Libel  &  Slander,  8d  ed.  86,  87.  and  rases  cited; 
Capital  A  Counties  Bank  v.  Henty,  L.  R.  7 
App.  Cas.  741.  The  statements  roncernin^ 
the  petitioner  published  by  the  defendant  to 
its  members  were  calculated  to  convey  to  them 
imputations  upon  the  petitioner  injurious  to 
him  in  his  business,  and  were  not  made  in  the 
discharge  of  any  public  or  private  duty,  legal 
or  moral,  in  the  conduct  of  the  defendant's 
own  legitimate  affairs,  in  matters  in  which  ita 
own  legitimate  interests  were  concerned.  In 
the  whole  procedure,  the  defendant  acta  offi- 
ciously and  without  right,  having  itself  no  in- 
terest in  the  matters  zhovx  which  it  publishes 
statements  calculated  to  injure  in  their  busi- 
ness persons  who  are  not  its  members,  and 
with  whom  it  has  no  business  or  other  rela- 
tions save  those  which  it  usurps.  We  think, 
therefore,  that,  upon  the  report,  there  appears 

grobable  cause  to  believe  that  the  defendant 
as  exercised  a  franchise  or  privilege  not  con- 
ferred by  law,  and  that  thereby  the  petitioner's 
private  right  or  interest  has  been  injured  or  is 
put  in  hazard,  and  that  leave  should  be  granted 
him  to  file  an  information. 

Thu  makes  it  necessary  to  reverse  the  decree 
dismissing  the  petition.    So  ordered. 

Allen*  Knowlton*  and  taAhropt  JJ.,  do 
not  concur  in  the  result  reached  bj  the  major- 
ity of  the  court 
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Tolls  ft»r  the  nse  of  a  road  by  persons 
ridinji^  bic7<fles  cannot  be  charged  under 
How.  Stat.  I  asee,  allowing  a  cbarsre  of  2  cents 
per  mile  for  ^any  vehicle  or  carriage  drawn 
by  two  animals**  and  1  cent  per  mile  for  erery 
vehicle  or  carriage  *'drawn  by  one  animal.**  as 
well  as  for  **every  horse  and  rider  or  led  horse.** 

(July  18«  1807.) 

Ti  RROR  to  the  Circuit  Court  for  Wayne 
JlJ  County  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recoyer  dam- 
ages for  the  alleged  illegal  stopping  of  plain tift 
while  traveling  on  defendant's  road.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gray  A  Gray*  for  plaintiff  in  er- 
ror: 

So  long  as  the  turnpike  is  maintained,  the 
highway  authorities  hare  no  control  of  the 
road,  nor  duty  to  repair,  nor  responsibility  for 
defective  conditions. 

Elliott,  Roads  &  Streets,  57;  Indianapolis  y. 
MeOlure,  2  Ind.  147;  Joliet  y.  Verley,  86  HI. 

Nora.— As  to  the  liability  for  tolls  on  bicycles,  see 
also  Gelirer  v.  Perklomen  ft.B.  Tump.  Boad  (Pa.)  28 
L.B.A.46a. 
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58,  a5  Am.  Dec.  848;  MeOain  y.  State,  68  Ala. 
188;  Carwr  v.  Detroit  it  8.  PL  Boad,  Co.  61 
Mich.  584. 

The  right  to  exact  toll  is  derived  from  legis> 
lative  grant,  which  usually  prescribes  the  rates 
of  toll. 

A  bicycle  is  included  in  the  term  "carriage" 
or  ••vehicle." 

Myers  v.  Hinds  (Mich.)  88  L.  R.  A.  856. 

A  bicycle  driven  by  a  man  is  a  ••vehicle 
drawn  by  one  animal.'' 

The  ledslature  intended  to  prescribe  toll  for 
all  yehicles  and  all  animals  naturally  using  the 
roadway,  and  not  the  sidewalk. 

The  bicycle  is  a  new  kind  of  vehicle,  but  as 
invention  proceeds  it  is  held  that  highways  be- 
come subject  to  new  styles  of  locomotion. 

Maeomber  y.  Nichols,  84  Mich.  2l2,  22  Am. 
Rep.  522;  Detroit  City  R,  Co.  v.  MilU,  85 
Mich.  684. 

It  is  a  vehicle,  however,  and  its  natural  place 
is  on  the  street. 

The  use  of  the  bicycle  has  largely  reduced 
the  travel  by  horse  and  carriage  and  in  that 
sense  has  impaired  the  collection  of  tolls  by 
the  companies,  and  thus  impaired  the  rights  of 
the  company  within  the  rule  of  Detroit  db  B. 
PI.  Boad  Co.  v.  Detroit  Suburban  B.  Co.  103 
Mich.  586. 

The  legislature  intended  to  tax  all  carriages, 
even  those  thereafter  coming  into  common  use, 
though  propelled  by  other  agency  than  a  hotae. 

Carwr  y.  Detroit  d  8.  PI,  Boad  Co.  61  Mich, 
690;  Detroit  d  B.  PI.  Boad  Co.  y.  DetroU  duk. 


See  also  41  L.  R.  A.  457. 
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vrban  R  Co.  103  Micb.  685;  OeitfeT  v.  Perkio- 
men  db  B.  Tump.  Boad,  167  Pa.  582,  28  L.  a 
A.  458. 

Menn.  Grittn,  Clarke  A  Rnsflell.  for 
defendaDt  in  error: 

The  right  to  demand  toll  is  almost  univer- 
laliy  granted  by  statutory  enactments,  and  can 
be  exercised  only  in  strict  compliance  with  the 
terms  of  the  grant. 

Angell,  Highways,  §  857. 

If  there  be  any  ambiguity  in  the  language 
of  such  grant,  it  will  be  construed  rather  in 
favor  of  the  public  rather  than  of  the  grantee. 

Angell,  Highways,  §  857;  Barrett  y.  Stock- 
ton S  D.  B.  Co.  2  Mann.  &  G.  184. 

Clauses  in  statutes  conferring  an  exemption 
from  the  payment  of  toll  are  construed  most 
liberally  in  favor  of  the  immunity. 

Angell,  Highways,  §  859;  Middlesex  Tump. 
Co.  V.  Freeman,  14  Conn.  85;  Proprietor$  of 
Stourbridffe  Canal  v.  WAeelep,  2  Barn.  &  Ad. 
792. 

The  question  of  bicycle  tolls  has  been  pre- 
sentf^  to  the  hiirber  couruonly  in  the  cases  of: 

WiUianu  y.  EUie,  L.  R.  5  Q.  B.  Div.  175; 
Oeiger  v.  Ferk'omen  d  B.  Turnp.  Boad,  167 
Pa.  587,  28  L.  R.  A.  458. 

sSection  8582  is  also  a  penal  statute;  and 
therefore  cannot  be  extended  by.  construction 
bevond  the  plain  meaning  of  its  terms. 

Carver  v.  Detroit  d  S.  PI.  Boad  Co.  61  Mich. 
688:  Leant  Titp.  v.  Taylor,  20  Mich.  148:  Perrj/ 
▼.  Cheboygan,  55  Mich.  250;  Detruit  v.  Put- 
vam,  45  Mich.  26:^,  Shaw  v.  Clark,  49  Mich. 
884,  48  Am.  Uep.  474;  WaUaee  v.  Finefi,  24 
Mich.  255. 

A  highway  established  for  the  general  bene- 
fit of  passage  and  traffic  must  admit  of  new 
methods  of  use  whenever  it  is  found  that  the 
general  benefit  requires  them:  and  if  the  laws 
should  preclude  the  adaptation  of  the  use  to 
the  new  methods,  it  would  defeat,  in  ereater 
or  less  degree,  the  purpose  for  which  highways 
are  established. 

Macomber  v.  NicfioU,  84  Mich.  212,  22  Am. 
Rep.  522. 

Hooker,  J.,  delivered  the  opinion  of  the 
conrt: 

This  is  an  action  brought  against  a  toll  road 
company  for  stopping  the  plaintiff  at  defend- 
ant's toll  gate  and  preventing  him  from  pro- 
ceeding to  ride  a  bicycle  upon  its  road  without 
the  payment  of  toll.  The  defendant  appeals 
from  a  directed  verdict  in  favor  of  the  plain- 
tiff. 

The  only  question  submitted  is  that  of  the 
right  of  the  aefendant  to  charge  toll  for  the  use 
ofits  road  by  persons  riding  bicycles. 

The  rights  of  the  defenaant  are  statutory, 
sod  its  riifht  to  charge  toll  is  to  be  determined 
by  §  85b2  of  Howell's  Statutes,  tiz.:  **  When 
ever  any  such  company  shall  have  completed 
their  road,  or  any  5  consecutive  miles  thereof, 
the  directors  thereof  may  erect  toll  gates  aod 
exact  tolls  from  persons  traveling  on  their  road, 
for  so  much  as  may  be  completed,  at  a  rate 
not  exceeding  2  cents  per  mile,  for  any  vehicle 
or  carriage  drawn  by  two  animals,  and  1  cent 
per  mile  for  every  sfed  or  sleigh  so  drawn,  and 
if  drawn  by  more  than  two  animals  ^  of  a  cent 
per  mile  for  every  additional  animal:  for  every 
vehicle,  sled,  sleigh  or  carriage  drawn  by  one 

»L.a  A« 


animal,  1  cent  a  mile;  for  every  score  of  sheep 
or  swine,  half  a  cent  a  mile;  for  every  score  of 
neat  cattle,  2  cents  a  mile;  and  for  every  horse 
and  rider,  or  led  horse,  1  cent  a  mile;  such  toU- 

fates  so  to  be  erected  by  such  company,  may 
e  as  many  in  number,  and  located  at  such 
points  as  such  company  may  deem  necessary." 

If  we  could  coDStrue  this  statute  as  giving  a 
right  to  collect  tolls  from  all  persons  who  travel 
the  road,  there  would  be  but  little  difficulty  in 
holding  that  bicycles,  which  we  held  to  be  ve- 
hicles in  Myere  v.  Hind^  (Mich.)  88  L.  H.  A. 
856.  are  subject  to  toll,  for  we  may  take  judi- 
cial notice  that  a  good  highway  is  as  esseoiial 
to  their  use  as  to  that  of  any  other  vehicle. 
There  is  nothing  in  this  act  that  gives  the  right 
to  charge  toll  against  pedestriaos,  and  we  have 
never  heard  it  claimed  that  such  charges  were 
made.  Nor  have  we  known  of  toll  being 
charged  for  wheelbarrows  orcarsorbandsleds, 
or  baby  carriages  propelled  by  human  agency,- 
though  a  good  road  is  as  essential  to  these  as  to 
bicycles.  If  this  question  arose  with  reference 
to  a  four-wheeled  vehicle,  propelled  by  steam 
or  electricity,  there  would  probably  be  little 
doubt  of  the  right  to  charge  and  collect 
toll.  It  would  seem  to  be  covered  by  the  case 
of  Detroit  A  B.  PI  Boad  Co.  v.  Detroit  Subur- 
ban B.  Co  108  Mich.  587,  where  it  was  held 
ttiat  the  rights  acquired  under  this  act  forbid 
the  use  of  the  highway  for  purposes  inconsist- 
ent with  the  rights  and  franchises  of  theplaok- 
road  company.  The  use  of  two  wheels  instead 
of  four,  if  propelled  by  a  motor,  as  thev  are 
liable  any  day  to  be.  would  hardly  suflice  to 
distinguish  them  from  the  heavier  and  more 
cumbersome  vehicle,  and  we  hesitate  to  say 
that  the  courts  could,  with  propriety,  hold 
that  a  motorcycle  could  escape  tolls  under  this 
statute,  notwithstanding  the  fact  that  only  ve- 
hicles drawn  by  animals  are  mentioned  in  the 
act. 

We  think,  however,  that  a  distinction  may  be 
made  between  vehicles  propelled  by  man  and 
those  dependiog  upon  animal  power  or  me- 
chanical motors  for  propulsion,  and  that  this 
would  not  do  violence  to  the  act,  which  has 
always  been  construed  to  permit  the  use  of 
highways  by  persons  who  dia  not  depend  upon 
some  means  of  conveyance  besides  their  own 
powers  of  locomotion.  The  bicycle  of  to-day 
is  propelled  and  managed  by  the  feet  and 
hands  of  the  rider.  It  uses  the  traveled  road- 
way only  when  it  is  the  better  part  of  the  high- 
way, and  the  pedestrian  does  the  same.  The 
projected  electric  railroad,  involved  in  the 
case  of  Detroit  db  B.  PI  Boad  Co.  v.  Detroit 
Suburban  B.  Co.  was  not  expected  to  use  the 
roadway  constructed  by  the  plank  road  com- 
pany, but  one  to  be  built  for  its  exclusive  use, 
and  one  adapted  to  no  other  kind  of  vehicle. 

It  seems  reasonable  to  say,  therefore,  that  the 
case  cannot  be  allowed  to  turn  simply  on  the 
question  whether  the  defendant's  roadway  ia 
likely  to  be  used  by  the  bicycle,  as  that  is  not 
the  controlling  factor  in  the  case  of  the  electric 
road  which  is  forbidden,  or  the  pedestrian  who 
is  not  forbidden,  to  travel  any  part  of  the  road 
without  payinir  toll. 

The  bicycle  Is  not  subject  to  the  payment  of 
toll  by  the  strict  letter  of  the  act.  Neither  is  the 
motor  cycle,  yet  we  inclioe  to  the  opinion  that 
payment  of  toll  by  the  driver  of  the  latter  ia 
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within  the  spirit,  while  each  payement  by  the 
user  of  the  former  is  not,  because  of  the  appar- 
ent intention  to  confine  the  payment  of  toll  to 
those  who  do  not  depend  upon  their  own  powers 
of  locomotion  for  the  propulsion  of  the  vehicle 
used.  This  view  seems  to  receive  significant 
support  in  the  fact  that  we  find  few  cases  where 
the  question  has  arisen.  The  bicycle  has  been 
used  as  a  toad  machine  for  a  quarter  of  a  cen- 
tury, and  we  cannot  conceive  of  the  users  sub- 
mitting to  a  general  practice  of  charging  toll 
without  protest,  that  would  have  led  to  an  ad- 
judication of  the  question.  Furthermore,  we 
have  never  heard  that  it  was  the  practice  of  the 
companies  to  charge  toll,  and  we  have  reason 
to  believe  that  this  company  is  no  exception, 
but  that  the  cause  is  here  to  ascertain  wliether 
the  company  may  safely  provide  excepfional 
facilities  for  wheelmen,  with  the  expectation  of 
collecting  toll.  But  two  cases  where  similar 
Questions  have  arisen  are  cited  by  counsel.  In 
Qeiger  v.  Perkiomen  A  R,  Tump,  Road,  167  Pa. 
588,  28  L.  B.  A.  458,  a  bicycle  was  held  sub- 
ject to  toll,  as  a  two- wheeled  carriage,  under  a 
statute  which  gave  the  right  to  collect  toll  from 
'*all  and  every  person  and  persons  using  the 
said  road  .  .  .  and  to  stop  any  person  driv- 
ing any  .  .  .  sulky,  chair,  chaise,  phaeton, 
cart,  wagon,  wain,  sleigh,  sled  or  other  carriage 
of  burthen  or  pleasure  .  .  .  for  every  other 
carriage  of  pleasure  under  whatever  name  it 
may  go,  the  like  sums  according  to  the  number 
of  wheels  and  horses  drawing  the  same."  The 
court  held  that  this  was  a  carriage  of  burthen 
or  pleasure,  and  what  is  more  significant  from 
the  standpoint  from  which  we  view  the  case,  is 
the  view  taken  of  the  word  "horses"  as  used  in 
the  statute.  It  is  said  that  * 'the  method  of  com- 
putation by  wheels  and  horses  is  not  the  power 
to  collect  toll,  which  is  expressly  given;  that  is 
a  mere  limitation  to  the  power;  the  demand 
must  not  exceed  the  sums  specified  for  the  ani- 
mals and  vehicles  en  u  mem  ted."  This  reason- 
ing is  at  variance  with  our  view,  and  it  seems 
to  us  that  it  is  at  variance  with  immunity  froni 
tolls,  on  the  part  of  the  pedestrian,  w^ho,  as  is 
said  of  the  bicyclist,  in  that  case,  '*bas  the  same 
right  as  owners  of  carriages,  to  insist  that  the 
highway  shall  be  maintained  in  a  reasonably 
safe  condition  of  repair."  A  Pennsylvania 
statute  is  cited  giving  the  bicyclist  the  right  to 
use  the  highway,  the  same  as  any  other  vehi- 
cle, but  we  think  it  was  declaratory  of  the 
common  law  merely,  and  if  it  were  not  it  could 
hardly  be  held  to  affect  the  rights  of  a  turn- 
pike company,  under  u  charter  granted  half  a 
century  before  practical  bicycles  were  in- 
vented. 

This  question  arose  in  England  under  a  stat- 
ute which  gave  the  right  to  collect  tolls  as  fol- 
lows: 

*'For  every  horse,  mule,  or  other  beast  draw- 
ing any  coach,  sociable,  chariot,  berlin,  lan- 
dau, via  a-vis,  barouche,  phaeton,  curricle, 
calash,  chaise,  chair,  gitr,  whisky,  caravan, 
hearse,  litter,  or  other  such  carriage,  the  sum 
of  6rf. 

"For  every  horse,  mule,  or  ass,  laden  or  un- 
laden, and  not  drawing,  the  sum  of  2(/.;  and 

**For  every  carriage  of  whatever  description, 
and  for  whatever  purpose,  which  should  be 
drawn  or  impelled,  or  set  or  kept  in  motion  by 
steam  or  any  other  power  or  agency  than  being 
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drawn  by  any  horse  or  horses,  or  other  beast  or 
beasts  of  draught,  any  sum  not  exceeding  Sa.** 
WiUiarm  v.  EUi9,  L.  B.  5  Q.  B.  Div.  176. 

In  a  short  opinion  the  court  held  that  a  bicy- 
cle is  not  a  carriage  within  the  meaning  of  the 
turnpike  act;  that  carriages  there  referred  to 
must  be  carriages  ejvidem  generis^  with  the  car- 
riages previously  specified,  which,  as  the  act 
imports,  were  carriages  propelled  otherwise 
than  by  human  agency.  We  should  hesitate 
to  say  that  the  right  to  charge  tolls  was  limited 
to  conveyances  ejttsdem  generis,  with  those 
drawn  by  animals  which  alone  seem  to  be 
mentioned  in  our  act.  Indeed,  the  case  cited 
from  108  Michigan  may  be  plausibly  said  to 
have  settled  that  question:  but  we  see  no  rea- 
.^on  for  refusing  to  apply  the  doctrine  to  the 
broader  class  of  vehicles,  propelled  by  animals 
or  some  mechanical  motor.  It  seems  to  ua 
that  this  distinction  will  protect  the  plank  road 
companies  from  a  u.«e  of  their  road  by  «il>«ti- 
tutes  for  those  vedicles  which  the  law  contem- 
plated should  be  charged  for,  and  at  the  same 
time  protect  the  pedestrian  in  his  increased 
power  of  locomotion  by  the  aid  of  the  wheel. 

This  view  accords  with  that  of  the  learned 
circuit  Judge  who  tried  the  cause,  and  his  judg- 
ment ii  affirmed. 

Mooref  J.,  concurred.  LonKr,  Ch.  J.,  and 
Grant  and  V^ontgonkeryt  J  J.,  concurred  in 
the  result. 


O.  &  W.  THUM  COMPANY 
Appolonious  A.  TLOCZYNSKI.  Appi, 


(. 


Mich. 


.) 


1.  An  employee  who  hae  learned  trade 
secrete  from  bis  employer  under  the  aarree- 
ment.  express  or  ixnplieid,  that  be  wiLI  not  make 
use  of  them  for  hia  oi^ra  benefit  or  oommuaicate 
them  to  strangers,  wUl  be  eajoined  from  break- 
\ng  his  agrreement. 

8.  Public  policy  does  not  reqaire  the 
avoidance  of  a  contract  by  an  employee 
not  to  disclose  seorets  which  must  necessarily  be 
imparted  to  bim  by  his  employer  to  enable  hln 
to  do  his  work. 

(September  14«  1897.) 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  for  Kent  County  enjoining 
him  from  divulging  certain  trade  secrets.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  C.  L.  Fitch  and  Frederick  W. 
Stevens  for  appellant. 

Messrs.  Earle  A  Hyde,  for  appellee: 

Complainant  is  entitled  to  the  relief  prayed 
for  in  this  bill,  whether  there  was  an  exj^ress 

Note. — For  property  rights  In  secrets,  see 
Tode  V.  Gross  (N.  Y.)  13  L.  R.  A.  652,  and 
note;  and  Dempsey  v.  Dobson  (^a.)  S2  L.  R.  A. 
761. 

For  contracts  respecting  secrets  of  trade  as 
unlawful  restraints  of  trade,  see  note  to  Game- 
well  Fire  Alarm  Teleg.  Co.  v.  Crane  (Mass.)  22 
L.  R.  A.  674. 


See  also  46  L.'  R.  A.  150. 
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coDtrmct  not  to  oommoDicate  the  secrets  or 
not. 

Grand  Rapid*  Booming  Co,  v.  Jartis,  80 
Mich.  SCO:  Kvhn  v.  Detroit,  70  Mich.  5S7; 
Apen  V.  Lawrence,  59  N.  Y.  193;  -^awA:  of  To- 
kdo  y.  Tofedi*,  1  Ohio  St.  638;  3  BL  Com.  2; 
Law  of  Burial,  4  Bradf.  516,  Appz.;  Chicago 
S  W.  I.  R,  Go,  V.  Engleuood  Connecting  R.  Co, 
115  HI.  875,  56  Am.  Rep.  173. 

WbeB  a  man  by  the  exertion  of  his  rational 
powers  has  produced  an  oripoal  work,  he  seems 
to  have  clearly  a  right  to  dispose  of  that  iden- 
tical work  as  he  pleases,  and  any  attempt  to 
▼ary  the  disposition  he  has  made  of  it  appears 
to  be  an  invasion  of  that  right. 

2  Bl.  Com.  406;  Mackltn  v.  Richardson,  3 
AmbL  604;  Dvke  Queensberrp  v.  Shebbeare,  3 
Eden,  829:  Sovihey  v.  Sherwood,  2  Meriv.  485; 
Millar  V.  Taylor,  4  Burr.  2880:  Whiter,  Gerock, 

1  Chittv.  26:  Lordnnd  Lady  Pereetal  v.  Phippi, 

2  Ves.  '&  B.  33;  Wheaton  v.  Peterg,  83  U.  S  8 
Pet  657,  8  h.  ed.  1079;  BartUU  v.  CritUnden, 

5  McLean.  82. 

Property,  in  its  broader  and  more  appropri- 
ate sense,  is  not  alone  the  chattel  or  land  itself, 
but  the  right  to  freely  possess,  use,  and  alien- 
ate the  same. 

Denter  v.  Bayer,  7  Colo.  118;  Billings  v. 
Breinig,  45  Mich.  70:  Power  v.  Harlow,  57 
Mich.  Ill;  Ihinlap  v.  Toledo,  A.  A.  d  G.  T,  R. 
Co.  50  Mich. 474;  SlavghterHovse  Cases,  88 U. 
8.  16  Wall.  127.  21  L.  ed.  425;  WhitehiU  v. 
Jacobs,  75  Wis.  479;  Kuhny,  Detroit,  70  Mich. 
637. 

Trade  secrets  are  propertv. 

Peabody  v.  Norfolk,  98  Mass.  452,  96  Am. 
Dec  664;  Vickery  v.  Welch,  19  Pick.  523;  Tay- 
lor  V.  Bla»\chard,  18  Allen,  373,  90  Am.  Dee. 
203;  Jartis  v.  Peek,  10  Paice,  118;  Salomon  v. 
BerU,  40  N.  J.  £q.  400;  Eastman  Co,  v.  Rei- 
chrnhacK  47  N.  Y.  8.  R.  435;  Champlin  v. 
Stoddart,  30  Hun,  300. 

Injunction  will  be  granted  to  prevent  breach 
of  confidence,  where  there  is  no  express  con- 
tract. 

Story,  Eq.  Jur.  §  258;  Ringo  v.  Binns,  35 
U.  8.  10  Pet.  269.  9  L.  ed.  420;  Earl  Cholmon- 
deUy  V.  Lord  Clinton,  19  Ves.  Jr.  361;  Etitt 
V.  I'rice,  1  Sim.  483;  Tovatt  v.  Winyard,  1  Jac. 

6  W.  394;  Morison  v.  Moat,  6  Eng.  L.  &  Eq. 
14;  WHiiams  v.  Williams,  8  Meriv.  159;  Green 
V.  Folgham,  1  Sim.  &  8tu.  898;  10  Am.  &  Eng. 
£oc.  Law.  title,  Injvnctions,  p.  949. 

Injunction  will  always  be  granted  to  restrain 
a  breach  of  trust. 

High,  In  j.  ^  24. 

The  disclosure  of  secrets  which  have  come 
to  one's  knowledge  during  the  course  of  a  con- 
fidential employment  will  be  restrained  by  in- 
junction. 

High,  Inj.  g  19;  Enitt  v.  Pries,  1  Sim  483; 
Morison  v.  Moat,  6  Eng.  L.  &  Eq.  14.  9  Hare, 
241;  Prince  Albert  v.  Strange,  1  Macn.  &  G. 
25;  I.ewis  V.  Smith,  1  Macn.  &  6.  417;  Will- 
iams V.  Prince  of  Wales  Life  etc  Assur.  Co,  23 
Beav.  340;  Daties  v.  Clcugh,  8  Sim.  263;  Good- 
ale  V.  Goodale,  16  Sim.  816;  Newbery  v.  James, 
2  Meriv.  446;  WiUiams  v.  WtUiams,  3  Meriv. 
157;  Earl  Chdmondeley  v.  Lord  Clinton,  19 
Yes.  Jr.  361;  Bryson  r.WhiUhead,  1  Sim.  & 
Stu.  74;  Leather  Cloth  Co.  v.  Lorsont,  L.  R.  9 
£q.  345;  Tofkxtt  v.  Winyard,  1  Jac  &  W.  394; 
Tipping  v.  Clarke,  3  Hare,  393;  Wyatt  v.  Wil- 
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son,  cited  in  1  Macn.  &  Q,  46;  Blakemore  v. 
Glamorganshire  Canal  Navigation,  I  Mvl.  db 
K.  154;  Lumley  v.  Wagner,  1  De  G.  M.  '&  G. 
609:  Lewis  Y.  Smith,  1  Macn.  &  G  417;  Pta- 
body  V.  Norfolk,  98  Mass.  452,  96  Am.  Dec.  664; 
Chadmck  v.  CoveU,  151  Mass.  193,  6  L.  R.  A. 
889;  Champlin  ▼.  Stoddart,  30  Hun,  300;  Sal- 
omon V.  Hertz,  40  N.  J.  Eq.  400. 

One  who  invents  or  discovers,  and  keepa 
secret,  a  process  of  manufacture,  whether  a 
proper  subject  for  a  patent  or  not,  will  be  pro- 
tected by  injunction  against  persons  who  in 
violation  of  contract  or  duty,  and  in  breach  of 
confidence,  unJertRke  to  apply  it  to  their  own 
use.  or  to  disclose  it  to  third  persons. 

Morison  v.  Mont,  9.  Hare,  341.  6  Eng.  L.  & 
Eg.  14,  21  L.  J.  Ch.  N.  S.  248;  Peabody  v.  Nor- 
folk, 98  Mass.  453,  96  Am.  Dec.  664;  Uather 
Cloth  Co.  V.  Ijorsont,  L.  R.  9  Eq.  345;  2  Kent, 
Com.  867.  Holmes'  note:  Beat  v  Chase,  81 
Mich.  624;  Horner  v.  Ashford,  3  Bing.  326. 

That  courts  do  not  hesitate  to  grant  injunc- 
tions in  such  cases  is  well  settl^  by  the  ad- 
judeed  cases. 

T(mtt  V.  Winyard,  1  Jac,  &  W.  894;  Mori- 
son V.  Moat,  9  Hare,  249:  Peabody  v.  Norfolk, 
98  Mass  452.  96  Am.  Dec.  664;  2  Story,  Eq. 
Jur.  ^  953;  Eastman  Co,  v.  Reiehenbach,  47 14. 
Y.  8.  R.  435. 

If  there  were  no  evidence  in  this  case  of  an 
express  contract  the  law  would  imply  one  from 
the  circumstances.  The  defendant  was  em- 
ploved  as  the  agent  of  Otto  and  William  Tbum 
and  as  agent  of  complainant,  and  under  the 
familiar  rules  of  agency  he  was  an  agent  for 
continuous  service. 

Whart.  Agency.  §  40;  Ringo  v.  Binns,  35 
U.  8.  10  Pet.  3«9,  9  L.  ed.  430;  Tipping  v. 
aarke,  3  Hare.  393;  Little  v.  GaUvs,  4  App. 
Div.  569;  Louis  v.  SmeUie,  78  L.  T.  N.  8. 
236. 

The  order  of  the  court  fastens  an  obligation 
upon  defendant's  conscience  not  to  divulge 
such  knowledge,  and  enforces  the  obligation, 
when  necessary,  by  injunction. 

High,  Inj.  §  19. 

Any  violation  of  an  injunctipn,  not  com- 
mitted in  the  presence  of  the  court,  is  one  that 
must  necessarily  raise  a  controversv  between 
parties,  and  which,  as  a  matter  of  fact,  often 
raises  a  controversy  as  to  the  meaning  of  the 
injunction. 

The  injunction  is  granted  just  as  every  other 
decree  of  the  court  is  granted,  upon  the  theory 
and  presumption  that  it  will  not  be  violated. 

CastoeU  v.  Gibbs,  83  Mich.  381;  Blanchard  v. 
Detroit,  L,  db  L.  M,  R.  Co.  81  Mich.  43.  18 
Am.  Rep.  143;  Glidden  v.  Nonell,  44  Mich. 
202;  Peabody  v.  Norfolk,  98  Mass.  452.  96 
Am.  Dec.  664. 

Messrs,  Butterfleld  A  Keeney  also  for 
appellee. 

Mooref  J.,  delivered  the  opinion  of  the 
court: 

The  complainant  is  the  successor  of  the  firm 
of  O.  &  W.  Thum,  who  were  manufacturers 
of  sticky  fly  paper.  It  filed  a  bill  of  complaint 
to  restrain  defendant  communicating  to  others 
the  secret  processes  and  methods,  and  the 
knowledge  of  secret  machinery,  which  were 
learned  by  him  while  in  the  employ  of  O.  A 
W.  Thum.    The  court  below  granted  an  In- 


Michigan  Sufbbmb  Court. 


iuDCtion,  as  prayed  in  the  bill  of  complaint. 
Defendant  appeals. 

Tbe  testimony  is  volaminoas,  and  yery  con- 
flicting. We  are  satisfied,  however,  that  it  es- 
tablishes, by  a  very  clear  preponderance,  as 
follows:  Tbe  defendant  entered  tbe  employ 
of  O.  &  W.  Tbum  in  1887.  They  at  that  time 
were  manufacturing  sticky  fly  paper  by  ma- 
chinery, and  from  ^formulae  known  only  to 
tbemselyes.  They  at  that  time  bad  but  one 
man  and  one  boy  in  their  employ.  The  busi- 
ness was  carried  on  in  the  attic  of  tbe  house, 
and  in  a  small  building  in  the  back  yard.  Tbe 
processes  and  machinery  that  were  regarded 
as  secret,  and  of  great  yalue  to  tbe  Arm,  were 
used  only  by  the  members  of  the  flrm.  As 
the  business  grew,  it  became  necessary  to  em 
ploy  more  persons,  and  among  others  em- 
ployed was  the  defendant.  Because  of  the  in- 
crease in  tbe  business  and  the  employment  of 
more  persons,  other  precautions  were  taken, 
as  tbe  necessity  grew  for  taking  them.  The 
public  were  excluded  from  the  premises.  The 
employees  at  one  machine  were  not  allowed  to 
inspect  other  machines  used  io  the  manufac- 
ture, and  were  not  allowed  to  yisit  all  portions 
of  tbe  premises.  Very  rigid  and  careful  re- 
quirements were  made  and  enforced  to  guard 
the  formulee,  the  processes  of  manufacture, 
and  knowledge  of  the  machinery  used,  so  that 
DO  one  could  learn  them,  or  either  of  them,  to 
tbe  detriment  of  tbe  flrm.  Tbe  business  of 
the  flrm  steadily  grew  in  magnitude,  so  that 
when  defendant  left  its  employ,  in  1892,  about 
$100,000  was  invested  in  tbe  bufdness,  and  a 
large  number  of  persons  were  given  employ- 
ment. Shortly  before  this  bill  was  filed,  com- 
plainant received  the  following  letter: 

"Grand  Rapids,  Mich.,  Jan.  7,  1898. 
The  O.  &  W.  Tbum  Co.,  City. 

Mr.  Wm.  Thum—Dear  Sir:  It  is  about 
fifteen  months  since  I  left  your  shops,  and 
during  that  time  have  been  more  or  less 
troubled  by  outside  people  in  regards  to  fly 
paper  and  its  manipulations  at  your  works; 
not  so  much  so  until  lately,  when  there  were 
representatives  from  two  large  firms,  one  from 
Ohio,  which  was  represented  by  the  president 
and  their  attorney,  which  I  looked  up  in  G. 
K  Dun's,  who  quote  them  at  $500.C00.  who 
were  here  for  one  week,  and  were  directed  by 
some  people  here  in  the  city  to  me.  They  told 
me  that  they  had  sufilcient  artillery  to  put  the 
paper  on  the  market,  but  were  a  little  short 
on  cavalry  in  its  workings;  also  told  me  that 
they  were  ready  at  any  time  to  make  arrange- 
meois, — that  is.  as  soon  as  J  say  yes.  I  can 
show  letters  from  the  above  firm  and  others. 
I  have  not  said  a  siagle  word  of  its  manufac- 
ture since  I  left  you,  but  do  not  think  it's  my 
place  to  keep  mum  unless  your  desire  it. 
Awaiting  your,  early  reply, 

I  remain,  yours  truly, 

A.  A.  Tloczynski. 

It  very  soon  became  evident  that  defendant 
was  negotiating  with  others  to  engage  in  the 
manufacture  of  the  same  product  the  com- 
plainants were  making,  and  this  bill  was  filed. 

The  terms  of  employment  were  not  reduced 
to  writing,  and  there  is  a  sharp  conflict  of  tes- 
timony between  the  defendant  and  O.  &  W. 
Tbum  as  to  the  terms  of  his  employment,  so 
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that  it  becomes  necessary  to  consider  carefully 
all  the  testimony  in  the  case  to  arrive  at  tho 
truth.  One  cannot  read  all  the  testimony, 
in  the  light  of  tbe  facts  and  circumstances  sur- 
rounding the  condition  of  the  business  at  the 
commencement  of  tbedefendant'semployment, 
and  Its  subsequent  development  and  growth, 
without  coming  to  tbe  conclusion  that  tbe  de- 
fendant and  his  employer  regarded  bis  relation 
to  them  as  a  confidential  one,  and  that  be 
should  not  disclose  or  make  improper  use  of 
the  secrets  of  the  business.  The  conclusion  is 
irresistible  that  defendant  would  not  have  been 
employed,  and  information  which  was  im- 
parted to  him  would  not  have  been  conveyed, 
if  it  had  been  understood  that  be  might  sever 
his  relations  with  bis  employers  at  anj  time, 
and  sell  the  valuable  information  which  had 
been  imparted  to  him  whenever  he  could  find 
a  market.  The  inception,  growth,  and  de- 
velopment of  tbe  business;  tbe  manner  in 
which  it  was  conducted;  the  care  taken  to  ex- 
clude the  public  from  means  of  obtaining 
knowledge  of  the  processes;  the  fact  that, 
when  new  machinery  was  .to  be  constructed, 
part  of  it  was  got  at  one  place,  and  oart  at  an- 
other, so  that  no  person  outside  of  the  mem- 
bers of  the  firm  and  their  immediate  employees 
should  see  a  completed  machine  in  operation: 
the  fact  that  employees  in  one  department  of 
the  manufactory  were  not  allowed  in  other  de- 
partments; and  the  care  which  was  taken  to 
prevent  employees  from  obtaining  knowled£;e 
of  any  branch  of  tbe  business,  except  that  m 
which  the  employee  was  immediately  engaged, 
of  all  of  which  the  defendant  had  knowledge, 
—all  indicate  conclusively  that  the  business 
and  processes  were  secret,  and  that  no  one 
knew  that  fact  better  than  tbe  defendant.  We 
think  it  clearly  established  by  the  testimony 
that  the  employment  was  upon  tbe  agreement 
that  defendant  would  not  u^  the  information 
imparted  to  him  to  tbe  barm  of  his  employer. 

In  our  view,  tbe  only  important  question  in- 
volved in  the  case  is  whether  an  employee, 
when  his  employment  terminates,  may  make 
use  of  secrets  confided  to  him  by  his  eniployer, 
neopssarv  to  be  conflded  to  him  in  the  conduct 
of  the  business,  when  it  is  understood  and 
agreed  that  he  shall  not  make  use  of  the  secret 
knowledge  so  imparted  to  the  detriment  of  the 
employer,  and,  if  he  attempts  so  to  do,  may  be 
be  restrained  by  writ  of  injunction? 

It  is  said  by  counsel  that  the  remedy  by  in- 
junction will  not  be  granted  in  such  a  cane  aa 
this,  where,  from  the  nature  of  tbe  aubject, 
there  could  be  no  decree  for  a  speciflc  perform- 
ance; citing  Newbtry  v.  Jame»,  2  Meriv.  446; 
Williams  v.  WiUiamt,  8  Meriv.  157;  Kimber- 
ley  V.  Jenninos,  6  Sim.  840. 

It  is  also  said  that  a  decree  for  a  speciflc  per- 
formance will  not  be  granted  where  the  court 
has  not  the  means  of  seeing  that  its  decree  shall 
be  carried  out;  citing  Voorh^is  v.  V)rUibie,  26 
Mich.  482,  12  Am  Rep.  291;  Bktnrhard  v. 
Detroit,  L.  A  L.  M.  B,  Co,  81  Mich.  48,  18 
Am.  Rep.  142;  Bumpuir,  Bumpu»,  58  Mich. 
346.  An  examination  of  tbe  Michigan  cases 
cited  shows  that  in  those  cases  the  court  was 
asked  to  decree  the  performance  of  an  affirma- 
tive act,  where  tbe  agreement  was  of  an  indef- 
inite and  uncertain  character,  instead  of  being 
asked  to  enforce  a  definite  a^raement  not  to  do 
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•o  act  Ab  to  the  other  cafes,  if  they  tend  to 
sustain  tbe  coDteotion  of  the  defendant,  they 
are  contrary  to  tbe  great  weight  of  authority. 
Is  it  not  true  that,  if  one  discovers  a  process  of 
manufacture  or  an  invention  which  is  of  use  to 
individuals  and  tbe  community,  he  has  a  prop- 
eny  rigbi  in  it»  and  that  an  afrreement  which 
must  be  respected  may  be  made  in  relation  to 
keeping  the  process  of  manufacture  or  the  in- 
vention a  secret  t>etween  the  discoverer  or 
owner  and  an  employee,  which  agreement  is 
made  one  of  the  conditions  of  tbe  employment? 
It  has  been  said  by  a  vei^  able  justice:  "If  be 
invents  or  discovers,  and  keeps  secret,  a  proc- 
ess of  manufacture,  whether  a  proper  subject 
for  a  patent  or  not,  be  has  not  indeed  an  ex- 
clusive ngbt  to  it  as  against  the  public,  or 
against  those  who  in  good  faith  acquire  knowl- 
edge of  it:  but  he  has  a  property  in  it,  which 
a  court  of  chancery  will  protect  against  one 
who  in  violation  of  contract  and  breach  of  con- 
fidence undertakes  to  apply  it  to  his  own  use, 
or  to  disclose  it  to  third  persons.  Peabody  v. 
N<yrroik.  98  Mass.  452.  96  Am.  Dec.  664."  And, 
again,  Mr.  Justice  Gray,  wbo  delivers  the 
opinicin,  says:  "In  this  court  it  is  settled  that 
a  secret  art  is  a  legal  subject  of  property,  and 
that  a  bond  for  a  conveyance  of  the  exclusive 
rigbtto  it  is  not  open  to  the  objection  of  being 
in  restraint  of  trade,  but  may  be  enforced  by 
action  at  law,  an(i  requires  the  obligor  not  to 
divulge  tbe  secret  to  any  other  person.  Viek- 
ery  v.  Wddi,  19  Pick.  623;  TayUrr  v.  Blanch- 
ard,  13  Allen.  878.  874.  90  Am.  Dec.  208.  In 
Jartiir,  Peck.  10  Paige,  118,  such  a  bond  was 
beld  valid  in  equity."  In  Salomon  v.  Hertz, 
40  K.  J.  Eq.  400,  tbe  court  adopts  tbe  lan- 
guage of  Justice  Gray,  and  holds  that  there  is  a 
pro()eny  in  a  secret  process  of  manufacture. 
Simmon*  Hardware  Co,  v.  Waibel,  1 S.  D.  488, 
Xi  L.  R  A.  267. 

A  recent  and  instructive  case  is  that  of  Eatt- 
man  Cfo.  v.  Reiehenhaeh,  4n  K.  T.  8.  R.  4B6. 
'To  briefly  summarize,  then,  tbe  established 
facts  of  this  case,  it  appears  that  tbe  plaintiff  is 
tbe  owner  of  valuable  trade  secrets,  which 
were  either  discovered  by  one  or  more  of  tbe 
defendants  or  necessarily  disclosed  to  them 
while  occupying  a  confidential  relation  towards 
tbe  plaintiff;  that  as  to  such  trade  secrets  as 
were  discovered  by  either  Reichenbach  or  Pas- 
savant  tbey  have  undertaken  and  agreed  to  give 
plaintiff  the  exclusive  property  in  and  control 
over  tbe  same;  and  that,  in  violation  of  this 
agreement,  tbey  are  now  proposing  to  make 
use  of  them,  or  some  of  them,  in  such  a  man- 
ner as  to  materially  injure  the  plaintiff's  busi- 
ness. With  these  facts  established,  tbe  appli- 
cation of  the  le^l  principles  which  must  gov- 
ern the  disposition  of  the  case  does  not  appear 
to  be  a  very  formidable  undertaking.  It  may 
be  safely  assumed  at  tbe  outset,  I  think,  that 
whatever  remedy  plaintiff  may  have  does  not 
rpside  in  a  court  of  law.  The  verv  nature  of 
tbe  case,  the  peculiar  character  of  the  iniury 
liable-io  tie  inflicted,  and  ibe  incalculable  dam- 
ages which  may  possibly  result,  all  show  most 
conclusively  that  lesral  relief  is  totally  inade- 
quate for  plaintiff's  protection,  and  tbat  its  only 
resort  must  be  to  a  court  of  equity.  Tbe 
learned  counsel  for  defendants  has  contended, 
with  all  tbe  adroitness  and  skill  at  bis  com- 
mand, which  is  but  another  way  of  saying 
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that  such  contention  has  been  put  forth  with 
all  possible  adroitness  and  skill,  that  this 
case  is  not  one  of  which  a  court  of  equity  can 
take  jurisdiction,  and  several  autborities,  of 
both  English  and  American  courts  are  cited  in 
support  of  this  claim.  I  am  constrained,  how- 
ever, to  hold  that  the  weight  of  authority  is 
opposed  to  his  view  of  the  law.  Tbe  question 
presented  is  an  interesting  one,  and  would  jus- 
tify a  somewhat  analytical  review  of  tbe  cases 
which  bear  upon  either  aspect  of  it,  did  time 
permit;  hut  for  tbe  purposes  of  this  adjudica- 
tion it  will  be  necessary  to  advert  to  such  only 
as  are  deemed  conclusive  upon  this  court.  In 
}foruon  V.  Moat,  9  Hare,  241,  which  is  an 
Bnelisb  case,  it  was  held  tbat  an  injunction 
would  issue  to  restrain  tbe  use  of  a  secret  in 
the  com  pounding  of  a  medicine,  not  being  the 
subject  of  a  patent,  and  to  restrain  the  sale  of 
such  medicine  by  a  party  who  acquired  knowl- 
edge of  tbe  secret  in  violation  of  the  contract 
of  the  party  by  whom  it  was  communicated, 
and  in  breach  of  i rust  and  confidence.  An  ap- 
peal was  taken  from  the  decision  of  the  vice 
chancellor,  and  in  1852  tbe  case  was  af9rmed 
by  the  court  of  chancery,  and  it  was  there  held 
that  *there  is  no  doubt  'whatever  tbat  where  a 
party  who  has  a  secret  in  trade  employs  per- 
sons under  contract,  either  express  or  implied, 
or  under  duty,  express  or  implied,  those  per- 
sons cannot  gain  knowledge  of  that  secret  and 
then  set  it  up  against  their  employers.'  Mori- 
son  V.  Moat,  21  L.  J.  Ch.  N.  S.  248  In  1868 
the  supreme  court  of  Massachusetts  recognized 
and  followed  the  authority  of  Morison  v.  Moat, 
and  in  the  opinion  of  Gray,  J.,  the  law  is  thus 
stated:  If  a  party  'invents  or  discovers,  and 
keeps  secret,  a  process  of  manufacture,  whether 
a  proper  subject  for  a  patent  or  not,  he  has  not 
indeed  an  exclusive  right  to  it  as  against  the 
public,  or  against  those  who  in  gooa  faith  ac- 
quire knowledge  of  it;  hut  he  has  a  property 
in  it,  which  a  court  of  chancery  will  protect, 
against  one  who  in  violation  of  contract  and 
breach  of  confidence  undertakes  to  apply  it 
to  his  own  use,  or  to  disclose  it  to  third  per- 
sons. The  jurisdiction  in  equity  to  interfere 
by  injunction  to  prevent  such  a  breach 
of  trust,  when  the  injury  would  be  ir- 
reparable and  tbe  remedy  at  law  inade- 
quate, is  well  established  by  authority.'  Pesb- 
body  V  Norfolk,  98  Msss.  452,  96  Am.  Dec. 
664.  The  language  above  quoted  was  cited 
with  approval  in  Salomon  v.  Hertt,  40  N.  J. 
Eq.  400.  and  it  is  almost  identical  with  tbat 
employed  by  elementary  writers  of  recognized 
standing  in  discussing  tbe  same  question. 
Judge  Story  says:  'Courts  of  eouity  will  re- 
strain a  party  from  making  a  disclosure  of  se- 
crets communicated  to  him  in  the  course  of  a 
confidential  employment,  and  it  matters  not  in 
such  rjues  whether  tbe  secrets  be  secrets,  of 
trade,  or  secrets  of  title,  or  any  other  secrets 
of  t be  part V  important  to  bis  interests.  2  Story, 
Eq.  Jur  ^52.  See  also  1  High,  In].  2d  ed. 
p.  15.  Tbe  same  doctrine  has  obtained  in  this 
state  for  at  least  half  a  centiiry,  and  has  been 
enunciated  by  aline  of  decisions  which,  with  a 
single  exception,  is  unbroken.  Jar  Hi  v.  Peck^ 
10  Paige,  118;  Hammer  v.  Barm,  26  How.  Pr. 
174;  (^iamp^in  V.  iSKMfciar^,  80  Hun,  800;  Tahor 
▼.  Hoffman,  118  N.  Y.  80.  The  Ohamplin 
CoH  was  decided  by  the  general  term  of  tUf 
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department.  Smith,  P.  J.,  writiog  the  opinion, 
in  the  ooarie  of  which  he  takes  oocasioD  to  say 
that  'a  secret  of  trade  is  fully  reco^ixed  in 
equity  as  property  .  .  .  toe  disclosure  of 
which  will  be  restrained  hf  injunction.'  By 
a  careful  reading  of  the  vanoiis  decisions  upon 
this  subject,  it  will  be  seen  that  some  are  made 
to  depend  upon  a  breach  of  an  express  contract 
between  the  parties,  while  others  proceed  upon 
the  theory  that  where  a  confidential  relation 
existo  between  two  or  more  parties  engaged  in 
a  business  venture,  the  law  raises  an  implied 
ooniract  between  them  that  the  employee  will 
not  divulge  any  trade  secrets  imparted  to  him 
or  discovered  by  him  in  the  course  of  his  em- 
ployment, and  that  a  disclosure  of  such  se- 
crets, thus  acquired,  is  a  breach  of  trust,  and 
a  violation  of  good  morals,  to  prevent  which  a 
court  of  equity  should  intervene.  It  may  also 
be  observed  in  this  connection  that  the' word 
^property/  as  applied  to  trade  secrets  and  in- 
▼entions»  has  its  limitations,  for  it  is  undoubt- 
edly true  that  when  an  article  manufactured 
by  some  secret  process,  which  is  not  the  sub- 
ject of  a  patent,  is  thrown  upon  the  market, 
the  whole  world  is  at  liberty  to  discover,  if  it 
can  by  any  fair  means,  what  that  process  is, 
and,  when  discovery  is  thus  made,  to  employ 
it  in  the  manufacture  of  similar  articles.  In 
such  a  case,  the  inventor's  or  manufacturer's 
property  in  his  process  is  gone;  but  the  author- 
ities all  hold  that,  while  knowledge  obtained 
in  this  manner  is  perfectly  legitimate,  that 
which  is  obtained  by  means  of  any  breach  of 
confidence  cannot  be  sanctioned;  and  this  dis- 
tinction is  quite  forciblv  F^resented  in  a  recent 
decision  of  the  court  of  appeals,  to  which  the 
attention  of  this  court  bss  been  directed  by  the 
supplemental  brief  of  defendant's  counsel. 
Judge  Lsndon.  in  his  opinion,  speaking  of  tbe 
plaiDtifiTs  claim,  says:  'His  case  is  unlike 
those  in  which  the  injunctive  process  of  tbe 
court  is  sought  to  restrain  (he  disclosure  of  a 
secret,  or  the  publication  of  a  letter,  which 
may  prove  injurious  to  business  or  character' 
Bristol  V.  Equitable  L.  Aaur.  8oc.  1S2  N.  T. 
264-267.  But  without  multiplying  citations 
or  prolonging  consideration  of  tiie  legal  aspect 
of  this  case,  it  may  be  said  by  way  of  con- 
clusion that  tbe  principle  contended  for  by 
the  plaintiff  is  not  only  abundantly  sup- 
ported by  authority,  but  is  likewise  founded 
m  good  common  sense,  snd  is  peculiarly  ap- 
plicable to  tbe  case  in  hand.  Here  is  a  party 
which,  by  the  expenditure  of  vast  sums  of 
money,  and  the  exercise  of  much  skill  and  in- 

fenuity,  has  built  up  a  large  and  prosperous 
usiness,  the  capital  of  which  consists  largely 
in  certain  inventions  and  discoveries  made  by 
its  officers,  servsnts,  and  agents.  The  world 
at  large  knows  nothing  of  these  inventions  and 
discoveries,  liecouse  they  are  locked  within  the 
brains  of  those  who  conceived  them.  The 
defendants,  who  have  been  largely  inMrumen- 
tal  in  perfectinir  them,  while  under  both  an  ex- 
press snd  implied  contract  to  give  the  plaintiff 
the  benefit  of  iheir  inventive  genius,  propose 
now  to  disregard  their  legal  and  moral  obliga- 
tions by  creatine  a  new  e$tsbli«hment  where 
these  inventionit  and  discoveries  may  be  em- 
ployed to  plaintiff's  ^♦'rious  injury.  This  is  not 
legitimate  competition,  which  \i  is  always  tbe 
policy  of  the  law  to  foster  and  encourage,  but 
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it  is  eomtra  honm  m&rei,  and  constitutes  a  breach 
of  trust  which  a  court  of  law,  and  much  less 
a  court  of  equity,  should  not  tolerate."  Freh- 
lieh  V.  De9par,  165  Pa.  24. 

It  is  argued  in  this  case  that  there  is  no  ex- 
press contract  shown,  and  that  an  implied  con- 
tract is  not  such  a  one  as  will  be  enforced. 
We  think  the  testimony  discloses  very  clearly 
an  express  agreement  net  ween  the  employer 
and  the  employed,  but,  if  it  may  be  stated  that 
the  only  agreement  is  an  implied  one,  growinie 
out  of  oral  statements  taken  in  conoectioQ 
with  tbe  facts  and  circumstances  surroundini; 
the  business,  the  parties,  and  their  acts,  still,  if 
it  is  clearly  established  by  all  that  was  said 
and  done  that  the  secrets  confided  to  the  de- 
fendant were  not  to  be  disclosed  by  hitn  to 
others,  and  were  not  to  be  used  by  faim  except 
when  be  was  in  tbe  employment  of  those  who 
imparted  to  him  tbe  secret,  or  their  l^al  rep- 
resentatives, and  that  was  one  of  the  condi- 
tions of  his  employment,  we  do  BOt  tliiok  it 
would  make  any  difference  in  the  principle  In- 
volved. The  knowledge  came  to  him  in  tbe 
course  of  a  confidential  employment,  relying 
upon  his  usinff  the  knowledge  only  for  tbe 
benefit  of  the  employer.  It  is  said  by  an  emi- 
nent writer:  "On  the  whole,  the  doctrine  ma^ 
be  generally  stated  that  wherever  confidence  is 
reposed,  and  one  party  has  it  in  his  power,  in 
a  secret  manner,  for  his  owq  advantage,  to  sac- 
rifice those  interests  which  he  is  bound  to  pro- 
tect, he  will  not  be  permitted  to  hold  any  such 
advanUge."  1  Story,  £q.  Jur.  §  b23.  The 
same  authority,  when  discussing  tbe  subject  of 
in  what  cases  injunction  will  be  issued,  says: 
"Upon  similar  grounds  of  irreparable  mischief 
courts  of  equity  will  restrain  a  party  from 
making  a  disclosure  of  secrets  communicated 
to  him  in  the  course  of  a  confidential  employ- 
ment. And  it  matters  not  in  such  casef 
whether  the  secrets  be  secrets  of  trade,  or  se- 
crets of  title,  or  any  other  secrels  of  tbe  party 
important  to  his  interests."  Thus  a  party  has 
been  restrained  from  using  the  secret  of  com- 
pounding a  medicine  not  protected  by  patent, 
when  it  appeared  that  the  secret  was  imparted 
to  him,  to  his  own  knowledge,  in  breacli  of 
faith  or  contract  on  the  part  of  tbe  persons 
communicating  it.  2  Story,  £q.  Jur  $  95*3, 
and  many  cases  there  cited.  10  Am.  &  Eng. 
Enc.  Law,  p  940;  High,  Inj.  ^  19;  Davi^  v. 
Clouffh,  8  Sim.  262;  WiUiamB  v.  TH^nce  of 
Wales  Life  etc.  Assur.  Co.  23  Beav.  888;  Mor- 
iscn  V.  Moat,  9  Hare.  241;  Tovatt  v.  Wim- 
yard,  1  Jac.  &  W.  894;  Tipping  v.  Clarke,  2 
Hare,  898;  Peabody  v.  Norfolk,  98  Mass.  452, 
96  Am.  Dec.  664;  ChampUn  v.  Sloddart,  80 
Hun.  800;  Sulamon  v.  Etrtz,  40  N.  J.  Eq  400. 

The  case  of  Little  v.  OaUus,  4  A  pp.  Div. 
569,  is  against  the  contention  of  the  defend- 
ant. In  that  case  the  plaintiff  was  a  maker  of 
typewriter  ribbons  by  secret  processes  and 
formuls.  The  defendants  entered  his  employ 
when  they  were  minors.  The  court  says:  '*It 
seems,  therefore,  too  plain  for  controversy 
that  tbe  plaintiff  was  the  owner  of  a  process  or 
invention  which  possessed  great  value  and 
which  he  had  secured  at  the  cost  of  much  time, 
trouble,  and  expense;  that  the  defendants  Cal- 
lus and  Bostwick,  occupying  a  confidential  re- 
lation toward  the  plaintiff,  ^ined  a  knowledge 
of  the  processes  and  formulss  employed  by 
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him  In  conducting  his  busloess;  that  they  well 
understood  the  nature  of  the  business,  their  re- 
lations to  it,  and  the  care  which  was  used  to 
keep  the  same  secret;  and  that  DotwithstaDdiog 
the  knowledge  thus  obtaiDed,  and  in  Tiolation 
of  the  faith  and  coDfldeoce  reposed  Id  them, 
they  surreptitiously  made  memoranda  of  these 
formulce,  and  are  now  using  the  s^iine,  as  well  as 
all  other  know'ledge  obtained  while  in  the  plain- 
tiff's service,  to  start  and  operate  a  rival  estab- 
bshment.     The  only  question,  therefore,  to  be 
determined  upon  this  state  of  facts,  is  whether 
or  not  they  shall  be  permitted  to  carry  out  their 
intentions.     Ii  is  contended  by  the  plaintifit 
that  bia  case  is  brought  directly  within  the  rule 
laid  down  in  that  of  Eastman  Kodak  Co,  y 
Rtiehenbachy  79  Hun,  183,  recently  decided  by 
the  general  term  in  the  fifth  department.  And 
the  defendants,  while  conceding  that  the  law 
of  ihe  case  is  there  correctly  staled,  insist  that 
the  facts  do  not  warrant  its  application  here. 
We  find  ourselves  unable  to  concur  in  the  view 
thus  taken  and  which  was  carefully  elaborated 
npnn  the  argument  by  the  learned  counsel  for  the 
defendants.     The  facts  of  this  case  differ  some- 
what from  those  of  the  ReicJieubneh  Case,  in  that 
there  was  no  written  agreement  entered  into 
between  these  parties  by  which  the  employees 
undertook  to  give  to  their  employers  exclusive 
right  in,  or  control  over,  any  inventions  discov- 
ered by,  or  disclosed  to,  the  former;  but  we  are 
unable  to  sec  how  this  strengthens  the  defend- 
ants' contention.    In  the  case  cited  there  hap- 
ens  to  be  an  express  contract,  but  neverrhe- 
IS  it  is  asserted  in  the  opinion  of  the  court, 
and  such  is  unquestionably  the  correct  rule, 
that  the  law  raises  an  implied  contract  that  an 
employee  who  occupies  a  oonfidential  relation 
towards  his  employer  will  not  divulge  any 
trade  secrets  imparted  to  him  or  discovered  by 
him  in  the  course  of  bis  employment;  and  we 
do  not  see  why  the  defendants.  Gallus  and 
Bostwick,  are  not  under  just  as  strong  an  obli- 
gation to  observe  and  keep  s«acred  the  trust  re- 
posed in  them  as  they  would  be  had  they  re- 
duced the  contract  which  the  law  implies  to 
writing:  nor  does  the  fact  that  thev  entered 
the  plaintiff's  service  while  minors  and  at  first 
performed  duties  comparatively  unimportant 
in  their  character  relieve  them  from  a  faithful 
observance   of   their   obligation.    Glallus,   at 
least,  was  ultimately  advanced  to  a  position  of 
great  responsibility,  and    both  of  them  had 
attained   their  majority  before  attempting  to 
take  improper  advantage  of  tbe  knowledge  im- 
parted to  them  while  in  tbe  plainiiff'ti  employ, 
and  their  present  experiments  are  not  in  tbe 
direction  of  legitimate  com|)eiition.  but  involve 
a  breach  of  trust  which  we  think  the  court 
should  prevent."    Tnbor\.  Boffmnn.  1  IS  N.  Y. 
81;  Tvek  v.  Priehter,  L.  R.  19  Q.  B.  Div.  6  9: 
PoOard  v.  Photographic  Co.  L.  K.  40  Ch.  Div. 
845. 

It  is  the  contention  of  the  defendant  that  tbe 
contract  sought  to  be  enforced  is  void  as 
against  public  policy  because  it  is  in  reatrniut 
of  trade,  citing  Bicliftrdwii  v.  Buhl.  77  Mich. 
638, 6  L.  R.  A.  457;  Wtstfrn  Wooden-  Ware  Asso. 
V.  Starkey,  84  Mich.  76,  11  L.  R.  A.  503. 
These  cases  are  not  in  point.  They  are  cases 
where  the  purpose  of  the  contract  was  to  cre- 
ate a  monopoly  by  providing  by  contract  that 
established  industries  should  cease  to  do  busi- 
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ness,  which,  of  course,  is  unlawful;  but  that 
is  not  tbe  purpose  of  the  contract  under  con- 
sideration. Here  processes  and  machinery 
have  been  invented  which  the  owners  believe 
would  be  of  great  value  to  them  if  they  could 
be  used  upon  a  large  scale.  To  use  them  upon  a 
large  scale  required  the  employment  of  a  num- 
ber of  persons,  to  some  of  whom  some  of  the 
secrets  of  tbe  business  and  the  machinery  must 
be  disclosed.  If  these  secrets  were  disclosed 
to  others,  who  might  use  them  to  establiaih  a 
business  of  like  character,  tbey  would  cease  to 
be  valuable  to  the  owner.  Is  there  anything 
unreasonable  in  enforcing  an  a^eement  that 
such  secrets  shnll  not  he  disclosed  by  the  em- 
ployee? It  has  been  repeatedly  held  that  con- 
tracts for  the  exclusive  use  of  a  secret  art  are 
not  in  restraint  of  trade,  for  the  public  has  no 
right  to  the  secret.  See  Taylor  v.  iUanchard^ 
IB  Allen.  872,  90  Am.  Dec.  208.  and  cases 
cited;  Leather  Cloth  Co.  v.  Loriont,  L.  R.  9Eq. 
845.  We  cannot  see  how  it  can  be  agai  nst  pub- 
lic interest  to  allow  an  employer  to  make  such 
conditions  of  employment  with  his  employees 
as  will  give  him  the  fullest  protection  to  his 
property  right  in  his  process  or  invention,  and 
at  the  same  time  enable  him  to  employ  a  great 
many  employees  in  its  production.  To  enable 
one  to  do  this  would  be  a  benefit  to  the  public 
in  many  ways  It  would  secure  employment 
to  more  persons  than  would  otherwise  t>e  em- 
ployed, and  a  larger  output  would  be  made  of 
a  useful  article.  The  evidence  discloses  that 
it  does  not  require  a  man  of  special  skill  to  do 
the  work  done  by  defendant  when  in  the  em- 
ploy of  the  predecessors  in  business  of  the 
complainants.  To  restrain  him  from  making 
use  of  what  he  has  not  discovered  is  not  an  in- 
justice to  him,  and  does  not  abridge  his  right 
to  work  along  those  lines  which  would  not  be 
harmful  to  those  to  whom  he  has  sustained  a 
position  of  confidence.  It  is  to  the  advantage 
of  both  parties  that  such  a  contract  should  be 
allowed.  By  means  of  it  the  defendant  se- 
cured employment  which  he  could  not  have 
secured  without  it,  and  at  the  same  time  his 
employers  were  secured  against  competition 
which  might  be  ruinous.  Beat  v.  Chcute,  81 
Mich.  5S1. 

The  decree  qf  the  eourt  below  is  affirmed,  with 
costs. 

The  other  Justices  concur. 


Edmund  HALL,  Plff.  in  Err., 
Charles  ALFORD  et  al. 


(. 


Mlcb. 


J 


Marsh  sarroandini^  an  island  In  a  river 

wheie  at  times  the  water  is  10  or  12  tncbes  deep, 
and  at  other  times  tbe  land  Is  dry,  while  at 
seme  seflsoDS  of  tbe  year  it  is  covered  with  rushes 
as  hlfrh  as  a  man^s  head.  Is  not  navlgrable  water 
and  8traDArers  cannot,  agrainst  the  will  of  tbe 
owner,  ffo  upon  it  In  boats  and  hunt  wild  fowl. 

(Septorol)er  14.  1897.) 

Note  —As  to  tbe  dedication  or  marshy  lauds  on 
the  Great  Lakes  as  a  publlo  huntinK  frround,  see 
People  V.  Silbcrwood  iMicb.)  83  L.  R.  A.  691 
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JtlCHIQAH  SUFBEMB  COUBT. 


ERROR  to  the  drcolt  Court  for  Wayne 
County  to  reTiew  a  judgment  in  favor  of 
defendanta  in  an  action  brought  to  recover 
damages  for  alleged  trespau  on  plaintiff's 
property.    Eevers^ 

The  facts  are  stated  in  the  opinion. 

MesiTs  Oscar  H.  Sprlniper  and  H.  H. 
Hatch,  for  plaintiff  in  error: 

The  fee  of  the  land  under  the  water  of  the 
Detroit  river  as  far  as  the  middle  thread  is  in 
the  riparian  owner. 

Orand  Rapida  lee  d  0.  Co,  ▼.  South  Grand 
Eopidfi  lee  db  C.  Co,  102  Mich.  227,  25  L.  R  A. 
815;  Clark  v.  CampaUy  19  Mich.  828:  Bay  City 
Gaslight  Co.  ▼.  Ifiduetrial  Works,  28  Mich.  182; 
Grand  Bapids  v.  Pou>ers,  89  Mich.  94. 14  L.  R. 
A.  498;  JamsmOe  y.  Carpenter,  77  Wis.  288.  8 
L.  R.  A.  808;  Jones  v.  Im,  77  Mich.  85;  7>/r- 
nerY.BoUand,  65  Mich.  458;  Webber  r.  Pere 
Marquette  Boom  Co,  62  Mich.  626. 

If  the  courts  disturb  the  rule,  their  action 
will  act  retrospectively  and  will  unseat  great 
investments  of  capital  that  have  been  made 
upon  the  faith  of  the  rule. 

Lincoln  v.  Davis,  58  Mich.  875, 51  Am.  Rep. 
116. 

Riparian  rights,  unless  expressly  limited, 
extend  to  the  middle  of  the  navigable 
channel,  and  cover  any  shallows  or  mid- 
dle ground  not  shown  in  the  government 
surveys,  but  lying  between  such  channel  and 
the  bbore;  and  it  makes  do  difference  that  the 
deed  conveying  the  premises  to  which  the 
rights  attach  describes  them  according  to  a 
dty  plat  instead  of  the  ffovernment  survey. 

Fletcher  v.  Thunder  Bay  River  Boom  Co,  61 
Mich.  277;  Barkus  v.  Detroit,  49  Mich.  110, 
48  Am.  Rep.  447;  Richardson  r.  Prentiss,  48 
Mich.  88:  Bay  City  Gaslight  Co.  ▼.  Industrial 
Works,  28  Mich.  188;  Pere  Marquette  Boom 
Co.  V.  Adams,  44  Mich.  408:  Maxuell  v.  Bay 
City  Bridge  Co,  41  Mich.  458;  Atty.  Gen,  ▼. 
Icvart  Booming  Co.  84  Mich.  462;  Watson  ▼. 
Peters,  26  Mich.  508;  Ryan  v.  Brown,  18  Mich. 
196,  100  Am.  Dec.  154;  Rice  v.  Ruddiman,  10 
Micb.  125;  Lorman  v.  Benson,  8  Mich.  18,  77 
Am.  Dec.  485;  People  v.  Silbervood  (Mich.)  82 
L.  R.  A.  694;  La  Plaisance  Bay  Harbor  Co,  v. 
Monroe,  Walk.  Ch.  (Mich.)  155. 

The  owDer  of  laud  under  water  has  the  ex- 
clusive right  to  hunt  and  take  wild  fowl  on  the 
water  over  the  land. 

Sterling  v.  Jackson,  69  Mich.  488;  Lincoln 
▼.  Davis,  58  Mich.  875,  51  Am.  Rep.  116. 

Mr.  W.  F.  Atkinson,  with  Messrs.  Art 
E.  Woodruff  and  George  W.  Coomery 
for  defendaut  in  error: 

Treating  the  river  as  an  ordinary  highway, 
if  a  trifspass  is  relied  on  in  it,  the  declaration 
should  in  some  way  apprise  defendant  that  the 
trespass  complained  of  was  in  the  highway ,etc. 

Wolf  V.  Bolton,  61  Mich.  550. 

Up  to  the  time  the  patent  was  Issued  Horse 
island,  with  all  the  riparian  rights  (whatever 
they  were)  belonged  to  the  United  States  gov- 
ernment, and  the  government  could  sell  the 
island  and  retain  the  rights  under  the  water  if 
it  9aw  fit  to  do  so. 

Wati^n  V.  Peters,  26  Mich.  517. 

The  rights  of  the  purchaser  under  a  patent 
end  at  the  water's  edge. 

8t.  Paul  <fc  P.  R,  Co.  ▼.  Bchurmeir,  74  U.  B. 
7  Wall.  272. 19  L.  ed.  74. 
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LoBi^t  Ch.  J.,  delivered  the  opinion  of  the 

court: 

This  action  was  in  trespass,  commenced  in 
Justice  court,  where  Judgment  was  i^iven  for 
defendants.  On  the  trial  in  the  circuit  the 
court  directed  the  verdict  in  favor  of  the  de- 
fendants. The  declaration  was  in  writing,  and 
substantially  avers  that  the  defendanta  on  the 
15th  day  of  April,  1895.  "with  force  and  arms 
the  close  of  said  plaintiff,  situate  in  the  towu 
of  Brownstown.  said  county,  and  known  and 
described  as  being  'Horse  Island/  being  situate 
directly  east  of  sections  one  and  twelve  Id 
township  5  south,  of  range  10  east,  with  the 
adjacent  shore,  broke  and  entered,  with  their 
feet  in  walking,  shooting  at  game  on  said 
plaintiff's  land,  and  within  a  short  distance  of 
the  ssme  a  marsh  flowed  by  water  yet  adjacent 
to  the  main  shore  of  which  his  said  lands  atM>ve 
described  are  a  part;  and  while  in  the  act  of 
so  shootinff  game  aforesaid  trod  down  with 
their  feet  in  so  walking  and  hunting  eame. 
and  with  their  boats  and  decoys  crowdea  onto 
the  grounds,  anchored,  trod  down  and  trampled 
upon  and  destroyed  the  grass  of  said  plaintiff 
there  growine,  and  other  injuries  to  him  then 
and  there  did,"  etc.  The  plea  was  the  gen- 
eral issue,  with  notice  that  no  trespass  was 
committed.  The  plaintiff  gave  evidence  tend- 
ing to  show  that  he  was  the  owuer  in  fee  of 
the  island.  There  was  offered  and  received  in 
evidence  a  patent  from  the  United  States  to 
Benjamin  Hall,  Jr.,  the  land  being  described 
therein  as  * 'Horse  Island,  being  situate  di- 
rectly east  of  sections  1  and  12  in  township  5 
south,  10  east,  as  per  plat  approved  April  8, 
1885."  Also  a  deed  from  Benjamin  Hall,  Jr.» 
and  wife  to  plaintiff,  describing  the  same  prem- 
ises. Plaintiff  further  showed  that  he  was  in 
possession  of  the  property  at  the  time  of  the 
trespass  complained  of,  and  that  he  and  his 
grantor  had  been  in  possession  for  many  years. 
This  island  is  situate  in  the  Detroit  river,  the  cen- 
ter of  the  river  being  east  of  the  island  and  the 
main  shore  west  ot  it.  On  April  15.  1895. 
the  defendants  came  in  a  boat  to  a  place  near 
the  north  end  of  the  island  and  about  60  feet 
from  it,  and  about  2l6  feet  from  the  channel 
bank,  threw  out  their  decoys,  and  commenced 
shooting  ducks.  They  were  warned  off  by 
plaintiff's  agent,  but  refused  to  go.  At  the 
place  where  the  boat  was  anchored  the  water 
was  about  10  or  12  inches  deep  on  that  day 
It  was  shown  that  at  some  times  in  the  season 
this  place  was  not  covered  with  water  at  all, 
but  at  the  time  in  question  the  water  from  the 
upland  of  the  island  to  that  point  was  from  6 
to  12  inches  deep,  growing  gradually  deeper 
as  the  channel  bank. was  approached.  This 
land  between  the  island  and  the  channel  bauk' 
is  a  shallow  flat,  and  during  some  seasons  of 
the  year  is  covered  with  weeds,  rushes,  and 
grass  as  hf^h  as  a  man's  head.  This  marsh 
extends  all  around  the  island,  though  there  is 
a  slight  current  passing  through  it  Plaintiff 
on  the  trial  asked  for  nominal  damages,  which 
request  was  refused. 

It  is  well  settled  in  this  state  that  the  fee  to 
the  land  under  the  waters  of  the  rivers,  as  far 
as  the  middle  thread,  is  in  the  riparian  owner. 
In  Grand  Rapids  v.  Potoers,  89  Mich.  94, 14  L. 
R  A.  498,  the  cases  upon  the  subject  are  col- 
lected and  the  question  discussed  at  such  length 
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that  it  is  Deedless  to  cite  or  discuBS  them  bere. 
AnioDg  other  thiogs,  it  was  there  said:  **Ud- 
der  tiie  settled  law  of  this  state,  the  defendaDt 
is  the  owner,  by  yirtue  of  his  riparian  rights, 
of  the  soil  of  the  river  bed  to  the  middle  oi  the 
atream."  In  that  case  Mr.  Justice  Morse 
quoted  with  approval  from  the  case  of  Janu- 
mile  V.  Carpenter,  77  Wis.  288,  8  L.  R.  A.  808, 
as  follows:  *'That  ...  the  owner  in  fee  of 
this  ground  has  the  right  to  use  and  enjoy  it 
to  the  center  of  the  river  in  any  manner  not 
iojurious  to  others  and  subject  to  the  public 
right  of  navigation,  has  been  too  often  decided 
by  this  court  and  other  courts  to  be  questioned. 
Ab  a  riparian  owner  of  the  land  adjacent  to 
the  water,  he  owns  the  bed  of  the  river  vique 
adjUum  aqua,  subject  to  tfae  public  easement 
if  it  be  navigable  in  fact,  and  with  due  regard 
to  the  rights  of  the  riparian  proprietors.  He 
may  construct  docks,  landing  places,  piers,  and 
wharves  out  to  navigable  waters  if  the  river  is 
navigable  in  fact,  and  if  it  is  not  so  navigable 
he  may  construct  anything  he  pleases  to  the 
thread  of  the  stream,  unless  it  iniores  some 
other  riparian  proprietor  or  those  having  the 
superior  right  to  use  the  waters  for  hydraulic 
purposes.  .  .  .  Subject  to  these  restrictions, 
he  has  the  right  to  use  bis  Isnd  under  water 
the  same  as  above  water.  It  is  bis  private 
property  under  the  protection  of  the  Constitu- 
tion, and  it  cannot  be  taken,  or  its  value  les- 
sened or  impaired,  even  for  public  use.  *with- 
oat  compensation'  or  'without  due  process  of 
law/  and  it  cannot  be  taken  at  all  for  anyone's 
private  use."  Judge  Morse  added:  ''The  law 
of  this  state  is  in  complete  accord  and  harmony 
with  that  of  our  sister  state  of  Wisconsin  in 
respect  to  riparian  rights."  In  Webber  v.  Fere 
MarqueUe Boom  Co,  62  Mich.  626,  it  was  said: 
"It  is  the  settled  rule  in  this  state  that  the  title 
of  the  riparian  owner  extends  to  the  middle 
line  of  the  lake  or  stream  of  the  inland  waters" 
(citing  many  cases).  And  again:  **This  has 
become  a  rule  of  property  in  this  state,  and  the 
Supreme  Court  [of  the  United  States]  recog- 
nizes the  right  of  each  state  to  determine  the 
doctrine  for  itself."  Barney  v.  Keokuk,  94  U. 
8.  3*^4.  24  L.  ed.  224. 

It  is  not  claimed  in  the  present  case  that  the 
public  can  be  hindered  or  in  any  manner  in- 
terrupted  in  its  use  of  the  Detroit  river  for  the 
purpose  of  navigation;  but  it  is  contended  that 
the  defendants  were  not  using  the  river  for 
any  such  purpose,  and  that  the  place  where 
the  boat  was  anchored  was  not  susceptible  of 
any  such  uses  or  purposes.  Under  the  rule 
laid  down  in  Orand  Bapids  v.  Powera,  89  Mich. 
94,  14  L.  R.  A.  498.  the  plaintiff  here  would 
have  the  undoubted  right  to  construct  wharves 
or  piers  out  over  this  low  land  to  deep  water. 
It  is  contended,  however,  by  counsel  for  de- 
fendants, that  in  its  then  condition  the  defend- 
ants had  the  right  to  pass  over  it  in  their  boat, 
and  for  so  doing  thev  cannot  be  counted  as 
trespassers;  that,  it  being  covered  by  the  waters 
of  the  Detroit  river,  the  public  has  the  right 
of  navigation,  and  any  member  of  the  public 
may  go  and  come  freely  either  for  business  or 
pleasure  anywhere  within  the  navigable  waters; 
and  that  this  place  was  within  the  navigable 
waters.  On  the  other  hand,  it  is  contended 
by  counsel  for  plaintiff  that  those  waters  at  the 
point  where  the  boat  of  defendants  was  an- 
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chored  are  not  navigable  within  the  meaning 
of  the  term  *  'navigable  waters,"  as  the  courts 
now  construe  that  term;  and  that,  even  if  they 
could  be  construed  as  such  waters,  the  defend- 
ants were  not  usine  them  for  that  purpose.  It 
is  not  contended  uiat  the  defendants  had  in- 
jured the  grass  growing  there,  but  that  the 
trespass  consisted  in  anchoring  the  k>oat,  and 
shooting  the  ducks  while  so  anchored. 

Can  these  waters  be  considered  as  navigable? 
In  Orand  Bapids  v.  Poioers,  89  Mich. 
94,  14  L.  R.  A.  808,  it  was  said:  "  What- 
ever may  be  the  power  of  the  legislature 
in  waters,  'strictly  navigable'  to  Dx  an  ar- 
bitrary line  beyond  which  reparian  owners 
cannot  go,  or  to  delegate  to  a  municipality 
that  power,  I  am  satisfied  that  no  such  right 
exists  in  the  waters  of  Grand  river  at  the 
rapids,  or  certainly  in  that  part  of  the  waters 
which  are  not  now  navigable  for  any  purpose. 
The  rights  of  the  riparian  owner,  under  our 
laws,  are  subject  only  to  the  public  use  for  the 
purposes  of  navigation;  and  there  is  a  manifest 
difference  between  public  streams  that  can  be 
used  successfully  for  the  running  of  boats  and 
vessels  for  the  purpose  of  commerce,  and  those 
which  are  only  capable  of  being  used  for  the 
floatage  of  lumber  and  logs  in  rafts  or  single 
pieces.  The  riparian  owners  are  entitled  to 
the  beneflcial  and  sole  use  of  the  latter  streams, 
except  for  floatage;  and  when  such  streams 
have  become  unfitted  for  valuable  public  use, 
and  have  actually  ceased  to  be  used  for  public 
highways,  there  "is  no  more  reason  for  holding 
them  to  be  public  than  in  the  case  of  a  land 
highway  which  has  been  abandoned  and  is 
useless,'^— siting:  Middleton  v.  Flat  Biver 
Boom.  Co.  27  Mich.  588;  Orand  Rapids  Boom. 
Co  V.  Jarmt,  80  Mich.  808.  See  tA^oLorman 
V.  Beneon.  S  Mich.  18,  77  Am.  Dec.  485; 
Baet  Harbor  6porUman*$  Club  v.  KeUing 
(Ohio)  4  Det.  L.  N.  No.  18.  It  must 
be  conceded  that  this  part  of  the  Detroit 
river  where  the  defendants  were  is  not  nav- 
igable. Whatever  rights  they  may  have  had 
to  anchor  their  boat  in  the  deep  water  of  the 
river  and  there  hunt  wild  fowl,  we  are  of  the 
opinion  that  they  had  no  right  to  go  upon 
the  waters  which  were  not  navigable  and  there 
anchor  and  hunt  wild  fowl.  It  was  the  prop- 
erty of  the  plaintiff,  and  he  had  the  same 
right  to  control  it  as  though  it  were  upland. 
As  was  said  in  Sterling  v.  Jackson^  69  Mich. 
488:  "Since  every  person  has  tbe  right  of  ex- 
clusive dominion  as  to  the  lawful  use  of  the 
soil  owned  by  him,  no  man  can  hunt  or  sport 
upon  another's  land  but  by  consent  of  the 
owner.  It  will  be  conceded  that  the  owner  of 
lands  in  this  state  has  the  exclusive  right  of 
hunting  and  sporting  upon  his  own  soil."  And 
again  it  was  there  said:  "The  defendant  claims 
that  he  had  the  right  to  shoot  the  wild  fowl 
from  his  boat,  because,  as  the  waters  were 
navigable  where  be  was,  he  had  the  right  to  be 
there:  that  there  being  no  property  in  wild 
fowl  until  captured,  if  he  committed  no  tres- 
pass in  being  where  he  was,  no  action  will  lie 
against  him  for  being  there  and  shooting  tbe 
wild  duck.  There  is  a  plausibility  in  the  posi- 
tion, which,  considered  in  the  abstract,  is 
Quite  forcible,  and,  if  applied  to  waters  where 
there  is  no  private  ownership  of  the  soil  there- 
under, would  be  unanswerable.    But,  so  far 
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as  the  plaintiff  is  concerned,  defendant  had 
no  right  to  be  where  he  was,  except  for  the 
purpose  of  pursuing  the  implied  license  held 
out  to  the  public  of  navigating  the  waters  over 
his  land.  So  long  as  that  license  continued,  he 
could  navigate  the  water  with  his  vessel,  and 
do  all  things  incidental  to  such  navigation.  He 
could  seek  the  sheltet  of  the  bay  in  a  storm, 
and  cast  his  anchor  therein;  but  he  had  no 
right  to  construct  a  '  hide,'  nor  to  anchor 
his  decoys  for  the  purpose  of  attracting  ducks 
within  reach  of  his  shotgun.  Such  acts  are 
not  incident  to  navigation,  and  in  doing  them 
defendant  was  not  exercising  the  implied 
license  to  navigate  the  waters  of  the  bav,  but 
they  were  an  abuse  of  such  license."  fn  that 
case  the  waters  were  actually  navigable,  and  yet 
it  was  held  a  trespass  to  erect  a  **hide"  and 
shoot  ducks  for  the  reason  that  the  owner- 
ship of  the  soil  was  in  the  plaintiff,  and  the 
defendant  by  that  act  was  not  using  the  waters 
for  the  purpose  of  navigation.  In  the  present 
case,  the  waters  where  the  defendants  were, 
were  confessedly  not  navigable  for  any  useful 
purpose.  It  is  true  they  went  there  in  a  boat. 
They  could  have  done  this  possibly  by  poling 
their  boat  up  a  narrow  rivulet  into  the  land  to 
the  center  of  the  island,  if  such  rivulet  bad 
existed, and  with  as  much  force  contend  that 
being  there  in  a  boat,  tbey  could  hunt  wild 
fowL    Most  certainly  the  learned  circuit  Judge 


was  in  error,  if  we  are  to  adhere  to  the  doc- 
trine enunciated  in  Sterling  v.  Jnck^on^  69 
Mich.  488.  In  that  case  the  court  compared 
the  right  of  the  public  to  navieatc  public 
waters  to  its  right  to  pass  over  a  hii^hway  on 
land.  It  was  said:  "It  does  not  follow  that, 
because  a  person  is  where  be  has  a  right  to  be, 
be  cannot  be  held  liable  in  trespass.  A  person 
has  the  right  to  drive  his  cattle  along  the  pub- 
lic highway,  but  he  has  no  right  to  depasture 
the  erass  with  his  cattle  in  toe  hiehwHy  ad- 
joining the  land  of  another  person.  Also  a 
person  has  a  right  to  travel  along  a  public 
highway,  but  this  gives  him  no  right  to  dig  a 
pit,  or  remove  the  soil,  or  incumber  it  in  front 
of  lands  belonging  to  others.      .      .  The 

defendant  had  the  right  of  using  the  waters  of 
the  bay  for  the  purpose  of  a  public  highway 
in  the  navigation  of  his  boat  over  it,  but  he 
had  no  right  to  interfere  with  the  plaintiff's 
use  thereof  for  hunting,  which  belonged  to 
him  as  the  owner  of  the  soil.  The  public  bad 
a  right  to  use  it  as  a  public  highway,  but  every 
other  beneficial  use  and  enjoyment  belonged 
to  the  owner  of  the  soil." 

The  court  under  the  facts  shown  upon  this 
record  should,  have  directed  the  verdict  in 
favor  of  the  plaintiff  for  nominal  damages. 

Judgment  U  revereed,  and  a  new  trial  ordered. 

Tho  ether  Justices  concur. 


MISSOURI  SUPREME  COURT  (Division  1). 


8TATE  of  Missouri,  ez  rel.  Edward 
C.  CROW,  Attorney  General, 

F.  P.  H08TETTER. 

(1S7M0.686.) 

1.   A  vacaney  In  olllee  caased  by  the 
death  of  a  county  clerk  within  fifteen  days 


before  a  ffeneral  election  should  be  filled  at  that 
election  under  Rev.  Stat.  S  196i  read  In  connec- 
tiOD  with  1 4766,  as  amended  by  Laws  1803.  p.  15& 

8*   The  nse  of  the  masculine  pronoun  in 

Const,  art.  8, 1 12.  and  in  the  statutes  relation  to 
the  qualiflcatlone  of  a  county  clerk  (•  1995),  does 
not  restrict  tfaerisrht  to  hold  such  office  to  males, 
since  other  provisions  of  the  Constitution  ex- 
pressly provide  that  certain  officers    must  be 


NOTB.— Right  of  iooman  to  hold  office. 

L  Distinction  between  the  right  to  hold  elective  of' 

fice  and  right  to  hoid  appointive  office, 
II.  Right  to  hold  judicial  office, 

a.  Office  of  judge, 

b.  Office  ofjuetUie  of  the  peace, 
c  Office  of  arltUrator. 

III.  Right  tohold  legiOative  office. 
TV,  Right  to  hold  administrative  office. 

a.  When   functions    exercisable  by  deputy; 

geMToUy, 

b.  When  functions  exercisable  in  person, 

1.  Shetiff. 

9.  Overneer  of  the  poor, 
8.  Sexton  of  the  parish, 
i.  CommissUmer  of  sewers,  fUh  oommiS' 
sUmer,  forester^  etc. 

5.  Director  o$  the  work-house^  matron, 

medical  superintendent  of  the 
hotpital^  meniber  of  the  board  of 
healthy  etc 

6.  Superintendent  of  public  instruction^ 

schnd  director,  inspector,  etc 

7.  Pension  agent,  postmaster,  etc 

8.  Clerk  of  the  county  court, 

9.  Master  in  chancen/m 

10.  Grand  juror, 

11.  Notary  public 
y.  Conclusion. 

88  L.R.  A. 


L  jyistinction  l)etween  the  right  to  hold  electice  of^ 
flee  and  right  to  holdaijpointive  office. 

The  court  of  appeals  of  Kentucky  reasoned  upon 
the  theory  that  the  Constitution  of  the  state,  by 
usinff  words  import! og  the  masculine  sender, 
thereby  Intended  that  only  male  citizens  were  eliir  J. 
ble  to  the  elective  office.  The  court,  however,  ad- 
mitted that  woman  was  within  the  constitutional 
requirements  of  a  citizen,  but,  followiDg  the  doc- 
trine that  the  Constitution,  havinir  denied  woman 
the  right  to  vote,  had  also  denied  her  the  greater 
right,  that  of  holding  the  office  voted  for,  it  held  in 
the  case  of  Atchison  v.  Lucas  (1885)  88  Ky.  451,  that  a 
woman  could  not  hold  the  office  of  Jailer.  [Ab  to 
women  having  been  Jailers  in  England,  see  post, 
rv.  a].  This  doctrine  is  not,  however,  always  fol- 
lowed.  See  infra. 

In  Warwick  v.  State  (1874)  25  Ohio  8t.  21,  the  su- 
preme  court  of  Ohio  calls  attention  to  the  fact  that 
S  4  of  art.  15  of  the  state  Constitution  states  that  '^no 
person  shall  be  elected  or  appointed  to  any  office  In 
this  state  unless  he  possess  the  quallflcadoDS  of  an 
elector.*^  The  court  then  says  that  the  word  **of- 
fice"  in  such  Constitution  does  not  apply  to  officers 
In  private  corporations  or  churches,  or  to  all  the 
minor  or  subordinate  officers  in  colleges,  academie«», 
and  schools,  such  as  professors  and  teachers  and 
the  like.  Nor  does  it  apply  to  all  subordinate  ol- 
flcers  in  the  military  or  legislative  department,  to 


See  also  41  L.  R.  A.  498:  47  L.  R.  A.  92. 


1807. 


Statb,  «b  rd.  Crow,  y.  H(mtbttbr. 


matei,  while  an  ezpresB  proTtoion  that  the  olerk  I 
should  be  a  male  citisen,  which  previously  ex- 
isted in  the  statute;  has  been  dropped. 
S.  A  woman  ia  eli^ble  to  eloetioa  as  a 
county  clerk  under  Ctonst.  art.  8, 112,  providing 
tliat  no  person  shall  be  chosen  to  an  ofBce  '^who 
is  not  a  citizen  of  the  United  States,  and  who  shall 
not  have  resided  in  this  state  one  year.** 

(l^bruary  90, 1807J 

INFORMATION  in  the  nature  of  quo  war- 
ranto  to  determine  by  what  ri^bt  defendant 
claimed  to  hold  the  office  of  county  clerk  of 
81.  Clair  County.    Judgment  ofotuUr, 
The  facts  are  stated  in  the  opinion. 


JfeMM.  Graves  ii  Clark  and  Francisco 
Brothers,  with   Mr.   Edward  C  Crow* 

Attorney  General,  for  plaintiff: 

Upon  the  admitted  facts  the  defendant  Hos- 
tetter  became  and  was  a  usurper  immediately 
af ler  the  general  election,  November  3.  1896. 

The  provisions  of  the  law  creating  the  office, 
as  to  filling  vacancies  therein,  goyerns  as 
against  the  general  statute  upon  the  same  sub- 
ject. 

StaU,  Easterling,  ▼.  Rankin,  88  Neb.  266. 

Where  the  time  of  tenure  is  fixed,  and  no 
provision  for  holding  over  is  found,  then  the 
tenure  ceases  on  the  day  fixed  in  the  statute 
creating  the  tenure,  and  the  right  to  hold  ceases 
upon  that  day. 


the  prlTate  secretary  of  the  sro  vemor  or  numerous 
other  such  officers,  and  that  the  constitutional  in- 
hibition should  therefore  receive  a  restricted 
rattier  than  an  enlarflred  interpretation.  Upon  the 
question  at  Issue,  the  court  then  decided  tliat  the 
vord  *^offioe**  applied  alone  to  the  probate  Judfre 
and  not  his  deputy,  and  therefore  that  it  was  com> 
petent  for  a  probate  Judffe  to  appoint  a  woman  as 
deputy  clerk. 

In  the  case  of  JelTries  v.  Harrlntrton  (1887)  11  Oolo. 
19Lthe  supreme  court  of  Colorado  applied  the 
Ohio  doctrine  to  the  construction  of  1 6  of  art.  7  of 
the  Constitution  of  Colorado,  which  also  provides 
that  *'oo  person;  except  a  qualified  elector  shall  be 
elected  or  appointed  to  any  civil  or  military  oflice 
in  this  state,"  and  holds  that  the  word  ^'cTflioe"  as 
therein  used  did  not  include  the  deputy  clerkship. 

The  supreme  court  of  Michiiran  likewise,  in  the 
<t«e  of  Wilson  v.  Newton,  87  Mich.  488,  held  that  as 
the  office  of  county  clerk  was  only  ministerial,  the 
officer  miirht  appoint  awoman  or  any  person  whom 
he  mw  fit  as  deputy,  for  whose  acts  he  and  his 
flureties  would  be  responsible.  As  to  right  of  wo- 
man to  hold  the  oflice  of  derk  of  the  county  oourt* 
«e  infra.  IV.  b,  8. 

Further,  as  to  the  doctrine  that  a  woman  isqual- 
filed  to  hold  a  ministerial  office  ^nerally  when  not 
qualified  to  hold  an  office  requiring  greater  qual- 
ifications, see  in/fu,  IV. 

IL  BiaM  to  hold  Judicldl  office. 

a.  OMcc  of  fudqe, 

Kyd  on  Awards,  p.  41,  says  that  according  to  the 
idea  of  Justinian,  a  woman  could  not  intermeddle 
with  the  office  of  a  Judge  for  the  reason  that  it  was 
contrary  to  the  proper  character  of  her  sex,  and 
cites  a.  Cod.  L  2.  t.  Sa,  f  6. 

HoweTer,  In  Campbeirs  *Xives  of  the  Lord 
Chancellors  of  England,  vol.  L  pp.  184-141,  regard- 
ioffthe  life  of  Queen  Eleanor,  Lady  Keeper  of  the 
Great  Seal,  in  the  absence  of  King  Henry,  in  the 
yev  120,  we  are  told,  among  other  tbinge,  that 
the  Queen  was  to  act  with  the  advice  of  tiichard. 
Earl  of  Cornwall  the  King*a  brother  and  others  of 
the  council,  and  that  she  held  the  office  nearly  a 
whole  year  performing  the  duties,  as  well  Judicial 
as  mmiscerial."  And  Camptiell  further  says:  **I 
am  thus  t)ound  to  include  her  in  the  list  of  the 
chancellors  and  keepers  of  the  Great  Seal,  whose 
Urea  I  have  undertaken  to  delineate." 

The  sittings  referred  to  however,  were  Inter- 
rupted by  the  aecotuhtfMni  of  the  judge  when  she 
was  delivered  of  a  daughter. 

Ve  are  informed  by  Coke  upon  Littleton,  896a, 
(Note  2801,  that  Anne,  Countess  of  Pembroke, 
Dorset,  and  Montgomery,  who  had  the  office  of 
hereditary  sheriff,  exercised  it  In  person  and  that 
at  the  assizes  at  Appleby  she  sat  with  the  judges  on 
the  bench:  but  it  is  considered  by  4  Craik^s  Bo- 
manoe  of  the  Peerage,  182,  to  be  very  improbable 
that  she  habitually  discharged  the  duties  of  the  of- 

a8L.R.  A. 


flee  In  person  as  she  could  not  have  done  so  without 
violating  the  well-settled  law. 

It  was  afterwards  enacted  **that  no  sheriff,  con- 
stable, or  other  bailiff  of  the  King  shall  hold  pleas 
of  the  Crown.*^    8  Bacon,  Abr.  688. 

The  office  of  sheriff  was  partly  Judicial  and  partly 
ministerial,  and  the  ministerial  duties,  such  as  that 
of  a  she rllTs  attendance  upon  the  Judges,  might  be 
performed  by  a  deputy,— as  to  if  hioh  see,  further, 
infra,  XV.  a. 

Coke  upon  Littleton,  8Ma,  note,  states  that  while 
woman  could  not  occupy  the  throne  of  France, 
such  inability  did  not  prevent  her  from  suoceedlng 
to  other  dignity,  and  that  it  is  shown  *^that  Mahaut, 
Countess  of  Artois,  asslsied,  not  only  at  the  trial  of 
Bobert  of  Flanders,  but  at  the  ceremony  of  the 
coronation  of  Philip  the  Long.** 

b.  cyHee  of  just  fee  of  (Jie  veaes. 

In  Massachusetts  the  Justices  of  the  supreme  Ju- 
dicial court  were  of  the  opinion  that  a  woman, 
either  married  or  single,  could  not  be  appointed  to 
exercise  the  Judicial  office  of  Justice  of  the  peace, 
and  that  the  whole  frame  and  purport  of  the  Con- 
stitution of  the  state,  and  the  universal  under- 
standing and  unbroken  practical  construction  for 
the  greater  part  of  a  century  afterwards  all  sup- 
port this  conclusion.  Opinions  of  the  Justices,  107 
Mass.  604. 

In  Maine,  at  a  later  date  (1874),  upon  a  question 
proposed  by  the  executive  council,  the  opinion  of 
the  Justices  of  the  Judicial  court  was  to  the  effect 
that  by  the  Constitution  the  whole  political  power 
of  the  state  is  vested  in  its  male  citizens.  **When- 
ever  in  any  of  its  provisions,  reference  is  made  to 
sez,  it  is  to  duties  to  be  done  and  nerformed  by 
male  members  of  the  community.  Nothtnr  in  the 
language  of  the  Constitution  or  in  the  debates  of 
the  convention,  by  which  it  was  formed,  indicates 
any  purpose  whatever  of  any  surrender  of  politi- 
cal power  by  those  who  had  previously  enjoyed  it 
or  a  transfer  of  the  same  to  those  who  had  never 
possessed  it,**  and  that,  **having  regard,  then,  to  the 
rules  of  the  common  law  as  to  the  rights  of  women 
married  and  unmarried,  as  then  existing;  to  the 
history  of  the  past:  to  the  universal  and  unbroken 
practical  construction  given  to  the  Constitution  of 
this  state,  and  to  that  of  the  commonwealth  of 
Massachusetts  upon  which  that  of  this  state  was 
modeled,— we  are  led  to  the  Inevitable  conclusion 
that  It  was  never  in  the  contemplation  or  intention 
of  those  forming  our  Constitution  that  the  offices 
thereby  created  should  be  filled  by  thnse  who 
could  take  no  part  in  its  original  formation,  and  to 
whom  no  political  power  was  intrusted  for  the  or- 
ganization of  the  government  th3n  about  to  be  es- 
tablished under  its  provisions,  or  for  its  continued 
existence  and  preservation  when  established.** 
And  the  opinion  was  thereupon  rendered  that  a 
woman  could  not  be  legally  appointed  and  quali- 
fied as  a  Justice  of  the  peace.    The  opinion  went 
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Siate,  Chil4i,  ▼.  (yLeary,  64  Mino.  207. 

If  Mrs.  Wbeeler  is  ineligible  or  has  DOt  been 
leeallv  elected,  that  is  a  qaestlon  to  be  deter - 
mmed  in  a  direct  proceeding  against  her,  if  she 
enters  and  takes  possession  of  the  office. 

Com.  ▼.  Kempsmtth,  18  Pa.  Co.  Ct.  667; 
Stevens  v.  Carter,  27  Or.  558.  81  L.  R  A.  842; 
State,  Atty.  Gen  ,y.  Johnson,  85FIa.  26;  State, 
Butler,  V.  Callahan,  4N.  D.  481;  Cameron  v. 
Parker,  2  Okla.  277;  Huffman  v.  Milts,  89 
Kan.  677;  St.  Louis  County  Ct.  v.  Sparks, 
10  Mo.  117,  45  Am.  Dec.  855;  Queen  v.  Morton 
(1892)  1  Q.  B.  89. 

While  as  to  some  officers  the  Constitution 
SATS,  the  person  to  be  eligible  must  **beamale 
citizen  of  the  United  States"  (Mo.  Const,  art.  5, 
g  Itf)  yet  there  is  nothing  concerning  clerk  of 


county  court,  except  the  general  inhibition, 
which  does  not  bar  a  woman. 

Mo.  Const,  art.  8.  ^  12;  art  6,  §  89;  art.  14. 

Kor  was  or  is  she  barred  from  an  office  of 
this  kind  by  the  common  law. 

Comyns'  Digest  of  the  Laws  of  England, 
title  Officer,  B,  2,  and  cases  cited;  Chiity,  Pre- 
rogatives of  the  Crown.  84;  Opinion  of  the 
Justices,  116  Mass.  602;  Bacon,  Abr.  title  Office 
and  Officers,  1;  Anonymous,  2  hd.  Raym.  1014; 
King  V.  Stvbbs,  2  T.  R.  895;  Throop/Pflb.  Off. 
p§  68  et  sen.;  Wright  7.  NoeU,  16  Kan.  601 ;  Re 
Leach,  134Ind.  665, 21 L.  R  A.  701;  RusseU  v. 
GvptiUy  18  Wash  860;  Wartoiek  ▼.  StaU,  25 
Ohio  St.  21;  Jeffries  v.  Harrington,  11  Colo. 
191;  Be  Hall,  60  Conn.  181,  47  Am.  Rep.  625; 
Margaret  Rtehnrdson's  Case,  8  Pa.  Dist.  R.  299; 


further,  however,  to  the  effect  that  "while  the  offi- 
ces created  hy  the  Constitution  are  to  be  filled  ex- 
clusively by  the  male  members  of  the  state,  we 
have  no  doubt  that  the  lecrislature  may  create  new 
mlDlsterial  offices,  not  enumerated  therein,  and,  if 
they  deem  expedient,  may  authorize  the  perform- 
ance of  the  duties  of  the  offices  so  created  by  per- 
sons of  either  sex.**  And  it  was  declared  that  the 
leRl^lature  might  authorize  the  appointment  of 
married  or  unmarried  women  to  administer  oaths, 
take  acknowledgment  of  deeds,  or  solemnize  mar. 
rlage.  Opinions  of  the  Justices.  68  Me.  690.  [Three 
out  of  eight  Justices  dissenting.] 

a  Office  of  arbHtratcr, 

In  the  case  of  Evans  v.  Ives,  15  Phlla.  63S,  upon 
the  question  whether  or  not  woman  could  sit  as  an 
arbitrator,  and  after  considering  the  many  cases 
in  whfcb  celebrated  women  bad  held  government 
offices  In  the  history  of  the  world,  the  court  said; 
"Without  referring  In  any  manner  to  E^e,  the  first 
arbitrator  appointed  in  this  world  to  decide  the 
controversy  about  eating  the  forbidden  fruit,  or  to 
the  manner  Deborah  Judged  Israel,  we  are  clearly 
of  the  opinion  that  under  the  act  of  1838,  a  woman, 
married  or  single,  may  be  appointed  arbitrator, 
and  may  act  as  such,  and  make  a  valid  award. 

In  Duchess  of  Suffolk's  Case,  8  Edw.  lY.  1,  It  ap- 
pears that  the  Duchess  of  Sulfolk  was  arbitrator, 
but  no  question  seems  to  have  been  raised  as  to  her 
eligibility  as  to  administrative  offices  connected 
with  courts.    See  infra,  TV.  b,  7, 8,  9, 10. 

The  office  of  master  In  chancery  in  Illinois  seems 
to  have  so  close  a  similarity  to  administrative  of- 
fices, although  some  Judicial  functions  belong  to  it, 
that  it  is  cisBsed  with  that  of  notarv  public  among 
administrative  offices.   See  infra,  TV,  b.  9. 

IIL  Right  to  hold  legtOative  office. 

In  the  case  of  Chorlton  v.  Llogs,  L.  R.  4  C.  P.  874, 
88  L.  J.  C.  P.IN.  S.  1,  Justice  Wllles  took  occasion 
to  say  that  while  Kemble  in  his  **Saxons  in  Eng- 
land** shows  that  the  Queen  and  other  women,  who 
as  he  believes  were  ecclesiastics  of  rank  and  wealth, 
did  sign  charters,  yet  he  deems  that  not  sufficient 
evidence  from  which  to  draw  the  conclusion  that 
women  could  regularly  take  part  in  the  public 
councils  of  the  Anglo-Saxons. 

The  case  of  De  Souza  v.  Cobden  [1891]  1  Q.  B.  687, 
is  one  iu  which  a  single  woman  had  been  elected  a 
member  of  the  London  County  Council.  The  pro- 
ceed! ug  against  her  was  for  a  penalty  for  having 
acted  without  being  qualified,  and  it  was  not  nec- 
essary for  the  court  to  decide  the  question  of  her 
eligibility,  but  Lord  Bsher  called  attention  to  the 
fact  that  **by  the  common  law  of  Bogland  women 
are  not  in  general  deemed  capable  of  exercising 
public  functions,  though  there  are  certain  excep- 
tional cases  where  a  well- recognized  custom  to  the 
contrary  has  become  established,  as  In  the  case  of 
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overseers  of  the  poor  [see  infra^  IV.  b,  8);  and, 
of  course,  if  women  are  especially  mentioned  in 
an  act  of  Parliament,  they  will  be  qualified;** 
and  he  was  of  the  opinion  that  the  statute  belnsr 
silent  in  that  regard,  it  did  not  intend  that  woman 
should  be  elected  to  act  as  a  member  of  the  London 
county  council. 

But  the  same  question  was  expressly  decided  In 
Reresford-Hope  v.  Lady  Sandhurst,  L.  R.  28  Q.  B. 
Dlv.  79,58  L.  J.Q.  a  N.  &  816,61  L.  T.  N.  S.  150,  87 
Week.  Hep.  648.  Although  the  statute  expressly 
provided  that  for  purposes  connected  with  the 
right  to  vote  under  the  municipal  corporations  act 
words  of  masculine  gender  should  include  women* 
and  another  statutory  provision  is  that  any  per- 
sons who  have  the  power  to  vote  may  be  chosen 
councilors. 

In  this  case  Lord  Esber,  M.  R.,  refers  to  the  some- 
what extensive  opinion,  as  to  the  status  of  women 
and  the  offices  they  had  filled,  by  Willes,  J.,  fn 
Chorlton  v.  Lings,  L.  R.  4  C.  P.  874,  88  L.  J.  a  P.  N. 
S.  1,  which  was  a  case  relating  to  women*s  right  to 
vote,  and  says:  '*Wbat  I  deduce  from  bis  judgment 
is,  that  for  such  somewhat  obscure  offices  as  tboee, 
exercised  often  in  a  remote  part  of  the  country, 
where  nobody  else  could  have  been  found  who 
could  exercise  them,  women  had  been  admitted 
into  them  by  way  of  exception.** 

The  specific  requirement  of  qualifications  for 
holding  a  legislative  office  may  be  such  as  to  dis- 
qualify females,  as,  for  example,  to  be  a  member 
of  the  legrlslature  in  Kansas  one  must  be.  at  the 
time  of  election,  a  qualified  voter  and  resident  of 
the  county  or  district  for  which  he  is  chosen. 
Woman  not  being  a  qualified  voter  in  Kansas,  she 
is  filsqualified  from  becoming  a  member  of  the  state 
legislature  as  shown  by  the  dietum  in  Wright  v. 
Moell,  16  Kan.  60L 

lY.  Riaht  to  hold  admMetraUve  office, 

a.  IVTien  functions  exereisalie  by  deputy;  gencrany. 

It  was  at  an  early  date  held  in  England  that  a 
woman  might  hold  a  hereditary  office  although  It 
were  of  an  executive  or  an  administrative  charac- 
ter, if  it  were  possible  for  her  to  exercise  the  func- 
tions thereof  by  deputy,  and  in  some  cases  it  was 
held  that  because  such  an  office  could  descend  to 
her  by  inheritance.  It  could  be  given  to  her  by  ex- 
preRS  grant. 

We  learn  that  as  early  as  1678  a  woman.  In  the 
person  of  Lady  Braughton,  held  the  office  of  keeper 
of  the  Gate  house  prison.  Bex  v.  Lady  Braughton, 
8  Keb.  82,  also  Westminster  y.  Braughton,  8  Keb. 
151. 

On  the  authority  of  the  Lady  Braughton  Case,  It 
was  held  in  Anonymous,  8  Salk.  2.  that  the  keeper 
of  the  workhouse  at  Chelmsford,  being  a  woman, 
was  not  disqualified  on  account  of  her  sex.  The 
court  said:  ^''She  may  be  caoable  of  executing  the 
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Wilmm  ▼.  Neioton,  87  Mich.  493;  Von,  Dorn  v. 
Mengedoht,  41  Neb.  535;  FolU  v.  Hoge,  54  Cal. 
28:  Findlay  v.  TJiorn,  1  How.  Pr.  N.  8.  76; 
Natbaniel  C.  Moak  in  41  Alb.  L.  J.  p.  244. 

At  commoD  law  infants  and  women  were 
placed  upon  tbe  same  footing  in  many  reApects 
as  to  elegibility  to  office.  Our  courts,  both 
Federal  and  state,  have  recognized  both  infants 
and  women,  where  there  are  no  express  inhi- 
bitions ID  the  Constitution  or  laws. 

UniUd  Statfi  v.  f^ixby,  10  Biss.  520;  Moore  v. 
Grares,  3  N.  H.  408;  Golding' 9  Petition,  57  N. 
H.  146.  24  Am.  Rep.  66. 

"Tbe  office  of  county  clerk  is  wholly  minister- 
itl,"  and  hence  falls  in  tbat  class  of  cases  which 
women  and  e7en  infants  could  bold  at  tbe  com- 
mon law. 


WiUon  y.  Ifewton,  87  Mich.  408;  WartoiekY,^ 
Sinte,  25  Ohio  Qt.  21;  Je/nriee  y.  Harrington, 
11  Colo.  191. 

Statutes  are  construed  in  the  light  of  preyious 
statutes  upon  the  same  subject.  Taking  the 
previous  statutes  upon  the  qualifications  of 
clerks  of  courts  of  record  there  is  no  doubt  of 
the  legislative  intent  to  remove  the  inhibition 
contained  in  the  statutes  of  1855  and  1865. 

Oray  v.  Cumberland  County  Comrs.  88  Me. 
429:  Snyder  v.  Compton,  87  Tex.  874;  Ounter 
Y.  State,  83  Ala.  96;  United  Statee  y.  Laeher, 
184  U.  8.  624,  88  L.  ed.  1080. 

The  word  "person"  as  used  in  the  Constitu- 
tion and  statute  includes  women  as  well  as  men. 

Von  Dorn  y.  Mengedoht,  41  Neb.  525;  Opin- 
ion  of  the  Justieee,  186  Mass.  578. 


oflSce  either  by  herself  or  deputy,  as  the  Lady 
BrauirhtoQ  did.** 

For  the  reason  tbat  Lady  Brauirhton  had  been 
keeper  of  the  Gate  house  piisoo,  as  shown  by  8 
Keb.  SS,  it  was  held  in  Hilary,  Term,  2  Anne,  Re- 
ported ADonymous,  2  Ld.  B&ym.  1014,  that  tbe  ap- 
point men  t  of  a  vromen  as  governor  of  a  workhotise 
was  ffood,  and  she  could  act  by  deputy. 

A  woman  was  permitted  to  hold  the  offloe  of  cus- 
todian of  a  castle,  we  are  informed  by  Lady  Rus- 
K\V9  Case,  Cro.'Jac.  17, 5  Corny ns*  Dig,  189.  it  is  wld 
for  tbe  reason  that  she  could  exercise  its  functions 
by  deputy- . 

Likewise  a  woman  was  permitted  to  bold  the 
office  of  forrester.  as  shown  by  i  Ck)ke  lost.  811, 6 
Oomyna'  Dffr.  IKO,  the  courts  saying  that  she  could 
attend  by  deputy  who  should  bie  sworn. 

By  tbe  Duke  of  Buckingham's  Case,  8  Dyer,  S865, 
wr  see  that  tbe  hereditary  office  of  constable  of 
England  descended  to  his  two  daughters,  which 
nffice.  it  was  held,  they  might  exercise  by  deputy, 
•od  that  after  the  marriage  of  tbe  elder  her  hus- 
band should  alone  exercise  Its  function  if  the  King 
did  not  refuse  such  services. 

It  was  said  In  Call  is  on  Sewers,  p.  2SS.  tbat  *it  was 
adjudged  in  B.  R.  6  Car.  L  that  the  office  of  mar- 
ihal  of  that  court  will  descend  to  a  feme,  and  that 
■he  might  execute  It  by  her  deputy.  Citing  Herne*s 
Beadmg.  4  [ed.  1685].** 

So,  In  case  of  the  Lord  Great  Chamberlain  of 
Enirland,  2  Bro.  P.  C.  (Sd  ed.)  140,  it  Is  said  that  the 
office  of  Great  Chamberlain  of  Kigland  Is  heredi- 
tary, and  that  on  the  death  of  the  Incumbent,  seised 
m  fee  thereof,  who  left  two  sisters,  the  office  be- 
looflred  to  both  and  they  could  exercise  It  by  deputy 
•object  to  the  King's  approval  of  the  deputy. 

It  was  also  deemed  competent  for  a  woman  to 
bold  tbe  office  of  marshal  of  England  by  grant  for 
tbe  reason  that  such  office  could  descend  to  her  by 
Inheritance.    5  Comyns*  Dio*.  188. 

But  in  Kentucky,  as  stated  tupra^  L,  it  is  held  that 
a  woman  cannot  be  a  Jailor. 

b.  When  funetione  exereincMe  in  person, 
L  Sheriff, 

It  is  stated  in  Coke  on  Littleton,  826a,  note,  that 
in  England,  **the  celebrated  Anne,  Countess  of 
Pembroke.  Dorset,  and  Montgomery,  held  the  office 
of  hereditary  sheriff  of  Westmoreland,  and  exer- 
cised in  person,"  but  as  Indicated  nupra,  II.  a,  she 
may  have  exercised  the  ministerial  functions  of 
ber  office  by  deputy.  * 

For  eligibility  of  woman  to  be  a  Jailor,  see  supra, 
L  and  IV.  a. 

2,  Overseer  of  the  poor. 

In  King  T.  Stuhbs.  2  T.  R.  896,  It  was  held  that  a 
voman  was  eligible  to  the  office  of  overseer  of  tbe 
poor.  This  was  under  Stat.  43  Elizabeth  which  re- 
quired that  overseers  of  the  poor  should  be  sub- 
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stantial  **house  holders.**  It  was  held  that  there 
was  nothing  in  tbe  nature  of  the  offloe  to  make  a 
woman  incompetent. 

8,  Sexton  of  the  pariOi, 
Case  of  Olive  v.  Ingram,  2  Strange,  Uli,  7  Mod. 
2B8,  278,  274,  Is  doubly  interesting  for  tbe  reason 
that  It  not  only  held  that  woman  Is  capable  of 
holding  the  office  and  exercising  the  functions  of 
sexton  of  the  parish,  but  that  woman  being  the 
owner  of  property  was  a  qualified  voter  for  tbe 
purpose  of  electing  such  officer. 

4.  Commissioner  of  sewers,  Mi'eommissUmer^  fores' 

ter,eto» 

In  seeking  to  determine  whether  the  Countess 
of  Warwick  was  a  "compatible  commissioner** 
within  statute  23  Henry  VIII.,  chap.  V.,  Robert 
Callls,  Esq.,  in  the  fourth  lecture  on  such  statute 
delivered  by  himself  at  Gray*s  Inn,  London,  in  Au- 
gust, 1822,  said  tbat  ''although  it  is  uncouth  In  our 
law  to  have  woman  Justices  and  commissioners, 
and  to  sit  In  places  of  Judicature,  yet  by  the  au- 
thorities ensuing,  you  shall  find  this  a  point  worth 
Insisting  upon,  both  In  human  and  In  divine  learn- 
ing; for  in  Genesis,  chapter  tbe  first,  after  the  cre- 
ation of  all  other  creatures  being  finished,  the 
heaven  adorned  and  the  earth  replenished,  God 
said:  'Let  us  make  man  in  our  own  image,  after 
our  likeness:  and  let  him  have  dominion  over 
the  fish  of  the  sea,  and  over  all  the  earth,  and 
every  creeping  thing  that  creepeth  upon  the 
earth.  So  God  created  man  in  His  own  image, 
in  the  inuige  of  God  created  He  him,  male  and  fe- 
male created  He  them:  and  said  unto  them.  Be 
fruitful,  and  multiply,  and  replenish  the  earth,  and 
subdue  It;  and  have  dominion  over  tbe  fish  ot  tbe 
sea,  and  over  the  fowl  of  heaven,  and  over  every 
living  thing  that  moveth  upon  the  earth.*  This 
was  the  first  commission  that  ever  was  granted;  and 
it  passed  under  tbe  Dlvlno  Immediate  seal  of  the  Al- 
mighty, and  extended  over  the  whole  world.  And 
by  the  virtue  of  the  word  ^dominamini,'*  in  the 
plural  number.  God  coupled  the  woman  in  com*- 
mission  with  the  man.** 

The  learned  lecturer  further  shows  tbat  while 
woman  was  created  a  commissioner  over  fishes, 
and  over  birds  and  beasts,  tbat  such  commission 
extended  over  neither  man  nor  woman;  but  after 
citing  divers  cases  of  Divine  authority  to  sustain 
that  doctrine,  he  called  attention  to  many  instances 
in  ancient  and  modern  history,  some  of  which  have 
been  already  stated  herein,  and  on  the  strength  of 
such  authority  be  stated  tbat  his  opinion  was  that 
a  woman  might  be  commissioner  of  sewers  in  Lon- 
don. Countess  of  Warw1ck*8  Case,  Callls  on  Sew- 
ers, 250.  252;  Cited  also  in  18  Vin.  Abr.  ll». 

6.  Direeior  of  the  work-house,  matron^  medieal  su- 
perintendent  of  the  hospitaU  member  of  the  board 
of  health,  etc. 

In  the  case  of  State,  Atty.  Gen.,  v.  Wilson,  29  Ohio 
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^  A  woman  is  a  ciiizeo  of  the  Uoited  States 
and  of  the  state  the  same  as  a  man. 

Webster.  CiiizenRhip.  75;  U.  S.  Const.  14th 
Amend.:  Pom..  MuDicipal  Law,  pt.  2,  chap.  2, 
p.  425;  1  Abbott,  Law  Diet  ed.  of  1879,  224; 
UniUd  States  v.  KeUar,  11  Biss.  814;  Ware  ▼. 
Wisner,  50  Fed.  Rep.  810;  Comitis  v.  Parker- 
ion,  56  Fed.  Rep.  556,  2i  L.  R.  A.  148;  Edtch 
V.  Ferguson,  57  Fed.  Rep.  959;  Belcher  v. 
Farren,  h9  Cal.  73:  UniUd  States  v.  An- 
thony, 11  Blatcbf.  200;  Minora.  Happemett, 
88  U.  S.  21  Wall.  162.  ^2  L.  ed.  627;  Spencer 
y.  Bo'ird  of  ReQisiration,  1  MacArth.  169.  29 
Am.  Rep.  532;  Wright  v.  Noell,  16  Kan.  601; 
Stale,  ^fc Campbell,  v.  Hoiaard  County  Ct.  90 
Mo.  598. 

The  pronouns  "he"  and  "bis"  include  women 


St.  347,  it  was  held  that  a  womao  was  not  eligible 
to  I  he  office  of  medical  euperlntendeDt  of  a  hos- 
pital for  the  iDsane,  for  the  reason  that  such  place 
is  an  '*offioe"  within  the  Const itutiou  of  the  state 
of  Ohio  requiring  that  a  person  holding  an  ''office" 
shall  be  a  duly  qualified  elector. 

And  lo  State,  Kupp,  v.  Rust,  4  Ohio,  0.  C.  829,  for 
the  same  reason  it  was  held  that  females  could  not 
be  members  of  the  board  of  work-house  directors, 
but  in  renderlnR  such  a  decision,  the  courts  said 
.further  that  there  were  many  posltious  in  such  in- 
stitutions that  mlgrht  be  held  by  woman,  such  as 
matron,  clerk,  caretaker,  advisers,  and  other  like 
positions;  and  ooocluded  by  saying  that  the  law 
miffht  be  so  amended  as  to  provide  therefor;  or 
that  the  board  haying  the  legal  control,  mightdele- 
gate  to  woman  many  of  the  duties  and  functions 
which  the  law  attempted  to  confer  upon  the  mem- 
bers of  the  board  of  directors. 

In  Massachusetts,  however,  the  justices  of  the 
supreme  Judicial  court  were  of  the  opinion  that 
the  Statute  of  1879,  chap.  291.  fi  2.  providing  that  the 
governor,  with  the  advice  and  consent  of  the  coun- 
cil, might  appoint  nme  persons  to  constitute  the 
state  board  of  health,  lunacy,  and  charity,  included 
woman  within  the  meaning  of  the  word  **persot]8," 
and  therefore  that  womao  might  t)e  so  apiwtnted  a 
member  of  the  state  Board  of  Health.  Opinions  of 
the  Justices,  VSA  Mass.  678. 

a.  ^Superintendent  of  publie  instruction,  school  di- 
rector, inspector,  etc 

In  Peabody  t.  Boston  School  Committee,  115 
Mass.  383,  where  the  board  refused  to  receive  a 
woman  as  member  on  the  ground  of  her  sex,  the 
court  refused  to  interfere  on  the  ground  that  it 
had  no  power  to  do  so,  but  the  legislature  then 
passed  an  act  prohibiting  their  exclusion. 

A  case  which  has  had  general  force  as  authority 
on  subject  of  the  right  of  woman  to  hold  offices 
generally,  as  well  as  autbority  in  the  particular 
line  of  its  decision,  is  that  of  the  Opinion  of  the 
Justices,  115  Mass.  602.  The  Justices  were  of  the 
opinion  that  if  the  Constitution  of  the  state  pre- 
vented a  woman  from  being  a  member  of  the  school 
committee  it  must  be  by  force  of  some  express  pro- 
vision thereof,  or  else  by  a  necessary  implication 
arising  from  the  nature  of  the  office  itself,  or  from 
the  law  of  Massachusetts  as  existing  wben  the  Con- 
stitution was  adopted  and  in  the  light  of  which  it 
must  be  read.  Keasontng  from  this  premise,  they 
were  of  the  opinion  that  inasmuch  as  the  Constitu- 
tion contains  nothing  relating  to  school  committees, 
the  office  is  created  and  regulated  by  statute;  and 
the  Constitution  confers  upon  the  general  court 
full  power  and  authority  to  name  and  settle  annu- 
ally, or  provide  by  fixed  laws  for  naming  and  set- 
tling all  ciyil  officers  within  the  commonwealth, 
the  election  and  constitution  of  whom  are  not  in 
the  Constitution  otherwise  provided  for;  and  as  the 
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as  well  as  men,  so  that  there  is  no  statutoiy 
inhibition  by  the  use  thereof. 

State  V.  Jones,  102  Mo.  805;  Re  Thomas,  16 
Colo.  441, 18  L.  R.  A.  588;  Richardson's  Com. 
8  Pa.  Dist.  R.  299,  41  AJb.  L.  J.  244. 

The  word  **citizen"  as  used  in  the  Constitu- 
tion and  statute  must  be  taken  in  its  ordinary 
aens^  and  meaning. 

Martin  v.  Hunter,  14  U.  S.  1  Wheat.  304-826. 
4  L.  ed.  97-102;  aark  v.  Utiea,  18  Barb.  453; 
Mo.  Rev.  Stat  1889.  §  6570;  Benry  &  C.  Co,  y. 
Evans,  97  Mo  47,  8  L.  R.  A.  832;  Mo.  Rev. 
8tat.  1S89,  §  6568;  Warren  v.  Barber  Asp/ialt 
Paving  Co.  115  Mo.  572. 

The  court  cannot  go  behind  the  election  re- 
turns,— that  is,  the  returns  as  cast  up  and  an- 
nounced by  the  canvassing  board,  composed 


common  law  of  England,  which  was  our  law  upon 
the  subject,  permitted  a  woman  to  fill  any  local  of- 
fice of  an  administrative  character  (see  tuvra,  IV.). 
the  duties  attached  to  It  were  such  that  a  womaa 
might  be  a  member  of  a  school  committee  for  the 
reason  that  the  duties  thereof,  which  oonsisted  of 
general  charge  and  superintendence  of  sohoola, in- 
cluding the  employment  of  teachers  and  selection 
of  text-books,  tbe  regulation  of  the  attendance  of 
pupils,  and  the  preparing  of  school  registers  and 
returns,  were  of  such  a  nature  that  they  could  be 
well  and  efficiently  performed  by  woman. 

Following  the  Massachusetts  doctrine,  tbe  ao- 
preme  court  of  Kansas,  in  the  case  of  Wright  ^. 
Noell,  16  Kan.  601,  re-jsoned  pbilosophically  upon 
the  theory  that  **  'all  political  power  is  Inherent  In 
the  people,*  and  all  power  not  delegated  by  the 
Constitution  remains  with  them,**  and  considers 
that  while  the  Constitution  has  restricted  those 
who  may  vote  to  males,  that  U  has  not  restricted 
those  who  may  hold  office  to  males  except  as  lo 
members  of  the  legislature,  each  of  wbom  must  be 
at  the  time  of  his  election  a  qualified  voter,  and 
resident  In  the  county  or  district  for  which  he  ia 
chosen,  and  inasmuch  as  there  was  no  express  dia- 
qualification  of  females,  and  no  affirmative  state- 
ment of  required  qualification  which  did  exclude 
them,  and  as  there  was  notblnar  In  tbe  language  of 
the  section  creating  the  office,  nor  in  the  duties  im- 
posed-by  law  upon  the  officer,  which  would  imply 
the  necessary  or  intended  exclusion  of  either  sex. 
that  woman  is  eligible  in  Kansas  to  the  office  of 
county  superintendent  of  schools. 

The  supreme  court  of  Iowa,  io  Hulf  v.  Cook,  44 
Iowa.  639,  likewise  followed  the  Massachusetts  doc- 
trine, and  held  that  though  the  Constitution  of 
Iowa  resembled  the  Constitution  of  the  state  of 
Massachusetts  in  this  respect,  and  that  as  such  Con- 
stitution had  been  construed  as  above  indicated, 
(see  Opinion  of  Justices,  115  Mass.  602,  supra),  there 
I  being  no  provision  of  tbe  ConstitutioD  prohibitiDfr 
I  a  woman  from  holding  the  office  of  county  auper- 
'  intendeot  of  schools,  that  a  woman*s  right  to  bold 
!  and  exercise  tbe  duties  of  such  an  office  was  within 
the  control  of  the  legislature,  and  therefore  that  a 
legislative  provision   ''that    no  person  shall  be 
deemed  meligible,  by  reason  of  sex,  to  any  school 
office  in  the  state  of  Iowa,**  or  that  **oo  person  who 
may  have  been  or  shall  be  elected  or  appointed  to 
the  office  of  county  superintendent  of  common 
schools  or  school  director  in  the  state  of  Iowa 
shall  he  deprived  of  office  by  reason  of  sex,**  waa 
constitutional  and  of  full  force  and  effect 

In  Minnesota  a  woman  is  eligible  to  tbe  office  of 
county  superintendent  of  schools  for  the  reason 
that  S  7,  art.  7,  of  the  Constitution  of  the  state  pro- 
vides that  **eyery  person  who,  by  tbe  provisions  of 
this  article,  shall  be  entitled  to  vote  at  any  elec- 
tion, shall  be  eligible  to  any  office  which  now  is.  or 
hereafter  shall  be,  elective  by  the  people  In  tbe  dia- 
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of  defeDdant,  as  couDty  clerk,  and  two  Jadges 
of  ibe  coantj  court.  The  legality  of  voies^or 
▼nteni  cannot  be  questioned. 

StaU,  Eaing,  v.  Francis,  88  Mo  557;  State, 
AUy.  Gen.,  v.  Vail,  63  Mo.  Ill;  State,  Atty, 
Gen.,  T.  Mason,  77  Mo.  190;  State,  (yOonneU, 
y  St.  L&uU  Public  Schools,  112  Mo.  217;  Ex 
parU  Arnold,  12S  Mo.  282,  38  L.  R.  A.  386. 

It  devolves  upon  tbe  defendant  to  thoroughly 
demonstrate  to  the  court  his  right  and  au- 
tlioriiy  to  hold  such  office. 

State,  Bruek,  ?.  Oiotanoni,  69  Mo.  xVpp.  41; 
State,  Harris,  v.  MeCann,  88  Mo.  SS^. 

The  returns  of  theelection  officers,  whose  lerral 
duly  it  was  to  count  and  cast  up  the  ballots, 
and  of  tbe  canvassing  board,  whose  duty  it  was 
to  cast  up  the  vote  so  returned,  are  conclusive. 


Merritt  v.  Hinton,  55  Ark.  12;  Oumm  ▼. 
Hubbard,  97  Mo.  811;  State,  Etoing,Y,  Francis, 
88  Mo.  557. 

A  nomination  could  be  made,  and  tbe  nomi- 
nee's name  properly  placed  on  the  official  bal- 
lot, after  the  time  for  filing  nominations  had 
expired,  in  caee  of  a  vacancy  occuriing  in  an 
office,  which  would  not  otherwise  have  been 
filled  at  the  ensuing  election. 

Re  Clay'A  h'omination,  2  Pa.  Dist.  H.  19; 
People,  Ktlioe,  v.  Fitchie,  76  Hun,  81:  PtopU, 
Bradley,  v.  Shaw,  183  N.  Y.  493,  16  L.  R.  A. 
606 

If  the  ballot  was  sent  out  and  treated  as  the 
official  ballot,  the  election  cannot  be  ques- 
tioned. 

Montpomery  v.  O^Dell,  67  Hun,  169. 


trice,  .  .  .  except  as  otherwise  provided  in  this 
Constitution  or  the  Couaiitution  and  laws  of  the 
United  States;"  and  for  the  reason  that  m  1876,  by 
10  amendment  of  tbe  Constituttoo  of  the  state  It 
was  provided  that  '^tbe  lefilslature  mav<  notwlth- 
naDdinflT  axiythloir  in  this  article,  provide  by  law 
that  any  woman,  at  tbe  aire  of  twenty-one  years 
iDd  upward,  may  vote  at  any  election  held  for  tbe 
purpose  of  cfaoosioir  any  offlcera  of  schools,  or  upon 
any  meanure  rehitinir  to  soboola,  and  may  alao  pro> 
ride  that  any  such  woman  shall  be  eligible  to  hold 
aoy  office  pertaininflr  solely  to  the  manaflrement  of 
schools;**  and  for  the  further  reason  that  tbe  court 
deemed  tbe  duties  of  county  superintendent  of 
schools,  as  pre^cnbed  by  Qen.  Stat.  1878,  cbap.  90* 
H  5t(-74.  Inclusive,  to  pertain  solely  to  the  ''maoaffe- 
meatof  schools."  Tbe  constitutional  permission 
and  tbe  leirislative  enactment  so  construed  make 
woman  elifrible  to  such  office.  State,  Hahn,  v.  Gor- 
ton, 33  Minn.  34& 

Id  tbe  case  of  State,  Crosby,  v.  Cones,  15  Neb.  444, 
it  was  held  that  inasmuch  as  tbe  statute  expressly 
provided  that  woman  miarht  vote  at  school-district 
meeiiusre.  she  was  qualified  to  hold  the  office  of 
icbool  trustee,  and  the  constitutional  requirements 
for  electors  did  not  apply  to  school  elections.  In 
amyinif  at  this  decision,  tbe  court  alao  followed 
the  reasonlnflr  of  tbe  Opinion  of  the  Justices,  115 
Kass.a03. 

fbe  statute  of  MIchiiran  (How.  Stat.  9  782)  makes 
females  eligible  to  the  office  of  school  inapector, 
but  the  supreme  court  in  tbe  case  of  Donough  v. 
Dewey.  82  Mich.  909.  declined  to  pass  upon  the  con- 
ttitotjooalitytof  the  statute  for  the  reason  rhatauoh 
decision  was  not  necessary  to  the  determination  of 
tbe  case. 

In  Wasbioffton,  a  woman  is  ellprible  to  the  office 
of  county  superintendent  of  schools  upon  tbe  au- 
tBority  of  Gen.  Stat,  fi  866,  which  say  a  that  when- 
ever the  word  ^'be"  or  '*bis**  occurs  in  this  act,  re- 
ferrinir  to  either  members  of  tbe  board  of  educa- 
tion, county  superintendents,  city  superintendents, 
teachers,  or  other  acbool  officers.  It  shall  be  under- 
stood to  mean  also  *'sbe**  or  **her."   Kusaell  v.  Gup> 

nil  13  Wash,  aaa 

Ttie  Constitution  of  the  state  of  Oregon  requires 
that  to  be  eligible  to  a  **oounty  office"  in  the  state, 
one  moat  be  a  qualified  elector  of  the  county,  from 
wblch  It  necessarily  foUowa,  as  decided  in  State* 
Garter,  v.  Stevens  (1896)  29  Or.  484,  that  a  woman  is 
not  eligible  to  the  office  of  oounty  superintendent 
of  schools,  and  f  lurtber  that  any  act  of  the  legisla- 
ture attempting  to  make  them  so  is  unconstitu- 
tional In  tbe  face  of  such  specific  inhibition. 

In  Missouri,  likewise,  by  force  of  •  8086  of  tbe  Re- 
viMd  Statutes  requiring  a  school  director  to  be  a 
qualified  voter  of  district,  a  woman  is  inehirlble  to 
tbe  office  of  a  school  director.  State,  log,  v.  Mo- 
Spaden  (Mo.)  89  S.  W.  8L 


7.  Pensitm  agent,  poslmaHter,  etc 

In  Re  Hall  (1882)  60  Conn.  131,  47  Am.  Rep.  625.  the 
question  regarding  the  riirbt  of  woman  to  practice 
law  arose  for  decision.  (On  this  subject  see  ftote  to 
Re  Leach  (Ind.)  21  L.  R.  A.  701.)  In  arriving  at  a 
ooncliiBion  tbe  court  called  attention  to  the  fact 
that  under  the  act  of  Congreas  of  1823,  the  Post- 
master General  was  deemed  to  have  power  to  ap- 
point women  as  postmasters.  The  language  of  tbe 
act  Is:  "Tbe  Postmaster  General  shall  establish 
postoffices  and  appoint  postmasters."  T^man  is 
not  included  except  in  the  general  term  "post- 
masters,** a  term  which  seems  to  imply  a  male  per- 
son, and  woman  was  not  referred  to  till  tbe  re- 
vision of  1874.  which  recognizes  the  fact  that  women 
had  already  been  appointed,  for  it  provides  that 
the  ''bond  of  any  married  woman  who  may  l)e  ap- 
pointed postmaster  shall  be  binding  on  her  and  her 
sureties.** 

The  court  furtfier  called  attention  to  the  fact 
that  tbe  act  of  Congress  on  the  subject  of  pension 
agents,  authorized  "tbe  President,  by  and  with  tbe 
advice  and  consent  of  tbe  Senate,  to  appoint  all 
pension  agents,  who  shall  bold  their  offices  for  tbe 
term  of  four  years,  and  shall  give  bond,**  etc..  and 
that  at  the  last  resaion  of  Congress  (A.  d.  1881-2)  a 
married  woman  In  Chicago  was  appointed  for 
a  third-term  pension  agent  of  tbe  state  of  Illinois, 
and  that  tbe  public  papers  stated  that  there  was 
not  a  single  vote  against  her  confirmation  in  the 
Senate,  and  that  public  opinion  everywhere  ap- 
proved of  such  appointment. 

8.  Clerk  of  the  county  court. 
In  Stats,  Crow,  v.  Hostetter,  a  woman  is  held 
to  be  eligible  in  MIsHouri  to  tbe  elective  office  of 
clerk  of  the  county  court  for  tbe  reason  that  she  is 
a  "citizen**  within  the  requirements  of  tbe  law,  and 
that  the  late  amended  Constitution  in  prescribing 
such  requirements  omits  the  words  "free  white 
male.**  citizen  which  occurred  in  the  former  Con- 
stitution thereby  evincing  an  Intention  to  admit  fe- 
males to  the  office,  especially  when  such  provision 
Is  construed  together  with  other  provisions  of  tbe 
Constitution  expressly  inhibiting  any  but  male  citi- 
zens to  the  office,  and  tbe  word  *'tals,**  as  used  in 
the  Constitution  in  reference  to  officers,  not  being 
deemed  to  be  restrictive  for  the  reason  of  its  long 
user  in  such  manner  to  indicate  both  sexes. 

In  Michigan,  likewise,  in  tbe  case  of  Wilson  v. 
Newton,  87  Mich.  488,  tbe  supreme  court  was  of  tbe 
opinion  that  only  an  elector  con  Id  be  chosen  to  tbe 
office  of  county  clerk,  but  It  was  not  necessary  to 
decide  tbe  question. 
As  to  appointment  as  deputy  clerk,  see  tupra.,  I. 

9.  Master  <n  chancery. 
In  tbe  act  of  the  general  assembly  of  Illinois,  ap- 
proved Blarch  2S,  1872,  the  1st  section  thereof  is  m 
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The  voters  have  the  right  to  write  in  euch 
name,  whether  Dominat^  or  not.  It  is  their 
constitutional  and  legal  right,  and  such  bal- 
lots are  legal  and  valid. 

Btnoen  v.  Smith,  111  Mo.  45,  16  L.  R  A. 
754;  StaU,  Brmn,  v.  McMillan.  108  Mo.  168; 
Montgomery  v.  (/BeU,  67  Hun.  176;  People, 
Bradley,  v.  Shaw,  188  N.  Y.  493.  16  L.  R.  A. 
606;  Chateau  v.  Jacob,  88  Mich.  170;  Banner  ▼. 
Patton,  155  III  558. 

Even  if  the  name  of  the  ofiScer  had  not  been 
upon  the  ballot,  the  coostitutional  and  sover- 
eign right  of  the  voter  to  choose  the  officer  is 
not  lost,  but  the  voter  may  write  both  the 
style  of  the  office  and  the  party  he  desires  to 
vote  for,  and  such  party  will  be  legally  elected 
if  receiving  the  greater'  number  of  votes. 

People,  Goring,  v.  Wappingere  FaUs,  144 
N.  Y.  616,  Affirming  83  Hun,  180. 

MeMTs.  Johnson  &  Lucas,  for  defendant: 

No  electioD  can  be  held  in  this  state  except 
under  the  Australian  ballot  act. 

Rev.  Stat.  1889,  chap.  60,  art.  8,  and  ameni^- 
menU  thereto;  AcU  1891,  pp.  188-186;  Acto 
1898,  pp.  153-156. 

An  election  not  provided  for  by  law  is  void; 
''no  case  has  been  knowD  where  a  volunteer 
election  has  been  held  valid,  even  though  the 
term  of  the  incumbent  had  expired." 

JState,MeIIenry,  v.  Jenkint,4B  M.o.  261;  Kim- 
berlin  v.  State,  180  Ind.  120. 


Where  a  statute  introduces  a  new  rule  of 
eneral  application,  it  was  intended  as  a  sub- 
stitute for,  and  to  displace,  an  earlier  one  of 
equally  general  application. 

Endlich,  Interpretation  of  Statutes,  §  201. 

And  to  work  an  implied  repeal  in  all  cases 
in  which  a  general  revision  of  the  old  law  is 
made  by  the  legislature,  with  an  intent  to  sub- 
stitute the  new  legislation  for  the  old. 

Endlich,  Interpretation  of  Statutes,  §§  182, 
202. 

The  eligibility  of  the  claimant  may  be  in- 
quired into  in  quo  warranto  proceedings. 

State  V.  Gardner,  43  Ala.  248;  StaU,  Kem- 
per, V.  Beecher,  15  Ohio,  728;  People  v.  Curtie, 
1  Idaho,  753. 

The  office  is  void  as  to  the  officer  himself, 
though  valid  as  to  strangers. 

Uarbaugh  v.  Winsor,  88  Mo.  831;  State, 
Vail,  V.  Draper,  48  Mo.  217;  State,  Horstman, 
V.  Gasconade  County  Gt.  25  Mo.  App.  450; 
State,  Bland,  v.  Rodman,  43  Mo.  260. 

No  person  shall  be  elected  or  appointed  to 
any  office  in  this  state,  ciyil  or  military,  who 
is  not  a  citizen  of  the  United  States  and  who 
shall  not  have  resided  in  this  state  one  year 
next  preceding  his  election  or  appointment. 

Mo.  Const,  art.  8,  ^  12. 

The  f  ramers  of  our  Constitution  had  in  mind 
the  filliag  of  public  otlices  by  male  citizens 
when  this  section  was  drawn. 


these  words:  'That  no  person  shall  be  precluded 
or  debarred  from  bdv  occupation,  profession,  or 
employment  (except  military)  on  account  of  sex: 
provided,  that  tbis  act  shall  not  be  oonstrued  to 
affect  tbe  elifribility  of  any  person  to  an  elective 
office."  It  was  then  concluded  In  the  case  of 
Schucbardt  v.  People*  09  HI.  501,  S9  Am.  Rep.  8i, 
tbat  the  word  *^occupatiOD,**  is  a  generic  term  em- 
bracinsr  **offlce,"  "avocation,"  "engafrement," 
•'calling,*^  '^trade,"  etc..  and  that  such  word  was,  as 
used  in  the  act,  intended  to  include  within  its 
meaning  a  public  office,  and  held  that  under  the 
act  a  woman  was  ellgibJe  to  the  office  of  master  in 
chancery. 

Under  Illinnis  statutes,  a  master  In  chancery  can 
take  depositions,  administer  oaths,  compel  attend- 
ance of  witnesses,  take  acknowledgments  of  deeds 
and  other  Instruments,  and  in  the  absence  of  the 
Judge  order  tbe  issuing  of  writs  of  habeas  corpus, 
ne  exeat,  and  injjnction,  and  In  general  perform 
all  the  duties  appertaining  to  the  office  by  law  of 
the  state. 

10.  Grand  juror. 

The  Code  of  Washington  territory,  providing 
that  all  electors  and  ''householders"  shall  be  com- 
petent grand  Jurors,  it  was  held  in  tbe  case  of 
Rosencrantz  v.  Territory,  2  Wash.  Terr.  267,  tbat  a 
married  woman  could  properly  be  a  grand  Juror. 
Justice  Turner,  however,  dlsf>ented  and  was  of  the 
opinion  thnt  a  married  woman  was  not  the  bead  of 
a  family,  and  therefore  not  within  the  meaning  of 
the  term  ^'householder." 

This  decision  was  followed  In  Schilling  v.  Terri- 
tory, 2  Wash.  Terr.  288;  Hayes  v.  Territory,  2  Wash. 
Terr.  286:  and  Walker  v.  Territory,  2  Wash,  Terr. 
286. 

But  all  these  were  expressly  overruled  by  Har- 
laud  V.  Territory,  8  Wasb.  I'err.  181,  In  an  opinion 
written  by  Judge  Turner  who  had  dissented  in  the 
Rosencrantz  Case  and  whose  views  were  now 
adopted  by  tbe  majority  of  the  court,  to  the  effect 
that  a  married  woman  could  not  be  a  grand  Juror. 
But  one  ground  of  the  decision  was  that  the  title  of 
the  act  under  whicb  women  claimed  t9be  qualified 

88  Li,  R.  A. 


to  sit  as  grand  Jurors  was  so  defective  as  to  make 
the  statute  entirely  void. 

This  case  is  followed  In  Ramsey  v.  Territory,  8 
Wash.  Terr.  882a,  so  far  as  it  holds  tbe  act  void  for 
defective  title,  but  the  main  question  aa  to  tbe 
right  of  married  women  to  be  considered  bouse- 
bolders  Is  left  undecided.  Tbe  result  of  all  these 
decisions  is  tbat  the  decision  in  the  Rosencrantz 
Case  Is  overruled  but  nothing  is  decided  on  the  sub- 
ject In  that  Jurisdiction  except  tbe  fact  that  the 
statute  under  which  tbe  question  arose  was  void 
for  defective  title. 

U.  Notary  public 

Because  of  the  doctrine  laid  down  lo  theOpfnloo 
of  the  Justices,  107  Mass.  601,  cited  supni,  II.  b, 
woman  cannot  be  appointed  a  notary  public  in 
Massachusetts  for  the  reason  that  there  is  no  clau?:e 
in  the  Constitution  of  tbe  state  which,  when  rend 
with  reference  to  the  history  and  nature  of  the 
office,  and  the  long-continued  and  constant  prac- 
tice of  the  government  and  usage  elsewhere,  can 
be  construed  as  authorizing  the  governor,  by  and 
with  tbe  consent  of  tbe  council,  to  appoint  a 
woman  as  a  notary  public.  It  is  true  th<'re  is 
nothing  In  tbe  terms  of  the  Constitution  which 
prohibits  woman  from  being  appointed:  but  it  is 
considered  that,  when  read  in  view  of  what  must 
have  been  tbe  intention  of  the  Constltuiion  as 
warranted  by  previous  custom,  is  that  a  woman 
cannot  be  so  appointed.  Opinion  of  the  Justices. 
165  Masis.  699,  82  L.  R.  A.  3S0:  Opinion  of  tbe  Jus- 
tices, 160  Mass.  686, 6  L.  R.  A.  842. 

The  Constitution  of  Colorado,  1 6,  art.  7,  prohibits 
the  election  or  appointment  to  any  civil  or  military 
office  in  the  state  of  any  person  except  a  qualtQed 
elector.  It  being  held  that  tbe  term  ^'qualified 
elector"  In  the  Constitution  Is  used  in  its  broadest 
sense  meaning  a  person  qualified  to  vote  generally, 
tbe  legislature  has  not  power  to  provide  by  bill  for 
tbe  appointment  of  woman  as  notary  publia  Be 
House  Bill  No.  166.  0  Colo.  628. 

In  Tennessee,  under  a  statute  providing  that  **all 
males  of  the  ago  of  twenty-one  years,"  etc.,  '"are 
qualified  to  hold  office,"  the  supreme  court  held  is 
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.  Blair  v.  Bidgely,  41  Mo.  flS.  97  Am.  Dec. 
248;  StaU,  Wingate,  7.  Woodson  Al  Mo.  227; 
Bobi7i9on's  Case,  I'Sl  Mass.  876,  41  Am.  Bep. 
240:  19  Am.  &  EDg.Euc.Law,  p.  408;  Bloomer 
y.  Todd,  3  Wash,  Terr.  SOU.  1  L.  K.  A.  Ill; 
State  V.  PageU,  92  Mo.  809;  titate,  Peters, 
v.  Davidson,  92  Tenn.  531,  20  L.  R.  A.  311. 

Both  in  the  use  of  the  words  "citizen"  nod 
*'he"  a  legUlatiTe  iotent  to  limit  the  position 
to  a  qualified  elector  is  manifest. 

Black,  Interpretation  of  Laws,  §  25,  p.  85, 
S  68.  p.  154. 

Statutes  are  to  be  read  in  the  light  of  the 
common  law  and  construed  with  reference 
thereto. 

Black,  Interpretation  of  Laws,  §  95,  p.  232; 
GabHelY.  Mullen,  111  Mo.  119;  Venable  v.  Wa- 
bash Western  R.  Co,  112  Mo.  108.  18  L.  R.  A. 
68. 

Where  words  used  are  clear  and  unambigu- 
ous there  is  no  room  left  for  construction. 

State,  Missouri  Mut.  L.  Ins.  Co.  v.  Ring,  44 
Mo.  285;  StaU,  Martin,  v.  Wofford,  121  Mo. 
61. 

The  unauthorized  act  of  placing  the  name  of 
the  claimant  on  the  ballot  vitiated  the  same. 
This  name  was  not  placed  on  the  ballot  by  de- 
fendant, but  by  some  person  without  any  au- 
tbority  of  law  so  to  do. 

Lankford  ▼.  Gebhart,  180  Mo.  621. 


No  legal  election  could  have  been  held  un- 
der the  law  in  the  case  at  bar. 

The  election  so  held  was  void  on  account  of 
the  violation  of  all  the  mandatory  provisions 
of  our  statute. 

W  ben  the  majority  of  the  voters  vote  for  an 
ineligible  candidate  the  election  is  a  nullity. 

Paine.  Elections,  §§  558-560;  6  Am.  &  £ng. 
Enc.  Law.  p.  377. 

Election  of  disqualified  person  gives  him  no 
right  10  hold  the  office  or  claim  a  certificate  of 
election,  and  mandamus  to  issue  must  be  re- 
fused. 

State,  Snyder y  y.  Newman,  91  Mo.  445; 
StaU,  Thomas,  v.  Williams,  99  Mo.  291;  State, 
Weed  ,v.  Meek,  129  Mo.  488. 

Barclay*  P.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  original  action  in  this  court  to  as- 
certain by  what  warrant  defendant  holds  the 
office  of  clerk  of  the  county  court  of  St.  Clair 
county.  The  proceeding  was  instituted  by  an 
information  of  the  attorney  general  in  his 
official  capacity.  The  information  contains  a 
full  recital  of  the  facts.  They  have  been  ad- 
mitted by  the  demurrer  which  defendant  has 
filed.  Counsel  in  this  court,  with  commenda- 
ble fairness,  have,  waived  formalities  that 
might  have  caused  delay,  and  have  submitted 


the  ease  of  State,  Peters,  v.  Davidson,  92  Teno.  581, 
20  L.  EL  A.  811,  that  a  general  provifllon  of  the  stat- 
uie  that  words  Imporrinir  the  masculine  gender  In- 
clude the  feminine  would  not  warrant  the  oon- 
itruction  that  a  woman  was  eligible  to  the  oflBoe  of 
Dotary  public.  In  the  absence  of  an  enabling  act  or 
of  a  constitutional  provision. 

But  when  a  woman  has  been  appointed  to  the  of- 
fice of  notary  public,  her  right  can  only  be  in- 
quired into  in  a  suit  or  proceeding  brought  against 
ber  for  that  purpose.  Von  Dom  v.  Mengedoht,  41 
Neb.  585.  In  t  his  case  the  cuurt  holds  that  the  stat- 
ute authorizing  the  appointment  of  as  many  *^per. 
sons"  as  tbe  governor  may  deem  necessary  as  no- 
taries authorizes  him  to  appoint  women. 

In  Flndlay  v.  Thorn,  1  How.  Pr.  N*.  B.  7B,  the 
court  refused  to  decide  whether  a  woman  was  eli- 
gible to  tbe  office  of  notary  public  or  not,  for  tbe 
reason  that  the  issue  was  not  directly,  but  only 
collaterally,  raised. 

See  also  Opinion  of  The  Justices*  82  Me.  500i. 

v.  GontHAUion, 

It  may  be  said  to  be  the  general  doctrine  now 
held  l>oth  in  England  and  America  that  women  are 
ineligible  to  any  important  oiBoe  except  when 
made  so  by  enactment*  It  is  usually  said  that  this 
iB  the  common  law  of  the  subject.  But  it  is  some- 
what startling  to  find  that  there  is  not  a  decision 
earlier  than  the  present  generation  against  their 
*  right.  In  the  absence  of  any  adjudication  against 
them,  the  theory  that  they  are  incompetent  at 
common  law  must  be  based  on  the  fact  that  they 
did  not  actually  hold  office  except  in  rare  instances 
and  that  these  instances  were  usually  treated  by 
tbe  Judges  and  Ia«r  writers  as  exceptional.  But 
there  is  quite  an  array  of  oases  in  which  they  did 
hold  office  and  their  right  to  do  90  was  upheld. 

Aside  from  the  notable  fact  that  in  England,  as 
in  many  other  countries,  women  have  often  occu- 
pied the  throne  and  have  sometimes  shown  great 
capacity  as  rulers,  it  appears  that  at  least  one  Eng- 
lish Queen  has  performed  Judicial  duties,  and  that 
at  least  one  woman  holding  the  office  of  sherifT  per- 
formed Judicial  duties  in  the  exercise  of  that  of- 
fice.   Another  woman  b  shown  by  the  reports  to 
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have  rendered  an  award  as  arbitrator  at  an  early 
day,  and  as  her  competency  does  not  seem  to  have 
been  questioned  there  is  nothing  to  show  that  this 
was  deemed  extraordinary.  Other  offices  held  by 
women  are  described  in  various  eases  as  keeper  of 
prison,  keeper  of  workhouse,  governor  of  work- 
house, custodian  of  oastle,  overseer  of  the  poor, 
sexton  of  the  parish,  forrester,  commissioner  of 
sewers,  constable  of  England,  marshal  of  England, 
great  chamberlain  of  England,  and  marshal  of  the 
court  of  Klng*s  bench. 

The  simplest  statement  of  the  common-law  situa^ 
tion  is  that  while  women  did  not  generally  hold 
office,  and  the  question  of  their  competency  was 
not  well  settled,  they  did  in  fact  hold  various  offices, 
some  of  which  were  of  great  importance;  that 
some,  but  not  all,  of  these  were  hereditary  and  the 
duties  thereof  were  often  performed  by  deputy; 
and  that  in  every  instance  in  which  a  woman^s 
right  to  any  office  was  questioned  prior  to  the 
present  generation  she  was  held  to  be  oompetent, 
although  the  court  often  took  occasion  to  say  that 
women  were  not  competent  to  hold  all  offices. 

In  addition  to  the  fact  that  some  of  the  offices 
they  held  were  hereditary,  and  that  they  some- 
times exercised  their  functions  by  deputy,  it  Is 
doubtless  true  that  some  of  the  offices  were  some- 
what obscure,  and  were  exercised,  in  the  words  of 
Lord  Esher,  **]n  a  remote  part  of  the  country 
where  notxxly  else  could  have  been  found  who 
could  exercise  them.**  In  view  of  all  these  facts 
the  conclusion  as  to  the  common  law  of  the  sul>- 
Ject  is  that  women  did  not  generally  hold  office,  but 
that  thoy  did  do  so  in  quite  a  variety  of  instances, 
and  that  in  every  contest  of  a  woman^s  right  to 
any  particular  office  her  right  was  sustained.  The 
authorities  on  the  subject  which  are  directly 
against  women  are  all  very  recent,  although  the 
recent  authorities  are  by  no  means  unanimous 
against  them,  and  there  is  a  marked  tendency  in 
modem  statutes  to  enlarge  tbe  rights  of  women  in 
this  respect. 

As  to  the  right  of  women  to  vote,  see  naU  to 
Coffin  V.  Thompson  (Mich.)  21  L.  R.  A.  862. 

As  to  right  of  women  to  practice  law,  see  nols 
to  Rt  Leach  (Ind.)  21 L.  B.  A.  701.  B.  8. 
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the  caase  for  prompt  decision  upon  briefs  that 
baye  been  of  great  heJp  towards  the  speedy 
determination  of  tbe  controversy.  In  the  view 
taken  by  this  division  of  the  court,  the  follow- 
ing are  tbe  decisive  facts:  Mr.  Wheeler  was 
elected  clerk  of  the  county  court  at  the  general 
election  of  1894  for  a  term[ending  in  January, 
1899.  He  died  October  24,  189(5  Two  days 
later  the  defendant,  Mr.  Hostetier,  was  com- 
missioned by  the  governor  to  fill  the  vacancy. 
He  qualified,  and  entered  on  the  duties  of 
the  otfice,  before  the  general  election  of  No- 
vember 8,  1896.  He  now  holds  the  ofllce  by 
virtue  of  that  appointment.  At  the  general 
election  mentioned  Mrs.  Maggie  B.  Wheeler 
and  Mr.  Hostetter  received  votes  in  St.  Clair 
county  for  the  office  in  question.  On  the  26ih 
day  01  October,  1896,  Mrs.  Wheeler  bad  been 
declared  nomiuated  for  said  office  by  tbe  He- 
publican  party  of  said  county.  Her  said 
nomination  bad  been  certified  and  acknowl- 
edged, and  the  certificate  bad  been  duly  filed 
in  the  office  of  tbe  clerk  of  the  county  court. 
Her  name  accordingly  appeared  (in  advance  of 
the  election)  upon  the  printed  official  ballot, 
as  prepared  for  use  at  tbe  election.  The 
official  ballot  contained  no  other  printed  name 
as  nominee  for  said  office.  The  county  tickets 
of  the  other  political  parties  all  showed  blanks 
under  tbe  name  of  the  office  of  clerk  of  the 
county  court.  At  the  close  of  tbe  election  it 
was  found  that  Mrs.  Wheeler  had  1,988  votes 
for  the  office,  while  Mr.  Hostetter  had  received 
92.  He  so  certified  as  county  clerk.  In  due 
tims  Mrs.  Wheeler  received  her  commission 
from  the  governor,  and  thereupon  duly  quali- 
fied, having  complied  with  all  tbe  required 
forms  of  law,  notwithstanding  which  the  de- 
fendant still  holds  possession  of  the  office. 
Tbe  object  of  this  proceeding  is  to  test  his 
right  to  do  so.  from  and  after  January  4, 1897, 
the  date  on  which  Mrs.  Wheeler  took  tbe  last 
formal  step  towards  qualifying  to  enter  upon 
the  duties  of  the  office.  There  are  two  general 
grounds  on  which  defendant  seeks  to  justify 
tbe  position  be  has  assumed. 

1.  Defendant  first  contends  that  there  was, 
in  legal  efl'ect,  no  vacancy  to  be  filled  at  tbe 
election  of  1896.  Tbe  substance  of  the  argu- 
ment on  that  point  is  that  the  existing  ballot 
law  makes  no  provision  for  a  nomination  to 
fill  such  a  vacancy  occurring  within  fifteen  days 
of  the  general  election;  and  hence  that  no 
election  to  fill  tbe  vacancy  could  properly  be 
held  in  the  circumstances  of  this  case,  but  we 
consider  ^  1964,  a  complete  answer  to  that 
contention,  when  read  in  connection  with 
§  4766,  as  amended  in  1893  (Laws  1898, 
p.  165): 

••Sec.  1964,  Vacancy,  How  Filled.— When 
any  vacancy  shall  occur  in  the  office  of  any 
clerk  of  a  court  of  record  by  death,  resigna- 
tion, removal,  refusal  to  act  or  otherwise,  it 
shall  be  the  duty  of  the  governor  to  fill  such 
vacancy  by  appointing  some  eligible  person  to 
said  office,  who  shall  discbarge  the  duties 
thereof  until  the  next  general  election,  at 
which  tinie  a  clerk  shall  be  chosen  for  tbe  re- 
mainder of  the  term,  who  shall  hold  bis  office 
until  bis  successor  is  duly  elected  and  quali- 
fied, unless  sooner  removed."  A  special  pro- 
vision governing  the  filling  of  a  vacancy  In  a 
particular  office  should  be  obeyed,  even  as 
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against  a  later  law  on  the  same  general  topic» 
unless  tbe  court  finds  ground  to  conclude  that 
tbe  later  general  law  was  intended  to  repeal 
or  limit  tbe  more  particular  provision  of  the 
prior  law.  But  the  terms  of  §  4766,  as 
amended  in  1893,  show  no  intent  to  repeal  any 
part  of  §  1964,  touching  the  conduct  of  an 
election  to  fill  such  a  vacancy.  The  word 
"vacancy"  as  it  is  found  in  the  last  proviso  of 
§  4766,  no  doubt  means,  as  tbe  learned  coun- 
sel for  defendant  contend,  a  vacancy  in  some 
nomination.  But  where,  by  reason  of  death, 
as  in  this  case,  a  vacancy  in  an  office  occurs 
shortly  before  a  general  election  at  whi<dk 
someone  to  fill  the  office  for  the  unexpired 
term  should  be  chosen,  and  no  one  has  been 
nominated  to  said  office,  there  is  a  vacancy 
in  the  nominations  within  the  meaning  of  the 
election  law.  The  omission  to  make  a  nomina- 
tion for  an  office  to  be  filled  at  the  ensuing 
election  constitutes  a  vacancy  on  the  ticket, 
and  it  is  tbe  plain  duty  of  the  officers  who  pre- 
pare the  official  ballots  to  cause  the  name  of 
any  such  office  to  be  printed  on  the  ballot, 
whether  any  nomination  thereto  has  or  has  not 
been  formally  certified.  Under  §  4766  of  the 
election  law,  such  a  "vacancy"  certainly  may 
be  supplied  at  any  time  prior  to  the  election, 
by  a  nomination  authenticated  in  the  mode 
pointed  out  by  the  ballot  law.  But  even  if  we 
should  concede  that  the  vacancy  caused  by  tbe 
death  of  Mr.  Wheeler  happened  too  late  to 
permit  of  placing  a  formal  printed  nomination 
on  the  ballot,  under  tbe  present  ballot  law 
the  people  would  nevertheless  have  the  right 
to  express  their  choice  by  writing  on  the  ballot 
the  name  of  any  qualified  person  whom  they 
desired  to  designate  for  any  office  which  the 
law  (§  1964)  permitted  to  be  then  filled  by 
election.  The  electors  are  not  restricted  to  the 
names  or  offices  printed  on  the  official  ballot. 
People,  Bradlet/.  v.  Shaw  (1892)  133  N.  Y.  498, 
16  L.  R.  A.  606;  People.  Goring,  v.  Wappinr 
gefn  Falls  (1895)  144  N.  T.  6l7;  Stmner  v. 
Patton  (1895)  155  111.  653:  Cole  v.  Tucker 
(1895)  164  Mass.  486,  29  L.  R.  A.  668.  We 
hence  conclude  that  tbe  election  of  a  county 
clerk  was  properly  held  at  tbe  general  election 
in  St.  Clair  county  in  November  last. 

2.  Tbe  question,  then,  remains  whether 
Mrs.  Wheeler  is  ineligible.  Some  objections 
of  a  technical  nature  are  raised  by  the  plain- 
tiff against  any  consideration  of  that  question 
on  this  occasion.  But  we  pass  them  by,  be- 
cause we  find  it  unnecessary  to  decide  them, 
^<Tjce  we  have  reached  the  conclusion  that 
Mrs.  Wheeler  is  eligible.  The  qualifications 
required  of  incumbents  of  certain  offices  in 
Missouri  are  prescribed  by  tbe  Constitution.* 
For  instance,  the  governor,  lieutenant  gover- 
nor, secretary  of  state,  auditor,  treasurer, 
attorney  general,  and  superintendent  of  public 
schools  must  be  "male"  citi7^n8,  as  must  also 
be  tbe  members  of  tbe  general  assembly. 
Const.  1876,  art.  4,  §§  4,  6;  Id.  art.  6,  ^g  5, 15. 
19.  Every  circuit  judge  must  be  a  "qualified 
voter,"  which  requirement  is,  in  effect,  the 
same  as  the  word  "male"  imposes  (as  used  In 
reference  to  the  state  officers  above  named). 
Const,  art.  6.  §  26;  Id.  art.  8.  ^  2.  Tbe  fol- 
lowing general  command  of  the  organic  law 
applies  to  all  offices  (including,  of  course,  that 
in  view  in  this  case):    "No  person  shall  be 
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elected  or  appointed  to  any  ofiSce  in  this  state, 
ciTil  or  military,  who  is  not  a  citizen  of  the 
United  States,  and  who  shall  not  have  resided 
in  this  state  one  year  next  preceeding  his  elec- 
tion or  appointment"  Article  8.  §  12.  There 
is  no  provision  of  the  Constitution  or  of  the 
statute  law  of  Missouri  expressly  requiring  the 
clerk  of  the  county  court  to  be  a  male.  But 
it  is  argued  that  the  intent  to  so  declare  ap- 
pears from  the  use  of  the  word  "his"  in  the 
section  of  the  Constitution  just  quoted,  refer- 
ring to  all  offices.  If  this  view  is  sound,  then 
the  special  caution  observed  in  the  Coniititu- 
tion  by  the  section  requiring  the  state  officers 
aboye  mentioned  to  he  males  was  wholly  use- 
less, as  the  general  section  last  cited  would 
imply  that  requirement.  A  coostruclion  of 
the  Constitution  which  renders  meaningless 
any  of  its  provisions  should  not  be  adopted. 
1 1  is  part  of  the  general  law  of  the  state  (and 
was  before  the  time  of  the  present  Constitu- 
tion) that  where  persons  are  referred  to  by 
words  importine:  the  masculine  gender, 
females  as  well  as  males  should  be  deemed  in- 
cluded thereby,  unless  a  contrary  intent  ap- 
pears by  the  context  or  otherwise.  Rev.  Stat. 
1855,  p.  1024,  ti  10;  Rev.  Stat.  Ib89.  ti^  6568, 
6569.  The  mere  use  of  the  word  *'his"  in  the 
Constitution,  in  referring  to  the  quslificalion 
of  officers,  we  do  not  regard  as  evidencing  a 
purpose  to  limit  all  office  holding  to  the  male 
sex,  or  as  depriving  the  people  of  St.  Clair 
county  of  the  right  to  select  a  woman  as  clerk 
of  their  county  court. 

The  section  of  the  Constitutioii  last  above 
quoted  was  a  new  enactment  in  tlie  organic 
law  of  1875.  In  view  of  the  care  with  which 
the  electoral  franchise  was  limited  to  males  by 
the  terms  of  the  2d  section  of  the  same  ar- 
ticle of  the  Constitution,  the  omission  of  sim- 
ilar language,  in  negatively  defining  certain 
qualifications  of  office  holding,  has  a  signif- 
icance which  tends  towards  the  conclusion  we 
have  reached  in  this  case.  The  Constitution 
we  think,  remits  to  the  legislature  the  subject 
of  proper  qualifications  to  be  possessed  t)y  the 
holders  of  such  an  office  as  is  here  In  question. 
Article  6,  ^  89.  Turning  to  the  statute  law, 
we  find  this  provision  in  regard  to  the  qualifi- 
cations of  clerks  of  the  county  court,  viz.: 

••  Sec.  1965.  Qualifications  of  a  clerk.— No 
person  shall  be  appointed  or  elected  clerk  of 
any  court,  unless  he  be  a  citizen  of  the  United 
states,  above  the  age  of  twenty- one  years,  and 
shall  have  resided  within  the  state  one  whole 
year,  and  within  the  county  for  which  he  is 
elected  three  months  before  the  election:  and 
every  clerk  shall,  after  his  election,  reside  in 
the  county  for  which  he  is  clerk." 

The  above  section,  and  several  other  neigh- 
boring sections,  concerning  clerks,  exhibit  the 
words  **he"  and  "his"  in  treating  of  these 
ottices.  But  we  do  not  reeard  tbat^fact.  as  of 
moment  when  we  recall  the  general  rule  for 
construction  of  laws,  above  alluded  to(t^  6568). 
Women  in  Missouri  have  been  licensed  as  at- 
torneys at  law  by  the  supreme  court.  They 
have  for  years  been  recognized  as  eligible  to 
office  as  notaries  public.  A  woman  now  holds 
the  responsible  office  of  state  librarian  by  ap- 
pointment of  the  supreme  court.  Yet  all  of 
the  laws  under  which  such  action  has  been 
taken  display  similar  language  to  that  in  the 
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law  regarding  clerks  of  courts  from  which  the 
learned  counsel  for  defendant  seek  to  draw  the 
inference  that  only  males  are'  eligible  as  such 
clerks.  Rev.  Stat.  1889,  gg  605,  607,  608, 
7109,  7110.  8198,  8199,  8202.  The  particular 
qualifications  pointed  out  by  §  1965  (except 
those  of  citizenship  and  age)  aie  far  less  vital 
and  important  than  that  of  sex.  If  the  law- 
makers had  regarded  sex  as  determining  eligi- 
bility, it  seems  to  us  that  they  would  have  ex- 
pressed themselves  plainly  to  that  effect,  as 
they  did  in  former  years.  They  have  so  ex- 
pressed themselves  in  other  statutes;  as,  for 
instance,  in  the  school  law,  which  requires 
directors  in  certain  cities  to  have  the  qualifica- 
tions of  voters.  Rev.  Stat.  1889,  §  8086.  We 
have  held  that,  as  males  alone  can  be  voters, 
under  the  Constitution  of  1875,  a  woman  is  not 
eligible  to  be  a  school  director  under  the 
seciion  cited.  State,  Ing,  v.  McSpadtn  (1897; 
Mo.)  39  8.  W.  81. 

The  fact  that  in  the  law  governing  clerks  of 
courts  no  similar  requirement  appears  is  a 
clear  pointer  to  the  conclusion  that  no  such 
qualtfiration  was  intended  to  be  demanded. 
Moreover,  the  change  which  the  legislature 
has  made  in  the  lancunee  of  the  law  on  this 
very  subject  has  much  meaning  in  solving  the 
question  before  this  division.  In  1855  the 
present  §  ltJ65  had  the  form  shown  in  the  copy 
below.  It  so  remained  until  1879,  when  it 
was  amended  by  dropping  the  words  we  have 
noted  by  italics,  m.:  "No  person  shall  be 
appointed  or  elected  clerk  of  any  court,  un- 
less he  be  a  free  whiU  male  citizen  of  the 
United  States,  above  the  age  of  twenty-one 
years,  and  shall  have  resided  within  the  state 
one  whole  year,  and  within  the  county  for 
which  he  is  elected  three  months,  before  the 
election;  and  every  clerk  shall,  after  his  elec- 
tion, reside  in  the  county  for  which  he  is 
clerk.  Rev.  Stat  1855.  p.  336,  g  10.  The 
dropping  of  the  word  *'ma1e"  in  describing 
the  qualifications  for  such  offices,  has  value  as 
a  guide  to  the  legislative  purpose  in  enacting 
the  present  law  on  this  subject.  Can  there  be 
any  doubt  as  to  the  intended  effect  of  such  a 
change  of  the  statute  on  the  particular  ques- 
tion before  us?  It  is  always  allowable,  in  in- 
terpreting statutes,  to  consider  the  prior  law  as 
compared  with  the  present  in  endeavorioiz  to 
reach  the  true  intent  of  the  legislature,  which, 
when  found,  is  the  spirit  of  the  law  that  the 
courts  should  enforce.  That  women  may  be 
citizens  of  the  United  States  and  of  Missouri 
is  a  proposition  that  requires  no  discussion  at 
this  day.  Minor  v.  Happen^  (1874)  88  U.  S. 
21  Wall.  162,  22  L.  ed.  627;  State,  McCamjh 
bell,  V.  Howard  County  Ct.  (1887)  90  Mo.  593. 
Mrs.  Wheeler  is  a  citizen  of  the  United  States, 
and  of  this  state.  She  is  over  the  age  of 
twenty-one  years.  She  has  resided  In  Mis- 
souri one  year  next  preceding  her  election,  and 
she  possesses  all  the  other  qualifications  named 
in  §  1965.  It  is  conceded  that  she  is  in  all 
respects  qualified,  barring  the  supposed  ob- 
jection on  account  of  her  sex.  The  office  of 
clerk  of  a  court  is  a  ministerial  office.  It  ad- 
mits of  the  use  of  a  deputy,  and  its  duties  are 
certainly  not  of  such  a  nature  as  to  be  incom- 
patible of  discharge  by  a  woman.  In  view  of 
the  condition  of  the  positive  law  of  Missouri 
above  described,  we  do  not  consider  it  nects 
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sary  to  enter  into  a  discussion  of  the  eligibility 
of  women  to  office  at  the  common  law  or  in 
otber  states  of  the  Union.  We  regard  the 
question  at  bar  as  one  deF>ending  on  tne  force 
and  intent  of  the  law  of- this  state,  organic  and 
statutory.  We  hold  that  under  that  law  there 
is  no  express  or  implied  barrier  to  the  election 
of  a  woman  to  such  an  office  as  that  in  ques- 
tion in  this  case,  and  that  her  fellow  citizens 
may  call  her  to  discharge  its  duties  if  they  see 
fit.  Mrs.  Wheeler  is  qualified  to  hold  the 
office  and  Hr.  Hostetter  is  not  entitled  to  re- 
tain it  on  the  facts  disclosed. 

Hence  the  demurrer  will  be  oyerruled,  and 
judgment  of  ouster  will  he  entered  2igMJi%\  defend- 
ant unless  he  plead  further  within  ten  days. 


Macfarlane» 

JJ.,  concur. 


9  and    Brace* 


(Division  2.) 

STATE  of  Missouri,  ez  rd.  KANSAS 

CITY,  Betpt,, 

«. 

EAST      FIFTH      STREET      RAILWAY 
COMPANY  et  al,,  Appts. 


.Ma. 


1.  Tbe  state  may  oust  a  street-railway 
compaBy  from  its  firanehise  to  operate  a 
railway  in  streets  by  quo  warraato  proceedtD^s 
brouflrht  on  relation  of  the  city  altbouerh  tbe 
franohises  were  derived  dlreotly  from  the  otty 
under  ordinances  passed  in  tbe  exercise  of  char- 
ter power  conferred  on  tbe  city  by  tbe  state, 
which  thus  made  the  icrant  through  the  a^noy 
of  tbe  city. 

8*  A  dty  is  not  estopped  from  enforciiiil^ 
the  forfeiture  of  a  street-railway  fran^ 
chise  for  nonuser  merely  because  of  its  Inter- 
ference with  tbe  street-railway  oompany^s  rights 
in  some  respects,  unless  tbat  was  such  as  to  jus- 
tify or  excuse  the  nonoperation  of  the  road. 

3*  A  city  cannot  contract  away  or  in 
any  way  abridge  the  soToreifl^n  power 
of  the  state  to  proceed  ajrainst  a  street-railway 
company  by  quo  warranto  for  forfeiture  of  Its 
franchises,  or  even  to  do  so  on  the  relation  of  tbe 
city. 

4.  Entire  frilnre  to  operate  a  street 
railiray  for  tbree  years  when  tbe  ordinance 
under  wblcb  the  franchise  was  exercised  required 
cars  to  run  sixteen  bours  every  day  in  the  year 
ooostituteB  a  nonuser  which  forfeits  tbe  fran- 
chise. 

6*  An  estoppel  in  paig  cannot  be  relied  upon 
unless  pleaded. 

6*  A  contract  that  nonnser  of  street- 
railway  tracks  for  any  specified  time 
shall  not  operate  as  a  forfeiture  of  tbe  fran- 
chise cannot  be  made  by  a  city,  either  by  ordi- 
nance or  otherwise,  since  this  would  involve  an 
authority  to  grant  the  right  of^the  use  of  streets 
for  private  purposes. 

(July  e,  1897.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Jackson  County  in 

NOTX.— On  the  question  involved  in  tbe  above 
oase,  see  note  to  Galveston  &  W.  R.  Co.  ▼•  Galves- 
ton (Tox.)  86  L.  R.  A.  88. 
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faYor  of  relator  in  a  quo  warranto  proceeding 
to  oust  defendants  from  the  exercise  of  their 
corporate  franchises.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Johnson  A  Lucas  for  appellants. 

Messrs,  H.  C.  MeDoun^al  and  C.  O. 
Tichenory  for  respondent: 

The  essential  properties  of  corporate  exist- 
ence are  quite  distinct  from  the  franchises  of 
the  corporation.  Tbe  franchise  of  bein^  a  cor- 
poration belongs  to  the  corporators,  while  the 
powers  and  privileges,  vested  in  and  to  be  ex- 
ercised by  the  corporate  body,  as  such,  are  the 
franchises  of  the  corporation.  The  latter  has 
no  power  to  dispose  of  the  franchise  of  its 
members,  which  may  survive  in  the  mere  fad 
of  corporate  existence,  after  the  corporation 
has  parted  with  all  its  property  and  all  its 
franchises. 

Memphis  eft  L,  B.  S.  Co.  v.  Berry,  112  U.  S. 
619.  28  L.  ed.  841. 

The  franchises  of  a  railroad  corporation  are 
rights  or  privile<;es  which  are  essential  to  tbe 
operations  of  the  corporation,  and  without 
which  its  road  and  works  would  be  of  little 
value;  such  as  the  franchise  to  run  cars,  to  take 
tolls,  to  appropriate  earth  and  gravel  for  the 
bed  of  its  road,  or  water  for  its  engines  and 
the  like.  They  are  positive  ri.^hts  or  privileges 
without  the  possession  of  which  the  road  of 
the  company  could  not  be  successfully  worked. 

Morgan  y.  Louisiana,  98  U.  S.  228,  23  L. 
ed.  861. 

A  franchise  is  a  right,  privilege,  or  power  of 
public  concern,  which  ought  not  to  be  exer- 
cised by  private  individuals  at  their  mere  will 
and  pleasure,  but  should  be  reserved  for  pub- 
lic control  and  administration,  either  by  gov- 
ernment directly,  or  by  public  agents,  acting 
under  such  conditions  and  regulations  as  the 
government  may  impose  in  the  public  interest, 
and  for  the  public  security. 

Galfornia  v.  Central  P.  B,  Co.  127  U.  S.  40, 
83  L.  ed.  157.  2  Inters.  Com.  Rep.  158;  Ash- 
land V.  Wheeler,  88  Wis.  616;  New  Orleans,  3. 

F.  A  L.  B.  Co.  V.  Delamore,  114  U.  S.  501,  29 
L.  ed.  244;  Ij>visviUe  Oas  Go,  v.  CiHzens  Gas- 
light Co.  115  U.  S.  683,  29  L.  ed.  510:  New  Or- 
leans Waterworks  Co.  V.  Biners,  115  U.  S.  674. 
29  L.  ed.  525;  Wheat  v.  AUxandria,  88  Va.  743; 
Port  of  Mobile  v.  LouistiUe  A  N.  B.  Co.  84 
Ala.  119;  Williams  v.  Citizen^  B,  Go.  \90 
Ind.  71.  16  L.  R  A.  64:  Baltimare  Trttsi  d 

G.  Co.Y.  Baltimore,  64  Fed.  Rep.  153;  Stats, 
Kansas,  v.  Corrigan  Oonsol.  Street  B.  Co. 
85  Mo.  263,  55  Am.  Rep.  331;  Homestead 
Street  B.  Co.  v.  Pittsburg  <fc  H.  Electric  Street 
B.  Co.  166  Pa.  162.  27  L,  R.  A.  383;  Detroit 
Citizens*  Street  B.  Co.  v.  Detroit,  22  U.  S.  App. 
570,  26  L.  R.  A.  667,  64  Fed.  Rep.  628;  People 
V.  O'Brien,  111  N.  Y.  1,  2  L.  R.  A.  255. 

The  rights  of  street  railways  in  the  streets 
are  franchises. 

Sta'te,  Kansas,  v.  Corrigan  Consol,  Street  B, 
Co.  85  Mo.  282.  65  Am.  Rep.  361;  Hotelman  v. 
Kansas  City  Horse  B.  Co.  79  Mo.  643:  St.  Louis 
B.  Co.  V.  Southern  B.  Co.  105  Mo.  699;  Const, 
art.  12,  §  20. 

These  franchises  must  be  of  a  public  char- 
acter as  the  city  has  no  authority  to  grant  its 
streets  for  a  private  use,  and  for  private  gain 
alone. 

St.  Louis  B.  Go.  ▼.  Southsrn  R  Co,  105  Ha 
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681;  f^ftte,  St.  Louis  Underground  Servies  Co,, 
▼.  Murphy,  184  Mo.  548,  34  L.  R  A.  869. 

Tbese  franchises  come  from  the  state. 

St,  Louis  V.  Boffiiiger,  19  Mo.  136;  Tayl&r  ▼. 
CaroitdeUt,  22  Mo.  105;  t^,  Louis  R,  Co,  ▼. 
Southern  R.  Co.  105  Mo.  592;  Northern  Transp. 
Co.  V.  Chicago,  99  U.  8. 641,  25  L  ed.  338;  Port 
ef  Mobile  ▼.  Louisville  d  N.  R.  Co.  84  Ala.  120. 

Equity  is  not  the  remedy  to  enforce  a  for- 
feiture of  a  franchise. 

Pom.  Eq.  Jur.  §  459;  Republican  Mountain 
SUter  Mines  v.  Brown,  19  U.  8.  App.  203,  24 
L.  R.  A.  776.  58  Fed.  Rep.  644;  High,  Exir. 
Le^al  Rem.  §  660;  AUy.  Qen.  v.  Tudor  Ice  Go. 
104  Mass.  240,  6  Am.  Rep.  227,  Union  Na- 
tional Bitnk  V.  MattJiews,  98  U.  8.  628.  25  L. 
ed.  190;  Neiser  ▼.  Thomas,  99  Mo.  224. 

In  some  states  a  remedy  is  given  in  equity 
by  statute. 

Atty.  Gen,  v.  Leaf,  9  Humpb.  758;  High. 
Extr.  Legal  Rem.  §  647;  Reed  v.  Cumberland 
&  0.  Canal  Cwp.  05  Me.  134;  Chesshirs  v.  Peo- 
ple, Harper,  116111. 493;/ra'n«  v.  Lumbermen's 
Bank,  2  Watts  &  8.  190. 

The  statute  (Rev.  Stat.  chap.  132)  expressly 
provides  that  if  any  person  usurps  or  unlaw- 
fully holds  any  franchise,  the  attorney  general 
or  prosecuting  attorney  shall  exhibit  to  the 
circuit  court  an  information  in  the  nature  of  a 

3UO  warranto  *'at  the  relation  of  any  person 
esiring  to  prosecute  the  same." 

Com.  V.  Allegheny  Bridge  Co.  20  Pa.  185; 
StaU,  Kempf.  v.  Boal,  46  Mo.  531:  StaU,  Lee, 
V.  Jenkins,  25  Mo.  App.  484;  .Eocelman  v. 
Kansas  City  Horse  R.  Co.  79  Mo.  632;  HiU  v. 
ma  Coal  Min.  Co.  119  Mo.  81;  Kayser  v.  Rich 
Bremen,  16  Mo.  90;  State,  Brown,  v.  Westporl, 
116  Mo.  582;  StaU,  Patterson,  v.  McReynolds, 
61  Mo.  212. 

The  statute  as  to  quo  warranto  is  highly  re- 
medial 

Com.,  Claghorn,  v.  Cullen,  18  Pa.  145,  53 
Am.  Dec.  450;  State,  Douglass,  v.  Scott,  17  Mo. 
524:  StaU,  Weed,  v.  Meek,  129  Mo.  431. 

The  law  does  not  compel  plaintiff  to  show 
abandonment. 

Roanoke  Invest.  Co.  v.  Kansas  CitydS.B.  R. 
Co.  108  Mo.  64. 

A  corporation  may  forfeit  its  charter  or 
franchises  for  wilful  misuser  or  nonuser  there- 
of. 

Beach,  Priv.  Corp.  §  45;  Mora  we  tz,  Priv. 
Corp.  §  1018;  Com.  v.  Commercial  Bank,  28 
Pa,  389;  AUy.  Gen.  v.  Petersburg  <fc  R.  R.  Co, 
6  Ired.  L.  461;  Mumma  v.  Potomac  Co.  88  U. 
8.  8  Pet.  287,  8  L.  ed.  948,  Terrett  v.  Taylor, 
13  U.  S.  9  Cranch,  51.  8  L.  ed.  653;  Chicago  L. 
Ins.  Co.  V.  Needles,  118  U.  8.  580,  28  L.  ed. 
1087;  People  V.  Broadway  R.  Co.  126  N.  Y.  44. 

The  city  could  not  give  the  right  to  lay  its 
tracks  on  its  streets  to  a  company  under  a 
positive  agreement  that  it  need  not  operate  its 
road. 

StaU,  St.  Louis  Underground  Service  Co,,  Y. 
Murphy,  134  Mo.  548,  34  L.  R.  A.  369. 

Barn^eMf  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding  by  the  state  at  the  rela- 
tion of  Kansas  City,  Missouri,  by  Maroy  E. 
Brown,  prosecuting  attorney  of  Jackson 
county,  Missouri,  by  quo  warranto  to  oust  de- 
fendants of  their  corporate  franchises  granted 
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to  them  by  said  by  ordinances  to  construct, 
mainiain,  and  operate  a  street  railway  on  cer- 
tain streets  in  said  city  upon  the  ground  of  their 
failure  to  comply  with  said  ordioance,  and  ihe 
consequent  forfeiture  of  their  franchise  rights 
under  said  ordinance.  The  petition  alleges: 
That  the  relator  was,  on  the  9tb  day  of  May, 
18^9,  and  ever  since  has  been,  a  municipal  cor- 
poration under  the  laws  of  the  state  of  Mis- 
souri, having  full  power  and  control  over  its 
streets.  That  defendants  are  corporations  un- 
der the  laws  of  this  state,  except  defendant 
Thornton,  who  is  trustee  in  a  deed  of  trust  ex- 
ecuted by  the  East  Fifth  Street  Railway  Com- 
pany on  the  Istdayof  November,  1890,  on  the 
franchises  hereinafter  described.  That  by  cer- 
tain ordinances  passed  by  said  city  the  right 
was  given,  and  accepted  by  said  defendant  rail- 
way company,  to  construct,  maintain,  and 
operate  a  street  railway  on  certain  of  its  streets. 
That  by  reason  of  said  ordinances  the  defend- 
ant railway  company  claims  the  right  to  main- 
tain and  operate  a  street  railway  over  certain 
streets  named  in  said  ordinance,  and  had  in 
fact  laid  its  tracks  on  said  streets;  but  that  said 
railway  company  bad  failed  for  eighteen  inonths 
prior  to  N  ovember  12, 1892,  to  run  cars  over  said 
streets,  and  had  never  complied  with  the  pro- 
visions of  said  ordinances,  although  notice  was 
gi  ven  by  relator  to  said  company  to  r\in  cars  over 
said  streets,  but  that  it  refused,  and  still  refuses, 
so  to  do.  That  said  railway  company  has  failed 
and  neglected  for  more  than  eighteen  months 
prior  to  November  12, 1892,  to  keep  in  repair  its 
tracks  and  roadbed,  and  permitted  its  tracks  to 
become  a  nuisance,  and  has  abandoned  the 
rights  granted  in  said  ordinances.  The  answer 
admits  the  acceptance  of  the  ordinances  by  the 
railway  company,  and  alleges  that  said  ordi- 
nances constitute  valid  and  subsisting  contracts 
between  said  city  and  defendant  railway  com- 
pany. The  answer  also  admits  that  defendant 
railway  company  and  defendant  trust  company 
are  now  and  were  during  the  dates  mentioned 
in  said  information,  corporations  organized  un- 
der the  laws  of  the  state  of  Missouri,  and  that 
the  deed  of  trust  mentioned  in  the  information 
has  not  been  released  or  satisfied,  and  that  de- 
fendants, by  reason  of  said  ordinances,  claim 
the  right  to  run,  maintain,  and  operate  a  street 
railway  over  the  streets  named  in  said  ordi- 
nances. It  then  alleges  that  §  17  of  ordinance 
No.  42.389  req^uires  an  action  for  forfeiture  to 
be  brought  within  six  months  after  cause  of 
forfeiture  has  arisen,  and  that  causes  are  al- 
leged in  the  information  to  have  arisen  eighteen 
months  prior  to  the  filing  of  the  information; 
that  defendant  railway  company  was  unlaw- 
fully prevented  by  the  police  of  the  city  of 
Kansas  from  constructing  its  railway  on  Fifth 
street  from  Grand  avenue  to  Main  street,  and 
was  harassed  by  litigation,  whereby  its  credit 
was  impaired,  and  its  financial  operations  so 
embarrassed  that  it  was  unable  to  procure 
funds  necessary  to  complete  its  railway,  and 
was  compelled  to  mortgage  the  same  in  its  un- 
completed condition  to  pay  the  loss  sustained 
by  reason  of  the  acts  of  the  city  of  Kansas,  and 
to  cease,  temporarily,  the  operation  of  its  cars, 
but  intends  to  resume  such  operation  at  the 
earliest  moment  the  financial  condition  of  the 
public  and  itself  will  permit.  It  appears  from 
the  record  that  in  December,  1881,  by  an  ordi- 
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oanoe  of  Kansas  City,  a  franchise  was  granted 
to  certain  persons  named  in  said  ordinance,  to 
constroct  and  operate  a  street  railwaj  on  cer- 
tain streets  in  that  city.  The  franchise  was  to 
continue  for  twenty  years.  The  company  was 
to  keep  the  tracks  in  repair  and  the  spaces  be- 
tween the  tracks  and  for  18  inches  on  the 
outside  well  paved.  Cars  were  to  be  regularly 
run  for  not  less  than  sixteen  hours  per  day 
"doring  each  and  every  day  of  the  entire  year." 
With  the  consent  of  the  grantees  of  the  fran- 
chise, a  subsequent  order  was  passed,  whereby 
the  franchise  was  extended  for  thirty  years  from 
September  1,  18^.  and  the  starting  point  fixed 
at  Fifth  street  and  Grand  avenue,  in^^tead  of 
Fifth  and  Main  streets.  In  June,  1888,  an- 
other ordinance  was  passed  by  said  city, 
which  recites  in  its  preamble  the  following: 
''Whereas,  the  £ast  Fifth  Street  Railway  Ck)m- 
pany  is  the  successor  and  owner  of  all  fran- 
chises and  ordinances  above  granted."  This 
ordinance  then,  among  other  things,  regulates 
the  paving  of  spaces  between  the  Hacks,  and 
the  Keeping  of  them  in  good  condition  and  re- 
pair. Section  12  of  this  ordinance  provides  for 
the  equipment  of  the  road,  and  the  running  of 
the  cars,  and  gave  defendant  the  right  to  col- 
lect a  fare  of  6  cents  for  each  passenger.  By 
a  still  later  ordinance,  passed  also  in  June, 
1888,  defeqdant  was  granted  a  franchise  to  ex- 
tend its  road  to  the  eastern  limits  of  the  city. 
It  had  the  right  to  operate  its  cars  on  this  por- 
tion of  its  route  by  endless  cable  or  noiseless 
steam  power,  with  smokeless  fuel.  Section  17 
of  this  ordinance  reads  as  follows:  "If  the  said 
railway  company  shall  at  any  time  fail,  neg- 
lect, or  refuse  to  obey  and  comply  with  any  one 
of  the  provisions  of  this  ordinance,  then  said 
company  shall  forfeit  all  rights,  powers,  and 
privileges  by  this  ordinance  granted  and  con- 
ferrod,  and  this  ordinance  shall  be  null  and 
void.  Such  forfeiture  and  such  annulling  of 
this  ordinance  may  be  had  by  proceedings  in- 
stituted by  the  city  of  Kansas,  in  its  own  name, 
and  against  fcaid  company,  in  a  court  of  record 
in  Jackson  county,  Missouri,  and  on  proof  of 
such  failure,  neglect,  or  refusal  on  the  part  of 
said  company;  provided,  that  if  any  such  pro- 
ceedings be  noccommeDced  within  six  months 
after  such  failure,  refusal,  or  neglect  of  said 
company  to  comply  with  any  one  of  the  pro- 
visions of  this  ordinance,  then  as  to  such  fail- 
ure, refusal,  or  neglect  the  city  shall  be  deemed 
to  waive  the  effect  thereof  under  this  section  of 
this  ordinance. "  From  the  date  of  the  original 
ordinance — December,  1881 — to  the  time  of 
the  trial  in  the  court  below,  the  road  was  only 
operated  for  two  or  three  months,  and  then  by 
electric  cars.  The  company  then  suspended 
operating  the  road  from  eighteen  months  to 
two  years,  after  which  they  ran  some  steam 
cars  from  one  year  and  a  half  to  two  vears.  For 
about  three  years  before  the  time  of  the  trial  of 
this  cause,  they  ran  no  cars  al  all,  and  did  noth- 
ing towards  the  operation  of  the  road.  Some 
time  prior  to  the  bringing  of  this  proceeding, 
they  sold  their  cars  to  some  company  in  Texas, 
and  paid  the  proceeds  upon  a  mortgage  upon 
the  road,  upon  which  was  due  about  $110,000. 
The  compHny  is  insolvent,  but  some  of  its  offi- 
cers testified  that  they  expect  to  run  it  again. 
They  seemed  to  have  no  idea  when  the  com- 
pany will  operate  the  road  again.    The  evl- 
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denoe  on  the  part  of  defendant  railway  com- 
pany showed  that  defendant  was  prevented  by 
Che  fijinsas  City  police  force  from  laying  its 
tracks  on  Fifth  street  between  Grand  Avenue 
and  Main  street;  that  the  company  was  har- 
assed by  litigation  by  the  city  and  property 
owners,  which  greatly  depreciate  1  the  value  of 
its  property.  It  also  tended  to  show  that  said 
company  had  not  abandoned  its  ri|?bts  under 
said  ordinances.  No  notice  was  ever  given  by 
Kansas  City  to  defendant  railway  company  to 
run  its  cars.  Nor  was  the  information  filed  for 
more  than  six  months  after  the  alleged  grounds 
for  forfeiture  arose.  At  the  conclusion  of  the 
evidence,  the  court,  at  the  request  of  the  relat- 
or, gave  the  following  declaration  of  law: 
"The  court  declares  the  law  to  be  that,  if  de- 
fendant has  ceased  to  operate  its  road,  that  it 
has  sold  its  rolling  stock  and  has  none  with 
which  to  operate  its  road,  and  that  it  has  no 
means  with  which  to  purchase  more  stock,  and 
is  heavily  in  debt,  then  judgment  must  go  for 
relator."  The  court  gave  jiidg men i  of  ouster 
against  the  defendants.  From  said  judgment 
defendants  appeal. 

1.  Defendants'  contention  is  that  quo  war- 
ranto is  not  the  proper  remedy  in  this  case; 
that  the  state  has  no  interest  in  this  contro- 
versy; that  the  "franchise"  granted  by  it.  and 
the  only  one  that  it  is  interested  in.  is  not  the 
subject-matter  of  this  litigation;  that  the  ques- 
tions involved  are  of  a  personal  nature,  be- 
tween the  relator  on  the  one  hand,  and  the 
defendant  railway  company  on  the  other;  the 
relator  alleging  failure  to  comply  with  the 
terms  and  conditions  of  a  contract  between  it 
and  defendant,  and  the  defendant  denying 
noncompliance  and  pleading  estoppel, — a  ques- 
tion that  can  be  fully  settled  by  a  court  of 
chancery  in  an  action  brought  by  the  relator 
against  the  defendant.  Upon  the  other  hand, 
it  is  claimed  that  there  is  a  diflTerence  between 
the  charter  and  a  franchise  independent  of  it, 
and  that  this  proceeding  is  based  upon  that 
distinction.  In  the  case  of  Memvhis  db  L.  R, 
R.  Co.  V.  Berry,  112  U,  8.  619,  28  L.  ed. 
841,  the  court  says:  "The  essential  proper- 
ties of  corporate  existence  are  quite  distinct 
from  the  franchises  of  the  corporation.  The 
franchise  of  being  a  corporation  belong  to  the 
corporators,  while  the  powers  and  privileges, 
vested  in  and  to  be  exercised  by  the  corporate 
body  as  such,  are  the  franchises  of  the  corpora- 
tion. The  latter  has  no  power  to  dispose  of 
the  franchise  of  its  members,  which  may  sur- 
vive in  the  mere  fact  of  corporate  existence, 
after  the  corporation  has  parted  with  all  its 
property  and  all  its  franchises."  It  may  be 
said  that  corporate  existence  is  as  much  a  fran- 
chise as  the  franchises  of  the  corporation.  The 
former  is  not  property  in  the  ordinary  accepta- 
tion of  the  term,  cannot  be  transferred  by  or- 
dinary conveyance  or  by  sale  under  execution, 
unless  tbestatutesof  the  state  so  provide;  while 
corporate  franchises  are  property,  can  be  trans- 
ferred by  voluntary  conveyance  or  by  sale, 
under  execution  against  the  corporation.  iS>if 
OrleariB,  8,  F.  dh  L.  R,  Co.  v.  Delamort,  114 
U.  8.  501,  29  L.  ed.  244.  In  the  case  in  hand 
the  privilege  of  lay  in  (r  its  tracks  on  the  desig- 
nated streets,  to  run  cars  thereon,  and  to  charge 
and  receive  fares  from  persons  riding  on  its 
cars,   were  franchises  of  the  defendant  rail- 
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wsy  compaoy,  without  which  the  charter 
would  be  of  no  value.  Such  privilefnis  were 
Dot  mere  liceDses.  A  different  yiew,  however, 
seems  to  have  been  taken  in  the  case  of  People, 
Mapbttry,  ▼.  Mutual  Oatlight  Co.  38  Mich.  154. 
in  which  it  was  ruled  that  the  right  to  lay  pipes 
in  the  streets  of  a  city  is  not  a  state  franc nise, 
but  a  local  easement,  resting  only  on  a  contract 
or  license,  the  violation  of  which  does  not  con- 
cern the  state,  and  is  open  to  legal  remedy.  A 
similar  view  seems  also  to  have  been  taken  by 
the  supreme  court  of  Illinois  in  the  case  of 
BeUcilU  V.  Citi2en$r  Horte  R.  Co,  152  III.  171. 
26  L.  R  A.  681.  But  these  cases  we  think  not 
in  line  with  the  ereat  weight  of  authority. 
Thus  Mr.  Justice  Field  in  speaking  of  franchise 
in  Morgan  v.  Louisiana,  98  U.  8.  228.  23  L. 
ed.  861,  says:  *'But  the  term  must  always  be 
considered  in  connection  with  the  corporation 
or  property  to  which  it  is  alleged  to  appertain. 
The  franchises  of  a  railroad  corporation  are 
rights  or  privileges  which  are  essential  to  the 
operations  of  the  corporation,  and  without 
which  its  road  and  works  would  be  of  little 
value;  such  as  the  franchise  to  run  cars,  to 
take  tolls,  to  appiopriate  earth  and  gravel  for 
tbe  bed  of  its  road,  or  water  for  its  engines, 
and  the  like.  They  are  positive  rights  or 
privileges,  without  the  possession  of  which  the 
road  of  the  company  could  not  be  successfully 
worked.  Immunity  from  taxation  is  not  one 
of  them.  The  former  may  be  conveyed  to  a 
purchaser  of  the  road  as  part  of  the  property 
of  tbe  company;  the  latter  is  personal,  and  in- 
capable of  transfer  without  express  statutory 
direction."  A  franchise  is  of  public  concern, 
which  cannot  be  exercised  by  individuals  at 
pleasure,  but  is  of  legislative  origin,  and  from 
tbatsource  it  must  derive  its  power  and  author- 
ity to  acquire  rights  and  privileges  for  the 
public  good.  "It  is  an  executed  contract  on 
tbe  part  of  the  state,  the  consideration  for 
which  is  the  benefit  which  the  public  will  de- 
rive froai  its  use  and  exercise."  Ashland  v. 
WhHler,  88  Wis.  615;  California  v.  California 
'P.R  Co.  127  U.  S.  40, 82  L.  ed.  157.  2  inters,  , 
Com.  Rep.  153;  Hew  Orleans  Watericorks  Co. 
V.  Rivers,  115  U.  8.  674, 29  L.  ed.  525;  Wheat 
V.  Alexandna,  88  Va.  742;  Port  of  Mobile  v. 
Louixtille  d:  N.  IL  Co.  H  Ala.  119;  Ballimore 
Trust  di  0.  Co.  V.  Baltimore,  64  Fed.  Rep.  153. 
This  court  has  recogoized  the  rights  of  street 
railways  in  tbe  streets  of  a  municipality  as 
franchises,  and  as  vested  rights  which  might 
be  mortgaged  to  the  company  to  whom  the  fran- 
chise belonged.  Horelman  v.  Kansas  City  Horse 
R,  Co.  79 'Mo.  643.  While  tbe  franchises  in- 
volved in  this  controversy  were  derived  directly 
from  the  city  by  the  East  Fifth  Street  Railway 
Company,  under  ordinances  passed  under 
tbe  grant  of  power  contained  in  the  city 
charter,  that  power  was  conferred  upon  the 
city  by  the  general  assembly,  so  that  the  power 
came  indirectly  from  the  state;  and  in  granting 
it  tbe  state  acted  through  the  city  as  its  agent. 
Northern  Transp.  Co.  v.  Chicago,  9^  JJ,  8.  641, 
25  L.  ed.  338;  Port  o/MobiU  v.  Louisville  d:Jf. 
&  Cb.  84  Ala.  119.  The  power  of  the  city  to 
grant  the  franchises  in  question  is  unquestion- 
able. 

We  do  not  think,  however,  that  the  fact  that 
the  franchises  in  question  are,  in  a  sense,  con- 
tractual in  their  nature  is  a  barrier  to  the  pros- 
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ecutlon  of  this  suit  if  the  facts  alleged  and 
proved  be  sufficient  to  oust  defendant  company 
of  its  franchises,  notwithstanding  %  17,  fupra, 
of  the  ordinance  passed  in  June,  1888,  pro 
vides  that  in  case  of  failure,  neglect,  or  refusal 
by  the  defendant  railway  compaoy  to  obey  and 
comply  with  any  of  the  provisions  otsaid  or- 
dinance said  company  shall  forfeit  all  rights, 
powers,  and  privileges  conferred  thereby; 
and  that  such  forfeiture  may  be  had  hy  pro- 
ceedings instituted  by  said  city  in  its  own 
name  against  said  company  in  a  court  of  rec- 
ord in  Jackson  county,  Missouri.  Tiie  sover- 
eign power  of  tbe  state  to  proceed  against  de- 
fendant company  by  quo  warranto  for  forfeit- 
ure of  its  franchises  even  at  the  relation  of  the 
city  could  not  be  contracted  away,  or  in  any 
way  abridged,  by  tbe  city.  At  most,  such  a 
provision  in  the  ordinance  only  provided  the 
city  another  remedy.  Fath  v.  Tower  Grote  ^ 
L.  B.  Co.  105  Mo.  546.  13  L.  R.  A.  74;  Wash- 
ington A  B.  Tump.  Road  v.  BtaU,  19  Md.  239. 
Moreover  a  proceeding  in  equity  is  not  the 
proper  remedy  to  enforce  the  forfeiture  of  a 
franchise.  Pomeroy  in  his  work  on  Equity 
Jurisprudence  (2d  ed.  g  459).  says:  "It  is  a 
well-settled  and  famiHar  doctrine  that  a  court 
of  equity  will  not  interfere  on  behalf  of  the 
party  entitled  thereto  and  enforce  a  forfeiture, 
but  will  leave  him  to  his  legal  remedies,  if 
any,  even  though  the  case  might  be  one  in 
which  no  equitable  relief  would  be  given  to  tbe 
defaulting  party  against  the  forfeiture."  The 
same  rule  is  announced  in  High  on  Extraordi- 
nary Remedies  (2d  ed.  §  660).  in  which  it  is 
said:  **The  dissolution  of  a  corporation  and 
the  revocation  of  its  franchises  are  generally 
considered  matters  of  legal  rather  than  of 
equitable  cognizance;  and,  unless  a  court  of 
chancery  is  especially  empowered  to  devest  a 
corporaUon  of  its  franchises,  the  more  appro- 
priate remedy  for  this  purpose  is  by  imforma- 
tionin  tbe  nature  of  a  quo  warranto.^'  Atty,  Oen. 
V.  Tuc^or  lee  Co.  104  Mass.  289, 6  Am.  Rep.  227; 
Union  Nat.  Bank  v.  Matthews,  98  U.  8. 621. 25 
L.  ed.  188.  In  ffovelman  v.  Kansas  City  Horse 
R  Co.  79  Mo.  643,  this  court  said:  "It  is  the 
settled  rule  that  the  acts  of  a  corporation  can 
be  assailed  for  abuse  or  excess  of  its  corporate 
powers  only  in  a  direct  proceeding  brought  by 
tbe  state  for  that  purpose."  The  city  granted 
the  franchises  in  the  interest  of  tbe  public, 
and  we  see  no  reason  why  she  should  not  be 
relator  in  this  proceeding  to  have  the  fran- 
chises forfeited  in  the  interest  of  the  public 
also,  if  the  facts  and  circumstances  in  proof 
justify  such  a  result. 

The  question  then  arises,  Was  the  nonuser 
of  the  franchises  by  defendant  company  under 
the  circumstances  disclosed  by  the  record  suffi- 
cient to  Justify  the  court  in  declaring  their 
forfeiture?  In  considering  this  question  it  may 
be  said  that  tbe  insolvency  of  the  corporation 
is  of  no  Importance  except  in  so  far  as  it  may 
have  a  bearing  upon  the  question  of  abandon- 
ment of  its  franchises  by  defendant,  for,  if  de- 
fendant continued  to  dif^charge  its  duties  to  the 
public,  it  makes  no  difference  whether  it  was 
solvent  or  not.  Were  it  otherwise,  very  many 
corporations  might  be  ousted  of  their  fran- 
chises at  any  time,  to  the  ereat  detriment  of  tbe 
members  thereof,  as  well  also  as  the  general 
public  for  whose  benefit  public  corporatioxM 
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aod  franchlfles  are  presumed  to  be  graDted. 
The  sale,  bowever,  b}'  tbe  defeodaDt  compaDj 
of  all  of  iU  rolling  stock,  and  its  failure  to  oper- 
ate its  road  for  so  long  a  time,  and  then  not  in 
accordance  iiritb  the  terms  of  the  ordinance, 
tended  very  strongly  to  show  an  abandonment 
by  defeiltlant  of  its  franchises.  But  whether 
there  was  an  abandonment  by  defend- 
ant of  its  franc^iises  or  not,  the  evidence 
clearly  shows,  that  the  ordinances  grant- 
ing the  railroad  company  the  franchises  were 
never  complied  with.  Electric  cars  were  run 
for  about  three  months,  and  then  steam  cars, 
which  it  had  no  right  to  run,  except  upon  the 
eastern  extension  of  the] road.  It  ran  steam 
cars  for  about  eighteen  months,  and  for  three 
years  next  preceding  the  trial  it  did  not  operate 
its  road  at  all,  while  under  tbe  ordinances,  its 
can  were  to  be  regularly  run  not  less  than  six- 
teen bours  per  day  during  every  day  in  the 
year.  In  the  case  of  Boanoke  Invesfmeni  Co,  v. 
Kansas  CUy  <fc  8.  E.  R.  On.  108  Mo.  60,  it  is 
said:  "But  while  it  is  true  that  mere  nonuser 
will  not  amount  to  an  abandonment,  it  is  well 
settled  that  an  easement  acquired  by  grant,  or 
its  equivalent,  may  be  lost  by  abandonment. 
To  constitute  an  abandonment  of  an  easement 
acquired  by  grant,  acts  must  be  shown  of  such 
an  unequivocal  nature  as  to  indicate  a  clear  in- 
tention to  abandon.  Ourran  v.  LauiscilU,  88 
Ky.  628;  Dyer  v.  Sanford,  9  Met.  895,  43  Am. 
Dec.  399;  Hayford  v.  Spokesfield,  100  Mass.  491. 
It  is  said,  however,  that  abandonment  will  be 
more  readily  inferred  when  the  easement  was 
granted  for  public  purposes  than  when  it  was 
created  for  private  use."  In  1  Beach  on  Pri- 
vate Corporations  (§  45),  it  is  said:  *'It  is  con- 
ceded that  a  corporation  may  forfeit  its  charter 
or  franchises  for  wilful  misuser  or  nonuser 
thereof.  For  It  is  a  tacit  condition  annexed  to 
tbe  creation  of  every  corporation,  that  it  shall 
be  subject  to  dissolution  by  forfeiture  of  its 
franchise  for  wilful  misuser  or  nonuser  in  re- 
gard to  matters  which  go  to  tbe  essence  of  the 
contract  between  it  and  the  state."  On  the 
same  subject  Morawetz  on  Private  Corpora- 
tions says  (§  1018):  *'It  has  accordingly 
been  held  In  various  cases,  that,  if  a  corpora- 
tion has  assumed  the  performance  of  duties  for 
the  benefit  of  the  public  generally,  it  cannot 
neglect  the  performance  of  these  duties  without 
incurring  a  forfeiture  of  its  franchises.  Thus 
it  is  the  duty  of  a  corporation  chartered  to  build 
a  turnpike  road  to  maintain  its  road  in  repair 
as  a  thoroughfare  for  tbe  public  use.  .  .  . 
The  same  rule  undoubtedly  applies  to  other 
corporations  of  a  similar  character,  such  as 
ferry  and  bridge  companies,  canal  companies, 
gas  companies,"  etc.  The  generally  accepted 
ooctrine  Js  that  the  omission  of  an  express  duty 
imposed  by  the  charter  of  a  corporation  is 
cause  for  its  forfeiture,  and  in  such  circum- 
stances the  sovereign  who  granted  the  charter 
may  insist  on  resuming  the  grant  for  breach 
of  the  duty  imposed.  Com.  v.  Commercial 
Bank,  2S  Pa.  389;  Atty,  Qen,  v.  Petersburg  <St 
R.  R.  Co.  6  Ired.  L.  456;  Erie  A  N.  E.  R.  Co, 
V.  Casey,  26  Pa.  287.  And  where  there  has 
been  a  wilful  misuser  or  nonuser  by  a  cor- 
poration, it  is  subject  to  dissolution  by  forfeit- 
ure  of  its  franchises.  Mumma  v.  Potomac  Co, 
83  U.  S.  8  Pet.  281,  8  L.  ed.  945;  Terrett  v. 
Taylor,  18  U.  8.  9  Cranch,  51,  8  L.  ed.  653; 
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Chicago  L,  Ins.  Go.  v.  Needles,  113  U.  S.  574, 
28  L.  ed.  1084;  People  v.  Broadteay  R.  Co,  126 
N.  Y.  29.  "The  rule  in  regard  to  acts  of  mis- 
user and  nonuser  is  that  they  must  relate  to 
matters  of  the  essence  of  the  contract  between 
the  sovereign  and  the  corporation,  and  we  see 
no  reason  why  that  rule  should  not  be  applied 
in  the  present  case.  Where  duties  are  im- 
posed upon  a  corporation  from  motives  of  pub- 
lic policy,  a  total  neglect  of  the  duty  justifies  a 
judgment  of  forfeiture."  State,  Atty,  Gen.,Y, 
Wood,  18  Mo.  App.  189;  Harris  v.  Mississippi 
Valley  d  S.  I,  R,  Go.  51  Miss.  602.  One  of  the 
duties  imposed  upon  defendant  by  ordinance, 
which  it  accepted,  and  in  which  the  public  bad 
an  interest,  was  to  run  its  cars  sixteen  bours 
every  dav  in  tbe  year,  with  which  there  was 
no  compliance  on  its  part,  but  a  total  neglect  of 
its  duty;  hence  nonuser.  It  was  held  in  State, 
Whiteeotton,Y,  Hannibal  d  R,  G.  Gravel  Road 
Co.  87  Mo.  App.  496,  that  quo  warranto  would 
lie  where  a  corporation  is  charged  with  mis- 
user or  nonuser  of  its  franchises. 

2.  But  it  is  insisted  by  defendant  that  re- 
lator is  estopped  to  maintain  this  action  upon 
the  grounds:  First,  that  by  its  military 
force  it  prevented  tbe  company,  and  still 
prevents  it,  from  completing  its  contract, 
and  entering  on  the  enjoyment  of  its  grant; 
second,  that  the  city,  by  its  common  council, 
passed  an  ordinance  repealing,  or  attempting 
so  to  do,  the  grant  made  to  defendant:  tiiird, 
that  relator  compelled  the  defendant  to  tear  up 
its  turntable,  and  by  reason  thereof  necessitated 
and  required  the  defendant  to  change  its  equip- 
ment, and  to  dispose  of  the  equipment  pur- 
chased by  it,  and  then  in  use;  fourth,  that  re- 
lator, by  litigation  instituted  before  defendant 
ceased  to  operate  the  road,  rendered  impossible 
the  operation  of  the  road  on  the  part  of  de- 
fendant, and  is,  by  reason  thereof,  estopped 
from  taking  advantage  of  its  own  wronr. 
With  respect  to  the  first  proposition,  W.  J. 
Smith,  president  of  defendant  company,  testi- 
fied that,  even  if  the  city  had  allow^  the 
company  to  lay  a  track  from  Main  to  Walnut 
streets,  it  would  not  have  done  the  company 
any  good  until  they  got  some  right  of  way 
from  the  Metropolitan  from  Walnut  to  Grand 
avenue,  which  it  never  succeeded  in  doing.  It 
seems  that  Fifth  street  between  Walnut  and 
Grand  avenue,  up>on  which  there  were  at  the 
time  two  parallel  tracks  owned  by  the  Metro- 
politan Street- Railway  Company,  is  only  80 
feet  between  the  curbs,  and  that  there  was  no 
room  for  another  track;  hence,  unless  the  de- 
fendant company  could  In  some  way  have  ac- 
quired the  right  to  use  the  Metropolitan  tracks, 
that  part  of  tbe  route  from  Main  to  Walnut, 
even  had  it  been  constructed,  would  have 
availed  nothing;  therefore  no  justification  or 
excuse  for  not  operating  the  road.  Nor  do  we 
see  how  the  fact  that  the  city  may  have  passed 
an  ordinance  repealing,  or  attempting  to  so  do, 
the  srrant  made  to  defendant  could  have  af- 
forded it  any  excuse  for  noncompliance  with 
the  ordinances.  It  is  well  settled  that  estoppel 
in  pais  must  be  pleaded,  and,  as  the  answer 
contains  no  allegation  to  the  effect  that  the  city 
compelled  defendant  to  tear  up  its  turntable, 
that  question  cannot  be  considered  by  this 
court.  The  records  of  the  suits  mentioned  m 
the  fourth  proposition  are  not  copied  Into  the 
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bill  of  exceptions,  so  that  it  Is  impossible  to  tell 
aoytbiDg  about  tbe  issues  ioyolved  in  tbem,  or 
wbal  possible  effect. they  may  have  had  upon 
defendant's  failure  to  opeiaie  tbe  rofld.  The 
only  litigation  mentioned  in  tbe  answer  seems 
to  have  been  by  the  city,  and  the  evidence 
shows  that  it  resulted  in  favor  of  defendant 
But  even  the  record  in  this  suit  is  not  in  the 
bill  of  exceptions. 

8.  A  further  contention  is  that  the  record 
shows  that  the  relator  waived  all  the  causes  of 
forfeiture  complained    of.     This   contention 
is  based  upon  §  17  of  the  ordinance  supra, 
which  in  case  of  forfeiture  by  defendant  of  its 
franchises  for  failure  to  comply  with  the  pro- 
visions of  said  section,  provides  that  such  for- 
feiture may  be  bad  by  proceedings  inetituted  by 
said  city  in  its  own  name  in  a  court  of  rccoid  in 
Jackson  county,  Missouri,  and  that  if  any  pro- 
ceedings be  not  commenced  within  six  months 
after  such  forfeiture  has  accrued,  the  city  shall 
be  deemed  to  waive  the  effect  of  such  forfeiture. 
The  streets  of  Kansas  City  are  for  the  use  of  the 
general  public,  and  its  officers  had  no  right  to 
contract  with  defendant  by  ordinance  or  other- 
wise that  nonuser  of  its  tracks  by  the  corpora- 
tion for  the  period  of  six  months,  or  any  other 
length  of  time,  should  not  operate  as  a  for- 
feiture of  its  franchises.    To  do  so  would  be  to 
recognize  tbe  authority  of  the  city  to  grant  tbe 
right  of  the  use  of  its  streets  for  private  pur- 
poses, which  it  clearly  ban  no  right  to  do.    To 
lay  railroad  tracks  in  the  streets  of  tbe  dtv,  and 
then  not  use  them,  would  not  be  a  public  use; 
and  it  la  only  in  that  sense  that  a  oity  has  a 
right  to  grant*the  use  of  its  sireets  to  any  person 
or  corporation  for  the  purpose  of  operating  cars 
thereon.     To  grant  the  use  of  its  streets  for  a 
private  use  would  be  a  misappropriation  of 
tbe  streets,    and    without  authority  on  the 
part  of  the  city.    If  the  city  had  the  right  to 
provide  by  ordinance  against  the  forfeiture  of 
tbe  franchises  of  defendant  on  account  of  the 
nonuser  of  its  tracks  for  a  period  of  six  months, 
it  had  the  same  right  to  provide  against  its  for- 
feiture for  an  indefinite  period,  and  thereby 
convert  the  use  which  was  and  could  only  be 
public  to  a  private  use.  State,  St.  Ijouit  Under- 
ground Service  Co,^  v.  Murphy,  134  Mo.  648, 
34  L.  R.  A.  869.    In  the  case  of  Washington  A 
B,  Tump.  Road  v.   State,   19  Md.  239,  it  was 
said:  '*  The  consequence  of  the  argument  that 
an  inability  to  keep  the  road  in  good  order, 
owing  to  want  of  means,  relieves  the  company 
from  the  duties  imposed  upon  it  by  its  charter, 
would  be  that  the  state  would  be  obliged  to 
permit  the  existence  of  roads  impassable,  and 
even  dangerous.  Buch,  it   may  safely  be  aa- 
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serted,  is  without  support  from  authority.  In 
fact,  the  conclusion  would  seem  to  be  inevita- 
ble, that  if  (as  is  conceded)  the  state  can  au- 
thorize the  construction  of  a  railroad  anywhere 
within  her  jurisdiction,  such  authority  is  ab- 
solute, and  can  impose  upon  her  no  restriction, 
no  loss  of  any  other  of  her  sovereign  rights  and 
powers,  and  cannot  operate  to  close  the  doors 
of  her  own  courts  against  her,  when  she  wishes 
to  inquire  into  the  delinquencies  of  a  corpora- 
tion created  by  her,  and  responsible  to  her. 
[Citing  cases.]  .  .  .  The  rule  is,  that,  as  against 
the  state,  no  waiver  can  be  presumed,  unless 
a  clear  intention  to  waive  the  forfeiture,  with 
a  full  knowledge  of  tbe  facts,  can  be  gathered 
from  the  legislation  relied  on  to  prove  such  in- 
tention. .  .  .  Moreover,  to  maintain  that 
such  an  act  is  a  waiver  of  any  cause  of  for- 
feiture happening  up  to  that  time,  and  then  to 
argue  thai  the  charter  cannot  t)e  vacated,  be- 
cause the  road  is  now  (as  the  plea  states)  in  as 
good  order  as  it  was  then,  b  to  make  tbe  eon- 
dition  of  tbe  road  at  that  time,  and  not  the 
charter,  tbe  standard  of  the  obligations  of  the 
appellanta  for  all  time.  Such,  oi  course,  can- 
not be  the  true  measure  of  their  liability.  It  is 
to  the  charter,  and  the  charter  alone,  that  we 
must  look  for  the  character  and  extent  of  their 
rights  and  duties.  Nor  would  it  by  any  means 
follow  that,  because  the  state  did  not  choose. 
In  1898,  to  en  force  a  forfeiture,  she  designed  to 
declare  that  ao  long  as  the  road  was  main- 
tained as  it  then  was,  the  company  should  be 
unmolested.  The  fourth  plea  insists  that  the 
conduct  of  the  state  up  to  1858  amounts  to  a 
waiver;  that  is,  that  the  silence  of  the  state,  her 
failure  to  authorize  proceedings  against  the 
company,  is  to  be  held  equivalent  to  a  declara- 
tion that  no  cause  of  forfeiture  had  occurred. 
This,  obviously,  does  not  come  up  to  the  terms 
of  tbe  rule  we  have  stated  above.  .  .  .  And 
to  hold  the  silence  of  the  state  from  1889  up  to 
1858  to  be  a  conclusive  argument  against  her 
present  right  to  revoke  franchises  when  the  con- 
ditions are  forfeited  on  which  those  franchises 
were  granted,  would  be  to  make  the  long-con- 
tinuea  clemency  and  forbearance  of  the  state, 
the  means  of  destroying  her  rights  and  restrict- 
ing her  powers."  Moreover,  the  city  had  no 
power  or  authority  by  ottlinance  or  otherwise 
to  take  away  from  Its  sovereign  the  right  to 
proceed  by  its  public  officer,  the  prosecuting 
attorney  oi  the  county,  agsinst  the  defendant  by 

auo  warranto  for  ouster  of  its  franchises  upon 
le  ground  of  their  forfeiture. 
The  judgment  is  affirmed, 

Gaiitt»  P.  J.,  and  Sherwood*  J.,  ooncur. 
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8TATE  of   Minnesota,  ex  rel.  William    P. 
NISBETT,  Jr..  RespL, 

V, 

Bf  icbael  J.  TOOLE,  Sheriff,  Appt. 

( Minn. > 

*1.  The  i^ovemor  of  a  state  has  the 
power  to  revoke  his  warrant  for  tbe  sur- 
render of  an  alleged  fufrittvefrom  Justice  at  any 
time  before  he  Is  taken  out  of  tbe  state. 

2.  InUk  proceedlni^  in  habeas  corpus 
on  behiUf  of  the  allegped  fki^itive*  if  tt 

appears  tbat  tbe  warrant  has  been  revoked,  he 
must  be  dlscbarged.  and  tbe  grounds  of  such  rev- 
ocation  cannot  be  inquired  into. 

(June  28, 1897.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  St.  Louts  County  dis- 
charging relator  from  the  custody  of  defend- 
ant to  which  be  had  been  committed  under  ex- 
tradition proceedings.    Affirmed, 
The  facts  are  stated  in  the  opinion. 
Messrs.  Draper,  Davis,  &  Hollister  and 
C  C.  McCarthy  for  appellant. 
Mr,  Frank  F.  Price»  contra. 

Mitchell,  J.,  delivered  the  opinion  of  the 
court: 

Upon  the  requisition  of  the  governor  of  Illi- 
nois for  the  extradition  of  the  relator  as  a  fugi- 
tive from  justice,  the  governor  of  Minnesota  is- 
aued  his  warrant  directed  to  all  the  peace  officers 
of  the  state,  and  particularly  to  the  sheriff  of 
Itasca  county,  commanding  them  to  arrest  and 
detain  the  relator,  and  deliver  him  to  the  agent 
of  the  state  of  Illinois.  Under  the  warrant  the 
sheriff  of  Irasca  county  arr/fsted  the  relator,  but 
upon  habeas  corpus  be  was,  by  the  court  com- 
missioner of  that  county,  subsequently  ordered 
discharged  from  custody.  From  that  order  the 
sheriff  appealed  to  this  court  pursuant  to  the 
provision  of  Gen.  Laws  1895,  chap.  827.  It 
cow  appears  from  an  affidavit  and  "supple- 
mental pleadings,"  filed  in  behalf  of  the  rela- 
tor, the  allegations  of  which  are  not  traversed 
by  tbe  sheriff,  that  since  this  appeal  was  taken 
the  governor  of  Minnesota,  upon  a  rehearing 
of  tbe  matter,  made  and  issued  an  order  di- 
rected to  the  sheriff  of  Itasca  county  annulling 
and  revoking  the  warrant  for  the  arrest  of  the 
relator,  and  directing  the  sheriff  to  make  due 
return  to  him  of  that  and  all  former  orders, 
and  that  in  pursuance  of  such  order  the  sheriff 
has  returned  the  warrant  to  the  governor. 
The  question  tbat  confronts  us  at  the  outset  is 
whether  the  governor  had  the  power  to  revoke 
his  warrant,  for,  if  he  had,  there  is  now  no 
warrant  in  existence  upon  which  the  relator 
can  be  arrested  or  detained  in  custody.  In 
th«)t  case  he  would  necessarily  have  to  be  dis- 
charged, and  it  would  be  uselt-ss  to  review  the 
action  of  the  court  commissioner.    It  is  a  mau 

*Ueadnote8  by  Mitchell,  J. 

KoTV.— On  tbe  general  question  what  papers  are 
necessary  to  obtain  tbe  surrender  of  a  fuflritive 
from  another  state,  see  nnU  to  Ex  paru  Hart  (C  C 
App.  4th  C.) 28  L.  B.  A.  SOL 
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ter  of  coflimon  knowledge  that  the  goTemori 
of  states  have  been  and  are  in  the  habit  of  re- 
calling and  revoking  such  warrants  wbencTer 
they  become  satisfied  that  they  were  improri- 
dently  issued.  Tbe  exercise  of  tbe  assumed 
power  to  do  this  is  so  frequent,  and  of  such 
long  continuance,  that  it  baa  become  what  may 
be  not  improperly  called  the  common  law  of  the 
country  on  tbe  subject.  The  existence  of  this 
power  has  been  so  generally  conceded  that  the 
question  has  not  often  come  before  the  courts, 
but  whenever  it  has  they  have  invariably  held 
that  tbe  (governor  of  s  state  has  this  power. 
The  question  was,  so  far  as  we  can  ascertain, 
first  Judicially  considered  in  Massachusetts  by 
Justice  Bigelow  in  1887,  and  tbe  power  of  a 
governor  to  revoke  a  warrant  of  rendition  up- 
held, although,  when  the  case  was  subse- 
quently brought  before  the  full  court,  the  ques- 
tion was  not  decided.  Wyel/i  v.  RicfiardMa, 
10  Gray,  240.  See  also  Be  Carroll,  11  Chicago 
Legal  News,  14.  The  only  case  we  can  find 
in  which  the  question  has  beenpassed  upon  by 
the  highest  court  of  a  state  is  work  v.  Corrinft- 
Un,  84  Ohio  St.  64, 82  Am.  Rep.  845,  in  which, 
after  an  exhaustive  review  of  executive  and 
judicial  precedents,  the  court  held  that,  if  a 
warrant  for  the  surrender  of  a  fugitive  from 
justice  is  obtained  in  a  case  in  which  it  should 
not  have  been  issued,  tbe  governor  may  revoke 
it;  and  where  a  warrant  has  been  revoked,  no 
inquiry  will  be  made  in  aproceeding  on  habeas 
corpus  on  behalf  of  the  alleged  fugitive  as  to 
the  grounds  of  such  revocation:  also  tbat  this 
power  is  not  limited  to  cases  where  the  papers 
presented  are  insufficient  or  defective  on  their 
face.  The  views  of  the  text- writers  are  to  the 
same  effect.  Spear,  Extradition,  p.  440:  Moore, 
Extradition ,  g  620.  The  principal  argument  of 
counsel  against  the  existence  of  the  power  of 
the  governor  to  revoke  a  warrant  once  issued 
is  that  under  the  Constitution  of  tbe  United 
States,  in  the  case  of  interstate  extradition,  the 
duty  of  the  governor  to  issue  a  warrant  on 
the  production  of  the  requisition  in  due  form  is 
imperative  and  ministerial,  and  not  discretion- 
ary and  judicial.  We  do  not  feel  called  upon 
to  go  into  any  extended  discussion  of  tbe  gen- 
eral subject  of  interstate  rendition,  and  with 
the  limited  time  at  our  command  for  in vestiga- 
tion  we  are  not  prepared  to  do  so.  We  will 
merely  say  tbat  it  is  unquestionably  true  that 
when  a  case  is  presented  which  is  clearly  one 
contemplated  by  the  Federal  Constitution,  the 
governor  has  no  discretion,  but  it  is  his  im- 
perative duty  to  issue  the  warrant.  That  duty, 
however,  is  one  of  imperfect  obligation,  for/if 
the  governor  refuses  to  perform  it.  we  know  of 
no  power,  state  or  Federal,  to  compel  him  to  do 
so.  But  we  are  not  prepared  to  assent  to  the 
proposition  that,  in  determining  whether  a  case 
contemplated  by  tbe  Constitution  is  presented, 
the  governor  upon  whom  the  demand  is  made 
is  vested  with  no  discretion,  eyen  where  the 
papers  are  on  their  face  suflScient  and  in  due 
form.  We  all  know  as  a  matter  of  fact  that 
governors  do  exercise  a  discretion  in  such 
cases,  and  if  they  are  satisfied  that  the  demand 
is  made  for  some  ulterior  and  impro|)er  pur- 
pose— as,  for  example,  the  collection  of  a  pri- 
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yate  debt— they  refuse  to  issue  a  warrant.  If 
a  goveroor  may  exercise  such  a  discretion  in 
regard  to  issuing  the  warrant,  we  do  not  see 
why  he  may  not  exercise  the  same  discretion 
in  regard  to  revoking  it:  and,  if  he  does  revoke 
it  his  reasons  for  so  doing  can  no  more  be  in- 
quired into  than  his  reasons  for  refusing  to  is- 
sue it  in  the  first  instance.  The  existence  of 
the  power  to  revoke  would  seem  necessary,  in 
order  to  prevent  great  abuses  and  wrongs.  A 
warrant  is.  of  necessity,  almost  always  issued 
ex  parte,  and  the  governor  is  liable  to  be  im- 
posed upon  by  those  demanding  it,  or,  for 
some  other  cause,  to  issue  it  improvidently .  It 
would  seem  that  in  such  cases  the  same  ofQcer 
wbo  had  the  exclusive  power  to  issue  the  war- 
rant should  have  the  power  to  remedy  the 
wrong  by  revoking  it.  Of  course,  lo  be  effect- 
ive for  any  purpose,  the  warrant  must  be  re- 
voked before  the  alleged  fugitive  is  taken  out 
of  the  state. 

Ordered,  that  the  relator  be  discharged  from 
custody. 


STATE   of  Minnesota,  ex  rel.  RAILROAD 
k  WAREHOUSE  COMMISSION,  Respt., 

V. 

ADAMS  EXPRESS  COMPANY,  Appt. 


(. 


Mlon. 


.) 


•1.   That  part* of  Gen.  Stat.  1894, 1  899, 

wbicb  provides  tbat  the  courts  may  direct  the 
maoner  in  which  notice  may  be  KiV)en  to  tbe 
common  carrier  proceeded  airaiDst,  Is  not  viola- 
tive of  the  constitutional  provlsfoo  wblch  forbids 
tbe  deletratioD  of  legislative  powers  to  tbe  Judici- 
ary. Nor  have  le^rislative  powers  been  delegated 
in  8  5979,  wbich  provides  tbat  the  courii  or  Judfire 
ailowinfir  a  writ  of  mandamus  sball  direct  tbe 
maDner  of  servlnsr  the  same. 

8.  The  proviBion  in  Gen*  Stat.  1894, 
I  399,  which  aathoiixes  the  court  to  di- 
rect service  U)  be  made  upon  the  ajreots  or 
Mrvaots  of  tbe  carrier.  Is  not  open  to  the  objec- 
tion that  by  such  service  ao  attempt  is  made  to 
obtain  Jurisdiction  over  tbe  carrier  without  due 
process  of  law. 

8.  At  common  law  the  courts  have  al- 
ways possessed  the  ri^ht  and  author- 
ity to  direct  the  manner  of  service  of 

writs  of  mandamua,  and  with  respect  to  service 
upon  private  corporations  the  rule  has  been  tbat 
service  should  be  made  on  the  bead  officer  or 
upon  the  select  body  or  person  within  tbe  cor- 
poratlOD  whose  province)  it  is  to  put  in  motion 
the  machinery  necessary  to  secure  performance 
of  the  duty. 

4.  No  reason  exists  why  the  rule  above 
stated  should  not  be  applicable  when  service  Is  to 
be  made  upon  a  Joint-stock  association. 

6.  In  the  case  at  bar  an  alternative 
writ  of  mandamus  was  issued,  on  the  re- 
lation of  the  state  railroad  and  warehouse  com- 
mission, to  compel  the  Adams  Express  Company* 
a  nonresident.  Joint-stock  association  engaged  in 
business  in  this  state  as  a  common  carrier,  to 

*Headnot«8  by  Coluns,  J. 

Nora.— As  to  the  distinction  between  Joint-stock 
companies  aud  corporations,  see  People,  Piatt,  v. 
Wemple  (N.  Y.)  6  JU  fi.  A  808;  People,  Locke,  v. 
Coleman  iN.  Y.)  16  L.  B.  A.  183;  also  State  v.  State 
Brl.  of  Assessors  (N.  J.  L.)  27  L.  R.  A.  664. 
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print  aud  keep  for  public  Inspection  schedules 
showing  the  classiflcatloo,  rates,  fares,  and 
charges  for  the  transportation  of  property  of  ail 
kinds  and  clashes  in  force  and  charged  by  it  in  the 
state,  and  to  nle  a  copy  of  such  schedule  with  the 
commission.  When  allowing  tbe  writ,  the  court 
dtreuted  that  service  be  made  upon  one  J.  W. 
Owen,  general  agent  of  the  company.  Service 
was  actually  made  upon  Owen,  but  on  the  return 
day  it  was  shown  tbat  he  was  not  a  general  agent, 
but  simply  the  local  agent  at  St.  Paul.  No  claim 
.  was  made  that  the  company  had  a  general  man- 
ager or  general  agent  in  this  state,  or  any  officer 
or  agent  superior  to  Owen;  and  it  clearly  ap- 
peared that  ail  of  the  officers  named  in  the  arti- 
cles of  association,  and  all  of  the  shareholders, 
were  nonresidents  of  the  state,  and  not  within  ita 
borders.  Held,  that  tbe  service  was  sufficient  to 
confer  jurisdiction  upon  the  court  issuing  the 
writ  to  proceed  with  the  hearing. 

(November  20, 1886.) 

APPEAL  by  defendant  from  an  order  of  tbe 
District  Court  for  Ramsey  County  in  favor 
of  relator  in  a  proceeding  lo  compel  aefeodaot 
to  exhibit  schedules  of  rates  to  be  charged  by 
it  as  a  common  carrier.     Affirmed. 

Tbe  facts  are  staled  in  tbe  opinion. 

MessTB.  F.  F.  Davis  and  H.  M.  Farnam* 
for  appellant: 

Chapter  79  of  tbe  General  Laws  of  1891, 
wbicb  is  tbe  amendatory  act,  is  unconstitu- 
tional and  in  contravention  of  ^  27  of  art.  4  of 
tbe  CoDStitution  of  tbe  state  of  Mionesota, 
wbich  .provides  that  no  law  sball  embrace 
more  than  one  subject,  wbicb  subject  sball  be 
expressed  in  its  title. 

State,  Stuart,  ▼.  KineeUa,  14  Minn.  524; 
Missiesippi  db  R.  Biter  Boom  Go.  v.  Prince,  84 
Minn.  85;  Re  Paul,  94  K.  Y.  497;  Re  Saekett 
Street,  74  N.  Y.  95;  People,  Schenectady  Astro- 
nomical Observatory,  v.  Allen,  42  N.  Y.  404; 
People,  Failing,  v.  Palatine  Highicay  Comrs, 
65  Barb.  70;  Kishkill  v.  Fishkill  db  B.  PI.  Road 
Co.  22  Barb.  684;  People,  Drake,  v.  Mahaney, 
18  Mich.  494;  Cutlip  v.  Calhoun  County  Sheriff, 
8  W.  Va.  588;  Prothro  v.  Orr,  12  Ga.  43; 
Mingle  v.  StaU,  24  Ind.  28. 

Under  the  pretext  of  amending  a  section,  no 
subject  entirely  foreign  to  tbe  subject  matter  of 
the  section  to  be  amended  can  be  introduced. 

People  V.  Qadway,  61  Mich.  285;  MiUer  v. 
Hurford^  11  Neb.  881:  People,  Stewart,  v. 
Young  if  en's  Father  Hatthew  T,  A.  Benev.  Soc. 
41  Mich.  67. 

The  words  "association"  and  •'corporation" 
as  used  and  recognized  in  legislative  enact- 
ments and  judicial  decisions,  are  clearly  not 
synonymous,  but  distinct. 

Chapman  v.  Barney,  129  U.  S.  677,  82  L.  ed. 
800. 

A  joint-stock  company  or  associsHon  has 
been  defined  to  be  a  copartnership  with  a  capi- 
tal or  joint  stock  divisible  into  transferable 
shares  and  tbe  name  denotes  a  union  of  persons 
owniog  together  a  capital  stock  wbicb  they 
have  devoted  to  a  common  purpose  under  an 
organization  analogous  to  that  of  a  corporation. 

Lindley,  Partn.  844;  Addison,  Contr.  805. 

Joint  stock  companies  or  associations  are 
nothing  more  than  ordinary  partnerships,  un- 
less they  are  expressly  sanctioned  by  some 
special  or  general  act  of  tbe  legislature. 

Dennis  t.  Kennedy,  19  Barb.  617;   Wells  t. 
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Ofites,  18  Barb.  554;  Lafondv.  Deem$,  62  How. 
Pr.  41;  TowhMhd  v.  Qoetcef/,  19  Weed.  424.  82 
Am.  Dec.  514;  OrofB  v.  Jackion,  5  Hill,  478; 
Van  Aernam  v,  Bleistetn,  102  N.  Y.  860;  Peo- 
ple V.  Coleman,  183  N.  Y.  279. 16  L.  R.  A.  188; 
BobbiM  V.  Butler,  24  111.  486;  Manning  v. 
Gaiharie,  27  lud.  899;  Bahb  y.  Reed,  5  Rawle, 
151;  Hess  v.  WerU,  4  Berg.  &  R.  856;  Hedges 
Appeal,  63  Pa.  274;  Orieewood't  Cage,  4  De  G. 
&  J.  544;  Hoadley  t.  Middlesex  County  Comrs, 
105  Mass.  519;  Boston  A  A.  R.  Co,y,  Pearson, 
128  Mass.  445;  Whitman  v.  Porter,  107  Mass. 
522;  G^dMmy.i/eiiray,  184  Mass.  419;  Bullard 
V.  Kinney,  10  Cal.  60;  MeOreary  v.  Chandler, 
58  Me.  587;  i%«w  v.  i!rA»'7i#,  60  fil.  454;  i/^nry 
V.  Jackson,  87  Vt.  481;  T^lf  v.  Ward,  106 
Mass.  518. 

A  corporation  can  only  be  created  by  the  ac- 
tion of  law  and  authority  of  tbe  government. 

Dartmouth  College  v.  Woodward,  17  U.  8.  4 
Wheat.  51&-686,  4  L.  ed.  629-659;  Thompson 
V.  Waters,  25  Mich.  214.  12  Am.  Rep.  248; 
Merrick  ▼.  Van  8antf)oord,  84  N.  Y.  208;  Head 
Y,  Providence  Ins.  Co.  6  U.  8.  2  Cranch,  128- 
167,  2  L.  ed.  229-242;  Brice.  Ultra  Vires,  1; 
Ang.  &  A.  Corp.  §  1;  La.  Civ.  Code,  §418; 
Cal.  CiT.  Code,  g  288;  Ohio  it  M.  R  Co.  v. 
Wheeler,  66  U.  8.  1  Black.  286,  295^7  L.  ed. 
180,  182;  Thomas  v.  Dakin,  22  Wend.  78; 
Bailroad  Comrs.  v.  Portland  <&  0.  Cent.  R.  Co. 
68  Me.  269,  18  Am.  Rep.  208;  Tippecanoe 
County  Comrs,  v.  Lafayette,  M.  d  B.  IL  Co,  ^ 
Ind.  97. 

The  agreement  of  parties  can  never  create  a 
corporation. 

Boey  V.  Coleman,  AQ  Fed.  Rep.  221;  Sanford 
▼.  Gregg,  58  Fed.  Rep.  620:  Oregg  v.  Sanford, 
28  U.  8.  App.  818,  65  Fed.  Rep.  151;  Whitman 
▼.  Hubbell,  80  Fed.  Rep.  81;  Chapman  v.  Bar- 
ney, 129  U.  8.  677,  82  L.  ed.  800;  Dinemore  v. 
Philadelphia  d  R.  B.  Co.  2  W.  N.  C.  275; 
People,  Winchester,  v.  Coleman,  183  N.  Y.  279, 
16  L.  R.  A.  183;  Liverpool  d:L.L.<S!  F.  Ins.  Co. 
V.  Oliver,  Tl  U.  8.  10  Wall.  566, 19  L.  ed.  1029; 
Morawetz,  Priv.  Corp.  §  8. 

Tbe  organization  of  the  respondent  in  the 
state  of  New  York  was  simply  a  union  of  indi- 
viduals and  individual  interests  as  a  copartner- 
ship in  a  common  enterprise.  The  appellant 
simply  does  business  in  the  state  of  Minnesota 
like  any  individual,  enjoys  no  franchises  or 
peculiar  privileges  from  the  state,  operates  and 
conducts  its  business  as  individual  citizens 
operate  and  conduct  theirs,  and  up  to  the  pres- 
ent time  has  so  existed  and  done  business  with- 
out state  interference. 

People,  Bank  of  Watertoton,  v.  Watertown 
Assessors,  1  Hill,  616;  Stove  v.  Flagg,  72  111. 
897;  Atkinson  y.  Marietta  d  C.  R.  Co.  15  Ohio 
8t.  21. 

The  similarity  in  operation  or  the  exercise  of 
functions  which  corporations  peculiarly  claim 
cannot  clothe  an  organization  with  corporate 
capacity  without  the  fundamental  and  primary 
creating  law. 

Johnson  v.  Corser,  84  Minn.  855;  Finnegan 
Y.  Noerenherg,  52  Minn.  289,  18  L.  R.  A.  778; 
Williams  v.  Bank  of  Michigan,  7  Wend.  542; 
Wells  V.  Gates,  18  Barb.  557. 

The  proceeding  in  this  case  is  one  in  per- 
sonam. It  is  aimed  at  the  appellant  to  coobpel 
it  to  do  something.  No  substituted  service 
can  avail  the  relators,  no  matter  whether  such 
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substituted  service  be  attempted  by  attach' 
ment,  garnishment  publication,  or  service  upon 
a  representative. 

Pennoyer  v.  Neff,  95  U.  8.  714, 24  L.  ed.  665; 
Chauncey  v.  Wass,  85  Minn.  25;  Lydiard  v. 
UhuU,  45  Minn.  277;  Gloyd  v.  Trotter,  118  111. 
891;  BardweU  v.  Collins,  44  Minn.  97,  9  L.  R 
A.  152;  D'Arey  v.  Ketchum,  52  U.  8.  11  How. 
165,  18  L.  ed.  648;  Grover  di  B.  Sewing  Maeh. 
V.  Radcliffe,  187  U.  8.  294.  84  L.  ed.  671; 
Providence  Rubber  Co.  v.  Goodyear,  76  U.  8.  9 
Wall.  810,  19  L.  ed.  589;  Thompson  y.  WhO- 
man,  85  U.  8.  18  Wall.  464.  21  L.  ed.  900: 
Cooper  V.  Reynolds,  77  U.  8.  10  Wall.  808,  19 
L.  ed.  931;  Fairfax  v.  Alexandria,  28  Gratt. 
16;  Settlemier  v.  SuUivan,  97  U.  8.  477,  24  L. 
ed.  1111;  Hart  v.  Sansom,  110  U.  8.  151-155, 
28  L.  ed.  101-108;  Boswdl  v.  Otis,  60  U.  8.  0 
How.  886,  18  L.  ed.  164;  Pana  v.  BowUr,  107 
U.  8.  529,  27  L.  ed.  424;  Harkness  v.  ^fde,  08 
U.  8.  476, 25  L.  ed.  287;  Gray  v.  Batees,  8  Cal. 
562;  Pryor  v.  Downey,  50  Cal.  888,  19  Am. 
Rep.  656;  Bias  v.  Vance,  82  Miss.  198;  Stow  ▼. 
Chapin,  21  N.  Y.  8.  R.  88;  Bobbins  v.  Martin, 
43  La.  Ann.  488;  Schibsby  v.  Weetenholz,  L.  R. 
6  Q.  B.  155;  The  City  qf  Mecea,  L.  R  6  P. 
Div.  106;  Litchfield  v.  BurwOl,  6  How.  Pr. 
841;  8tory,  Const.  L.  §  589. 

Messrs.  H.  W.  Childs  and  George  B. 
Edjrertoii»  for  respondent: 

The  respondent  is  a  common  carrier. ' 

Gen.  Laws  1895,  chap.  152;  ^rieteneon  ▼. 
American  Exp.  Co.  15  Minn.  270,  2  Am.  Rep. 
122;  BueklandY.  Adams  Bxp.  Co.  97  Mass.  124, 
93  Am. 'Dec  68;  Sweet  v.  Barney,  28  N.  Y. 
885;  RusseU  v.  Livingston,  19  Barb.  846;  7  Am. 
&  Eng.  Enc.  Law,  pp.  641  et  seq,,  and  caaea 
cited. 

Express  companies  are  subject  to  the  fullest 
extent  to  the  railroad  and  warehouse  commia- 
sion  law. 

Gen.  Laws  1887,  chap.  10. 

The  district  court  acquired  Jurisdiction  by 
service  upon  the  agent  Owens. 

Gen.  8tat.  1894,  g  899. 

Joint-stock  associations  are  deemed  by  the 
authorities  as  partaking  of  the  character  of 
corporations. 

1  Morawetz,  Priv.  Corp.  g  6;  11  Am.  &  Eng. 
Enc.  Law,  p.  1039. 

It  is  clearly  within  the  power  of  the  legisla- 
ture to  prescribe  how  junsdiction  may  l£  ac- 
quired. 

7  Am.  &  Eng.  Enc.  Law,  p.  578. 

Jurisdiction  is  the  power  conferred  on  a 
court  by  Constitution  or  statute  to  take  cogni- 
zance of  the  subject-matter  of  a  litigation  and 
the  parties  brought  before  it. 

Brown,  Jurisdiction  of  Courts,  §  1. 

CoUinst  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  proceeding,  by  an  alternative 
writ  of  mandamus,  to  compel  the  Adams 
Express  Company,  doing  business  as  a  com- 
mon carrier  in  this  state,  to  print,  and  keep  for 
public  Inspection,  schedules  showing  the  classi- 
fication, rates,  fares,  and  charges  for  the  trans- 
portation of  property  of  all  kinds  and  classes  in 
force  and  charged  bv  it  in  this  state,  and  to  file 
a  copy  of  such  schedules  with  the  railroad  and 
warehouse  commission.  The  writ  was  issued 
on  the  relation  of  the  commission,  relying  on 
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the  provisiona  of  Laws  1895,  chap.  162,  and 
the  several  laws  therein  referred  to;  and,  when 
allowed  by  the  court,  it  was  ordered  that 
service  be  made  by  delivering  to,  and  leav- 
ing a  copy  of  the  writ  of  the  petition  and  of 
the  order  for  service  with,  J.  W.  Owen,  gen- 
eral agent  of  the  company.  On  the  return  day 
the  company  appeared  specially,  and  moved  to 
quash  the  writ  on  the  eround  that  the  court 
bad  not  acquired  jorisaiction  over  the  com- 
pany; such  motion  Iseing  based  on  all  of  the 
proceedings,  and  two  affidavits,  from  which  it 
appeared  that  Owen,  on  whom  service  had 
been  made,  was  the  local  agent  at  Bt.  Paul, 
and  not  the  general  agent,  and  that  the  com- 
pany was  not  a  corporation,  but  a  joint  slock 
association,  organized  in  the  state  of  ^ew  York, 
composed  of  a  large  number  of  shareholding 
members,  all  nonresidents.  The  motion  being 
denied,  the  company  appeals. 

In  directing  that  service  be  made  in  a  certain 
specified  way.  the  court  below  observed  the 
requirements  of  Gen.  Stat.  1804,  §  6979.  which 
provides  that  the  court  or  Judge,  by  an  indorse- 
ment on  the  writ  of  mandamus,  shall  allow  the 
same,  designate  the  return  dav,  and  direct 
the  manner  of  serving  a  copy  of  the  writ,  of  the 
allowance  thereof,  and  of  any  order  or  direc- 
tion of  the  court,  indorsed  on  the  writ  It  is 
also  provided,  bv  §  399,  that  whenever  a  com- 
mon carrier  refuses  or  neglects  to  obey  any 
lawful  order  or  requirement  of  the  commission, 
made  under  the  provisions  of  the  statute  under 
which  it  acts,  an  application  may  be  made  to 
the  court,  alleging  such  disobedience,  and  the 
court  ia  given  power  to  hear  and  determine 
the  matter  on  short  notice  to  the  carrier;  such 
notice  to  be  served  on  the  carrier,  his  or  its 
officers  or  agents,  or  servants,  in  such  manner 
aa  the  court  shall  direct.  That  the  regulation 
of  the  business  conducted  by  common  carriers 
is  one  over  which  the  legislature  has  full  power 
to  act,  and  that  ample  authority  can  by  law 
be  conferred  upon  the  railroad  and  warehouse 
commission  to  call  on  any  carrier  doing  business 
within  our  borders,  whether  a  natural  or  arti- 
ficial person,  resident  or  nonresident,  for  such 
information  aa  is  absolutely  essential  for  the 
proper  conduct  of  the  carrier  and  the  pro- 
tection of  the  public,  ought  not  to  be  ques- 
tioned. Counsel  does  not  contend  to  the  con- 
nat  this  time,  but  his  claim  is  that  service 
e  writ  made  in  the  manner  designated  by 
the  court,  and  as  such  service  was  attempted 
to  be  made  in  this  instance,  is  insufficient  to 
confer  any  jurisdiction  over  the  company,  a 
Joint-stock  association, — a  copartnership,«-«s  is 
claimed,  none  of  its  shareholders  having  been 
served,  or  having  voluntarily  appeared.  It  is 
nrged  in  support  of  this  contention  that  when 
the  legislature  attempted  to  confer  upon  the 
courts  the  power  to  determine  the  manner, 
or  upon  whom,  writs  of  mandamus  shall  be 
aerved  {%  5979,  9upra),  or  the  manner,  or 
upon  whom,  the  notice  prescribed  In  §  899, 
npra,  shall  be  served,  it  aelegated  its  powers 
to  the  judiciary,  and  the  latter  branch  of  the 
government,  when  acting,  assumes  a  power 
parely  legislative,  forbidden  by  the  Constitu- 
tion, or,  if  this  position  is  not  sustainable,  that 
any  statute  which  empowers  or  permits  a 
oonrt  to  direct  that  service  of  a  writ  or  order 
based  on  an  alleged  disobedience  or  violation  of 
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a  public  duty  by  a  common  carrier  may  be 
made  upon  its  agents  or  servants  authorizes 
jurisdiction  over  such  carrier  to  be  obtained 
without  due  process  of  law,— also  a  violation 
of  a  constitutional  right.  If  the  claim  last 
mentioned  is  well  founded,  a  nonresident  cor- 
poration, association,  copartnership,  or  indi- 
vidual, engaged  in  business  in  this  state  as  a 
common  carrier,  would  seem  to  be  bevond  the 
reach  of  process  of  the  courts,  or  orders  ema- 
nating from  the  commission,  unless  an  officer 
of  the  corporation,  or  a  member  of  the  asso- 
ciation or  of  the  partnership,  or  the  single 
individual  so  engaged  in  business,  should 
accidentally  be  found  within  our  territorial 
limits,  and  personal  service  be  thus  obtained. 

In  substance.  §  5979.  regulatin/;  the  service 
of  the  writ  of  niandamus,  has  been  the  st  ttute  of 
the  state  and  its  predecessor,  the  territory, 
since  the  enactment  of  Rev.  Stat.  1851 ,  chap. 
88,  §8.  A  change  in  the  phraseology  was 
made,  and  the  proviso  added,  by  Gen.  Laws 
1875,  chap.  68,  ^  2.  So  far  as  we  know,  the 
power  of  the  legislature  to  authorize  the  courts 
to  direct  the  manner 'in  which  service  of  a 
writ  of  mandamus  should  be  made,  or  the 
authority  of  the  court  to  make  an  order  as  to 
the  manner  of  service,  has  not  been  questioned 
heretofore  in  any  of  the  courts  of  this  state. 
At  common  law  the  rule  respecting  the  service 
of  this  writ  upon  a  private  corporation  was 
that  it  should  be  made  upon  the  bead  officer  of 
the  corporation,  or  upon  that  select  body  or 
person  within  the  corporation  whose  province 
It  was  to  put  in  motion  the  machinery  neces- 
sary to  secure  performance  of  the  duty  com- 
manded. The  recent  strictness  of  the  common 
law  also  required  that  such  service  should  be 
made  within  the  jurisdiction  of  that  sovereign tv 
by  which  the  corporation  was  created,  but  this 
strictness  was  long  ago  relaxed  so  as  to  permit 
service  to  be  made  within  the  jurisdiction 
wherein  the  corporation  had  engaged  in  busi- 
ness in  all  litigation  connect^  with  that 
business.  And  such  is  now  the  rule  independ- 
ently of  statute,  and  no  reasons  exist  why  this 
relaxation  should  not  be  extended  to  the  service 
of  prerogative  writs.  State.  Mercer  County 
Ctioien  Freeholders^  v.  Penntylvania  R.  Co,  42 
N.  J.  L.  490.  And  there  is  no  reason  why 
service  upon  joint-stock  associations  should  not 
be  made  in  the  same  manner  as  service  upon 
corporations.  It  may  be,  technically  speaking, 
that  such  an  association  is  nothing  more  than 
a  copartnership  formed  between  the  share- 
holders, but  this  is  immaterial.  It  is  merely  a 
question  of  definition,  and  they  have  been 
called  "quasi  corporations  of  a  private  char- 
acter." 1  Morawetz,  Priv.  Corp.  §  6.  They 
are  associations  having  some  of  the  features  of 
common-law  partnerships,  and  many  of  the 
features  of  private  corporations,  as  will  be 
obvious  upon  an  examination  of  defendant's 
articles  oi  association,  introduced  upon  the 
hearing  below.  We  are  not  only  confident 
that  in  authorizing  the  court  to  exercise  the 
power  of  directing  the  manner  in  which  service 
shall  be  made,  as  it  has  in  both  sections  (899 
and  5979),  there  has  been  no  dele/ration  of 
legislative  powers,  but  that  the  courts,  in 
the  absence  of  a  statute  expresslv  regulating  the 
subject,  have  always  possessed  the  ri^ht  and 
authority  to  direct  the  manner  in  which  pre- 
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rotative  writs  shall  be  served,  and,  in  case 
of  corporatioDS,  upon  whom  they  should  be 
served.  Of  course,  we  are  not  to  be  under- 
stood as  saying  that  this  power  could  be  exer- 
cised arbitrarily  and  unreasonably.  It  must 
be  within  the  rule  of  the  common  law  as  to 
service,  heretofore  stated.  And,  if  service  is 
made  upon  a  corporation  in  accordance  with 
that  rule,  such  service  is  due  process  of  law; 
for  the  real  question  is.  Has  the  proper  officer 
or  representative  of  the  corporate  body  received 
such  a  notice  as  will  give  it  or  him  an  oppor- 
tunity to  be  heard?  The  error  of  defendant's 
counsel  is  in  assuming  that  the  proceedings 
adopted  for  the  i emulation  of  common  carriers 
are  to  be  classed  with  those  usually  arisinf>:  in 
courts  of  justice,  and  that  all  steps  taken  must 
be  in  strict  accordance  with  those  which  end 
in  ordinary  judgments,  and  also  in  assuming 
that,  because  defendant  is  a  joint-stock  associa- 
tion, it  is  wholly  unlike  a  corporation.  Cer- 
tainly as  to  the  service  of  orders  issued  by  the 
commission,  and  of  prerogative  writs  issued  by 
the  courts,  no  substantial  distinction  can  be 
pointed  out.  £ach  has  its  olBcers,  its  board  of 
directors,  its  general  manager,  and  its  general 
and  local  agents.  If,  at  common  law,  service 
could  properly  be  made  upon  the  head  officer 
or  upon  the  p>erson  within  the  corporation  who 
would  be  expected  to  obey  the  command,  and 
be  valid,  why  could  not  service  be  made  upon 
a  general  or  local  a^ent  of  this  nonresident 
association,  and  be  valid,  provided  it  is  fairly 
to  be  inferred  from  the  record  that  he  came 
within  the  description?  We  have  here  an  asso- 
ciation of  nonresidents,  who  have  voluntarily 
assumed  a  position  in  the  transaction  of  busi- 
ness which  involves  duties  to  the  public.  The 
duty  in  the  present  case  grows  out  of  the  man- 
agement of  their  bnsiness  as  a  common  carrier 
in  this  state,  and  is  a  public  duty,  which  the 
association  seeks  to  evade  by  asserting  that 
the  person  upon  whom  service  has  been  made 
is  nothing  more  than  a  local  agent  in  the  city 


of  St.  Paul.  Nor  has  the  association  been  can- 
did enough  to  suggest  that  it  has  any  general 
manager  or  a^rent  within  the  state  upon  whom 
service  might  be  made  with  greater  probability 
of  reaching  the  association,  or  better  pros- 
pect of  obtaining  jurisdiction.  It  would  seem 
remarkable  if,  under  such  circumstances.  The 
courts  must  be  declared  powerless  to  enforce 
the  fulfilment  of  the  important  obligations 
which  this  and  every  other  nonresident  com- 
mon carrier  owes  to  the  public.  In  the  alraence 
of  any  showing  that  defendant  association  has 
a  general  manager  or  general  agent  in  this 
state,  or  any  officer  or  agent  superior  to  the 
one  on  whom  this  writ  was  served,  we  are 
justified  in  assuming  that  he  was  the  person 
whose  province  it  was  to  obey  the  command, 
to  cause  the  schedules  to  be  printed,  and  to  file 
with  the  commission  a  copy  of  the  same.  Aa 
local  agent  at  St.  Paul,  he  undoubtedly  bad 
in  his  possession  the  schedules  required,  for  be 
could  not  well  transact  business  without  them. 
If  so,  applying,  by  analogy,  to  a  joint  stock 
association  the  common  law  rule  as  to  service 
of  a  writ  of  mandamus  upon  a  corporation,  we 
regard  the  service  in  question  as  sufficient  for 
the  court  to  proceed.  What  the  remedy  will 
be  if  the  rule  is  made  absolute,  and  a  peremp- 
tory writ  issued,  we  are  not  required  to  express 
any  opinion. 

Counsel  for  the  state  have  contended  that 
this  service  could  be  upheld  ander  Gen.  Stat. 
1894,  §  5200,  while  counsel  for  defendant 
insists  that  this  statute  is  unconstitutional. 
The  present  law  is  the  original  act  as  amended 
(Gen.  Laws  1891,  chap.  79),  and  the  amenda- 
tory act  is  attacked  upon  the  ground  that  the 
subject  is  not  expressed  in  the  title.  We  need 
not  determine  this  point,  for,  if  the  amendatory 
act  does  come  within  the  constitutional  inhibi- 
tion, service  was  properly  made  under  either  of 
the  sections  heretofore  commented  on. 

Order  affirmed  and  case  remanded. 
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1.  The  attempt  to  grive  police-courts 
concurrent  Jurisdiction  with  the  su- 
preme court  In  any  ciiminal  case  where  tbe 
tine  does  not  exceed  $S00  and  tbe  term  of  im- 
prisonment does  not  exceed  one  year,  altbouirb 
tbe  olTeDses  thus  punishable  were  not  wiibin  the 
Jurisdiction  of  a  justice  of  tbe  peace  In  1784,  ren- 
ders Laws  1885,  chap.  117,  unconstitutional,  be- 
cause it  impairs  tbe  constitutional  ri^bt  of  trial 
by  Jury  and  of  a  presentment  or  indictment  be- 
fore prosecution  in  cases  in  wbicb  such  rifrhts 
existed  wben  tbe  state  Constitution  was  adopted. 

Note.— For  Jury  trial  on  appeal  to  satisfy  tbe 
constitutional  rifrht  to  Jury,  see  Miller  y.  Com. 
(Va.)  15  L.  K.  A.  441,  and  noLt;  also  Brown  v.  Epps 
(Va.)27L.  R.A.67tI. 

S8  I.,  a,  A. 


2«  A  Jury  trial  upon  appeal  does  not  an- 
swer tbe  constitutional  guaranty  of  a  right  to  be 
tried  by  Jury. 

8.   The  court  cannot  eliminate  an  in  ralid 

provision  for  a  recoirnizance  from  a  statute  pro- 
vidinK  tberefor  as  a  condition  of  appeal  from  a 
conviction  in  order  to  sustain  tbe  statute  as  au- 
thorizing an  appeal  without  a  recognizance. 

4.  The  constitutional  ri^ht  to  an  ac- 
cusation by  information  before  being  put 
on  tnal  for  a  misdemeanor  stands  on  the  same 
ground,  under  Const,  art.  88,  as  tbe  right  to  in- 
dictment before  being  put  on  trial  for  felony. 

(OZarfc,  WaJOaee^  and  Pike^  JX,  dissenU) 
(July  SU 1898.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Merrimack  County  Court  denying  his 
naotion  to  dismiss  an  appeal  from  a  Judgment 
of  a  police  Justice  convicting  him  of  an  ag- 
gravated assault  for  the  alleged  reason  that  the 
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proceedings  were  beyond  the  jurisdiction  of 
the  police  magistrate.    Svttained, 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  F.  Borbankv  for  defendant: 

Cbaper  1 17  of  Ibe  Laws  of  1895  is  unconsti- 
tutional because  it  seriously  impairs  tbe  right 
of  jury  trial. 

The  language  of  the  Constitution  is  to  be  un- 
derstood in  the  sense  in  which  it  was  used  at 
the  time  of  its  adoption.  Opinion  of  Justices, 
44  N.  H.  635.  At  that  time  all  criminal  cases, 
except  those  of  the  most  trivial  character, were 
tried  by  jury.  A  person  charged  with  as 
serious  a  crime  as  aggravated  a^ault  was  by 
law  and  settled  usage  entitled  to  a  jury  trial, 
and  his  right  to  such  a  trial  was  unqualified, 
unfettered,  unclogged,  and  absolute. 

Opp  V.  Htnniker,  55  N.  H.  187,  20  Am. 
Rep.  194:  1  N.  H.  Prov.  Papers,  887,  895.  450; 
3  Prov.  Papers,  183. 

Tbe  defendant  in  this  case  not  having  been 
convicted  *'by  the  judgment  of  his  peers  or  the 
law  of  the  land,"  tbe  conviction  is  void,  and 
the  appeal  should  be  dismissed. 

Rj9i  Kingston  v.  Towle,  4S  N.  H.  64,  97  Am. 
Dec.  575.  2  Am.  Rep.  174. 

Tbe  present  case  bein&r  beyond  the  jurisdic- 
tion of  a  justice,  this  burden  was  not  a  inci- 
dent to  the  defendant's  constitutional  right  of 
jurv  trial. 

Copp  V.  Henniker,  55  N.  H.  202.  20  Am. 
Rep.  194;  Saco  v.  Wentw&rth,  37  Me.  165,  58 
Am.  Dec.  786;  Greene  v.  Briggs,  1  Curt.  C.  C. 
311. 

.Vessra.  W.  D.  Hardy,  H.  I.  Gobs, 
George  B.  Cox,  J.  W.  Remick,  and  D« 
C.  Remick  for  the  State. 

Carpenter,  Cb.  J.,  delivered  the  opinion 
of  the  court: 

An  aggravated  asAault  is  punishable  by  a 
a  6ne  not  exceeding  $200^  or  by  imprisonment 
not  exceeding  one  year,  or  by  botb.  Pub. 
Stat.  chap.  278,  ^  21.  If  the  police  court  bad 
no  jurisdiction  to  try  and  determine  tbe  ques- 
tion of  tbe  defendant's  guilt  or  innocence  of 
tbe  offense  charged  in  the  complaint,  tbe  judg- 
ment is  void,  and  the  appeal  must  be  dis- 
missed. State  V.  Dolby,  49  N.  H.  483,  6  Am. 
Rep.  588:  >t/xte  v.  Bunnnls,  49  N.  H.  498; 
IState  V.  Thornton,  63  N.  H.  114;  State  v.  Ptr- 
kins,  63  N.  H.  89.  By  tbe  act  of  March  29, 
1895  (Laws  1895,  chap.  117,  g  1),  jurisdiction 
of  all  criminal  cases  where  the  fine  does  not 
exceed  $200,  and  the  term  of  imprisonment 
does  not  exceed  one  year,  is  expresslv  con- 
ferred upon  police  courts;  and  if,  under  tbe 
Constitution,  the  legislature  bad  the  power  to 
enact  it,  the  defendant's  motion  to  dismiss  the 
appeal  was  properly  denied.  *'No  subject  shall 
be  arrested,  imprisoned ,,despoiled,  or  deprived 
of  bis  property,  immunities,  or  privileges,  put 
out  of  the  pro'ection  of  the  law,  exiled,  or  de- 
pived  of  his  life,  liberty,  or  estate,  but  bv  tbe 
judgment  of  his  peers  or  by  the  law  of  the 
land."  Bill  of  Rights,  art.  15.  It  has  never 
been  denied  or  doubted  that  by  this  article  trial 
by  jury  according  to  the  course  of  the  common 
law  is  secured  to  tbe  defendant  in  all  criminal 
cases  without  exception.  State  v.  Bnyfi6  N.  H. 
406,  407, 56  Am.  Rep.  529.  It  is  the  only  pro- 
vision of  the  Constitution  relating  to  trial  by 
jury  for  prosecutions  for  crimes  not  capital. 
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Strike  it  out,  and  there  is  nothing  to  prevent'the 
enactment  of  a  statute  providing  that  all  crimi- 
nal offenses  now  known  to  our  law, except  mur- 
der in  the  first  degree,  may  be  tried  and  deter- 
mined without  a  jury  by  tbe  supYeme  court,  by 
H  justice  of  the  peace,  or  by  a  police  court.  The 
framers  of  the  Constitution,  who  took  care  to 
secure  a  jury  trial  to  tbe  parties  in  a  contro- 
versy over  the  smallest  amount  of  property 
(Bilf  of  Rights,  art.  20;  Const.  1792,  art.  77), 
did  not  intend  to  leave  in  doubt  the  right  of 
persons  charged  with  an  offense,  however 
trivial  (68  N.  lH.407.  56  Am.  Rep.  529),  against 
tbe  criminol  law,  to  a  like  trial.  Their  lan- 
guage means  what  they  understood  it  to  mean: 
"The  language  of  the  Constitution  is  to  be  un- 
derstood in  the  sense  in  which  it  was  ustd  at 
tbe  time  of  its  adoption."  Opinion  of  Justices, 
44  N.  H  683,6^35,  41  N.  H.  550.  551;  Hale  v. 
Everett,  53  N.  H.  9,  170, 16  Am.  Rep.  82;  Copp 
V.  Eenniker,  55  N.  H  179,  193.  20  Am.  Rep. 
1 94 ;  State,  Wtodes.  v.  Sa unders,  66  N.  H.  39.  76, 
18  L.  R.  A.  646;  Statey.  Griffln,  66  N.  H.  826, 
327.  Whatever  the  parties  to  the  Great  Charter 
understood  in  1215  to  be  the  meaning  of  tbe 
words  "by  the  judgment  of  his  peers"  { Ilurtado 
V.  adifornia,  110  U.  S.  516,  529.  28  L.  ed. 
2"2,  236;  1  Stephen,  Hist.  Crim.  Law  Eng.  162; 
1  Pol.  &  M.  HisL  Eng.  Law,  152,  note.  518: 
Hall,  Mid.  Ages.  842,  note),  our  fathers  in 
1784,  as  well  as  the  first  continental  Congress, 
in  1774,  understood  them  to  mean  trial  by  jury, 
—that  they  secured  to  them  *'the  great  aud  in- 
estimable privilege  of  being  tried  by  their 
peers  of  the  vicinage  according  to  tbe  course" 
of  the  common  law.  2  Kent,  Com.  6.  Such 
was  tbe  understanding  of  Coke  when  be  wrote 
his  commentary  on  the  Great  Charter.  2  Inst. 
28. 29, 48-50.  Precisely  what  signilicance  is  to 
be  given  to  the  words  "or  the  law  of  tbe  land" 
need  not  now  b<»  considered.  Mayo  v.  Wilson, 
1  N.  H.  53.  50-59;  Dartmouth  College  v.  Wood- 
toard,  I  N.  H.  Ill,  130:  2  Kent,  Com.  13; 
Cooley,  Const.  Lim.  858,  356;  2  Inst.  50-52. 
VVbatcver  may  be  their  meaning,  they  do  not 
restrict  or  qualify  the  right  of  trial  by  jury  in 
prosecutions  for  crime.  "Tbe  Constitution 
contains  no  definition  or  description  of  the  trial 
by  jury.  ...  It  is  referred  to  in  the  Bill  of 
Rights  as  an  institution  which  constant  prac- 
tice from  the  earliest  periods  of  the  colonial 
history  had  made  perfectly  familiar  to  the  peo- 
ple; and  when  trial  by  jury  is  spoken  of  in 
the  Constitution  tbe  term  must  be  understood 
to  mean  that  method  of  trial  according  to  the 
common  law  of  England,  and  substantially 
such  as  was  used  and  practised  at  that  time  in 
this  state."  Chief  Justice  Perley's  charge  to 
tbe  ^rand  jury  \l  Plymouth,  November,  1866. 
It  **is  a  trial  according  to  tbe  course  of  tbe 
common  law,  and  tbe  same  in  substance  as 
that  which  was  in  use  when  -the  Constitu- 
tion was  framed."  East  Kingston -v.  Towle y^^ 
N.  H.  57,  64. 97  Am.  Dec.  575,  2  Am.  Rep.  174; 
Copp  v.  IJenniker,  55  N.  H.  179.  193-203.  20 
Am.  Rep.  194;  Eingy.  Hopkins,  57  N.  H.  334. 
850;  Story,  Const.  §  1783.  *The  essentials  of 
jury  trial  .  .  .  are  shown  by  common-law 
principles  and  by  history."  State,  Rhodes,  v. 
Saunders,  66  N.  H.  39.  76,  18  L.  R.  A.  646. 
* 'Accusations  of  criminal  conduct  are  tried  at 
the  common  law  by  jury:  and  wherever  the 
right  to  this  trial  is  guaranteed  by  the  Const!- 
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tution  without  qualification  or  restriction  it 
must  be  understood  as  retained  in  all  those 
cases  which  were  triable  by  jury  at  the  com- 
mon law  and  .with  all  the  common-law  inci- 
dents to  a  jury  trial,  so  far,  at  least,  as  they 
can  be  refi^arded  as  tending  to  the  protection 
of  the  accused."  Cooley,  Const.  Lim.  4th  ed. 
894.  It  is  essential  to  a  jury  trial  that  it  be 
had  in  a  court  of  competent  jurisdiction  pre- 
sided over  by  a  judge  qualified  to  instruct  the 
jury  in  matters  of  law.  Pierce  v.  State,  13 
N.  H.  536,  566-569;  State,  Rhoden,  v.  'Saunders, 
66  N.  H.  89,  76,  18  L.  R.  A.  646.  ''Another 
excellency  of  this  trial  is  this:  that  the  judge  is 
always  present  at  the  time  of  the  evidence  given 
in  it.  Herein  he  is  able  in  matters  of  law  emerg- 
ing upon  the  evidence  to  direct  them,  and  also 
in  matters  of  fact  to  give  them  a  great  light  and 
assistance  by  his  weighing  the  evidence  before 
them,  and  observing  where  the  question  and 
knot  of  the  business  lies."  Hale,  Com.  Law, 
291,  292. 

There  must  be  a  lawful  accusation.  This  is 
as  essential  to  a  common- law  trial  by  jury  as 
any  other  incident,— as,  for  example,  the  num- 
ber of  the  jurors,  and  the  unanimity  of  their 
verdict.  By  the  common  law  of  the  colony 
no  one  could  be  subjected  to  a  trial  for  any 
criminal  offense  beyond  the  jurisdiction  of  a 
justice  of  the  peace,  except  upon  an  indictment 
returned  by  a  grand  jury  in  cases  of  felony, 
or  in  the  case  of  misdemeanors,  on  such  in- 
dictment, or  upon  an  information  filed  by  the 
attorney  general.  The  English  common  law 
respectmg  appeals  of  murder  and  other  crimes 
(4  Bl.  Com.  812-816),  and  its  rule  that  one 
found  guilty  of  a  felony  by  the  verdict  of  a 
jury  in  a  civil  cause  might,  without  other  ac- 
cusation, be  put  on  trial  for  the  crime  (1  Cbitty, 
Crim.  L.  1d4,  165;  Bacon,  Abr.  Indictment. 
B),  were  never  adopted  here.  The  provincial 
act  of  1718  (Prov.  Laws  1771,  chap.  86),  relat- 
ing to  the  power  and  duty  of  coroners  in 
taking  inquisitions  of  death,  was  declaratorv 
of  the  common  law.  Bacon,  Abr.  Coroner,  C; 
1  East,  P.  C.  881.    It  is  not  material  to  the 

S resent  inquiry  whether  the  colony  adopted  the 
Inglish  common-law  doctrine  that  upon  the 
inquisition  alone  one  could  be  put  on  his  trial 
for  the  homicide  (4  Bl.  Com.  801,  802)  because 
a  coroner's  jury  was  a  grand  jury  (1  Hale,  P. 
C.  161.  note;  2  Hale,  P.  C.  59;  2  Burn,  Justice 
of  the  Peace  [29th  ed.]  29;  Act  1718.  mpra; 
Act  June  10,  1791;  Laws  1797,  p.  182),  and 
their  inquisition  an  indictment  (2  Inst.  82, 550; 
4  Coke,  46,  47;  Reg.  v.  Ingham,  5  Best  &  S. 
257,  270).  If  in  colonial  times  or  since  there 
ever  was  such  a  trial,  no  record  or  historical 
mention  of  it  has  been  produced.  Without  an 
accusation  by  indictment  or  information,  no 
one  could  be  tried  or  punished  for  any  crim- 
inal offense  not  within  the  jurisdiction  of  a 
justice  of  the  peace.  The  required  accusation 
was  not  a  mere  form  of  procedure,  but  a  sub- 
stantial protection  of  every  citizen  against  false 
and  malicious  charges  of  crime;  a  valuable|8e- 
curity  of  his  "life,  liberty,  and  estate,"  and  of 
his  enjovment  thereof.  *'As  for  trials  in 
causes  criminal,  they  have  this  further  advan- 
tage: that  regularly  the  accusation,  as  prepara- 
tory to  a  trial,  is  by  a  grand  jury.  So  that,  as 
no  man's  interest,  according  to  the  course  of 
the  common  law,  is  to  be  tried  or  determined 
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without  the  oaths  of  a  jury  of  twelve  men,  so 
no  man's  life  is  to  be  tried  but  by  the  oaths  of 
twelve  men,  and  by  the  preparatory  accusation 
or  iodiotment  by  twelve  men  or  more,  prece- 
dent to  his  trial.''  Hale,  Com.  Law,  295.  "In 
times  of  difficulty  and  danger  more  is  to  be 
apprehended  from  the  violence  and  partiality 
of  judges  appointed  by  the  Crown,  in  suits  be- 
tween the  King  and  the  subject,  than  in  dis- 
putes between  one  individual  and  another,  to 
settle  the  metes  and  boundaries  of  private  prop- 
erty. Our  law  has  therefore  wisely  placed 
this  strong  and  twofold  barrier,  of  a  present- 
ment and  a  trial  by  jury,  between  the  liberties 
of  the  people  and  the  prerogative  of  the 
Crown.  .  .  .  The  founders  of  the  English  law 
have  with  excellent  forecast  contrived,  that  no 
man  should  be  called  to  answer  to  the  King 
for  any  capital  crime  unless  upon  the  prepara- 
tory accusation  of  twelve  or  more  of  bis  fellow 
subjects,  the  grand  jury;  and  that  the  truth 
of  every  accusation  .  .  .  should  afterwards  be 
confirmed  by  the  unanimous  suffrage  of  twelve 
of  his  equals  and  neighbors,  indifferently 
chosen  and  superior  to  all  suspicion.  So  that 
the  liberties  of  England  cannot  but  subsist  so 
long  as  this  palladium  remains  sacred  and  in- 
violate, not  only  from  all  open  attacks,  .  .  . 
but  also  from  hU  secret  machinations  which 
mav  sap  and  undermine  it  by  introducing  new 
and  arbitrary  methods  of  trial  by  justices  of 
the  peace,  commissioners  of  the  revenue,  and 
courts  of  conscience.  And.  however  con- 
venient these  may  appear  at  first,  ...  let  it 
be  again  remembered  .  .  .  that  these  inroads 
upon  this  sacred  bulwark  of  the  nation  are 
fundamentally  opposite  to  the  spirit  of  our 
Constitution,  and  that,  though  be^n  in  trifles, 
the  precedent  may  gradualljr  increase  and 
spread,  to  the  utter  disuse  of  juries  in  questions 
of  the  most  momentous  concern."  4  BL 
Com.  849,  850.  With  this  language  of  Black- 
stone  the  members  of  the  bar  who  assisted  in 
framing  the  Constitution  in  1784  were  familiar. 
His  work  was  the  chief,  if  not  the  only,  legal 
text-book  they  possessed.  It  is  morally  certain 
that  the  people  among  their  reserved  rights  did 
not  intend  to  omit,  and  did  not  understand 
that  they  did  omit,  any  part  of  this  *  twofold 
barrier"  against  oppression,  this  **8acred  bul- 
wark" of  their  liberties.  "The  grand  jury 
perform  most  important  public  functions,  and 
are  a  great  security  to  the  citizens  against 
vindictive  prosecutions  either  by  the  govern- 
ment, or  by  political  partisans,  or  by  private 
enemies."  2  Story,  Const,  t^  1779.  "If  .  .  . 
the  people  are  enlightened  and  honest,  and 
zealous  in  defense  of  their  rights  and  liberties, 
it  will  be  impossible  to  surprise  them  into  a 
surrender  of  a  single  valuable  appendage  of 
the  trial  by  jury."  Id.  §1786.  "The  right  of 
individual  citizens  to  be  secure  from  an  open 
and  public  accusation  of  crime,  and  from  the 
trouble,  expense,  and  anxiety  of  a  public  trial 
before  a  probable  cause  is  established  by  the 
presentment  and  indictment  of  a  grand  Jury, 
in  case  of  high  offenses,  is  justly  regarded  aa 
one  of  the  securities  to  the  innocent  against 
hasty,  malicious,  and  oppressive  public  prose- 
cutions, and  as  one  of  the  ancient  immunities 
and  privfleges  of  English  liberty."  Jones  v. 
Robbint,  8  Gray,  829,  844. 
In  the  case  of  misdemeanors,  the  lequira- 
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meat  of  an  infonnatioQ  filed  by  a  sworn  pub- 
lic officer,  learned  in  the  law,  who  has  no  mo- 
tive '*otber  than  to  protect  and  promote  the 
public  interest"  (State  v.  Dover,  0  N.  H.  472), 
and  whose  duty  it  is  as  much  to  secure  the 
innocent  from  persecution  as  to  prosecute  the 
guilty,  affords  a  protection  airainst  unfounded 
and  malignant  charges  at  least  equal  to  that 
afforded  by  the  grand  jury  in  the  case  of  fel- 
onies. It  would  be  much  greater  than  that 
of  the  latter  if  the  proceedings  and  practice  in 
the  grand- jury  room  were  the  same  here  as  in 
England,  where,  to  prevent  vexatious  indict- 
ments for  certain  misdemeanors,  it  has  been 
found  necessary  to  provide  by  statute  that  no 
one  shall  lay  before  the  grand  jury  a  charge  of 
certain  misdemeanors  without  permission  of  a 
judge,  the  attorney  general,  or  of  the  solicitor 
general,  unless  he  is  bound  over  to  prosecute 
by  a  naagistrate.  The  criminal  code  commis- 
sioners in  1879  recommended  that  the  restric- 
tion be  extended  to  all  offenses.  1  Stephen, 
Hist.  Grim.  Law  Eng.  298,  294.  In  this  sUte 
grand  juries  have,  it  is  believed,  usually,  if  not 
always,  been  instructed  not  to  return  a  bill 
against  the  accused  unless  upon  the  evidence 
laid  before  them — the  state's  evidence  alone— 
they  are  satisfied  of  his  guilt  beyond  a  reason- 
abledoubt.  1  C  hitty,  Cnm.  L.  818;  4  Bl.  Com. 
803.  But  whether  this  is  the  true  rule  or  not, 
the  law  that  no  man  can  be  publicly  arraigned 
and  put  on  trial  for  any  alleged  crime  upon  the 
mere  accusation  of  his  neighbor,  though  made 
under  oath,  until  the  charge  has  been  investi- 
gated, and  found  true,  or  probably  true,  by  a 
grand  jury  of  his  fellows,  or  an  impartial  pub- 
lic ofllcer,  is  an  invaluable  protection  against 
false  and  malignant  accusations  of  crime.  In 
the  exceptional  class  of  cases  referred  to. — 
cases  of  which  a  justice  of  the  peace  in  1784 
bad  jurisdiction, — the  right  of  the  accused  was 
to  obtain  a  jury  trial  by  taking  an  appeal  from 
the  judgment  of  the  justice  on  giving  security 
to  prosecute  it.  and  paying  costs.  JState  v.  Grif- 
fin, 66  N.  H.  826.  This  burden  upon  the  right 
of  jury  trial  has  been  maintained  under  the  Con- 
stitution upon  the  sole  ground  that  it  existed 
when  the  Constitution  was  adopted.  Gopp  v. 
Henniker,  65  N.  H.  179, 195,  196. 20  Am.  Rep. 
194.  In  all  other  cases  trial  by  jury  was  free. 
The  accused  was  not  obliged  to  purchase,  or 
even  to  demand,  it.  Without  it,  he  could  not 
be  convicted  or  punished.  It  was  his  right  not 
to  be  "deprived  of  life,  liberty,  or  estate"  for 
any  criminal  offense,  until  in  the  due  course 
of  the  common  law  a  verdict  of  guilty  against 
him  was  obtained.  The  burden  rested  not 
upon  him  to  procure  either  a  trial  or  an  ac- 
quittal. It  rested  on  the  state — the  prosecu- 
tion— to  obtain  a  trial  by  jury,  as  well  as  a 
conviction  by  their  verdict.  If  he  pleaded  not 
guilty,  he  was  not,  and  could  not  be,  required 
to  do  or  say  anything  more.  The  law 
esteemed  him  innocent  until  a  verdict  to  the 
contrary  was  rendered.  The  common  law — 
the  words  of  the  Great  Charter— assured  him 
that  he  should  not  be  condenmed  or  punished 
for  any  criminal  offense  until  a  verdict  of 
guilty  by  a  Jurv  of  his  equals  was  first  ob- 
tained against  him.  That  the  common-law 
right  of  trial  by  jury  in  criminal  cases  as  it 
existed  here  in  1784,  with  alliU  incidents,  "so 
far,  at  least,  as  they  can  be  regarded  aa  tend- 
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ing  to  the  protection  of  the  accused,"  is  secured 
to  the  people  by  the  Constitution,  is  not  open 
to  doubt.  It  is  established  by  numerous  judg- 
ments of  the  court,  and  is  not  questioned  by 
the  counsel  for  the  state. 

The  question  presented  is  whether  this  right 
is  infringed  or  substantially  impaired  by  the 
act  of  March  29,  1895  (Laws  1895,  chap.  117), 
which  provides  that  ''police  courts  shall  have 
concurrent  jurisdiction  with  the  supreme  court 
in  any  criminal  case  where  the  fine  does  not 
exceed  $200  and  the  term  of  imprisonment  does 
not  exceed  one  year.  In  case  of  an  appeal  in 
any  case  which  is  beyond  the  jurisdiction  of  a 
justice  of  the  peace,  the  appellant  shall  enter 
into  recognizance  as  in  other  cases  in  any  sum 
not  less  than  $100,  nor  more  than  $800."  It 
is  not  claimed  that  offenses  punishable  by  such 
a  fine  or  term  of  imprisonment  were,  in  1784, 
within  the  jurisdiction  of  a  justice  of  the  peace. 
In  substance,  the  act  (on  the  interpretation 
most  favorable  to  the  state)  declares  that  a 
per^n  accused  in  the  cases  specified  may  be 
tried,  found  guilty,  and  condemned  to  the  pre- 
scribed punishment  by  a  police  judge,  subject 
onlv  to  the  right  of  appeal  provided  by  the  gen- 
eral law  as  follows:  "A  person  sentenced  for 
an  offense  by  a  police  court  .  .  .  may  at  the 
time  such  sentence  is  declared  appeal  there- 
from to  the  supreme  court  at  the  trial  term 
next  to  be  holden  for  the  county.  Before  the 
appeal  is  allowed  the  appellant  shall  enter  re- 
cognizance wiih  sufficient  sureties  in  a  reason- 
able sum,  not  exceeding  $100.  to  appear  at  the 
court  of  appeal,  to  prosecute  his  appeal  with 
effect,  to  abide  the  order  of  the  court  thereon, 
and,  if  so  required,  to  be  of  good  behavior  in 
the  meantime.  If  the  appellant  fails  to  enter 
and  prosecute  his  appeal  ...  his  recognizance 
shall  be  declared  forfeited,  and  the  clerk  .  .  . 
shall  transmit  to  the  .  .  .  police  court  ap- 
pealed from  a  certificate  of  such  forfeiture. 
The  justice  shall  record  such  certificate,  shall 
add  to  the  costs, fees  for  copies  sent  to  the 
clerk,  50  cents  for  the  clerk's  certificate,  and 
50  cents  for  recording  it;  and  he  ahall  issue  a 
mittimus  to  carry^  into  effect  the  original  sen- 
tence with  such  increased  costs."  Pub.  Btac 
chap.  253,  §^  2rA,  If,  because  of  bis  poverty, 
or  because  he  is  a  stranger  in  a  strange  land, 
or  for  other  reason,  he  is  unable  to  obtain 
sufficient  sureties,  or  to  pay  the  required  fees, 
the  accused  has  no  appeal,  and  no  jury  triaL 
If  he  secures  his  appeal,  but  is  unable,  or  for 
anv  cause  fails,  to  enter  and  prosecute  it,  not 
only  is  the  sentence  of  the  police  court  affirmed, 
but  he  is  charged  with  additional  costs,  and 
his  recognizance  is  forfeited.  In  other  words, 
for  taking  and  failing  to  pursue  his  appeal 
he  is  subjected,  not  only  to  the  original 
sentence,  but  also  to  the  penalty  of  paying 
costs,  and  the  amount  of  his  recognizance. 
The  only  ground  upon  which  it  has  l^en  held 
or  claimed  that  under  the  Constitution  the 
right  of  jury  trial  may  be  subjected  to  these 
burdens  is  that  in  17M  they  existed  by  law 
In  cases  within  the  jurisdiction  of  a  justice  of 
the  peace;  that  it  is,  with  these  burdens  upon 
it,  the  same  trial,  in  substance,  as  that  which 
was  in  use  in  those  cases  when  the  Constitution 
was  framed.  It  is  not  questioned  that  the 
imposition  of  these  burdens  on  the  right  of 
jury  trial  in  any  other  cases  forbidden    by 
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the  Ck)iistitutioD.  "If,  in  a  class  of  crimiDal 
cases,  at  tbe  date  of  the  CoDstitutioD,  a  de- 
fendant was  entitled  to  a  jury  trial  upon  his 
compljing  with  the  siniele  condition  of  remain- 
ing m  custody,  or  giving  securily  for  his  ap- 
pearance merely,  as  he  mi^ht  elect,  his  con- 
stitutional right  would  be  infringed  by  such  a 
material  alteration  of  the  terms  on  which  he 
can  enjoy  the  right,  as  making  his  enjoyment 
of  it  depend  upon  his  paying  a  jury  fee,  or 
the  costs  of  the  prosecution,  or  giving  se- 
curity for  his  appearance  without  the  oi>iion  of 
remaining  in  custody,  or  giving  security  for 
anything  else  than  his  appearance,  or  incurring 
tl)e  Tidk  of  increased  punislimeot,  or  submit- 
ting to  anything  else  that  would  operate  as  a 
penalty  for  the  exercise  of  the  right."  Copp  v, 
Henniker,  55  N.  H.  179.  202. 20  Am.  Rep.  194; 
State  V.  GHffln,  66  N.  H.  326,  828,  and  cases 
cited. 

But  it  is  sugirested  that  the  court  may  grant 
an  appeal  witiiout  requiring  the  defendant  to 
comply  with  the  requirements  of  tbe  law  reg- 
ulating appeals;  that  an  appeal  may  be  al- 
lowed upon  the  defendant's  merely  recogniz- 
ing for  bis  appearance,  as  in  cases  where  he  is 
bound  over  to  answer.  Tbe  Matute  admits 
of  only  two  possible  constructions.  It  either 
does  or  does  not  confer  tbe  right  of  appeal.  If 
it  does  not,  nobody  contends  that  it  can  be 
sustained.  If  it  does,  it  gives  the  appeal  pro- 
vided by  tbe  general  law.  This  is  undoubt- 
edly the  true  construction.  It  is  what  tiie  legis- 
lature intended.  The  statute  is  to  be  read 
precisley  as  if  the  general  law  of  appeal  were 
repeated  in  it  and  re-enacted.  But  there  was 
no  occasion  for  re-enacting  the  general  law. 
Statutes  are  construed  in  view  of  the  existing 
law.  The  general  law  of  appeal — the  provi- 
sion that  any  person  sentenced  by  a  police 
court  may  appeal  therefrom — extends  to  every 
case  created  by  subsequent  legislation  that 
falls  within  it.  Roberts  v.  Stark,  47  N.  H. 
228,  225;  State  v.  7?t/m,  51  N.  H.  873;  Stale  v. 
Bean,  63  N.  H.  249.  An  appeal  from  a  sub- 
ordinate tribunal's  determination  of  fact  is  un- 
known to  the  common  law.  It  exists  only  by 
Mutute.  Wetherhee  v.  Johnson,  14  Mass.  412, 
420;  Com.  v  .Richards,  17  Pick.  295.296;  Unittd 
States  V.  Wonson,  1  Gall.  5.  14,  15:  State  v. 
WJiite,  41  N.  H.  194,  196.  The  court  cannot 
allow  an  appeal  where  none  is  provided,  nor 
can  it  dispense  with  any  of  tbe  prescribed  con- 
ditions of  an  appeal  that  is  provided.  When 
the  legislature  declares  that  before  an  appeal  is 
granted  the  appellant  shall  enter  into  a 
recognizance,  the  court  cannot  say  that  it 
shall  be  granted  without  a  recognizance.  For 
appeal  on  condition  the  court  cannot  substi- 
tute appeal  without  condition.  For  the 
appeal  intended  and  provided  by  the  legisla- 
ture the  court  cannot  substitute  an  appeal 
which  tbe  legislature  did  not  intend.  Tbe 
court cauDOt  lawfully  legislate.  Undoubtedly, 
*'whcn  a  statute  may  constitutionally  operate 
upon  certain  persons,  or  in  certain  cases,  and 
was  not  evidently  intended  to  conflict  with  the 
Constitution,  it  is  not  to  be  held  unconstitu- 
tional merely  because  there  may  be  persons  to 
whom,  or  cases  in  which,  it  cannot  constitution- 
ally apply;  but  it  is  to  be  deemed  constitutional, 
and  to  be  construed  not  to  apply  to  the  latter 
pcrsong  or  cases, on  the  ground  that  courts  are 
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bound  to  presume  that  tbo  Iceislntnre  did  not 
intend  to  violate  the  Constitution  "  Opinion  of 
Ju9tiees,  41  N.  H.  553,  555.  This  is  merely 
saying  that  a  statute  is  to  be  held  unconstitu- 
tional in  those  particulars  only  that  conflict 
with  the  Constitution.  So,  "where  there  are 
different  provisions  in  the  same  statute  so  dis- 
tinct and  incfependent  that  tbe  one  may  not 
have  been  the  motive  or  inducement  to  the 
other,  one  may  be  held  valid  and  tbe  otbeK" 
unconstitutional  and  void.  Jones  v.  Robbins^ 
8  Gray.  329,  888:  Nolant^  Case,  122  Mass.  330, 
832,  883.  A  statute  made  in  express  terms 
both  retrospecthve  and  prospective  naay  be 
held  valid  so  far  as  it  looks  to  the  future 
and  void  so  far  as  it  affects  past  transactions. 
Kent  V.  Gray,  53  N.  H.  576:  Roekport  v. 
Walden,  54  N.  H.  167,  20  Am.  Rep.  181.  Un- 
doubtedly.  "whatever  may  be  the  language  of 
the  legislature"  in  any  case,  '  'the  court  is  bound 
to  presume  that  it  intended  to  keep  within  the 
limits  of  the  Constitution."  Leavitt  v.  Lozering, 
64  N.  H.  f^07,  608,  1  L.  R.  A.  58.  In  other 
words,  if  tbe  language  of  the  statute  is  capable 
of  being  so  construed  as  to  be  consistent  with 
the  CoDsiitution,  the  court  is  bound  to  give  it 
that  construction.  If  not  capable  of  such  cod- 
struction,  all  the  court  can  do  is  to  pronounce 
it  void.  This  is  the  whole  extent  of  the  doc- 
trine. It  affords  no  warrant  for  giving  the 
statute  a  meaning  that  the  legislature  did  not 
intend.  It  does  not  authorize  the  addition  to 
the  statute  of  such  words,  provisions,  or  modi- 
fications not  therein  expressed  or  implied  as 
may  be  necessary  to  render  it  consii-itent  with 
the  Constitution. '  If  it  did.  an  unconstitutional 
statute  would  be  impossible  By  addition  or 
subtraction  its  defects  could  always  be  cured. 
For  example,  in  Perkins  v.  foxele,  58  N. 
H.  425,  §  23,  chapter  231,  of  the  General 
Statutes,  extendinu:  the  provision  for  actions 
by  a  landlord  against  a  tenant  to  cases  where 
that  relation  does  not  exist,  was  held  uncon- 
stitutional, because  by  t^  17  of  the  act  the 
defendant  is  required,  before  his  appeal  is 
allowed,  to  recognize  with  sutficient  sureties  to 
enter  and  prosecute  his  appeal,  to  pay  all  lent 
then  due  or  which  may  become  due,  and  such 
damages  and  costs  as  may  be  awarded  asrainst 
him,  thereby  imposing  upon  his  right  of  trial 
by  jury  an  unwarranted  burden.  The  obitc- 
tiou  could  have  been  easily  cured  by  strikin.ij 
out  of  §  17  the  requirement  of  a  recognizance, 
if  tbe  court  had  tbe  power.  It  is.  in  this 
particular,  impossible  to  distinguish  that  case 
from  the  present.  If  the  provision  for  a 
recognizance  can  be  stricken  out  here,  it  could 
and  ought  to  have  been  in  that  case.  If.  un- 
der the  statute  now  in  question,  the  court  can 
give  the  defendant  an  appeal  without  costs, 
free  of  all  the  conditions  prescribed  by  the 
statute,  it  could  and  ought  to  have  given  the 
defendant  in  that  case  such  an  appeal,  and 
have  sustained  the  statute,  so  far.  at  least,  as 
the  ground  upon  which  it  was  decided  was 
concerned.  So,  a  statute  authorizing  searches 
without  a  warrant  might  be  sustained  as  con- 
stitutional by  judicially  incorporating  in  it 
article  19  of  the  Bill  of  Rights,  or,  perhaps,  a 
statute  giving  a  justice  of  the  peace  juris- 
diction of  all  felonies  (Const  art.  4)  by  supply- 
ing, by  judicial  legislation,  provisions  for  the 
attendance   at   his   court  of   grand  and  petit 
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juries.  State  t.  PeUr$on,  41  Yt.  604,  522.  If 
tbe  coart  had  the  power  to  repeal  the  statute 
imposing  bardens  upon  the  appeal,  if  iu  de- 
fiaoce  of  the  legislative  will  it  could  give,  or  if 
tbe  legislature  should  give,  tbe  accused  "an 
uDobstructed  and  unclogged  right  of  appeal." 
the  statute  in  question  would  not  be  free  from 
coDstitutional  objection.  The  obligation  to  ap- 
peal is  itself  a  burden  unwarranted  by  the  Con 
siitution. . 

By  tbe  statutes  of  Massachusetts  the  appel- 
lant from  tbe  sentence  of  a  justice  of  the  peace 
or  police  court  is  required  to  recognize  with 
sureties  to  appear  at  the  court  appealed  to 
until  the  fioal  sentence  or  order  of  that  court, 
to  abide  such  final  sentence  or  order,  and  not 
depart  without  leave,  and  in  tbe  meantime  to 
ket-p  tbe  peace  and  be  of  good  behavior.  He  is 
suhjecied  to  no  costs  of  taking  or  prosecuting 
bis  appeal,  unless  upon  his  trial  be  is  convicted. 
If  be  "fails  to  enter  and  prosecute  bis  appeal, 
be  shall  be  defaulted  on  his  recognizance,  .  .  . 
and  tbe  superior  court  may  award  sentence 
arainst  him  for  tbe  offense  whereof  he  was 
convicted,  in  like  manner  as  if  he  had  been 
convicted  in  that  court."  Gen.  Stat.  chap.  173, 
^§  1-5.  On  such  default  a  more  severe  punish- 
ment than  that  imposed  by  the  police  court  may 
be  awarded  him.  Batcfielder  v.  Com.  109 
Masia.  361.  In  Jonea  y.  Bobbins,  8  Gray,  829 
(decided  in  1867),  it  was  held  by  a  divided  court 
that  article  12  of  tbe  Massachusetts  Bill  of 
Riu'bts  (identical  with  our  article  15,  except  that 
it  contains  tbe  additional  proyision  that '*tbe 
lenislature  shall  not  make  any  law  that  shall 
subject  any  person  to  .  .  .  infamous  pun- 
ishment .  .  .  without  trial  by  jury")  was 
not  infringed  by  a  statute  authorizing  a  police 
court  to  try  and  pass  sentence  upon  persons 
charged  with  an  offense  punishable  by  infa- 
mous punishment,  subject  to  the  right  of  ap- 
peal provided  by  the  statutes  above  cited.  The 
court  also  held  that  these  statutes  conferred  on 
(be  appellant  "an  unqualified  and  unfettered 
riohl  of  appeal."  The  decision  rests  upon  the 
mistaken  view  that  the  constitutional  right  of 
trial  by  jury  is  a  privilege  to  be  asserted,  in- 
stead of  an  unconditional  immunity  from  seo- 
teuce  or  punishment  for  crime,  until  at  tbe 
haods  of  a  jury  a  verdict  of  guilty  is  obtained. 
The  court,  after  stating  in  substance  that  the 
Ian  clause  of  article  12,  prohibiting  tbe  legis- 
lature from  makins:  any  law  which  shall  ^b- 
jei-t  any  person  to  infamous  punishment  with- 
out trial  by  jury,  was  "added  for  greater  cau- 
tion." and  though  more  explicit  than  the  pre- 
ceding clause,  "judgment  of  his  peers,"  did 
Dot  mnterially  modify  its  meaning,  say  (p.  841): 
"A«  tbe  object  of  the  clause  is  to  secure  a  ben- 
efit to  tbe  accused,  which  he  may  avail  himself 
of  or  waive,  at  his  own  election,  and  as  tbe 
purpose  of  the  provision  is  to  secure  tbe  right 
without  directing  the  mode  in  which  it  shall 
be  enjoyed,  it  is  not  violated  by  an  act  of  legis 
lation  which  authorizes  a  single  magistrate 
to  try  and  pass  sentence,  provided  the  act  con- 
tains a  provision  that  the  party  shall  have  an 
unqunlified  and  unfettered  right  of  appeal,  and 
a  trial  by  jury  in  the  appellate  court,  subject 
only  lo  the  common  liability  to  give  bail,  or  to 
be  committed  to  jnil,  to  insure  his  appearnoce 
and  to  abide  tbe  judgment  of  the  court  appealed 
to.    This  is  a  necessary  inconyenience,  as  is 
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also  the  delay  of  the  trial  till  tbe  sitting  of  such 
court.  They  are  the  same  and  no  greater  than 
they  would  be  in  case  the  magistrate,  instead  of 
passing  sentence,  should,  on  examination,  bind 
tbe  accused  over,  or,  as  the  necessary  alterna- 
tive, commit  him  to  jail."  A  fatal  objection 
to  this  doctrine  is  that  it  puts  the  burden  of 
obtainine  a  jury  trial  upon  tbe  defendant,  in- 
stead of  tbe  state.  It  compels  him  to. appear, 
and  demand  tlie  trial,  without  which  the  Con- 
stitution expressly  declares  he  shall  not  be  con- 
demned. The  difference  between  a  right  to 
jury  trial  upon  demand  made  therefor  and  the 
ri^bt  not  to  be  convicted  or  punished  until  a 
trial  is  had  is  wide.  A  man  is  not  to  be  im- 
prisoned or  otherwise  punished  t)eoause  a  cor- 
rupt or  ignorant  magistrate  has  found  him 
guilty  of  crime,  and  he  has  not  sufficient  intel- 
ligence to  demand  and  take  the  proper  steps  to 
obtain  a  trial  by  jury.  As  long  as  be  remains 
entirely  passive,  as  long  as  he  neither  does  nor 
says  anything  relative  to  the  charge  against 
him,  except  to  maintain  bis  innocence  by  a 
plea  of  not  guilty,  he  is  assured  by  tbe  express 
terms  of  the  Constitution  that  he  cannot  be 
condemned  until  tbe  state  has  ob*ained  a  ver- 
dict of  guilty  from  twelve  of.  his  neijrhbors. 
"No  subject  shall  be  .  .  .  deprived  of  life, 
liberty,  or  estate  but  by  the  judgment  of  bis 
peers."  This  language  does  not  mean— it  can- 
not reasonably  be  construed  to  mean— that  he 
may  be  tried  and  finally  condemned  by  a  mag- 
istrate unless  be  takes  certain  prescribed  meas- 
ures to  secure  a  constitutional  trial.  To  say 
that  tbe  required  recognizance  upon  an  ao- 
peal  subjects  tbe  party  to  no  greater  incon- 
venience is  no  greater  burden  than  the  re- 
cognizance required  upon  an  examination  and 
binding  over,  if  it  were  true,  does  noi  con- 
clude the  matter.  It  is  not  merely  the  recog- 
nizance, but  the  judgment  of  the  magistrate, 
the  sentence  without  a  jury  trial,  that  is  in  ques- 
tion. But  it  is  not  true.  In  legal  clTect.  the 
difference  between  recognizances  upon  a  bind- 
ing over  and  upon  an  appeal  is  great.  In  the 
first  case  tbe  sole  consequence  of  a  default  or 
forfeiture  is  to  create  a  debt  in  the  amount  of 
the  recognizance,  payment  of  which  may  be 
enforced.  Upon  the  forfeiture  of  tbe  recogniz- 
ance taken  on  appeal  not  only  is  the  defendant 
subjected  to  tbe  payment  of  the  amount  of  the 
recognizance,  but  he  is  also,  under  tbe  Massa- 
chusetts statute,  sentenced  for  tbe  offense 
charged  by  the  court  appealed  to,  as  if  he  bad 
been  convicted  in  that  court.  By  his  default  be 
is  held  to  waive  a  jury  trial.  Com,  v.  Whitney, 
108  Mass.  5-7.  If  this  is  sound  constitutional 
law,  the  legislature  may  enact  a  statute  provid- 
ing that  a  person  bound  over  on  examination, 
who  forfeits  his  recognizance,  or  who  in  de- 
fault of  a  recognizance  is  committed  to  jail, 
and  escapes,  may  be  brought  in  on  a  capias, 
and  sentenced  for  the  offense  charged,  as  if  he 
were  convicted.  It  might  dispense  with  tbe 
examination  and  recognizance,  and  provide 
that  a  person  charged  with  crime,  who  fails  to 
appear  upon  a  .simple  notice  or  summons,  may 
be  brought  in,  and  judgment  rendered  against 
him  upon  default,  as  in  civil  actions  In  each 
case  he  would  be  no  more  deprived  of  a  jury 
trial  than  is  tbe  appellant.  If  be  should  ap- 
pear, and  demand  a  jury  trial,  it  would  be  ac- 
corded him.     Trial  by  a*  magistrate,  trial  with- 
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out  a  Jury,  is,  In  a  ooustitutional  sense,  no 
trial;  and  no  reason  appears  ^hy,  upon  the 
forfeiture  of  a  recognizance,  the  court  may 
not  be  authorized  to  pronounce  final  sentence 
as  well  without  as  with  such  a  trial.  The  con- 
sequence of  the  forfeiture  of  the  appellant's 
recogDizance  under  our  statute  (Pub.  Stat.  chap. 
252,  §  4)  is,  in  effect,  the  same  as  it  was  in 
Massachusetts  in  1867,  except  that  there  he 
might  receive  a  more  severe  sentence  than  that 
appealed  from.  The  difference  is  immaterial 
to  the  coQStitutiooal  question. 

The  opinion  of  the  majority  of  the  court  in 
Jonei  V.  Bobbins  makes  no  answer  to  these 
views,  nor  to  those  expressed  by  Thomas,  J., 
dissentiug,  who  says  (pp.  851-868):  *'I  concur 
also  in  the  opinion  [of  the  majority]  that  the 
citizen  cannot  be  subjected  to  trial  for  an  of- 
fense visited  by  a  capital  or  infamous  punish- 
ment, without  the  intervention  of  a  fl;rand  jury, 
which,  standing  between  him  and  the  power  of 
the  government  and  the  passions  of  the  prose- 
cutor, shall  say,  upon  their  oaths,  that  there  is 
^ood  cause  ^hy  he  shall  be  subjected  to  trial. 
But  there  is,  to  myself,  plainer  and  more  solid 
ground  upon  which  the  conclusion  rests,  that  a 
police  court,  or  a  justice  of  the  peace,  cannot  be 
clothed  with  jurisdiction  to  try  the  citizen  for 
an  offense  which  will  subject  him  to  a  capital 
or  infamous  punishment.  It  is  obvious  to  re- 
mark that,  if  the  intervention  of  a  ^rand  jurv 
is  all  that  is  wanting  to  the  validity  of  this 
jurisdiction,  the  legislature  might  at  once  pro- 
vide for  the  return  of  indictments  into  the  po- 
lice court,  and,  reserving  to  the  accused  the 
right  of  appeal,  might  subject  him  to  trial  even 
f6r  his  life,  before  a  siogle  magistrate.  I  find 
It  impossible  to  assent  to  any  such  conclusion, 
or  to  any  reasoning  that  would  lead  to  it.  It 
seems  to  me  plain  that  when  the  Constitution 
declares  that  'the  legislature  shall  not  make  any 
law  that  shall  subject  any  person  to  a  capital 
or  infamous  punishment  .  .  .  without  trial 
by  jury,'  its  meaning  is  trial  by  jury  when  and 
wheresoever  he  shall  be  tried;  not  upon  his  sec- 
ond trial,  nor  after  having  been  subiected  to 
another  and  different  mode  of  trial.  If,  for  an 
offense  subjecting  him  to  capital  or  infamous 
punishment,  the  citizen  may  be  tried  once  with- 
out a  jury,  it  is  not  easy  "to  see  why  he  may 
not  be  so  tried  a  second  time;  why  the  legisla- 
ture may  not  provide  that,  upon  appeal  to  the 
municipal  court,  he  may  be  tried  by  a  single 
judge,  and  postpone  his  trial  by  jury  to  his  ap- 
peal to  this  court.  Such  a  law  would,  indeed, 
clog  and  obstruct  his  trial  by  jury;  but  the  dif- 
ference between  that  and  this  is  in  degree  only. 
The  subjecting  the  accused  to  one  trial  by  a 
single  magistrate  obstructs  the  right  of  trial 
bv  jury,  and  essentially  impairs  its  value.  It 
places  between  the  accused  and  a  trial  by  jury 
A  barrier  not  necessary  for  the  security  of  the 
public,  such  as  are  the  preliminary  examina- 
tion and  holding  to  bail.  ...  It  subjects 
him  to  unnecessary,  and  often  fatally  burden- 
some, expense  before  he  can  reach  the  tribunal 
by  which  it  is  his  right  and  bis  security  to  be 
tried.  The  subject  cannot  be  said,  under  such 
a  law,  to  obtain  his  right  *freely.  and  without 
being  obliged  to  purchase  it;  completely,  and 
without  any  denial;  promptly,  and  without  de- 
lay.' When  you  state  the  proposition  that  a 
man  may  be  constitutionally  tried  for  murder 
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by  a  justice  of  the  peace  or  a  police  court,  or 
by  any  single  judge,  even  after  indictment, 
and  that  he  cannot  have  a  trial  by  jury  until 
he  has  been  tried  by  a.  single  magistrate,  I  think 
every  mind  familiar  with  the  Constitution,  and 
with  the  common-law  rights  secured  by  it, 
shrinks  from  the  conclusion;  yet  it  Is  to  be  ob- 
served that  the  12th  article  of  the  Bill  of 
Kights  makes  no  distinction  between  laws  sub- 
jecting the  citizen  to  capital  and  those  subjectr 
mg  him  to  infamous  punishment.  They  stand 
on  the  same  ground.  .  .  .  It  is  not  an  un- 
obstructed and  unclogged  right  of  appeal, 
which  the  12th  article  secures,  but  an  unob- 
structed and  unclogged  right  of  trial  by  jury." 
To  these  weighty  words  of  Judge  Thomas  no 
satisfactory  reply  has  ever  been  made. 

The  doctrine  of  Jones  v.  Bobbins  has  not 
found  favor.  It  is  repudiated  by  the  highest 
courts  of  the  land.  The  question  first  arose  in 
the  United  States  district  court  of  New  York 
in  Be  Dana,  7  Ben.  1,  4,  6,  decided  in  1878. 
Dana  was  charged  by  information  in  the  police 
court  of  the  District  of  Columbia  with  having 
published  a  libel,  and  was  arrested  in  New 
York.  A  warrant  to  authorize  his  being  taken 
to  Washington  was  refused  on  the  ground  that 
he  would  there  be  tried  in  a  manner  forbidden 
by  the  Constitution:  that  is  to  say,  in  the  po- 
lice court,  without  a  jury,  subject  to  a  right  of 
appeal  to  the  supreme  court  of  the  District, 
and  there  be  tried  by  jury.  Blatchford.  J., 
said  the  offense  of  libel  is  *'one  of  the  crimes 
which  must,  under  the  Constitution,  be  tried 
by  a  jury.  The  act  of  1870  provides  that  the 
information  in  this  case  shall  not  be  tried  by  a 
jury;  but  shall  be  tried  bv  the  court.  It  i« 
true  that  it  gives  to  the  defendant,  after  judg- 
ment,  .  .  .  the  right  to  appeal  to  another 
court^  where  the  information  must  be  tried  by 
a  jury,  but  this  does  not  remove  the  objection. 
If  Congress  has  the  power  to  deprive  the  de- 
fendant of  hisjright  to  trial  by  jury  for  one  trial, 
and  to  put  him,  if  convicted,  to  an  appeal  to  an- 
other court,  to  secure  a  trial  by  jury,  it  is  diffi- 
cult to  see  why  it  may  not  also  have  the  power 
to  provide  for  several  trials  by  a  court  without 
a  jury  on  several  successive  convictions  before 
allowing  a  trial  by  a  jury.  In  my  judgment, 
the  accused  is  entitlea,  not  to  be  first  convicted 
by  a  court  and  then  to  be  acauitted  by  a  jury, but 
to  be  convicted  or  acquitteain  the  first  instance 
bv  -a  jury."  The  case  is  cited  and  approved  in 
OaUan  v.  Wilson  (1887)  127  U.  8.  640,  554, 555, 
82  L.  ed.  228,  228,  where  it  was  unanimously 
held  that  a  person  accused  of  conspiracy  is  en- 
titled, under  the  provisions  of  the  Constitution 
of  the  United  States,  to  a  trial  by  jury,  and 
that  an  act  of  Congress  providing  that  he  may 
be  tried,  convicted,  and  sentenceil  by  the  police 
court  of  the  District  of  Columbia  subject  to  a 
right  of  ap|>eal  to  the  supreme  court  of  the 
District,  is  unconstitutional  and  void.  The 
court  say  (paces  556,  557,  127  U.  S  .  and  pages 
22a.  229.  32  L  ed):  ''The  argument  made  in 
behalf  of  the  government  implies  that,  if  (  on- 
gress  should  provide  the  police  court  with  a 
grand  jury,  and  authorize  that  court  to  try 
without  a  petit  jury  all  persons  indicted — even 
for  crimes  punishable  by  confinement  in  the 
penitentiary—such  legislation  would  not  be  an 
invasion  of  the  constitutional  right  of  trial  by 
jury,  provided  the  accused,  after  being  tried 
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and  sentenced  in  the  police  court,  is  given  an 
unobstructed  right  of  appeal  to,  and  trial  by 
Jury  in,  another  court  to  which  the  case  may 
be  taken.  We  cannot  assent  to  that  interpre- 
tation of  the  Constitution.  Except  in  that 
class  or  grade  of  offenses  called  petit  offenses. 
"Which,  according  to  the  common  law.  may  be 
proceeded  against  summarily  in  any  tribunal 
legally  constituted  for  that  purpose,  the  guar- 
anty of  an  impartial  jury  to  the  accused  in  a 
criminal  prosecution  conducted  either  in  the 
name  or  by  or  under  the  authority  of  the  United 
States  secures  to  him  the  right  to  enjoy  that 
mode  of  trial  from  the  first  moment,  and  in 
whatever  court  he  is  put  on  trial  for  the  of- 
fense charged.  In  such  cases  a  judgment  of 
conviction,  not  based  upon  a  verdict  of  guilty 
by  a  jury,  is  void.  To  accord  to  the  accused 
a  rignt  to  be  tried  by  a  jury,  in  an  appellate 
court,  after  he  has  been  once  fully  tried  other- 
wise than  by  a  jury,  in  the  court  of  original 
jurisdiction,  and  sentenced  to  pay  a  fine,  or  be 
imprisoned  for  not  paying  it,  does  not  satisfy 
the  requirements  of  the  Constitution."  How- 
ever free  and  unobstructed  the  right  of  appeal 
may  be,  it  subjects  the  accused  to  the  trouble, 
expense,  and  anxiety  of  two  trials  on  the  issue 
of  jguilt  or  innocence,  instead  of  one. 

It  is  said  that  a  trial  by  the  magistrate  in- 
stead of  an  examination  is  "rather  a  benefit  to 
the  accused  than  a  burden  or  disadvantage  to 
him,"  because  on  a  trial  be  must  be  discharged 
if  a  '^reasonable  doubt  of  his  guilt  is  not  re- 
moved," while  on  examination  he  "must  be 
held  for  probable  cause,"  and  that  no  more 
bail  would  be  required  on  his  appeal  from  a 
conviction  than  upon  a  binding  over  for  his 
appearance.  8tate  y.  Craig,  80  Me.  85,  89. 
But  the  question  is  upon  the  effect  of  the  stat- 
ute in  the  case  of  a  conviction,  not  in  the  case 
of  acquittal.  The  constitutional  guaranty  is 
oot  that  the  accused  shall  not  be  acquitted,  but 
that  he  shall  not  be  convicted  and  punished 
without  a  jury  trial.  Com,  v.  Orave$,  112 
Hasa.  S82.  An  examination  is  not  a  trial. 
The  holding  to  bail  thereupon  is  not  even  an 
accusation.  It  is  merely  a  finding  that,  before 
the  defendant  is  formally  accused  of  the  crime, 
the  question  of  his  guilt  or  innocence  ought  to 
be  investigated  by  a  competent  tribunal, 
namely,  the  grand  jury.  1  Chitty,  Crim.  L. 
89.  It  adds  nothing  to  the  weight  of  the  com- 
plainant's charge.  The  defendant  may,  with- 
out prejudice  to  his  rights,  or  stain  upon  his 
reputation,  other  than  that  caused  by  the 
charge  alone,  waive  an  examination,  and  rec- 
ognize without  a  hearing.  It  may  be  said  that 
be  may  also  waive  a  trial,  and  take  his  appeal. 
Possibly  he  may,  but  he  goes  forth  as  a  con- 
Yicted  criminal^  with  merely  a  right  to  a  new 
trial.  He  stands  morally,  and  in  respect  to  his 
character  and  good  name,  as  if,  after  a  jurv's 
Yerdicc  of  guilty,  he  is  awarded  a  new  truil. 
This  is  a  hardship  to  which  by  the  common 
law  of  England  and  the  common  law  of  the 
colony  in  1784  he  could  not  be  subjected.  The 
court  in  State  v.  Craig  were  apparently  of 
opinion  that  no  burden  not  pecuniary  is  or  can 
he  in  law  an  mi  justifiable  burden  upon  the 
jury  trial  of  the  Constitution.  In  the  minds  of 
a  great  majority  of  mankind  a  stain  upon  their 
reputation  or  a  blot  on  their  character  is  a 
heavier  burden  than  any  mere  pecuniarv  loss. 
If  the  award  of  an  unobstructed  jury  trial  upon 
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appeal  answers  the  constitutional  guaranty  in 
one  class  of  cases,  it  does  in  all.  To  sustain 
this  statute  will  eslablisb  it  as  the  constitutional 
law  of  the  state  tbat  a  police  court  may,  if  the 
legislature  think  fit,  be  invested  with  authority 
to  try  and  determine  all  felonies,  including 
murder,  subject  only  to  the  right  of  appeal. 
The  constitutional  right  to  an  accusation  by  in- 
formation before  being  put  on  trial  for  a  mis- 
demeanor stands  on  the  same  ground  as  the 
right  to  indictment  before  being  put  on  trial 
for  a  felony.  Informations  and  indictments 
are  classed  together  in  the  Constitution.  Const, 
art.  88.  If  the  former  may  be  abolished,  so 
may  the  latter,  and,  with  them,  grand  juries. 
All  the  barriers  which  the  common  law  inter- 
posed between  malicious  and  groundless  charges 
and  a  public  trial  may  be  removed.  Anyone 
owing  a  grudge  against  his  neighbor,  by  his 
mere  accusation  of  crime,  no  matter  how  false 
and  malignant,  may  compel  him  lo  undergo 
the  humiliation  and  shame  of  being  publicly 
arraigned  and  tried  on  the  question  of  his 
guilt  or  innocence.  In  and  prior  to  1784  a  jus- 
tice of  the  peace  had  authority  to  try  and  de- 
termine, subject  to  appeal,  those  criminal  of- 
fenses only  that  were  punishable  by  a  fine  not 
exceeding  40  shillings,  by  whipping,  or  setting 
in  the  stocks.  1  Prov.  Papers,  892,  895;  8 
Prov.  Papers,  187,  224;  Prov.  Laws  1761,  pp.  1, 
2.  48,  49;  Prov.  Ldws  1771,  pp.  9,  11,  16-18, 
80,  81,  89,  40,  48,  52,  60.  By  the  act  of  De- 
cember 18,  1812  (Laws  1815,  p.  828,  §  8),  a 
justice  was  authorized  to  punish  larceny  of 
property  not  exceeding  $6.67  in  value  by  a  fine 
of  $10  or  imprisonment  not  exceeding  thirty 
days.  By  the  Revised  Statutes  he  was  given 
authority  to  try  and  determine  all  cases  where 
the  punishment  was  by  fine  not  exceeding  $10 
(Rev.  Stat.  chap.  222,  §  1),  certain  cases  pun- 
ishable by  imprisonment  not  exceeding  thirty 
days  (Id.  chap.  118,  §  16),  and  certain  others 
punishable  by  imprisonment  not  exceeding  six 
months  (Id.  chap.  116,  ^§  2,  8).  In  the  revi- 
sion of  1867  a  justice  was  given  jurisdiction  of 
all  offenses  where  the  punishment  is  by  fine 
not  exceeding  $20  or  by  imprisonment  not  ex- 
ceeding six  months  or  by  both.  Commission- 
er's Report,  chap.  285,  §  4;  Qen.  Stat.  chap. 
284,  g  4. 

The  question  of  the  constitutionality  of  this 
apparently  increased  jurisdiction  of  a  lustice 
of  the  peace  has  never  been  raised.  Whether 
it  is  to  be  or  may  be  sustained  on  the  ground 
that  the  increase  is  ostensible  rather  than  actual, 
that  $10  in  1812  and  1842  and  $20  in  1867  was 
no  more  in  value  than  40  shillings  in  1784,  and 
that  imprisonment  in  jail  for  six  months  is  not 
more  than  a  just  and  reasonable  equivalent  for 
the  barbarous  punishment  of  a  public  whipping 
and  setting  in  the  stocks,  or  on  the  ground  of 
usage  and  acquiescence.  Pieree  v.  i^te,  18  I{. 
H.  586,  578;  Copp  v.  Henniker,  65  N.  H.  179, 
209,  20  Am.  Rep.  194;  King  v.  Hopkins,  57  N. 
H.  884,  856;  KenistonY.  State,  68  N.  H.  87,  88; 
Boeton,  C,  d  M.  B,  Co.  v.  State,  62  N.  H.  648, 
649;  State  Y.  Bo9Worth,  18  Yt.  402,  418),  is  a 
question  not  raised,  and  not  necessary  to  be 
considered. 

Exceptions  sustained. 

Blodipett*  Chase*  and  Parsons,  JJ., 
concur. 
Clark,  Wallace,  and  Pike,  JJ.,  dissent 
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V. 

CONSOLIDATED  TRACTION  COM- 

PANY. 

(58  N.  J.  L.  481.) 

*1.  If  a  servant  U  actinir  ^  the  execu- 
tion of  the  ordez«  of  hU  master,  and  by 

bis  nefrlij?eace  causes  injury  -to  a  third  party, 
tbe  mHBter  will  be  responsible,  although  the  act 
of  the  servant  was  not  ncoespary  for  tbe  proper 
performance  of  his  duty  to  bis  master,  or  was 
even  contrary  to  tbe  orders  of  bis  master. 

8.  Anyone  who  nndertakes  to  propel  a 
street-railway  car  in  a  condition  in  which 
a  reHsonably  prudent  man  would  apprehend  that 
it  would  f  riffhten  horses  is  bound  to  employ  rea- 
sonable means  to  prevent  injury  to  persons  rid- 
ing or  driving  along  tbe  street. 

8.  Where  black  coats  were  hang^ing^  on 
a  projection  at  the  side  of  a  street 
water  sprinkler  operated  by  electricity  by, 
along,  and  on  the  tracks  of  an  electric  street  rail- 
way, and  tbe  coats,  by  waving  to  and  fro  in  the 
wind,  or  by  opei-ation  of  tbe  car  sprinkler  along 
tbe  tracks,  frightened  a  well-broken  horse  of 
gentle  disposition,  and  caused  injury  to  the  plain- 
titr,  who  was  thrown  from  bis  carriage,  the  ques- 
tion whether  the  employees  of  the  defendant,  the 
street- rail  way  company,  were  In  the  exercise  of 
reasonable  care  to  prevent  Injury  In  operating 
such  street-car  sprinkler,  and  the  consequent 
liablliry  of  the  company  for  the  injuries  to  tbe 
plalntiti,  is  a  question  which  the  trial  court  must 
submit  to  tbe  Jury  for  their  determination,  even 
though  it  be  that  the  coats  belonged  to  such  em. 
ploy ces.  and  were  by  tbem  bung  upon  the  projec- 
tion of  the  car.  Tbe  car  being  In  such  a  condition 
as  to  cause  fright  to  tbe  horse  and  consequent 
injury  to  tbe  plaintiff,  it  became  a  question  for 
the  Jury  to  determine  whether  the  defendant 
company  was  negligent  in  the  performance  of  its 
duty  to  exercise  reasonable  care,  by  its  servants, 
in  the  use  of  the  public  street,  by  operating  the 
car  while  in  this  condition. 

4.  Quaere:  Can  the  operation  of  a  street- 
railway  car,  pain  ted  a  conspicuously  bngbt 
and  attractive  color,  along  a  public  street, 
causing  fright  to  a  horse,  with  injury  resulting 
therefrom,  constitute  negligence  on  the  part  of 
tbe  street-railway  company,  and  render  it 
answerable    for  injuries  resulting  from  such 

cause? 

(March  9. 1807.) 

ERROR  to  the  Essex  County  Circuit  to  re- 
view a  judgment  in  favor  of  defendant  in 
an  action  brought  to  recover  damnges  for  per- 
sonal injuries  caused  by  the  frightening  of 
plaintiff's  horse  through  defendant's  negli- 
gence.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Howard  W.  Hayes,  for  plaintiff  in 
error: 

Defendant  was  operating  the  sprinkler,  with 
tbe  coats  hanging  on  it,  and  it  was  an  unusual 
object,    and   calculated   to  frighten  a  well- 

^Headnotes  by  Lzppinoott,  J. 


broken  horse.  That  is  enough  evidence  of 
negligence  to  go  to  the  jury. 

MaUfjry  v.  Griffey,  86  Pa.  275:  Teffrey  v.  St. 
Pancras  Vesirf/,  68  L.  J.  Q.  B.  N.  8.  618: 
WatHna  v.  Reddin,  2  Fost.  &  F.  629;  llarriM 
V.  Mobib8,  L.  R.  8  Exch.  Div.  268;  Phelon  v. 
Stila,  43  Conn.  426;  Hovre  v.  Toang,  16  Ind. 
812;  Smith,  Mast.&  S.  Blackstone's  ed.p.  295. 

Mr.  Joseph  Coult,  for  defendant  in  error: 

Tbe  natural  presumption  was  that  the  coals 
belonged  to  the  employees  operating  the  sprink- 
ler, and  that  the  defendant  company  was  not 
responsible  for  their  unauthorized  acts  not 
within  tbe  scope  of  their  employment. 

Smith.  Mast  &  S.  4th  ed.  1886.  p.  21l9;  Walton 
V.  New  York  Gent,  Sleeping  Car  Co.  139  Mass. 
556. 

Lippineott,  J.,  delivered  the  opinion  of 
the  court:  ^ 

This  is  an  action  to  recover  damages  for  per- 
sonal injuries.  The  defendant  in  error  (ihe 
defendant  below)  operates  an  electric  street  car 
line  of  railway  in  the  city  of  Mewark.  On  tbe 
line  of  its  street  railway,  and  on  the'  tracks 
thereof,  the  defendpnt  company,  at  limes,  for 
the  purpose  of  allaying  dust,  operates  a  waer 
sprinkler.  This  car  or  tank  is  propelled  by 
electricity,  and  operated  and  managed  by  a 
motorman  and  one  or  two  other  employees  of 
the  defendant.  It  is  a  car  upon  which  a  large 
tank  of  water  is  placed.  On  August  11,  1895, 
the  plaintiff  in  error  was  driving  a  horse,  at- 
tached to  a  low  top  buggy,  along  Washington 
avenue,  one  of  the  streets  upon  which  the  car 
wasl)eing  operated,  when  his  horse  took  fright 
at  the  car,  became  unmanageable,  and  turned 
sharply  around,  and  threw  the  plaintiff  out 
of  the  buggy,  and  severely  injured  him.  At 
the  conclusion  of  the  evidence  on  the  part  of 
the  plaintiff,  the  trial  judge,  on  motion  of  de- 
fendant, directed  a  nonsuit. 

The  evidence  of  the  plaintiff  shows  that  the 
horse  was  a  well  broken  animal,  and  of  a  gen- 
tle disposition,  and  although  very  often,  both 
day  and  night,  it  had  been  driven  on  the 
streets  in  ihe  presence  of  the  ordinary  elec- 
tric cars,  had  never  before  become  frightened 
by  them.  The  plaintiff  was  driving  along 
Washington  avenue  to  the  north,  while  the 
sprinkling  car  was  approaching  from  tbe  op- 
posite direction.  When  about  25  feet  apart, 
the  horse  became  frightened.  The  plaintiff, 
in  his  evidence,  says  that  the  car  was  "an 
enormous  big  tank,  they  had  on  trial  there, 
painted  yellow."  The  evidence  also  shows 
that  upon  a  projection  of  the  car,  at  or  near 
the  rear  thereof,  there  were  hanging  two  black 
coats,  which,  by  the  motion  of  the  car,  were 
caused  to  swing  to  and  fro,  and  wave  in  the 
air  something  like  a  flag.  The  plaintiff  de- 
scribes them  as  a  blanket,  which  kept  swing- 
ing out.  Other  witnesses  speak  of  the  objects 
as  coats  hung  upon  a  projection  from  tbe  side 
of  tbe  car  at  tbe  rear  thereof,  which,  from  the 
motion  of  the  car,  swung  to  and  fro.  An  or- 
dinary electric  car  was  going  in  the  same  di. 


NOTB.— As  to  tbe  friirhteninfr  of  a  horse  by  a 
railroad  looomotlve.8ee  Texas  &  P.  B.Co.v.  SooviUe 
(C.  C.  App.  6th  C)  27  L.  R.  A.  179:   Bittle  v.  Camden 
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ft  A.  R.  Co.  (N.J.)  28  L.  R.  A.  288;  Omaha  ft  R.  Val- 
ley  R.  Co.  v.  Clarke  (Neb.)  28  L.  R.  A.  501;  and  Doster 
V.  Charlotte  Street  R.  Go.  (N.  a^  84  L.  R.  A.  481. 
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rectioD  as  the  plaintiff,  while  the  tank  car  was 
approaching  in  the  opposite  direction.  The 
cars  passed  each  other,  and,  when  the  tank 
car  came  in  view,  the  horse  stopped,  turned 
sharply  around,  and  threw  the  plaintiff  out. 
The  horse,  after  so  turning  around,  became  at 
once  manageable,  and  the  plaintiff  was  after- 
wards driven  home  in  the  buggy.  The  plain- 
tiff testifies  thai  the  swinging  coats  on  the 
sprinkler  scared  the  horse.  The  plaintiff,  with 
the  horse,  on  this  same  da^,  had  passed  the 
ordinary  electric  cars,  to  which  the  horse  had 
paid  no  attention  Some  evidence  was  ad- 
mitted, over  objection,  to  show  that  the  car 
was  in  a  condition,  both  by  reason  of  the 
bright  yellow  color,  and  because  of  the  mov- 
ing coats  thereon,  calculated  to  frighten  an  or- 
dinary well-broken  horse.  It  is  not  here  in- 
tended to  consider  the  admissibility  of  the  evi- 
dence that  the  color  of  the  car  was  calculated 
to  frighten  horses,  and  it  is  not  deemed  in  any 
sense  to  have  been  the  cause  of  the  accident  to 
the  plaintiff  in  this  case.  Upon  this  motion 
to  nonsuit  it  must  be  taken  as  an  indisputable 
coDclusion  that  the  black  coats  were  hanging 
on  the  projection  of  the  sprinkler,  waving  to 
and  fro;  and  whether  the  operation  of  the 
sprinkler  in  this  condition  b^  the  employees  of 
the  defendant  in  charge  of  it  constituted  neg- 
lisence,  causing  the  horse  to  be  frightened, 
and  consequent  injury  to  the  plaintiff,  was  a 
question  which  should  have  been  submitted  to 
the  jury. 

The  defendant's  right  to  use  a  sprinkler  upon 
it!)  tracks  for  lawful  purposes  cannot  be  denied. 
It  has  as  much  authority  in  law  to  use  the 
spnnkler  as  it  has  to  operate  its  ordinary  trac- 
tion cars,  but  its  use  of  the  highway  in  this 
manner  must  be  exercised  with  reasonable 
care,  and  thus  so  far  protect  from  injury 
others  who  are  in  the  lawful  use  of  the  street; 
and  this  reasonable  oare  is  as  well  applicable 
to  the  condition  in  which  the  cars  are  operated 
as  to  the  mere  act  of  operation  or  propulsion 
along  the  street.  If  the  sprinkler  was  in  a 
condition  calculated  to  frighten  the  horse,  and 
thus  cause  injury,  it  certainly  became  a  ques- 
tion for  ihe  jury  to  determine  whether  the  de- 
fendant had  neglected  to  exercise  reasonable 
care  in  this  respect  or  not.  The  liability  for 
injuries  resulting  from  horses  being  frightened 
by  unusual  sights  in  the  highway  caused  by  a 
defendant  has  been  distinctly  recognized,  and 
the  question  whether  the  defendant  was  mak- 
ing a  negligent  use  of  the  highway,  to  the  in- 
jury of  the  plaintiff,  was  one  which  reiquired 
that  the  learned  trial  judge  submit  it  to  the 
jury. 

There  was  a  contention  of  the  plaintiff  that 
the  conspicuous  color  of  the  sprinkler  caused 
the  fright  of  the  horse  and  injury.  This  cause 
of  liability  has  been  suggested  in  some  cases 
{Jeffrey  v.  St.  Paneras  Vestry,  63  L.  J.  Q.  B. 
N.  S.  618);  but  this  contention  under  the  evi- 
dence here  has  not  been  considered,  because 
the  trial  judge  directed  the  motion  to  nonsuit, 
upon  the  assumption  that  it  had  been  estab- 
lished that  the  swaying  of  the  coats  caused 
the  fright  of  the  horse,  and  consequent  injury 
to  the  plaintiff.  The  nonsuit  by  the  trial  judge 
was  ba.<ied  upon  two  grounds:  First,  that 
there  was  no  evidence  that  the  coats  were 
owned  by  the  employees  of   the  defendant 
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operating  the  car;  and,  secondly,  if  they  did 
belong  to  such  employees,  still  the  act  of  hang- 
ing them  upon  the  projection  at  the  side  of  the 
sprinkler  was  not  an  act  authorized  by  the  de- 
fendant company,  nor  was  it  an  act  done  in 
the  course  of  the  emplo3'ment  of  the  servants 
of  the  defendant  in  operating  the  sprinkler,  and 
therefore  no  liability  on  the  part  of  the  defend- 
ant had  been  established.  The  gravamen  of 
the  action  was  that  the  sprinkler  was  being 
operated  by  the  employees  while  in  a  danger- 
ous condition;  that  is,  in  a  condition  calculated 
to  frighten  the  horse.  There  is  no  evidence  as 
to  who  hung  the  coats  upon  the  projection, 
but  the  fact  is  well  established  that  they  had 
been  hanging  in  this  condition  for  some  time 
previous  to  the  time  of  the  accident,  and  the 
car  was  being  operated  with  them  in  this  posi- 
tion. It  would  seem  as  if  it  was  not  material 
whether  these  coats  were  placed  there  by  the 
defendant  company,  by  its  employees,  or  by  a 
stranger,  so  long  as  the  existence  of  them  in 
this  position  created  a  dangerous  situation,  of 
which  the  employees  of  the  defendant  had 
knowledge,  and  still  continued  to  operate  (be 
car.  The  fact  is  that  they  were  upon  a  car 
sprinkler  of  the  defendant  company,  which 
was  being  operated  by  its  employees,  who 
were  bound  to  the  exercise  of  reasonable  care 
in  Its  operation,  and  thus  protect  others  from 
injury.  It  was  conceded  on  this  motion  that 
a  car  with  these  coats  swaying  upon  it  was 
calculated  to  frighten  a  well-trained  horse  of 
gentle  disposition;  but,  whether  conceded  or 
not  on  this  motion  to  nonsuit,  the  fact  must  be 
considered,  and  it  certainly  remained  for  the 
lury  to  determine  whether  reasonable  care  had 
been  exercised  in  the  operation  of  the  sprinkler. 
Besides,  the  master  is  liable  for  all  incidental 
acts  of  his  employees  in  the  course  of  his  em- 
ployment; and  if  the  coats  were  worn  by  the 
motorman  or  other  employees,  as  necessary  to 
be  worn  in  the  work  of  operation  of  the 
sprinkler,  then  the  act  of  hanging  them  upon 
this  projection  was  an  act  incidental  to  their 
employment  and  would  render  the  company 
responsible  for  such  an  act;  and  if  such  an  act 
created  a  dangerous  condition,  in  its  further 
operation,  there  is  no  known  rule  of  law  to  be 
invoked  to  protect  the  defendant  from  the  re- 
sponsibility for  the  injurious  results  of  such 
operation;  and,  generally  speaking,  the  defend- 
ant company  owed  the  dUty  to  the  plaintiff  to 
exercise  reasonable  care  to  keep  the  sprinkler 
in  a  condition  that  injury  should  not  arise  to 
others;  and  if  its  employees  used  it  when  it 
was  in  a  dangerous  condfiiion,  or  they  them- 
selves, in  operating  it,  did  that  which  rendered 
it  dangerous,  the  defendant  company  became 
liable  for  the  consequences.  Fhelon  v.  StileSy 
43  Conn.  426.  In  these  respects  the  question 
for  the  jury  would  have  been  whether  reason- 
able care  bad  been  exercised,  and  it  is  this 
question  which,  under  this  evidence,  should 
have  been  submitted  to  the  jtJry.  Comben  v. 
Belleville  Stone  Co.  69  N.  J.  L.  226,  and  cases 
cited. 

In  Mallory  v.  Oriffey,  85  Pa.  275,  the  ques- 
tions whether  the  fright  of  a  horse  was  oc- 
casioned by  a  large  stone  along  the  highway, 
and  whether  it  was  calculated  to  frighten  an 
ordinary,  quiet,  and  well  broken  horse,  and 
whether  the  defendant  was  negligent  in  placing 
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such  stODe  there,  were  left  to  the  jury.  Jeffrey 
▼.  8t,  Paneraa  Vestry,  63  L.  J.  Q.  B.  N.  8. 
618,  was  a  case  where  a  steam  roller  frighteoed 
plaintiff's  horse,  by  puffling  out  steam.  The 
question  of  recovery  was  held  to  have  been 
properly  submitted  to  the  Jury.  In  this  latter 
case,  Collin,  J.,  speaking  of  the  construction 
of  a  carriage  for  use  on  a  highway,  says: 
"But,  on  the  other  hand,  if  he  has  his  carriage 
constructed  and  painted  in  such  a  manner  as 
to  be  very  conspicuous  indeed,  it  might  then 
become  a  nuisance."  Liability  has  been  estab- 
lished where  a  horse  was  frightened  by  a  plow 
being  left  alongside  a  public  road.  Harris  v. 
Mdbbs,  L.  R.  8  Ezch.  Div.  268;  where  the 
noise  and  appearance  of  a  steam  engine  were 
calculated  to  frighten  horses  ( Watkins  v.  Bed- 
din,  2  Post.  &  F.  629-684).  In  Phelon  v. 
Stiles,  48  Conn.  426,  the  servant,  in  delivering 
bran  for  his  master,  left  several  bags  by  the 
roadside,  his  object  being  to  save  unnecessary 
transportation,  and  to  give  him  time  to  attend 
to  some  private  business  of  his  own;  but  it  was 
held  that  he  was  acting  in  his  master's  employ- 
ment, and  that  the  latter  was  liable  for  an  in- 
jury caused  by  the  fright  of  a  horse  caused  by 
the  bags  of  bran.  In  Howe  v.  Young,  16  Ind. 
812.  the  plaintiff's  complaint  averred  that  his 
horse  was  frightened,  and  his  buggy  damaged, 
bv  the  defendant's  driving  his  horse  and  wagon 
along  the  highway  in  a  reckless  manner.  On 
demurrer  the  complaint  was  held  good.  El- 
liott, Roads  &  Streets,  p.  624. 

The  general  rule  is  a  very  clear  one  that  the 
master  is  liable  for  any  act  of  his  servant  done 
within  the  scope  of  his  employment,  and  ''if 
a  servant  is  acting  in  the  execution  of  his  mas- 
ter's orders,  and  by  his  negligence  causes  in- 


jury to  a  third  party,  the  master  will  be  re- 
sponsible, although  the  servant's  act  was  not 
necessary  for  the  proper  perforroanoe  of  bis 
duty  to  the  master,  or  was  even  contrary  to 
his  master's  orders."  Smith,  Mast.  &  S.  Black- 
stone's  ed.  p.  295,  and  cases  cited.  The  case  of 
Walton  V.  J^etfl  York  Cent.  Sleeping  Car  Co.  1«9 
Mass.  556,  is  cited  as  supporting  the  trial  court 
in  this  nonsuit.  That  was  a  case  where  the 
porter  of  a  drawing  room  or  parlor  car  threw 
a  package  or  bundle,  containing  soiled  cloth- 
ing and  other  articles,  from  the  train.  Ar- 
rangements by  the  porter  had  been  previously 
made  that  some  person  at  the  place  should  pick 
up  and  take  care  of  the  package  for  hina. 
The  package  struck  the  plaintiff,  and  injured 
him.  It  was  held  that  the  act  of  the  porter 
was  not  the  act  of  the  company,  nor  in  the 
course  of  his  employment,  but  for  his  own 
convenience.  But  the  distinction  between  this 
case  and  the  one  at  bar  is  clear.  In  that  case 
the  porter  was  not  operating  a  car  in  a  dan- 

ferous  condition,  nor  a  car  which  he  had  ren- 
ered  dangerous  by  his  act,  both  of  which  in- 
stances would  have  been  in  the  course  of  his 
employment;  nor  was  his  act  incidental  to  his 
employment,  but  an  act  for  his  own  conven- 
ience solely, — as  much  so  as  if  he  had  no  con- 
nection whatever  with  the  car. 

One  other  ground  is  urged  in  support  of  the 
nonsuit,  and  that  is  that  the  proof  of  negli- 
gence varies  from  the  averments  of  the  declara- 
tion; but  it  is  sufScient  to  say  that  the  rulings 
of  the  trial  court  excluded  any  motion  for 
amendment  which  the  plaintiff  could  have 
been  permitted  to  make.  For  these  reasons,  1 
shall  vote  to  reverse  the  judgment  cf  nonsuit. 


NORTH  CAROLINA  SUPREME  COURT. 


Lilly  E.  R0BBIN8 
A.  8.  RA8C0E  and  Wife,  Appts. 

(120  N.are.) 

The  delivery  of  a  deed  to  his  natural 
child  by  tlie  ^antor  to  the  deputy 
clerk  of  the  court  with  instruotions  to  have 
it  proved  by  the  eubscrlblog  witness  before  the 
clerk,  who  was  then  absent  from  the  office,  and 
to  have  it  duly  reiristered.  is  complete  and  passes 
title,  and  cannot  be  defeated  by  the  grantor's 
subsequently  chanslnff  his  mind  and  reoallia^ 
the  deed  and  destroyingr  It  before  it  had  been 
proved,  although  the  jrrantee  knew  nothinir  of 
the  deed  or  of  its  reoalL 

(Gforfc,  X,  dfSMfits.) 

(March  9, 1897.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Superior  Court  for  Bertie  County  in 
favor  of  plaintiff  in  a  proceeding  to  quiet  title 
to  real  estate.    Affirmed,  ( 


The  facts  are  stated  in  the  opinion. 

Mr.  Francis  D.  Winston  for  appellants 

Messrs,  Martin  &  Peebles  for  appellee. 

Faircloth*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  natural  father  of  the  plaintiff  executed 
a  deed  signed  and  sealed,  conveying  property 
to  the  plaintiff,  and  "delivered  said  deed  to  the 
deputy  clerk  of  the  superior  court  of  Bertie 
county,  with  instructions  to  have  the  same 
proveci  by  the  subscribing  witness  before  the 
clerk  of  said  court,  who  at  the  time  was  absent 
from  his  ofBce,  and  to  have  the  same  duly  reg- 
istered;" and  some  time  thereafter,  before  any 
probate  was  had,  without  plaintiff's  knowledge 
or  consent,  the  grantor  took  the  deed  from  the 
deputy  clerk,  and  carried  it  away  from  the 
office,  stating  that  he  had  changed  his  mind 
about  the  delivery  of  the  same;  and  after  hit 
death  his  executor  destroyed  the  deed.  Plain- 
tiff knew  nothing  of  the  deed,  or  of  its  recalL 
The  court  held  that  the  delivery  was  complete, 
and  the  title  passed.    Exception  and  appeal 


NoTK.— As  to  delivery  of  deed  by  leaving  it  for 
record,  see  also  Lewis  v.  Watson  (Ala.)  22  L.  R.  A. 
£97;  Lee  v.  Fletcher  (Minn.)  12  L.  B.  A.  171.  and  note; 
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also  some  oases  in|no(«  to  Taylor.vJBtreet  (QaJ  5JU 
B.  A.12L 
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This  iB  the  only  questioB  In  tbe  case,  the  de- 
fendanlB  denying  that  there  had  been  ft  deliv- 
ery. 

Upon  principle  and  the  aathorities  we  moat 
affirm  tbe  judgment.    The  principle  la  that 
when  tbe  maker  of  a  deed  delivers  it  to  some 
third  party  for  the  grantee,  parting  with  the 
possession  of  it,  without  any  condition  or  any  di- 
rection to  hold  it  for  him,  and  without  in  some 
way  reserving  the  right  to  repossess  it,  the  de- 
livery is  complete,  and  the  title  passes  at  once, 
altbongb  the  grantee  may  be  ignorant  of  the 
facts  and  no  subsequent  act  of  the  grantor  or 
anyone  else  can  defeat  the  effect  of  such  deliv- 
ery.   In  ThreadgiU,  Hough,  v.  Jennings,  8  Dev. 
L.  884,  it  is  stated  that  '*a  deed  is  good  if  de- 
livered to  a  stranger,  to  the  use  of  the  obligee." 
and  at  *Hhe  time  it  was  thus  delivered."    In 
TaU  V.  Tate,  1  Dev.  &  B.  £q.  26,  David  Tate 
executed  a  deed  of  barrain  and  sale  conveying 
land  to  bis  infant  children,  and  delivered  the 
deed  to  their  uncle,  Hugh  Tate,  in  whose  pos- 
session it  remained  until  his  death,  when  the 
bargainor  went  to  the  widow  of  Hugh  Tate, 
and  obtained  the  deed  before  it  was  re^stered, 
and  canceled  it  by  tearing  off  his  signature 
and  that  of  the  witness;  and  he  (David  Tate) 
conveyed  the  same  property  to  another.    The 
delivery  of  the  deed  was  upheld,  the  court  say- 
iDg:    "When  the  maker  of  a  deed  parts  from 
ibe  possession  of  it  to  -anybody,  there  is  a  pre- 
sumption that  it  was  delivered  as  a  deed  for  the 
benefit  of  the  grantee;  and  it  is  for  the  maker 
to  show  that  it  was  on  condition,  as  an  escrow. 
Such  a  delivery  to  a  third  person  is  good,  and 
the  deed  presently  operates,  and  infants  may 
assent  to  such  a  deed  to  themselves,  and  their 
assent   is   presumed    until   the  contrary  ap- 
pears,"—cit  ing  several  English  cases.    In  Kirk 
V.  Turner,  1  Dev.  Eq.  14  Henderson,  J.,  sa^s: 
*'A  delivery  of  a  deeid,  is  in  fact,  its  tradition 
from  the  maker  to  tbe  person  to  whom  it  is 
made,  or  to  some  person  for  his  use;    .    .    . 
for  his  acceptance  is  presumed  until  the  con- 
trary is  shown.    It  being  for  his  interest,  the 
presumption  is,  not  that  he  will  accept,  but 
that  he  does."    In  Morrow  v.  Alexander,  2 
Ired.  L.  888,  a  father  residing  in  South  Caro- 
lioa  signed  and  sealed  a  deed  to  bis  daughter, 
residing  in  North  Carolina,  and  delivered  it  in 
South  Carolina  to  his  son,  to  be  given  to  his 
daughter.     Held  by  this  court  that  the  deliv- 
ery to  his  son  was  complete  and  the  title  passed. 
Gaskill  V.  King,  12  Ired.  L.  211.  sustains  and 
cites  TaU  v.  late,  1  Dev.  &  B.  Eq.  26.     In  Mc- 
Lean V.  Nelaon,  1  Jones,  L.  896.  the  court  says: 
"When  one  delivers  a  deed  to  a  third  person, 
in  the  absence  of  a  grantee,  the  latter  is  pre- 
sumed to  accept  it;  so  that  it  forthwith  be- 
comes a  deed,  and  the  legal  effect  is  to  pass 
the   property.    This    presumption    may,    of 
course,  be  rebutted  by  proving  that  the  partv 
refused  to  accept  it;  but,  until  he  refuses,  his 
assent  is  presumed,  for  the  purpose  of  giving 
effect  to  the  instrument  as  a  deed.     Utresma- 
gU  talent  qunm  pereat"    In  Phillips  y.  Hous- 
ton, 6  Jones,  L.  802,  the  donor  signed  and  sealed 
tbe  deed,  and  delivered  it  to  Holland,  the  wit- 
ness, '  'and  requested  him  to  take  it  to  tbe  court- 
house and  have  it  recorded,"  which  was  not 
done  until  after  the  donor's  death.    It  was 
held  that  tbe  delivery  to  the  first  person  (Hol- 
laad)  was  perfect,  and  it  made  no  difference 
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whether  it  was  registered  before  or  after  the 
donor's  death,  the  court  saying:  *'In  tbe  case 
of  Hall  V.  HarrU,  8  Ired.  Eq.  800,  it  was  said 
by  the  court  that  the  delivery  of  a  deed  *de- 
pends  upon  tbe  fact  that  a  paper  signed  and 
sealed  Ib  put  out  of  the  possession  of  the 
maker.'  That,  we  think,  is  the  true  test,  and 
if  it  appear  that  the  grantor  or  donor  has  parted 
with  the  possession  of  the  instrument  to  the 
grantee  or  donee,  or  to  any  other  person  for 
him,  the  delivery  is  complete,  and  the  title  of 
the  property  granted  or  given  thereby  passes. 
But  it  will  be  otherwise  ii  the  grantor  or  donor 
retain  any  control  over  tbe  deed;  as  if  he,  when 
he  hands  it  to  a  third  person,  requests  him  to 
keep  it,  and  deliver  it  to  the  person  for  whom 
it  is  intended,  unless  he  shall  call  for  it  again. 
These  principles  will  be  found  to  govern  all  tbe 
cases,  beginning  with  Tate  v.  Tate,  1  Dev.  &  B. 
Eq.  22,"— and  then  a  large  number  of  North 
Carolina  cases  are  cited.  This  principle  has 
governed  this  court  to  the  present  time.  Helms 
V.  Austin,  116  N.  C.  751;  Frank  v.  Heiner.  117 
N.  C.  79.  The  case  of  Adams  v.  Adams,  88  U. 
8.  21  Wall.  185, 22  L.  ed.  504,  is  well  ar^ed  by 
the  court,  and  the  same  conclusion  arrHved  at. 
It  is  there  stated  upon  the  ancient  authorities 
that  if  A  execute  a  deed  to  B,  and  deliver  it  to 
C,  though  he  does  not  say  to  the  use  of  B,  yet 
it  is  a  good  delivery  to  B  if  he  accepts  of  it, 
and  it  shall  be  intended  that  C  took  the  deed 
for  him  as  his  servant;  that  it  is  conclusive  un- 
less there  be  clear  and  decisive  proof  that  be 
never  parted,  nor  intended  to  part,  with  the 
possession  of  the  deed.  There  are  some  deci- 
sions in  the  states  holding  otherwise,  but  they 
are  not  in  harmony  with  the  higher  and  better 
authorities.  Parmelee  v.  Simpson,  72  U.  8.  5 
Wall.  81,  18  L.  ed.  542,  was  a  controversy  be- 
tween a  grantee  and  a  morti^agee,  and  was  de- 
cided in  conformity  to  the  laws  of  Nebraska. 
HawJces  v.  Pike,  105  Mass.  560, 7  Am.  Hep.  554, 
is  a  decision  to  the  contrary,  but  the  annotator 
of  4  Kent,  Com.  calls  attention  to  this  case  as 
out  of  line  with  the  better  decisions.  In 
Hedge  v.  Drew,  12  Pick.  141,  22  Am.  Dec.  416, 
tbe  grantor  left  the  deed  with  the  register  to 
be  recorded,  his  daughter  being  the  grantee. 
The  deed  was  dated  October  2.  1828,  and  was 
recorded  October  8,  1828.  An  attachment  was 
levied  on  the  same  property  on  October  4, 1828. 
The  court  held  unanimously  that  the  delivery 
was  equivalent  to  an  actual  delivery  to  the 
grantee  personally.  In  the  case  before  us,  that 
the  grantor  intended  a  delivery,  and  that  tbe 
title  should  pass,  at  the  time  he  put  tbe  deed 
in  the  hands  of  the  deputv  clerk  with  instruc- 
tions to  have  it  probated  and  registered,  is 
manifest  from  his  statement  when  he  took  the 
deed  from  the  deputy  clerk,  saying  "that  he 
had  changed  his  mind  about  the  delivery  of  the 
same,  owing  to  some  conduct  of  the  plaintiff 
that  displeased  him." 
Affirmed, 

Clark,  J.,  dissenting: 

It  is  elementary  law  that  a  deed  fs  "a  writ- 
ten instrument,  signed,  sealed,  and  delivered," 
and  that  tbe  deliverv  is  as  essential  as  the  sign- 
ing and  sealing.  There  are  cases  which  bold 
that  registration  raises  a  presumption  of  ac- 
ceptance by  the  grantee  (1  Devlin,  Deeds,  §  892, 
and  cases  cited),  all  of  which  hold  that  such 
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presumption    can    be   rebutted  by  evidence. 
There  are  cases  where  a  deed  is  delivered  to  a 
party  for  the  benefit  of  infant  children,  in 
which  case,  as  they  cannot  accept,  the  law  pre- 
sumes acceptance  (Kllington  v.  Currie,  40  N. 
C.  21 ,  Gregory  v.    Walker,  88  Ala.   26):  and 
also  cases  where  a  deed  has  br.en  delivered  to 
a  third  person,  to  be  registered  at  the  grantor's 
death,  on  which  event,  its  recall  by  the  gran- 
tor being  impossible,   a  delivery  is  presumed. 
But  the  doctrine  of  constructive  delivery  has 
been  extended  no  further,  and  tbere  is  no  case 
applying  it  to  the  facts  of  the  present  action, 
and    many  to  the  contrary.     Here  the  deed, 
which  was  a  deed  of  gift,  was  not  delivered  to 
the  grantee,  nor  to  her  agent,  nor  even  to  any- 
one to  deliver  it  to  her;  it  was  not  accepted  by 
her,  nor  was  its  existence  then  known  to  her, 
nor  till  after  its  revocation  by  the  grantor.  It 
was  not  even  registered,  and  hence  there  is  not 
the  presumption    of  acceptance  or  delivery. 
The  grantor  ga^  it  to  a  messenger,  the  deputy 
clerk,  who  was  to  have  the  clerk  probate  it, 
and  was  then  to  hand  it  to  the  register,  who 
was   to  record  it;  but  before  it  got  into  the 
hands  of  tbe  register — indeed,  before  it  was 
probated — the  grantor  changed  his  mind,  and 
took    back  the  deed.     Here,  certainly,  there 
was  no  delivery,   and  no  presumption  of  de- 
livery.    In  Pnrmeke  v.   Simpson,  72  U.  S.  5 
Wall.   81,  18  L.  ed.   542,  the  United  States 
Supreme  Court  held  that,  though  the  deed  is 
deliveied  to  the  register  and  recorded,  this  is 
not  a  delivery  if  the  grantee  is  ignorant  of  the 
existence  of  the  deed,  as  this  rebuts  the  pre- 
sumption of  acceptance  raised  by  the  registra- 
tion, an  acceptance  being  necessary  to  consti- 
tute delivery.     In  Derry  Bank  v.  Webster,  44 
N.H.   264.  268,   it  is  said:     *'That  the  mere 
Fending  of  the  deed  to  the  registry  for  record 
is  not  a  delivery,  is  well  settled," — citing  Barms 
V.  Hatch,  3  N.  H.  804;  Maynard  v.  Maynard, 
10  Mass.   456.  6  Am.  Dec.    146;  Samson    v, 
Thornton,  3  Met.  281;  Oxnardy.  Blake,  45  Me. 
602;    4  Kent,  Com.  455,  456.    Even  though 
the  deed  was  executed,  and  sent  to  the  register 
in  consequence  of  a  previous  agreement  that 
this  should  be  done,  if  the   grantee  did  not 
know   of  its  being  sent   (Jackson,  Eames,  v. 
Phipps,  12  Johns.  418),  the  acceptance   is  es- 
sential to  a  delivery  {Jackson  M'Crea,  v.  Dnn- 
lap,  1  Johns.  Cas.  114,  1  Am.  Dec.  100;  Jack- 
son, Ten  Eyek,  v.  Richards,  6  Cow.  617).    It  is 
true  that  tbe  registration  raises  a  presumption 
of  acceptance,  and  that  the  subsequent  accept- 
ance of  a  deed  registered   without  the  knowl- 
edge of  the  grantee  is  sufficient   (Thayer  v. 
Stark,  6  Cash.  11),  unless  in  tbe  meantime  the 
rights  of  third  persons  have  accrued,  as  by  an 
attachment  against  the  grantor,  or  registration 
of   a  deed  to   another  (Harrison  v.   Phillips 
Academy,  12  Mass.  461;  Jackson,  Russell,   v. 
Rowland,  6  Wend.   666);  but  the  assent  must 
be  made  before  the  grantor  revokes  his  inten- 
tion to  convey  (r«wn*n^  v. /VwA^^^m,  IN.  H. 
357).    In    Hawke*  v.  Pike,  105  Mass.  561,  7 
Am.  Rep.   554,  the  grantor  gave  the  deed  to 
the  register  to  be  recorded,  without  the  gran- 
tee's   knowledge.     Tbe   next    day   the  gran- 
tor called,  the  deed  being  then  partially    re- 
corded, and  asked  to  recall  it.    The  register 
refused  till  he  had  completed  the  recording, 
and  then  handed  the  deed  back.    It  was  held 
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that  no  title  passed.  To  same  purport,  that 
even  a  registration  of  a  deed,  if  without  the 
grantee's  assent,  is  not  a  delivery,  is  1  Devlin, 
Deeds,  §  290,  and  numerous  cases  there  cited. 
It  must  be  recalled  that  here  there  was  no  reg- 
istration, hence  no  subsequent  assent  which 
could  turn  it  into  a  delivery,  and  no  presump- 
tion of  delivery.  If  there  had  been  such  pre- 
sumption, it  would  have  been  rebutted  by  the 
admission  that  tbe  grantee  had  no  knowledge 
of  the  deed  till  after  its  recall.  Indeed,  the 
deed  was  not  only  not  delivered,  and  not  rei?* 
istered,  but  it  did  not  even  get  into  the  hands 
of  the  register,  and  was  never  in  a  condition  to 
be  registered,  since  it  was  recalled  by  the  gran- 
tor before  it  was  probated.  It  was  given  to  a 
subordinate  to  hand  to  the  clerk  to  probate, 
and  then  to  be  carried  to  the  register,  but  re- 
called before  there  was  any  probate  by  the 
clerk,  or  any  delivery  to  the  grantee,  or  any 
acceptance,  or  even  knowledge,  on  her  part, 
or  any  registration  which  could  have  raised 
even  a  presumption  of  delivery.  There  is  no 
precedent  which  will  make  it  a  valid  deed  in 
this  absence  alike  of  probate,  of  delivery,  of 
acceptance,  and  of  registration.  This' case 
differs  from  Phillips  v.  Houston,  5  Jone5>,  L. 
802,  and  otber  cases  cited  in  the  opinion  of  the 
court,  in  that  here  the  deed  was  not  delivered 
to  anyone  to  hold  for  tbe  grantee.  It  was  de- 
livered to  the  deputy  clerk,  who  was  tbe  agent 
of  the  grantor,  not  of  the  grantee,  since  bis 
duty  was  to  have  it  probated  for  the  grantor, 
and  was  then  to  convey  it  to  the  register.  At 
no  time  was  it  in  the  hands  of  anyone  for  the 
use  of  the  grantee,  or  who  was  directed  by  the 
grantor  or  authorized  to  deliver  it  to  the  gran- 
tee. While  the  execution  was  still  incomplete 
for  lack  of  delivery  to  the  grantee,  or  to  anyone 
for  her,  the  grantor  revoked  what  he  had  done, 
and  refused  to  perfect  the  execution,  and  re- 
called the  inchoate  instrument. 


E.  WILSON  et  al. 

v. 

J.  W.  LEARY    et  at.,  Appt9. 

(120  N.  C.  9a) 

1  •  A  conTejranee  in  fee  to  a  eorpor&tioii 

which  has  a  lllmited  existence  is  not  limited  to 
tbe  life  of  the  corporatioD,  and  does  not  give 
the  flrrantor  a  resulting  trust  wbloh  will  take  ef- 
fect when  tbe  corporation  ceases  to  exist. 

8.  The  common  law  ie  simply  the  "riirbt 
reason  of  the  thin^'  in  matters  as  to  which 
there  is  no  statutory  eDactment. 

8.  A  decision  which  misconceives  and 
vrtongly  declares  the  law,  whether  it  to 
an  ancient  or  arooent  one,  is  subject  to  be  over- 
ruled. 

(February  18,  1897.) 

Note.— The  above  case  by  overruling  an  early 
decision  of  the  same  court  as  based  on  an  unjust 
rule  of  tbe  common  law  probably  marks  tbe  final 
disappearance  from  the  courts  of  that  now  *'obso* 
lete  and  odtous"  rule. 

As  to  the  right  of  a  corporation  to  alienate  Its 
property,  see  Chamberlain  y.  North  Eastern  B.  Obb 
(&a)SS6L.R.A.18». 
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APPEAL  by  defendaDts  from  a  Judgment  of 
the  Superior  Court  for  Bertie  Couotj  in 
favor  of  plaintiffs  in  an  action  broui^bt  to  re- 
ooTer  poBseasion  of  certain  real  estate.  Re- 
verted. 

The  facts  are  stated  in  the  opinion. 

Menrs.  Battle  ft  Mordeeai  for  appel- 
lants. 

Masrs.  Francis  D.  Winston  and  Shep- 
lierd  &  Bnsbee  for  appellees. 

Clark*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  must  recover  upon  the  strength 
of  their  own  title,  aud  not  upon  defects,  if  auj. 
Id  the  title  of  the  defendants.  The  convey- 
sDce  by  their  ancestor.  Henderson  Wilson,  was 
io  fee  simple  to  trustees  **to  convey  to  Oriental 
Lodge,  No.  24,  I.  O.  O.  F.,  when  the  same 
shall  have  been  incorporated  by  the  legislature 
of  North  Carolina."  It  was  subsequently  in- 
corporated. Though  no  conveyance  by  such 
trustees  to  the  lodge  is  shown,  the  fearoed 
counsel  for  the  plaintiffs  admitted  that  the 
statuie  of  uses  ^27  lien.  VIII. ),  in  forre  in  this 
state,  by  virtue  of  our  statute  executed  the  use 
without  the  execution  of  a  deed.  The  grant 
of  the  trustee  being  in  fee  simple,  the  cettvi 
cue  trttst  took  in  fee.  Uolmes  v.  BolmeB,  86 
K  C.  205.  When  the  lodge  ceased  to  exist  for 
want  of  meml)er9,  whether  its  pro(>erty  passed 
to  the  grand  lodge  of  I.  O.  O.  F.  in  this  state, 
of  which  Oriental  Lodge  No.  24,  was  a  roem- 
her,  or  escheated  to  the  state  for  the  university 
(Code,  §2627),  does  not  concern  the  plaintiffs, 
and  is  not  before  us.  The  title  in  fee  simple 
had  passed  out  of  the  grantor,  and,  having 
▼est^tl  in  the  Oriental  Lodge,  upon  the  extinc- 
tion of  the  latter  as  a  corporate  eniiiy,  its  prop- 
erty by  no  just  construction  could  return  to 
those  whose  ancestor  bad  conveyed  it  in  fee 
npon  receipt  of  the  purchase  money,  which  he 
and  they  have  kept  and  enjoyed.  The  plHin- 
tiffs*  counsel  insist,  however.' that  at  the  time 
of  the  conveyance  the  Revised  Statutes  (chap. 
26,  §  17)  provided  that  a  corporation,  unless 
otherwise  specially  stated  in  its  charter,  had  ez- 
isience  for  only  thirtv  years;  and,  as  there  was 
no  special  provision  in  bis  charter,  the  grantor 
only  parted  with  the  property  for  thirty  years, 
and  held  a  resulting  trust.  But  the  convev- 
snce  was  in  fee,  and  a  corporation  limited  in 
duration  can  take  a  fee-simple  conveyance  just 
as  a  natural  being,  whose  existence  is  also 
limited.  Either  may  convey  away  the  prop- 
erty, and  upon  the  death  of  either  without 
having  dispoised  of  it  the  property  will  go  to 
lay  creditors,  to  heirs,  to  stockholders,  or  as 
an  escheat,  according  to  the  circumstances;  but 
in  neither  case  is  there  any  reverter  to  the 
grantors.  On  the  death  of  a  corporation  the 
property  is  usually  administered  by  a  receiver, 
and  on  the  death  of  a  natural  person  by  the 

g^rsooal  representative,  or  passes  to  the  heirs. 
y  the  Constitution  of  North  Carolina  (art.  8. 
$i)all  corporations  (if  chartered  since  lb68) 
are  subject  to  extinction  at  any  time,  or  their 
duration  can  be  abridged  or  extended,  at  the 
^ill  of  the  legislature.  It  would  now  be  a 
itanhng  doctrine  that  upon  the  repeal  of  a 
charter  all  real  estate,  though  conveyed  to  the 
corporation  absolutely  in  fee  simple,  reverts, 
as  at  common  law,  to  the  original  grantors,  to 


the  total  exclusion  and  loss  of  creditors  and 
stockholders.  On  the  contrary,  such  property, 
when  not  held  on  a  base  or  qualified  fee,  as 
was  the  case  in  i>taU  v.  RiuB,  5  Ired.  L.  297 
(though  it  has  since  been  held  that  there  are 
no  qualitied  fees  in  this  %ivi\t,— School  Com- 
mittee v.  KcsUr,  67  N.  C.  443),  would  be  ad- 
ministered to  pay  creditors,  the  surplus  t)eing 
divided  among  the  stockholders.  If  there 
were  no  stockholders,  then  the  (luestion  might 
arise  whether  the  propertv  had  escheated  to 
the  state;  but  certainly  the  grantors,  upon 
such  corporation  becoming  extinct,  would  have 
no  greater  right  to  a  reversion  than  would  the 
p:rautors  lo  any  other  corporation.  It  is  true, 
It  was  held  in  an  opinion  by  Gaston,  J.,  in  Fox 
V.  Borah,  I  Ired.  Eq.  868,  that  by  the  com- 
mon law,  upon  the  dissolution  of  a  corpora- 
tion by  the  expiration  of  its  charter  or  other- 
wise, its  real  property  reverted  to  the  grantor,  its 
personal  property  escheated  to  the  atate,  and 
us  chosea  in  action  became  extinct;  and  hence 
that,  on  the  expiration  of  the  charter  of  a  bank, 
'  a  court  of  equity  would  enjoin  the  collection 
of  notes  macfe  payable  to  the  bank  or  its  cash- 
ier, the  debtors  being  absolved  by  the  dissolu- 
tion. Judge  Thompson  (5  Thomp.  Corp. 
§  6720)  reiers  to  this  decision  "in  accordance 
with  the  barbarous  rule  of  the  common  law*' 
as  *  probably  the  last  case  of  its  kind,"  and 
notes  that  it  has  since  been,  in  effect,  overruled 
in  Von  Gla/m  v.  De  Roeeet,  81  N.  C.  467,  and 
it  is  now  expressly  overruled  by  us.  Chancel- 
lor Kent  (2  Kent,  Com.  807,  note),  says:  "This 
rule  of  the  common  law  has,  in  fact,  become 
obsolete  and  odious,"  and  elsewhere  he  stoutly 
denied  that  it  had  ever  been  the  rule  of  the 
common  law,  except  as  to  a  restricted  class  of 
corporations.  6  Thomp.  Corp.  §  6780.  The 
subject  is  thoroughly  discussed  by  Gray  on 
Perpetui:ies,  ^§  44-51,  and  he  demonstrates 
that  my  Lord  Coke's  doctrine  rested  on  the 
atctum  of  a  liftetntb  century  judge  (Mr.  Jus- 
tice Choke,  in  the  Prior  of  Sf(t Hiding's  Case 
[1467J  7  Edw.  IV.  10-12),  and  is  contrary  to 
the  only  case  deciding  the  point  {Johneon  y. 
Noricny  [1622]  Winch,  87),though  Coke's  state- 
ment has  often  been  referred  to  as  law. 

But,  whatever  the  extent  of  this  rule  at  com- 
mon law,  if  it  was  the  rule  at  all  it  was  not 
founded  upon  justice  and  reason,  nor  could  it 
be  approved  by  experience,  and  has  been  re- 
pudiated by  modem  courts.  The  modern 
doctrine  is,  as  held  by  us.  that  '*upon  dissolu- 
tion the  title  to  real  property  does  not  revert 
to  the  original  grantors  or  their  heirs,  and  the 
personal  property  does  not  escheat  to  the  state." 
5  Thomp.  Corp.  §  6746;  Ouen  v.  Smith,  81 
Barb.  641;  Towar  v.  Hale,  46  Barb.  361.  The 
crude  conceptions  of  corporations  naturally  en- 
tertained in  a  feudal  and  semibarbarous  age, 
when  they  were  few  in  number,  and  insignifi- 
cant in  value  and  functions,  by  even  so  able  a 
man  as  Sir  Edward  Coke,  and  the  fanciful  rea- 
son given  by  him  (Co.  Litt.  136)  for  the  re- 
verier  of  their  'real  estate,  to  wit,  that  a  con- 
veyance to  them  must  necessarily  be  a  qualified 
or  base  fee,  have  long  since  become  outworn 
and  discredited.  That  which  is  termed  "the 
common  law"  is  simply  the  "right  reason  of 
the  thing"  in  matters  as  to  whid)  there  is  no 
statutory  enactment.  When  it  is  miscon- 
ceived, and  wrongly  declared,  the  common 
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rnle  is  equally  subject  to  be  oyerruled.  whether 
it  is  an  ancient  or  recent  decision.  Upon  the 
facts  aprreed,  judffineDt  should  be  entered  be> 
low  against  the  plaintiffs,  dismissing  their  ac- 
tion. 
Beveraed, 


Lizzie  A.  BROWN.  Appt,^ 
Jesse  R.  BROWN. 

1.   The  diMbbllitiea  of  ouurried  women  at 

common  law  still  exist  as  to  their  person  and 
property,  exoept  to  the  extent  of  ohangee  by  legis- 
lation in  express  terms  or  by  reasonable  oon- 
struotlon  of  the  same. 
B»  Aa  aetton  by  a  married  woman  who 
has  been  abandoned  hy  her  husband* 
againsc  one  wbo  induced  the  abandonment,  may 
be  brouflrht  in  her  own  name  without  Joining  her 
husband,  under  statutes  iriving  an  abandoned 
wife  right  to  contract  as  a  free  trader,  and  also 
to  set  up,  if  sued  for  a  tort,  any  counterclaim 
growing  out  of  the  same  transaction,  and  recover 
affirmative  judgment  if  her  damages  exceed 
those  of  the  other  party. 

CBStrches^  J.,  di»enU} 

(October  12,1887.) 

APPEAL  by  plaintiff  from  a  Jadgmeot  of 
the  Superior  Court  for  Pasquotank  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  causing  plaintiff's  husband 
to  abandon  her.    Rewraed. 

The  facts  are  stated  In  the  opinion. 

Mr.  E.  F.  Aydletty  for  appellant: 

The  plaintiff  can  maintain  her  cause  of  ac- 
tion under  either  one  of  the  sections  of  the 
Code,  because  her  right  of  action  is  property, 
and  she  can  sue  for  her  property  under  the 
•tatute,  and  under  the  Constitution  of  North 
Carolina. 

The  right  of  action,  though  a  tort  to  the  wife, 
is  a  chose  of  action. 

Kelly,  Contracts  of  Married  Women,  §  4, 
p.  35,  chap.  8.  p.  44;  Chicngo,  B,  d  Q.  i2.  Co. 
T.  Dunn,  52  111.  260,  4  Am.  Rep.  606;  MusBfl- 
man  v.  Qnlligher,  82  Iowa,  888;  Paneoast  v. 
BurneU,  82  Iowa,  894;  Rangier  ▼.  Bummd,  87 
Pa.  180;  Berger  v.  Jacobn,  21  Mich.  216;  Leon- 
ard V.  Pope,  27  Mich.  145;  Bennies  v.  Vogel,  66 
m.  410;  C'ooley.  Torts,  227  note;  N.  C.  Const, 
art.  10,  8  6;  Bishop,  Married  Women,  §  271; 
J^uler  V.  MilUape,  71  N.  C.  297;  Pom.  Rem. 
d;  Rem.  Righto,  §§  286.  246. 

Because  plaintiff  alleges  that  her  husband  has 
abandoned  her,  and  she  can  sue  as  a  freetrader. 

Finley  v.  Saunders.  98  N.  C.  463;  Heath  v. 
Morgan,  117  N.  C.  508;  Ball  v.  Walker,  118 
N.  C.  877;  Qregory  v.  Paul,  16  Mass.  81; 
Bchouler,  Dom.  Kel.  g  219;  Benadum  v.  Pratt, 
1  Ohio  St.  404;  Kelly,  ContracU  of  Married 
Women,  195;  2  Bishop,  Married  Women, 
8  276;  Rhea  v.  Rhenner,  26  U.  8.  1  Pet.  105, 
7  L.  ed.  72;  Prescott  v.  Fisher,  22  111.  390;  Love 


V.  Moyneftan,  16  HI.  278,  63  Am.  Dec.  806; 
lAiurevce  ▼.  Spear,  17  Cal.  421;  Baulbaker  t. 
GoodfeUovD,  64  111.  288. 

The  action  for  the  loes  of  the  husband's  af- 
fections will  \\^  for  the  wife,  as  It  is  a  tort,  and 
where  there  is  a  wrong  there  is  a  remedy. 

Cooley,  Torts,  p.  227;  UoUemnn  v.  Barward, 
119  N.  C.  150.  84  L.  R.  A.  »03;  WeeUake  v. 
We»^tlake,  84  Ohio  St  621,  82  Am.  Rep.  897; 
Bishop,  Mar.  &  Div.  $g  1857,  1858,  1359.  also 
^§  1885-1358;  Bennett  v.  Bennett,  116  N.  Y. 
584,  6  L.  K  A.  558. 

Messrs.  G.  W.  Ward  and  Shepherd  A 
Busbeot  for  appellee: 

The  husband  must  be  Joined  with  the  wife. 

N.  C.  Code,  S^  178-185. 

A  husband  refusing  to  Join  with  his  wife 
must  be  made  a  party  defendant. 

N.  C.  Code,  §^§  184, 185;  McQUnnery  v.  Mil- 
ler, 90  N.  C.  215;  Barnes  v.  Barnes,  104  N.  C. 
617;  Finley  v.  Saunders,  98  N.  C.  462. 

A  common  law  a  wife  could  not  maintain 
Buch  action. 

WesUake  v.  Westlake,  84  Ohio  St  621,  83 
Am.  Rep.  897;  Van  Arnam  v.  Avers,  67  Barb. 
544;  Mehrhoff  y.  Mehrhoff,  26  Fed.  Rep.  18; 
Duffles  V.  Duffitf,  76  Wis.  874,  8  L.  R.  A.  420. 

No  action  that  could  not  have  been  main- 
tained Jointly  by  the  husband  and  wife,  for 
the  violation  of  the  personal  rights  of  the  wife 
before  the  statute  was  passed,  could  be  main- 
tained after  the  passage  of  the  statute. 

Mann  v.  Mars!i,  85  Barb.  68. 

Falreloth*  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  sole  question  presented  Is  whether  a 
married  woman,  being  abandoned  by  her  hns- 
band,  can  maintain  an  action  in  her  own  name 
for  a  tort.  This  question  has  not  been  hereto- 
fore decided  by  this  court.  The  case  is  here 
upon  complaint  and  demurrer,  and  the  allega- 
tions of  the  complaint  are  at  present  taken  aa 
true.  The  complaint  alleges  that  the  defend- 
ant, who  is  the  father  of  her  husband,  has,  bj 
persuasion  and  numerous  wilful  and  unlawfal 
acts,  caused  her  husband  to  wholly  abandon 
and  neglect  her.  to  her  great  damage,  etc 
The  demurrer  is  grounded  on  a  denial  of  bet 
right  to  maintain  this  action  in  her  own  name 
without  the  joinder  of  her  husband.  The  dis- 
abilities of  married  women  at  common  law 
still  exist,  as  to  their  person  and  property,  ex- 
cept to  the  extent  of  changes  by  legislation  in 
express  terms,  or  by  reasonable  construction 
of  the  same.  These  changes  tend  to  relax  the 
common  law  rules,  and  must  receive  a  reasona- 
ble construction  in  the  spirit  of  their  enact- 
ment Our  Constitution  and  statutes  have 
made  very  material  and  important  changes  in 
the  status  of  married  women  In  this  state  by 
extending  protection  to  iheir  person  and  sepa- 
rate property,  and  allowing  them  the  privilege 
of  fr^e  traders,  suing  in  their  own  names,  etc., 
in  certain  conditions.  Code,  §  1882,  declarea 
that  every  woman  whose  husliand  shall  aban- 
don her  * 'shall  be  deemed  a  free  trader  .  .  . 
so  far  as  to  be  competent  to  contract  and  be 
contracted  with,''  etc.;   and    this  section  has 


Nora.— For  action  by  wife  on  account  of  the  en- 
tloetnent  of  her  huskmnd  from  her,  see  CJow  v. 
Chapman  (Mo.)  26  L.  B.  A.  412,  and  cases  cited  In 
footnote  thereto;  afew  Kroessin  v.  Keller  (Minn.)  87 

88  L.a  A. 


L.  R.  A.  696;  Hodgkineon  v.  Hodirklnson  (Neb.) 
27  L.  K.  A.  120;  and  Prioe  v.  Price  Uowa)  89  L.  B. 
A.  ISOl 


See  also  40  L.  R.  A.  549;  43  L.  R.  A.  114;  47  L.  R.  A.  310. 
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Bbowh  y.  Brown. 
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been  beld  to  be  constitatiooal.  BaUy,  Walker^ 
118  K.  C.  877.  These  prlTileges,  as  well  as 
those  fouod  io  Code.  §  178,  necessarily  imply 
respoDsibililies  and  liabilities  in  certain  cases. 
Finlen  ▼.  Saunderif  08  N.  C.  402,  was  an  ac- 
tion for  possession  of  land  against  a  wife, 
whose  btuband  had  abandoned  her,  and  it  was 
bdd  upon  good  authorities  that  the  action 
ooold  be  maintained  against  her  alone.  HeaHi 
T.  Morgan,  117  N.  0.  008.  was  an  action  for 
personal  property  unlawfully  withheld  by  the 
wife,  whose  husband  had  abandoned  her,  and 
coald  not  be  served  with  process,  and  it  was 
held  that  the  nonjoinder  of  the  husband  was 
DO  defense.  If  a  wife  then,  whose  husband 
has  abandoned  her,  be  sued  in  tort,  she  may 
Kt  up  a  counterclaim  for  any  damages  arising 
out  of  tfa^  same  * 'transaction/'  disclosed  in  the 
complaint;  and,  if  her  damages  exceed  those 
of  the  complainant,  she  is  entitled  to  a  Judg 
meotfor  the  excess.  Code,  g  244;  Bitting  v. 
Thaxton,  72  N.  C.  541:  McKinnony.  Morrison, 
104  N.  C.  854.  If.  then,  she  can  recover  dam- 
ages by  way  of  counterclaim,  which  is  only 
ber  cross  action,  we  fail  to  see  why  she  cannot 
do  80  by  direct  action.  Upon  these  cases,  and 
upon  reason,  we  think  she  is  entitled  to  prose- 
cute her  claim  in  this  action. 

EfTOTm 

Fnrehea.  J.,  dissenting: 

I  do  not  agree  with  my  brethren.  At  com- 
mon law  the  plaintiff  could  not  have  brought 
and  maintainea  this  action.  Pippen  v.  Wesson^ 
74  N.  O.  487.  It  is  admitted  in  the  opinion  of 
the  court  that  the  common -law  disabilities  still 
ezistt  unless  they  have  been  removed  by  legis- 


lation. Section  1882  of  the  Code  was  cited, 
and  is  relied  on,  as  making  the  change  that 
authorized  this  action.  But  this  section  pro- 
vides that  in  cases  where  the  wife  is  abandoned 
by  ber  husband  she  "shall  be  deemed  a  free 
trader  so  far  as  to  be  competent  to  contract  and 
be  contracted  with  and  to  bind  her  separate 
property."  To  make  this  section  apply,  the 
action  must  be  upon  contract,  express  or  im- 
plied, or  for  a  tort  growing  out  of  contract,  or 
connected  with  her  separate  property,  or  for 
the  recovery  of  her  separate  property;  and  I 
submit  that  this  action  is  for  neither.  Hall  v. 
Waiktsr,  118  N.  C.  377,  holds  that  §  1882  of 
the  Code  is  constitutional  and  no  more.  It 
puts  no  construction  upon  this  section.  Finley 
V.  Saunders,  98  N.  C.  462,  was  an  action  for 
land,  and  Heath  v.  Morgan,  117  N.  C.  508,  wat 
an  action  for  personal  property,  and  I  submit, 
have  no  bearing  upon  this  action.  Bitting  v. 
Thajrton,  72  N.  C.  541,  and  MeKinnon  v.  Mor- 
rison, 104  N.  C.  854,  only  established  the  fact 
that  a  defendant  who  is  entitled  to  an  action 
against  the  plaintiff  may  set  up  his  right  of 
action  by  way  of  counterclaim  in  those  casea 
provided  for  by  statute.  Thev  do  not  apply 
in  this  case,  because  the  plaintiff  has  no  right 
of  action.  I  am  forced  to  this  conclusion  by 
reasoning  from  common-law  principles,  and  I 
am  sustained  in  this  conclusion  by  authority. 
9  Am.  &  Eng.  £nc.  Law.  884,  notes,  pp.  8,  9; 
Van  Arnam  v.  Ayers,  67  Barb.  544:  Wutlak^ 
V.  Westlaks ,  84  Ohio  St.  621,  82  Am.  Rep. 
897. 

For  these  reasons  and  upon  these  autboritlea, 
I  am  of  opinion  the  action  cannot  be  main- 
tained. 


NEBRASKA  SUPRElfB  COURT. 


NORFOLK  8TATII  BANK,  Appt., 

V. 

HarUn  T.  MURPHTef  at. 

(40  Neb.  785.) 

*  A  Judgment  of  a  district  court  in  an 
tlon  eoMmenced  prior  to  the  term  at 
whieii  it  wasi  rondored*  except  a  Judgment 


*Headnote  by  Nobtal,  Cb.  J. 


by  oonfesBion,  is  a  lien  upon  the  lands  and  tene- 
ments of  the  Judgment  debtor  wlthto  the  county 
from  the  first  day  of  the  term,  no  matter  on  what 
day  of  tbe  term  it  was  actually  pronounced;  and 
where  a  mortgage  od.  the  real  estate  of  the  de- 
fendant la  executed  and  recorded  during  tbe 
term.'bat  before  tbe  rendition  of  suob  Judgment, 
the  lien  of  tbe  judgment  Is  superior  to  that  of 
the  mortgage. 

(Bvan  and  Ragan^  OC^  diasent.) 


T^vcE.— Priority  of  judgment  over  conveyance  made 
HfUr  Deglnntna  of  term. 

I.  ffnoUtfknile. 

n.  American  comments  on  English  rule, 
ItL  States  In  whith  the  judgment  relates  boefc. 
IV*.  Otneral  American  rtde, 
V.  Judgment  wUh  stay  of  cxecutioiL 
^  Speetal  eases. 

I.  English  rvie, 

Tbe  rule  of  tbe  oomraoo  Jaw  wns  that  for  some 
purposes  at  least  a  judgment  would  relate  back  to 
the  first  day  of  tbe  term  at  wbich  it  was  rendered. 
Tbe  precise  limits  of  this  rule  are  ratber  dtfBcult 
toucertaln.  When  it  was  first  formulated  Judg- 
owoiB  were  not  liens  on  land,  so  tbe  question  of 
priority  over  oonreyanoes  made  after  the  begin- 
ning of  tbe  term  could  not  arise.   And  about  tbe 

WLR.  A. 


time  that  land  was  made  subject  to  tbe  payment  of 
judgments,  it  was  provided  by  statute  that  tbe  lien 
should  not  relate  baok  so  as  to  prejudice  bona  fide 
purcbosers.  So  that  tbe  principal  effect  of  tbe  doc- 
trine of  relations  seems  to  bave  been  to  render 
valid  Judgments  wbiob  were  entered  after  tbe 
deatb  of  defendant  or  to  prevent  one  creditor  from 
obtaining  priority  over  otbers  wbo  obtained  Judg- 
ments at  tbe  same  term.  Wbere  tbere  was  no  reason 
for  tbe  court  to  consider  tbe  question  of  excep- 
tions it  bas  been  stated  in  tbe  broadest  terms  that 
tbe  Judgment  relates  to  tbe  first  day. 

CSomyns,  Dig.  Temps.  C,  7,  says  the  term  regu- 
larly is  esteemed  as  one  d{iy«  and  tberefore  if  a 
deed  be  alleged  to  l)e  enrolled  lu  such  term  It  febal) 
be  Intended  tbe  first  day. 

In  Lord  Porcbester  v.  Petrie.  8  DougU  261.  it  ia 
said  it  is  an  ancient  and  fundamental  maxim  that 


See  also  38  L.  R.  A.  257. 
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APPEAL  by  plaiotiff  from  a  Judgment  of 
tbc  District  Court  of  Douglas  County 
making  a  mortfiage  held  by  tbe  bank  against 
property  belonging  to  defendant  Murphy  in- 
lerior  to  the  lien  of  a  Judgment  which  had 
been  recovered  by  Gray  against  the  property. 
Jjfirmed. 

The  facts  are  stated  in  the  opinions. 

MessTB,  Wig^on  ft  Wliiiluunf  for  appel- 
lant: 

Section  477  of  the  Code  simply  determines 


the  priority  of  liens  of  Judgment  creditors  as 
between  themselves;  and,  to  prevent  a  scram 
bling  among  litigants  at  the  same  term  of 
court  to  obtaia  Judgments  first,  it  provides  that 
all  judgments  rendered  durine  the  term  in  ac- 
tions begun  before  the  term  shall  stand  on  an 
equal  footing,  and  shall  be  preferred  to  judg- 
ments rendered  in  actions  begun  during  the 
term. 

That  is.  ^  477,  to  clearly  express  the  mean- 
ing of  the  legislature,  would  read:  The  lands 
and  tenements  belonging  at  the  rendition  of  the 
judgment  to  the  debtor  and  within  the  county 


Judgments  are  of  the  first  day  of  the  term,  and  tbat 
auction  shall  not  be  contradicted  in  order  to  de. 
feat  tbe  ends  of  that  fiction. 

The  whole  term  is  but  one  day.  And  all  tbe  Judg- 
ments are  entered  as  upon  tbe  first  day  of  the  term. 
King  v.  Poynes,  8  Bulst.114. 

If  time  is  given  for  argument  on  an  appeal  yet 
the  judgment  will  be  entered  as  of  the  first  day  of 
tbe  term,  the  time  for  argument  being  merely 
matter  of  grace.    Egerton  v.  Morgan,  1  Buist.  69. 

In  Duke  Norfolk's  CuEe.  7  Mod.  89.  it  Is  said  that 
none  but  a  purcbaaer  sball  l>e  admitted  to  sav  that 
tbe  judgment  was  not  signed  on  the  first  day  of 
tbe  term. 

Arcbbold,  Pr.  8d  ed.  821.  says  as  far  as  relates  to 
purchasers  bona  fide  for  a  valuable  consideratiOD 
a  Judgment  affects  tbe  lands,  tenements,  and  here* 
d  it  amenta  of  the  party  only  from  tbe  time  it  is 
signed.  But  as  to  all  other  persons  not  purcbasers 
tbe  Judgment  as  it  aCTects  lands  relates  to  tbe  first 
day  of  the  term  at  which  it  is  signed. 

In  Johnson  v.  Smith,  2  Burr.  967,  irberethe  court 
was  considering  the  question  of  tbe  antedating  of 
papers,  it  says  the  reason  why  nobody  should  be 
permitted  to  aver  that  a  Judgment  was  signed 
after  the  first  day  of  tbe  term  is  because  the 
fact  is  not  relevant.  The  rule  of  law  is  that 
they  should  be  made  complete  and  bind  to  all  in- 
tents and  purposes  by  relation.  But  the  moment 
that  the  law  paid  Judgments  should  bind  purchasers 
only  from  the  signiDg,  it  followed  that  in  the  case 
of  purchasers  the  time  of  signing  might  be.sbown. 

BeUOion  <t  to  esmian  day, 

A  ^Judgment  shall  relate  to  tbe  first  day  of  the 
term,  viz,^  the  essoign  day,  for  in  law  that  is  the 
first  day  of  the  term  and  all  legal  acts  should  have 
relation  thereto.  Yin.  Abr.  Jti€lcrm«nt.W,  subdiv.  6. 

In  contemplation  of  law  the  easoign  day  is  tbe 
first  day  of  the  term.  Bolton  v.  Eyles,2  Brod.  ft  B.53. 

Though  courts  do  not  sit  on  the  essoign  day  It  is 
considered  as  the  first  day  of  the  term,  delk  v. 
Broadbent,  8  T.  B.  02. 

In  an  action  by  original  the  Judgment  relates  to 
the  essoign  day  of  tbe  term  so  as  to  be  good,  al- 
though the  defendant  dies  after  tbat  time  and  be- 
fore tbe  Judgment  is  entered.  Whittaker  v.  Whit- 
taker,  8  Bam.  &  G  768. 

It  is  said  In  a  note  to  Walter  v.  Bould,  1  Bulst. 
8A,  tbat  in  an  assize  between  tbe  parties  not  de- 
mandable  before  quarto  die  post,  the  question  may 
be  to  wbat  day  a  Judgment  in  full  term  should 
have  relation,  whether  to  tbe  essoigu  day  or  to  the 
day  in  full  term,  and  it  was  beld  tbat  the  Judgment 
given  in  full  term  shall  relate  to  the  first  day,  that 
Is,  tbe  essoign  day.  It  is  further  said  that  it  has 
been  the  geueraJ  opinion  of  tbe  lawyers  that  a 
Judgment  cannot  be  given  upon  the  essoign  day, 
nor  yet  have  relation  to  the  first  day,  being 
given  in  the  full  term,  but  ibis  is  error;  and  a  case 
from  22  Bdw.  IT.  is  cited  to  prove  tbat  a  Judgment 
given  In  full  term  relates  to  tbe  first  day,  the 
essoign  day,'*wbich  is  the  essential  day  of  the  term 
and  the  other  days  are  but  dayd  of  grace."    And  it 
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is  further  said  that  if  there  is  is  an  appearance  the 
Judgment  will  relate  to  tbe  Orst  day  of  tbe  term 
proper,  but  if  it  is  a  Judgment  by  default  It  must 
be  to  tbe  fourth  day  before  which  no  default  can 
be  recorded. 

Tbe  essoign  day  was  that  on  which  the  court  was 
to  sit  to  hear  excuses  for  not  appearing  to  answer 
to  the  writs.  And  it  would  appear  from  1  Bulst.  8S. 
that  the  writs  were  made  returnable  on  the  first 
day  of  tbe  term,  and  the  defendant  had  grace  until 
quarto  diepoBt  until  which  day  the  Judges  acquired 
tbe  habit  of  not  assembling,  so  that  the  fourth  day 
was  actually  the  first  day  of  the  term  on  which  any 
business  was  transacted,  while  the  essoign  day  was 
the  fourth  day  prior  thereto.  And  this  is  borne  out 
by  8  Bl.  Com.  378.  So,  In  Stamford  &  Coopers*.  Case, 
Her  ley,  7:2,  it  is  stated  that  the  first  day  of  tbe  open 
term  was  four  days  after  the  essoiira  day.  And 
Judgment  related  to  the  ossoign  day  and  not  to  the 
flrpt  day  of  open  term.  In  a  note  to  I  W.  Bl.  497.  it 
is  said  thai  the  essoign  day  is  In  reality  tbe  first 
day  of  the  term  but  commonly  speaking  the  ap- 
pearance day  or  quarto  die  pott  is  so  considered. 

JudamerU  ioiU  relate  to  day  prior  to  death  of  defend- 
ant. 

If  the  Judgment  is  regularly  entered  In  vacation 
after  a  term  during  wbich  tbe  defendant  was  alive, 
it  will  be  good  although  he  died  before  the  actual 
entry  of  tbe  Judgment.  Chancy  v.  Needham,  U 
Vln.  Abr,  JudamenU  W,  subdiv.  7,  p.  617, 2  Strange, 
108L 

A  Judgment  on  a  warrant  of  attorney  entered  in 
vacation  will  relate  to  tbe  beginning  of  tbe  preced- 
ing term  so  as  to  be  good  against  the  assets  of  tbe 
debtor,  although  he  died  after  the  liegioning  of  the 
term.  The  statute  of  fWiuds  wbich  enacts  that  no 
Judgment  shall  bind  land  but  from  the  signing 
concerns  only  purcbasers  and  not  creditors.  Bob- 
Inson  V.  Tonge,  8  P.  Wms.  887. 

A  Judgment  entered  in  vacation  after  a  term 
during  which  tbe  defendant  was  alive  is  a  g'ood 
Judgment,  although  he  died  before  entry,  bi^cause 
it  relates  to  tbe  beginning  of  the  rermT  Hcapy  v. 
Parrls,  6  T.  R.  868:  Odes  v.  Woodward.  2  Ld.  Baym. 
766;  Bragner  v.  Langmead,  7  T.  H.  20;  Culvert  v. 
Tomlin,  5  BIng.  1;  Fann  v.  Atkinson,  Willes.  Rep. 
427;  duller  v.  Jocelyn,  2  Strange.  882;  Northern  v. 
Oliver,  Barnes,  266;  Hall  v.  Mnrse.  Barnes,  267;  Snvile 
V.  Wiltshire,  Barnes,  270;  Fawkes  v.  Atkinson, 
Barnes,  268;  Fuller  v.  Jocelyn,  2  Strange,  882. 

Bankruptcy  daime. 

Where  a  Judgment  was  entered  on  the  lilth  of 
June  during  a  term  which  commenced  on  the  7tb 
the  plaintiff  had  a  claim  wbich  could  be  proved 
under  bankruptcy  proceedings  commenced  on  the 
15th.    Ex  parte  Blrob,  4  Barn,  ft  C.  880. 

A  Judgment  against  one  who  becomes  bankrupt 
after  tbe  beginning  of  the  term  will  relate  to  the 
first  day  of  the  term  so  as  to  be  barred  by  the  bank- 
rupt's certificate.  The  court  says  at  common  law 
all  Judgments  related  to  tbe  first  day  of  the  term  in 
which  they  were  entered  up,  and  that  this  ruling 
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where  the  Judgment  is  entered,  shall  be  bound 
for  the  satisfaction  thereof,  as  between  judg- 
ment creditors  whose  judgments  are  obtained 
ID  actions  begun  before  the  term,  from  the  first 
day  of  the  term  at  which  judgment  is  rendered; 
but  judgments  by  confession,  etc. 

Galway  v.  Maldiow,  7  Neb.  285;  MantfflOd 
T.  Gregory,  11  Neb.  297;  Mansfield  v,  Gregory, 
8  Neb.  434;  MeU  ▼.  8taU  Bank,  7  Neb.  16^. 

The  question  then  occurs.  When  is  a  iudg* 
ment  rendered?  Evidently  not  before  it  is  an- 
noanced  bv  the  court. 

Horn  ▼. ' Miller,  20  Neb.  96. 


The  policy  of  our  law  is  to  discourage  secret 
liens,  and  to  require  all  inslrumenu  affecting 
the  title  of  real  estate  to  be  entered  of  record. 

Edminster  ▼.  Higgins,  6  Neb.  265. 

While  the  lien  is  created  by  the  rendition  of 
the  judgment,  it  is  not  until  the  judgment  i« 
indexed  that  it  affects  purchasers.  * 

Hastings  School  Dist.  v.  CaldwM,  16  Neb. 
78;  Morgan  y.  Sims,  26  Ga.  283;  P^r.  Bran- 
don,  2  Stew.  (Ala.)  409,  20  Am.  Dec.  55. 

The  law  of  conveyances  of  Ohio  at  the  time 
t^e  cases  relied  upon  by  defendants'  counsel 
were  determined  was  quite  different  from  the 


ttiU  exists  except  as  It  has  been  modltled  by  stat- 
ote.  Greenway  ▼•  Fisher,  7  Bam.  k  G.  480, 1  Moody 
*R.830. 

Ezcefitions. 

There  seems  to  have  been  a  well-grounded  exoep- 
tlon  to  the  rule  to  the  effect  that  if  the  JudRment 
vas  entered  upon  a  later  day  with  the  Intent  that 
11  should  not  take  effect  until  then,  or  if  for  any 
reason  it  could  not  have  been  entered  on  the  first 
dav.  it  would  not  relate  to  the  first  day. 

A  judsrment  shall  have  relation  to  the  first  day  of 
the  term  as  if  it  were  given  on  that  very  day,  un> 
less  there  is  a  memorandum  to  the  contrary.  IHc- 
turn  of  Holt,  Ch.  J.,  8  Salk.  212. 

In  Miller  v.  Bradley,  8  Mod.  180,  It  was  held  that 
tbe  Judgment  would  relate  back  to  the  first  day  of 
tbe  term  so  as  to  support  an  execution,  but  it  is 
nid  it  continuances  had  been  entered  no  execution 
could  be  prior  to  such  entry. 

Id  Bennett  v.  Isaac,  10  Price,  154,  where  the  ques- 
tion wfts  whether  a  Judgment  had  been  entered  in 
one  year  or  another  of  a  certain  Kin«*s  reign,  it  Is 
uld  a  judgment  of  the  vacation  being  considered 
as  referring  to  tbe  first  day  of  the  preceding  term 
to  merely  a  fiction  of  law.  but  that  fiction  must  not 
be  suffered  to  work  injustice.  The  court  to  pre- 
vent its  operating  injuriously  may,  and  frequently 
doeii,  inquire  of  tbe  fact  of  the  actual  day  on  which 
judirment  was  entered  up.  In  that  case  a  marginal 
reference  on  the  record  shows  the  exact  day,  and 
tbe  court  fotIowe«l  the  date  so  recorded. 

In  Swann  v.  Broome,  8  Burr.  1606,  the  court  said 
tbat  the  Judgment  could  not  relate  to  the  first  day 
of  tbe  term  because  it  could  not  be  given  t)efore 
ifae  return  day  of  the  writ  of  summons  which  ap- 
pears by  the  record  to  l)e  in  the  term.  But  it  also 
iaid  that  a  Judgment  relates  to  the  essoign  day  of 
tbe  term  unless  something  appears  on  the  record 
to  tbe  contrary  showiog  that  the  Judgment  cannot 
hare  that  relation. 

In  Buys  v.  Wright,  Yelv.  85,  where  the  declara- 
tion showed  that  Judgment  had  been  taken  after 
an  award  requiring  the  plaintiff  therein  to  release 
ail  demands  Hgamst  the  defendant,  the  court  held 
that  tbe  award  would  not  be  defeated  by  the  rela- 
tion of  the  Judgment  to  the  beginning  of  the  term, 
since  (he  declnraMon  particularly  alleged  in  a  col. 
Imeral  way  that  the  Judgment  was  after  the  award 
and  I  bat  the  court  was  l>ound  by  the  allegation,  it 
not  baviog  been  denied. 

Tn  SclwiD  V.  Selwin.  1 W.  Bl.  227,  where  after  pro- 
oeedintrs  bad  been  set  on  foot  for  a  common  recov- 
ery the  tenant  in  tail  made  a  will  after  the  begin- 
Dloirof  the  term  at  which  the  recovery  was  suffered, 
and  al9o  died  before  such  recovery.  It  was  argued 
tbat  the  Judgment  of  recovery  should  relate  to  tbe 
beginning  of  the  term  and  therefore  take  preced- 
ence of  the  will,  but  it  appeared  that  the  return  day 
of  tbe  writ  was  on  the  third  return  day  of  the  terra 
vhich  was  after  the  date  of  the  will,  and  the  court 
thought  it  could  not  consider  the  Judgment  In  the 
recovery  as  prior  to  tbe  return  day  of  the  writ. 

^bere  pending  the  term  at  which  a  recovery  was 
bad  ibe  vouchee  died,  counsel  argued  that  the  re- 


CO  very  should  have  relation  to  the  first  day  of  the 
term,  tbe  reason  being  that  because  tbe  court 
oould  not  determine  every  suitor*s  case  in  one  day, 
and  term  and  vacation  are  as  one  day.  Judgment 
should  relate  to  tbe  first  day,  but  tbe  court  held 
that  since  it  appeared  tbat  the  return  was  by  attor. 
ney  on  tbe  cetum  day  of  tbe  writ  whlod  was  the 
16tb  day  of  the  month,  whereas  the  vouchee  died 
on  the  10th  of  the  month  during  tbe  term,  that  tbe 
judgment  oould  not  relate  to  the  first  day  of  the 
term  so  as  to  take  effect  prior  to  tbe  date  of  death. 
Wynne  v.  Wynne,  1  Wlls.  80. 

In  Gainiborough  y.  Folllot,  14  Tin.  Abr.  Judo- 
menu  w,  subdiv.  8,  p.  617,  it  was  held  tbat  a  Judg- 
ment in  favor  of  executors  oould  not  be  made  to 
relate  back  to  a  term  before  the  executors  were 
appointed. 

Precedence  over  daims  of  tMrd  persons. 

There  are  a  few  oases  in  which  the  question  of 
relation  so  as  to  affect  the  rights  of  third  persons 
has  been  considered,  and  the  Judgment  has  been 
held  to  relate  back  so  as  to  defeat  a  statute  ac- 
knowledged during  term  which  was  a  pledge  of  the 
land  until  the  profits  should  pay  the  debt. 

In  Gterrard  v.  Norris.  Latch,  63,  where  judgment 
was  entered  on  the  SOth  day  of  June  and  an  ad- 
verse claim  was  made  under  a  statute  which  was 
acknowledged  during  the  same  term  on  the  fSA  of 
June,  the  reporter  says:  **I  have  heard  that  it  was 
adjudged  that  the  phiintlff  had  the  best  right,  for 
he  claimed  under  a  Judgment,  and  all  tbe  term  is  ia 
law  but  one  day/* 

Where  the  essoign  day  was  on  the  20th  day  of  the 
month  and  a  statute  was  acknowledired  on  the  2S!d, 
and  a  judgment  confessed  on  the  23d,  it  was  held 
that  tbe  Judgment  by  relation  would  defeat  the 
statute.  Stamford  ft  Oooper^s  Case,  Hetley,  73.  mb 
nom.  Stand  ford  v.  Ctooper,  Gro.  Oar.  108,  Sandford 
V.  Cooper.  Button,  0&. 

In  Jenk.  S50,  it  is  said  that  if  A  covenants  to  levy 
a  fine  at  Mich,  term  and  acknowledges  a  statute  to 
a  third  person  on  Ootot)er  8  of  the  same  year,  and 
the  fine  is  levied  according  to  covenant  on  October 
12,  the  cognlzee  shall  avoid  the  statute  by  relation 
to  the  essoign  day  which  was  before  the  8th. 

II.  American  comments  on  Englith  rule. 

In  Coutts  V.  Walker.  2  Leiirh.  268,  tho  court  says 
there  is  a  dictum  of  Lord  Holt  In  8  Salk.  212,  re- 
peated by  couQ<*el  in  argument  and  admitted  by 
the  court  in  Miller  v.  Bradley,  8  Mod.  190.  that  tbe 
relation  does  not  exist  if  there  is  a  memorandum 
to  the  contrary,  as  where  there  is  a  continuance  of 
tbe  cause  to  another  day  of  the  term.  Out  tbe  oo- 
casion  or  circumstanoes  under  which  this  dictum 
fell  from  Lord  Holt,  or  the  purpose  to  which  It  was 
applied,  is  not  stated  by  Salkeld.  It  is  hardly  suffi- 
cient to  overturn  the  common-law  doctrine  ap- 
plied particularly  to  the  lien  of  Judgments,  that 
the  whole  term  is  in  law  one  day  and  that  tbe  first 
day. 

A  Judgment  at  common  law  did  not  bind  lands. 
But  courts  construed  the  statute  which  gives  tbe 
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law  of  conveyances  of  this  state.  A  mortgage 
in  Ohio  was  not  executed  until  it  was  delivered 
for  record,  and  until  delivered  for  record  was 
but  a  mere  agreement  for  a  mortgage. 

HoUiday  v.  FranJclin  Bank,  16  Ohio.  687. 

And  a  deed  of  conveyance  of  any  kind  was 
of  no  force  as  a  conveyance,  even  between  the 
parties,  until  acknowledged  before  competent 
authority,  thus  making  the  formalities  of  more 
importance  than  the  substance.  Such  is  not 
the  law  of  this  state. 

HarriMn  v.  Mt  Whirter,  12  Neb.  155. 


Inthecaseof  Urbana  Banky,  Balding,  8  Ohio» 
65,  the  court  confe98es  that  *'the  case  may  be 
a  hard  one/'  yet  influenced,  doubtless,  by  tbeir 
statutes  concerning  conveyances  of  real  estate, 
they  have  made  it^"a  hard  one"  by  their  con- 
struction of  the  statute,  and  have  even  gone 
beyond  the  wording  of  the  statute  to  give  effect 
to  such  liens  as  against  innocent  and  bona  fide 
purchasers  without  notice,  actual  or  construc- 
tive, of  any  Judgment  lien. 

It  is  within  the  power  of  courts  to  declare 
that  a  thing  which  Is  within  the  letter  of  a 


elegit  BO  as  to  Infer  a  lien  from  the  power  to  take 
the  land  in  execution.  Bank  of  United  States  v. 
WlDStOD,  2  Brock.  2S2. 

The  rule  of  the  Enfrllsh  eonrts  which  regarded  a 
term  of  court  as  a  slnffie  day  and  all  Judgments 
rendered  during  the  term  ae  rendered  on  the  Ihnt 
day  Is  nerer  allowed  to  prevail  over  the  suhstaotlal 
equities  of  third  parties.  Powe  v.  Molieod,  7B  Ala. 
418. 

The  Georgia  statutes  repealed  the  oommon-Iaw 
rule  that  Judgments  related  to  tbe  tSrst  day  of  the 
term,  and  the  rule  of  the  statute  of  frauds  that 
lands  were  bound  from  the  signing  of  tbe  Judg- 
ment as  to  purchasers,  and  the  personal  property 
from  tbe  delivery  of  the  execution  to  the  sherifl, 
although  they  provided  that  in  case  of  Judgments 
all  rendered  at  the  same  term  of  court  should  be 
taken  to  be  of  equal  date.  Johnson  v.  Biitcbell,  17 
Ga.  fiO& 

The  English  doctrine  making  the  whole  term  one 
day  and  making  each  Judgment  relate  back  to  tbe 
first  day  of  the  term  Is  not  In  force  In  Missouri. 
Friar  v.  Bay.  5  Mo.  610. 

In  Boyer*s  Estate,  51  Pa.  4SSt,  91  Am.  Dec.  129,  It  is 
said  at  common  law  the  Judgment  related  back  to 
the  first  day  of  the  term  and  it  required  the  pas- 
sage of  the  act  of  1772  to  confine  its  operation  to 
the  day  on  which  it  was  signed  In  favor  of  bona 
fide  purchasers  for  a  valuable  consideration. 

In  Berry  v.  Clements,  9  Humph.  812,  it  is  said  that 
whenever  the  true  time  of  signing  the  Judgment 
could  be  ascertained  from  anything  in  the  record 
the  notion  of  relation  to  the  first  day  of  the  term 
was  displaced  and  ceased  to  operate,  and  the  rela- 
tion of  the  Judgment  in  such  case  was  only  to  the 
true  time  of  its  rendition. 

A  judgment  rendered  during  term  does  not  relate 
back  to  the  first  day  of  tbe  term  so  as  to  defeat  a 
bona  fide  purchaser  or  assignee.  The  court  says 
tbe  reason  of  the  rule  that  a  Judgment  operates  to 
restrain  control  of  the  debtor  over  his  real  estate  is 
founded  upon  the  supposition  that  the  proceedings 
in  a  court  of  record  are  of  public  notoriety,  and 
that  he  who  purchases  real  estate  after  Judgment 
purchases  with  notice  of  its  existence.  The  reason 
could  not  extend  to  give  Judgments  a  Hen  from  a 
period  of  time  anterior  to  their  recditlon.  The 
fiction  that  tbe  whole  term  of  court  is  considered 
as  but  one  day  Is  designed  to  advance,  but  never  to 
defeat,  the  purposes  of  Justice.  To  give  retro- 
active effect  to  a  Judgment  would  be  rather  sut>- 
verslve  than  promotive  of  Justice.  Pope  v.  Bran- 
don, 2  Stew.  (Ala.)  iOl,  20  Am.  Dec.  49. 

Judgment  Hens  are  tbe  creatures  of  positive  law 
without  which  they  cannot  exist,  Jeffrey  v.  Moran, 
101 U.  8. 286. 26 1.,  ed.  Tto. 

in.  /States  in  vihich  the  fudamtnt  rela^ea  haOi, 

There  are  some  states  in  which  the  doctrine  of 
relation  has  been  adopted  to  tbe  full  extent,,  so 
that  the  Judgment  will  relate  back  to  the  t)egtn- 
Ding  of  the  term  and  take  priority  over  a  convey- 
ance made  t>etween  that  day  and  the  entry  of  the 
Judgment. 

Under  a  territorial  statute  of  Arkansas  Judg- 
ments and  decrees  in  chancery  related  to  the  first 
L.  R.  A. 


day  of  tbe  term  and  created  a  lien  from  that  time 
which  wss  superior  to  the  title  of  a  purchaser  after 
the  first  day  of  the  term  tHit  prior  to  the  day  the 
decree  was  actually  made.  Keatts  v.  Fowler,  a 
Ark.  488. 

In  Kansas  the  Judgment  is  a  lien  from  the  flrat 
day  of  tbe  term  at  which  It  is  rendered.  Klset*  v- 
Sawyer,  4  fi:an.  608. 

A  Judgment  rendered  during  an  adjourned  term 
will  relate  back  to  tbe  date  of  the  opening  of  the 
original  term.    Kingsley  v.  Bagby,  8  Ran.  App.  2S. 

But  a  Judgment  of  amercement  is  a  lien  from  its 
date.  Knox  v.  Merrill,  22  Kan.  678;  Lisle  y.  Cheney, 
86  Kan.  678. 

Under  the  Nebraska  Ck)de  the  Judgment  takes 
effect  as  of  the  first  day  of  the  term  in  all  cases  be- 
gun at  a  prior  term,  and  therefore  will  bind  land 
which  is  conveyed  after  the  beginning  of  the  term 
at  which  tbe  Judgment  is  rendered.  Kellerman  v. 
Aultman,  80  Fed.  Rep.  888. 

All  Judgments  rendered  during  the  term  In  a&> 
tlons  commenced  prior  thereto  are  liens  from  tbe 
first  day  of  the  term.  Colt  v.  DuBois,  7  Neb.  891; 
Miller  v.  Finn.  1  Neb.  264. 

But  the  lien  attaches  only  to  the  actual  interest 
the  Judgment  debtor  has  in  tbe  land  when  It  \%  ren- 
dered. Qalway  v.  Malchow,  7  Neb.  285  ;  Mansfield 
V.  Gregory,  8  Neb.  484:  Dewey  v.  Walton,  31  Nebu 
819;  Mansfield  v.  Gregory,  U  Neb.  297. 

Tbe  rule  that  a  Judgment  may  relate  hack  to  the 
first  day  of  the  term  so  as  to  be  good,  although  the 
defendant  died  prior  to  Its  entry,  is  reoognized  la 
Nichols  V.  Chapman,  9  Wend.  452. 

Under  the  Ohio  statutes  the  Judgment  relates 
back  to  the  first  day  of  tbe  term,  and  will  take 
priority  of  a  mortgage  executed  before  the  begin- 
ning of  the  term  but  not  recorded  until  tbe  first 
day  of  the  term  has  expired.  Bank  of  Cleveland  v. 
Sturges,  2  McLean,  841;  Doe,  Sturgess,  v.  Bank  of 
Cleveland,  8  McLean,  140. 

Under  tbe  Ohio  law  a  Judgment  is  a  lien  from 
the  first  day  of  tbe  term  at  which  it  is  rendered. 
Jeffrey  v.  Moran,  101 U.  8. 286, 25  L.  ed.  786:  McCor- 
midk  V.  Alexander,  2  Ohio,  86;  Urbana  Bank  ▼. 
Baldwin,  8  Ohio,  06;  Balrd  v.  Kirtiand.  8  Ohio.  23; 
Towner  v.  Wells,  8  Ohio,  ISO;  Bish  v.  Burns,  7  Ohio 
aC.285. 

But  Judgments  voluntarily  confessed  in  open 
court  only  have  a  lien  on  lands  from  the  day  on 
which  they  are  actually  signed  or  entered.  McCor- 
mlck  V.  Alexander,  2  Ohio,  66. 

A  Judgment  entered  by  confession  must  be  post- 
poned to  a  sulMequent  Judgment  entered  during 
the  same  term  upon  regular  process.  Riddle  v. 
Bryan,  6  Ohio,  48. 

But  a  subsequent  statute  made  Judgments  by 
confession  relate  back  to  tbe  first  day  of  tbe  term. 
Jackson  v.  Luce,  14  Ohio,  614. 

To  save  the  lien  a  levy  must  be  made  within  a 
year  after  the  renditidn  of  tlie  judgment.  9buee 
V.  Ferguson,  8  Ohio,  186;  Waymire  v.  Staley.  8  Ohio, 
866:  Sellers  v.  Oorwin,  6  Ohio.  806;  Thompson  v. 
Atberton,  6  Ohio,  80;  Farmers*  Bank  v.  Commer- 
cial Bank,  10  Ohio,  74;  Corwin  v.  Benbam,  8  OhiQ 
St.  86. 

A  mortgage  reoorded  on  tbe  first  day  of  the  teras 
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•titnte  is  DOt  governed  by  the  statute,  because 
Dot  withiD  its  spirit  or  the  iDtention  of  its 
makers. 

Church  of  the  Boly  Trinity  ▼.  UniM  Statn, 
13  Sui>.  CL  Rep.  511, 148  U.  8.  457,  86  L.  ed. 

JtfeMTt.  Wharton  &  Baird  for  appellees. 

Nerval*  Oh.  J.,  delivered  the  opinion  of 
the  court: 

Od  the  34th  day  of  June,  1890,  appellee  Fred 
W.  Gray  commenced  an  action  in  the  district 


court  of  Douglas  county  a^inst  Martin  T. 
Murphy  to  recover  the  amount  due  on  a  prom- 
issory note  executed  bv  Murphy.  Summons 
was  duly  served  upon  Murphy  on  June  26,  and 
at  the  September,  1890,  term  of  said  court,  to 
wit,  on  the  8d  day  of  January,  1891,  Gray  re- 
covered a  judgment  in  said  action  against 
Murphy  for  $1,285.49,  and  costs.  The  Sep- 
tember term,  1890,  of  the  district  court  of  the 
county  of  Douglas,  convened  on  the  22d  of 
September.  After  the  commencement  of  said 
suit,  and  while  the  same  was  pending,  on  the 


of  court  hut  before  the  court  actually  convenes 
wQl  prevail  orer  a  judfrmeat  recovered  at  the 
term.   Follett  ▼.  Hall,  16  Ohio,  111,  i7  Am.  Dec.  366. 

NeRlect  to  tesue  execution  will  not  defeat  the 
Jud^rment  as  a^mst  a  mortgage.  Myen  v.  Hewitt, 
16  Ohio,  440. 

The  Ilea  of  the  Judflrment  will  attach  at  the  time 
Axed  for  the  opening  of  court  although  court  does 
flot  in  fact  open  until  later  in  the  day.  Davis  v. 
Messenger.  17  Ohio  St.  281;  Hemminway  v.  Davis,  24 

Ohio  St.  isa 

If  after  the  first  judgment  Is  entered  a  mortgage 
is  given  upon  the  property  and  then  a  second  Judg- 
ment is  obtained,  neglect  to  issue  execution  within 
the  proper  time  will  not  postpone  the  first  Judg- 
ment to  the  other  Hens  because  the  statute  does  not 
apply  in  case  of  mortgages  and  the  second  Judg- 
ment is  prevented  from  operating  by  the  interven- 
tog  mortgage,  Brazee  v.  Lancaster  Ohio  Hank.  14 
Ohio,  318;  Holliday  v.  Franklin  Dank.  16  Ohio,  533; 
Fitch  V.  Mendenball,  17  Ohio,  578. 

A  Judgment  entered  on  a  day  of  the  term  al- 
though on  a  writ  issued  after  the  first  day  will  re- 
late to  the  first  day  so  as  to  have  priority  over  a 
deed  of  trust  executed  on  the  second  day  of  the 
term.  FSriey  v.  Lea,  4  Dcv.  ft  B.  L.  168, 82  Am.  Dec. 
6Mh  Foust  V.  Trice,  8  Jones,  L.  494:  Norwood  v. 
Thorp.  64  N.  C.  682;  Johnson  v.  Sed berry,  65  N.  C.  6. 

Although  in  Den,  Bell,  v.  Hiil,  1  Hayw.  (N.  C.)  72, 
it  wsfl  held  that  a  Judgment  bound  from  the  time 
it  was  pronounced. 

A  subsequent  smfcute  provided  that  the  lien 
should  be  from  the  time  the  Judgment  is  docketed. 
Ross  V.  Alexander,  66  N.  C.  576:  Hoppock  v.  Shober, 
«  N.  a  168;  Whitehead  t.  Latham,  88  N.  C.  832; 
Holman  v.  Mlllor,  lOB  N.  C 118;  Sawyers  v.  Sawyers* 
SB  N.  a  824;  Williams  v.  Weaver,  94  N.  0. 184:  Dewey 
V.  Sugg,  109  N.  C.  8S8. 14  L.  B.  A.  8B8;  Yanstory  v. 
tbomton,  112  N.  a  196. 

But  the  statute  provides  that  all  Judgments  ren* 
dered  ia  any  county  by  the  superior  court  thereof 
during  a  term  of  court,  and  docketed  during  the 
tame  term  or  within  ten  days  tbereafter,  shall  be 
lield  and  deemed  to  have  been  rendered  and  dock- 
eted on  the  first  day  of  the  term.  Holman  v.  Mil- 
ler. 108  N.  a  118. 

The  Judgment  may  relate  iMck  so  as  to  avoid  the 
death  of  defendant.  Miller  v.  Joues.  2  Speers,  L. 
S15:  Mills  V.  Jones,  2  Bioh.  L.  8H6;  Dibble  v.  Tayior, 
2  gpeers.  L.  806.  42  Am.  Dec.  868. 

As  between  creditors  the  Judgment  will  relate  to 
^  flrat  day  of  the  term.  Porter  v.  Earthman,  4 
Terg.886. 

In  Clementa  v.  Berry.  52  17.  S.  11  How.  898.  18  L. 
ed.74Mt  is  Esid  that  in  Tennessee,  as  against  a  bona 
6de  purchaser  of  personal  property,  the  lien  of  the 
Judgment  will  not  attacb  prior  to  the  award  of  ex- 
ecution: but  it  is  said  tbat  the  Judgments  entered 
00  tbe  last  day  of  the  term  by  the  law  of  Tennessee 
hare  relation  to  the  first  day  of  the  term  so  as  to 
plaoe  all  tbe  Judgments  entered  at  the  tarm  on  an 
equality  te  regard  to  liens.  This  is  proper  to  do 
•qaal  Justice  to  creditors  whose  Judgments  are 
oecessarliy  entered  on  different  days  of  the  term 
from  die  arrangement  of  the  cases  on  the  docket; 


and  the  same  is  true  as  regards  an  assignee  for. ben- 
efit of  creditors. 

Id  Virginia  the  lien  of  a  Judgment  on  lands  re- 
lates back  to  the  tlrst  day  of  tbe  term.  Mutual 
Assur.  8oc.  V.  Stsnard,  4  Munf.  589:  Cuutts  v.  Wal- 
ker, 2  Leigh..  2268:  Jones  v.  My  rick,  8  Gratt.  179: 
Brockenbrougb  v.  Brockenbrough,  31  Gratt.  580. 

The  fiction  of  law  which  gives  a  Judgment  rela- 
tion to  the  first  day  of  the  term  applies  to  all  cases 
at  which  the  Judgment  might  liave  been  rendered 
on  tbat  day,  but  not  to  a  case  in  which  it  could  not 
have  been  so  rendered.  Withers  v.  Carter.  4  Gratt. 
407,  60  Am.  Dec  7tf:  Yates  v.  Robertson,  80  Va.  475, 

The  lien  of  a  Judgment  upon  the  land  of  a  debtor 
relates  back  to  the  commencement  of  tbe  term  at 
which  the  Judgment  was  obtained  and  overreaches 
a  deed  of  trust  on  tbe  land  executed  by  him  after 
the  first  day  of  the  term.  Skipwith  v.  Cunning- 
ham. 8  r^elgh.  271,  81  Am.  Dec.  642. 

Under  the  Code  of  I860,  as  against  a  purchaser  for 
value  without  notice,  do  Judgment  operated  as  a 
lieu  upon  real  estate  unless  it  was  docketed  within 
a  year  from  Its  date.    Hi  11  v.  Rlxey.  26  Gratt.  72. 

The  Code  of  1878  makes  a  Judgment  a  Hen  from 
the  time  of  its  rendition.  Gumee  v.  Johnson,  77 
Va.  712;  Coldiron  v.  Asheville  Shoe  Co.  93  Va.  864. 

But  in  Hockman  v.  Hockman,93  Va.  466,  It  Is  said 
that  the  statute  had  t)een  construed  so  tbat  the 
Judgment  would  relate  to  the  first  day  of  the  term 
even  under  it.  The  court  says  that  the  statute  dis- 
closes no  mtention  on  the  part  of  the  legislature  to 
abrogate  the  principle  of  unity  of  the  common  law 
in  respect  to  tbe  day  as  a  point  of  time.  Although 
confessed  Judgments  are  liens  from  their  dates. 

IV.  General  American  rule. 

The  general  rule  in  this  country  is  that  the  Judg- 
ment will  not  relate  to  the  first  day  of  the  teroL 
Tbe  matter  is  regulated  by  statute,  and  the  author- 
ities given  here  are  merely  cases  in  which  the  stat- 
ute In  force  at  the  txaub  the  decisions  were  rendered* 
was  construed.  The  rule  is  subject  to  change  at 
any  time,  and  these  authorities  are  valuable  only 
as  showing  bow  the  rules  tiave  t)een  cbsoged,  and 
as  indicating  sources  of  authority  for  the  construo- 
tioo  of  statutes  which  may  be  adopted  or  changed 
from  time  to  time.  Various  words  are  used  in  des- 
ignating the  time  when  the  Hen  will  begin.  Many 
of  them,  however,  mean  practically  the  same  tblng. 

Rendition. 

Under  the  Arkansas  statutes  a  Judgment  waa  a 
lien  on  personalty  only  from  the  time  of  issuance 
of  execution.  But  it  wss  a  lien  on  real  estate  from 
the  time  of  its  rendition.  Baldwin  v.  Johnston,  8 
Ark.  260. 

It  is  a  Hen  on  land  from  its  date.  Whiting  v. 
Beebe.  12  Ark.  426;  Lawson  v.  Jordan,  19  Ark.  297. 
70  Am.  Dec.  586;  Hereby  v.  Bogers.  45  Ark.  Wx, 

In  Florida  tbe  Judgment  is  a  Hen  from  the  time 
of  Its  rendition.  Moeeley  v.  Doe,  Edwards,  2  FUu 
429;  ITnlon  Bank  v.  Powell,  8  Fla.  175. 

In  lUinois  the  Hen  con&mences  with  the  Judgment. 
Bogers  v.  Dickey,  6  III.  686.  41  Am.  Dec.  204. 

A  statute  regulating  the  practice  in  the  courts  of 
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29th  day  of  November,  1890,  Murphy  and  his 
wife  gave  to  appellant,  the  Norfolk  State 
Bank,  a  mortgage  upon  certain  real  estate  in 
Douglas  county,  to  secure  the  payment  of  a 
promissory  note  for  $4,676  70,  executed  by 
Murphy  to  cover  his  overdrafts  on  the  bank. 
The  property  described  in  the  mortgage  was 
owned  by  Murphy  prior  to  the  commencement 
of  the  term  of  court  at  which  the  Jud^rment 
aforesaid  was  rendered.  On  the  11th  day  of 
September,  1891,  the  Norfolk  State  Bank 
brought  its  action  in  the  court  below  to  fore- 
close said  mortgage,  to  which  the  Murphy s, 
Fred  W.  Qray.  -and  others  were  made  defend- 


ants. Oray  filed  an  answer,  aetting  up  said 
Judgment,  and  praying  that  the  same  be  de- 
crera  a  lien  on  the  premises  included  in  plain- 
tilTs  mortgage  prior  to  the  lien  of  the  mortgage. 
Upon  the  trial,  a  decree  was  entered  foreclos- 
ing the  mortgage,  but  making  the  lien  thereof 
junior  to  the  judgment  lien  of  Gray. 

The  sole  (question  to  be  decided  on  this  ap- 
peal is.  Which  Ifen  has  prioritv, — the  mort- 
gage or  judgment?  The  oetermination  of  the 
question  necessitates  an  examination  of  ^  477 
of  the  Code  of  Civil  Procedure,  which  reada 
as  follows: 

"Sec.  477.  The  lands  and  tenements  of  the 


Ck)Ok  obuDty  provided  that  all  Judfrments  should  be 
Uens  from  the  time  they  are  entered  in  the  Judff- 
ment  docklt.    Smith  v.  LiDd,  89  III.  24. 

Under  Revised  Laws  1888,  a  Judgment  In  Illinois 
did  not  become  a  lien  until  the  last  day  of  the  term 
of  court  at  which  it  was  rendered.  Klirjrln  v.  Mui. 
ligan,  9  111.  60;  Jones  v.  Guthrie.  28  III.  421:  Kirk  v. 
Vonbergr,  84  III.  440:  Scammon  v.  Swartwout,  85  111. 
126;  Wlffht  V.  Wallbaum,  89  UL  S54;  McFadden  v. 
Wortblngton,  46  III.  802;  Tenney  v.  Hemenway,  58 
111.  97:  Priest  v.  Wheelock.  58  III.  U4. 

In  Ryhlner  v.  Frank.  106  III.  826,  a  Judgrment  was 
given  effect  from  Its  date  as  airainst  a  subsequent 
deed  of  trust  on  the  property,  but  there  is  no  dis- 
cussion or  explanation  of  the  rule  which  bad  pre- 
viously obtained  that  the  Judgment  was  a  Hen  only 
from  the  last  day  of  the  term. 

But  in  Dobbins  v.  First  Nat.  Bank,  112  III.  568,  It 
appears  that  in  1872  a  Judgment  was  made  by  stat- 
ute a  lien  from  the  time  of  its  renditioa. 

And  all  Judgments  rendered  at  the  same  term 
are  entitled  to  share  pro  raia.  Gay  v.  Rainey.  80 
HI.  221, 31  Am.  Rep.  76. 

In  Indiana  Judgments  are  liens  from  the  time  of 
their  rendition.  Ridire  v.  Prather.  I  Blackf.  401: 
Goodsell  V.  Stinson,  7  Blackf.  487;  Simpson  v.  Niies, 
I  Ind.  196:  Fletcher  y.  Holmes,  26  Ind.  458;  Mahoney 
V.  Neff,  124  Ind.  880. 

Judgments  are  liens  In  the  order  in  which  they 
are  rendered.    Maxwell  v.  Vaught,  96  Ind.  186. 

The  Jien  of  a  Judgment  is  subject  to  all  equities 
which  exist  against  the  land  in  favor  of  third  per- 
sons at  the  time  of  the  rendition  of  the  Judgment. 
Monticello  Hydrauhc  Co.  v.  Loughry,  72  Ind.  562; 
Leonard  v.  Broughton,  120  Ind.  538. 

A  Judgment  of  the  United  States  court  for  the 
district  of  Indiana  is  a  lien  from  Its  date.  Barth  v. 
Makeever.  4  Bips.  206. 

In  Louisiana  Judgments  are  liens  from  the  date 
on  which  they  are  recovered  except  in  courts  out- 
side of  the  parish  of  Orleans  where  they  take  effect 
from  the  day  of  the  adjournment  of  the  term. 
Wolf  V.  Youbert,  46  La.  Ann.  1100,  21  L.  R.  A.  772; 
Chaffe  V.  Walker,  89  La.  Ann.  35. 

In  Missouri  the  lien  is  from  day  of  rendition. 
8cott  V.  Whltehlll,  1  Mo.  764;  Union  Bnnk  v.  Ma- 
nard,  51  Mo.  648;  Cravens  v.  Kossiter.  116  Mo.  838: 
Whittlesey  y.  Brohammer,  31  Mo.  98;  Slattery  v. 
Jones,  96  Mo.  216. 

In  1858  it  was  provided  that  Judgments  of  courts 
of  St,  Louis  county  should  not  be  liens  upon  real 
estate  until  abstracts  were  filed  in  the  land  coufl, 
but  this  statute  did  not  repeal  the  provision  of  the 
Code  that  there  should  be  no  priority  beti^een 
Judgments  rendered  at  the  same  term  of  court. 
Dunsoomb  v.  Maddox,  21  Mo.  144. 

Entry, 

Some  of  the  statutes  make  the  Judgment  a  lien 
from  the  time  of  Its  entry. 

The  Supreme  Court  of  the  United  States  has  held 
that  In  Mississippi  the  Judgment  is  a  Itcn  from  the 
time  of  its  rendition.  Brown  v.  Clarke,  45  U.  8.  4 
How.4,llL.ed.  860. 
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And  under  the  Code  of  1867  the  judgment  wfl»  a 
lien  from  the  rendition  of  it.  Clark  ▼.  Duke,  60 
Miss.  675. 

Before  that  the  lien  existed  from  entering'  ot 
Judgment.  Blggam  v.  Merritt.  Walk,  (lilsa.)  480. 
12  Am.  Dec.  676;  Burney  v.  Boyctt.  1  How.  (Miss.)  88; 
Smith  V.  Ship,  1  How.  (Mm.) 234:  Smith  v.  BverlF.  4 
How.  (Miss.)  178;  Andrews  v.  Doe,  Wilkes.  6  How. 
(Mi^s.)  554:  Moody  v.  Doe.  Harper.  25  Miss.  484. 

Under  the  act  of  1844  the  Judgment  was  a  Ifen 
from  the  time  of  enrolment.  Wyatt  v.  Beaty.  10 
Smedes  ft  M.  488;  Planters'  Bank  v.  Confrer,  11 
Smedes  ft  M.  627;  Stevens  v.  Mangum,  27  Miss.  481; 
Reed  v.  Ha  viland.  88  Miss.  ^fiS. 

Under  the  Code  of  1880  the  Judgment  was  a  lien 
from  the  time  of  rendition,  and  should  have  prior- 
ity according  to  the  order  of  enrolment.  Scharff 
Bros.  V.  Zimmerman.  60  Miss.  760;  Hamilton- BrowD 
Shoe  Co.  V.  Walker.  67  Miss.  197. 

Under  the  Delaware  statutes  the  Judgment  is  a 
lien  from  the  time  of  its  entry.  HoUlngsworth  ▼. 
Thompson,  6  Harr.  (Dei.)  482. 

In  New  Jersey  the  lien  is  from  time  of  actual  en- 
try. Reeves  V.Johnson,  12  N.  J.  L.  89;  McNamara 
V.  New  York,  L.  K  ft  W.  R.  Co.  60  N.  J.  L.  66;  Bd- 
munds  v.  Smith.  52  N.  J.  Eq.  212. 

In  Pennsylvania  the  lieu  takes  effect  only  from 
the  entry  of  Judgment.  Welch  v.  Murray,  4  Tea  tea, 
197. 

Judicialliens have  precedence  according  to  the 
days  on  which  they  are  entered.  Small^s  Appeal. 
21  Pa.  398. 

The  statute  provides  that  Judgments' shall  blntf 
as  against  bona  flde  purchasers  from  the  time  they 
are  signed.  Bmerick  v.  Garwood.  1  Browne  (Pa.> 
20.  4  U.  S.  4  Dall.  321. 9io(e,  1  L.  ed.  85L 

A  Judgment  is  a  lien  from  Its  entry  on  the  Judg* 
ment  docket.  Hohman^s  Appeal,  127  Pa.  209;  Bvana 
V.  Bvans,  1  Phlla.  118. 

A  Judgment  entered  after  the  death  of  defend- 
ant cannot  relate  back  so  as  to  have  priority  over 
other  creditors.    Patterson^s  Appeal.  96  Pa.  98b 

In  Pennsylvania  Judgments  will  take  priority  ao- 
eording  to  their  dates  of  entry.  Welsh  v.  Murray* 
4U.S.4DaU.a20.1  L.  ed.  860. 

In  South  Carolina  a  Judgment  is  a  lien  from  tbe 
time  It  is  entered  up.  De  Saussure  v.  Zeigler,  8  S. 
C.  N.  S.  12:  Adickes  v.  Lowry,  12  &  G.  97;  Woodward 
V.  Woodward,  8U  S.  C.  280. 

In  some  cases  t  he  I  len  dates  from  entry  on  docket. 

In  California  the  Judgment  is  a  lien  from  tbe 
time  it  IS  docketed.  Isaac  v.  Swift.  10  Gal.  71,  70 
Am.  Dec.  698:  Ackley  v.  Cuamt>erlain,  16  Oai.  IRl.  78 
Am.  Dec.  616:  People,  Bowman,  v.  Hoviou9«17  OaL 
471:  Barroilbet  v.  Hathaway,  81  Oal.885.80  Am.Deo. 
193:  Rogers  v.  Druffel.46  Cal.654:  Hlbberd  v.  Smith* 
50  Cal.  611;  Eby  r.  Foster,  61  Cal.  ^8B^,  Menzies  ▼. 
Watson.  105  Cal.  109. 

In  Iowa  Judgments  did  not  operate  as  liens  oo 
real  estate  prior  to  1840.  Woods  v.  Mains,  1  Q. 
Greene,  275. 

Then  the  lien  attached  at  the  date  of  tbe  Judg- 
ment. Hopping  V.  Iturnam,  2  6.  Greene.  89:  Cook 
V.  Dillon.  9  Iowa,  407,  74  Am.  Dec  851;  Bedfleid  v. 
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debtor  within  the  county  where  the  judf^ent 
is  entered  shall  be  bound  for  the  satisfaction 
thereof,  from  the  tirst  day  of  the  term  at  which 
judgment  is  rendered;  but  judgments  by  con 
fession,  and  judgments  renders  at  the  same 
term  at  which  the  action  is  commenced,  shall 
hind  such  lands  only  from  the  day  on  which 
nich  judgments  were  rendered;  all  other  lands, 
as  well  as  goods  and  chattels  of  the  debtor, 
shall  be  bound  from  the  time  they  shall  be 
leized  in  execution." 

The  language  just  quoted  is  too  plain  to 
admit  of  more  than  one  construction,  and  that 
Is,  all  Judgments  rendered  in  a  district  court 


in  actions  brought  therein  prior  to  the  term, 
except  iudgmenis  by  confession,  become  liens 
upon  the  real  estate  of  the  judgment  debtor 
situate  within  the  county  from  the  first  day 
of  the  term.  At  common  law,  nil  judgnr  eats  of 
a  court  of  record  relate  back  to  the  first  day  of 
the  term,  and  are  regarded  as  rendered  on  that 
day,  no  matter  on  what  day  of  the  term  they 
were  actually  entered.  Our  statute  is  declar- 
atory of  the  rule  of  the  common  law,  and 
places  all  judgments  of  a  district  court,  ex- 
cept rendered  on  confession,  or  in  cases  in 
which  actions  were  Instituted  durinethe  term, 
upon  equality  in  regard  to  liens.    The  judg- 


Hartl2Iowa.S5G:  Swift  ▼.  Oonhoy,  IS  Iowa.  444: 
Wflbelmi  v.  Leonard.  18  Iowa.  8B0:  Lewis  v.  Barm- 
br.  14  Iowa.  88;  OoodenouKb  v.  McCoid,  44  Iowa. 
aS0;  Wbite  T.  Keokuk,  Ft.  B.  M.  ft  M.  R.  Co.  &! 
Iowa,  97;  Burlinvton,  a  B.  ft  M.  B.  Ca  v.  Verry.  48 
Towi,  458. 

Br  Code,  I  li^.  a  judinnent  to  not  a  lien  until  it  Is 
eotered  In  (be  Index  of  all  liens.  iBtna  L.  Ina.  Co. 
▼.  Header.  77  Iowa.  881. 4  L.  B.  A.  122. 

In  Tayloe  ▼.  Tbompeon,  80  U.  8.  5  Pet.  888, 8  L.  ed. 
VA.  ao  Eoirllah  statute  applicable  to  tbe  colonies 
WIS  held  to  bave  t)een  adopted  in  Maryland  so  as 
to  create  a  lien  from  the  time  of  tbe  rendition  of 
the  judgment. 

Tbe  livn  on  tbe  lands  to  from  tbe  rendition  of  tbe 
jQdgment.  Hanson  ▼.  Barnes.  8  OIU  ft  J.  8S0. 2Z 
Am.  Dec.  828;  Miller  r.  Alltoon,  8  Oill  ft  J.  85;  Mo- 
Mecben  v.  Marmtin,  8  GUI  ft  J.  67. 

But  judgments  rendered  at  tbe  same  term  of 
court  but  on  different  dajs  do  not  relate  to  tbe  first 
day  of  tbe  term  and  become  effective  as  of  tbat 
date.  Tbey  are  Jfens  only  from  tbe  dates  at  which 
they  are  really  entered  on  the  docket.  And  that 
rulinir  to  put  upon  tbe  ground  tbat  the  fiction  of 
retatton  to  excluded  by  the  facts  of  tbe  record 
which  always  contains  the  date  when  tbey  were 
made.  The  court  says  that  It  to  tbe  general  rule  of 
the  common  law  tbat  all  Judgments  rendered  dur- 
ing tbe  term  relate  back  to  the  flr^t  day  of  tbe  term 
aad  are  considered  as  rendered  on  tbat  day.  But 
It  has  been  entirely  abolished  as  tigainst  purchas- 
ers hf  tbe  statute  of  frauds.  Anderson  v.  Tuck,  C3 
Md.  an;  Coomba  ▼.  Jordan,  8  Bland,  Ch.  384, 22  Am. 
Dec.  288. 

A  later  case  says  a  Judgment  has  relation  to  tbe 
tfme  when  it  to  entered  up,  and  will  not  affect  a 
bona  fide  conveyance  made  for  value  before  that 
time.    Dyson  ▼.  Simmons,  48  Md.  iXfl. 

In  Minnesota  tbe  lien  Is  from  time  of  docketing. 
Danieto  t.  Winsiow,  4  Minn.  818;  Marshall  v.  Hart, 
4  Minn.  460:  Ferguson  ▼.  Kumler,  11  Minn.  104; 
Dutton  V.  McBeynoids.  81  Minn.  66. 

In  New  York  the  Judirmeut  to  a  lien  from  tbe 
thne  of  its  docketing  to  tbe  county  clerk *s  oflice. 
Cracker  t.  Lewis,  144  N.  Y.  140;  Rweet  y.  Jacocks,  6 
Paige,  868.  81  Am.  Dec.  253;  Brooks  v,  Wilson,  53 
Hun,  178;  Wilkinson  v.  Paddock,  57  Hun,  191. 

So  in  Oregon.  Stannto  v.  NIchotoon,  2  Or.  332; 
Baker  t.  Woodward,  12  Or.  8. 

In  Montana  the  Judgrment  to  not  a  lien  until 
docketed.    Sklower  ▼.  Abbott,  19  Mont.  228. 

In  West  Virginia  there  to  no  lien  until  tbe  Judg- 
ment to  oockeced.    Anderson  v.  Nagia  12  W.  Va .  96. 

But  as  between  debtor  snd  creditor  Judgments 
•re  a  lien  at  and  after  their  date,  or  if  they  were 
rendered  in  court  from  or  after  tbe  commencement 
of  the  term  at  which  tbey  were  rendered.  Kenick 
▼.  Ludbigton,  14  W.  Va.  887. 

As  between  debtor  and  creditor  the  statutory 
provision  as  to  docketing  has  no  application. 
Grantham  y.  Lucas,  24  W:  Va.  231. 

Other  termn  in  use. 
In  Georgia  the  Judgment  to  a  lien  from  the  time 
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It  to  signed.  Ex  parte  Stebbina,  B.  M.  Charlt^fGa.), 
77;  Fbrsyth  y.  Marhury,  B.  H.  Charit.  (Oa.)  824; 
Bailey  v.  Mizeil,  4  Ga.  128:  Kollook  ▼.  Jackson,  6 
Ga.  163;  Morgan  v.  Sims,  28  Ga.  283. 

Under  tbe  Connecticut  statutes  the  Judgment  isa 
lien  from  the  time  of  filing  tbe  oartificate.  Beards- 
*ey  V.  Beecher,  47  Conn.  414. 

In  Washington  the  Judgment  to  a  lien  from  the 
time  of  fliing  a  transcript.  Sawtelle  ▼.  Weymouth, 
14  Wash.  21. 

The  United  States  court  held  tbat  in  Wisconsin  a 
Judgment  to  a  lien  from  the  time  it  to  rendered. 
Milwaukee  &  M.  B.  Co.  v.  James,  78  U.  8.  6  Wall. 
750. 18L.ed.  854.    • 

But  the  Wisconsin  court  held  that  thereto  no  lien 
until  tbe  transcript  is  filed.  Baltimore  Annual 
Conference  v.  Scbei^,  17  Wis.  8C8. 

In  Tennessee  a  Judgment  binds  from  the  time  it 
is  pronounced.  Porter  y.  Cocke,  Peck,  80;  Hick- 
man ▼.  Murfree,  Mart,  ft  Y.  28;  Blake  v.  Hey  ward. 
Bail.  Eq.  208. 

The  Engltoh  rule  does  not  apply  in  Tennessee, 
and  a  Judgment  there  takes  effect  only  from  the 
day  it  to  actually  rendered.  Murfree  y.  Carmaok 
4  Yerg.  270,  26  Am.  Dec.  2Si, 

The  Judgment  to  a  Men  under  the  act  of  1881  from 
the  date  of  its  rendition.  Qreenway  v.  Cannon,  8 
Humph.  177. 39  Am.  Dec.  161:  Berry  y.  Qementa,  9 
Humph.  312. 

No  lien  extots  unless  the  memorandum  to  regis- 
tered in  the  county  where  the  land  is  situated. 
Stahlman  v.  Watson  iTenn.  Ch.  App.)  39  8.  W. 
1066. 

In  Texas  It  was  a  Hen  from  date  of  rendition^ 
Fisher  v.  Poote.  25  Tex.  Supp.  811;  Blankpnshlp  v. 
Doutflas,  26  Tex.  225.  82  Am.  Deo.  606;  Grace  y. 
Wade,  45  Tex.  633:  Frnzerv.  Thatcher,  49  Tex.  28. 

But  under  the  Bevised  Statutes  the  Judgment  Is  a 
lien  from  the  time  it  is  recorded.  Bel  base  y.  Batto, 
69  Tex.  686;  Keonard  v.  Mabry,  78  Tex.  151. 

Under  tbe  Beyised  Statutes  tbe  Judgment  does 
not  operate  as  a  lien  until  tbe  index  to  tbe  record 
is  alphabetical,  showing  tne  names  of  each  plaintiff 
and  defendant.  Bteffena  y.  Cameron  (Tex.)  19  8. 
W.  1068. 

Exeeittion  necemtary. 

In  Alabama  a  Judgment  originally  bound  land 
from  tbe  time  of  Its  rendition,  and  had  no  relation 
to  the  first  day  of  the  term.  Quinn  v.  Wiswall.7  Ala. 
645:  Forrest  ▼.  Camp,  ft  Ala.  642;  Morrto  y.  Bllia,  8 
Ala.  562. 

Judgments  take  effect  from  the  day  on  which 
they  are  rendered.    Ex  parte  DiUard,  68  Ala.  684. 

Under  the  Alabamasystema  term  of  court  to  not 
regarded  as  one  day.  Alabama  Coal  ft  Nav.  Co.  y« 
State,  Hamilton,  54  Ala.  36. 

Under  tbe  later  Alabama  statutes  Judgments  do 
not  constitute  liens.  But  execution  must  be  Issued 
to  have  that  effect.    Gamble  v.  Fowler,  68  Ala.  576. 

In  Alabama  a  Judgment  in  ttaelf  imposes  no  lien 
upon  the  property  of  a  Judgment  debtor,  but  the 
issuance  of  an  execution  and  Its  delivery  to  anoffl- 
oerare  necessary  for  that  purpose.  Boebe  y.  United 
States,  161  U.  8. 104,  40  L.  ed.  683. 
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ment  of  Qray  has  relation  to  the  first  day  of 
the  term  at  which  the  same  was  recovered, 
mod  was  a  lien  upon  the  lands  owned  by 
Murphy  within  the  county  from  the  first  day 
of  such  term.  The  same  construction  was 
placed  upon  the  statute  in  Miller  y.  Finn,  1 
Neb.  254,  and  was  followed  in  the  case  of  Colt 
T.  Du  Bai8,  7  Neb.  891. 

It  is  insisted  by  couo^el  for  plaintiff  in  error 
that  the  section  quoted  merely  determioes  the 
priority  of  liens  of  judgment  creditors  as  be 
tween  themselves;  and,  further,  that  the  lien 
of  a  mortgage  duly  recorded  during  a  term  of 
court,  and  before  the  entry  of  a  Judgment  at 
that  term,  is  paramouot  to  the  lien  of  the  Judg- 
ment. We  are  unable  to  so  construe  the  stat- 
ute. It,  in  express  terms,  declares  that  ''the 
lands  and  tenements  of  the  debtor  within  the 
county  where  the  Judgment  is  entered  shall 
be  bound  for  the  satisfaction  thereof  from  the 
first  day  of  the  term  at  which  Judgment  is  ren- 
dered." Plainer  language  could  not  have  been 
selected.    The  lien  of  a  judgment  does  not  at- 


tach merely  to  the  debtor's  Interest  in  land<> 
when  the  judgment  is  obtained,  but  to  what- 
ever interest  therein  he  possessed  on  the  first 
day  of  the  term  at  which  the  same  was  en- 
tered. To  hold  otherwise  would  be  to  make 
the  law,  and  not  simply  to  apply  the  same. 

A  Judgment  being  a  Hen  upon  real  estate 
from  the  first  day  of  the  term,  such  lien  is 
superior  to  the  lien  of  a  mortenge  subsequently 
given  by  the  debtor.  To  adopt  the  construc- 
tion contended  for  by  counsel  would  be  inject- 
ing words  into  the  statute  by  judicial  interpre- 
tation, which  we  have  no  power  to  do.  Had 
the  legislature  intended  that  the  doctrine  of  re- 
latioft  as  to  lien  of  Judgments  should  not  apply 
where  a  mortgsge  is  recorded  before  the  Judg- 
ment is  acttially  entered,  it  would  have  uae^ 
apt  words  indicative  of  such  purpose.  Our 
conclusion  is  that  the  lien  of  the  mortgage  is 
Junior  to  that  of  the  Judgment.  The  construc- 
tion we  have  given  the  section  does  not  con- 
flict with  the  prior  decisions  of  this  court  cited 
in  the  brief  of  counsel,  asn  cnrsorv  examination 


Under  the  Alahama  statutes  a  Juderment  is  not  a 
lien,  but  the  lien  Is  acquired  by  the  Irauance  of  ex- 
ecution. Perkins  v.  Brierfleld  Iron  &  Coal  Co.  77 
Ala.  408;  Carlisle  v.  Gkklwlo,  68  41a.  137. 

XJoder  the  act  of  1888,  however,  the  Judgment  be. 
oomes  a  lien  when  It  is  resrlstered  in  the  office  of  the 
county  probate  Judge.  German  Security  Bank  v. 
Oampbell,  99  Ala.  249. 

From  laat  day  of  term. 

In  New  Hampshire  the  intendment  is  that  the 
judfnnent  was  entered  on  the  last  day  of  the  term 
unless  the  record  shows  it  to  have  been  entered  on 
a  different  day.  New  Hampshire  Strafford  Bank  v. 
Cornell.  2  N.H.8S4. 

The  decree  of  the  probate  court  is  considered  as 
made  and  entered  as  of  the  last  day  of  the  term  un- 
less a  minute  be  made  in  the  record  iodlcatinfir  an 
earlier  day.    Goodall  v.  Harris.  20  N.  H.  888. 

In  Massachusetts  Judgments  are  presumed  to  be 
entered  on  the  last  day  of  the  term  unless  they  are 
in  fact  entered  previously.  Herring  v.  Polley,  8 
Iia8s.ll9. 

A  Judgment  is  considered  as  rendered  on  the  last 
day  of  the  term.  Bradish  v.  State,  86  Y t.  462;  Hoar 
V.  Commissioners  of  Jail  Bell  very,  2  Y  t.  4Q3;  Day  v. 
Lamb,  7  Yt.  426. 

Later  It  Is  said  that  Judgments  take  effect  from 
the  time  they  are  rendered,  and  not  from  the  time 
they  are  recorded.  Huntington  v.  Charlotte,  15 
Vt.4a. 

y.  Judgment  with  ttay  of  execution, 

A  Judgment  with  a  stay  of  execution  creates  no 
lien  until  the  right  to  issue  the  execution  accrues. 
Bank  of  United  States  v.  Winston.  2  Brock.  262; 
Scriba  v.  Deanes.  1  Brock.  170. 

But  in  Mississippi  Judgments  rendered  with  a 
stay  of  execution  glv^n  un^er  the  law  of  1824  were 
liens  from  the  date  of  rendition.  .Pickett  ▼.  Doe, 
Planters*  Bank,  6  Smedes  ft  M.  470, 43  Am.  Deo.  623. 

YI.  Special  ea»e$. 

There  are  several  cases  in  whicb  the  Judgment  is 
made  to  relate,  not  only  to  the  first  day  of  the  term, 
but  even  to  the  commencement  of  the  proceedings. 
This  class  of  cases  is  not  within  the  scope  of  this 
note,  and  a  full  collection  of  the  cases  is  not  made 
here,  but  only  enough  are  cited  to  illustrate  the 
rule. 

In  Jones  v.  Jones,  1  Bland,  Ch.  443, 18  Am.  Deo. 
827,  it  is  said  that  in  claims  in  favor  of  the  King  the 
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lien  exlbted,  not  only  trom  the  date  of  the  Judg- 
meat,  but  from  the  commencement  of  the  suit«  to 
the  exclusion  of  all  subsequent  encumbrances. 

A  statute  providing  that  a  Judgment  affecting 
real  estate  shall  only  be  a  lien  from  the  time  It  is 
actually  dockered  has  no  reference  to  a  Judgment 
of  foreclosure  of  a  mortgage.  Huntington  v. 
Meyer,  92  Wis.  667. 

A  Judgment  and  sale  in  foreclosure  of  a  mortgage 
will  relate  to  the  date  of  the  mortgage.  Boblnson 
V.  Thornton,  102  Cal.  076;  Miller  v.  Fluck,  8  Pa.  Co. 
Ct.68&. 

A  Judgment  of  foreclosure  may,  as  between  the 
parties,  relate  back  to  the  date  of  the  mortgage. 
Christy  v.  Dyer,  14  Iowa.  488, 81  Am.  Deo.  498:  State. 
School  Fund,  v.  Lake,  17  Iowa,  216. 

In  Illinois  the  statute  establishes  a  lien  against 
the  property  of  a  conjiot  from  the  time  of  bis  ar- 
rest or  indictment.    Hitchcock  v.  Boney.  17  III.  281. 

The  Indiana  statute  provides  that  Judgments  on 
bonds  shall  bind  the  real  estate  of  the  debtor  from 
the  commencement  of  the  action.  Shane  v.  Francis, 
80  Tnd.  92;  Day  v.  Worland,  92  Ind.  76;  Fleenor  v. 
Toggart,  116  Ind.  189;  Leonard  v.  Broughton,  ISO 
iDd.  680. 

Judgments  in  spedal  actions  against  offloers  may 
be  made  to  take  effect  from  the  time  the  action  is 
commenced.    Hoge  v.  Brookover,  28  W.  Ya.  804. 

The  Georgia  statutes  provide  for  a  retroactive 
Judgment  In  divorce  proceedings  where  special 
property  Is  scheduled  in  the  pleadings  and  a  prayer 
made  that  it  be  made  subject  to  payment  of  ali- 
mony.  Coulter  V.  Lumpkin,  94  Gn.  2^ 

A  South  Carolina  statute  provides  that  when  an 
action  against  a  railroad  company  for  danuurea  for 
personal  injuries  shall  be  prosecuted  to  Judgment 
the  Hen  of  the  Judgment  shall  relate  back  to  the 
time  the  Injury  occurred.  Central  Trust  Co.  v. 
Charlotte.  C.  &  A.  B.  Co.  86  Fed.  Bep.  257. 

The  doctrine  of  relation  of  Judgments  is  entirely 
distinct  from  that  of  Uii  pendens,  which  is  discuesed 
in  Chauuuque  County  Bank  v.  Blsley,  19  N.  T.369, 
76  Am.  Dec  847;  and  Lincoln  Bapid  Transit  Co.  r. 
Bundle,  84  Neb.  660. 

Under  that  doctrine  a  purchaser  may  be  post- 
poned to  a  Judument,  but  it  is  because  the  statute 
forbids  him  to  meddle  with  the  property  pending 
the  suit,  and  not  because  the  Judgment  relates  to 
the  first  day.  of  dw  term.  This  doctrine  of  lie  pen- 
dens Is  obviously  not  within  the  scope  of  this  note. 
The  question  discussed  in  GoKTZtNOCB  r.  Bobbn- 
FKLD  as  to  division  of  a  day  will  be  reserved  for  ■ 
future  note.  H.  P.  F. 
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of  the  cases  will  disclose.  In  Onlway  t.  Mai- 
chtno,  7  K«b.  886»  certain  Judgments  were  re- 
covered against  Malchow  after  the  recording 
of  a  mortgaire  given  by  him  to  the  plaintiffs. 
By  mistal&e.  the  land  intended  to  be  included 
in  the  mortjsage  was  described  as  being  in  sec- 
tion 28,  instead  of  section  83.  It  was  held 
that  the  lien  of  the  judgments  was  subject  to 
the  equity  of  the  mortgage.  The  proposition 
we  have  been  discussing  was  not  involved  nor 
pastsed  on  in  that  case.  That  decision  simply 
affirms  the  doctrine  that  a  judgment  upon  real 
estate  is  subject  to  all  prior  equities  existing 
affainat  the  debtor  at  the  time  of  its  becoming 
a  lien.  This  court  did  not  undertake  to  de- 
cide at  what  date  the  lien  of  a  judgment  at- 
taches to  the  lands  of  the  defendant.  The 
rule  stated  in  Galway  v.  Malchow  has  been 
ipafBrmed  and  applied  in  Metz  v.  Stale  Bank, 
7  Neb.  165:  ManifiM  v.  Oregory,  8  Neb.  484, 
11  Neb.  297;  Leonard  v.  W?nte  Cloud  Ferry 
Co.  11  Neb.  888;  Dewey  ▼.  Walton,  81  Neb. 
819. 

It  is  unnecessary  to  point  out  the  difference 
between  the  facts  upon  which  they  are  de- 
cided and  those  in  the  case  we  are  considering. 
It  is  aafflcient  to  sav  that  in  none  of  the  cases 
mentioned  was  §  477  of  the  Code  before  the 
court  for  consideration,  nor  was  the  question 
raised  by  this  record  discussed  therein.  Under 
the  above  authorities,  a  judgment  lien  is  sub 
ject  to  all  prior  liens  on  the  land  of  the  defend- 
ant; but  this  principle  does  not  militate  against 
the  construction  we  have  given  §  477.  Had 
plaintiff's  mortgage  been  made  before  the  term 
of  court  at  which  Qray's  judgment  was  en- 
tered, although  recorded  subsequent  thereto, 
the  cases  would  have  some  t>eariog  here.  But 
it  was  not  so  made;  hence  the  judgment  lien 
antedates  the  mortgage.  The  effect  of  the  de- 
cisions of  this  court  is  that  a  creditor  acquires 
no  l)etter  right  to  his  debtor's  property  than 
the  latter  himself  has.  The  lien  of  a  judg- 
ment is  subordinate  to  all  equities  which  ezist^ 
in  favor  of  third  parties  when  the  lien  of  the 
judgment  attachea;  in  other  words  the  lien  of 
a  judgment  is  limited  to  the  actual  interest  the 
debtor  has  in  the  property.  Another  decision 
of  this  court  relied  on  by  the  appellant  is 
Born  V.  MOler,  20  Neb.  98.  It  was  there 
ruled  that  the  time  within  which  to  perfect  an 
appeal  taken  from  a  decree  of  the  district  court 
begins  to  run  from  the  date  on  which  the 
court  formallv  announces  its  conclusion  and 
judgment,  and  not  from  the  date  on  which  the 
clerk  enters  the  same  on  the  court  journal. 
Horn  y.  Miller  was  expressly  overruled  in 
BUM  y.  Butcher,  85  Neb.  761,  it  being  there 
decided  that  the  time  within  which  an  appeal 
may  be  taken  does  not  commence  running  un- 
til the  decree  is  entered  of  record.  For  the 
gurpoees  of  an  appeal,  the  date  of  a  iudgment 
I  deemed  to  be  the  time  it  is  actually  spread 
upon  the  records,  but  that  is  no  reason  for 
holding  that  the  lien  of  a  iudgment  does  not 
attach  until  that  time.  The  language  of  the 
lection  relating  to  the  time  for  perfecting  ap- 
peals is  quite  aifferefit'  from  the  provision  on 
the  subject  of  judgment  liens.  For  the  pur- 
pose of  an  appeal,  the  date  of  a  judgment  is 
regarded  as  having  been  rendered  at  one  time; 
while,  for  4he  purpose  of  bindinglthe  lands  of 
the  debtor  by  legal  fletioo,  it  is  considered  as 


having  been  entered  at  a  date  often  anterior  to 
the  time  it  was  pronounced  by  the  court.  The 
decisions  of  this  court  to  the  effect  that  a  judg- 
ment does  not  become  a  lien  upon  the  lands  of 
the  defendant,  as  against  a  subsequent  pur- 
chaser, without  notice,  until  properly  indexed, 
have  no  application  to  the  case  at  bar,  since 
plaintiff  is  not  such  a  purchaser.  It  is  not 
even  a  good-faith  mortgagee.  The  bank  did 
not  extend  credit  to  Murphy  on  the  strength 
that  the  land  was  free  from  liens,  but  the 
mortgage  was  given  to  secure  a  pri^r  indebted- 
ness of  the  mortgagor.  When  the  security  was 
taken,  the  oflScers  of  the  bank  knew,  or  ought 
to  have  known,  that  the  records  of  the  district 
court  of  Douglas  county  disclosed  that  the  ac- 
tion was  pending  against  Murphy,  and  that  a 
judgment  might  be  recovered  therein  during 
the  term  which  would  be  a  lien  on  the  land. 

We  are  unable  to  perceive  that  the  statute 
relating  to  liependena  {%  85  of  the  Code)  has 
any  bearing  upon  the  question  under  consider- 
ation, since,  in  actions  at  law  to  recover 
money  judgments  merely,  no  notice  of  their 
pendency  is  required  to  be  g^ven  to  third  par- 
ties. It  is  only  in  a  suit  brought  to  affect  the 
title  to  real  property  that  the  etatnte  requires 
that  notice  of  lie  pendens  shall  be  giveu.  The 
pendency  of  an  action  to  recover  a  money 
judgment  is  of  itself  notice  to  anyone  purcbas-. 
ing  the  lands  of  the  defendant  during  a  term 
of^court  that,  before  the  close  of  the  term,  the 
plaintiff  may  recover  a  judgment  therein 
which  will  be  a  Hen  upon  said  real  estate. 
We  know  that  text  writers  state  the  general 
rule  to  be  that  judgments  do  no<  relate  back 
to  the  first  day  of  the  term,  so  as  to  create  a 
lien  on  the  real  estate  of  the  defendant  ante- 
rior to  their  rendition;  and  such  is  the  trend  of 
decisions  of  the  courts  in  most  of  the  states. 
But  it  should  be  remembered  that  all  the  states, 
excepting  a  few,  hiive  statutes  which,  in  express 
terms,  provide  that  judgments  shall  become 
liens  upon  the  lands  of  the  debtor,  either  from 
the  date  on  which  they  are  rendered  or  the  laat 
day  of  the  term.  1  Black,  Jndgm.  g  448. 
Such,  however,  is  not  the  common- law  rule, 
nor  is  it  the  doctrine  in  states  having  statutes 
similar  to  our  own.  Mr.  Black,  in  his  treatise 
on  Judgments,  at  §  441.  observes  that  *'it  was 
the  rule  of  the  common  law  (and  this  rule  still 
obtains  in  some  of  the  states)  that  the  judg- 
ments of  a  court  of  record  all  relate  back  to 
the  first  day  of  the  term  and  are  considered  as 
rendered  on  that  day;  and  therefore  their  lien 
will  attach  to  the  debtor's  realty  from  the 
beainning  of  the  term,  and  will  override  a  con- 
veyance or  mortgage  made  on  the  second 
or  any  succeeding  dav,  although  actually 
prior  to  the  rendition*  of  the  judgment^' 
There,  the  same  author,  in  the  next  section, 
says  that,  *'as  against  intervening  purchas- 
ers, it  may  be  regarded  as  settled  that  the 
Hen  of  a  subsequent  judgment  will  not  attach, 
justice  forbidding  that  in  such  a  ca«e  it  should 
relate  back  to  a  time  anterior  to  the  convey- 
ance."—citing  Morgan  v.  Sims,  26  0%.  2^; 
Pifpe  v.  Braffdon,  2  Stew.  (Ala.)  401,  20  Am. 
Dec.  49.  The  same  doctrine  is  stated  in  a 
note  on  page  115.  12  Am.  A  £ng  £nc.  Law, 
and  the  following,  in  addition  to  the  Georgia 
case  above  referred  to.  are  cited  in  support 
thereof:    8kipwith  y.  Cunningham,  8  Leigh, 
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272.  81  Am.  Dec.  642;  Withers  ▼.  Carter,  4 
Gratt.  407,  50  Am.  Dec.  78;  Braekenbrough 
V.  Broekenhraugh^  31  Gratt.  580. 

An  examinatioD  of  the  foreg^oiog  authorities 
will  disclose  that  all  but  cue  fall  far  short  of 
snstaiDiDg  the  priuciple  they  are  cited  to  sup 
port.  In  Withere  v.  Carter,  4  Gratt.  407.  50 
Am.  Dec  78,  a  judgment  and  a  decree  were 
rendered  at  the  same  term  of  court,  the  former 
eleven  days  before  the  latter.  The  question 
was  whether  they  were  both  of  equal  priority. 
The  court  held  ihat  the  lien  of  the  judgment 
was  superior  to  that  of  the  dpcree,  inasmuch 
as  the  case  in  which  the  decree  was  obtained 
was  not  In  such  a  situation  as  to  entitle 
plaintiff  to  a  final  adjudication  on  the  first 
day  of  the  term.  We  quote  the  following 
from  the  syllabus  of  the  case:  "The  fiction 
of  law  which  gives  a  judgment  relation 
to  the  first  day  of  the  term  applies  to  all 
cases  in  which  the  judgment  might  have 
been  rendered  on  that  day,  but  not  to  a  case 
in  which  it  could  not  have  been  rendered." 
The  above  case  was  cited  with  approval  and 
followed  in  TaUe  v.  Raberteon,^)  Va.  475. 
Skipuiih  V.  Cunningham,  8  Leigh,  271,  31 
Am.  Dea  642.  was  this:  At  the  October  term, 
1827,  of  the  superior  court  of  Petersburg,  to 
wit,  on  the  17th  day  of  October,  Humbert- 
son  Skipwith.  executor,  recovered  a  judg- 
ment against  one  Richard  M.  Cunningham  for 
I4.1B7.88.  The  October  term  should  have 
commenced  on  the  15th  day  of  October,  but. 
owing  to  the  failure  of  the  judge  to  attend 
sooner,  the  court  did  not  actuallv  convene 
until  three  days  later.  On  the  18th  day  of 
October,  1827,  Cunningham  executed  a  deed 
of  trust  upon  his  real  estate  to  secure  certain 
creditors,  which  deed  was  recorded  on  October 
15.  The  court  adhered  to  the  doctrine  laid 
down  in  the  former  decisions  in  Mutual  Af^sur. 
Soc,  V.  Stanard,  4  Munf.  530.  and  Onttts  v. 
Walker,  2  Leigh,  268,  to  the  effect  that  a  lien 
of  a  judgment  relates  back  to  the  commence- 
ment of  a  term  at  which  it  was  recovered,  and 
has  priority  over  a  deed  of  trust  on  the  land  of 
the  defendant,  executed  on  or  after  the  first 
day  of  the  term.  The  court  also  held  that  the 
day  on  which  the  court  actually  commences  its 
session,  and  not  the  day  appointed  by  law  for 
the  beginning  of  the  term,  should  be  regarded 
as  the  first  day  of  the  term.  The  court,  in  the 
syllabus,  says:  **It  is  well  settled,  as  a  general 
rule,  that  tbe  lien  of  a  judgment  upon  the  land 
of  the  debtor  relates  back  to  the  commence- 
ment of  the  term  at  which  the  judgment  was 
obtained,  and  overreaches  a  deed  of  trust  on 
the  land  executed  by  the  debtor  on  or  after  the 
first  day  of  the  term.  But  tbe  term  is  not  con- 
sidered as  necessarily* commencinir  on  the  day 
appointed  by  law  for  its  commeoccment.  A 
deed  admitted  to  record  on  tbe  day  appointed 
for  commencing  tbe  term,  but  before  the  day 
on  which  tbe  court  actually  commences  its 
session,  will  be  unaffected  by  the  lien  t)f 
the  judgment,"  In  Brockenhrough  v.  Brorken- 
hrough,  31  Gratt.  580.  the  qui'siion  arose  as  u> 
which  of  the  two  judgments  was  tbe  prior 
lien,  both  being  rendered  at  the  same  term  of 
court,— one  on  the  first  day  thereof,  and  the 
other  on  the  last  day.  The  court  held  that 
both  judgments  related  back  to  the  first  day 
of  the  term,  and  that  there  was  no  priority 
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between  them.  Burks,  J.,  observed:  "It  is 
further  contended  that  if  the  judgment  is  not 
void,  the  appellant's  judgment  has  priority  as 
a  lien.  The  latter  was  a  judgment  by  default 
in  a  pending  suit,  and  has  relation  to  tbe  first 
day  of  the  term  of  tbe  court  in  which  it  was 
rendered.  Tbe  judgment  of  Settle  was  con- 
fessed in  the  same  court  and  on  the  first  day  of 
tbe  same  term.  Both  must  be  treated  as  judg- 
ments rendered  on  the  same  day,  at  the  same 
time.  Neither  has  precedence  over  the  other 
in  point  of  time.  In  such  case  the  court  takes 
D«>  notice  of  the  fractions  of  a  dav."  citiof; 
Couttesjt,  Walker  2  Leicb,  268;  Skimeitfi  ▼. 
Cunningham.  8  Leigh.  271,  81  Am.  Dec.  642; 
Withers  v.  Carter,  4  Grati  407.  50  Am.  Dec. 
78:  Freem.  Judgm.  §^  36tf.  870.  Morgan  v. 
Sims,  26  Ga.  283,  was  based  upon  a  statute 
entirely  diilerent  from  $  477  of  tbe  Code  of 
this  state.  In  Georgia  the  statute  lelatini^  to 
the  liens  of  judements  provides  ibat  the  prop- 
erty of  the  defendant  "shall  be  boand  from 
tbe  signing  of  the  first  judgment:  bat  where 
several  judgments  shall  be  of  equal  date,  the 
first  execution  delivered  to  the  sheriff  shall  be 
first  satisfied.*'  Cobb's  Analy.sis  &  Forms,  89. 
Under  such  a  provision  the  court  very  properly 
held  that  the  judgment  was  a  lien  from  tbe 
time  of  the  siffnim;  thereof,  and  that  tbe  doo 
trine  of  relation  did  not  apply.  In  the  Ala- 
bama case  (Pifpe  v.  Brandon^  blew.  (Ala.) 407, 
20  Am.  Dec.  40)  the  doctrine  contended  for  by 
appellant  herein  was  held  and  applied.  Other 
cases  may  be  found  which  are  in  line  with 
Btpe  V.  Brandon,  but  they  are  almost  wholly 
infiuenced  by  local  statutes.  The  following 
authorities  sustain  the  construction  we  hnve 
given  §  477  of  the  Code:  Urbana  Bank  v. 
Baldwin,  8  Ohio,  65:  Jackson  v.  Isuee,  14  Ohio, 
514;  Davis  y.  Messenger,  17  Ohio  St.  231:  i>"e. 
Sturgess,  v.  Bank  of  Clereland,  3  McLean.  14U; 
Mutual  Assur.  Soe.  v.  Stanard,  4  .\Junf.  530; 
Con  Us  V.  Walker,  2  Leigh.  263;  IJoisUif  ▼. 
Qarth,  2  Gratt.  471.  44  Am.  Dec.  393:  KelUr- 
man  v.  Aultman.  30  Fed.  Rep.  888:  Farley 
V.  Lea,  4  Dcv.  &  B.  L.  169,  32  Am.  Dec.  680; 
Norwood  V.  Thorp,  64  N.  C.  682^,  Porter  v. 
Earthman,  4  Yerg.  358. 

Tlie  case  of  urbana  Bank  v.  Baldwin,  8 
Ohio,  65.*  was  this:  Josiah  Baldwin  conveyed 
to  C.  and  £.  B.  Cavileer  certain  real  estate  in 
Clark  countv,  the  deed  benrini;  date  Noveml)er 
21.  1820  The  November  term,  1830.  of  the 
court  of  comm-'in  pleas  of  that  county  com- 
menced on  the  20th  day  of  that  month,  and  un 
the  same  dnv  tbe  Urbana  Bank  commenced  a 
suit  against  Baldwin  and  ot hers.  A f tcr  service 
of  summons,  and  on  the  2oth  day  of  tbe  same 
month,  judgment  was  rendered  again)<t  the 
defendants,  served  upon  confession.  Subse- 
quently, on  September  4,  1826,  the  real  estate 
conveyed  to  the  Cavileers  was  levied  upon  to 
satisfy  the  judgment.  A  motion  was  made  by 
tbe  purchasers  under  Baldwin  to  set  aside  tbe 
levy.  The  supreme  court  held  thai  the  judir- 
ment  was  a  lien  upon  the  land,  althoueh  it 
had  been  sold  by  the  lud^ment  debtor  four 
days  prior  to  the  rendition  of  the  judgment, 
but  subsequent  to  the  commencement  of  the 
terra  of  court.  In  Jackson  v.  Luce,  14  Ohio, 
514.  the  facts  were  these:  At  the  April  term, 
1842.  of  the  court  of  common  pleas  of  Ashta- 
bula county,  which  commenced  on  the  lOib 
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day  of  the  moDtb.  plaintiff  recovered  a  judir- 
ment  afsainst  the  defendaots  for  $1,474.37. 
Tbe  judgmeot  was  obtained  by  confe^Rion  on 
April  l6.  On  April  7  the  defendants  exe- 
cuted a  mortgaj^  to  one  Eastman  upon  certain 
lenl  estate  in  tbe  county,  to  secure  tbe  sum  of 
^,300.  which  mortgage  was  filed  for  recordin<T 
CD  April  12.  Id  an  action  brought  to  settle 
the  priorities  of  the  Hen  of  the  ju.iigroent  and 
mortgage  the  court  held  that  the  judgment 
operated  as  a  lien  upon  the  land  from  the  first 
day  of  (he  term,  and  was  superior  to  the  lien 
of  the  mortgaire.    Bank  ofCUteland  ▼.  Sturgen^ 

2  McLean,  841,  arose  in  Ohio.  It  was  a  con- 
ti'st  between  a  mortgaeee  of  real  estate  and 
a  judgment  creditor  of  the  mortgagor.  Tbe 
judgment  was  recovered  the  second  day  of  the 
term  of  court,  and  the  mortg>tgc  was  recorded 
ibe  same  day.  It  wns  ruled  that,  under  the 
statute  of  Ohio,  the  lien  of  the  judgment  was 
paramount,  since  it  took  effect  on  the  first  day 
of  tbe  term.  To  tbe  same  effect  is  Doe,  Sturgeu, 
V  Hank  of  Ctetelafid,  8  McLean,  140, 

It  is  urged  that  the  two  Obio  cases  referred 
10  and  the  decisions  reported  in  2  and  8  Mc- 
FiPan,  were  decided  under  a  statute  materially 
•iifferent  from  the  one  relating  to  the  liens  of 
judgments  io  this  state.  The  statute  in  force 
in  Obio  when  said  cases  arose  declares  "that 
tbe  lands  and  tenements  of  the  debtor  shall  be 
bound  for  tbe  satisfaction  of  any  judgment 
against  such  debtor  from  tho  first  day  of  the 
term  at  which  judgments  shall  be  rendered  in 
all  cases  where  such  lands  lie  within  the 
county  where  the  judgment  is  cntere<l,  and  all 
otber  lands,  as  well  us  the  goods  nnd  cbst- 
lels  of  the  debtor,  shall  be  bound  from  the 
time  they  are  seized  in  execution."  Ohio  Laws 
1834,  p.  108;  Swan's  (Ohio)  Stat.  1841,  p.  4d8: 

3  Cbase*8  Stat.  p.  1709. 

Tbe  only  difference  between  the  foregoing 
provision  and  our  g  477  is  this:  Under  the 
Obio  statute  all  judgments,  whether  by  con- 
fession or  not,  become  liens  from  the  first  day 
of  the  term  at  which  they  arc  entered;  while, 
under  ours,  judgments  by  confession  and  juder- 
raents  rendered  at  the  same  term  at  which  the 
actions  are  commenced  become  liens  from  date 
of  rendition.  All  other  judgments  in  this  state 
relate  back  to  the  first  day  of  the  term,  and  are 
liens  from  that  date.  It  requires  no  artrument 
to  show  that  the  Ohio  decisions  to  which 
reference  has  been  made  are  entitled  to  great 
weight  in  construing  ourstatute.  In  fnct,  the 
statutory  provisions  of  the  two  states  beine  so 
nearly  alike,  and  ours  having  been  adopted  in 
l^.')8,  after  tbe  highest  court  of  Ohio  had  con- 
strued the  section  above  quoted,  the  precedents 
are  almost,  if  not  quite,  conclusive  upon  the 
question  under  consideration.  Our  §5  477  is 
precisely  the  same  as  §  421  of  the  present  Cod*» 
of  Ohio,  which  was  enacted  in  that  state  in 
1858.  Swan's  Stat.  1864,  p.  675.  After  the 
legislature  of  Ohio  had  adopted  the  statute 
relating  to  liens  of  judgments,  of  which  ours  is 
8  literal  copy,  the  supreme  court  of  that  state, 
in  1^67,  in  Datw  v.  Messenger,  17  Ohio  St.  231, 
beld  that  a  judgment  operates  as  a  lien  upon 
Ibe  lands  of  the  defendant  from  the  first  day 
of  tbe  term,  and  is  superior  to  a  mortgage 
rworded  during  tbe  same  term,  although  prior 
10  the  date  of  the  judgment.  In  that  case  the 
plaintiir  recovered  a  judgment  against  Joseph 


Johnston  in  the  court  of  common  pleas  of 
Union  county  at  the  May  term,  1859,  of  said 
court,  which  began  at  12  o'clock  noon  on  the 
9ih  day  of  suid  uionth.  The  judges  of  said 
court,  under  and  in  pursuance  of  tbe  statute  of 
that  state,  issued  an  order  specifying  that  the 
term  would  commence  at  10  o'clocK  on  said 
day,  whicb  order  was  spread  upon  the  journal 
of  the  court,  as  required  by  said  law.  John- 
ston executed  a  mortgage  to\he  defendant  Mes- 
senger on  120  acres  of  land  situated  in  said 
county,  and  owned  by  Johnston,  which  mort- 
gage was  delivered  for  record  on  the  9th  day 
of  May,  1859,  at  11  o'clock  a.  m.  The  trial 
court  held  that  the  lien  of  the  judgment  did 
not  attach  until  the  court  actually  commenced, 
and  that  the  lien  of  tbe  judgment  was  junior 
to  that  of  the  mortgage.  On  error  to  the 
supreme  court,  the  judgment  was  reversed, 
the  court  holding  that  the  judgment  lien  had 
priority  over  that  of  the  mortgage.  This  case 
is  precisely  in  point. 

A  construction  has  been  placed  on  §  477  of 
the  Code  in  KeUerman  v.  Aultman,  30  Fed. 
Rep.  888,  which  arose  in  tbe  circuit  court  of 
tbe  United  States  for  this  district.  On  the  4th 
day  of  February,  188H.  the  defendants  recov- 
ered a  judgment  against  one  Van  Slyke  in  a 
suit  commenced  in  October,  1882.  The  judg- 
ment was  rendered  at  the  January  term,  1888, 
the  term  commencing  on  the  Ist  Monday  in 
January.  On  January  17.  1888,  bat  prior  to 
the  entrv  of  the  judgment,  Van  Slyke  conveyed 
the  lands  in  controversy,  which  he  had  owned 
for  several  years,  to  jbe  plaintiff's  grantor. 
'Execution  was  issued  and  levied  upon  said  lands 
under  said  judgment,  and  plaintiff  brought  an 
action  to  restrain  the  sale  thereunder.  Judge 
Brewer,  after  citing  §  477  of  the  Code,  held 
that  the  judgment  was  a  lien  from  the  first  day 
of  tbe  term,  and  took  priority  in  date  over  tbe 
conveyance. 

We  have  been  unable  to  find,  although  we 
have  made  diligent  search,  a  single  decision  un- 
der a  statutory  provision  similar  to  the  Nebras- 
ka statutes  which  sustains  the  contention  of 
counsel  for  appellant.  We  do  n(>t  think  that 
the  district  court  erred  in  giving  the  judgment 
priority  over  the  mortgage. 

The  decree  u  affirmed. 

Irvine*  C,  having  presided  in  tbe  court  be- 
low, took  no  part  in  the  above  decision. 

Ryan*  C,  dissenting: 

The  case  at  bar  presents  the  question  of 
priority  as  between  tbe  lien  of  a  judgment  ren- 
dered in  a  case  continued  from  a  former  term,  ' 
as  against  the  rights  of.  a  mortgagee  under  a 
mortgage  taken  and  recorded  prior  to  the  ren- 
dition of  the  judgment,  but  during  the  same 
term.  The  writer  hereof  conceives  that  there 
is  a  difference  in  priority  between  mere  liens 
upon  real  property,  both  of  them  having  their 
ongin  during  the  same  ses.sion  of  court,  and 
the  lien  of  a  judgment  rendered  during  a 
term,  but  subsequent  to  a  conveyance  by  deed 
of  the  property  attempted  to  be  charged  with 
the  lien  of  a  judgment.  In  the  latter  case  it 
would  seem  that,  at  the  time  of  the  rendition 
of  the  judgment,  the  defendant  is  possessed  of 
no  interest  in  the  real  property  upon  which  a 
general  judgment  could  be  operative,  hence 
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the  difference  in  the  principles  above  stated. 
Section  477  of  the  Code  of  Civil  Procedure 

Srovides  that  "the  lands  and  tenements  of  the 
ebtor  within  the  county  where  the  Judgment 
is  entered  shall  be  bound  for  the  satisfaction 
thereof  from  the  first  day  of  the  term  at  which 
judgment  is  rendered/^ etc.  There  are  other 
classes  of  cases  incladed  within  the  provision  of 
this  section,but  the  language  quoted  is  all  that  is 
applicable  to  the  matter  under  consideration. 
It  is  contended  that  the  term  "the  lands  and 
tenements  of  the  debtor"  refers  to  the  first  dav 
of  the  term  at  which  Judgment  is  rendered, 
and  that  therefore  this  provision  should  be 
construed  as  thoush  it  read:  "The  lands  and 
tenements  of  the  debtor  which  he  owned  on 
the  first  day  of  the  term  shall  be  bound  for  the 
satisfaction  of  a  Judgment  rendered,  no  matter 
at  what  time  during  that  term."  In  pasi-ing, 
it  may  be  observed  that  the  literal  construction 
contended  for  would  exclude  any  lands  or 
tenements  of  the  debtor  acquired  suhsiequently 
to  the  first  day  mentioned,— a  conclusion 
which  has  been  repudiated  by  this  court.  It 
seems  to  the  writer  hereof  that  a  more  natural 
and  reasonable  construction  would  be  that 
which  would  cause  a  paraphrase  of  the  lan- 
guage to  read  as  follows:  "The  lands  and 
tenements  of  the  debtor  owned  by  him  when 
the  Judgment  is  rendered  shall  be  bound  for 
the  satisfaction  thereof  from  the  first  day  of 
the  term  at  which  such  Judgment  is  rendered." 
Any  other  construction  renders  the  Judmnent 
lien  operative  against  lands  not  owned  by  the 
debtor  when  the  Judgment  is  entered,— a  con- 
struction which  seems  incompatible  with  sev- 
eral of  the  decisions  of  this  court.  In  Colt  v. 
DuBoi9,  7  Neb.,  on  paire  894,  is  found  the  fol- 
lowing language  of  Judge  Gantt,  referring  to 
the  lien  of  a  ludgment  upon  real  property  ac- 
quired after  the  rendition  of  a  Judgment:  *'T]ie 
lien  is  neither  a  jtM  in  re  hot  jus  ad  rem,  and 
amounts  only  to  a  security  against  subsequent 
purchasers  and  encumbrancers.  4  Kent,  Com. 
437.  It  confers  only  the  right  to  levy  on  the 
land  to  the  exclusion  of  other  adverse  inter- 
ests subsequent  to  the  rendition  of  the  judg- 
ment, and  this  riffht  applies  to  all  the  lands 
and  tenements  or  the  debtor  in  the  county 
where  the  Judgment  is  entered,  whether  held 
by  him  at  tl  e  time  of  the  rendition  or  subse- 
quently acquired."  In  Qahoay  v.  Malchow,  7 
Neb.  S^5.  the  subject  under  discussion  was 
whether  or  not  the  lien  of  a  Judgment  should 
be  declared  paramount  to  the  lien  of  a  mort- 
gaire  as  against  lands  which  the  mortgage,  by 
leason  of  a  mistake,  failed  properly  to  de- 
scribe; snd  it  was  held  that  the  Judgment  was 
within  the  class  of  caacA  against  which  the 
mortgage  had  become  effective  irrespective  of 
tlie  record  thereof  as  provided  by  §  16,  chap. 
48,  Rev.  Stat.  Judge  Lake,  discussing  the 
lien  of  the  Judgment  in  this  case,  said:  "And 
this  lien  is  a  legal  one,  and  does  not  exceed  the 
actual  interest  which  the  Judgment  debtor  had 
in  the  estate  at  the  time  the  judgment  was  ren- 
derod.  Pierce  v.  Brown,  74  U.  8.  7  Wall.  205, 
19  L.  ed.  184.  It  is  well  settled  that  a  Juig- 
ment  lien  on  the  land  of  the  debtor  is  subject 
to  every  equity  which  existed  against  the 
debtor  at  the  rendition  of  the  judgment:  and 
courts  of  e()uity  will  always  limit  the  lien  to 
the  actual  interest  of  the  judgment  debtor. 

88  L.  R.  A. 


Freem.  Judgm.  §  857.  and  cases  cited:  9uM7r/s 
▼.  Steee,  2  Kan.  286."  In  Berkley  v.  Tjimh,  & 
Neb.,  on  page  899,  will  be  found  the  following 
language  of  Maxwell,  Ch.  J.,  to  wit:  "In  the 
case  of  Celt  v.  DuBqU,  7  Neb.  891,  it  was  held 
that  the  lien  of  a  Judgment  attaches  to  all  the 
lands  and  tenements  of  the  debtor  in  the 
coudty  where  the  judgmeht  is  rendered, 
whether  held  by  him  at  the  time  of  its  rendition 
or  subsequent]?  acquired.  We  adhere  to  that 
decision,  but  the  lien  of  the  iudgment  attaches 
only  to  the  interest  of  the  debtor  in  the  land. 
FOtey  V.  Duncan,  1  Neb.  145,  98  Am.  Dec 
887;  Vhl  V.  May,  6  Neb.  157;  Oalv:ay  v.  MaU 
chow,  7  Neb.  285.  And  the  lien  can  attsch  to 
no  greater  interest  than  that  owned  by  the 
debtor."  Cobb,  J.,  approved  of  the  line  of  ar- 
gument of  the  chief  Justice,  and  the  dissent  of 
Lake,  J.,  is  mentioned  at  the  end  of  the  above 
opinion,  but  there  is  given  no  statement  of  the 
grounds  of  that  dissent,  though,  in  view  of  his 
language  in  Qnlwny  v.  Ralcftow,  quoted 
aliove.  it  could  hardly  have  applied  to  the  por- 
tion of  the  opinion  of  the  chief  Justice  just 
quoted.-  This  inference  finds  countenance  in 
the  following  language  in  the  opinion  filed  by 
Lake,  J.,  in  Mansfield  y.  Gregory,  11  Neb.,  od 
page  298:  "The  lien  of  an  ordinary  Judg- 
ment on  the  real  estate  of  the  debtor  is  not 
specific,  but  general,  acd  is  subject  to  all  prior 
liens,  either  legal  or  equitable.  Metz  v.  State 
Bank,  7  Neb.  165.  Such  lien  does  not  exceed 
the  actual  interest  of  the  Judgment  debtor  in 
the  land,  and  is  subject  to  every  equity  therein 
existing  against  the  debtor  at  the  time  of  its 
rendition.     Oalttay  v  Malehow,  Id.  285." 

In  Uonard  v.  WhiU  Cloud  Ferry  Co,  11 
Neb.  888,  and  in  Deu>ey  v.  Walton,  81  Neb. 
819,  this  court  again  reiterated  and  enforced 
the  rule  that  the  lien  of  a  Judgment  could  at- 
tach to  no  greater  interest  in  the  land  than  the 
defendant  possessed;  citing  the  authorities 
al)ove  referred  to  and  quoted  from.  This  may 
therefore  be  accepted  without  question  as  fully 
settled  in  this  state,  and  it  therefore  become* 
important  to  consider  what  interest  a  defend- 
ant retains  in  real  property  after  his  convey- 
ance thereof.  Section  50,  chap.  78,  Com  p. 
Stat ,  provides  that  "every  conveyance  of  real 
estate  shall  pass  all  the  interest  of  the  grantor 
therein,  unless  a  contrary  intent  can  be  reason- 
ably inferred  from  the  terms  used."  In  Sd- 
minster  v.  Biggins,  6  Neb.  265,  this  court  had 
under  consideration  the  right  of  a  vendor  to  a 
vendor's  lien  upon  real  property  for  its  pur- 
chase price;  and  Maxwell,  J.,  in  the  opinion 
filed,  used  the  following  language,  immedi- 
ately following  §  50,  supra,  which  he  had  Just 
quoted:  "The  obvious  intention  of  the  regis- 
try acts  is  to  give  notice  to  all  persons  who 
may  have  occasion  to  ascertain  whether  there 
has  been  any  prior  encumbrance  or  convey- 
ance of  any  real  estate.  And  the  notice  given 
by  the  record  is  as  effectual  in  law  as  personal 
noti(  e  to  the  parly  to  be  affected  by  it  The 
policy  of  our  law  is  to  discourage  secret  liens, 
and  to  require  ail  instruments  affecting  the  title 
to  real  estate  to  be  entered  of  record.  The  law 
thus  places  the  means  within  the  reach  of 
everyone  desiring  to  purchase  real  estate  of  as- 
certaining the  conditions  of  its  title."  The 
opinion  just  referred  to  contains  the  followinfi^ 
language,  almost  at  its  close:   "We  are  clearly 
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of  opinion  that  the  doctrine  of  a  vendor's  Hen 
in  a  case  like  the  one  at  bar  is  repugnant  to 
oor  statutes  in  relation  to  real  estate,  and  is 
therefore  no  part  of  our  law."  It  is  difficult 
to  imagine  why  these  considerations  are  not 
applicable  to  the  lien  of  a  judgment  obtained 
after  the  first  daj  of  the  ternn  at  wbioh  it  was 
rendered,  as  affecting  a  conveyance  meantime 
made  by  the  defendant.  It  may  be  claimed, 
however,  that  the  pendency  of  the  action  con- 
itractively  affects  with  notice  of  the  result  all 
parties  who  contemplate  purchasing  real  prop- 
erty of  the  defendant.  The  law  governing  Us 
?mden»  is  found  in  ^  85  of  the  Code  of  Civil 
rocedure.  It  provides  that,  "when  a  sum- 
mons has  been  served  or  publication  made,  the 
action  is  pending  so  as  to  charge  third  persons 
with  notice  of  pendency,  and  while  penaing  no 
Interest  can  be  acquired  by  third  persons  in  the 
cabject-matter  thereof  as  against  the  plaintiff's 
title."  This  language  is  followed  by  a  long 
proviso,  probablv  intended  to  require  the  filing 
Id  the  office  of  the  county  clerk  or  register  of 
deeds  of  a  notice  defining  the  object  of  the  ac- 
tion, its  subject  matter,  etc.  As  this  proviso 
was  intended  as  a  limitation  mo8tlikeIy,tbough 
as  to  its  effect  there  is  no  great  certainty,  &e 
party  above  Quoted  is  that  upon  which  alone, 
if  at  all,  a  judgment  lien  in  the  case  supposed 
can  be  made  effective  as  against  the  purchaser 
of  real  estate.  It  cannot  escape  observation 
that,  by  the  provisions  of  ^  85,  notice  is  im- 
plied to  third  parties  of  the  pendency  of  the 
action,  and  that,  while  the  action  is  pending, 
third  persons  can  acquire  no  interest  in  such 
iubject  matter  as  against  the  plaintiff's  title. 
As  has  already  been  npted,  it  was  stated  in 
OoUr.  DuBoif,  7  Neb.  894,  by  Judge  Gantt, 
in  deliveriojr  the  opinion  of  this  court,  that  a 
jadgment  hen  is  neither  ^jviin  re  nor  hjus  ad 
rem,  and  amounts  only  to  a  security  against 
sobseqnent  purchasers  and  encumbrancers. 
The  language  of  §  85  implies  that  notice  lU 
pendens  is  restricted  entirely  to  the  plaintiff's 
title  to  the  subject-matter  in  dispute,  and 
therefore  could  operate  only  where  the  subject- 
matter  litigated  is  tkjus  in  re  or  tijue  ad  rem. 
The  case  of  Lincoln  Rapid  Transit  Co,  v. 
Bundle,  84  Neb.  559,  quotes  from  teztrwriters 
of  approved  authority,  illustrating  the  origin, 
necessity,  and  application  of  the  rule  of  lis  pen- 
dens, laid  down  in  §  85  of  the  Code  of  Civil 
Procedare,  harmoniously  with  the  views  just 
expressed.  The  conclusion  is  irresistible  that 
the  pendency  of  a  suitwhich  finally  culminates 
io  a  judgment  during  the  term  is  not  notice 
that  such  a  lien  may  arise  incidentally  thereto 
as  against  a  conveyance  meantime  made,  for 
the  very  good  and  sufficient  reason  that  it  is 
not  justified  by  the  terms  of  g  85,  just  referred 
to.  If  a  purchaser  is  not  bound  by  the  notice 
Us  pendens  as  to  the  liens  incident  to  and  aris- 
ing out  of  a  judgment  subsequently  rendered 
against  bis  grantor,  and  if  the  judgment  lien 
is  effective  only  against  the  interest  of  tbe 
judgment, — as  it  is  believed  has  been  conclu- 
sively shown  by  tbe  decisions  of 'this  court, — 
the  conclusiou  is  inevitable  that  the  lien  of  the 
judgment  can  have  no  relation  back  of  its  ori- 
gin to  the  prejudice  of  a  purchaser  of  real 
property  of  the  defendant  pending  suit  for  the 
recovery  only  of  a  money  judgment.  This 
conclusion  has  been  reached  on  other  lines  of 
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inquiry,  as  will  appear  by  the  following  quo- 
tations and  the  cases  cited  in  support  of  each: 
'*A  judgment  will  not  be  considered  to  relate 
to  the  first  day  of  the  term  for  the  purpose  of 
giving  it  priority  over  a  conveyance  to  a  pur- 
chaser for  value  and  without  notice."  12  Am. 
&  Eng.  £nc.  Law,  p.  115,  citing  in  note  the  case 
following:  Morgan  v.  Sims,  28  Oa.  283.  See 
also  Skiptoith  v.  Cunningham,^  Leigh,  272,  81 
Am.  Dec.  642;  Withers  v.  Carter,  4  Qratt.  407.  60 
Am  Dec.  78;  Rrockenbrough  v.  Brockenbrough, 
81  Oratt.5S0.  In  §^  442  of  Black  on  Judgments, 
is  found  the  following  language:  "As  against 
intervening  purchasers,  it  may  be  regarded  aa 
settled  that  the  lien  of  a  subsequent  judgment 
will  not  attach,  justice  forbidding  that  in  such 
a  case  it  should  relate  back  to  a' time  anterior 
to  the  con  vey ance, siting  Jtf'(9rj7an  v.  Bims,  2ft 
Ga.  288.  and  Pope  v.  Brandon,  2  Stew.  (Ala.) 
401.  20  Am.  Dec.  49.  In  §  889  of  2  Freeman  on 
Judgments  the  rule  is  thus  stated:  "However 
the  fiction  of  law  by  which  judgments  are 
considered  as  being  rendered  on  the  first  day  of 
the  term  may  affect  one  judgment  lien  in  a 
contest  with  other  Hens  of  the  same  nature,  it 
seems  to  be  generally  conceded  that  it  cannot 
prejudice  the  interests  of  bona  fide  purchasers. 
Whenever  a  purchaser,  before  tbe  signing  of 
judgment,  without  notice,  and  without  being 
guilty  of  any  fraud,  acquires  an  interest  in 
real  estate,  that  Interest  cannot  be  charged 
with  the  lien  of  any  judgment  subsequently  en- 
tered against  his  grantor,  though  such  judg- 
ment might,  aa  between  itself  and  other  judg- 
ments, rank  as  though  entered  at  the  l)egin- 
ning  of  the  term,  and  at  some  time  prior  to 
its  actual  rendition.  In  Virginia,  tbe  rule 
that  judgments  relate  to  the  first  day  of  the 
term  has  always  prevailed,  unless  the  court 
in  fact  met  for  the  term  on  a  day  subeequent 
to  that  appointed  by  law  for  the  first  day  of 
the  term,  in  which  case  a  judgment  lien  was 
decided  not  to  overreach  a  conveyance  re- 
corded before  tbe  day  on  which  the  court  met, 
though  after  the  time  when  it  ought  to  have 
met.  In  order  to  rank  aa  of  the  first  day  of 
the  term  at  which  it  was  rendered,  the  judg- 
ment must  be  tbe  final  determination  of  an 
action  which  was  in  such  a  condition  that  it 
might  have  been  tried  and  disposed  of  on  the 
first  day  if  it  had  happened  to  have  the  first 
place  on  the  calendar.  Tbe  reason  why  Judg- 
ments rendered  at  different  dates  were  ever 
treated  as  of  eaual  rank  was  because  all  the 
cases  ready  to  be  tried  at  the  opening  of  a 

given  term  were  equally  entitled  to  the  prece- 
ence  arising  from  being  first  decided;  and, 
in  order  to  avoid  giving  any  suitor  an  advan- 
tage due  entirely  to  tne  fortuitous  circum- 
stance that  his  cause  was  first  called  for  trial, 
it  was  thought  proper  by  aid  of  a  legal  fiction, 
to  assign  his  judgment  a  place  in  no  wise  su- 
perior to  that  assigned  to  others  eoually  enti- 
tled to  precedence."  It  is  the  belief  that  an 
ezanrination  of  the  cases  upon  this  subject 
will  sustain  the  utterances  of  tbe  text  writers 
quoted  from,  in  relation  to  conveyances  of 
real  estate  made  during  the  term  at  which 
judgment  is  rendered.  The  language  last 
above  quoted  indicates  the  reason  why  the 
statute  fixed  the  rule  as  between  lienors  by 
virtue  of  judgments,  and,  it  is  believed  that 
portion  of  the  statute  should  not  be  extended 
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■0  as  to  iDclade  rights  other  than  those  Id  the 
natare  of  liens  upon  the  property  in  the  hands 
of  a  judnnent  deotor  at  the  time  of  the  ren- 
dition of  judgment. 

In  thus  broadly  stating  the  rule  as  to  con- 
Teyances  made  during  the  term  at  which 
judgment  is  subsequontlv  rendered,  the  case  of 
KdUrman  v.  Aultman,  80  Fed.  Hep.  888.  has 
not  been  overlooked.  In  the  case  referred  to, 
Brewer,  Circuit  Judge,  after  quoting  $  477  of 
the  Code  of  Civil  Procedure,  used  ihe  follow- 
ing language:  "As  the  action  in  which  the 
Judgment  of  Avltman  ▼.  Van  Slyke  was  ren- 
derra  was  commenced  before  the  January 
term,  the  plain  import  of  the  language  of  this 
section  carried  the  judgment  lien  back  to  the 
first  of  the  term,  and  to  a  date  before  the  con- 
vevance  of  Van  Slyke.  This  section  is  identi- 
cal with  those  found  in  the  statutes  of  Ohio 
and  Eansas,  and  has  by  the  courts  of  those 
states  as  well  as  of  this,  received  a  uniform  con- 
struction. Urbana  Bank  v.  Baldwin,  8  Ohio, 
65;  JacJcion  v.  Luce,  14  Ohio,  514;  Davu  v. 
Msisenger,  17  Ohio  St.  281;  Kiser  v.  i^awyer^ 
4  Kan.  503;  Millers.  Finn,  1  Neb.  294:  Colt 
V.  DuBois,  7  Neb.  894.  In  this  last  case  the 
court  uses  this  language:  'The  rule  will  not  be 
qnestioned  that  under  our  statutes  relative  to 
ludgment  liens,  all  judgments  rendered  dur- 
ing the  term,  in  actions  commenced  prior 
thereto,  are  liens  on  all  the  lands  of  the  debtor 
within  the  county  from  the  first  day  of  the 
term.'  These  authorities,  especially  those 
from  the  supreme  court  of  this  state,  con- 
struing the  eiffect  of  one  of  its  statutes,  put 
the  question  at  rest."  It  is  clear  from  the 
language  of  Brewer,  J.,  just  quoted,  that  his 
opinion  was  largely  based  upon  the  language 
Quoted  from  OoTt  v.  DuBois,  7  Neb.  893.  As 
illustrating  the  slight  examination  the  learned 
judffe  must  have  given  to  that  case,  it  will  be 
profitable  to  examine  the  facts  under  consid- 
eration in  the  case  of  Colt  v.  DuBoii.  From 
the  opinion  of  Gantt,  Ch.  J.,  we  learn  that  on 
the  l«lh  of  October.  1872,  O.  J.  Martin,  one 
of  the  defendants,  acquired  possession  of  a 
certain  tract  of  land  in  Lancaster  county,  Ne- 
braska. The  remaining  statement  of  facts  I 
quote  from  the  opinion,  as  well  as  the  lan- 
yuape  quoted  by  Brewer,  J.,  in  the  connection 
m  which  it  occurred;  That  'Mn  August, 
1872,  Isaiah  Coppuck  commenced  an  action 
against  O.  J.  Martin  in  the  district  court  of 
said  county;  and  on  the  80th  of  October,  1872, 
at  a  regular  term  of  said  court,  which  was  be- 
gun on  the  1st  day  of  the  same  month,  he  re- 
covered a  judgment  against  said  defendant 
Martin  in  said  action.  Afterwards  Coppuck 
ns.«iened  this  judgment  to  defendant  J.  W. 
Hartley,  who  thereby  became  the  legal  owner 
of  the  same.  On  the  2d  of  November,  1874, 
O  J.  Martin  and  Ann.  his  wife,  executed  and 
delivered  to  S.C.  Colt,  plaintiff  in  error,  a 
mortgage  on  all  the  above  described  lands. 
Tbe  plaintiff  complains  that,  under  these 
facts,  the  court  below  erred  in  deciding  that 
tbe  Coppuck  judgment  assigned  to  Hartlev 
had  priority  of  lien  over  his  mortgage.  It  is 
insisted  that  the  judgment  in  this  case  has  re- 
lation to  the  first  day  of  the  term  at  which  it 
was  rendered;  and,  as  all  the  lands  described 
were  subsequently  acquired  by  defendant  O. 
J.  Martin,  tbe  judgment  created  no  lien  upon 
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any  of  these  lands,  though  the  title  was  ac- 
quired before  the  rendition  of  the  judgment, 
and  therefore  the  plaintiff's  mortgage  has  pri- 
ority of  lien  over  the  judgment  Tbe  rule 
will  not  be  questioned  that,  under  our  statute 
relative  to  judgment  liens,  all  judgments  ren- 
dered during  the  term  in  actions  commenced 
prior  thereto  are  Hens  on  all  the  lands  of  the 
debtor  within  the  county  from  the  first  day 
of  the  term.  This  interpretation  is  given  to 
the  statute  in  the  case  of  MiUer  v.  Finn,  1 
Neb.  294,  and  it  places  all  such  judgments 
entered  at  the  same  term  upon  equality  in  re- 
gard to  liens,  and  thereby  does  equal  jus^tice 
to  creditors  whose  judgments  arc  necessarily 
entered  on  different  days  of  the  term.'*  The 
quotation  which  has  just  been  made  includes 
tbe  language  quoted  by  Brewer,  J.,  which  he 
regards  as  decisive  of  the  question  as  to  tbe 
rights  of  a  grantee  under  a  deed  made  during 
a  term  at  a  date  prior  to  the  rendiion  of  the 
judtrment.  Tbe  case  actually  under  consid- 
eration by  this  court  in  the  case  of  Mt  v.  Du- 
Bois,  7  ifeb.  398,  involved  the  right  of  a  judg- 
ment lien  holder  as  against  a  mortgngee,  not 
as  agaicst  the  grantee  under  a  deed.  The  case 
of  Miller  v.  Finn,  relied  upon  by  Brewer,  J., 
in  that  opinion,  is  correctly  and  fully  sum- 
marized in  the  language  which  we  have 
just  quoted  from  Colt  v.  DuBois  It  will  thus 
be  seen  that  in  neither  of  the  Nebraska  cases 
relied  upon  by  Brewer,  J.,  was  there  involved 
any  question  of  the  rights  of  the  holder 
of  real  estate  under  a  deed.  This  dis- 
tinction is  important  in  view  of  the  provisions 
of  §  50,  chap.  78,  that  every  conveyance  of 
real  estate  snail  pass  all  the  interest  of  tbe 
grantor  therein  unless  a  contrary  intent  can  be 
reasonably  inferred  from  tbe  terms  used.  As 
to  a  mortgage,  the  provisions  of  ^  55  of  said 
chapter  78,  are  that,  *'in  the  absence  of  stipu- 
lations to  tbe  contrary,  the  grantor  of  real 
estate  retains  the  legal  title  and  right  of  pos- 
session thereof;"  and  tbe  rule  govirning  mort- 
gages affords  no  analogy  as  to  the  principle 
which  should  be  appli^  to  absolute  convev- 
ances.  The  other  cases  cited  by  Brewer,  J., 
in  Kellerman  v.  Aultman,  are  equally  wide  of 
tbe  mark.  For  Instance,  in  Ufvana  Bank  ▼. 
Baldwin,  8  Ohio,  65,  tbe  entire  opinion  of  the 
court  is  as  follows:  "  The  case  may  be  a  bard 
one,  but  the  law  is  clear  in  favor  of  the  plain- 
tiff's lien.  The  suit  was  pending  on  the  first 
day  of  the  term,  and  when  that  is  the  case,  the 
judgment  relates  back  to  that  day.  no  matter  on 
what  day  of  the  term  it  was  confessed.  There 
can  be  no  reason  for  the  court  to  restrain  the 
words  of  the  statute  in  this  case,  that  would 
not  apply  to  every  other.  It  does  not  follow 
that  the  Hen  musi  extend  to  the  first  day  of 
every  term,  if  no  process  was  then  pending. 
It  is  sufficient,  however,  to  decide  that  case, 
when  it  comes  up  for  decision."  The  princi- 
ple decided  in  the  case  of  Jackson  v.  Luee,  14 
Ohio,  514,  cited  by  Brewer,  J.,  in  support  of 
his  conclusion,  is  comprehensively  stated  in  the 
syllabus  in  the  following  language:  **  A  judg- 
ment entered  by  confession  during  the  term  of 
the  court  of  common  pleas  operates  as  a  lien 
upon  the  land  of  tbe  judgment  debtor  from  the 
first  day  of  the  term,  and  is  to  l)e  preferred  to 
the  lien  of  a  mortgage,  executed  before,  but 
not  recorded  till  after,  the  commencement  of 
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the  term.*  The  sole  remainine  case  cHed  bj 
Brewer,  J.,  is  that  of  Ktser  v.  aatoyer,  4  Kan. 
508,  in  wbicli  the  court  had  under  considera- 
tion the  term  '*  lands,  tenements,  and  here- 
ditaments," and  the  question  was  whether  or 
oot  a  statute  proTidiu)?  that  the  lands  and  tene- 
ments should  be  bound  for  the  satisfaction  of 
a!judfrment  included  an  equitable  as  well  as 
a  legal  interest  therein.  It  was  held  in  that 
case  that  the  lieo  of  a  judgment  operated 
against  the  equitable  as  well  as  the  legal  estate 
in  lands  and  tenements  of  the  debtor,  which 
equitable  estate  might  be  reached  under  the 
provisions  of  the  ^nsas  statute  applicable  to 
cases  of  that  kind.  This  was  the  only  ques- 
tion that  was  decided,  and  as  the  supreme 
court  of  Kansas  reached  a  difFereot  conclusion 
from  that  attained  by  this  court  in  the  case  of 
NeuUr  ▼.  J^eher,  18  Neb.  649,  in  which  the 
lien  of  a  judgment  was  held  not  to  attach  to  a 
mere  equity  in  real  estate,  the  Kansas  case  is 
of  no  yalue  in  the  matter  under  discussion. 
From  Ibis  review  of  the  authorities  relied 
upon  by  Brewer,  J.,  it  is  apparent  that  the 


opinion  veedered  by  him  in  the  case  of  Ksl- 
lerman  t.  AvUman  has  very  little  practical 
value,  for  it  is  evident  that  he  gave  tbe  case 
but  very  hasty  consideration.  Tbe  positive 
terms  in  which  the  contrary  rule  is  laid  down 
in  Black  on  Judgments,  in  tbe  American  & 
English  Encyclopaedia  of  Law,  and  in  Free- 
man on  Judgments,  supported,  as  these  text- 
writers  are,  by  the  authorities  cited,  should 
have  a  much  greater  weight  than  should  be 
accorded  to  the  opinion  of  Judge  Brewer  re- 
ferred to. 

In  view  of  the  language  of  our  statute,  the 
former  holdings  of  this  court,  the  great  in- 
justice which  would  be  wrought  by  any  other 
holding,  it  is  believed  that  the  lien  of  a  judg- 
ment which  is  rendered  subsequent  to  a  con- 
veyance by  tbe  defendant  of  real  property 
ought  not  to  be  held  superior  to,  or  in  contra- 
vention of,  the  interest  the  grantee  acquired 
by  such  conveyance. 

R»fraii»0.,  ooncuia. 
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George  GOETZINGER,  Bespt, 

V, 

James  L.  ROSENFELD  etal, 

and 
W.  H.  Vessey  and  Wife,  AppU. 

(IBWasb.aBS.) 

1.  A  statement  in  appellant's  brief  that 

the  court  beld  a  mort^asre  prior  to  a  judgment 
eufflclentlr  points  out  the  alleged  error  wbere 
that  k9  tbe  only  question  presented. 

2.  The  presttmption  is  thatajndgrment 
obtained  against  a  husband*  and  wbich 
)B  claimed  to  be  a  lien  upon  community  property, 
was  for  a  community  debt.  If  there  is  no  proof 
OD  the  subjeot. 

3.  The  law  diTides  the  day  where  equity 
requires  It. 

4.  A  mortg^age  to  secure  an  antecedent 
debt  which  is  filed  before  the  actual  entry  of  a 
Judgment  which  was  filed  soon  afterward  on  the 
tbe  same  afternoon  will  not  bave  priority  over 
the  Judgment,  bat  their  Uens  will  he  equal. 

(Vetyruary  Z^  1897.) 

APPEAL  of  Vessey  and  wife  from  a  Judg- 
ment of  the  Superior  Court  for  Yakima 
Coanty  giving  plaintiff's  mortgage  upon  the 
property  of  Rosenfeld  priority  over  a  judgment 
which  had  been  obtained  by  appellants  against 
Rosenfeld.    Seversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Whitson  ft  Parker,  for  tppel- 
laots: 

Does  the  law  take  note  in  this  kind  of  a 
case  of  the  fraction  of  a  day? 


See  note  to  preceding  case. 
«L.R.  A. 


r 


Freeman  on  Judgments,  vol.  2, 4th  ed.  §  870, 
flays  there  are  three  classes  of  cases  to  which 
the  doctrine  may  apply:  (1)  Those  involving 
tbe  precedence  of  judgment  liens  between  one 
another;  (2)  those  involving  the  priority  of 
judgments  and  other  liens;  and  (8)  those  in- 
volving tbe  right  of  purchaser  in  ^ood  faith 
prior  to  actual  rendition  and  docketing  of  the 
judgment. 

This  case  falls  within  the  second  class. 

Tbe  common-law  rule  is  that  the  judgment 
takes  effect  as  of  the  first  day  of  the  term,  and 
a  conveyance  filed  in  the  meantime,  that  is, 
after  the  first  day,  Is  inferior  to  the  judgment 
lien. 

2  Freem.  Judgm.  4thed.  §  870;  Boyer^s 
Estate,  61  Pa.  482.  91  Am.  Dec.  129. 

Where  the  mortgage  is  filed  the  same  day  of 
the  rendition  of  the  judgment,  the  law,  tak- 
ing no  note  of  the  fraction  of  a  day,  will  pre- 
sume that  the  judgment  was  entered  at  the 
regular  hour  of  the  convening  of  the  courts 
and  that  the  judgment  has  priority. 

Boper^s  Estate,  51  Pa.  432.  91  Am.  Dec.  129; 
FoUett  V.  Hall,  16  Ohio.  Ill,  47  Am.  Dec.  865. 

Some  authorities  hold  that  inasmuch  as  the 
law  takes  no  notice  of  the  fraction  of  a  day, 
hence  they  will  be  presumed  to  have  been  filed 
at  the  same  time,  and  are  of  equal  rank. 

Murfree  v.  Garmcuk,  4  Yerg.  270,  26  Am. 
Dec.  232;  Follettv.  HaU.lfiOhio,  111,  47  Am. 
Dec.  865;  ffendrickson's  Appeal,  24  Pa.  868; 
Olaason's  Appeal,  22  Pa.  859. 

Mesgrs.  H.  J.  Snivelsr  and  Fred  Miller 
for  respondent 

Reavisy  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  commenced  an  action  in  the 
superior  court  of  Yakima  county  to  foreclose 
a  mortgage  executed  by  the  defendant  Rosen- 
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§M  and  wife  to  plaint  iff  upoo  oeitaiD  real  estate 
intliecity  of  Nortli  Yakima.  Themortgnge 
was  dated  the  10th  day  of  May.  1894.  and  filed 
for  record  on  that  day  at  8  o'clock  p.  m.  On 
the  tame  dar  the  defendant  W.  H.  Yeasey 
obtained  a  jodgment  against  defendant  J.  ll 
Rosenfeld  in  the  saperior  court  of  Yakima 
county,  which  was  entered  in  the  Journal  as 
of  that  day.  In  the  complaint  it  was  alleged 
that  defendants  Yessey  and  wife  claimed  an 
interest  in  the  real  estate  described  in  plaiDtiflTs 
mortgage,  but  that  the  claim  of  Yessey  and 
wife  was  inferior  to  that  of  plaintiff.  Yei'sey 
and  wife  answered,  and  set  up  the  Judgment , 
claimed  a  Uen  thereunder,  and  alleged  that  at 
the  date  thereof  Rosenfeld  and  wife  were  the 
owners  of  the  real  estate  as  oommuoity  prop- 
erty, and  that  the  judgment  was  a  community 
debt,  and  alleged  that  the  lien  of  the  judgment 
was  superior  to  that  of  the  mortgage.  The  court 
heard  oral  testimony  to  determine  the  question 
of  the  actual  time  of  filing  for  record  of  both 
the  judgment  and  the  mortgage,  and  held, 
upon  the  proof  taken,  that  the  mortgage  was 
filed  first,  and  was  therefore  prior  to  the  lien 
of  the  Judgment,  and  should  be  first  satisfied 
out  of  the  proceeds  of  the  real  estate  mort- 
gaged. 

Respondent  moves  to  strike  appellants'  brief 
on  three  grounds:  (1)  That  the  appellants  are 
made  to  appear  as  plaintiff?,  and  the  respond- 
ent as  one  of  the  defendants;  (2)  that  the  errors 
relied  upon  to  reverse  the  Judgment  are  not 
clearly  pointed  out;  (8)  that  the  finding  ap- 
pealed from  is  not  printed  in  the  brief,  nor  was 
any  finding  that  the  court  was  requested  to 
make  and  which  was  refused.  The  appellants' 
brief  states  that  the  court  held  that  the  mort- 
gage was  prior  to  the  lien  of  the  Judgment,  and 
that  is  assigned  as  error.  We  ttiink  this  suffi- 
ciently points  out  in  this  case  the  error  com- 
plained of,  as  there  is  but  a  single  question 
preeeoted.  The  superior  court  made  no 
special  findings  of  tact  separately  from  the 
decree,  but  decreed  the  lien  of  the  mortgage 
superior  to  that  of  the  judgment.  Tbeieforu 
it  would  be  of  no  assistance  to  this  court  to 
print  in  the  brief  the  decree,  or  that  portion  of 
it  relating  to  the  priority  of  the  mortgage  oyer 
the  lien  of  the  judgment;  and  the  motion  to 
strike  the  brief  cannot  be  sustained. 

Respondent  maintains  that  the  Judgment  of 
W.  H.  Yessey  was  obtained  upon  a  community 
debt,  and  that  the  appellants  could  not  prorate 
with  the  respondent  as  against  the  community 
interests  of  Sere  Rosenfeld,  the  wife,  because 
appellants  introduced  no  testimony  to  show 
that  it  was  a  community  debt,  andthere  was 
no  finding  by  the  court  upon  that  issue.  We 
think  the  presumption,  in  the  absence  of  any 
proof,  is  in  favor  of  the  Judgment  creditors' 
contention  that  the  judgment  was  obtained 
upon  a  community  debt,  and  there  is  no  ques- 
tion bat  that  the  real  estate,  the  subject  of  this 
controversy,  was  community  property. 

The  single  question  presented  here  is  as  to  the 
priority  of  the  mortgage  which  was  assigned 
by  the  court  over  the  Judgment  lien.  At  com- 
mon law  the  judgment  lien  was  established  on 
the  first  day  of  the  term  in  which  the  judg- 
ment was  rendered,  but  such  rule  has  been 
generally  abrogated  by  practice,  and  in  some 
uislances  by  statute,  in  this  country.    The  rule 
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is  fixed  in  this  sute  by  sutute.     "The   lien 
shall  attach  from  the  day  of  the  date  of  said 
Judgment."    2  Hill'a  Code,  §  449.     The  court 
will  not  look  further  into  the  fraction  of  a  day 
under  this  statute  than  to  determine  a  superior 
equity.     Where  a  purchaser  in  good  faith  paru 
with  money  for  real  estate  upon  a  clear  record, 
he  ought  to  be  protected  a^inst  a   jodgnaent 
obtained  upon  the  same  day,  but  not  actually 
entered  at  the  time  of  the  aidvanoement  of  the 
money:  and   we   think  the   same  protection 
ahould  reasonably  be  afforded  a  mortgagee  who 
actually  advances  money  upon  the  security  on 
a  clear  record.     Mr.  Freeman,  in  his  treatise  on 
Judgments,  saya:   "It  seems  to  be  well  settled 
.    .     .    that  unleaa  the  law  provides  for  frac- 
tions of  days,  all  Judgments  entered    on   the 
same  day  ^  ill  be  regarded  as  if  entered  at  the 
fame  time,  and  as  creating  Hens  equal  in  point 
of  priority,  and  entitled  to  be  paid  pro  rata  out 
of  the  debtor's  real  estate.    Still  this  rule  does 
not  prevail  universnlly.     In    many  instances 
courts  have  inquired,  even  as  between  different 
judgments,  the  precise  time  when  they  were 
entered  or  docketed,  and  decided  that  the  law 
will  take  notice   of  fractions  of  days  in  the 
contests    between    creditors  seeking    to  have 
funds  realized  from  the  sale  of  lands  applied 
in  satisfaction  of  their  jud lament  liens.     Upon 
principle,  one  who  advances  money  and  takes 
a  mortgage  or  deed  of  trust  as  sectiiritj  ought 
to  be  protected  from  secret   liens  to  the  same 
extent  as  if  he  were  a  purchaser  of  the  prop- 
erty taking  a    conveyance  of  the  legal    title. 
The    authorities,   however,  do  not  concur  in 
this  conclusioD.     In  some  of  them,  mortgagees 
are  treated  with  the  same  indulgence  granted 
to  purchasers."    2   Freem.    Judgm.    4th  ed. 
§  370.    In  Pennsylvania  the  rule  is  that  a  mort- 
gage and  Judgment  entered  on   the  same  day 
will  be  regarded  as  taking  effect  simultaneously 
and  as  entitled  to  be  paid  pro  rata.    But  some 
courts  while  conceding  the  necessity  to  ascer- 
tain the  hour  of  the  entry  of  the  lien,  neverthe- 
less   refuse   to   enter  into   any  examination 
beyond  the  record,  and  the  question  is  deter- 
mined upon  the  record  alone.    But  the  weight 
of  authority,  and  certainly  sound    principle, 
would  seem  to  justify  an  inquiry  into  the  pre- 
cise time  at  which  the  judgment  was  entered, 
by  less  than  record  proof.     The  maxim  that 
the  law  divides  the  day  where  equity  requires 
it,  would  seem  to  be  the  correct  one;  and  the 
law  ought  to  divide  the  day  in  favor  of  one  who 
loans  money,  or  parts  with  anything  valuable, 
when  the  inducement  for  his  action  is  the  secur- 
ity given  him  upon  the  then  unencumbered  real 
estate  of  the  borrower.     We  do  not  think  that 
the  equity   of  the    mortgagee,  where  he  has 
advanced  his  money,  is  necessarily  or  ordinarily 
inferior  to  the  equity  of  a  purchnser.     In  this 
cause    the    superior  court  heard  other    than 
record  testimony  to  determine  the  precise  time 
of  the  filing  of  the  judgment,  and  also  of  the 
mortgage,  and.  while  there  was  some  confiict 
in  the  testimony  of  Uie  witnesses,  we  think  the 
court  found  correctly  that  the  mortgage,  which 
bore  upon  its  face  the  hour  of  filing,— -3  o'clock 
in  the  afternoon. — was  placed  on  record  before 
the  judgment.    It  appeared  from  the  testimony 
of  counsel  for  the  plaintiff,the  mortgiigee.that 
the  time  of  the  filing  of  the  judgment  was  fixed 
in  their  memories,  because  plaintiff's  claim  had 
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becD  held  bj  th«m  for  oollectloD  for  a  coDtid- 
enble  time,  mod  they  were  watching  the  prog- 
ress of  the  trial  between  Yeaeey  and  Rosenfeul 
ID  order  to  file  their  mortgage  before  the  judg- 
ment was  actually  enterra.  One  of  the  at- 
torney for  plain  tiff  teatifled :  "The  ludgment 
entry  in  said  cause  was  not  filed  until  after  the 
mortage  sued  on  here  was  filed.  I  am 
certain  of  this,  because  we  had  the  claim  of 
plaintifF  for  collection,  and  we  were  watching 
it  for  the  purpose  of  getting  in  ahead  of  the 
jadgment,  and  my  attention  was  particularly 
called  to  it  «t  the  time."  The  Judgment  of 
Vesaey  was  evidently  filed  very  shortly  after 
the  mortgaj^e  the  same  afternoon,  after  8 
o'clock.  There  was  no  new  consideration 
whatever  for  the  execution  of  the  mortgage 
held  by  plaintiff.  It  was  executed  to  secure 
an  antecedent  debt  We  cannot  place  this 
mortgage  in  the  same  rank  with  one  which  was 
executed  upon  a  present  valuable  consideration 
aod  where  the  mortgagee  in  good  faith  ad- 
Taoced  his  money  upon  the  faith  of  an  existing 
clear  record  of  unencumbered  real  estate.  We 
think  that  here  the  court,  havin|^  inquired  into 
the  fraction  of  the  day  to  determine  the  equities 
between  the  lien  of  the  judgment  and  the  mort- 
gage, should,  upon  the  testimony,  have  found 
them  equal,  and  directed  that  they  be  prorated 
in  the  proceeds  from  the  real  estate  covered  by 
both  liens. 

Tkeeatae  is  therefore  retersed,  with  the  direc- 
doD  to  the  superior  court  to  modify  its  decree 
in  accordance  with  this  opinion. 

Dunbar  and  Oordloii»  JJ.,  concur. 
Rehearing  denied* 


GERM  AN- AM  ERIC  AN  SAVINGS   BANK 
of  Burlington,  Iowa,  Beept,, 

V, 

City  of  SPOKANE,  Appt. 
C Wash ) 

1.  Dela^  and  ne^U^ence  of  eity  oflicenB 
in  providing  a  fbnd  for  the  payment  of 
street>efrade  wamuite  by  levy  aod  special 
tax  or  aaseasment  will  not  render  the  olty  liable 
U)  an  action,  at  least  so  lODjr  as  the  aaaefement 
plan  can  be  enforced  Id  any  way. 

2.  Where  one  of  two  parties  must  snfTert 

the  loBB  should  fall  upon  the  one  who  has  had  the 
beat  opportunity  to  protect  blmself,  and  is  the 
most  at  fault. 

iDunbar^  J.,  dImentMj 
(July  9, 1807.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Spokane  County  in 
fa?or  of  plaintiff  in  an  action  brought  to  com- 
pel payment  of  the  amount  due  on  certain 
streeet-grade  warrants  because  of  defendant's 
failure  to  enforce  payment  of  them  by  the 
proper  persons.  Jtnerted. 
The  ucts  are  stated  in  the  opinion. 

l^orc—For  almilar  question,  see  Barber  Asphalt 
^▼.  Go.  y.  Hanlsburfir  (a  a  App.  8d  a)  20  L.  B. 

A.  4(0. 
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Me$tn,  Plam—r  Ih  Thajrer,  for  appel- 
lant: 

In  Stephens  ▼.  Spokane,  14  Wash.  298,  this 
court  held  that  the  city  was  not  liable  for  neg- 
ligence in  failing  to  create  the  special  fund 
upon  which  these  warrants  were  drawn  unless 
the  negligence  had  proceeded  to  such  an  ex- 
tent as  to  develop  a  loss  of  power  upon  the  part 
of  the  city  to  create  the  fund,  as,  for  instance, 
if  the  city  had  allowed  the  statute  of  limita- 
tions to  run  against  the  street-assessment  liens; 
in  such  a  case  the  city  would  be  liable. 

Messrs.  Kennan  «  Belden,  for  respond- 
ent: 

This  court,  on  December  16,  1896,  in  Mo- 
Ewan  ▼.  Spokane,  16  Wash.  212,  held  that  the 
city  was  liable  for  the  nonpayment  of  similar 
warrants. 

The  remedy  or  means  of  enforcing  a  contract 
is  a  part  of  that  obligation  of  a  contract  which 
the  Constitution  protects  against  being  im- 
paired by  the  law  of  a  state. 

Walker  y.  Whitehead,  88  U.  8.  16  Wall.  814, 
21  L.  ed.  867:  United  States,  Von  Hoffman,  v. 
quiney,  71  U.  S.  4  Wall.  686,  18  L.  ed.  408. 

Seott*  Ch.'J.,  deliyered  the  opiuion  of  the 
court: 

Plaintiff  brought  this  action  to  recover  the 
amount  due  on  certain  street-grade  warrants 
originally  issued  to  one  Massev,  and  payable 
out  of  the  Victoria  street  grade  Tund,  and,  hav- 
ing obtained  a  general  judgment  against  the 
city  therefor,  the  city  has  appealed.  The 
foundation  of  the  plaintiff's  right  of  action,  as 
presented  in  the  briefs,  was  the  delay  and  neg- 
lieence  on  the  part  of  the  city's  officers  in  pro- 
viding the  fund.  The  court  also  found,  and 
that  issue  seems  to  have  been  presented  in  the 
pleadings,  that  the  right  to  enforce  collection 
of  the  special  assessments  was  lost.  The  ap- 
pellant (defendant)  contests  this  finding,  but, 
as  the  respondent  does  not  seem  to  rely  on  it, 
we  will  not  look  into  the  evidence  tbereon  at 
this  time.  It  may  become  material,  however, 
in  the  ultimate  disposition  of  the  case,  and  will 
be  referred  to  later. 

Questions  relating  to  the  character  and  en- 
forcement of  such  hens  have  been  before  the 
court  upon  a  number  oC  former  occasions,  and 
our  decisions  thereon  have  in  an  instance  or 
two  been  inconsistent  and  conflicting.  It  is  a 
matter  of  common  knowledge  that  most  of 
the  cities  and  towns  here  are  heavily  burdened 
with  debt  aside  from  these  warrants,  and,  fur- 
thermore, that  there  is  a  large  amount  of  this 
class  of  paper  outstanding,  and  the  question  of 
the  general  liability  of  such  municipalities, 
therefore,  is  of  the  utmost  importance.  Con- 
sequently, the  gravest  responsibility  rests  upon 
the  court  to  settle  and  determine,  as  far  as  pos- 
sible, the  principles  governing  such  liability, 
if  it  exists,  with  certainty  and  precision  a  the 
questions  are  presented.  Owing  to  the  para- 
mount importance  of  the  subject,  and  the  vari- 
ous decisions  thereon  heretofore  rendered, 
nearly  all  of  which  are  in  some  measure  in- 
volved in  this  and  one  or  two  other  street-war- 
rant caaes  submitted  and  now  before  us  for 
our  consideration,  we  have  deemed  it  advisa- 
ble at  this  time  to  review  to  some  extent  some 
of  the  cases  we  have  heretofore  decided  relat- 
ing thereto,  and  also  some  cases  from  other 
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states  on  the  subjlect,  for  the  purpose  of  defi- 
nitely seUling,  if  possible,  a  few  principles. 
The  matter  may  also  call  for  a  short  notice  of 
some  other  kindred  questions  discussed  in 
those  cases  not  necessarilyinvolved  in  this  one. 
In  Baker  v.  Seattle,  2  Wash.  576,  the  court 
held  that  such  warrants,  payable  out  of  a  par- 
ticular fund,  could  not  be  considered  as  a  gen- 
eral municipal  liability  with  reference  to  the 
constitutional  limitation  on  the  amount  of  in- 
debtedness a  city  could  contract.  There  was 
no  thought  at  that  time  that  they  .ever  could 
become  such  a  liability  here.  In  8auU  ▼.  Seat- 
tle, 6  Wash.  815  and  824,  the  court  held  that 
where  a  city  had  reached  its  constitutional  Kmit 
of  indebtedness  it  had  no  power  to  render  it- 
self liable  for  the  cost  of  street  improvements 
contracted  for  subsequent  thereto,  although 
the  city  failed  to  levy  an  assessment,  and  pro- 
vide a  special  fund  to  pay  for  such  improve- 
ments, as  it  had  contracted  to  do.  The  prin- 
ciple was  also  recognized  that  where  there  was 
a  lack  of  statutory  authority  to  construct  such 
improvements  by  a  general  tax,  or  from  the 
general  funds  of  the  city,  or  where  there  was 
a  failure  to  acquire  jurisdiction  of  the  subject- 
matter,  there  could  be  no  general  liability  es- 
tablished agninst  the  city  in  any  way.  The 
city  of  Seattle  had  power  to  construct  such  im- 
provement under  its  charter  by  a  general  tax. 
The  city  of  Spokane  has  that  power  (Stephens 
T.  Spokane,  11  Wash.  41);  and  it  seems  to  be 
generally,  though  not  universally,  true  of  the 
various  towns  and  cities  of  the  state.  It  was 
also  said  in  Soule  v.  Seattle  that  an  action 
brought  to  establish  a  general  Ual)ility 
against  the  city,  where  there  had  been  a 
failure  to  provide  the  special  fund,  was  not  in 
the  nature  of  an  action  ex  delicto,  but  was  for 
a  breach  of  the  original  contract,  or  upon  an 
Implied  agreement  on  the  part  of  the  city  to 
pay  in  case  of  a  failure  to  provide  the  special 
fund,  where  there  was  no  express  provision  in 
the  contract  holding  the  city  generally  liable. 
We  will  next  refer  to  the  case  of  Stephens  v. 
Spokane,  11  Wash.  41,  where  a  judgment  bad 
been  rendered  in  favor  of  tbe  city,  upon  a  de- 
murrer interposed  to  the  complaint,  and  the 
cause  was  reversed  here,  the  court  holding  that 
tbe  delay  upon  the  part  of  the  city  to  provide 
the  special  fund,  as  alleged,  was  sufficient  to 
establish  a  general  liability.  There  was  no  con- 
tention that  the  city  had  lost  its  right  to  proceed 
with  the  assessments.  Thereafter,  in  Thomas 
V.  Olpmpia,  12  Wash.  465,  the  court  discussed 
and  distinguished  the  cases  of  Soule  v.  Seattle, 
6  Wash.  815  and  824,  and  Stephens  v.  Spokane, 
11  Wash.  41,  and  held  that  where,  in  the  case 
of  a  contract  for  street  improvements  to  be 
paid  out  of  a  particular  fund,  the  city  had  un- 
dertaken in  good  faith  to  collect  the  assess- 
ment, but  had  been  unable  to  do  so,  owing  to 
decisions  of  the  courts,  and  was  proceeding  to 
make  a  new  assessment,  it  could  not  be  held 
liable  for  the  cost  of  tbe  improvements  out  of 
its  general  fund,  and  that  where  the  contract 
provided;  as  in  that  case,  that  the  contract 
would  look  only  to  the  special  fund,  he  had  no 
rigbi  at  all  to  proceed  against  the  city  generally 
for  the  negligence  of  its  officers.  W  hen  the  case 
of  Stephens  v.  Spokane  was  again  before  this 
court  (14  Wash.  298  and  808),  where  the  city 
had  appealed  from  a  judgment  rendered  against 
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it  upon  the  trial,  tbe  court  held  thai  delay  in 
providing  the  fund  was  not  sufficient  to  enable 
the  plaintiff  to  recover  of  tbe  city  but  that  it 
must  appear  that  there  was  a  loss  of  power  to 
further  prosecute  the  assessment,  and  that  the 
city  could  not  bind  itself  to  create  the  fund 
within  a  certain  time.  Whatever  inconsistency, 
if  any,  there  may  have  been  between  these  two 
cases,  is  immaterial  here.  In  MeEttan  ▼.  Spo 
kane,  16  Wash.  212,  the  court  held  that  where 
the  dty  had  contracted  to  provide  tbe  fund  in 
the  shortest  i>ossible  time  under  its  charier  and 
ordinances,  and  had  failed  to  do  so,  and  had  un- 
reasonably delayed  enforcing  the  assessments, 
it  was  liable  generally,  and  -that  the  city,  and 
not  the  contractors,  must  look  after  the  assess- 
ment, and  enforce  its  collection.  The  right  to 
recover  was  placed  on  the  ground  of  delay 
alone.  There  was  no  contention  that  the  stat- 
ute of  limitations  had  run  against  all  of  the 
special  assessments,  but  the  right  to  recover 
was  sustained  as  to  all  of  the  warrants, 
regardless  of  such  question.  In  Bank  cf 
British  Columbia  v.  Port  Tawnsend.  16 
Wash.  450,  while  it  was  in  effect  held  that  an 
action  would  lie  against  the  city  where  there 
was  a  failure  to  provide  tbe  fund,  there  was  no 
discussion  of  that  question.  The  case  was  dis- 
posed of  on  a  demurrer  to  the  complaint.  Al- 
though the  complaint  alleged  that  the  rii^ht  to 
prosecute  the  assessments  was  lost,  no  impor- 
tance was  attached  to  It.  In  fact,  the  naooted 
question  was  other  than  that,  as  the  opinion 
shows,  and  it  was  held  that  the  complaint  stated 
a  cause  of  action.  It  was  also  held  that,  unless 
the  contract  was  authorized  by  an  ordinance, 
there  could  be  no  recovery.  The  most  of  these 
decisions  were  by  a  majority  of  the  court  only. 
Tbe  case  of  Memoan  v.  Spokane  is  in  straight 
conflict  with  the  decision  rendered  in  Stephens 
V.  Spokane,  when  it  was  last  before  the  court, 
although  there  was  no  direct  expressed  intent 
to  overrule  it,  and  the  same  is  true,  but  not  in 
so  great  a  degree,  perhaps,  of  the  case  of  Bank 
of  British  Columbia  v.  Port  Townsend, 

We  will  first  note  some  of  the  propositions 
upon  which  there  was  no  conflict  in  the  deci- 
sions, and  which  we  think  may  snfely  be  re- 
garded as  settled  here.  One  is  that  there  can 
be  no  general  liability  contracted  or  established 
when  tbe  municipality  has  reached  the  limit  of 
its  indebtedness.  Baker  ▼.  Seattle,  2  Wash. 
676;  Soule  v.  Seattle,  6  Wash.  815,  824;  Wins- 
ton V.  Spokane,  12  Wash.  524.  The  first  two 
cases  held  that  indebtedness  of  that  character 
was  not  a  general  indebtedness,  and  that  the 
constitutional  limitation  did  not  apply.  If  such 
claims  can  subsequently  become  general  liabil- 
ities against  municipalities,  serious  complica- 
tions are  likely  to  arise,  for  in  some  instances  the 
debt  limit  would  undoubtedly  be  reached  before 
all  of  such  claims  are  provided  for,  and  there 
might  be  some  question  as  to  which  of  them 
should  be  entitled  to  priority.  If  the  contract 
in  terms  purported  to  bind  the  city  generally, 
and  was  lawfully  entered  into,  the  question 
should  be  determined  with  reference  to  the 
financial  condition  when  such  contract  was 
made  ( West  v.  Ghehalis,  12  Wash.  869);  and 
the  priority  of  the  respective  times  of  execu- 
tion would  be  controlling  in  determining  the 
question  as  between  the  various  contracts 
where  only  a  part  of  them  could  he  made  a 
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general  charge  withlD  the  debt  limit.  Where 
tiie  contract  coDtained  do  such  provision  or  no 
biodiog  provision  in  that  respect,  and  the  right 
is  founded  on  the  breach  of  the  contract  in  fail- 
ins  to  provide  the  fund,  a  different  question 
arises,  and  it  must  be  decided  with  reference 
to  Uie  time  either  when  the  delinquency  arose 
mt  when  it  should  be  judicially  determined. 
Unless  the  latter  time  governs,  there  mieht  be 
some  question  as  to  when  the  responsibility  for 
theonreaaonabledelay  becomes  fixed,  especially 
considering  the  fact  that  the  city  could  not 
bind  itself  to  provide  the  fund  in  a  certain 
time,  or  in  the  shortest  possible  time,  as  has 
been  sometimes  attempted.  Stephens  v.  Spo- 
kane, 14  Wash.  298  and  808. 

Another  proposition  determined  is  that, 
where  there  was  no  power  to  construct  the  im- 
provements in  the  first  instance  out  of  the  gen- 
eral fund,  the  city  cannot  be  made  liable  for  a 
failure  to  provide  the  special  fund.  Vindley  v. 
HvU,  13  Wash.  236.  in  a  number  of  the  fore- 
going cases,  one,  and  sometimes  two,  members 
of  the  court  dissented,  or  did  not  concur  in  the 
opinion,  the  grounds  of  disagreement  generally 
DOt  being  staled,  and,  of  course,  they  are  not 
particularly  important,  but  It  may  be  well  to 
ob^rve  that  it  was  occasionally  upon  some 
point  not  discussed  in  the  opinion,  such  as  a 
different  construction  of  the  facts,  or  as  to  the 
application  of  the  principle  discussed  to  the 
case,  which  the  nonconcurring  members  thought 
would  require  a  different  holding.  There  may 
bave  been  no  disagreement  as  to  the. law  an- 
DouDced  in  th*e  opinion. 

The  next  question  we  will  consider  is  aa  to 
whether  an  unreasonable  delay  in  collecting 
tbe  special  fond  is  sufficient  to  sustain  a  gen- 
eral recover?.  The  provision  involved  in  this 
case  la  as  follows:  *The  city  of  Spokane  Falls 
further  agrees  that  it  will  proceed  at  once  to 
levy  a  special  tax  or  assessment  upon  the  prop- 
erty fronting  upon  the  street  to  be  improved 
as  aforesaid,  for  the  payment  of  the  sum  afore- 
said, and  to  complete  the  same,  and  pav  the 
sum  aforesaid  as  herein  provided;  and  the 
city  expressly  covenants  and  agrees  that  it  will 
prosecute  the  business  of  levying  and  collect- 
ios;  said  special  tax  or  assessment  without  any 
delay  whatever  in  any  part  of  the  proceedings, 
aod  within  the  shortest  time  possible  under  its 
charter  and  ordinances  relating  thereto."  There 
was  no  clause  in  the  contract  in  terms  binding 
the  city  generally  to  pay,  and  we  have  held 
that  tbe  city  could  not  bind  itself  to  provide 
the  fund  in  a  specified  time.  Stephens  v.  Spo- 
kane, 14  Wash.  298  and  808.  So,  this  clause 
did  not  add  very  much  strength  to  tbe  contract, 
for,  in  the  alMkence  of  it,  the  city  officers  could 
doabtless  be  compelled  to  proceed  diligently 
in  collecting  tbe  fund.  We  have  held  also 
that  the  warrant  holders  could  mandamus  the 
city  ofl9cers  to  proceed  to  collect  the  assess- 
ment Soule  V.  Seattle,  6  Wash.  815, 324,  citing 
Himmelmann  y.  Go/ran,  86  Cal.  411,  which 
^ss  a  prooeedinff  by  mandamus.  See  also 
•^flf«.  Semen,  y.JBaUard,  16  Wash.  418,  which 
was  a  mandamus  proceeding,  where  the  relator 
was  successful  in  obtaining  a  judgment  against 
tbe  city  officers  to  proceed.  Other  authorities 
niFtainingl  this  proposition  are  Beoek  v.  New- 
f^rh,  83  N.  J.  L.  129;  Wren  v.  Indianapolis,  96 
lod.  206;  and  EUiott,  Roads  &  Streets,  p.  437^ 
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and  more  might  be  cited.  There  are  some  au- 
thorities agaiust  this  proposition,  one  being 
Diamond  Match  Co,  v.  Powers,  61  Mich.  145, 
where  it  was  held  that  mandamus  is  not 
adapted  to  cases  calling  for  continuous  action, 
but  only  to  enforce  a  particular  act.  But  if 
the  remedy  by  mandamus  proves  inadequate  or 
ineffective,  or  if  for  any  other  reason  the 
proceedings  could  not  be  eflfectively  enforced 
through  the  regular  channels,  we  approve  the 
doctrine  laid  down  in  Soule  v.  Seattle,  6  Wash. 
815  and  824,  that  the  courts  could  make  and 
enforce  the  asse:^sment.  There  is  no  reason 
wby  an  action  in  equity  could  not  be  effectual 
to  enforce  and  protect  the  rights  of  all  parties. 
Such  a  right  has  been  recognized  and  enforced, 
notwithstanding  the  fact  that  mandamus 
would  lie.  LouisoiUe  v.  Hyatt,  5  B.  Mon.  199. 
Probably  a  city  taxpayer  outside  of  the  partic- 
ular assessment  district  could  mandamus  the 
city  officers  to  proceed  to  collect  the  special  as- 
sessments in  order  to  prevent  tbe  expense  of 
tbe  improvement  from  becoming  a  general 
charge  against  the  city  to  his  injury,  but,  aa 
between  such  taxpayer  and  the  warrant  bolder, 
justice  would  require  that  the  burden  should 
be  placed  on  the  latter,  for  he  is  a  party  directly 
and  primarily  interested.  Such  outside  tax- 
payer would  have  no  voice  in  the  proceedings 
originally,  unless,  perhaps,  where  the  con- 
tract in  terms  bound  the  city  generally.  He 
would  have  no  right  to  remonstrate  against  the 
improvement,  as  is  usually  given  to  the  tax- 
payers in  the  district,  and  would  not  be  heard 
to  contest  or  resist  the  contemplated  action. 
In  most  instances  where  the  liability  of  tbe 
city  has  been  sustained,  it  has  been  on  the 
ground  that  the  city  officers  were  tbe  agents  of 
the  entire  city,  and*  that  the  city  was  liable  for 
a  failure  upon  their  part  to  collect  tbe  fund. 
The  decisions,  however,  have  not  been  uni- 
form in  this  respect,  for  in  some  cases  it  has 
been  held  that  the  city  officers  in  such  instances 
are  not  the  agents  of  the  entire  city,  but  simply 
the  agents  of  the  particular  district,  for  the 
purpose  of  carrying  into  effect  a  special  im- 
provement concerning  the  district. 

An  investigation  of  the  decisions  elsewhere 
npon  the  subject  of  such  claims  shows  them 
to  be  in  hopeless  conflict.  They  are  compli- 
cated also  by  the  varying  conditions  of  the  re- 
spective contracts.  In  some  instances  the  city 
had  power  to  construct  tbe  improvement  by  a 
general  tax.  In  others  the  power  was  limited 
to  an  assessment  upon  the  property  benefited. 
Some  of  the  contracts  contained  a  guaranty 
that  the  city  would  provide  the  fund.  In 
some  cases  the  rights  of  the  contractors  were 
expressly  limited  by  the  contract  to  the  special 
asseftAtnent,  there  being  a  provision  that  they 
would  in  no  event  look  to  the  city  for  payment, 
and  there  is  a  conflict  in  the  decisions  here 
also,  for  in  some  cases,  notwithstanding  such  a 
provision,  it  has  been  held  that  the  city  was 
liable  generally  where  the  fund  had  not  been 
provided  through  the  fault  or  negligence  of  the 
city  officers.  In  New  York  the  doctrine  of  a 
general  municipal  liability  in  such  cases  is  rec- 
ognized. The  latest  case  from  that  state  to 
which  our  attention  has  been  called  is  ReiUy  v. 
Albany,  112  N.  Y.  80.  In  that  case  tbe  city  was 
held  liable  on  such  a  contract  for  an  unreasona- 
ble delay  in  collecting  the  special  assessments. 
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There  are  a  Dumber  of  Nev  York  decisions 
upon  this  subject,  and  we  shall  not  undertake 
to  review  them  all,  but  will  call  attention  to 
a  few  of  them  where  some  new  features  are 
involved.  In  Oummingiv,  Brooklyn,  11  Paige, 
696,  the  same  ruling  was  had.  It  was  said  that 
the  * 'local  tax  is  a  fund  which  has  been  pro- 
vided by  the  legislature  to  reimburse  the  cor- 
poral ion  for  the  expenses  of  an  improvement 
which  it  has  either  paid  or  become  liable  to 
pay.  And  if  the  corporation,  voluntarily  or 
by  compulsion,  pays  such  expenses  out  of  its 
genera]  funds,  any  citizen  who  pays  taxes  may 
apply  to  the  proper  tribunal  to  compel  the  cor- 
poration to  cause  the  general  fund  to  be  reim- 
bursed, by  an  assessment  and  collection  of  the 
expense  of  such  improvement  from  the  own- 
ers of  the  property  benefited,  or  out  of  the 
property  itself,tas  authorized  and  directed  by 
the  charter."  There  may  have  been  some  con- 
flict in  the  New  York  cases;  at  least,  they  are 
not  clearly  reconcilable.  In  the  earlier  case  of 
Lake  v.  Williamtbvrgh,  4  Denio,  520,  it  seems 
to  have  been  held  that  there  was  no  such  lia- 
bility, and  it  was  intimated  that  there  might 
be  an  action  on  the  case  against  the  city  offi- 
cers personally  for  a  failure  to  perform  their 
duties.  Also,  see  Tone  v.  I^ew  York,  70  N.  Y. 
157;  New  York  A  B.  Sawmill  A  L.  Co,  v. 
Brooklyn,  71  N.  Y.  680;  and  MeOuUovgh  v. 
Brooklyn,  28  Wend.  458.— to  the  same  effect 
apparently.  But  the  later  case  of  BeiUy  v. 
Albany,  112  N.  Y.  80.  and  MeCormadc  v. 
Brooklyn,  108  N.  Y.  49,  held  that  there  was 
such  a  liability,  and  the  decisions  of  that  state 
may  fairlv  be  said  to  support  the  doctrine.  In 
Kansas  the  doctrine  has  been  sustained.  In 
Atchison  V.  Byrnes,  22  Ean  65,  the  city  was 
held  generally  liable,  citing  Leatenworih  v. 
MiUs,  6  Ean.  288,  and  Wyandotte  v.  Zeitz,  21 
Kan.  649.  Bee  also  Atchison  v.  />u,  48  Kan. 
138.  The  force  of  these  decisions,  however,  as 
authority  here,  is  much  weakened  by  the  hold- 
ing that  the  contractor  had  no  other  remedy 
than  to  sue  the  city  generally.  The  right  to 
mandamus  the  board  to  enforce  making  the 
aiisessment  was  not  recognized  or  discussed.  , 
The  cases  took  the  view  also  that  the  city  was 
bound  in  the  first  instance,  and  that  the  pro- 
vision for  assessing  the  property  benefited  was 
intended  to  reimburse  the  general  fund.  In 
Leatenioorth  v.  Rankin,  2  Kan.  857.  it  was 
held  that  the  mode  prescribed  to  create  a  gen- 
eral liability  must  be  pursued,  and  the  rule 
with  regard  to  strict  construction  of  the  powers 
of  municipal  ofiScers  and  agents  was  recog- 
nized. It  seems  that  the  prescribed  mode  had 
been  pursued  in  the  other  cases.  In  Oregon 
the  doctrine  has  been  sustained.  In  P<vriMnd 
Lumber  <fe  Mfg.  Co,  v.  East  Portland,  18  Or. 
21,  6  L.  R.  A.  290,  a  general  liability  was  rec- 
ognized, and  the  case  seemed  to  proceed  on  the 
ground  also  that  the  right  upon  the  part  of  the 
city  to  collect  the  special  assessment  was  lost 
or  inoperative.  In  the  opinion  of  Lord,  J.,  it 
is  stated  that  it  might  be  necessary  to  get  addi- 
tional legislation  to  that  end.  In  that  case  the 
opinion  of  Strathan,  J.,  holds  that  the  method 
of  charging  the  city  might  be  different  from 
that  required  under  the  charter  for  contracting 
a  general  obligation,  but  in  that  state  the  deci- 
sions have  gone  to  an  extreme  in  sustainine 
such  a  liability.    In  North  Paeifie  Lttmbering  i 
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Mfg.  Co.  V.  East  Portland,  14  Or.  8,  the  city 
was  held  liable,  although  it  could  not  have  con- 
tracted a  direct  general  liability  in  the  first  in- 
stance.   In  Commercial  Nat.  Bank  v.  Portland, 
24  Or.  188,  it  was  held  that  a  stipulation  provid- 
ing that  a  contractor  should  look  only  to  the 
particular  fund  would  not  relieve  the  city  from 
general  liability  in  the  case  of  negligence  to 
failing  to  provide  the  fund.    In  Little  v  Port- 
land, 26  Or.  286,  it  was  held  by  that  court 
that  the  liability  for  negligently  mling  to  raise 
such  a  fund  was  one  arising  ex  delicto,  and  that 
the  city  was  liable,  regardless  of  its  debt  limit. 
Upon  that  theory  the  holdings  of  the  court 
could  be  sustained.    But  in  our  opinion,  the 
authorities  elsewhere  do  not  support  the  propo- 
sition that  such  an  action  sounds  in  tort.     At 
least,  that  is  the  general  view  taken,  and  we 
have  followed  it.    Consequently,  the  decisions 
of  that  state  could  not  be  regarded  as  beariofi: 
strongly  here  upon  the  doctrine  of  a  general 
liability.    In  Illinois  the  doctrine  of  a  general 
liability  has  been  indorsed,  and  to  the  extreme 
limit  also  in  an  instance  or  two.     In  Maker  v. 
Chicago,  88  111.  266,  it  was  held  that  a  city 
could  be  estopped  where  it  proceeded  in  dis- 
regard of  its  own  ordinances;  also  that,  not- 
withstanding an  express  provision  in  the  con- 
tract to  lor>k  only  to  the  special  fund,  the  city 
would  be  liable  generally  In  case  of  an  unrea- 
sonable delav.     In  the  later  case  of  Chicago  ▼ 
People,  48  III.  416.  it  was  held,  in  a  mandamus 
proceeding  to  compel  payment,  that  the  con- 
tractor was  bound  by  such  a  stipulation,  it  ap- 
pearing that  the  city  was  then  ib  good  faith 
proceeding  with  the  col  led  ion  of  the  assess- 
ment.    And  Maher  v.  Chicago,  88  111.  266.  was 
distinguished  on  the  ground  that  there  a  spe- 
cial assessment  could  not  be  levied  for  want  of 
power,  and  the  court  said  it  would  hold  differ- 
ently in  the  case  before  it  if  the  city  were  act- 
ing in  bad  faith,  such  as  would  be  indicated 
by  an  unreasonable  delay,  or  it  there  were  de- 
fects in  the  special  assessment  proceedings 
which  the  city  could  not  cure.     In  Chicago  v. 
Sexton.  115  111.  280,  the  city  was  held   liable 
for  want  of  fidelity,  or  for  the  negligence  of 
those  who  were  authorized  to  act  for  it,  and  it 
was  held  that  such  liability  was  pot  within  the 
limitation  in  regard  to  the  creation  of  indebt- 
edness.    This  case  involved  a  building  con- 
tract.    But  in  Gaddis  v  Richland  County,  92 
111.  119.  which  was  a  railroad  bond  case,  in  dis- 
cussing the  acts  of  public  ofl^cers.  it  was  held 
that  they  must  follow  the  mode  prescribed  by 
law  in  order  to  create  an  indebtedness,  and  the 
doctrine  of  strict  construction  was  recognized. 
These  last  two  cases  would  seem  to  be  incon- 
sistent in  so  far  as  the  debt  limit,  at  least  in  the 
Sexton  Case,  was   concerned.    In  Morgan  v. 
Dubugvs,  28  Iowa,  575,  it  was  held  that  the  city 
was  liable  for  such  improvements  where  there 
was  a  failure  for  an  unreasonable  time  to  col- 
lect the  assessments.    There  was  a  stipulation  - 
in  the  contract  for  payment  when  the  assess- 
ments were  collected.    There  was  no  discus- 
sion of  the  question  in  the  opinion.    In  Bu- 
croft  V.  Council  Bluffs,  68  Iowa,  646,  which 
involved  a  grading  contract,  where  the  con- 
tractor had  agreed  to  take  for  his  pay  assess- 
ment  certificates   upon  owners  of   abutting 
property,  and  there  was  no  power  to  assess 
such  owners  therefor,  it  was  held  that  the  city 
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was  liable  for  the  coDtract  price.  The  city  had 
power  to  construct  such  improvements  oat  of 
its  geDeral  fund,  and  it  was  held  that  the  as- 
sumption of  power  to  make  the  assessment  was 
sufficient  to  bind  the  city.  See  also  Seofleld  v. 
Cbuneil  Blvffa,  6S  Iowa,  690;  PM  County  Sa^. 
Bank  v.  8taU,  09  Iowa.  24.  The  decisions  in 
that  state  support  the  general  liabiliry  doctrine. 
The  same  is  also  true  of  the  state  of  Kentucky, 
according  to  the  following  decisions  before 
us:  In  Louisville  ▼.  Hyatt,  5  B.  Mon.  199, 
which  was  an  action  In  equity  to  enforce  such 
assessments  against  the  propertj^  owners,  and 
also  to  recover  payment  of  the  city,  where  the 
contract  provided  that  the  contractors  would 
look  to  the  lotowners  for  payment,  it  was  held, 
the  assessment  being  void,  that  the  coo  tractors 
could  recover  of  the  city,  the  city  having  power 
to  construct    such  improvements  out  of  its 

fmeral  fund.  See,  also  ^sarn^  v.  Cooington, 
Met.  (Ky.)  889.  It  was  said  in  that  case,  al- 
though not  necessary  to  its  decision,  that  the 
city  would  be  liable  even  if  it  had  no  power  to 
construct  sudi  improvemeuisoutof  its  general 
fund.  In  AUen  v.  Janettille,  85  Wis.  408, 
where  the  assessment  was  void,  and  could  not 
be  cured,  the  city  was  held  liable.  It  was  said 
that  no  limitation  on  the  general  power  to 
make  a  binding  contract  bv  the  city  had  been 
disregarded.  See  also  Buert  v.  Oahkaah,  14 
Wis.  587. 

It  may  be  said  that  the  decisions  in  New 
York,  Illinois,  Iowa,  Kentucky,  and  Wiscon- 
sin fairly  support  the  doctrine  of  a  general  lia- 
bility here,  but  some  of  them  are  weakened  by 
their  decisions  in  other  cases  holding  to  a  strict 
constniction  with  reference  to  the  acts  of  mu- 
nicipal officers,  the  same  principle  being  in- 
volved. In  California  the  doctrine  of  such  a 
lisbiliiy  has  been  partially  recognized,  but 
upon  a  different  ground.  In  Argenti  v.  San 
Francisco,  16  Cal.  256,  the  city  had  collected  a 
portion  of  ihe  assessment,  which  had  been 
transferred  to  its  general  fund.  It  was  held 
that  the  city  was  primarily  liable.  In  the  opin- 
ion of  Field,  J. .  it  was  held  that  the  mode  for 
contracting  a  general  liability  had  been  pur- 
sued; that  it  was  necessary  to  follow  the  mode, 
and  that  the  city  must  proceed  by  an  ordi- 
nance where  one  was  required;  also,  that  an 
estoppel  would  not  arise  upon  the  ground  that 
the  whole  city  had  been  benefited.  Field,  J., 
said,  in  part:  **But  I  place  my  concurrence 
in  the  judgment  heretofore  rendered  In  this 
esse  upon  the  validity  of  the  contracts  with 
the  city,  which  were  completed  by  the  accept- 
SDoe  of  the  proposals  of  the  contractors,  and 
the  primary  liability  of  the  city  for  the  work 
performed  thereunder.  I  hsve  been  thus  ex- 
plicit, because  I  do  not  consider  that,  inde- 
pendent of  such  contracts,  any  liability  would 
attach  to  the  city  for  the  improvement  of  the 
streets.  A  municipal  corporation  can  only  act 
in  the  cases  and  in  the  mode  prescribed  bv  its 
charter,  and  for  street  improvements  of  a  local 
nature,  express  contracts,  authorized  by  ordi- 
nance, are  necessary  to  create  a  liability.  The 
doctrine  of  liability,  as  upon  implied  con- 
tracts, has  no  application  to  cases  of  this  char- 
acter. In  McOraeken  v.  ^n  Francisco,  16  Cal. 
691,  it  was  held  that  there  could  be  no  ratifi- 
cation where  there  was  no  original  power  to 
make  the  contract,  and  that,  where  the  power 
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could  only  be  exercised  in  a  particular  man- 
ner, the  ratification  must  pursue  the  same 
mode,  the  doct  rine  of  strict  construction  beinff 
recognized.  See  also  McCoy  v.  Briant,  58  CalT 
247,  on  the  question  of  limited  powers  and 
manner  of  proceeding,  and  Zottman  t.  San 
Francisco,  20  Cal.  97.  »1  Am.  Dec.  96,  for  com- 
ments on  former  California  cases.  These  de- 
cisions cannot  be  said  to  support  a  general  lia- 
bility here.  On  the  contnry,  thev  support 
the  propositions  that  ihe  prescribed  mode  of 
contracting  must  be  pursued;  and  that  the  lia- 
bility cannot  arise  by  estoppel,  and  in  no  event 
could  a  liabilitv  in  excess  of  the  power  to  con- 
tract be  created.  The  same  is  true,  we  think, 
of  Texas,  Ohio,  and  Michigan,  in  so  far  as  we 
are  enlightened  by  the  decisions  before  us.  In 
Brjfan  v.  Page,  51  Tex.  532, 82  Am.  Rep.  687, 
which  was  an  action  to  recover  for  services  as 
an  attorney,  it  was  held  that,  where  the  citv 
had  the  power  to  emplov  by  ordinance,  its  ofli- 
cers  could  not  employ  in  the  absence  of  one: 
that  the  city  was  not  bound  on  the  implied 
contract,  and  was  not  estopped  in  consequence 
of  having  had  the  benefit  of  the  services.  In 
Creighton  v.  Toledo,  18  Ohio  St.  447,  where 
the  contractor  was  empowered  to  collect  the  as- 
sessments, and  where  some  of  the  property 
sold  thereunder  did  not  bring  enough  to  meet 
the  amount  of  the  assessments  thereon,  it  was 
held  that,  where  there  was  an  express  contract, 
none  could  be  implied,  and,  the  mode  of  pay- 
ment having  been  stipulated,  the  contractor 
was  bound  by  it.  notwithstanding  there  was  a 
deficiency,  and  that  there  could  be  no  im- 
plied guaranty  upon  the  part  of  the  city  that 
the  amount  should  be  sufficient.  In  Qood- 
rich  V.  Detroit,  12  Mich.  279,  which  involved 
a  paving  contract  which  had  been  performed 
b}'  a  contractor  who  was  to  be  paid  out  of  the 
special  fund,  and  where  the  special  assesa- 
roents  therefor  had  been  collected  by  the  city 
collector,  but  which  he  had  not  paicl  over  to 
the  city  treasurer,  and  was  thought  to  have 
misappropriated,  a  suit  being  pending  upon  his 
bond  therefor,  it  was  held  that,  as  the  con- 
tract provided  for  payment  when  the  assess- 
ments were  collected  by  the  city  collector  and 
paid  over  to  the  treasurer,  the  contractor  could 
not  recover  of  the  city  on  the  facts  shown 
although  the  city  had  agreed  to  collect  the  as- 
sessments with  reasonable  care  and  despatch. 
It  was  shown  that  the  suit  against  the  collector 
was  brought  in  November,  1861,  a  demurrer 
was  interposed  in  January,  1862,  and  no  fur- 
ther steps  had  been  taken  in  the  prosecution  of 
the  action  when  the  contractor  sued  the  city, 
in  May,  1968.  It  was  held  that  the  charge  of 
negligence  was  not  sustained  by  the  facts 
shown,  but  it  does  not  clearly  appear  what  the 
court  would  have  held  if  it  had  thought  negli- 
gence was  established  by  the  agreed  case. 
The  city  had  no  power  to  construct  such  im- 
provements out  of  its  general  fund.  The  above 
cases  from  the  last-mentioned  four  states  are 
not  referred  to  as  being  directlv  and  strongly 
against  the  doctrine  of  a  general  liability  here 
in  all  its  phases,  but  as  being  against  some  of 
the  grounds  on  which  a  liability  is  urged  in 
other  states,  and  as  tending  against  it  gener- 
ally, and  in  harmony  with  our  holdings  upon 
like  principlea  in  many  instances.  Saltan  t. 
St.  Josqfh,  60  Mo.  168,  which  is  the  latest  ad* 
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Judication  Id  that  state  called  to  our  atleotion. 
is  against  the  doctrine  sqaarely,  and  in  effect 
overruled  an  earlier  case,  viz.,  Fitiher  ▼.  St. 
Louis,  44  Mo.  482,  taliiDg  a  different  view.  It 
was  held  also  that  a  charge  of  negli(?ence  was 
not  sustained  by  a  showing  of  defective  pro- 
ceedings by  the  council.  In  New  Jersey  the 
decisions  seem  to  conflict  as  to  the  principle  in- 
volved. In  Reock  v.  Newark,  88  N.  J.  'L.  129, 
which  was  an  action  by  a  property  owner  to 
recover  damnges  for  the  alteration  of  a  grade 
in  improving  a  street  where  such  damages 
were  to  be  paid  by  an  assessment  upon  the 
property  benefited  by  tbe  improvement,  and 
where  the  council  had  neglected  to  make  the 
assessment,  it  was  held  that  the  plnintifl  could 
not  recover.  In  the  later  case  of  Knapp  v. 
Edboken,  88  N.  J.  L.  871.  which  was  an  action 
upon  improvement  certificates  issued  to  a  con- 
tractor for  improving  a  street  where  tbe  city 
bad  neglected  to  collect  the  assessments  on 
property  benefited,  a  contrary  principle  is  rec- 
ognized, and  the  right  to  recover  was  sustained, 
regardless  of  whether  the  city  could  collect  the 
amounts.'  But  in  a  still  later  case,  viz ,  Paret  v. 
Payonne,  40  N.  J.  L.  888,  the  principle  adopted 
in  Reoek  v.  New  irk  was  reaffirmed,  the  court 
saying:  *'The  rule  attempted  to  be  vindicated 
in  this  case  is  plainly  this:  that  by  a  certain 
course  of  law  a  city  can  be  made  liable,  by  a 
suit,  for  the  expenses  incurred  in  taking  land 
for  a  public  improvement,  and  the  burden  im- 
posed upon  the  city  at  large,  although  the 
charter  prescribes  the  mode  of  having  such  ex- 
penses assessed,  and  provides  for  their  pay- 
ment by  the  owners  of  the  particular  lands 
specially  benefited.  It  is  obvious  that  this  is 
an  endeavor  to  subvert  the  legislative  scheme, 
which  is  to  have  the  damages  ascertained  in  an 
appointed  manner,  and  paid  by  a  certain  class 
of  persons.  This,  it  has  beeen  repeatedly  de- 
cided in  this  state,  cannot  be  done."  Here,  in 
fact,  a  much  stronger  case  was  presented  in 
favor  of  the  claimant  than  the  last  one  referred 
to.  for,  instead  of  a  voluntary  contractor,  the 
court  waR  dealing  with  the  rights  of  a  man 
whose  land  was  taken  from  him  by  compulsory 
process  for  the  purposes  of  the  improvement. 
But  neither  of  the  former  cases  was  referred 
to,  and  this  is  the  latest  case  from  that  state 
called  to  our  attention.  In  Indiana  the  non- 
liability doctrine  is  strongly  sustained  by  a 
line  of  decisions.  The  latest  before  us  is  that 
of  QutU  V.  Indianapolis,  124  Ind.  292,  7  L.  R. 
A.  681,  where  it  is  held  that,  in  making  and 
collecting  such  assessments  the  city  author- 
ities do  not  act  as  tbe  general  agents  of  the 
city,  but  as  special  agents  of  the  district;  also, 
that  issuing  bonds  or  certificates  which  show 
upon  their  face  that  they  are  issued  in  the 
course  of  constructing  a  street  improvement, 
and  are  payable  out  of  a  special  fund  to  be  de- 
rived from  assessments  upon  the  property  bor- 
dering on  the  street,  is  very  far  from  creating 
a  debt  against  tbe  city;  that  assessments  for 
street  improvements  are  upheld  on  tbe  ground 
that  the  adjacent  property  upon  which  the  cost 
of  the  improvement  is  assessed  is  enhanced  in 
value  to  an  amount  equal  to  the  sum  assessed 
against  it,  and  that  the  owners  have  received  a 
pecuniary  benefit  which  the  citizens  do  not 
share  in  common;  that  Uie  municipality  as  such 
is  not  benefited  by  the  improvement,  and  there 
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is  hence,  under  the  law  in  question,  neither  a 
legal  nor  a  moral  obligation  on  tbe  city  at  large 
to  pay  for  it.  See  also  Montgomery  County 
Ckmrs.  v.  Fullen,  111  Ind.  410;  Wren  v.  In- 
dianapolis, 96  Ind.  206;  Tipton  v.  Jones,  77 
Ind.  807;  New  Albany  v.  Sweeney,  18  Ind.  245; 
Johnwn  v.  Indianapolis,  16  Ind.  227:  OreeTt^ 
castle  V.  AUen^  48  Ind.  847.  In  tbe  last- men- 
tioned case  it  was  held,  where  the  engineer  re- 
fused to  make  an  assessment,  and  tbe  cooncU 
refused  to  issue  precepts,  upon  a  proper  appli- 
cation, against  the  property  holders,  that  a  suit 
could  not  be  maintained  against  the  town,  and 
that  the  contractors'  remedy  was  by  manda- 
mus, citing  many  authorities. 

We  have  held  in  harmony  with  these  and 
other  authorities  upon  the  subject  coming 
from  states  where  the  nonliabilihr  doctrine  is 
recognized  upon  many  points.  For  instance, 
in  tbe  capitol  building  case  {Alien  v.  Grimes, 
9  Wash.  424),  it  was  held  that,  even  though 
the  state  could  be  sued,  no  cause  of  action 
could  be  stated  against  it  by  a  warrant  holder, 
and  that  such  holder  was  limited  to  a  right  to 
require  the  officers  to  perform  their  duties; 
that  the  obligations  to  be  issued  there  would 
create  no  liability  against  the  state  in  any  man- 
ner, but  only  against  the  fund,  and  it  never 
was  supposed  for  a  moment  that  if  anything 
should  happen  to  the  land  grant,  or  if  any  con- 
tingency should  arise  whereby  enough  money 
should  not  be  forthcoming  to  pay  tbe  warrants, 
the  state  would  be  liable.  It  would  be  bard 
to  point  out  a  difference  between  the  equities 
of  that  kind  of  a  contract  and  an  ordinary 
street  improvement  contract.  Both  are  payable 
out  of  a  particular  fund.  In  each  tbe  respec- 
tive officers  might  fail  to  perform  their  duties. 
Tbe  same  is  true  of  Winston  v.  Spokane,  12 
Wash.  524,  where  we  held  that  the  obligations 
there  in  question,  payable  out  of  the  water- 
system  fund,  did  not  constitute  a  city  indebt- 
edness. This  case'  was  reaffirmed  in  Kenyon 
V.  Spokane  (Wash.)  48  Pac.  788.  The  holding 
in  Findley  v.  HuU,  18  Wash.  286,  that  there 
could  be  no  recovery  against  the  city,  is  not  in 
harmony  with  the  decisions  of  most  of  the  states 
sustaining  the  general  liability  doctrine,  but 
lines  up  with  many  of  those  on  the  other  side 
of  the  question.  The  same  is  true  of  the  case 
of  Tacoma  Light  db  W.  Co.  v.  Tacoma,  18  Wash. 
115,  holding  to  a  strict  construction  of  tbe 
powers  of  municipal  officers.  Others  might 
be  cited  holding  also  against  the  doctrine  of 
estoppel  as  applied  to  their  acts.  Our  decisions 
we  believe  to  have  been  consistent  on  that  line, 
except  as  to  some  of  these  street  improvement 
cases.  Such  representatives  were  not  origi- 
nally, nor  now  generally,  looked  upon  as  pa- 
ternal boards  or  officers,  with  general  powers 
and  responsibilities  in  any  way  affecting  tbe 
citizen,  but  only  as  authorized  to  bind  their 
constituents  in  certain  specified  ways.  The 
other  view  is  an  innovation,  and  dangerous  in 
principle. 

The  Supreme  Court  of  the  United  States  has 
held  strongly  to  the  strict  construction  theory 
OS  applied  to  municipalities  and  municipal  of- 
ficers. In  a  late  case,  that  of  Brenham  v.  Oer^ 
man- American  Bank,  144  U.  S.  178,  86  L.  ed. 
890,  it  was  held  that  power  conferred  upon  a 
municipal  corporation  to  borrow  money  did 
not  authorize  it  to  issue  municipal  bonds  there 
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for,  and,  altbonirfa  the  bonds  which  had  been 
bsued  thereunder  were  in  the  hands  of  an  in- 
nocent purchaser  for  value,  it  was  held  that 
there  could  be  no  recovery.  Many  cases  were 
cited  and  commented  on,  and  some  earlier  ones 
overruled.  In  Fieake  v.  JV«w  Orleant,  139  U. 
8.  843,  35  L.  ed.  181,  while  the  case  is  not  ex- 
actly in  point  with  the  one  before  us,  in  that  a 
particular  board  of  city  officers;  instead  of  the 
eeoeral  council,  had  been  designated  by  the 
fegislature  for  the  carrying  on  of  the  improve- 
ment,  it  was  held  that  there  was  no  treneral 
liability  upon  the  part  of  the  city  to  make  good 
the  contract  While  some  importance  was  at- 
tached to  the  point  mentioned,  yet  the  argu- 
ment proceeds  against  the  right  to  recover  of 
ibe  municipality  at  all  in  such  cases.  In  some 
respects  the  contract  there  in  question  was 
stronger  against  the  city  than  the  ordinary 
street  improvement  contract,  especially  that 
part  with  reference  to  funding  the  indebted- 
ness in  bonds  of  the  city.  The  court,  in  its 
opinion,  quoted  from  Cooley  on  Taxation  (p. 
416),  stating,  in  substance,  that  general  taxes 
are  exacted  in  return  for  general  benefits,  but 
that  special  assessments  are  made  upon  the 
ground  of  special  benefits  to  a  limited  portion 
of  1  be  community;  that  they  are  supposed  to 
suffer  no  pecuniary  loss  thereby,  their  property 
being  enhanced  in  value  to  an  amount  equal  to 
the  expenditure:  and  that  *'this  is  the  idea  that 
underlies  all  these  levies."  That  being  true, 
there  is  no  basis  for  making  them  a  public 
charge  in  such  instances.  Of  course,  it  is  gen- 
erally put  upon  the  ground  of  the  negligence 
and  agency  of  the  city  officers,  but  it  is  not 
well  grounded.  The  court  said  there  that,  al- 
though the  board  was  derelict  in  its  duty,  the 
city  could  properly  say  to  the  warrant  holder. 
"Your  remedy  was  by  mandamus  to  compel 
prompt  and  efficient  action  by  that  board/' 
and  quoted  approvingly  from  Judge  Dillon  as 
follows:  "Why  should  all  be  taxed  for  the 
failure  of  the  council  to  do  its  duty  in  a  case 
where  the  contractor  has  a  plain  remedy,  by 
nandamus,  to  compel  the  council  to  make  the 
necessary  assessment,  and  proceed  in  the  col- 
lection thereof  with  the  requisite  diligence? ' 
And  the  court'  says:  "On  what  principle  of 
right  and  justice  can  he  [the  warrant  holder] 
ieoore  this  reme<ly,  and  charge  the  municipal- 
ity and  burden  all  the  taxpayers  of  the  city  V* 
Ii  stales  also  that  the  mere  fact  of  noncollec- 
tion  did  not  prove  dereliction  of  duty.  If  there 
bad  been  dereliction  of  duty,  the  court  inquired 
what  would  be  the  measure  of  liability,  as 
there  was  no  guaranty  of  payment  in  the  con- 
tract The  whole  trend  of  this  case  is  strongly 
against  holding  municipalities  generally  liable 
OD  such  contracts.  In  concluding  its  majority 
opinion,  the  court  said:  "It  is  equally  the 
dnty  of  this  court,  as  of  all  others,  to  see  to  it 
that  no  burden  is  cast  upon  taxpayers,  citizens 
of  a  municipality,  which  does  not  spring  from 
that  which  is  justly  and  equitably  a  debt  of 
the  municipality,  and,  when  a  contract  for  local 
improvements  is  entered  into,  the  contractor 
must  look  to  the  special  assessments,  and  to 
tliem  alone,  for  his  compensation,  and  if  they 
fail,  without  dereliction  or  wrong  on  the  part 
of  the  city,  neither  justice  nor  ^uity  will  tol- 
erate that  it  be  charged  aa  debtor  therefor." 
Air  bough  the  ooun  made  use  of  the  expression 
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"without  dereliction  or  wrong  on  the  part  of 
the  ciiy»"  here,  in  discu«*>ing  the  case,  it  no- 
where appeared  what  the  court  would  hold  in 
case  of  such  dereliction,  nor  what  the  court 
would  deem  dereliction  on  the  part  of  the  city. 
We  do  not  take  that  expre^ision  as  an  intima- 
tion of  any  particular  strength  that  such  liabil- 
ity could  be  sustained,  in  the  opinion  of  the 
court,  on  the  ground  of  neglect  of  the  city  of- 
ficers, for  the  whole  trend  of  the  argument  is 
against  it,  as  well  as  the  authorit  es  quoted. 
Nor  is  the  case  of  IHtehcock  v.  Gaiveaton,  96  U. 
S.  341,  24  h  ed.  650,  in  conflict  with  the  fore- 
going, for  in  that  ca.se  the  general  bonds  of  the 
city  were  issued  not  limited  to  the  assessment 
fund,  and  the  resort  to  lotowners  upon  the  as- 
sessment was  for  the  reimbursement  of  the 
city. 

In  1  Bill.  Mun.  Ck)rp.  4th  ed.  at  §  459, 
it  is  said:  "So,  where  the  corporation 
orders  local  street  improvements  to  be  made, 
for  which  the  abutters  are  the  parties  ulti- 
mately liable,  and  which  by  the  charter  must 
be  made  in  a  prescribed  mode,  if  made  without 
any  contract  or  a  valid  one,  the  doctrine  of 
implied  liability  does  not  apply  in  favor  of  the 
contractor,  unless,  indeed,  the  corporation  has 
collected  the  amount  from  the  adjoining  own- 
ers, and  has  it  in  its  treasury."  And  at  §  482 
it  is  said:  *'It  has  been  several  times  decided 
that  where  the  expense  of  making  a  local  im- 
provement is  not  to  be  raised  by  a  general  tax, 
but  solely  upon  the  property  benefited,  a  fail- 
ure of  the  corporation,  though  it  is  only  the 
agent  of  the  owners  to  be  assessed,  to  discharge 
its  duty,  by  mnking  the  necessary  a^^sessment, 
or  its  unreasonable  delay  in  collecting  and  pay- 
ing over  the  money,  gives  the  contractor  a 
right  to  recover  his  compensation  in  an  action 
against  the  corporation.  The  cases  on  the  point 
are  coirtlicting.  The  right  to  a  general  judg- 
ment should,  in  our  opinion,  be  limited,  in  any 
event,  to  cases  where  the  corporation  can  after- 
wards reimburse  itself  by  an  assessment "  But 
why  should  a  judgment  be  allowed  at  all 
against  the  municipality,  as  the  contractor  or 
warrant  holder  has  a  right  to  proceed  against 
the  ofllcers.  or  the  property  perhaps,  and  en- 
force the  assessment?  Why  subject  the  city  to 
the  primary  liability?  The  properly  in  some 
instances  might  not  bring  enough  to  reimburse 
the  city,  if  that  is  to  be  the  controlling  idea. 
In  Elliott,  Roads  &  Streets,  at  pages  486  and 
487,  it  is  said :  "The  doctrine  that  a  breach  of 
duty  will  render  the  public  corporation  liable 
to  pay  for  an  improvement  which  has  conferred 
a  special  benefit  upon  a  property  owner  has  a 
very  slender  support  in  principle,  if,  indeed,  it 
has  any  support  at  all,  unless  it  is  limited  to 
cases  where  the  public  corporation  secures  and 
misappropriates  the  money  collected  on  the 
assessment.  It  is  not  just  to  compel  the  citizens 
generally  to  pay  for  a  special  benefit,  and  this 
is  done  by  taking  money  out  of  the  corporate 
treasury  to  pay  a  local  assessment.  Public 
corporations  are  instrumentalities  of  govern- 
ment, and  their  oflScers  are  public  oflScerswitb 
defined  and  limited  authority;  and  the  con- 
tractor ought  to  satisfy  himself  that  the  assess- 
ment can  be  collected  from  those  who  are  ben- 
efited, and  this  he  can  do  by  looking  into  the 
law,  and  examining  public  records  which  are 
open  to  inspection.    The  ofllcers  who  fail  in 
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their  duty  are  not  the  coiporation.  for  that  is 
composed  of  the  citizens  of  the  locality,  and  the 
corporate  officers  are  as  much  the  representa- 
tives of  the  citizens  specially  henefited  as  of 
any  of  the  others.  If  these  officers  fail  to  do 
their  duty  tbey  can  he  coerced  by  mandate, 
and  to  this  remedy  the  contractor  should  be 
confined,  for  it  is  far  more  just  and  reasonable 
to  impose  upon  him  the  duty  of  watching  the 
proceedings  tban  it  is  to  impose  it  upon  tbe 
citizens  generally,  who,  having  no  special  in- 
terest in  the  proceedings,  have  a  right  to  pre- 
sume tbat  tbe  officers  bave  done  their  duty.  It 
is  for  those  especially  interested  to  secure  obe- 
dience to  law,  and  not  for  tbose  who  are  citi- 
zens having  no  peculiar  or  special  interest  in 
tbe  proceedings.  Those  onlv  who  are  lacking 
in  vigilance  and  diligence  sliould  suflFer,  and 
not  tbose  resting  under  no  duty,  demanding 
diligence  and  occupying  no  position  requiring 
vigilance.  If  the  money  taken  out  of  the  cor- 
porate treasury  to  pay  for  tbe  improvement 
came  from  the  derelict  officers  alone,  tbere 
would  be  much  justice  in  holding  the  public 
corporation  liable  for  their  default.  It  does 
not,  however,  come  from  them,  but  from  tbe 
citizens  who  constitute  the  governmental  cor- 
poration. It  is  just  enough  to  make  the  offl 
cers  do  their  duty,  but  it  is  an  unjustifiable 
burden  to  impose  upon  all  the  citizens  tbe  pay- 
ment of  money  for  an  improvement  which 
specially  l^enefits  specific  property." 

For  the  reasons  hereinbefore  stated,  we  have 
given  tbe  case  before  us  extended  attention. 
The  question  goes  much  beyond  the  interests 
at  stake  here,  and  hardships  are  bound  to  re- 
sult, however  the  principles  are  settled.  On 
the  one  band,  we  bave  the  rights  of  the  general 
city  taxpayer  to  consider.  He  may  have  paid 
like  assessments  with  reference  to  his  own 
property,  and  it  is  certainly  a  hardship  to  call 
upon  him  to  make  good  a  failure  on  the  part 
of  some  other  property  holder  to  pay  such  an 
assessment,  especially  where  the  threatened 
burden  is  so  excessive,  in  view  of  the  high  rule 
of  property  valuations  prevailing  in  assessing 
for  tax  levies,  and  the  liberal  public  debt  limits 
allowed.  In  some  instances  it  would  come 
near  tbe  confiscation  of  his  property.  It  is  not 
a  satisfactory  answer  to  such  a  man  to  say  that 
he  must  be  bound  by  the  negligence  oi  men 
elected  to  act  in  a  governmental  capacity  over 
a  town  wherein  he  may  be  residing,  for  it  leaves 
him  small  chance  of  escape.  Under  the  pres- 
ent civilized  conditions,  he  is  compelled  to  live 
in  tbe  society  of  his  fellow  men,  and  to  subject 
himself  to  some  form  of  government,  and  it  is 
a  hard  matter  to  take  his  property  away  from 
him  when  he  has  had  no  direct  voice  in  the  pro- 
ceedings. On  the  other  hand,  tbe  warrant  hold- 
ers bave  parted  with  value  for  these  ohliga- 
tions,  either  in  perf  ormincr  tbe  work  where  tbe 
warrants  are  held  by  the  original  parties,  or  in 
the  amount  paid  for  purchasing  them  in  the 
case  of  subsequent  holders.  As  a  matter  of 
iustice,  they  are  entitled  to  payment,  and  we 
have  their  interests  to  consider.  Of  course,  if 
they  should  fail  in  collecting  tbe  amoupts 
equitably  due  them,  such  failure  will  not  be 
the  first  in  the  history  of  government,  but  it  is 
desirable  to  make  such  instances  as  few  as  pos- 
sible. After  all  that  can  be  said  and  done, 
however,  as  a  matter  af  right  and  law,  where 
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one  of  two  parties  must  suffer,  the  loas  should 
fall  upon  the  one  who  has  had  the  beat  oppor- 
tunity to  protect  himself,  and  is  the  most  at 
fault  It  IS  apparent  that  if,  b^  delay  upon 
the  part  of  the  council  to  provide  a  special 
fund,  the  claim  can  become  a  general  charge 
against  the  city,  it  would  be  directly  to  tbe  in- 
terest of  the  warrant  holder  to  have  the  pro- 
ceedings delayed,  in  order  that  he  might  obtain 
the  greater  security,  and  avoid  the  possibility 
of  loss  through  a  failure  of  the  property,  or 
any  of  it,  to  bring  the  amount  aasesaea  afaiosi 
it,  and  such  instances  are  not  unheard  of.  Ii 
must  also  be  borne  in  mind  that  he  was  a  vol- 
untary contractor,  and  was  not  put  in  tbe  help- 
less condition  of  the  general  taxpayer  outside 
of  the  district.  While,  perhaps,  such  general 
taxpayer  might  have  compelled  the  city  officers 
to  act  after  the  work  was  done,  and  the  danger 
of  loss  to  him  imminent,  tbe  contractor  or 
warrant  holder  had  ibis  same  right,  and  tbe 
courts  have  all  the  time  been  open  to  him.  By 
force  of  the  contract,  such  officers  should  m 
held  to  be  more  directly  his  agents  or  represen- 
tatives tban  the  agents  of  the  general  taxpayers 
for  tbe  purposes  of  the  assessment,  if  they 
were  such  taxpayers'  agents  at  all  in  tbe  prem- 
ises. By  the  contract,  the  contractor  has,  in 
effect,  adopted  the  machinery  provided  for 
raising  his  money  through  the  acts  of  sacb 
officers. 

From  our  inyestigation  of  the  oases  and  text- 
books, we  are  of  the  opinion  tbat  tbe  decided 
weight  of  authority  is  against  allovring  a  re- 
covery of  the  city  upon  such  matters  at  all,  in 
tbe  aosenoe  of  an  express  lawful  contract  to 
that  effect,  or  in  cases  where  the  money  has 
been  collected  on  the  assessments,  and  is  in  tbe 
city  treasury.  However,  it  is  not  necessary  to 
go  that  far  m  this  case,  at  least  at  this  time 
But  we  desire  to  reaffirm  the  doctrine  laid  down 
in  Stephens  v.  Spokane,  14  Wash.  298  and  S08, 
thai  there  can  be  no  recovery  of  the  city  at  all 
while  the  assessment  plan  can  be  enforced  in 
any  way;  and  the  case  of  MeEwan  v.  Spokane 
is  in  that  respect  overruled.  No  case  has  been 
presented  to  us  so  far  involving  the  right  to  re- 
cover of  the  city  where  the  power  to  enforce 
tbe  assessments  has  been  lost  hylapse  of  time, 
in  consequence  of  the  negligence  of  tbe  city 
officers  or  otherwise,  and  where  it  has  been  a 
mooted  point,  and  discussed  and  decided,  un- 
less it  is  in  the  case  of  Baker  v.  Seattle,  2  Wa^b. 
676,  which  will  be  further  noticed.  The  case 
of  Bank  of  BritM  Columbia  v.  Port  Toteneend 
has  before  been  sufficiently  explained.  Ex- 
pressions bearing  on  this  question  may  be  found 
in  a  number  of  tbe  opinions.  For  instance,  in 
Stephens  v.  Spokane,  14  Wash.  29S  and  906, 
in  referring  to  Soule  v.  Seattle,  it  was  said,  in 
effect,  tbat  the  city  could  not  be  liable  unless 
it  had  failed  to  take  any  steps  for  tbe  collection 
of  the  special  fund  upon  which  the  warrants 
were  drawn,  or  it  had  been  guilty  of  such  neg- 
ligence in  what  it  had  attempted  to  do  that  the 
right  to  cause  such  fund  to  be  created  had  been 
lost:  and  similar  expressions  may  likely  be 
found  in  other  cases,  which,  of  course,  inaicate 
that  there  might  be  a  liability  in  such  event, 
but  go  no  further  than  an  intimation.  In 
Baker  v.  Seattle,  2  Wash.  576,  however,  some- 
what the  same  principle  seems  to  have  been 
involved  and  decided.    Like  that  in  Finrei  t. 
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Bayonne,  40  N.  J.  L.  883,  referred  to.  il  was 
much  stronger  on  the  facts  in  favor  of  the 
claimants,  and  yet  the  holding  was  again«l 
ibem.  It  was  said  there,  in  substance,  in  dis- 
cussing the  principle,  that,  if  the  city  officers 
failed  to  make  the  collection,  it  was  for  the 
unpaid  claimants  to  compel  them  to  proceed, 
and  that  the  negligence  of  such  officers  did  not 
place  their  claims  in  the  category  of  the  city's 
general  indebtedness;  that  the  claimants  must 
look  to  the  source  provided  by  law  for  their 
reimbursement:  that  the  duty  laid  upon  the 
city  was  not  the  payment  of  the  awards,  but 
tbe  levy  and  collection  of  the  assessments.  But 
It  was  intimated  that  the  city  might  be  liable 
where  its  officers  had  been  fully  moved  to  pro- 
ceed, and  had  failed  in  such  instances.  In 
▼lew  of  this  and  the  subsequent  expressions 
noticed  in  later  decisions,  we  desire  to  regard 
the  express  point  above  mentioned  as  not  defi- 
nitely settlea  or  passed  upon  here,  except  in  so 
far  as  it  sustains  the  complaint  in  the  Port 
Town9end  Case,  alluded  to,  and  which  may 
bave  been  incidentally  held  as  the  law  of  that 
case,  but  which  case,  under  the  circumstances 
given,  should  not  have  force  beyond  that.  As 
the  lower  court  in  this  case  found  that  the 
right  to  proceed  in  enforcing  the  as,Hessments 
was  lost,  and  as  the  respondent  may  have 
attached  no  importance  to  this  finding  in  brief- 
ing and  arguing  the  case,  in  view  of  our  hold- 
ing in  the  MeKtcan  Case,  we  feel  in  duty  bound, 
coDsideiiog  tbe  conflict  in  the  cases  alluded  to, 
to  allow  the  respondent  to  present  it  in  a  peti- 
tion for  a  rehearing,  if  it  is  involved  here. 
By  taking  that  course,  the  rights  of  tbe  parties 
can.be  fully  considered,  and,  doubtless,  coun- 
ael  CD  the  respective  sides  can  further  enlighten 
lis.  Tbe  great  importance  of  the  question  to 
their  clients  and  the  public  will  certainly  be  a 
auflScient  incentive.  Then,  if  there  is  to  be 
such  an  ultimate  liability  established .  on  what 
ground  is  it  to  be  placed?  Must  there  have 
been  negligence  on  the  part  of  the  city  officers 
In  failing  to  provide  the  fund?  If  so,  what  is 
to  constitute  such  negligence?  Or  must  the 
right  to  recover  be  limited  to  cases  where  a 
genera]  liability  was  expressly  contracted,  in 
harmony  with  the  charter  provisions  on  that 
subject?  Or  is  a  mere  failure  for  any  reason 
to  provide  the  fund  sufficient  to  sustain  a  re- 
covery, and  tbe  city  thus  placed  in  the  position 
of  a  guarantor  or  insurer  of  the  success  of  the 
assessment  scheme? 

One  further  question  requires  some  notice. 
It  appears  that  the  city  council  undertook  to 
provide  for  payment  of  the  assessments  in 
instalments  extending  over  a  period  of  years. 
If  these  assessments  were  in  substance  the 
property  of  the  warrant  holders,  it  is  evident 
that  the  council' had  no  right  to  postpone  their 
payment  as  against  them,  and  they  at  all  times 
oad  the  right  to  compel  the  city  officers  to  pro- 
ceed diligently  to  collect  such  assessments,  not- 
withstanding the  attempt  to  postoone  payment. 
Tbe  city  could  not  thus  interfere  with  their 
rights  in  the  premises.  Be  Heilbron'e  Estate, 
14  Wash.  586,  85  L.  R.  A.  602. 

As  this  case  now  stands,  the  jvdgment  vfill  be 
reversed,  and  the  cause  remanded,  with  instruc 
tlons  to  dismiss  it;  but  no  judgment  will  be  en- 
tered until  the  time  for  filing  a  petition  for  a 
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rehearing  has  expired,  nor,  of  course,  until  the 
petition,  if  filed,  is  disposed  of. 

Anders*  Gordoiit  and  Reavis*  JJ.,  con- 
cur: 

DunbapT*  J.,  dissenting: 

I  dissent.  While  I  have  not  read  the  most 
of  the  cases  cited  in  the  majority  opinion,  I  am 
satisfied  they  did  not  involve  a  contract  like 
tbe  contract  upon  which  this  action  is  based. 
But  why,  say  the  majority,  should  a  judgment 
be  allowed  at  all  against  the  municipality,  as 
tbe  contractor  has  a  right  to  proceed  against 
the  officers,  and  enforce  the  assessments?  Why 
subject  the  city  to  the  primary  liability?  I 
answer,  for  tbe  very  best  of  reasons,  vU. ,  be- 
cause it  contracted  to  assume  the  primary  lia- 
bility, and  the  citation  from  the  contract  in  the 
opinion  shows  this  conclusively.  It  expressly 
covenants  that  it  will  prosecute  the  business  of 
collecting  this  assessment  without  delay.  It 
was  upon  this  provision  of  the  contract  that 
the  contractor,  no  doubt,  relied.  Why  should 
the  city  not  be  compelled  to  respect  its  con- 
tracts? The  essence  of  tbe  whole  controversy 
is  this:  A  contract  has  been  made,  plain  and 
specific  in  its  terms.  That  contract  has  been 
violated  by  the  appellant,  to  the  injury  of  the 
respondent;  and  I  think  it  a  most  excellent 
idea  to  compel  the  performance  of  a  contract 
bv  a  city,  the  same  as  by  a  private  individual. 
The  only  other  question  is,  Did  the  city  bave 
the  authority  to  make  such  a  contract?  I 
think  it  did.  The  city  council  men  are  the 
agents  and  trustees  of  the  taxpayers  of  the 
city,  and  not  of  tbe  parties  with  whom  they  are 
contracting;  and  the  iis^rovements  of  streets, 
while  they  mav  be  paid  by  local  assessment, 
are  matters  which  affect  the  interest  of  tbe 
whole  city,  and  every  taxpayer  in  the  city,  and 
are  matters  falling  especially  within  the  gen- 
eral jurisdiction  of  the  city  council.  The 
judgment  should  be  affirmed* 


GERMAN     SAVINGS    A    LOAN    SOCL 

ETY.    Appt,, 

9, 

C.  F.  WEBER  et  oL 

(16  Wash.  9S.) 

Standinfl^  finiah*  eonaistinfr  of  window 
and  door  eaabea,  JambSt  trimmin^^ 
wainscotinflr*t>aaeboarda»  mantel  pleee 

without  the  tillDff,  and  doors,  including  glass 
and  hardware,  when  plaoed  in  a  mortffaffed 
bulldlnff  uqder  a  contract  with  the  mortiraKor  by 
which  the  contractor  retains  title  until  iie  is  paid, 
do  not  become  a  part  of  the  real  estate  so  as  to 
defeat  the  contractor's  rlffht  to  remove  them, 
when  they  are  attached  to  the  building  by  screws 
only,  and  can  be  removed  without  injury  to  the 
buildlnir. 

(December  8,  ISOtt.) 


Note.— For  note  on  effect  of  agreement  to  pre- 
vent fixtures  from  becoming  a  part  of  tbe  realty* 
see  Mulr  v.  Jones  (Or.)  19  L.  R.  A«  ML 


See  also  44  L.  R.  A.  559. 
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APPEAL  b^  plaiotiff  from  a  judgment  of 
the  Supenor  Court  for  Spokane  County  in 
favor  of  defendaotoiu  an  action  brought  to  de- 
termine the  right  of  defendants  to  certain  fixt- 
ures which  had  been  affixed  to  a  building  un- 
der an  agreement  that  they  might  be  removed. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Gyrus  Happy*  for  appellant: 

Whether  an  agreement  shall  preserve  the 
character  of  personalty  in  things  so  affixed  to 
the  freehold,  as  that  but  for  such  agreement 
they  would  become  part  of  the  realty,  depends 
upon  their  essential  character  and  the  mode  in 
which  they  are  annexed,  e.  g.,  whether  they 
can  be  removed  without  serious  damage  to  the 
freehold  or  substantially  destroying  th^ir  own 
qualities  and  value. 

Ewell,  Fixtures,  68. 

Can  it  be  said  in  this  case  that  the  banking 
building  would  not  be  seriously  damaged  by 
tearing  all  the  doors,  both  inside  and  out,  from 
their  hinges;  all  the  windows  from  their  cas- 
ings; tearing  to  pieces  all  the  window  frames 
and  casings,  door  casings  and  door  jambs  and 
trimmings,  leaving  nothing  but  the  rough  rag- 
ged edges  of  the  building  ^slone  or  brick);  by 
removing  the  wainscoting  and  baseboards  from 
the  walls,  leaving  the  rough  brick  between  the 
floor  and  the  plastering  which  extends  only  to 
the  top  of  the  wainscoting? 

Ford  V.  Cobh.  20  N.  Y.  348;  Voorkea  v.  Mc- 
6inni8,  48  N.  T.  287. 

Even  if  it  is  possible  for  a  mortgagor  or  ma- 
terialnian  by  agreement  or  flat,  as  between 
themselves,  to  so  vaccinate  with  personalty  at- 
tributes the  material  about  to  be  wrought  into 
a  building  that  it  will  not  catch  the  real  estate 
after  it  has  become  a  part  and  parcel  of  it,  this 
wonderful  power  cannot  affect  the  mortgagee 
without  his  consent. 

Gaheston,  II.  dt  H.R.  Co.  v.  Cowdrey,  78  U. 
8.  11  Wall.  460.  20  L.  ed.  199;  I^eio  Orleans  d 
0,  R.  Co.  V.  MelUn  ("  United  States  v.  New  Or- 
learn  B.  Co.")  79  U.  S.  12  Wall.  362,  20  L.  ed. 
434;  Dunham  v.  Cincinnati,  P,  dt  C.  R.  Co. 
58  U.  S.  1  Wall.  254, 17  L.  ed.  584;  Porter  v. 
Pittsburg  Bessemer  tteel  Co.  122  U.  S.  267.  80 
L.  ed.  1210;  Bass  Foundry  dt  Maeh,  Works  v. 
Gallentine,  99  Ind.  526;  Frankland  v.  Moulton, 
6  Wis.  1;  McFadden  v.  Allen,  134  N.  T.  489, 
19  L.  R.  A.  446;  HuntY,  Bay  State  Iron  Co.  97 
Mass.  279;  Hamilton  v.  Hvntley,  78  Ind.  621, 
41  Am.  Rep.  593;  Adam  v.  Beadle,  Ail  Iowa, 
439»  29  Am.  Rep.  487;  Pieston  v.  BHggs,  16 
Vt.  124;  Richardson  v.  Copeland,  6  Gray,  536. 
66  Am.  Dec,  424;  Ogden  v.  Stock,  34  111.  527, 
85  Am.  Dec.  832;  Salter  v.  SampU,  71  111.  430; 
1  Jones,  Mortg.  4th  ed.  §§28,  29,  44;  Cherry 
V.  Arthur,  5  Wash.  787;  Chase  v.  Tacoma  Box 
Co.  11  Wash.  377. 

Messrs.  Forster  A  Wakefield  and  Ever- 
ett C.  EUiSt  for  respondents: 

The  law  of  fixtures  is  in  derogation  of  the 
original  rule  of  common  law,  which  subjected 
everything  affixed  to  the  freehold  to  the  law 
governing  the  freehold;  and  it  has  grown  up 
into  a  system  of  judicial  legislation,  so  as  al- 
most to  render  the  right  of  removal  of  fixtures 
a  general  rule  instead  of  being  an  exception. 

2  Kent,  Com.  7th  ed.  402;  Dubois  ▼.  Kelly, 
10  Barb.  496. 
Three  tests  have  been  employed  in  determin- 
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ing  what  is  a  fixture,  viz  :  (1)  Real  or  con 
structive  annexation  of  the  article  in  qiiestion 
to  the  realty;  (2)  appropriation  or  adaptation 
to  the  use  or  purpose  of  that  part  of  the  realty 
with  which  it  is  connected;  (3)  the  intention 
of  the  party  making  the  annexation  to  make 
the  article  a  permanent  accession  to  the  free- 
hold. 

Ewell,  Fixtures,  22;  Bubbell  v.  East  Cam- 
bridge Five  Cent  Sav.  Bank,  182  Mass.  447,  43 
Am.  Rep.  446.  4  Cent.  L.  J.  22;  Allen  v. 
Mooney,  ISO  Mass.  155;  Wheeler  v.  Bedell,  40 
Mich.  693;  Hill  v.  Sewald,  53  Pa.  271,  91  Am. 
Dec.  209;  Seeger  v.  Pettit,  77  Pa.  437,  18  Am. 
Rep.  452;  Perkins  v.  Swank,  43  Miss.  349;  Ot- 
tumwa  Woolen  Mill  Co.  v.  Havoley,  44  Iowa.  57, 
24  Am.  Rep.  719;  Hutchins  v.  Master t^on,  46 
Tex.  551,  26  Am.  Rep.  286;  Taylor  v.  ColUns, 
61  Wis.  123;  HiU  v.   Wentaorth,  28  Vt.  428. 

The  agreement  prevented  the  fixtures  from 
becoming  part  of  the  realty. 

New  Chester  Water  Co.  v.  Holly  Mfg.  Co.  3 
U.  S.  App.  264.  53  Fed.  Rep.J  19;  CampbeU  v. 
Roddy,  44  N.  J.  Eq.  244;  SUnkle  v.  Essex  Pub- 
lic Road  Board,  47  N.  J.  L.  93;  Harlan  v.  Har- 
lan, 20  Pa.  303:  Ewell,  Fixtures,  6<i;  BinkUy 
V.  Forkner,  117  Ind.  176,  3  L.  R.  A.  33;  WeU- 
ern  U.  Teleg.  Co.  v.  Burlington  dh  8.  W.  R. 
Co.  11  Fed.  Rep.  7;  Hunt  v.  Bay  State  Iron 
Co.  97  Mass.  283;  Sword  v.  /xn«,  123  111.  -487; 
Henkle  v.  Dillon,  15  Or.  610;  Fratt  v.  Whittier, 
58  Cal.  128,  41  Am.  Rep.  251;  Foster  v.  Pren- 
tiss, 75  Me.  279;  BrearUy  v.  Cox,  24  N.  J.  L. 
287:  Sampson  v.  Graham,  96  Pa.  405|  Smith 
V.  Waggoner,  50  Wis.  155. 

As  between  the  parties  an  agreement  that  a 
chattel  shall  remain  personalty  is  conclusive. 
This  depends,  however,  upon  whether  they 
can  be  removed  without  serious  damage  to  the 
freehold  or  substantially  destroying  their  own 
qualities  and  values. 

Ewell.  Fixtures,  68;  Ford  v.  Cobb,  20  N.  Y. 
344:  Binkley  v.  Forkner,  117  Ind.  176.  8  L.  R. 
A.  33;  Sword  Y.  Low,  122  III.  487. 

Can  it  be  held  that  in  this  case  the  character 
of  the  chattels  is  such  that  personalty  cannot 
be  predicated  of  them. 

Can  the  real-estate  mortgagee,  whose  mort- 
gage was  obtained  before  any  building  was 
erected  on  the  mortgaged  land  by  the  mort- 
gagor, claim  that  chattels  are  covered  by  his 
real  estate  mortgage,  which  chattels  were  origi- 
nally personal  in  their  nature,  were  put  in 
after  the  building  was  completed,  affixed  to 
the  building  in  a  very  slight  manner  only  con- 
cerning which  chattels  the  vendor  and  mort- 
gagor have  made  a  written  agreement  before 
they  were  annexed,  that  they  should  remain 
personal  property,  which  chattels  can  be  re- 
moved without  injury  to  themselves,  and 
which  the  mortgagee  expressly  stipulates  can 
be  removed  without  injury  to  the  realty.  This 
proposition  must  be  answered  in  the  negative. 
New  Chester  Water  Co.  v.  Holly  Mfq.  Co.  3 
U.  S.  App.  264.  53  Fed.  Rep.  19;  Tifft  v.  Bar- 
ton, 63  N.  Y.  377,  13  Am.  Rep.  587;  Fosdick 
V.  SehaU,  99  U.  S.  236,  25  L.  ed.  839:  New  Or- 
leans db  0.  R.  Co.  V.  MeUen  {''United  States  v. 
New  Orleans  R.  Co."),  79  U.  8.  12  Wall.  862. 
20  L.  ed.  434;  Campbell  v.  Roddy,  44  N.  J.  E(|. 
244;  Binkley  v.  Forkner,  117  Ind.  176,  3  L.  R. 
A.  38;  Eaves  v.  Estes,  10  Km.  814,  15  Am. 
Rep.  846;  Tibbetts  v.  Moore,  23  Cal.  208;  First 
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Ifat.  Bank  w.  Elmore,  52  Iowa,  541;  Wutem 
U,  Telsg.  Co,  v.  Burlington,  db  8.  W.  R.  Co. 
11  Fed.  Rep.  1;  Myer  v.  Western  Car  Go. 
i**Myer  v.  Car  Company*),  102  U.  8.  1,  26  L. 
ed.  59:  Sisson  ▼.  Hibbard,  75  N.  Y.  542;  Henkle 
T.  Dillon,  15  Or.  610;  Sheldon  y.  Edwards,  85 
N.  Y.  279;  Henry  y.  Van  Brandenttein,  12 
Dalj.  480;  8u>ord  y.  Z<n0.  122  111.  487;  Miller 
V.  WiUon,  71  Iowa,  610;  i9ar<  y.  Sheldon,  34 
Hun,  38;  Caee  Mfg,  Co.  y.  Oarven,  45  Ohio  St. 
289;  Maguire  y.  P<ir4c,  140  Mau.  21;  Qodard  y. 
€^otf/tf.  14  Barb.  662. 

Dunbar*  J.,  deliyered  the  opinion  of  the 
court: 

This  case  is  submitted  upon  an  agreed  state- 
ment of  facts.  The  facts  were  about  as  fol- 
lows: That  on  the  27th  day  of  May,  1892.  A. 
H.  Cannon  and  Jennie  F.  Cannon,  bis  wife, 
who  were  the  owners  in  fee  simple  of  certain 
lots  in  Spokane  Falls,  for  a  yaluable  consider- 
ation executed  and  deliyered  to  the  plaintiff  (ap- 
pellant herein),  the  Gkrman  Sayings  &  Loan 
Society,  a  mortgage  upon  said  lots,  together 
with  all  and  singular  the  tenements,  heredita- 
ments, and  appurtenances  thereunto  beloDsing 
or  in  any  wise  appertaining.  This  mortgage 
was  duly  recorded  on  the  2d  day  of  June,  1892, 
and  none  of  the  indebtedness  tor  which  it  has 
been  given  has  been  paid.  That  upon  a  por- 
tion of  said  lots.  Cannon  and  wife  erected  a 
building  for  the  purpose  of  carrying  on  a 
banking  business.  That  said  building  has 
neyer  teen  occupied,  but  that  said  Cannon  con 
tracted  with  the  respondents  C.  F.  Weber  & 
Co.,  to  put  in  said  buildfng  what  is  known  as 
the  * 'standing  finish,"  consisting  of  window 
fluid  door  sashes,  jambs,  and  trimmings,  wains- 
coting, entrance  doors,  side  door,  two  small 
doors  in  rear,  including  glass  and  hardware, 
baseboards  and  wainscoting,  mantel  piece  with- 
out tiling  and  footings, — in  all  amounting  to 
$8,667.82.  That  in  pursuance  of  said  contract 
said  C.  F.  Weber  a  Co.  manufactured  and 
shipped  to  Spokane  said  standing  finish,  and 
that  they  then  learned  that  said  Cannon  was 
uoable  to  pay  for  the  same;  and  thereupon  the 
said  Cannon  and  bis  wife  entered  into  an  agree 
ment  on  the  1st  day  of  July,  1893,  with  the 
aaid  C.  F.  Weber  &  Co.,  to  the  effect,  in  brief, 
that  C.  F.  Weber  &  Co.  should  retain  posses- 
sion of  said  property  and  said  buildings,  as 
aforesaid,  until  they  were  fully  paid  for  ac- 
cording to  the  terms  of  their  contract,  or  until 
other  arrangements  were  made,  satisfactory  to 
the  said  C.  F.  Weber  &  Co.,  and  in  the  mean- 
time the  ownership  and  possession  of  said  prop- 
erty were  to  remain  with  the  said  C.  F.  Weber 
A  Co.  That  under  said  agreement,  C.  F. 
Weber  &  Co.  placed  their  said  property  in  the 
bank  building.  That  the  glass  had  6een  put 
in  the  sash,  and  the  sash  put  in  the  windows. 
That  the  jambs  and  trimmings  bad  been  fas- 
tened to  the  building  bj  screws,  and  the 
wainscoting  and  other  finish  bad  been  fastened 
to  the  building  by  screws,  the  wainscoting  be- 
ing screwed  to  a  furring  strip  running  hori- 
zontally around  the  said  building  at  the  top  of 
tbe  wainscoting.  That  the  room  was  only 
plastered  down  to  the  top  of  tbe  wain- 
scoting, and  behind  the  wainscoting,  base- 
boards, etc,  was  plain  brick.  And  the 
agreement  further  proyides  that  all  of  said 
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property  described  in  said  Exhibit  C  could  be 
remoyed  without  damage  or  injury  to  the  build- 
ing other  than  the  loss  to  the  realty,  if  it  should 
be  determined  that  it  is  such  a  part  of  the  realty 
that  the  said  parlies  would  haye  no  right  to  re- 
mote it  It  is  the  contention  of  the  respond- 
ents that  C.  F.  Weber  &  Co.,  under  the  terms 
of  the  contract,  haye  the  right  to  remoye  said 
property,  as  shown  in  Exhibit  C,  referred  to 
aboye,  by  leayinf^  the  building  in  substantially 
the  same  condition  that  it  was  in  before  the 
said  property  was  placed  in  said  building;  and 
the  Qerman  Sayings  &  Loan  Society  (tbe  ap- 
pellant here)  claims  that  said  property  has  be- 
come a  part  of  the  realty,  that  it  is  coVered  by 
its  mortgage,  and  that  the  said  parties  have  no 
right  to  remoye  it.  The  judgment  of  the 
court  was  in  fayor  of  C.  F.  Weber  &  Co.,  and 
from  such  judgment  an  appeal  is  taken  to  this 
court. 

The  history  of  litigation  on  the  subject  of 
fixtures  and  annexations  is  to  the  effect  that  it 
has  always  been  considered  largely  a  mixed 
question  of  law  and  of  fact,  depencling  upon 
tbe  relations  of  the  parties,  the  character  of 
the  fixtures,  and  the  manner  of  the  annexa- 
tion, yery  largely  in  each  particular  case.  It 
cannot  be  denied,  however,  that  the  old  com- 
mon law  in  relation  to  fixtures,  being  construed 
as  a  part  of  the  realty,  has  been  greatly  modi- 
fied in  modern  times  by  reason  of  the  changing 
conditions  of  trade,  and  for  the  purpose  oi 
protecting  traffic  in  building  fixtures.  The 
contention  of  the  appellant  in  this  case  is  two- 
fold: First,  that,  as  between  tbe  parties  to 
this  contract,  the  goods  supplied  here  became 
a  part  of  the  real  estate,  and  that  they  had 
no  right  to  stipulate  or  agree  that  real  estate 
was  personal  property,  and  that  such  agree- 
ment could  not  be  carried  into  effect  by  the 
court;  and,  second,  that,  even  conceding  the 
efficacy  of  such  aaagreement  between  the  par- 
ties, the  mortgagee  in  this  case  could  not  be 
bound  by  the  agreement,  and  consequently 
his  rights  would  not  be  aiffected  thereby,  and 
that  the  question  of  intention  could  not  be 
made  to  apply  against  his  interests.  We  are 
satisfied  that  the  trend  of  modern  authority 
is  to  the  effect  that  tbe  intention  of  the  con- 
tracting parties  should  be  allowed  to  control; 
and  that*  intention  will  control,  eyen  so  far  as 
the  rights  of  tbe  former  mortgage  is  con- 
cerned, subject  to  the  limitation  thai  the  fixtures 
which,  outside  of  stipulation,  would  have,  un- 
der the  law,  been  regarded  as  real  estate,  can  be 
removed  only  when  such  removal  can  be  effect- 
ed without  injury  to  the  real  estate  or  to  the 
building  to  which  they  are  attached.  We  think 
this  is  the  almost  unbroken  current  of  modern 
authority,  and  is  eyen  borne  out  by  most  of  tbe 
cases  cited  by  the  appellant.  The  appellant, 
on  page  10  of  his  brief,  cites  the  following 
from  Mr.  Ewell  in  his  work  on  Fixtures  rp.  68): 
**L  limitation  to  the  rights  of  tbe  parties  to 
change,  by  their  agreements,  the  status  of 
property  from  that  which  the  law  would  as- 
sign to  it  in  the  absence  of  a  special  agree- 
ment, has,  however,  been  made  in  some  cases, 
and  the  rule  has  been  stated  to  be,  that  whether 
an  agreement  shall  preserve  the  character  of 
personalty  in  things  so  affixed  to  tbe  freehold, 
as  that,  but  for  such  agreement,  they  would 
become  part  of  the  realty,  dependa  upon  their 
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essential  character,  and  tbe  mode  in  which 
they  are  annexed:  e,  g,,  whether  tbej  can  be 
removed  witboui  serious  damage  to  tbe  free- 
bold,  or  substantially  destroying  their  own 
qualities  and  value.  Applying  this  test  to 
tbe  case  at  bar,  it  does  not  appear  that  any  dam- 
age would  be  done  to  tbe  freehold  by  the  re- 
moval of  these  fixtures,— in  fact,  it  Is  stipu- 
lated that  no  damaf^e  would  be  done  other  than 
loss  to  the  realty  of  the  value  of  the  fixtures. 
— and  they  are  of  auch  a  nature  that  it  seems 
to  us  that  their  value  would  not  be  destroyed 
as  merchandise.  Therefore,  the  rights  of  tbe 
mortgagee  have  not  been  deleteriously  affected 
by  the  removal  of  these  fixtures,  for  the  build- 
ing upon  which  his  lien  attached  has  lost 
nothing  in  value,  and  his  security  has  been  in 
no  way  affected  by  reason  of  the  entering  into 
this  contract  between  bis  mortgagor  and  C.  F. 
Weber  &  Co.  This  limitation  to  contract  with 
reference  to  fixtures,  is  even  severely  criticised 
by  Mr.  Ewell  in  the  section  above  referred  to, 
excepting  where  it  affects  tbe  rights  of  third 
parties.  Tbe  author,  continuing,  says:  "Where 
the  rights  of  third  parties  intervene,  the  pro- 
priety and  necessity  of  such  a  limitation  will 
be  very  readily  conceded;  but,  as  between  tbe 
immediate  parties  to  tbe  agreement,  the  limita 
tion  seems,  to  say  the  least,  sufilciently  strict: 
and  where,  as  in  the  case  of  a  house,  tbe  ma- 
terials might  be  of  value  after  severance,  no 
more  reason  is  perceived  why  such  an  agree- 
ment should  not  be  effectual  as  between  the 
parties,  than  in  the  case  of  a  fixture  that  might 
be  removed  uninjured,  the  difference  between 
tbe  two  cases  being,  not  on%  of  principle,  but 
simply  degree,  one  of  more  or  less."  Mr. 
Ewell,  to  sustain  this  proposition,  cites  tbe  case 
of  Ford  V.  Cobb,  20  N.  Y.  844,  also  cited  by 
tbe  appellant  in  this  case,  where  Judge  Denio, 
in  rendering  tbe  opinion  for  the  court,  said : 
"It  will  readily  be  conceded  that  tbe  ordinary 
distinction  between  real  estate  and  chattels  ex- 
ists in  the  nature  of  the  subject,  and  cannot, 
in  general,  be  changed  by  the  convention  of 
the  parties.  Thus,  it  would  not  be  competent 
for  parties  to  create  a  personal  chattel  interest 
in  a  part  of  the  separate  bricks,  beams,  or 
other  materials  of  which  the  walls  of  a  house 
were  composed,"  Of  course  it  would  not,  for 
under  such  circumstances  tbe  realty  would  be 
more  or  less  injured  or  destroyea;  and  the 
court  in  that  case  proceeds  to  verify  this  idea, 
for  it  says:  "Thus,  a  bouse  or  other  building, 
which,  from  its  size,  or  tbe  materials  of  which 
it  was  constructed,  or  the  manner  in  which  it 
was  fixed  to  the  land,  could  not  be  removed 
without  practically  destroying  it,  would  not,  I 
conceive,  become  a  mere  chattel,  by  means  of 
any  agreement  which  could  be  made  concern- 
ing it.  So  of  tbe  separate  materials  of  a  build 
ing,  and  things  fixed  into  tbe  wall,  so  as  to  be 
essential  to  its  support:  it  is  impossible  that 
they  should,  by  any  arrangement  between  tbe 
owners,  become  chattels."  But  the  court  em- 
phasizes tbe  test  which  we  haye  above  referred 
to  by  proceeding  to  say:  "But  it  is  otherwise 
with  things  which,  being  originally  personal 
in  their  nature,  are  attached  to  tbe  realty  in 
such  a  manner  that  they  may  be  detached  with- 
out being  destroyed  or  materially  injured,  and 
without  the  destruction  of,  or  material  injury 
to,  the  things  real  with  which  Uiey  are  con- 
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nected;  though  their  connection  with  tbe  land 
or  other  real  estate  is  auch  that,  in  the  absence 
of  an  agreement  or  of  any  special  relation 
between  the  parties  in  interest,  they  would  be 
a  part  of  tbe  real  estate."    And  that  court 
cited  approvingly  Frpait  y.  Sullitan  Co.  5  Hill. 
116,  stating  that  that  case  was  decided  upon 
this  distinction.  That  case  was  where  a  certain 
steam  boiler  and  engine  were  leased,  and  tbe 
lessees  took  them  and  affixed  them  so  firmly 
to    the    freehold  that    they  could  not  be  re- 
moved without    destroying   the  building    in 
which  thev  were  placed.    The  case  of  Ford  v, 
Cobb,  20  K  Y.  844,  is  in  point  in  all  particu- 
lars, for  there,  as  here,  the  right  of  a  prior 
conveyancer  was  brought  in  question.     Bink- 
Uy  V.  Forkner,  19  N.  E.  755  [117  Ind.  175,  8 
L.  R.  A.  881,  is  a  well  considered  case,  and 
there  it  was  held  that  "where  one  purchasing 
machinery  gives  a  chattel  mortgage  for  its 
price,  and  orally  agrees  that  it  shall  be  treated 
as  personalty  until  paid  for,  and  the  realty  to 
which  it  is  afterwards  attached  by  him  will  not 
be  injured  by  its  removal,  the  machinery  will 
be  considered  HS  personal  property,  as  against  a 
prior  mortgagee  of  tbe  realty."  And  the  cases 
relied  upon  by  the  appellant  in  this  case  are 
distinguished  in  that  case.     Thus,  where  tbe 
case  of  CampbeU  v.  Boddy,  44  N.  J.  £q.  244. 
is  quoted,  the  court  made  use  of  the  following 
language:    "Thus,  if,  in  the  course  of  con- 
structing a  house,  brick  should  be  placed  in 
tbe  walls,  and  ioists  and  beams  in  their  proper 
places,  the  brickmaker  and  sawyer  would  not 
be  permitted  to  despoil  the  bouse  by  asserting 
an  agreement  with  tbe  owner  that  tbe  brick 
and   beams  were  to  retain  their  character  as 
persoiialty  notwithstanding  their  annexation." 
After  citing  cases,  the  court  goes  on  to  say: 
"But  when  chattels  are  of  such  a  character  as 
to  retain  their  identity  and  distinctive  charac- 
teristics after  tbe  annexation,and  do  not  thereby 
become  an  essential  part  of  tbe  building,  so 
that  the  removal  of  tbe  chattels  will  not  mate- 
rially injure  the  building,  nor  destroy  or  un- 
necessarily impair  the  value  of  the  chattels,  a 
mutual  agreement  in  respect  to  the  manner  in 
which  tbe  cbattes  shall  be  regarded  after  an- 
nexation will  have  tbe  effect  to  preserve  tbe 
personal  character  of  the  property  between  the 
parties  to  the  agreement."    It  was  held  there 
that  "a  prior  mortgagee  cannot  occupy  the  at- 
titude of  an  innocent  purchaser.     Tbe  inter- 
ests and  rights  of  the  holder  of  a  chattel  mort- 
gage upon  property  which  is  annexed  to  real 
estate  upon  which  there  is  an  existing  mort- 
gage must  be  determined  by  the  practical  ap- 
plication of  equitable  principles  to  tbe  rights 
of  the  respective  parties.    Whether  the  chat- 
tel mortgage  shall  be  postponed,  notwithstand- 
ing the  agreement  between  tbe  owner  of  the 
land  and  tbe  mortgagee,  must  depend  upon 
tbe  inquiry  whether  or  not  the  preservation  of 
the  rights  of  the  holder  of  the  chattel  mort- 
gage will  impair  or  diminish  the  security  of 
the  real-estate  mortgagee  as  it  was  when  be 
took  it.    If  it  will  not,  then  it  would  be  in- 
equitable that  tbe  latter  should  defeat  or  destroy 
the  security  of  the  former.     If  it  will,  then  ft 
was  the  folly  or  misfortune  of  the  holder  of 
the  chattel  mortgage  that  be  permitted  the 
property  to  be  annexed  to  a  freehold  fron> 
which  it  cannot  be  removed  without  dimini^ir 
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iBf  or  ImpaiiiDg  an  ezistiog  mortflrage  ibereon/' 
This  is  only  anaounciog  the  nile  which  we  ao- 
BOUDced  al  the  outset, — that  an  agreement  by 
which  fixtures  should  be  considered  personal 
property  can  be  carried  into  effect  if  the  re- 
moyal  of  the  same  could  be  effected  without 
injuring  the  real  estate,  or,  applying  it  to  this 
case,  without  diminishing  the  secunty  of  the 
mortgagee.  In  Tijfl  v.  H&rton,  68  N.  Y.  877, 
18  Am.  Rep.  537,  it  was  held:  "Where  chat- 
tels are  annexed  to  real  estate  with  the  intent 
that  they  shall  not  thereby  become  part  of  the 
freehold,  as  a  general  rule  the  intent  will  con- 
trol; to  preserve  their  character  as  personalty, 
a  concurrent  intent,  on  the  part  of  a  prior  mort- 
gapree  of  the  real  estate,  is  not  necessary;  and 
neither  a  prior  nor  subsequent  mortgagee  of 
the  lands  can  claim,  as  subject  to  the  lien  of  his 
mortgage,  chattels  brought  upon  and  affixed 
to  the  lands  under  an  agreement  between  the 
owner  of  the  fee  and  the  owner  of  the  chat- 
tels that  the  character  of  the  latter  as  personal 
property  is  not  to  be  changed,  and  that  they 


are  subject  to  a  right  of  the  owner  to  remove 
them."  This  case  squarely  decides  all  the 
points  that  there  are  raised  in  the  case  at  bar. 
It  is  a  well  considered  case,  and  has  been  cited 
by  nearly  all  the  cases  that  have  been  adju- 
dicated on  this  subject  since  its  decision.  We 
thinlc  it  announces  the  overwhelming  weight 
of  authority  that  the  security  of  the  appellant 
in  this  case  has  not  been  diminished  bv  the 
agreement  which  was  entered  into  and  exe- 
cuted by  the  mortgagor  and  the  respondents 
C.  F.  Weber  &  Co.,  and  that  there  is  no  rea- 
son which  can  be  sustained  by  either  legal  or 
equitable  principles  why  the  respondents  in 
this  case  should  not  have  the  benefit  of  the 
contract  which  they  made  with  the  Cannons. 
Th$  judgment  toul  be  affirmed. 

Seott*  Aaderst  and  Gordon,  JJ.,  con- 
cur. 

Rehearing  denied. 
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N.  K.  FAIRBANK  &  CO.,  Plffe.  in  Err., 

CINCINNATI,  NEW  ORLEANS,  &  TEXAS 
PACIFIC  RAILWAY  COMPANY. 

(47  U.  &  App.  744.) 

1.  Ejcemptlons  in  fiivor  of  a  common 
carrier  io  bills  of  lading  are  to  be  strictly  con- 
strucrl  atraliisc  the  carrier,  and  any  doubt  or  am- 
bisruity  tbereio  is  to  be  resolved  In  favor  of  the 
shipper. 

2.  <3eneral  and  comprehensiTe  words 
of  exemption  followiDfl:  an  eDumeratlon  of 
particular  damages  or  risks  In  a  bill  of  ladlDfr  are 
to  be  construed  to  embrace  only  particular  oo- 
enrrenceci  ejwidem  generis  with  those  enumerated 
nnless  there  is  a  dear  intent  to  the  contrary. 

8.  Thoee  devices  and  parts  of  a  car 
which  hare  no  physical  operation  and 
connection  with  the  locomotive  except 
by  means  of  the  cars  of  the  train  and  the  couplers 
between  them,  such  as  the  axles  of  the  car.  are 
not  within  the  term  ^'machinery**  In  the  phrase 
'^accidents  to  boilers  and  machinery/^  as  used  in 
the  exemption  clause  in  a  bill  of  lading,  evi- 
dently  intended  to  apply  either  to  water  or  rail 
transportation. 

(May  17, 1807.) 

ERROR  to  the  Circuit  Court  of  the  United 
Mates  for  the  Southern  District  of  Ohio. 
Western  Division,  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover the  value  of  certain  oil  lost  while  in  de- 
fendant's possession  for  transporlation  through 
defendant's  alleged  negligence.     Revereed, 

Before  Taft  and  Lttrton,  Circuit  Judges,  and 
Eamnumd,  District  Judge. 

NOTS.~On  the  qaestion  what  is  to  be  considered 
machinery  within  the  meaning  of  an  insurance 
policy  the  alKjve  case  seems  to  have  fully  reviewed 
the  authorftiea. 
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Statement  by  Taft»  Circuit  Judge: 
The  action  below  was  brought  by  N.  K 
Fairbank  &  Co.  against  the  Cincinnati,  New 
Orleans,  &  Texas  Pacific  Railway  Company  to 
recover  damages  for  the  loss  of  four  tanks  of 
oil  alleged  to  have  been  destroyed  while  in 
transportation  over  the  defendant's  railroad. 
On  May  4, 1880,  the  Southern  Cotton-Oil  Com- 
panv  shipped  from  Atlanta,  Georgia,  consigned 
to  N.  E.  Fairbank  &  Co.,  at  Chicago,  Illinois, 
five  t&sk  cars  loaded  with  cotton-seed  oil.  All 
of  them  were  shipped  under  bills  of  lading  of 
the  same  form  issued  bv  the  East  Tennessee, 
Virginia.  &  Georgia  Railway  Company,  pro- 
viding: that  they  should  be  carried  over  the 
East  Tennessee,' Virginia,  A  Georgia  Railway, 
the  Cincinnati.  New  Orleans,  &  Texta  Pacific 
Railway,  and  other  roads.  The  bills  of  lading 
provided  that  the 'oil  should  be  carried  by  "the 
East  Tennessee,  Virginia,  &  Georgia  Railway 
to,  .  .  .  thence  by  connecting  rail  or  other 
carrier  «mi,  .  .  .  until  they  reached  the 
station  or  wharf  nearest  their  destination." 
The  bill  of  lading  contained  the  following  pro- 
visions which  have  a  bearing  in  this  case:  "It 
is  mutually  agreed,  in  consideration  of  the 
rates  herein  guaranteed,  that  the  liability  of 
each  carrier,  as  to  goods  destined  beyond  its 
own  route,  shall  be  terminated  by  proper  de- 
livery of  them  to  the  next  succeeding  carrier. 
No  carrier,  or  the  property  of  any,  shall  be 
liable  for  .  .  .  nor  for  any  loss  or  damage 
arising  from  any  of  the  following  causes,  viz.: 
Fire  from  any  cause,  on  land  or  water,  or  while 
awaiting  shipment,  transhipment,  or  de- 
livery, or  during  transportation;  jettison;  ice; 
freshets;  floods;  weather;  pirates,  robbers,  or 
thieves;  acts  of  God  or  of  the  country's  ene- 
mies; riots,  strikes,  mobs,  or  combinatiDns; 
collisions;  explosions;  accidents  to  boilers  or 
machinery;  stranding;  straining;  any  accident 
on  or  perils  of  the  seas  or  other  waters,  or  of 
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steam  or  loland  oaTlgation;  restraints  of  gov- 
erDment;  le^^al  process;  claims  of  owDership 
by  third  parties;  detention  or  accidental  de 
lay;  want  of  proper  cooperage  or  mending; 
insufficiency  of  paclcage  in  strength  or  other- 
wise; rust;  dampness;  loss  of  weight;  leakage; 
breakage;  sweat;  blowing^;  bursting  of  casks 
or  packages  from  weakness  or  natural  causes; 
evaporation;  vermin;  frost;  heat;  smell;  con- 
tact with  or  proximity  to  other  goods;  natural 
decay  or  exposure  to  weather;  nor  for  the  con- 
dition of  baling  of  hay,  hemp,  or  cotton  or 
country  damage  to  cotton,  or  for  loss  or  dam- 
age of  any  kind  on  goods  whose  bulk  or  na- 
tu  re  requires  them  to  be  carried  on  open  cars 
or  on  deck,  or  for  the  condition  of  packages  or 
any  deficiency  in  the  contents  thereof  if  re- 
ceipted for  by  consignees  as  in  good  order." 
The  bill  of  lading  contained  this  further  pro- 
vision: '*Tbis  bill  of  lading  is  signed  for  the 
different  carriers  who  may  be  engaged  in  the 
transportation,  severally,  not  jointly,  and  each 
of  them  is  to  be  bound  by,  and  have  the  benefit 
of,  all  the  provisions  thereof  as  if  signed  by  it, 
the  shipper,  owner,  and  assignee."  The  cars, 
after  being  loaded,  were  hauled  to  Chatta- 
nooga, and  were  delivered  to  the  defendant 
company  on  May  6.  At  about  2  o'clock  on 
the  morning  of  May  7  the  train  containing 
these  cars  was  wrecked  on  the  defendant's  line, 
and  four  of  the  tank  cars  were  so  damaged  that 
the  oil  contained  therein  was  totally  lost.  The 
market  value  of  the  lost  oil  at  the  time  was 
agreed  to  be  $5,270.63.  This  suit  was  brought 
to  recover  this  amount  The  third  defense  of 
the  answer  set  up  the  conditions  in  the  bill  of 
lading  heretofore  stated,  and  averred  that  the 
loss  of  the  oil  was  solely  due  to  an  accident  to 
certain  machinery,  to  wit,  the  axle  of  a  car  in 
defendant's  train  in  which  said  four  tanks  of 
oil  were  being  transported,  which  axle,  with- 
out any  fault  or  negligence  on  the  part  of  this 
defendant,  failed  and  broke  down,  under  said 
car,  whereby  said  four  cars,  being  in  the  rear 
thereof,  were  derailed,  and  the  contents  thereof 
were  lost.  The  case  was  twice  tried.  In  the 
first  trial  the  court  directed  a  verdict  for  the 
plaintiff.  The  trial  court  was  of  opinion  that 
it  had  erred  in  directing  a  verdict  for  plaintiff, 
and  on  motion  grant^  a  new  trial.  In  the 
second  trial  the  court  difected  a  verdict  for  the 
defendant,  and  entered  judgment  upon  the 
verdict.  This  writ  of  error  is  prosecuted  to  re- 
verse the  judgment.  At  the  trial,  there  was 
no  evidence  tending  to  show  that  defendant 
was  guilty  of  a  want  of  care  in  the  matter  of 
the  axle.  It  broke  because  of  an  internal  de- 
fect in  the  material  which  external  examina- 
tion could  not  have  discovered. 


Messrs.  RamBey*  nazwell,  A  Ramsey* 

for  plaintiff  in  error: 

A  car  axle  is  not  machinery  within  the  mean- 
ing of  the  bill  of  lading. 

Hutchinson,  Carr.  §  275;  Oleadell  v.  Thom- 
son, 56  N.  Y.  198;  Hawkins  v.  Great  Western 
R.  Co.  17  Mich.  57,  97  Am.  Dec.  179. 

Exceptions  in  a  bill  of  lading  are  to  be  con- 
strued most  strongly  against  the  shipowner; 
and  when  they  form,  in  the  contract,  part  of 
long  enumerations  of  excepted  causes  of  dam- 
age, all  the  rest  of  which  relate  to  matters  sub- 
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sequent  to  the  beginning  of  the  voyage,  tbey 
must  be  treated  as  equally  limited  In  their 
scope. 

The  Caledonia,  157  U.  S.  124,  89  L.  ed.  644. 

Even  if  the  word  be  held  to  relate  to  the  ma- 
chinery employed  in  transportation  by  rail  as 
well  as  by  sea,  it  can  have  but  one  meaning  in 
both  cajtes,  fsiz.:  machinery  used  for  generating 
and  distributing  propelling  power  through  the 
agency  of  steam. 

Porter,  Bills  of  Lading,  §  203. 

The  breaking  of  an  axle  solely  on  account  of 
its  defective  condition,  and  without  any  ex- 
ternal provoking  cause,  is  not  an  accident 
within  the  meaning  of  these  bills. 

Ihe  QUnfruin,  L.  R.  10  Prob.  Div.  103; 
TattersaM  v.  National  8,  8.  Co.  L.  R.  12  Q.  B. 
Div.  297;  The  Caledonia,  157  U.  8.  124,  39  L. 
ed.  645:  Hawkins  v.  Great  Western  R.  Co.  17 
Mich.  57,  97  Am.  Dec.  179;  Talcott  v.  Com- 
mercial Ins.  Co,  2  Johns.  124.  8  Am.  Dec.  406; 
WorkY.  Leat/iers,  97  U.  S.  879,  24  L.  ed.  1018; 
Kopitoff  V.  Wilson.  L.  R.  1  Q.  B.  Div.  377; 
Steel  V.  State  Line  8. 8.  Co.  L.  R  3  App.  CaS.  72; 
The  Rover,  38  Fed.  Rep.  616;  Chadwick  v.  Den- 
niston,  41  Fed.  Rep.  58;  De  Rotse/iild  v.  Royal 
Mail  8team  Packet  Co,  7  Exch.  734;  Cream 
City  R  Co,  V.  Ctiicago,  M.  &  tit.  F.  R,  Co.  63 
Wis.  96,  58  Am.  Rep.  267. 

Was  not  the  breaking  of  the  axle  merely  a 
link  in  the  chain  of  causation,  the  proximate 
and  efficient  moving  cause  being  the  defect? 
Was  the  breaking  of  this  axle  any  more  the 
cause  of  the  loss  than  the  breaking  of  the  tank 
valves  through  which  the  oil  escaped? 

Clyde  V.  Richmond  d  D.  R.  Co.  59  Fed.  Rep. 
894;  Ransier  v.  Minneapolis  <ft  St.  L,  R.  Co.  32 
Minn.  881;  LiUy  v.  New  York  C.  A  H.  R.  R. 
Co.  107  N.  Y.  566;  Waldhiery,  Hannibal  ASt. 
J.  R.  Co.  87  Mo.  87. 

The  common- law  liability  of  the  carrier  with 
reference  to  defective  cars  for  transportation 
by  rail  is  not  different  from  that  of  the  ship- 
owner with  reference  to  his  obligation  to  fur- 
nish a  seaworthy  vessel. 

Story,  Bailm.  §§  509.  571a,  692;  Alden  T. 
New  fork  C.  R.  Co.  26  N.  Y.  102, 82  Am.  Dec. 
401 ,  Alabama  d  V,  R.  Co.  v.  Searks,  71  Miss. 
744;  8ha^  v.  Grey^  9  Bing.  457;  Camden  <fc  A. 
R.  d  Transp.  Co.  v.  Burke,  13  Wend.  611,  28 
Am.  Dec.  488:  8  Wood,  Railway  Law,  p.  1898, 
§430. 

Messrs.  Judson  Harmon*  Edwax*d  Col- 
ston, A«  W.  Goldsmithy  and  Geor§^ 
Hoadly,  Jr.,  for  defendant  in  error: 

There  are  no  authorities  holding  that  an  axle 
may  not  be  machinery  in  this  case,  while  the 
few  authorities  there  are  which  ^ve  a  defini- 
tion of  the  word  "machinery"  in  its  legal  im- 
port are  all  in  favor  of  the  view  that  an  axle  is 
machinery. 

Seavey  v.  Central  Mut.  F.  Ins,  Co.  Ill 
Mass.  540;  Ijowber  v.  LeRoy,  2  Sandf.  202; 
Com.  V.  UneeQ,  Gndight  Co.  12  Allen,  75;  Geor- 
gia P.  R.  Co.  V.  Brooks,  84  Ala.  140;  Benedict 
V.  New  Orleans,  44  La.  Ann.  793. 

Having  shown  that  the  accident  was  doe  to 
the  breaking  of  an  axle,  and  having  shown 
that  this  axle  was  machinery,  its  breaking 
would  appear  to  be  an  accident  to  machinery. 

The  burden  of  proof  of  negligence  is  on  the 
plaintiff,  and  the  plaintiff  has  not  merely  not 
established  that  there  was  negligence,  bat  tbe 
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defendant  haa   affirmatiTely  established  that 
there  was  none. 

dark  ▼.  BarnwU,  58.U.  8. 12  How.  280, 13 
L.  cd.  988;  Western  Transp.  Co.  v.  Doicner,  78 
U.  S.  11  Wall.  129, 20  L.  ed.  ItfO;  The  Montana, 
17  Fed.  Rep.  877;  E,  0.  Slanard  MiU,  Co.  v 
White  Line  Cent.  TraTup,  Co,  122  Ho.  258. 

Tail*  Circuit  Judge,  delivered  the  opinion  of 
the  court: 

The  learned  Judee  of  the  circuit,  findinfr 
'  from  the  undisputed  evidence  that  the  loss  of 
the  oil  had  been  occasioned  by  the  breaking  of 
an  axle,  held  that  such  a  cause  was  an  acci- 
dent to  machinery,  within  the  exemption  of 
the  bill  of  lading,  and  so  directed  a  verdict  for 
the  defendant.  The  construction  thus  ^ut 
upon  the  exemption  in  the  bill  of  lading  pre- 
sents the  only  question  which  we  deem  it  neces- 
sary to  consider.  It  is  well  settled  that  ex- 
emptions in  favor  of  a  common  carrier  in  bills 
of  ladlns;  are  to  be  strictly  construed  against 
the  carrier,  and  that  any  doubt  or  ambiiruity 
therein  is  to  be  resolved  in  favor  of  the  shipper. 
Black  V.  Goodrich  Transp.  Co.  65  Wis.  319,  42 
Am.  Rep.  718;  LiWe  Rock,  M.  R  d  T.  /?.  Co. 
V.  Talbot,  89  Ark.  524;  Norman  v.  Binnington, 
L.  R.  26  Q.  B.  Div.  475,  477;  TayUyr  v.  Liver- 
pool  d  O.W.Steam  Cb.  L.  R  9  Q.  B.  646,  549: 
Burton  v.  Englisfi,  L,  R.  12  Q.  B.  Div.  218. 
224;  Cream  City  R.  Co.  v.  Chicago,  M.  A  8t. 
P.  R  Co.e»  Wis.  98,  58  Am.  Rep.  267.  *'And 
when  the  particular  dangers  or  risks  aeainst 
which  the  carrier  has  specifically  guardedhim- 
self  in  this  receipt  are  followed  bv  more  gen- 
eral and  comprehensive  words  of  exemption, 
the  latter  are  to  be  construed  to  embrace  only 
occurrenoea  eftudcm  generis  with  those  pre- 
viously enumerated,  unless  there  be  a  clear  in- 
teot  to  the  contrary .  Hutchinson,  Carr.  2d  ed. 
^§  276,  276;  Hawkins  v.  Great  Western  R  Co. 
17  Mich.  67,97  Am.  l>ec.  179;  T/te  Caledonia, 
157  U.  S.  124.  89  L.  ed.  644.  It  is  perfecUy 
manifest  from  a  reading  of  a  bill  of  lading 
and  the  exemption  thereof  that  the  bill  was  de- 
signed as  a  contract  for  both  land  and  water 
transportation,  for  the  clause  runs:  '*Fire 
from  any  cause,  on  land  and  water,  or  while 
awaiting  shipment,  transhipment,  or  delivery, 
or  during  transportation;  ^ttison;  ice;  fresh- 
ets; floods;  weather;  pirates,  robbers,  •  or 
thieves:  acts  of  Qod  or  the  country's  enemies; 
riots,  strikes,  mobs,  or  combinations;  colli- 
aioDs;  explosions;  accidents  to  boilers  or  ma- 
chinery; stranding;  straining;  any  accident  on 
or  perils  of  the  seas  or  other  waters,  or  of 
steam  or  inland  navigation,"  etc. 

Li^htis  thrown  upon  the  meaning  of  the 
phrase  "accidents  to  boiler  and  machinery"  if 
we  consider  it  as  applied  to  a  ship  as  well  as  to 
s  freight  train.  The  juxtaposition  of  the 
words  "boiler"  and  "machinery"  certainly 
sugeests  that  machinery  refers  to  the  group  of 
mechaoical  parts  connected  with  the  boiler  and 
steam  supplv  by  which  power  is  generated  and 
Applied,  and  the  vessel  is  propell^  through  the 
water.  And  the  term  roust  have  the  same  lim- 
itations when  applied  to  a  train  of  cars.  In 
this  light,  "machinery"  only  includes  the  me- 
cbanical  instrumentalities  present  in  the  engine 
room  of  the  steamer  or  the  locomotive  of  the 
train.  The  cars  and  their  appurtenances  are 
the  things  whick  are  being  moved  or  drawn  by 
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the  machinery.  Parts  of  the  car  are  not,  in 
our  opinion,  in  the  common  acceptation  of  the 
term,  embraced  within  the  term  "machinery," 
e.specially  when  that  is  associated  with  the  term 
"boilers."  It  is  true,  it  may  be  difficult  to 
draw  the  line  as  to  certain  devices  used  upon 
the  cars  which  are  directly  connected  with  the 
engine,  as,  for  instance,  the  appliances  neces- 
sary to  the  operation  of  the  Westioghouse  air 
brake.  These  are  directly  connected  with  the 
engine,  and  yet  are  a  permanent  part  of  the 
car.  But,  while  doubtful  cases  may  be  sug- 
gested, we  are  very  clear  in  our  opinion  that 
those  devices  and  parts  of  a  car  which  have  no 
physical  operation  and  connection  with  the 
locomotive  except  by  means  of  the  cars  of  the 
train  and  the  couplers  between  them  are  not 
within  the  meaning  of  the  term  "machinery" 
in  the  phrase  "accidents  to  boilers  and  ma- 
chinery," any  more  than  the  plates  on  the  huU 
of  a  steamship  can  be  said  to  be  part  of  its  ma- 
chinery. •  The  wheels  and  axle  are  neceasair 
to  the  movement  of  the  car,  just  as  the  huu 
and  plates  on  the  ship  are  necessary  to  its  prog- 
ress though  the  water;  and  in  a  wide  sense 
they  are  a  part  of  the  machinery  necessary  to 
render  the  transportation  of  the  train  or  ship 
possible.  But  they  certainly  would  not  be  so 
construed  except  in  cases  where  the  most  lib- 
eral rule  of  construction  is  to  prevail.  There 
is  very  little  authority  upon  this  question,  al- 
though the  form  of  the  bill  of  lading  herein 
seems  to  have  been  a  very  old  one. 

In  Porter  on  the  Law  of  Bills  of  Lading 
(g  208)  it  is  said  that  "the  phrase  'damage  from 
machinery'  will  not  cover  a  loss  caused  by  the 
breaking  of  tackle  used  to  discharge  cargo.  The 
word  "machinery,"  it  has  been  said,  includes 
onlv  the  machinery  by  which  the  vessel  is  pro- 
pelled." In  support  of  this,  the  author  cites 
The  Galley  of  Larne,  21  Mitchell's  Mar.  Reg. 
188.  and  Leggett,  Bills  of  Lading,  p.  179. 

We  do  not  think  that  the  cases  cited  by  the 
counsel  for  the  appellee,  and  which  were  relied 
on  by  the  learned  judge  at  the  circuit,  support 
the  conclusion  reachcMd,  because  in  thero  the 
term  was  used  with  reference  to  a  subject- 
matter  quite  different  from  that  in  the  case  at 
bar.  In  Georgia  P.  R  Co.  v.  Brooks,  84  Ala. 
138,  the  question  was  whether  an  injury  in  the 
eye,  received  by  a  railroad  employee,  caused 
by  a  scale  flying  from  the  iron  rail  of  the  track 
when  struck  with  a  defective  hammer,  was  not 
an  injury  caused  by  reason  of  a  defect  in  the 
ooBdition  of  the  wsys,  works,  machinery,  or 
plant  connected  with  or  used  in  the  business  of 
the  master  or  employer,  and  so  within  the  stat- 
ute to  deflne  the  liabilities  of  employers  or 
workmen  for  injuries  received  by  the  work- 
men while  in  the  service  of  the  employer.  The 
court  held  that  the  hammer  was  not  a  part  of 
the  machinery  within  the  statute,  but  in  the 
course  of  the  discussion  it  gave  a  wide  defini- 
tion to  the  term  "machinery," — a  definition 
certainly  wide  enotigh  to  include  the  axles  of 
cars  in  a  train.  The  judge  said:  "In  con- 
struing words  used  in  a  statute,  reference 
should  be  made  to  the  subject  of  legislation, 
and  if  they  have  acquired  a  defined,  popular 
signification  when  referable  to  such  subject, 
the  presumption  is  that  they  were  used  in  such 
sense  by  the  legislature.  A  machine  is  a  piece 
of  mechanism,  which,  whether  simple  or  com 
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ponnd,  acts  by  a  combiDatioo  of  mechanical 
parts,  which  serve  to  create  or  apply  power  to 
produce  motioD,  or  to  increase  or  regulate  the 
effect.  As  used  in  the  patent  act,  it  has  been 
defined  to  be  'a  concrete  thing,  consisting  of 
parts,  or  of  certain  devices  or  combination  of 
devices/  Burr  v.  Duryee,  68  U.  8. 1  Wall.  581, 
17  L.  ed.  650.  Primarily,  machinery  means  the 
works  of  a  machine, — the  combination  of  the 
several  parts  to  put  it  in  motion.  But  we  do 
not  understand  that  the  term  was  used  in 
the  statute  in  its  primary  sense,  but,  having  a 
more  enlarged  signification,  should  be  con- 
strued  as  so  used,  nothing  appearing  to  show 
that  it  was  intended  to  be  used  in  its  primary 
or  restricted  sense.  Thus  understood,  the  term 
*  machinery'  embraces  all  the  parts  and  instru- 
ments intended  to  be  and  actually  operated 
from  time  to  time  exclusively  by  force  created 
and  applied  by  mechanical  apparatus  or  con- 
trivance, though  the  initial  force  may  be  pro- 
duced by  the  muscular  strength  of  men  or  ani- 
mals, or  by  water  or  steam,  or  other  inanimate 
agency,  aeatey  v.  Central  Mut,  F.  Ina,  Co. 
Ill  Mass.  540.  The  carding,  spinning,  and 
weaving  machines,  together  with  the  instru- 
mentality by  which  the  prime  motive  power  is 
created  or  applied,  constitute  the  machinery  of 
a  cotton  mill.  When  cars,  though  used  at 
times,  and  at  other  times  detached,  are  formed 
into  a  train,  to  which  the  propelling  force  is 
imparted  by  means  of  a  locomotive,  the  entire 
train  constitutes  machinery  connected  with  or 
used  in  the  business." 

The  association  of  the  word  •'machinery" 
with  the  words  ^'ways  and  plants"  was  quite 
enough  to  justify  the  court  in  giving  the  term 
an  enlarged  signification  in  the  case  cited,  but 
the  reasoning  of  the  court  shows  that  in  a  case 
where  the  rule  of  construction  is  a  narrow  one 
the  teim  would  not  embrace  either  the  car 
body,  car  wheels,  or  the  car  axles,  but  only 
that  combination  of  mechanical  parts  con- 
nected with  the  locomotive  and  boiler  for  the 
propelling  of  the  train 

In  the  case  of  Seavey  v.  Central  Mvt  F,  Ina. 
Co.  Ill  Mass.  540,  the  question  was  of  the  con- 
struction of  a  contract  of  insurance  in  which 
the  property  insured  was  described  as  "the  en- 
gine and  machinery  contained  in  a  twostory 
frame  building  for  the  manufacture  of  tin- 
ware," etc.*  The  issue  was  whether  this  lan- 
guage included  642  forming;  and  cutting  ma- 
chines, which  were  dies  made  of  iron  or  steel, 
and  used  to  give  form  to  the  various  utensils 
made  in  the  business.  These  dies  were  capa- 
ble of  being  removed  from  the  press,  and 
others  were  substituted  in  their  place  as  often 
as  the  product  of  manufacture  was  to  be  I 
varied.    It  was  decided  that  in  such  a  policy  1 
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I  the  word  "machinery"  might  fairly  be  held  to 
'  cover  all  the  implements  intended  to  be  oper- 
ated l^  the  machineiy  in  the  bmriness  of  the 
insured,  and  which  were  usually  operated  in 
the  regular  and  ordinary  prosecution  of  the 
business  described  in  the  policy.  It  will  be 
observed  that  in  this  case  the  rule  of  construc- 
tion was  favorable  to  the  assured,  and  that  the 
words  "for  the  manufacture  of  tinware"  justi- 
fied |a  broad  interpretation  of  the  word  "mft- 
chinenr." 

In  Com.  V.  LotoeU  Gaslight  Co.  12  Allen,  75,  ^ 
the  question  was  whether,  under  a  tax  law 
which  imposed  taxation  upon  the  market  value 
of  the  capital  stock  of  the  gas  company,  but 
permitted  this  amount  to  be  reduced  by  de- 
ducting the  value  of  the  real  estate  and  ma- 
chinery for  which  the  corporation  was  assessed 
in  the  town  or  city  in  which  it  was  established 
and  carried  on  its  business,  the  mains  or  pipes 
laid  down  in  the  streets  to  distribute  the  gas, 
and  the  gas  meters  were  to  be  regarded  as  ma- 
chinery of  the  corporation;  and  it  was  held  that 
they  were,  the  court  saying:  "Indeed,  in  a 
broad,  comprehensive,  and  legitimate  sense,  the 
entire  apparatus  by  which  gas  is  manufactured 
and  distributed  for  consumption  throughout  a 
city  or  town  constitutes  one  great  integral  ma- 
chine, consisting  of  retorts,  station  meters,  gas 
holders,  street  mains,  service  pipes,  and  con- 
suniers'  meters,  all  connected  and  operating 
together,  by  means  of  which  the  initial,  inter- 
mediate, and  final  processes  are  carried  on  from 
its  generation  in  the  retort  to  its  delivery  for 
the  use  of  the  consumers." 

It  is  hardly  necessary  to  point  out  that  the 
almost  figurative  sense  in  which  the  term  "ma- 
chinery" is  here  used  in  favor  of  the  taxpayer, 
and  to  support  a  reasonable  construction  of  the 
statute,  can  have  no  application  to  the  case  at 
bar  in  which  the  word  "machinery"  is  to  be 
given  a  specific  and  restricted  meaning. 

Our  conclusion  upon  this  point  renders  it  nn- 
necessary  for  us  to  consider  the  remaining  ar- 
gument pressed  upon  us  by  counsel  for  the 
plaintiff,  to  wit,  that  a  common  carrier  by  train 
is  held  to  an  implied  warranty  of  the  sound 
condition  of  the  cars  in  which  the  merchandise 
transported  is  carried,  analogous  to  the  implied 
warranty  of  seaworthiness  to  which  the  com- 
mon carrier  by  sea  is  held,  and  that  in  such 
cases  the  exception  as  to  accidents  from  ma- 
chinery in  the  bill  of  lading  applies  only  to  ac- 
cidents after  the  transportation  has  beffun,  and 
does  not  include  those  which  arise  from  de- 
fects, though  hidden,  if  in  existenoG  before 
shipment  commences. 

77te  judgment  of  the  court  belofo  i§  r&oerHd^ 
with  directions  to  order  a  new  trial 
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PENNSYLVANIA!  SUPREME  COURT. 


Bb    Yactdoii    of    a    Portion    of    MELON 
STREET  Id  the  City  of  Philadelphia. 

APPEALS  by  Jacob  L.  8TADELM  AN.  Will- 
iam H.  BOWER.  Sarah  Aon  EDDOWES 
ft  al.,  CaroliDe  LEVERING  et  ai ,  and  Har- 
riet PERKINS. 

(18S  Pa.  807.) 

Owners  of  property  abutttnip  on  that 
portion  of  a  street  which  is  not  viu 

cated.  but  which  is  left  a  cu2  d«  aoc  by  vacat- 
iDfr  aDotber  part  of  the  street,  if  the  market 
▼alue  of  tbe  property  is  lesaeDed  thereby,  are  en- 
titled  to  damaffes  under  act  April  21, 1868. 1 6.  irlv- 
tnir  tbe  owner  of  land  injured  by  tbe  vacation  of 
a  street  tbe  same  rlffht  to  damages  as  if  it  was 
Injured  by  tbe  openinflr  or  widening  of  a  street^ 

(October  U,  1897.) 

APPEALS  by  petitioDers  from  a  judgment 
of  the  Superior  Court  reversinir  judgmeuN 
of  the  Court  of  Quarter  Sessions  for  Philadel- 
phia County  -which  confirmed  the  report  of 
Tiewers  assessing  damages  for  iniuries  to  peti- 
tioners because  of  the  vacation  of  a  portion  of 
a  street.  Reversed. 
The  facts  are  stated  in  the  opinions. 

Following  is  the  opinion  of  the  superior 
court  by  Willard,  J. : 

Tbe  first,  tenth,  and  twelfth  assignments  of 
error  raise  the  question  squarely  whether  the 
proceedings  in  the  court  below  were  properly 
instituted  under  the  provisions  of  the  6tb  sec- 
tion of  the  act  of  April  21,  1858. 

The  contention  of  the  appellant  is  that  the 
court  of  quarter  sessions  of  the  county  of 
Philadelphia  was  without  jurisdiction  in  the 
premises,  and  this  involves  the  que{>tion 
whether  the  act  of  April  21.  1858.  has  been 
repealed  or  not  The  appellant  claims  that  by 
tbe  provisions  of  the  act  of  May  8,  1889,  and 
of  May  16, 1891,  the  act  of  April  21, 1858,  was 
repealed.  This  leads  U8  to  a  consideration, 
first,  of  the  act  of  May  16, 1891.  At  the  time 
this  act  was  passed  extensive  municipal  im- 
provements bad  been  commenced  and  were  in 
pocess  of  construction  in  the  city  of  Pitts- 
burgh, under  the  provisions  of  the  act  of  June 
14, 1887.  By  a  decision  of  the  supreme  court 
that  act  was  declared  unconstitutional  (Engel's 
Appeal,  187  Pa.  494),  and  the  city  of  Pitts- 
burgh was  powerless  to  collect  assessments  for 
work  completed  or  to  prosecute  other  contem- 
plated municipal  improvements.  On  May  16, 
1891,  three  acts  of  assembly  were  approved, 
one  of  them  entitled  "An  Act  to  Authorize  the 
Ascertainment,  Lev  v.  Assessment,  and  Collec- 
tion of  the  Costs  and  Damages  and  Expenses  of 
Municipal  Improvements,  Including  Grading, 
Paving,  Macadamizing,  or  Otherwise  Improv- 
ing of  Anv  Street, Lane,  or  Alley,  or  Part  There- 
of, Completed  or  in  Process  of  Completion;  and 
alflo  the  Costs,  Damages,  and  Expenses  of  the 
Construction  of  Any  Sewer  Completed  or  now 

Nora.— As  to  oompensation  to  abutting  owners 
for  vacation  of  a  part  of  a  street,  see  note  to  Selden 
▼.  Jacksonville  (Fla.)  14  L.  R.  A«  870;  Levee  District 
Ko.  9  T.  Falmer  (OaL)  28  L.  B.  A.  888. 
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in  Process  of  Completion,  and  Autborlasiof  tbe 
Completion  of  Any  Such  Improvement."  Pub. 
Laws  1891.  p.  71.  The  second  act  is  entitled 
*'An  Act  in  Relation  to  the  Laying  Out,  Open- 
ing. Widening,  Straightening,  Extending,  or 
Vacating  Streets  and  Alleys  and  the  Construc- 
tion of  Bridges  in  the  Several  Municipalities  of 
This  Commonwealth;  the  Qrading,  Paying 
Macadamizing,  or  Otherwise  Improving  Streets 
and  Alleys:  Providing  for  Ascertaining  the 
Damacres  to  Private  Property  Resulting  There- 
from, the  Assej^sment  of  the  Damages.  Costs, 
and  Expenses  Thereof  upon  the  Property  Ben- 
efited, and  the  Construction  of  Sewers  and 
Payment  of  the  Damages,  Costs,  and  Expenses 
Thereof,  Including  Damages  to  Private  Prop- 
erty Resulting  Therefrom.  Pub.  Laws  1891, 
p.  75.  Tbe  third  of  these  acto  rPub.  Laws 
1891,  p.  80),  is  an  act  repealing  fift^n  special 
or  local  acts  relative  to  streets,  alleys,  bridges, 
sewers,  etc.,  in  the  city  of  Pittsburgh. 

The  second  of  these  acts,  as  its  title  indi- 
cates, provided  a  code  for  every  municipalitv 
in  the  commonwealth  relative  to  opening,  wid- 
ening, straightening,  extending,  or  vacating 
streets  and  alleys.  It  provides  for  the  presen- 
tation of  petitions  by  the  proper  parties  to  the 
courts  of  common  pleas  of  the  proper  county, 
and  for  the  appointment  of  three  freeholders  as 
viewers.  By  the  9th  section  of  said  act  it  is 
provided  that  municipal  corporations  shall  have 
power  to  open,  widen,  straighten,  or  extend 
streets  or  alleys,  and  to  vacate  tbe  same,  upon 
petition  of  a  majority  in  number  and  interest 
of  owners  of  property  abutting  on  the  line 
of  the  proposed  improvement.  In  connec- 
tion with  the  other  two  acts  above  cited, 
approved  at  the  same  time,  it  is  evident 
that  these  acts  were  passed  for  tbe  relief  of 
the  city  of  Pittsburgh  in  view  of  the  uncon- 
stitutional legislation  under  which  munici- 
pal improvements  had  been  made,  and  which 
at  the  time  of  the  passage  of  these  acts  were 
staved  for  want  of  appropriate  and  adequate 
legislative  authority.  Tbe  act  of  May  16, 1891, 
Pub.  Laws,  71,  was  passed  to  remedy  and  pro- 
vide for  the  mischief  done  under  the  provLsions 
of  the  act  of  June  14,  1887,  declared  unconsti- 
tutional. The  act  of  May  16, 189 1 ,  Pub.  Laws, 
80,  repeals  certain  acts  and  parts  of  acts  con- 
cerning streets  and  sewers  in  the  city  of  Pitts- 
burgh. These  acts  and  parts  of  acts,  as  above 
stated,  were  fifteen  in  number,  and  were  ap- 
plicable to  the  city  of  Pittsburgh.  It  was  thus 
clearly  indicated  by  the  legislature  that  no 
special  or  local  act  was  intended  to  be  repealed 
by  the  act  of  May  16, 1891,  Pub.  Laws,  75,  ex- 
cept the  acts  and  parts  of  acts  mentioned  in 
the  repealing  act  above  cited.  Said  act  con- 
tains no  repealing  clause.  The  act  approved 
May  8. 1889,  Pub.  Laws,  129,  entitled  *'An  Act 
Fixing  the  Number  of  Road  and  Bridge  View- 
ers," whether  intended  to  apply  to  country  or 
city,  contains  this  express  exception:  "This  act 
shall  not  apply  to  counties  having  local  acts  in- 
consistent  herewith." 

If  the  act  of  April  21, 1868,  Is  a  special  or 
local  act,  then  the  act  of  May  16,  1891,  above 
cited,  did  not  repeal  its  provisions,  as  a  general 
statute  without  negative  words  will  not  repeal 
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a  preyious  local  statute,  even  tboup^h  the  pro- 
yiflioQS  of  both  are  IncoDsistent  with  each 
other. 

The  que8tioii,then,of  jurisdiction  hinges  upon 
whether  the  act  of  April  21,  1858,  Is  a  special 
or  local  act.  That  act  is  entitled  "A  Further 
Supplement  to  the  Act  Incorporating  the  City 
of  Philadelphia."  The  6th  section  of  the  act 
pertains  to  the  question  we  are  considering, 
and  is  here  inserted: 

"Sec.  6.  That  it  shall  be  the  duty  of  juries 
selected  to  assess  damages  for  the  openiog, 
widening,  or  vacating  roads  or  streets  within 
the  said  city,  to  ascertain  and  report  to  the 
court:  First,  what  damages  the  parties  claim- 
ing the  same  are  entitled  to;  and,  second,  to 
assess  and  ap|>orti#n  the  same  among  and 
against  such  owners  of  land  as  shall  be  bene- 
fited by  such  opening,  widening,  or  yacating 
any  such  road  or  street;  and  when  such  report 
shall  be  affirmed  by  the  court,  upon  notice  to 
all  such  parties,  and  the  damages  paid  or  se- 
cured by  the  parties  among  and  against  whom 
it  shall  be  so  assessed  and  apportioned,  the 
chief  commissioner  of  highways  shall  proceed 
to  open,  widen,  or  vacate  such  road  or  street 
accordingly:  Provided,  however.  That  it  shall 
be  lawful  for  councils,  when,  in  their  judgment 
the  public  interests  shall  require  it,  to  provide 
for  the  payment  of  such  damages  out  of  the 
city  treasury:  And  further  provided^  That  two 
thirds  of  the  members  of  each  branch  of  coun- 
cils present  at  the  passage  of  such  ordinance 
consent  thereto  and  the  yeas  and  nays  on  the 
passage  thereof  shall  be  entered  on  the  jour- 
nals.'*^ 

That  this  section  applies  only  to  the  city  of 
Philadelphia  is  too  plain  for  argument.  The 
act  of  April  1,  1864,  Pub.  Laws,  206,  entitled 
''An  Act  Relating  to  the  Opening  of  Streets 
and  Payment  of  Damages  There  for  in  the  City 
of  Philadelphia,"  while  it  provides  a  new 
method  of  assessing  damages  for  the  opening 
of  streets,  in  no  way  modifies  or  repeals  that 
part  of  the  act  of  April  21, 1858,  as  to  vacation. 
As  to  the  mode  of  appointing  viewers  under 
the  act  of  June  18,  1886.  Pub.  Laws,  666,  the 
76th.  77th.  78th,  79th,  80th,  and  81st  sections 
of  said  act  provide  a  peculiar  method  of  select- 
ing viewers  in  the  city  of  Philadelphia.  By 
the  provisions  of  the  act  of  March  16,  1866, 
Pub.  Laws,  224,  the  above-quoted  sections 
were  expressly  repealed,  together  with  the  pro- 
viso to  the  1st  section  of  said  act,  and  in  lieu 
thereof  it  was  enacted  as  follows:  '*And  here- 
after, in  all  cases  relating  to  the  opening  of 
streets  upon  the  plans  of  the  city  of  Philadel- 
phia, and  of  view,  review,  and  assessment  of 
damages  for  and  in  relation  to  roads,  bridges, 
or  property  otherwise  taken  for  public  use,  the 
persons  appointed  to  view,  review,  and  assess 
all  damages  shall  be  appointed  by  the  court 
of  quarter  sessions  of  the  county  of  Philadel- 
phia, in  the  same  manner  with  the  same  quali- 
fications, and  to  have  the  like  powers  anci  per- 
form the  like  duties,  as  is  provided  by  the  gen- 
eral laws  of  this  commonwealth."  The  6th 
section  of  the  act  of  April  21,  1858,  in  connec- 
tion with  the  act  of  March  16,  1866,  provided 
a  system  for  the  vacation  of  streets  peculiar  to 
the  city  of  Philadelphia;  a  system  perfect  in 
its  operation,  local  in  its  application,  and  as 
such  has  been  resorted  to  from  the  date  of  its 
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passage  in  all  proceedings  for  the  yacation  of 
streets  in  the  city  for  which  it  was  intended. 
That  the  6th  section  of  the  act  of  1858  was  in 
full  force  and  operation  before  the  passage  of 
the  acts  of  1889  and  1891  above  referred  to  was 
fully  settled  by  Mr.  Justice  Mitchell,  in  Vaech 
tion  of  Howard  Street,  142  Pa.  601.  As  it  is 
perfectly  clear  that  the  act  of  1858  is  a  local 
and  special  act,  so  far  as  it  provides  for  the  as- 
sessment of  damages  and  benefits  in  the  vaca- 
tion of  streets  and  proceedings  for  that  par- 
pose,  the  act  is  not  repealed,  and  the  court  of 
quarter  sessions  of  Philadelphia  had  fulljuris- 
dictlon  of  the  proceedings  in  that  court  There- 
fore it  follows  that  the  first,  tenth,  and  twelfth 
assignments  of  error  must  be  overruled. 

The  second,  third,  fourth,  ninth,  and  eley- 
enth  assignments  of  error  raise  the  principal 

?[uestion  in  this  case.  The  appellant's  case  fa 
ounded  upon  exceptions  to  the  report  of  the 
jury  of  view.  The  first  exception  filed  in  the 
court  below  is  as  follows: 

"1.  Because  it  appears  by  the  said  report 
that  none  of  the  claimants  to  whom  damages 
are  awarded  by  the  said  report  is  the  owner  of 
property  abutting  upon  the  portion  of  Melon 
street  vacated." 

This  exception  goes  to  the  very  root  of  the 
controversy.  The  first  duty  imposed  upon  the 
jury  of  view  by  the  act  of  assembly,  under 
the  provisions  of  which  they  were  acting  was 
"to  ascertain  and  report  to  the  court,  first,  what 
damages  the  parties  claiming  the  same  are  en- 
titled to  " 

.  Our  first  duty  in  considering  this  question 
is  to  inquire  whether  the  parties  claiming  are 
entitled  to  any  damage.  On  a  careful  exam- 
ination of  the  record  we  find  that  Melon  street 
from  the  west  side  of  Ninth  street  to  Ridge 
avenue  had  been  for  many  years  (prior  to  its 
partial  vacation)  a  public  highway  and  street. 
That  the  councils  of  Philadelphia,  by  ordi- 
nance duly  approved  on  July  14,  1891,  revised 
that  portion  of  the  city  plan  of  streets  com- 
prised between  Ninth,  Tenth,  and  Wallace 
streets,  and  Fairmount  avenue,  in  the  Thir- 
teenth ward  of  the  city  of  Philadelphia,  by 
striking  therefrom  that  portion  of  Melon  street 
lying  l^t  ween  the  west  line  of  Ninth  street  and 
a  point  182  feet  1^  inches  west  thereof  on  the 
south  side  of  Melon  street,  and  a  point  122  feet 
6|  inches  west  of  Ninth  street  on  the  north  side 
of  Melon  street.  It  further  appears  that  the 
properties  of  all  the  parties  to  whom  damages 
were  awarded  did  not  abut  on  the  part  of 
Melon  street  vacated,  but  commenced  at  the 
point  of  vacation,  extending  westward  toward 
Tenth  street  from  No.  913  to  924  on  the  south 
side  of  Melon  street,  and  from  918  to  925  on  the 
north  side  of  said  street,  Nos.  912  and  913 
being  nearest  to  the  vacated  portion  and  Nos. 
924  and  925  most  distant  therefrom.  It  fur- 
ther appears  from  the  viewers'  report  that  be- 
fore the  vacation  complained  of  Melon  street 
was  an  open  public  highway  from  Ridge 
avenue  to  the  west  side  of  Ninth  street  between 
Fairmount  avenue  and  Green  street,  in  the 
city  of  Philadelphia.  It  further  appears,  from 
the  revised  plan  referred  to  in  the  petition  and 
report  of  viewers  thereon,  that  the  properties 
Nos.  912  and  918,  measuring  from  the  center 
of  each  property,  are  141  feet  from  Nln^ 
street  and  250  feet  from  Tenth  street;  that  the 
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properties  Nos.  024  and  025,  from  the  centers 
thereof,  are  240  feet  from  Ninth  street  and  151 
feet  from  Tenth  street;  that  the  properties  Nos. 
918  and  019,  measuring  from  the  centers 
thereof,  are  102  feet  from  Ninth  street  and  190 
feet  from  Tenth  street.  It  further  appears 
from  said  revised  plan  that  Melon  street  is 
about  40  feet  in  width,  including  sidewalks, 
and  from  curh  to  curh  is  about  25  feet  in 
width.  It  further  appears,  in  the  language  of 
the  report  of  the  jury  of  view,  ''that  the  dam- 
tge  to  the  claimants'  properties  upou  Melon 
street  is  caused  by  the  closing  up  of  Ninth 
street  and  Melon  street  in  manner  aforesaid, 
thus  depriving  them  of  an  outlet  eastward  by 
way  of  Ninth  street  to  the  general  system  of 
streets  in  the  city  of  Philadelphia.  Their  out- 
let to  the  westwanl  is  not  in  any  way  iih- 
paired."  From  these  facts  disclosed  by  the 
record  we  have  this  proposition:  Are  the  own- 
ers of  thirteen  lots  abutting  on  the  portion  of 
Melon  street  not  vacated,  situated  about  equidis- 
tant between  Ninth  and  Tenth  streets,  entitled 
to  damages  by  reason  of  the  vacation  of  Ninth 
sod  Melon  streets,  thus  depriving  tbem  of  an 
outlet  eastward  to  the  general  system  of  streets 
while  their  outlet  westward  to  and  through 
Tenth  street  to  the  same  general  system  of 
streets  is  unimpaired? 

In  discussing  this  proposition,  in  order  to 
sustain  the  contention  and  claim  of  the  appel- 
lee it  must  clearly  appear  that  these  thirteen 
owners  of  properties  on  Melon  street  have  sus- 
tained injury  distinct  from  that  of  the  public 
in  general.  It  is  for  the  court  to  instruct  the 
]ur}\  as  matter  of  law,  what  constitutes  special 
injury,  and  the  jury  to  find  the  amount  thereof. 
In  this  case,  under  these  facts,  can  it  be  said, 
as  matter  of  law,  that  the  properties  Nos.  924 
and  925  have  been  specially  in jtired  and  Nos. 
926  and  027  on  the  same  street  have  not?  No 
such  rule  can  be  established,  and  no  attempt 
to  establish  such  a  rule  has  ever  been  success- 
fnlly  made  Properties  abutting  on  the  va- 
cateil  portion  of  a  street  are  specially  injured 
because  access  to  such  properties  is  essential 
to  the  enjoyment  thereof  and  is  so  coupled 
with  the  properties  as  to  be  a  part  thereof.  So, 
when  the  vacation  of  part  of  a  street  actually 
destroys  or  renders  impracticable  access  to 
properties  on  the  same  street,  but  not  abutting 
on  the  vacated  portion,  there  is  a  special  injury 
on  the  same  principle.  By  adhering  to  this 
role  it  is  easy  to  declare  what  constitutes  spe- 
cial injury.  By  departing  from  it  how  can 
juries  be  instructed  where  special  injury  be- 
gins and  ends?  The  language  of  the  act  of 
1858  is  as  broad  as  the  provisions  of  the  8th 
Kction  of  article  16of  theConsti  jtion,  and  the 
decisions  of  our  supreme  court.  In  construing 
the  constitutional  provision,  can  be  safely  re- 
sorted to  in  deciding  the  question  of  injury  in 
this  case.  In  Penusylvajiia  H,  Co.  v.  tAp- 
pineoU,  116  Pa.  472,  where  the  erection  of  the 
company's  elevated  tracks  on  the  opposite  side 
of  the  street  did  not  in  any  way  prevent  free 
sccess  to  the  plaintiff's  property,  it  was  held 
that  there  was  no  such  injury  thereto  as  would 
entitle  him  to  recover.  In  Chester  County  v. 
Brower,  117  Pa.  647,  where  the  county  had 
erected  a  bridge  over  a  creek  in  the  borough 
of  Phoenixville,  and  in  the  construction  of 
tbntmenta  or  approaches  to  the  bridge  had 
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built  a  wing  wall  In  front  of  the  plaintiiTs 
house  and  only  7  feet  distant  therefrom,  thereby 
seriously  intmering  with  his  access  thereto 
and  his  reasonable  use  and  enjoyment  of  the 
same,  it  was  held  that  the  plaintiff  was  entitled 
to  recover.  In  Penntyltania  R  Co.  v.  Mar- 
chant,  110  Pa.  641,  the  facts  were  that  the  ele- 
vated railroad  of  the  Pennsylvania  Railroad 
Company  was  built  on  the  south  side  of  Fil- 
bert street,  and  in  its  construction  in  no  way 
prevented  free  access  to  the  plaintiff' sproperty. 
Chief  Justice  Pazson  distinguished  the  case 
from  Pennayltania  R,  Co.  v.  Duncan  [111  Pa. 
852J,  where  access  to  the  property  was  de- 
stroyed. In  Oold  V.  PhUttddphia,  115  Pa. 
184,  where  the  city  authorities  left  the  street  in 
front  of  plaintiff's  property  in  such  bad  con- 
dition as  to  be  almost  impassable,  and  all  per- 
sons who  could  do  so  avoided  it,  whereby 
plaintiff's  business  as  an  innkeeper  was  greatly 
reduced,  because  of  the  fact  that  her  ingress  to 
and  egress  from  the  property  were  not  pre- 
vented, she  was  held  not  to  have  suffered  such  a 
special  injury  as  to  entitle  her  to  maintain  her 
action.  The  court  said,  in  affirming  the  cour 
below:  "The  learned  referee  ruled  this  case 
upon  the  familiar  and  well-settled  principle 
that  one  who  is  injured  by  a  public  nuisance, 
either  in  his  person  or  in  his  property,  cannot 
have  his  remedy  by  action  unless  be  can  show 
a  damage  which  is  peculiar  to  himself,  and 
different  in  kind  and  degree  from  and  l>eyond 
that  which  is  sustained  by  the  general  public" 
lu  Dooner  v.  Pennsylvania  R.  Co,  142  Pa.  86, 
among  other  facts  agreed  upon  was  the  follow- 
ing: "That  the  premises  of  the  plaintiff  con- 
sist of  a  lot  of  ground  and  a  three-story  brick 
messuage  thereon  erected,  situate  on  the  north 
side  of  Filbert  at  the  distance  of  84  feet  east 
of  Nioeteeoth  street,  containing  in  front  on 
Filbert  street  16  feet  and  extending  in  depth 
117  feet  to  Cutbbert  street.  The  said  Filbert 
street  is  51  feet  wide,  and  the  entire  width 
thereof  intervenes  between  the  plaintiff's 
premises  and  the  defendant's  road  at  the  point 
where  the  said  elevated  railroad  passes  in  front 
of  the  plaintiff's  premises."  It  was  held  that 
the  plaintiff  could  not  recover,  and  that  the 
case  was  governed  by  Pennsylvania  R.  Co.  v. 
Livpincott. 

In  Pennsylvania  8.  Valley  R.  Co.  v.  Walsh, 
124  Pa.  544,  and  Pennsylvania  8.  ValUy  R. 
Co,  V.  Zitmer,  124  Pa.  560,  the  plaintiffs  were 
awarded  damages  on  the  ground  that  access  to 
their  properties  was  cut  off,  and  in  his  opinion 
Chief  Justice  Paxson,  in  the  former  case,  says: 
"The  track  wa»  laid  close  to  the  curbstone  on 
the  side  of  the  street  next  to  the  plaintiff's  prop- 
erty, by  means  of  which  the  access  thereto,  if 
not  actually  cut  off,  was  rendered  danger- 
ous." 

In  MoQe^s  Appeal,  114  Pa.  470,  the  city  of 
Pittsburgh,  under  legislative  authority,  vacated 
a  portion  of  Washington  street  and  allowed  the 
Pennsylvania  Railroad  Company  to  occupy  the 
same.  McGee  owned  property  abutting  Wash- 
ington street  beyond  the  vacated  portion,  and 
applied  for  an  injunction  to  restrain  the  city 
and  railroad  company  from  vacating  the  street. 
The  injunction  was  dissolved  on  the  ground 
that  "public  streets  and  highways  belong  to 
the  commonwealth,  and  when  the  government 
sees  fit  to  vacate  them  the  consequential  1om» 
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if  there  be  any,  mudt  be  borDe  by  those  who 
suffer  it." 

The  cases  from  other  states  cited  by  appel- 
lant's couosel  in  their  exhaustive  and  able 
arj?iiment  are  strikingly  in  point. 

Smith  Y.  Boston,  7  Gush.  254.  was  a  petition 
for  assessment  of  damages  alleged  to  have  been 
done  to  the  plaintiff  in  his  property  by  the  dis- 
continuance of  a  portion  of  Market  street,  in 
the  city  of  Boston,  by  the  order  of  the  mayor 
and  aldermen. 

The  discontinuance  complained  of  was  all 
that  part  of  Market  street  covered  by  the  Bos- 
ton &  Maine  Extension  Railroad,  the  proprie- 
tors of  which  had  been  permitted  by  their  char- 
ter to  extend  their  road  through  part  of  the 
city.  The  petitioner  owned  several  lots  on  or 
near  Market  street,  and  offered  to  prove  that 
the  value  of  each  bad  been  lessened  and  the 
rent  of  one  or  more  of  them  diminished,  but  it 
appeared  that  no  one  of  the  parcels  bounded 
on  that  part  of  the  street  which  had  been  dis- 
continued, and  that  all  were  accessible  by 
other  public  streets.  The  presiding  judge 
ruled  that  the  petitioner  was  not  by  law  en- 
titled to  prove  and  recover  any  damages,  be- 
cause neither  of  his  estates  abutted  on  that 
part  of  Market  street  which  was  discontinued, 
and  by  his  direction  a  verdict  was  entered  for 
the  respondents.  Upon  exception  to  this  rul- 
ing the  case  was  heard  in  the  supreme  court. 

The  Massachusetts  Revised  Statutes,  chap. 
24,  ^  11,  provides  for  payment  if  any  damage 
shall  be  sustained  by  any  person  in  their  prop- 
erty by  the  laying  out,  altering,  or  discontinu- 
ing of  any  highway. 

8haw,  Ghief  Justice,  in  overruling  the  ex 
ceptions,  said:  "He  [plaintiff]  may  feel  it  [the 
inconvenience  from  shutting  up  of  the  street], 
more  in  consequence  of  the  proximity  of  bis 
lots  and  buildings,  still  it  is  a  damage  of  like 
kind,  and  not  in  its  nature  peculiar  or  specific. 
.  .  .  Though  a  man  who  lives  near  it  [an 
obstruction  in  a  highway]  and  has  occasion  to 
pass  it  daily,  suffers  a  damage  altogether  greater 
than  one  who  lives  at  a  distance,  he  can  have 
no  private  action,  because  in  its  nature  it  is 
common  and  public." 

The  damage  complained  of  in  this  case, 
though  it  may  be  greater  in  degree  in  conse 
quence  of  the  proximity  of  the  petitioner's 
estate,  does  not  differ  in  kind  from  that  of 
the  other  members  of  the  community  who 
would  have  occasion,  more  or  less  frequent- 
ly, to  pass  over  the  discontinued  highway. 
The  petitioner  has  free  access  to  all  his  lots. 
The  burden  of  his  complaint  therefore  is  that 
in  going  to  some  of  his  houses  in  some  direc- 
tions he  may  be  obliged  to  go  farther  than  he 
otherwise  would.  So  must  the  inhabitants  of 
the  south  end  of  the  city,  or  the  citizens  of 
other  towns,  with  their  teams  or  carriages, 
who  have  a  right  to  use  the  discontinued  high- 
way. 

To  the  same  effect  are  Davis  v.  Hampshire 
County  Comrs.  168  Mass.  218,  11  L.  R.  A.  750; 
Hammond  v.  Worcester  County  Comrs.  154 
Mass.  509;  Stanwood  v.  Maiden,  157  Mass.  17, 
10  L.  R.  A.  691. 

In  Chicago  v.  Union  Bldg.  Asso.  102111.  879, 
40  Am.  Rep.  598,  it  was  proposed  to  vacate  a 
street,  and  a  property  owner  three  and  one- 
half  blocks  away  filed  a  bill  to  prevent  it,  al- 
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leging  that  it  wotild  thereby  suffer  great  dam- 
age  to  its  property.  The  supreme  court  re- 
versed the  decree  of  the  lower  court,  giantin^ 
the  prayer  of  the  bill,  on  the  ground  that  do 
special  or  peculiar  injury  was  shown,  since  it 
could  not  be  reasonably  claimed  that  the  clos- 
ing of  the  street  in  any  degree  interfered  with 
access  to  its  lot  or  its  use  and  enjoyment. 
Though  this  property  had  been  specially  as- 
sessed as  benented  by  the  opening  of  the  por- 
tion of  the  street  now  to  be  vacated,  it  was  held 
that  this  gave  it  no  special  property  in  that  part 
of  the  street. 

In  Kimball  v.  Homan,  74  Mich.  699.  petition 
for  certiorari  to  review  action  of  commissioner 
discontinuing  Gentre  street  from  Hall  street  to 
Home  street.    Plaintiff  claimed  to  own  land 
on  the  south  side  of  Home  street  and  east  side 
of  Gentre  street.    Notice  of  proceedings  was 
given  only  to  landowners  on  that  portion  of 
street  discontinued.    The    Michigan   statute, 
which  allowed  highways  or  parts  of  highways 
to  be  discontinued,  required  notice  to  l^  given 
to  owners  and  occupants  of  land  through  or 
adjoining    which  it  was  proposed  to  discon- 
tinue; and  also  that  the  commissioner  should 
view  the  premises,  determine  the  necessity  of 
discontinuing  the  highway,  and  appraise  the 
damage  on  account  thereof,  if  any  is  claimed. 
It  was  held   that  the  meaning  of  this  was  to 
confine  the  adjacency  to  the  part  discontinued, 
and  that  the  only   persons  who  can  complain 
must  be  such  as  are  directly  affected  in  their 
convenience  of   access  to    their  property,  and 
who  are  liable  to  lose  their  immediate  means 
of  communication,  and  that  plaintiff,  who  had 
another  mode  of  access  to  his  property,  had 
no  interest  in  the  proceeding. 

In  Shaubut  v.  St,  Paul  <fc  5.  C  R,  Co,  21 
Minn.  504,  plaintiff  was  an  owner  of  land 
upon  a  street,  another  part  of  which  was  un~ 
lawfully  obstructed  by  the  defendant.  Held, 
that  the  injury  suffered  by  plaintiff  in  conse- 
quence of  the  obstruction  was  an  injury  in 
common  with  the  public  at  large,  theonlv  dif- 
ference in  the  injury  suffered  by  him  and  tiiat 
suffered  by  the  public  being  a  difference  in  de- 
gree, not  in  kind.  The  court  said:  "What 
might  be  the  plaintiff's  rights,  if  the  obstruc- 
tions had  the  effect  to  cut  off  access  to  his 
land,  we  need  not  inquire,  since  both  the  dia- 
gram and  the  testimony  in  the  case  show  that 
he  has  that  access,  through  other  streets,  with- 
out the  necessity  of  passing  over  the  obstructed 
portion  of  Washington  street" 

In  BraJcken  v.  Minneapolis  d  St.  L.  R.  Co, 
29  Minn.  41,  where  the  question  of  obstructing 
access  arose,  the  court  held  that  the  owner  of 
land  abutting  on  a  public  street  has,  as  such,  a 
special  interest  in  the  street,  different  from 
that  of  the  general  public,  as  to  entitle  him  to 
maintain  a  private  suit  for  damages  against  the 
party  who  wrongfully  obstructs  the  street  in 
front  of  or  near  his  property  so  as  practically 
to  cut  off  public  access  to  it. 

Be  Vacation  of  Gentre  Street,  115  Pa.  247, 
does  not  sustain  the  right  of  property  owners 
on  the  same  street  not  abutting  on  the  part  va- 
cated to  recover  special  damages.  By  an  ex- 
amination of  the  case  in  the  court  below, 
reported  in  17  W.  N.  G.  809,  it  appears  that  the 
plaintiff's  property  abutted  on  Gentre  street. 

Re  Vacation  of  Houiard  Street,  142  Pa.  GOl, 
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decides  that  the  act  of  1868  is  constitutional, 
ADd  w^as  in  fall  operation  in  the  city  of  Pbila- 
delpbta  on  January  25,  1880,  and  does  not 
tooch  the  question  under  consideration. 

It  is  claimed  bv  the  appellees  that  Mellcr  ▼. 
F^%l€idelphia,  160  Pa.  614,  mles  this  case,  and 
fully  sustains  the  court  below  on  the  question 
of  injury  and  damage.    To  this  proposition 
the  ly^riter  of  this  opinion  and  the  majority  of 
this  court  do  not  assent.    The  facts  in  Mellor 
V.  J^hiladdphia,  as  stated  by  the  reporter,  are 
AS  follows:  ''At  the  trial  it  appeared  that  the 
sixteen  plaintiflFs  owned  houses  and  lots  on 
Trenton  avenue,  a  narrow  street  running  east 
and  west  along  the  Pennsylvania  Railroad  in 
Frankford.    Ten  of  the  properties  were  be- 
tween   Orthodox  street  and  Margaret  street. 
Six  of  ttfe  properties  were  to  the  west  of  Or- 
thodox street.    The  first  group  of  ten  proper- 
ties had  ingress  and  egress  by  Trenton  avenue 
to  enter  Ortbodpz  street  or  Margaret  street. 
The  second  group  of  six  properties  had  ingress 
and  egress  hj  Trenton  avenue  to  Orthodox 
street  or  Oiford  street,  which  was  8d0  feet 
further  west.    Councils  of  the  city  of  Phila- 
delphia, deeming  it  desirable  to  do  away  with 
grade  crossiugs,  passed  an  ordinance  to  lower 
the  grade  of  Orthodox  and  Margaret  streets 
and  thuB  carry  them  under  the  railroad.    In 
carrying  out  this  work,  the  streets  were  de- 
praved about  15  feet,  cutting  oflF  access  by 
vehicles  to  and  from  the  flret  group  of  ten 
properties,  and  also  cutting  off  access  by  way 
of  Orthodox  street  to  the  second  group  of  six 
houses."    In  bis  charge,  speakine  of  the  west- 
ern group  of  six  properties.  Judge  Thayer  said: 
"If  you  find  that  the  cutting  down  of  Ortho- 
dox street  has  materiallv  impaired  the  facili- 
ties which  the  owners  of  these  properties  had 
hefore  for  getting  into  and  out  of  their  pro- 
perty, that  Oxford  street  cannot  afford  them 
the  facilities  which  they  had  before  because 
the  road  between  Oxford  street  in  front  of 
these  houses  and  Orthodox  street  is  so  narrow 
that  waeons  and  carts  cannot  conveniently 
enter  and  turn  round,  if  you  find  that  the  prop- 
erty  has  been  materially  damaged  by  that, 
ana   that  they  now  have  only  one  wav  of 
egress  from  their  properties,  which  is  in  itself 
a  defective  way,  putting  them  to  great  incon- 
venience and  affecting  the  value  of  the  pro- 
perty, theu  I  charge  you  that  such  an  injury 
is  within  the  protecUon  of  the  Constitution, 
and  you  should  find  for  the   plaintiffs    for 
whatever  damages   the   properties   have  ac- 
tually sustained  in  consequence  of  the  altered 
grade.'* 

Under  the  facts  thus  stated  and  found  the 
Jury  assessed  damages  in  favor  of  the  owners 
of  both  groups  of  properties,  on  the  priociple 
that  where  access  to  properties  is  practically 
destroyed  a  special  injury  results,  though  tbe 
property  does  not  abut  on  the  street  or  part  of 
street  vacated  or  chaoged. 

In  the  case  last  above  cited,  two  streets  run 
Ding  at  ri^ht  angles  to  Trenton  street  were  so 
changed  in  graae  by  depression  as  to  render 
Trenton  avenue  impossible  of  access  between 
the  two  streets,  and  on  account  of  tbe  narrow- 
ness of  Trenton  street  on  tbe  citv  plan,  it  being 
so  narrow  between  Orthodox  and  Oxford  streets 
that  wagons  and  carts  could  not  conveniently 
enter  and  turn  round,  there  was  no  difference 
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in  the  degree  of  injury,  and,  under  the  pecu- 
liar facts  of  the  case,  both  groups  of  properties 
received  special  iujury  by  being  deprived  of 
the  means  of  egress  and  ingress. 

In  this  case  no  such  facts  exist.  That  the 
properties  in  question  on  Melon  street  were 
deprived  of  their  outlet  eastward  is  undis- 
puted. It  is  equally  undisputed  that  Melon 
street,  before  the  vacation,  was  an  open  public 
highway  from  Ridge  avenue  to  the  westerly 
side  of* Ninth  street;  that  it  was  49  feet  wide, 
including  sidewalks,  and  25  feet  wide  from 
curb  to  curb.  And  it  is  also  undisputed  that 
their  outlet  westward  was  not  in  any  way  im- 
paired. The  western  half  of  the  properties 
were  some  of  them  as  near  Tenth  street  as 
Ninth  street,  and  the  extreme  easterly  property 
was  only  about  100  feet  nearer  Ninth  than 
Tenth  street.  The  most  that  can  be  said  is 
that  these  propertv  owners  were  inconve- 
nienced in  being  deprived  of  an  additional 
outlet;  but,  under  the  facts  in  this  case,  they 
suffered  no  special  injury  which  tbe  general 
public  did  not  suffer  in  common  with  them, 
and  they  are  therefore  not  entitled  to  dam- 
ages. 

The  distinction  between  tbe  case  of  MeUor  v. 
Philadelphia,  160  Pa.  614,  and  the  case  under 
consideration  is  obvious.  In  the  former  case 
the  municipal  authorities,  when  they  depressed 
the  grade  of  Orthodox  street,  knew,  from  the 
plan  of  streets  in  the  vicinity,  that  Trenton 
street  was  so  narrow  between  Orthodox  and 
Oxford  streets  that  access  by  way*  of  Oxford 
street  was  practically  destroyed,  and  that  a 
special  injury  to  every  property  between  these 
streets  must  result.  This  element  of  damage 
pervaded  the  case  and  was  fairly  submitted  to 
the  jury  at  the  trial,  and  the  judgment  was 
afiirmed.  In  tbe  case  under  consideration  the 
appellees  were  inconvenienced,  and  the  facta 
clearly  show  that  their  access  to  the  plan  of 
general  streets  by  way  of  Tenth  street  is  open, 
ample,  unobstructed,  and  unimpaired,  and 
frum  the  facts  thus  established  it  follows  that 
the  appellees  have  sustained  no  special  injury. 
In  the  former  case  k  eiU  de  eac  resulted  that 
could  not  be  used.  In  the  case  under  con- 
sideration a  cul  de  sae  also  resulted,  but  no 
owner  of  property  abutting  thereon  is  deprived 
of  free  access  to  his  propertv. 

In  Lawrence  v.  Philadelphia,  154  Pa.  20,  we 
have  the  proposition  of  the  owner  of  thirteen 
adjoining  houses  and  lots,  four  of  which 
fronted  on  Second  street,  in  the  city  of  Phila- 
delphia, four  adjoining  on  Venango  street, 
and  five  others  adjoining  on  Cooper  street. 
Second  street  crossed  Venango  street  and  Coop- 
er street  at  right  angles.  The  grade  of  Sec- 
ond street  was  rais^  9  feet,  and  this  change 
of  grade  cut  off  access  to  the  properties  on 
Venango  and  Cooper  streets  absolutely  by  way 
of  Second  street.  Under  the  facts  thus  stated 
the  court  held  that  the  plaintiff  could  recover 
damages  to  his  property  fronting  on  Second 
street  caused  by  tbe  change  of  its  grade,  but 
could  not  recover  as  to  his  properties  on  Ve- 
nango and  Cooper  streets.  Jo  the  report  of 
that  case  the  facts  do  not  fully  appear,  but  the 
plaintiff  could  have  been  denied  the  right  to 
damages  to  his  property  on  Venango  and  Coop- 
er streets  only  on  the  ground  that  he  had 
free  access  thereto  through  other  streets  con- 
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Dectiog  with  the  general  system  of  streets  in 
the  city  of  Fbiladeiphia.  Thus  explained, 
this  case  fully  supports  the  appellant's  posi- 
tion. 

It  is  urged  by  the  appellees  that  because  the 
jury  of  view  gave  special  danoages  to  each  of 
the  thirteen  property  owners,  it  therefore  fol- 
lows, by  implication,  that  their  finding  was 
based  upon  some  facts  warranting  the  giving 
of  such  damages.  But  such  implication  is  re- 
butted, and  roust  fall  in  connection  with  the 
undisputed  facts  which  the  record  discloses,  to 
wit,  that  before  the  vacation  Melon  street  was 
an  open  public  highway,  nearly  50  feet  wide, 
and  the  outlet  through  this  open  highway  to 
Tenth  street  was  not  in  any  way  impaired  by 
the  vacation.  Under  this  view  of  the  case  it 
follows  that  the  second,  third,  fourth,  ninth, 
and  eleventh  assignments  of  error  must  be  sus- 
tained. 

The  fifth,  sixth,  and  seventh  assignments  of 
error  are  overruled.  While  the  jury  of  view, 
under  the  terms  of  the  petition  filed  in  the  court 
below,  had  no  right  to  ascertain  and  report  any 
damage  caused  by  the  vacation  of  Ninth  street, 
yet,  having  done  so,  in  connection  with  the 
damage  caused  by  the  vacation  of  Melon  street, 
if  we  were  to  a£9rm  the  court  below  this  court 
could  order  the  filing  of  a  proper  and  sufficient 
release  on  the  part  of  the  appellees  as  to  all 
damage  caused  by  the  vacation  of  Ninth  street, 
so  as  to  thoroughly  protect  the  rights  of  the  ap- 
pellant. 

In  considering  the  eighth  and  twelfth  as- 
signments of  error,  we  must  first  notice  the 
character  of  the  question  submitted  to  the  jury 
of  view  on  the  subject  of  benefits.  By  the 
provisions  of  the  act  of  1858,  we  have  seen  that 
the  first  duty  of  the  jury  of  view  was  ''to  as- 
certain and  report  to  the  court  what  damages 
the  parties  claiming  were  entitled  to;  and,  sec- 
ond, to  assess  and  apportion  the  same  among 
and  against  such  owners  of  land  as  shall  be 
benefited  by  such  opening,  widening,  or  vacat- 
ing any  such  road  or  street." 

This  statutory  provision,  if  followed,  was  a 
sure  guide  U)  the  jury  of  view  in  assessing,  ap- 
portioning, and  reporting  benefits.  They  were 
commanded  to  ascertain  the  owners  of  land 
benefited  and  report  the  same  to  the  court. 
Like  any  other  statutory  submission,  their 
award  must  be  in  conformity  with  the  statu- 
tory requirements,  and  if  it  fails  in  that  re- 
spect it  cannot  be  sustained.  In  their  report 
the  jury  found  that  all  the  land  abutting  on 
both  sides  of  the  portion  of  Melon  street  va- 
cated belonged  to  the  Philadelphia  &  Reading 
Railroad  Company.  The  jury  further  found 
''that  in  the  construction  of  the  Philadelphia 
&  Reading  Terminal  Railroad  and  its  necessary 
works  that  company  had  entered  upon  and  oc- 
cupied a  portion  of  Ninth  street  so  stricken 
from  the  city  plan,  and  also  that  portion  of 
Melon  street  which  has  been  stricken  from  the 
city  plan,  as  aforesaid."  And  further,  "that 
the  Philadelphia  &  Reading  Terminal  Railroad 
Company  is  specially  benefited  to  an  amount 
not  less  than  $9,750.^' 

Nowhere  in  the  viewer's  report  does  it  ap- 
pear that  the  Philadelphia  &  Reading  Terminal 
Railroad  Company  was  the  owner  of  any  land 
benefited  at  the  time  the  report  was  made  and 
filed.  If  that  compaoy  was  not  the  owner  of 
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land  benefited,  it  was  not  liable  to  assessment 
for  benefits:  if  it  was,  then  it  was  the  impera- 
tive duty  of  the  jury  to  affirmatively  find  and 
report  that  fact  to  the  court.  Such  is  the  com- 
mand of  the  statute. 

In  Btitenbavgh  v.  Chester  VdOey  R.  Oa.  2\ 
Pa.  105,  Mr.  Justice  Woodward  says:  *«But  to 
enable  the  court  to  determine  in  every  case 
whether  the  viewers  have  confined  their  assess- 
ment of  damages  to  the  subject-matter  pro- 
vided for  in  the  general  law,  or  in  special  acts 
of  incorporation,  it  is  .apparent  the  report 
should  exhibit  the  grounds  of  the  assessment." 

In  this  case  the  jury  have  reported  that  the 
Philadelphia  &  Heading  Terminal  Railroad 
Company  is  benefited,  but  they  did  not  find  an- 
other equally  important  fact  prescribed  by  the 
statute,  to  wit.  that  the  said  company  Vas  the 
owner  of  land  benefited.  We  are  asked  by 
the  appellees  to  find  the  necessary  ownership 
of  land  in  the  Reading  Terminal  Railroad 
Company  from  the  viewers'  report  by  implica- 
tion; if  we  do,  the  implication  must  be  a  neces- 
sary implication.  Does  it  follow  of  necessity 
that  because  the  appellant  was  in  actual  occu- 
pancy of  a  portion  of  Melon  street  vacated,  it 
was  therefore  the  owner  of  land  as  contem- 
plated by  the  statutory  provision?  Whether 
the  company  is  there  in  possession  of  the  va- 
cated street  for  one  year  or  one  hundred  years, 
whether  as  lessee  or  licensee,  does  not  appear. 
From  the  fact  of  occupancy,  ownendiip  does 
not  follow  by  necessary  implication. 

It  is  also  urged  that  from  the  fact  that  the 
jury  found  that  the  appellant  was  benefited  in 
the  sum  of  at  least  $9,750,  therefore,  by  impli- 
cation, it  follows  from  the  finding  of  that  fact 
that  the  company  must  have  been  the  owner 
of  land,  or  the  jury  would  not  have  found  it 
was  benefited.  Such  a  proposition  answers 
itself,  for  the  fact  that  the  jury  found  the  ap- 
pellant benefited  in  no  way  implies  its  owner- 
ship of  land. 

In  Re  Vacation  cf  Centre  Street,  115  Pa.  247, 
the  report  of  the  jury  stated  that  in  conse- 
quence of  the  vacation  of  the  street  the  peti- 
tioners had  received  special  damage,  and  that 
the  land  owned  by  the  Pennsylvania  &  Schuyl- 
kill Valley  Railroad  Company  in  the  locality 
pf  said  portion  of  said  street  had  received 
special  benefit  from  said  vacation.  This  was 
held  a  sufficient  description  of  property  and 
ownership,  and  warranted  the  jury  in  assess- 
ing the  benefits  against  the  company.  That 
case,  however,  is  not  an  authority  sustaining  the 
position  of  the  appellees;  in  fact,  it  is  to  the 
contrary.  The  assessment  and  apportionment 
of  benefits  not  appearing  to  be  against  the 
owner  of  land  in  the  report  of  viewers  filed  in 
the  court  below,  said  report  therefore  cannot 
be  sustained.  The  eighth  and  twelfth  assign- 
ments of  error  are  sustained. 

The  judgment  is  reversed,  and  the  report  of 
the  jury  of  view  set  aside  at  the  cost  of  the  ap 
pellees. 

RiCB,  P.  J.,  dissenting: 

The  appellant's  counsel  contend  that  there 
cannot  be  any  recovery  by  the  claimants,  be- 
cause none  of  them  was  the  owner  of  property 
within  that  part  of  Melon  street  which  was 
vacated.  They  do  not  claim  that  they  were 
not  damaged— and  in  the  face  of  the  report  of 
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Tie  wen,  onappealed  from,  cannot  do  t^o— but 
do  contend  that  there  must  be,  not  only  dam- 
age, but  injury  in  the  legal  sense  must  exist. 

To  tbis  latter  proposition  I  give  my  unqual- 
ified assent,  but  I  am  not  prepared  to  concede 
that  the  loss  which  the  claimants  have  sus- 
tained in  consequence  of  the  closing  up  of 
Ninth  street  and  the  eastern  end  of  Melon 
street  is  damnum  ab9que  injuria. 

The  right  to  compensation  for  loss  sustained 
by  a  property  owner  in  consequence  of  the  va- 
cation of  a  street  is,  in  Pennsylvania,  purely 
statutory.  It  was  clearly  decided  in  Paul  v. 
Carver,  24  Pa.  d07,  64  Am.  Dec.  649.  that  the 
lefrfslatare  has  power  to  vacate  streets  and  high- 
ways which,  in  its  judgment  or  that  of  the 
mnnidpal  authorities  to  whom  the  power  is 
delegated,  are  useless,  inconvenient,  or  burden- 
some, and  this  without  proyiding  compensa- 
tion to  the  owners  of  land  incidentally  injured. 

Judge  Black  said,  "Surrendering  the  right 
of  way  over  a  public  road  to  the  owners  of  the 
soil  is  not  taking  private  property  for  public 
nse,  and  the  proprietors  of  other  land  inciden- 
tally injured  bv  the  discontinuance  of  the  road 
are  not  entitled  to  compensation." 

This  doctrine  was  in  harmony  with  the  rul- 
ing in  (/Connor  v.  Pitttburqh,  18  Pa.  189,  that 
*'tbe  constitutional  provision  for  the  case  of 
private  property  taken  for  public  use  extends 
not  to  the  case  of  property  injured  or  destroyed : 
but."  added  Chief  Justice  Gibson,  "it  follows 
not  that  the  omission  may  not  be  supplied  by 
ordinary  legislation." 

The  injustice  which  constantly  resulted 
from  the  ruling  in  this  case—an  injustice  which 
Chief  Justice'  Gibson  thought  so  ^eat  that  it 
ought  to  be  remedied  by  appropriate  legisla- 
tion— was,  to  some  extent,  provided  aeainst  by 
§  10,  art  1,  and  §  8.  art.  16,  of  the  Constitu- 
tion of  1874;  but  it  has  been  held,  for  reasons 
which  in  no  way  affect  the  present  case,  that 
an  injury  causecf  by  the  vacation  of  a  street  is 
not  within  these  constitutional  provisions. 
No  private  property  is  "taken  or  applied  to 
public  use"  within  the  meaning  of  the  section 
first  referred  to,  or  "taken,  injured,  or  de- 
stroyed by  the  construction  or  enlargement  of 
their  works,  highways,  or  improvements" 
within  the  meaning  of  the  section  last  men- 
tioned.   MeQee'B  Appeal^  114  Pa.  470. 

But  it  is  too  plain  for  argument  that  a  prop- 
erty owner  may  suffer  injury  in  consequence 
of  the  yacation  of  a  street,  not  only  different 
in  degree,  but  different  in  kind,  from  that  suf- 
fered by  the  general  public.  It  is  the  same 
kind  of  an  injury  which  he  suffers  from  a 
change  of  grade;  and,  upon  the  same  principles 
of  justice  and  equity  which  were  recognized  in 
O^ Connor  v.  Pittthurgh,  and  which  led  to  the 
adoption  of  the  constitutional  provisions  above 
referred  to,  the  state,  although  as  the  sovereign 
having  power  to  inflict  it  without  compensat- 
ing him,  may  give  such  compensation,  and 
provide  for  its  payment  by  the  state  or  the  mu- 
nicipality, or  its  apportionment  amongst  the 
persons  or  properties  benefited.  This  was  ex- 
pressly decidea  in  the  construction  of  the  very 
act  under  which  the  present  proceedings  were 
had.  Ba  TaeaUon  €f  Centre  Street,  116  Pa. 
«47. 

"That  the  Commonwealth  was  under  no 
constitutional  obligation  to.  pay  for  the  dam- 
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age  caused  by  yacating  a  street  was  decided 
in  Paul  V.  Carver,  24  Pa.  207.  64  Am.  Dec. 
649,  and  is  so  held  under  the  present  Constitu- 
tion. McQe^B  Appeal,  114  Pa.  470.  But  it 
has  neyer  licen  helcl,  nor.  so  far  as  I  am  aware, 
seriously  contended,  that  the  legislature  might 
not  put  such  obligation  on  the  Commonwealth 
or  its  agents  by  statute.  The  principle  of 
compensation  was  extended  by  the  present 
Constitution  so  as  to  include,  in  certain  cases, 
not  only  property  taken,  but  property  injured. 
This  provision  might  have  been,  anitl  to  some 
extent  was.  In  fact,  anticipated  by  statutes  pro- 
viding for  such  compensation  by  assessments 
in  tbe  nature  of  special  and  local  taxation." 
Vacation  of  Botoard  Street,  142  Pa,  601;  Hare 
V.  Riee,  142  Pa.  608,  Mitchell,  J. 

The  legislature,  in  the  exercise  of  its  un- 
doubted power,  haying  guaranteed  compensa- 
tion for  injury  caused  to  private  property  by 
the  vacation  of  a  street,  the  question  arises 
whether  the  right  is  limited  to  properties  abut- 
ting on  the  portion  of  the  street  vacated.  No 
one  could  or  does  contend  that  an  unqualified 
affirmative  answer  to  this  question  would  be 
justified  upon  any  principle.  If,  for  illustra- 
tion. Ninth  and  Tenth  streets  had  been  va- 
cated, we  think  no  one  would  say  that  the 
properties  of  tbe  claimants  abutting  on  that 
portion  of  Melon  street  lying  between  the  two 
streets  vacated  would  not  suffer  injury  in  a 
legal  sense,  or  that  the  legislature  did  not  in- 
tend to  give  compensation  for  the  kind  of  in- 
jury which  those  properties  would  sustain. 
Undoubtedly  tbe  legii^Iature  might  refuse  com- 
pensation in  such  a  case,  but  has  not  done  so. 

But  it  is  said  that  in  the  case  supposed  access 
to  the  property  of  the  claimants  would  be 
wholly  destrovejd,  while  in  the  casein  hand  ac- 
cess by  way  of  Ninth  street  only  is  taken  away. 
But  why  should  the  statute  be  construed  to 
give  a  right  to  compensation  in  tbe  one  case 
and  not  in  tbe  other?  What  authority  is  there 
for  saying  that  a  claimant  must  show  that  he 
has  been  wholly  deprived  of  access  to  his  prop- 
erty in  order  to  entitle  him  to  recover  dam- 
ages? Take  the  case  in  hand.  The  claimants 
may  still  go  to  and  from  all  parts  of  the  city 
by  way  of  Tenth  street,  but  are  now  compellecl 
to  go  further  to  reach  points  to  the  eastward. 
Tbis  is  an  inconvenience,  and  by  the  diversion 
of  travel  may  cause  a  depreciation  in  the  value 
of  their  property;  but  it  is  generally  held  to  be 
the  same  kind  of  inconvenience  as  that  which 
all  tbe  inhabitants  of  the  city  traveling  that 
way  mu8t  suffer.  It  is  an  interference  with  the 
right  of  pa.ssage  over  the  street  which  was  be- 
fore enioyed,  and  is  not  of  itself  a  legal  wrong 
for  which  a  private  suit  at  common  law  could 
have  been  sustained. 

It  may  be  conceded  that  it  is  not  an  injury 
for  which  the  claimants  would  be  entitled  to 
recover  damages  under  the  statute;  but,  in  ad- 
dition to  tbe  right  of  passage  which  they  en- 
joyed in  common  with  the  general  public,  was 
their  right  or  interest  in  the  street  as  a  mode 
of  access  to  their  properties,  and  there  may  re- 
sult from  a  destruction  or  impairment  of  access 
a  special  injury  which  would  not  be  sustained 
by  the  other  members  of  the  general  public. 
It  would  seem  to  be  manifest  that  the  conver- 
sion of  an  open  highway  connecting  with  an- 
other street  into  Skcul  aeeae  would,  as  to  the 
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properties  thus  deprived  of  one  mode  of  in- 
^ess  and  egress,  be  evidence  of  a  special  in- 
iurj,  possibly  differing  in  degree,  but  not  In 
kind,  from  that  resulting  from  closing  up  both 
ends  of  the  street. 

A  variety  of  special  circumstances — the 
width  of  the  street  upon  which  the  properties 
abut,  the  grade,  the  kind  of  traffic,  the  dis- 
tance— would  enter  into  the  determination  of 
the  amount  of  damages  sustained.  In  some 
cases  they  might  be  very  trifling;  but  cases 
may  very  readily  be  imafi;ined  where  they 
would  be  very  serious;  andl  am  not  prepared 
to  say  that  the  mere  fact  that  the  properties  do 
not  abut  on  the  portion  of  the  street  vacated 
would  be  conclusive  upon  the  legal  question — 
whether  such  an  act  would  be  an  injury. 

The  learned  counsel  for  the  appellant  frankly 
concede  that  the  question  is  a  new  one  in 
Pennsvlvania.  Therefore,  we  are  not  pre- 
vented by  authoritative  precedents  from  giving 
that  interpretation  to  the  statute  which  will 
carry  out  the  manifest  intention  of  the  legisla- 
ture to  remedy  an  injustice,  which  Paul  v. 
Carver  showed  was  possible  under  the  law  as 
it  stood  before. 

I  agree  that  some  well-defined  principle 
ought  to  control  the  assessment  of  damages; 
but  there  is  a  difficulty  in  laying  down  a  gen- 
eral rule  applicable  to  all  cases,  and  the  rule 
contended  for  seems  to  derive  its  chief  support 
from  the  supposed  inconveniences  that  would 
result  if  it  is  not  adopted. 

This  argument  is  not  without  force,  but  it 
seems  to  me  that  it  is  given  too  much  weight. 
It  is  said  if  the  rule  contended  for  is  not  estab- 
lished, where  will  be  the  limit  to  claims  for 
damages?  Questions  like  this  can  be  addressed 
with  much  more  force  to  the  legislature  than 
to  the  courts;  but,  after  all,  the  difficulties 
which  would  arise  from  a  more  liberal  inter- 
pretation of  the  statute  are  more  imaginary 
than  real;  they  are  not  greater  than  those 
which  might  have  been,  and  indeed  were  an- 
ticipated from  the  introduction  into  the  funda- 
mental law  of  the  principle  of  compensation 
for  the  injury  and  destruction,  as  well  as  the 
taking,  of  private  property  in  the  exercise  of 
the  right  of  eminent  domain.  It  is  not  to  be 
supposed  that  the  legislature  were  ignorant  of 
the  difficulties  which  are  now  urged  upon  our 
consideration,  but  they  were  not  of  sufficient 
gravity  to  deter  them  from  enacting  a  law 
broad  enough  in  its  terms  to  secure  compensa- 
tion to  these  claimants,  if,  in  fact,  they  have 
suffered  substantial  injury  of  a  special  nature. 
It  is  as  broad  as  the  constitutional  provision; 
the  injury  is  of  the  same  kind  as  that  caused 
by  a  change  of  grade;  there  is  no  reason  for  a 
stricter  rule  in  one  case  than  in  the  other;  and 
there  is  no  authoritative  decision  which  re- 
quires us  to  make  a  distinction. 

If  I  am  correct  in  this,  then  the  language  of 
Chief  Justice  Sterrett,  in  Mdlor  v.  Phiiadei- 
phia,  160  Pa.  614,  construing  the  constitu- 
tional provision  and  applying  it  to  a  case  of 
damages  caused  by  a  change  of  grade,  might 
appropriately  have  been  written  for  this  case. 
"Defendant  s  contention  was  that  this  provi- 
sion is  inapplicable  to  any  of  the  cases  under 
consideration,  because  neither  of  the  properties 
fronts  or  abuts  on  either  of  the  streets  the 
grade  of  which  was  changed.    This  would, 
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indeed,  be  a  very  narrow  and  unreasooable  con- 
struction of  the  words  above  quoted,  especial- 
ly in  view  of  the  history  and  object  of  the 
constitutional  provision.  .  .  .  There  is  noth- 
ing in  the  phraseology  of  the  section  that  can 
be  even  tortured  into  a  limitation  of  its  pro- 
visions to  property  fronting  or  abutting  on  the 
particular  work,  highway,  or  improvement,  by 
the  construction  or  enlargement  of  which  said 
property  was  injured  or  destroyed.  The  sec- 
tion in  question  cannot  be  thus  narrowly  con- 
strued without  reading  into  it  words  which  are 
not  in  it  and  were  never  intended  to  be 
there." 

The  case  is  like  this  in  so  many  parts  that  it 
seems  to  me  that  it  might  be  regarded  as  rul- 
ing it.  There  access  to  the  properties  by  way 
of  Orthodox  street  was  destroyed  by  lowering 
the  grade  of  the  latter  street;  but  Trenton  ave- 
nue,upon  which  the  properties  abutted, and  Ox- 
ford street,  which  ft  intersected,  remained  as 
before.  Here  access  to  the  properties  by  way 
of  Ninth  street  was  destroyed  by  the  vacation 
of  that  street  and  the  eastern  end  of  Melon 
street;  but  the  portion  of  the  latter  street  on 
which  these  properties  abut  and  Tenth  street, 
which  intersects,  are  unchanged.  The  outlet 
in  that  direction  remains  as  before.  In  neither 
case  was  access  to  the  properties  wholly  de- 
stroyed, but  in  t>oth  cases  the  conversion  of  the 
highway  in  front  of  them  into  a  blind  street 
was  evidence  of  an  impairment  of  access  to  the 
properties  which  might  be  proper  to  submit  to 
a  jury  under  appropriate  instructions  of  the 
kind  given  in  the  cited  case. 

Whether  the  injury  was  as  great  in  this  case 
as  in  that  it  is  impossible  to  say  without  hav- 
ing a  knowledge  of  all  the  facts  which  would 
have  been  brought  before  the  court  if  an  ap- 
peal had  been  taken,  as  was  done  in  the  case 
cited,  but  cannot  come  before  the  court  on  ex- 
ceptions to  the  report  It  is  true  we  have  the 
undisputed  facts — that  the  properties  do  not 
abut  on  the  part  of  the  street  vacated;  that  the 
street  is  nearly  50  feet  wide;  and  that  the  out- 
let to  the  westward  is  the  same  as  before.  If 
these  facts  are  sufficient  in  law  to  base  a  con- 
clusion that  the  claimants  have  not  sustained 
an  injury  which  would  entitle  them  to  recover 
the  damages  allowed  by  the  viewers — ^if,  in 
other  words,  we  can  say,  as  a  matter  of  law, 
that  access  to  their  properties  has  not  been  im- 
paired— then  the  report  ought  to  have  been  set 
aside.  But  this  is  what  we  must  declare  if  we 
sustain  the  appellant's  second,  third,  fourth, 
ninth,  and  eleventh  assignments  of  error,  and 
I  do  not  think  we  can  do  so  and  at  the  same 
time  harmonize  our  decisions  with  the  just 
principle  upon  which  a  recovery  was  allowed 
in  Mellor  v.  Philadelphia, 

It  is  argued  that  an  affirmance  of  the  judj?- 
ment  of  the  quarter  sessions  in  this  case  will 
be  in  the  face  of  every  authority  upon  the 
question.  I  haVe  endeavored  to  show  that 
such  a  ruling  would  be  in  entire  harmony  with 
the  principle  enunciated  in  Mellor  v.  Phila- 
delphia, and,  if  time  and  space  permitted,  I 
think  that  it  could  be  shown  that  it  is  not  in 
conflict  with  the  great  weight  of  authority. 
It  is  true,  some  of  the  cases  do  lay  down  the 
rule  that  where  a  part  of  a  street  is  vacated 
those  whose  property  does  not  abut  upon  the 
vacated  portion,  and  who  have  access  to  their 
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property  by  the  remaining  portion  of  the  street, 
cannot  complain. 

In  some  of  the  states,  especially  in  Massa- 
c)iusett8,  this  rule  has  been  adhered  to  with 
peat  strictness,  but  even  there  the  principle 
irwsA  thus  explained  in  one  of  the  latest  cases: 
It  is  not  enoueh  to  show  that  a  shop  has  suf- 
fered by  the  diversion  of  travel,  or  that  the 
owner  finds  travel  less  convenient  at  a  distance 
from  his  place,  if  the  access  to  the  system  of 
public  streets  remains  substantially  unim- 
paired. Stanwood  ▼.  Maiden,  157  Mass.  17, 16 
L.  R.  A.  591.  In  that  case  the  court  said  that 
the  means  of  access  were  ample,  and  in  the 
leading  case  in  that  state,  Smith  v.  Boston,  7 
Cusb.  254,  the  court  said:  '*The  petitioner  bas 
free  access  to  all  his  lots  by  public  streets." 

Are  we  prepared  to  declare  in  this  case  that 
access  to  the  claimants'  properties  has  not  been 
impaired?  Caifthe  court  say  to  these  claim- 
ants *'one  opening  to  your  properties  is  suffi- 
cient for  your  purposes,  therefore  no  legal  in- 
jury has  been  done  to  you  by  closing  the  other?" 
Could  we  say  that  if  their  properties  fronted 
on  two  parallel  streets,  or  were  on  the  corner 
of  two  streets,  one  of  which  was  vacated?  Is 
it  not  more  in  accord  with  sound  principle  to 
say  that  their  right  of  access  was  not  limited 
by  the  frontage  of  their  properties,  but  ex- 
tended to  the  two  intersecting  streets,  and  that 
it  is  for  the  jury  to  siyr  whether,  under  all  the 
circumstances,  the  claimants  have  suffered  sub- 
stantial damages  in  consequence  of  the  closing 
of  one  mode  of  access? 

A  learned  text-writer,  after  reviewing  the 
authorities,  says:  "It  has  been  held  that  the 
vacation  and  closing  of  one  street  afforded  no 
ground  of  complaint  when  access  remained  by 
other  streets,  but  we  should  doubt  this  proposi- 
tion as  universally  applicable."  Lewis,  £m. 
Doro.  §  184.  Another  writer  says:  '*But 
the  more  liberal  opinion  is  that  the  fact  that 
access  may  be  had  from  another  direction  is 
not  conclusive  evidence  that  there  is  no  legal 
injury  to  property."  Randolph,  Em.  Dom. 
§  411.  He  cites  Uargan  v.  LouiniOe,  if.  A.  d 
a  B.  Co.  89  Kv.  212,  6  L.  R.  A.  840,  as  de- 
ciding that  "if  a  convenient  way  be  cut  off, 
leaving  only  a  decidedly  inconvenient  one,  the 
abuttini;  owner  may  have  compensation." 
•  If  we  leave  out  of  consideration  the  cases 
which  are  based  wholly  on  a  construction  of 
constitutional  provisions  like  ours,  and  cases 
where  the  statutes  under  consideration  were 
held  not  to  contemplate  the  recovery  of  conse- 
quential dama^,  it  will  be  found  that  the 
cases  in  which  it  has  been  held  that  the  rigid 
rule,  as  stated  by  the  appellant,  applies,  where 
the  street  was  converted  into  blcuI  de  sac,  are 
very  few,  although  I  do  not  say  that  there  are 
none. 

In  Chicago  v.  Union  Bldg,  A$9o,  102  III.  880, 
40  Am.  Rep.  598,  the  part  of  the  street  to  be 
vacated  was  three  and  one-half  blocks,  ^  of  a 
mile  distant,   and  tEe  only  injurious  conse- 

SLiences  were  that  persons  passing  from  the 
aimant's  property  down  the  street  would 
have,  on  arriving  at  the  obstruction,  to  go  a 
little  further  and  make  a  slight  detour — pre- 
cisely the  same  injury  that  would  be  sus- 
tained by  evexy  person  having  to  pass  by  that 
route. 

In  Bast  8t.  Louis  Y.  aFlynn,  119  Dl.  200, 
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59  Am.  Rep.  795,  the  question  decided  was,  as 
stated  by  the  court,  "Can  defendant,  as  a  mat- 
ter of  law,  be  held  liable  to  the  plaintiff  for 
damages  resulting  from  the  vacation  of  streets 
and  alleys  between  Front  and  Fourth  streets, 
'—the  vacation  being  in  another  block  in  the 
city  than  that  in  which  plaintiff's  property  is 
situated?" 

So,  in  Michigan,  it  was  held  that  a  peti- 
tioner had  no  interest  and  was  not  entitled  to 
notice  of  proceeding  because  he  could  not 
reach  the  discontinue  way  without  crossing  a 
public  street  {KimbaU  v.  Homan,  74  Mich.  6^); 
but  where  the  discontinuance  of  a  highway 
leaves  the  way  to  a  landowner's  house  a  eul 
de  sac,  he  is  directly  interested  in  the  proceed- 
ings and  is  entitled  to  notice.  Ooss  v.  Weit- 
phalia  Twp,  Highway  Comrs.  68  Mich.  608. 

In  Whiisett  v.  Union  Depot  A  R.  Co,  10  Colo. 
243,  none  of  the  lots  of  the  plaintiff  abutted  on 
those  portions  of  the  streets  or  alleys  vacated, 
but  all  were  on  other  blocks;  hencie  the  court 
properly  held  that  the  access  to  and  egress 
from  his  lot  is  not  affected  by  the  vacating  or- 
dinances passed  by  the  city. 

The  same  was  the  case  in  Olasgow  v.  8t. 
Louis,  107  Mo.  198.  and  the  court  held  that  the 
case  was  not  within  the  constitutional  provi- 
sion because  there  was  no  physical  interfer- 
ence with  the  plaintiff's  property  and  no  right 
of  easement  connected  therewith  or  entrance 
thereto  was  affected. 

In  the  other  Missouri  case  cited  by  the  ap- 
pellant (Bailey  v.  Culver,  12  Mo.  App.  175), 
the  point  decided  was  that  "the  substitution 
of  a  deflected  alley  for  a  straight  one  does  no 
more  than  to  change  the  direction  of  their  ex- 
terior communications,  and  this  being  at  a 
point  beyond  the  confines  of  their  property,  is 
as  harmless  to  their  absolute  rights  as  if  it 
were  in  any  other  part  of  the  city.  ' 

The  case  was  precisely  the  same  in  principle 
as  those  in  which  the  street  vacated  was  in  an- 
other block,  and  was  put  upon  the  same  ground, 
namely,  that  being  compelled  to  travel  further 
to  reach  other  points  it  was  an  inconvenience 
which  the  claimants  would  suffer  in  common 
with  the  general  public. 

Neither  of  the  Minnesota  cases  cited  (Shau- 
but  V.  St.  Paul  d  S.  C,  R,  Co,  21  Minn.  502, 
and  Brdkken  v.  Minneapolis  &  St,  L,  R,  Co.  29 
Minn.  41),  is  parallel  to  the  present  one.  The 
first  is  not  because  the  obstruction  was  in  an- 
other block,  and  the  second  is  not  because  ac- 
cess was  wholly  cut  off.  Both  are  in  point, 
however,  because  they  recognize  the  general 
principle  that  the  right  of  access  gives  an 
abutting  landowner  a  special  interest  in  the 
street,  even  beyond  the  limits  of  the  frontage 
of  his  property. 

The  case  of  Coster  v.  Albany,  48  N.  T.  899, 
is  sometimes  cited  in  support  of  the  proposi- 
tion that  the  vacation  and  closing  of  one  street 
affords  no  ground  of  complaint  where  access 
remains  by  other  streets;  but  a  careful  reading 
of  that  case,  I  think,  shows  that  it  was  decided 
upon  a  construction  of  the  statute  which  con- 
fessedly cannot  be  given  to  our  statute,  namely, 
that  it  did  not  give  the  right  to  consequential 
damages. 

It  is  sometimes  said  that  the  right  of  an 
abutting  landowner  in  an  open  street  is  coex- 
tensive only  with  the  necessities  of  the  case; 
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but  this  doctrine  cannot  be  sustained  upon  any 
sound  principle,  nor  by  the  weight  of  author- 
ity where  a  statute  as  broad  as  ours  is  in  force. 

In  Duke  BuccUtich  ▼.  Metropolitan  Bd,  of 
Works,  L.  R.  5  H.  L.  418,  cited  in  Randolph 
on  Eminent  Domain,  g  411,  the  right  of  ac- 
cess to  the  river  Thames  was  held  to  apper- 
tain to  every  foot  of  the  adjacent  land  of  the 
plaintiff,  though  access  had  been  habitually 
gained  at  a  single  point  only.  The  same  prin- 
ciple was  held  to  apply  where  the  tract  in 
question  abutted  on  more  than  one  street.  The 
deprivation  of  access  to  one  street  is  an  injury, 
although  another  street  affords  egress.  Fort 
Scott,  W.  <fc  W.  R.  Co.  V.  Fox,  42  Kan.  490. 

I  have  made  this  review  of  the  cases,  most 
of  which  were  cited  by  the  learned  counsel  for 
the  appellant,  not  to  show  that  thev  expressly 
decide  that  a  recovery  can  be  had  in  such  a 
case  as  this,  but  to  show  that  it  is  not  decided 
by  the  great  weight  of  authority  that  there 
cannot  be  a  recovery. 

Coming  back  to  a  consideration  of  the  case 
upon  general  principles,  and  assuming  that  a 
property  owner  can  recover  such  damages 
only  as  are  special  to  him,  and  that  this  in- 
cludes only  damages  consequent  upon  a  de- 
privation or  impairment  of  access  to  his  prop- 
erty, I  would  hold  that  the  facts  set  forth  in 
this  report,  whether  taken  singly  or  together, 
do  not  raise  a  presumption  of  law  or  of  fact 
that  the  claimants  have  not  suffered  such  dam- 
age, and  the  report  being  in  due  form  is  suffi- 
cient to  sustain  the  assessment. 

Is  the  omission  of  the  viewers  to  report  spe- 
cifically that  the  appellant  is  an  owner  of  land 
benefited  by  the  vacation  a  fatal  defect? 

In  Re  Vacation  of  Centre  Street,  115  Pa.  247, 
it  was  decided  that  the  assessment  of  special 
benefits  for  the  purpose  of  raising  a  fund  to 
pay  those  who  have  been  damaged  by  the  va- 
cation of  streets  is  a  species  of  taxation,  and 
within  the  power  of  the  legislature.  It  was 
also  held  that  under  the  act  of  1858  now  under 
consideration,  the  assessment  might  be  made 
against  the  owner  of  the  land  benefited  person- 
ally. Chief  Justice  Sterrett  said:  "While  it 
is  perhaps  true  that  such  assessments  are  gen- 
erally against  the  property  benefited,  and  not 
against  the  owner  thereof  personally,  the  fact 
that  the  le^rislature  has  authorized  them  to  be 
made  against  the  owner,  as  in  this  case,  can- 
not affect  the  constitutionality  of  the  law.  The 
object,  in  either  case,  is  to  provide  a  mode  of 
collecting  the  assessment,  and  that  is  wholly 
within  the  discretion  of  the  legislature. 
Desty,  Taxn.  286." 

It  is  nevertheless  true  that  the  assessment 
can  only  be  made  against  the  owner  of  the 
land,  and  that  the  assessment  cannot  exceed 
the  benefit  to  the  land.  Both  of  these  facts 
should  appear  expressly  or  by  necessary  impli- 
cation in  the  report;  but  it  seems  that  an  omis- 
sion to  describe  the  land  is  not  a  fatal  defect. 
Re  Vacation  of  Centre  Street,  115  Pa.  247.  But 
the  ordinance  annexed  to  and  made  part  of 
the  i>etition,  and  referred  to  in  the  report,  con- 
tains this  clause:  ** Provided,  That  the  Phila- 
delphia &  Reading  Terminal  Railroad  Com- 
pany shall  pay  all  expenses  and  damages  aris- 
ing from  the  said  revision,  and  that  it  shall 
enter  into  a  contract  with  the  city  of  Philadel- 
phia, in  a  form  to  be  approved   by  the  city 
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solicitor,  covenanting  to  pay  all  f<ucfa  expenses^ 
and  damages,  and  to  indemnify  the  city  ox 
Philadelphia  from  anj  liability  for  or  on  ac- 
count of  the  said  revision." 

It  may  be  fairly  inferred  that  the  oontracl 
was  entered  into  in  compliance  with  the  cod- 
dition,  for  the  report  stnes  that  the  revision  of 
the  city  plans  contemplhted  b/  the  orrlinance 
was  made  and  duly  confirmed  by  the  board  of 
surveyors,  and  that  the  appellant,  in  the  con- 
struction of  its  necessary  works,  had  entered 
upon  and  occupied  those  portions  of  Ninth 
and  Melon  streets  stricken  from  the  city  plan 
as  aforesaid. 

The  report  further  sets  forth  "the  vacation 
of  Melon  street  on  account  of  the  closing;  of 
Ninth  street  for  the  benefit  of  the  Philadelphia 
&  Reading  Terminal  Railroad  Company  was 
part  of  a  general  scheme  or,  plan  for  toe  re- 
vision pf  plans  of  the  city  streets  in  the  vicinity 
of  Philadelphia  &  Reading  Terminal  Railroad 
Company,  made  necessary  by  the  building  of 
its  elevated  railroad  to  its  new  terminal  station 
at  Twelfth  and  Market  streets,  in  the  city  of 
Philadelphia." 

Under  these  circumstances  may  not  a  fair 
presumption  of  such  ownership  of  land  as 
would  make  the  appellant  liable  to  assessment 
arise  from  the  occupancy  of  it  by  works  of  the 
permanent  character  referred  to  in  the  petition 
and  report?  It  is  said  Ihat  no  such  presump- 
tion can  arise,  because  the  report  shows  that 
all  the  land  abutting  on  that  part  of  Melon 
street  stricken  from  the  city  plan  belongs  to 
the  Philadelphia  &  Reading  Railroad  Com- 
pany; but  it  by  no  means  follows  that  this  is 
the  only  land  which  would  subject  the  owner 
to  assessment,  nor  am  I  convinced  that  the 
ownership  contemplated  by  the  statute  must 
be  in  fee  simple. 

It  appears  with  sufficient  certainty  that  the 
appellant  is  in  the  actual  occupancy  of  land 
which  might  subject  the  owner  to  assessment 
for  benefits  thereto,  with  works  of  a  perma- 
nent nature,  namely,  an  elevated  road  connect- 
ing with  its  terminal  station  at  Twelfth  and 
Market  streets;  that  the  ordinances  were 
passed  for  the  benefit  of  the  appellant,  and 
upon  condition  that  it  would  pay  the  expenses 
and  damages  caused  by  the  vacation  of  the 
streets;  that  it  had  actually  received,  and  is  ih 
the  enjoyment  of,  the  benefits  which  were  in- 
tended, and  it  may  be  fairly  inferred  that  it 
has  complied  with  the  condition  by  entering 
into  the  contract  required  by  the  ordinance. 

These  facts,  taken  together,  take  the  place 
of  a  formal  and  specific  averment  of  the  own- 
ership of  land.  But,  say  the  counsel  for  the 
appellant,  the  roadbed  of  a  railroad  company 
cannot  be  assessed  with  benefits  for  such  an 
improvement,  and  cite  the  sidewalk  and  pav- 
ing cases  in  support  of  the  proposition.  But, 
as  has  been  seen,  this  is  not  an  assessment 
against  the  roadbed,  but  against  the  owner. 
The  cases  referred  to  were  decided  principally 
upon  the  ground  that  the  improvements  then 
under  consideration  could  not,  from  their  very 
nature,  be  a  special  benefit  to  the  roadway  of 
a  railroad  company,  but  the  vacation  of  a 
street  may  be,  and  manifestly  was  in  this  case, 
a  benefit;'  and  when  we  come  to  the  question 
of  ownership  it  makes  very  little  diiferenoe 
whether  the  appellant  owns  the  roadbed  in  fee 
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or  has  only  the  right  of  way.  Junction  R,  Co, 
w.  PhUaddphia,  88  Pa.  i24. 

I  would  therefore  hold  that  the  omission  re- 
ferred to  in  the  assignment  of  error  under  con- 
sideration was  not.  under  the  circiimsiances, 
fatal  to  the  report.  In  order  to  prevent  mis- 
understanding, however,  it  should  be  stated 
that  this  is  not  pot  upon  the  ff round  that  the 
contract  referrra  to  in  the  ordinance,  even  if 
entered  into  by  the  appellant,  would  entitle  the 
claimants  to  recover  damages  if  their  property 
is  so  situated  that  it  has  not,  or  could  not,  le- 
ceive  legal  injury  in  consequence  of  the  vaca- 
tion of  the  streets  in  question.  The  fact  is  re- 
ferred to  simply  in  connection  with  the  facts 
S8  to  the  occupancy  of  the  land  as  bearing 
upon  the  question  raised  by  the  assignment 
of  error  under  consideration. 

For  these  reasons,  in  connection  with  the 
reasons  assifrned  by  the  malority  of  the  court 
upon  the  other  two  questions  raised  in  the 
case,  I  would  aflSrm  the  Judgment  of  the  court 
below. 

Beavbb,  J.fConcorsin  the  foregoing  dissent- 
ing opinion. 

Mewn,  Frank  M«  Cody*  K.  Hjunpton 
T<»ddt  and  WilUjun  H  Siaake*  for  appel- 
lant Jacob  L.  8tadelman: 

It  ia  not  necessary  to  state  in  terms  upon  the 
record  that  the  case  involves  the  construction 
or  application  of  the  Constitution,  if  the  record 
otherwise  shows  that  fact. 

MilUr  M.NieholU,  17  U.  8.  4  Wheat.  811,  4 
L.  ed.  578;  Chicago  L.  Int,  Co,  v.  Needles,  118 
n.  8.  674,  28  L.  ed.  1084. 

This  case  is  identical  with  MeOor  v.  PhUadelr 
phia,  160  Pa.  614,  and  is  ruled  by  the  princi- 
ples laid  down  in  that  case. 

For  the  assessment  of  benefits  upon  the  Phil- 
adelphia &  Reading  Terminal  Railroad  Com- 
pany we  relv  upon  the  case  of  Be  Vacation  of 
Centre  Street,  115  Pa.  247. 

Under  the  earlier  constitutional  provisions 
this  court  has  uniformly  held  that  the  word 
"taken"  was  to  be  interpreted  literally. 

Caee  of  Philadelphia  A  T.  R,  Co,  6  Whart.  35, 
86  Am.  Dec  202;  Struthers  v.  Dunkirk,  W.  d  P, 
JL  Co,  87  Pa.  282;  O'Connor  v.  PittOmrgh,  18 
Pa.  189;  Monongahela  Nat,  Co,  ▼.  Ooon»,  6 
Watts  &  8.  101. 

To  remedy  this  evil,  to  suppress  this  mis- 
chief, the  clause  of  the  section  under  consider- 
ation was  adopted,  the  words  '  'injured  or  de- 
atroyed"  being  added  to  cover  the  cases  of 
consequential  damage  not  included  and  re- 
lieved against  by  the  word  "taken"  as  con- 
atrued  by  the  court. 

8  Meredith,  Const.  Debates,  597;  Pueey  ▼. 
Allegheny,  98  Pa.  522;  Pennsylvania  R  Co, 
T.  Lippineoit,  116  Pa.  472;  Pennsylvania  R  Co. 
▼.  Marehant,  119  Pa.  541. 

If  the  property  of  a  citizen  had  been  injured 
and  depreciated  in  value  by  the  act  of  another 
citixen  by  obstructing  a  highway  or  otherwise 
injuring 'his  property,  the  party  injured  would 
have  an  action  to  recover  his  damages,  and  if 
the  nature  of  the  injury  was  such  that  one  ver- 
dict would  compensate  for  all  time,  then  the 
measure  of  damage  was  the  total  loss,  present 
and  future. 

Miller  y.  Wilson,  24  Pa.  114;  Palmer  v.  8il- 
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verthom,  82  Pa.  66;  Com.  v.  Passmore,  1  Serg. 
&  R  217;  Seelj/  v.  Alden,  61  Pa.  802.  100  Am. 
Dec.  642;  Dufflefd  v.  Roseuzitmg,  144  Pa.  520; 
Paul  V.  Carver,  24  Pa.  207,  64  Am.  Dec.  649. 

The  legislature  has  imposed  the  liability  on 
the  city  of  Philadelphia  by  the  act  of  1858  to 
make  compensation  for  the  damage  done  bv  the 
vacation  of  a  street,  and  the  constitutional 
phrase  under  consideration  likewise  gives  a 
right  of  action  for  injuries  of  this  character. 

Rigney  v.  Chicago,  102  III  64. 

For  a  state  to  depreciate  the  value  of  the 
property  of  a  citizen  by  agencies  which  at  com- 
mon law  would  have  sustained  an  action  be- 
tween private  individuals  without  making 
compensation  is  a  deprivation  of  property  in- 
hibited by  the  Constitution  of  the  state  and  the 
Constitution  of  the  United  8tates. 

Hare,  Am.  Const  Law,  p.  i$57:  Putnpelly  v. 
Oreen  Bay  d  M.  Canal  Go.  80  U.  8.  18  Wall 
166,  20  L.  ed.  557;  Baltimore  A  P,  R.  Co,  v. 
Fifth  Baptist  Church,  108  U.  8.  817,  27  L.  ed. 
789;  Columbia  DeUnrare  Bridge  Co,  v.  Oeisss, 
85  N.  J.  L.  558;  West  River  Bridge  Co.  v.  Dix, 
47  D.  8.  6  How.  507.  12  L.  ed.  585. 

Mesars,  William  W.  Porter,  Frederick 
J.  Oeiger,  George  <{•  Horwita,  and  Ed- 
ward Srooka*  Jr.,  for  appellant  William  H. 
Bower: 

Where  access  to  private  property  has  been 
injured  or  destroyed  by  the  vacation  of  a 
street  in  Philadelphia,  and  there  has  been  a 
consequent  depreciation  in  the  value  of  the 
property,  the  owner  is  entitled  to  compensation 
therefor. 

Prior  to  1858  no  damages  whatever  could  be 
recovered  for  injury  to  property  arising  from 
the  vacation  of  a  public  road. 

Paul  V.  Carver,  24  Pa.  207,  64  Am.  Dec. 
649. 

The  law,  as  it  existed  prior  to  1858,  was,  so 
far  as  the  city  of  Philadelphia  is  roDcerned,  ' 
entirely  changed  by  the  act  of  April  21,  1858, 
which  establishes  the  right  of  parties  claiming 
the  same  to  damages  occasioned  by  the  vaca- 
tion of  streets  in  Philadelphia. 

Re  Vacation  of  Centre  Street,  115  Pa.  247; 
Vacation  of  Houiard  Street,  142  Pa.  601;  Phil- 
adelphia  dt  R.  Terminal  R,  Go.'s  Appeal,  1  Pa. 
8uper.  Ct.  68. 

In  the  case  of  the  opening  of  a  street  it  is  not 
necessary  that  a  property  shall  have  occupied 
a  portion  of  the  land  actually  comprised  within 
the  limits  of  the  street  opened  in  order  that  its 
owner  may  be  entitled  to  compensation. 

Snyder  v.  LancasUr,  20  W.  N.  C.  184. 

By  reason  of  the  similarity  of  the  acts  pro- 
viding for  compensation  in  cases  of  change  of 
grade,  the  same  rule  as  to  damages  must  apply 
to  the  vacation  of  streets. 

Oeiger  v.  Norrietown,  6  Mont.  Co.  L.  Rep. 
157;  Afellor  v.  Philadelphia,  160  Pa.  614. 

In  order  that  an  owner  may  recover  dam- 
ages for  injury  to  access  to  property,  conse- 
quent upon  a  chance  of  grade,  his  property 
need  not  abut  upon  the  street  the  grade  of 
which  has  been  changed,  nor  need  the  access 
be  entirely  destroyed. 

The  omission  of  a  Jury  of  view,  appointed 
to  assess  damages  among  the  owners  of  land 
benefited  by  the  vacation  of  a  street,  to  find  in 
express  terms  in  their  report  that  the  person 
against  whom  the  damages  are  assessed  is  the 
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owner  of  land  benefited  by  tbe  vacation,  is  not 
a  fatal  defect  in  the  proceedings. 

Be  Vacation  of  Centre  Street,  116  Pa.  247;  Mt. 
Pleasant  y.  Baltimore  d  0.  B,  Go,  188  Pa.  865, 
11  L.  R  A.  620;  Philadelphia,  MeCann,  v. 
Philadelphia  d  B.  B  Co.  177  Pa.  292. 84  L.  R. 

A.  664. 

Mr.  Edward  Thippen  for  appellants 
Barab  A.  Eddowes  et  at. 

Mewre.  John  6.  Lamb  and  Thomas 
Hart,  Jr.,  for  appellee: 

Unless  a  case  involves  public  interest,  or  the 
decision  is  likely  to  be  of  importance  as  a  prece- 
dent, or  a  decision  of  tbe  supreme  court  is 
important  to  settle  a  matter  upon  which  there 
is  a  diversity  of  opinion  in  other  courts,  the 
supreme  court  will  not  trench  upon  tbe  final 
character  of  a  judgment  of  the  superior  court. 

Kraetner  v.  Guarantee  Trvet  <fc  8.  D.  Co, 
178  Pa.  416;  Ex  parte  Lau  Ou>  Sew,  141  U.  8. 
683.  86  L.  ed:  868;  Be  Woode,  148  U.  8.  202, 
86  L.  ed.  126;  Tjiu  Ow  Beto  v.  United  States, 
144  U.  8.  47,  86  L.  ed.  840;  American  Constr. 
Co.  V.  JaeksonviUe,  T.  4t  K.  W,  B  Co.  148  U. 

B.  872,  87  L.  ed.  486. 

Appeals  to  this  court  should  not  depend  upon 
the  very  partial  view  of  an  unsuccessful  party 
In  the  superior  court  that  a  constitutional  ques- 
tion is  involved. 

Where  a  plaintiff  below  has  had  a  free  and 
fair  trial,  and  where  bis  rights  are  measured, 
not  by  laws  made  to  affect  him  individually, 
but  by  general  provisions  of  law  applicable  to 
all  in  like  condition,  even  if  he  can  be  con- 
sidered deprived  of  his  property  bv  an  adverse 
result,  the  proceedings  so  resulting  were  in 
"due  process  of  law"  as  that  phrase  is  used  in 
the  Constitution  of  the  United  8tates. 

Marchant  v.  Pennsylvania  B.  Co,  168  U.  8. 
880,  88  L.  ed.  761. 

It  must  appear  from  the  record  that  the  va- 
lidity of  the  act  of  Congress  or  the  constitu- 
tionality of  the  state  law  was  drawn  in  question. 

Miller  v.  liidioUs,  17  U.  8.  4  Wheat.  811.  4 
L.  ed.  678. 

The  opinion  of  a  court  in  rendering  its  de- 
cision is  not  a  part  of  the  record. 

England  v.  Gebhardt,  112  U.  S.  602,  28  L.  ed. 
811;  Gathcart  v.  Com,  87  Pa.  108. 

The  benefit  conferred,  on  the  basis  of  which 
an  act  assessing  the  costs  of  a  municipal  im- 
provement can  only  be  held  to  be  constitu- 
tional, must  be  a  benefit  to  property. 

Allegheny  City  v.  Western  Pennsylvania  B. 
Co.  188  Pa.  875. 

Local  assessments  can  be  made  only  for  im- 
provements which  confer  peculiar  local  bene- 
fits upon  property  which  adjoins  the  improve- 
ment, and  it  is  not  competent  to  assess  the  cost 
of  improving  a  part  of  a  street  of  a  city  upon 
property  not  situated  upon  the  street  to  be  im- 
proved. 

MoretDood  Avenue,  160  Pa.  20;  FtftyFourth 
Street,  166  Pa.  8;  Park  Avenue  Sewers,  160 
Pa.  488;  Witman  v.  Beading,  160  Pa.  876. 

In  a  petition  of  this  kind  there  must  be  set 
out  the  particular  thing  on  account  of  which  it 
Is  claimed  the  damage  arises.  It  cannot  be 
tolerated  that  under  a  petition  claiming  dam- 
ages for  the  vacation  of  one  street,  damages  for 
the  vacation  of  some  other  street,  even  though 
it  may  be  connected  with  the  former,  can  be 
recovered. 
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Elliott,  Roads&Streets,  p.  258;  Bean's  Road, 
85  Pa.  280;  Road  in  Lower  Merion,  58  Pa.  66; 
Be  Damages  of  Porter,  1  Pearson  (Pa.)  158; 
Boad  in  Boss  Twp.  86  Pa.  87;  Chartiers  Town- 
ship Boad,  48  Pa.  814. 

It  is  nothing  to  say  that  the  vacation  of 
Melon  street  was  part  of  the  same  general 
scheme  as  moved  the  vacation  of  Ninth  street, 
and  that  both  were  for  the  same  purpose. 

If  this  petition  had  been  drawn  in  terms  for 
the  vacation  of  Ninth  street,  the  petitioners 
would  not  have  been  permitted  to  recover  there- 
for. 

Laiorenee  v.  Philadelphia,  154  Pa.  20. 

If  a  private  individual  had  obstructed  Melon 
street  precisely  as  it  has  been  vacated,  it  is  be- 
yond controversy  that  according  to  the  law  of 
Pennsylvania  an  owner  of  property  on  the 
part  of  the  street  not  vacated,  who  still  en- 
joyed full  access  to  his  property  by  means 
thereof,  would  not  be  entitled  to  sue. 

Knowles  v.  Pennsylvania  B.  Co.  175  Pa.  623. 

The  utmost  that  can  be  claimed  for  the  act 
of  1858  is  that  it  therebv  provided  com|:>ensa- 
tion  for  property  peculiarly  or  specially  in- 
jured by  the  vacation  of  streets. 

In  the  present  case,  however,  no  such  spe- 
cial damage  is  averred,  nor  can  there  be  such 
damage. 

The  legislature  has  the  power  to  vacate  a 
public  street,  and  the  consequential  loss,  if  anv 
there  be,  must  be  borne  by  those  who  suf- 
fer it. 

Paul  T.  Carver,  24  Pa.  207,  64  Am.  Dec. 
649. 

The  effect  of  tbe  passage  of  the  act  of  1858 
is  to  give  damages  in  the  case  of  the  vacation 
of  streets  to  those  who  had  suffered  such  spe- 
cial damage  as  would  have  entitled  them  to  re- 
cover in  an  action  at  common  law  had  the  act 
of  vacation  been  an  unauthorized  one. 

1  Hare,  Am.  Const.  Law,  p.  417;  Bigneyy.  Chi- 
cago, 102  111.  64;  Chicago  v.  Union  Bldg.  Asso. 
102  III.  880,  40  Am.  Kep.  608;  McCarthy  v. 
Metropolitan  Bd,  of  Works,  48  L.  J.  C.  P.  N. 
8.  885;  Pennsylvania  B.  Co.  v.  Lippineott,  116 
Pa.  472;  Pennsylvania  B  Co.  v.  Marchant,  119 
Pa.  541. 

Damage  of  the  kind  alleged  here  is  not  such 
SDecial  damage 

Black  V.  Philadelphia  A  B,  B.  Co.  58  Pa.  249; 
Cox  V.  Philadelphia,  W.  A  B.  B.  Co.  10  W.  N.  C. 
552;  Coa^s  Appeal,UW.N.  0.511;  Beffner  v. 
Com,,  Kline,  28  Pa.  108;  Buck  Mountain  Coal 
Co.  V.  Lehigh  CoaldJSav,  Co.fiXS  Pa. 91, 88 Am. 
Dec.  584;  Sparfmwk  v.  Union  Pass,  B  Co,  b4: 
Pa.  401;  Gold  v.  Philadelphia,  115  Pa.  184; 
Dooner  v.  Pennsylvania  B.  Co,  142  Pa.  36; 
Eobson  V.  Philadelphia,  156  Pa.  181;  Jones  v. 
Erie  di  W.  V.  B.  Co.  161  Pa.  80,  17  L.  R.  A. 
758;  Lawrence  v.  Philadelphia,  154  Pa.  20; 
KnowUs  V.  Pennsylvania  B  Co.  176  Pa.  629. 

The  right  of  action  for  an  obstruction  in  a 
highway  can  never  be  determined  by  the  dis- 
tance at  which  a  party  resides  from  it. 

Pierce  v.  Ik^,  7  Cow.  609;  Hifbee  v.  Cam^ 
dendbA.B  Co,  19  N.  J.  £q.  278;  Shauhut  v. 
St.  Paul  dfS,  O.B,  Co.  21  Minn.  602. 

The  very  question  presented  in  this  case  has 
been  decided  in  a  number  of  other  states. 

Ooster  V.  Albany,  48  N.  T.  899;  Kim- 
ball V.  Homan,  74  Mich.  699;  Gerhard  v. 
Seekank  Biver   Bridge  Comrs.   16  R  L  884; 
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WhiimU  ▼.  Union  Depot  A  R.  Co.  10  Colo.  248; 
Batt  St.  Louis  y.  QFlynn,  119  III.  200,  60  Am. 
Rep.  795.;  Chicago  v.  Union  Bldff.Asso.  10211]. 
879,  40  Am.  Rep.  598;  hloomington  Hightoay 
Oomn.  ▼.  Quinn,  186  111.  604;  Bailey  ▼.  Cful- 
wr.  12  Mo.  App.  175;  Olasgow  ▼.  8t.  Louis, 
107  Mo.  108;  Smiih  ▼.  Boston,  7  Cush.  254; 
Davis  V.  Hampshire  County  Comrs,  158  Mass. 
218,  11  L.  R.  A.  750;  Stanwood  v  Maiden,  157 
Mass.  17,16L.  R.  A.  59l;8t€Ue,  Kean,  ▼.  Eliza 
beth,  54  N.  J.  L.  462;  Kings  County  F.  Ins.  Co. 
▼.i8««»w#,  108N.  Y.  411. 

All  the  text  books  agree  with  these  decisions. 

Elliott,  Roads  &  Streets.  1890,  p.  663;  Lewis. 
Em.  Dom.  ^  134;  Mills,  Em.  Dom.  J  318;  24 
Am.  &  EDg.  Enc  Law,  p.  120;  Randolph, 
Em.  Dom«  §  411. 

The  Constitution  of  1874  made  no  change  in 
the  character  of  the  property  for  which  dam- 
ages could  be  recovered;  it  merely  has  enlarged 
the  right  of  recovery  from  taking  to  injury  or 
taking. 

decker  Y,  Philadelphia  A  R,  T.  R,  Co.  177  Pa. 
252, 36  L.  R.  A.  583;  Monongahela  Nav,  Co,  v. 
Coons,  6  Watts  &  S.  101;  McKeen  ▼.  Delaware 
Division  Canal  Co.  49  Pa.  440. 

Except  on  proof  of  negligence,  the  lawful 
nse  by  a  railroad  company  of  a  lawful  erection 
entirely  upon  its  own  properly  is  not  the  sub- 
ject of  damage,  either  at  common  law  as  a 
nuisance,  or  under  g  8,  art.  16,  of  the  Constitu- 

UOD. 

Pennsylvania  R.  Co.  t.  Lippincott,  116  Pa. 
472;  Hauek  v.  Tidewater  Pipe  Line  O?.  153  Pa. 
866,  20  L.  R  A.  642;  Pennsylvania  R.  Co.  v. 
Marchant  (one  of  the  Filbert  Street  cases,  see 
119  Pa.  541);  Marchant  v.  Pennsylvania  R.  Co. 
153  C.  S.  380.  38  L.  ed.  751. 

Fellf  J.,  delivered  the  opinion  of  the  court: 
These  appeals  were  taken  from  judgments 
of  the  superior  court  without  special  allowance 
OD  tlie  filing  of  an  affidavit  that  the  cases  in- 
volved the  construction  or  application  of  the 
Constitution  of  this  state.  It  does  not  appear 
from  the  record  that  anv  constitutional  question 
is  raised,  and  an  appellant  cannot  be  permitted 
to  decide  for  himself  whether  he  is  entitled  to 
an  appeal  without  allowance.  Unless  it  clearly 
appears  from  the  record  that  the  cases  come 
within  one  of  the  exceptions  named  in  the  7th 
Kction  of  the  act  creating  the  superior  court, 
there  must  be  an  allowance  of  the  appeal;  and 
the  petition  therefore  should  set  forth  clearlv 
and  specifically  what  constitutional  (juestion  u 
involved,  and  m  what  manner  it  is  raised.  As, 
however,  the  question  of  practice  is  new,  and 
has  not  been  provided  for  by  rule,  and  as  the 
cases  are  of  public  importance,  and  the  judg- 
ments were  rendered  by  a  divided  court,  we 
OYerrule  the  motion  to  quash,  and  will  con- 
sider the  appeals  as  if  before  us  by  allowance 
of  this  court. 

The  proceedings  in  the  quarter  sessions  were 
nnder  the  6th  section  of  the  act  of  April  21, 
1868  (Pub.  Laws,  886),  which  places  the  owner 
of  land  til  Philadelphia  which  has  been  injured 
I7  ^0  vacation  of  a  street  upon  the  same  foot- 
ing to  claim  damages  as  the  owner  of  land 
which  has  been  injured  by  the  opening  or 
widening  of  a  street  Hare  v.  Riee,  142  Pa. 
606.  This  act  was  said  by  Mitchell,  J.,  in  the 
opinion  in  Vacation  of  Howard  Street,  142  Pa; 
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601,  to  extend  the  system  long  established  in 
Philadelphia  for  the  assessment  of  benefits  for 
local  improvements,  and  the  application  of  the 
money  so  raised  to  compensate  others  whose 
property  has  been  taken,  to  consequential  in- 
juries caused  by  the  vacation  of  streets,  and  to 
anticipate  the  provision  of  the  new  Constitu- 
tion, which  secures  compensation  for  conse- 
quential damages  where  property  has  been 
injured.  Before  the  adoption  of  the  new  Con- 
stitution, the  commonwealth  was  under  no  ob- 
ligation to  make  compensation  for  damages 
caused  by  the  vacation  of  streets.  Paul  v. 
Carter,  24  Pa.  207,  64  Am.  Dec,  649.  And 
for  the  purpose  of  this  argument  it  may  be 
conceded  that  upon  iu  adoption  no  such  dutvis 
imposed  by  the  provision  that  compensation 
9heM  be  made  for  property  taken,  injured,  or 
destroved,  and  that  the  right  to  recover  dam- 
ages for  injuries  so  resulting  exists  only  by 
virtue  of  special  le/^islative  provision:  McGee's 
Appeal,  114  Pa.  470.  But  the  right  to  recover 
damages  caused  by  the  vacation  of  streets  in 
Philadelphia  has  been  conferred  by  the  legis- 
lature, and  the  real  question  raised  by  these  ap- 
peals is  whether  the  claimants  are  within  the 
right  conferred.  They  are  not  owners  of 
properties  which  abut  on  the  part  of  Melon 
street  which  has  been  vacated,  but  by  the  va- 
cation of  a  part  of  the  street  their  properties 
are  shut  off  from  direct  access  to  the  system  of 
streets  to  the  east.  The  properties  are  left  in 
a  cul  de  mc  and  their  market  value  is  lessened 
thereby.  The  plaintiffs  have  sustained  a  loss, 
for  which  they  are  entitled  to  recover,  unless 
the  right  to  recover  for  injuries  caused  to  pri- 
vate property  by  the  vacation  of  a  street  is  lim- 
ited to  those  whose  properties  abut  on  the  part 
of  the  street  vacated.  The  question  raised  is 
an  important  one.  as  affecting  not  only  pro- 
ceedings under  the  special  act  of  1858,  but  also 
those  instituted  under  the  general  act  of  May 
16,  1891  (Pub.  Laws,  75).  For  the  loss  or  in- 
convenience  caused  by  the  vacation  of  a  street 
which  those  who  own  properties  abutting 
thereon  share  in  common  with  the  community 
at  large  there  can  be  no  recovery.  Where  their 
loss  does  not  differ  in  kind  from  that  sustained 
by  all  others  who  have  occasion  to  use  the 
street  for  the  purpose  of  travel,  it  is  damnum 
absque  injuria.  But  the  owners  of  properties 
which  have  depreciated  in  value  by  reason  of 
the  closing  of  the  street  have  sustained  an  in- 
jury in  their  property  rights  which  is  peculiar 
to  themselves,  and  which  Is  different  in  kind 
from  the  injury  sustained  by  those  who  use 
the  street  for  travel  only.  The  injury  is  not  of 
the  same  kind, differing  in  degree  only.  It  is  an 
additional  injury,  caused  by  the  impairment  of 
an  entirely  distinct  right, — the  special  right  of 
ingress  and  egress.  The  interest  of  a  public 
in  a  highway  consists  wholly  In  the  right  of 
passage,  with  the  incidental  right  to  do  all  acts 
necessary  to  keep  it  in  repair.  The  owner  of 
land  fronting  on  a  bifhway  has  an  additional 
interest,  which  must  be  regarded  as  property, 
and  which,  when  the  right  to  recover  has  been 
given  by  the  state,  will  sustain  a  claim  for  com- 
pensation. Such  an  owner,  where  the  street 
has  been  laid  out  or  established  by  his  grantor, 
is  a  purchaser  by  implied  covenant  of  the  right 
that  the  street  shall  remain  open;  and  the  va- 
cation of  the  street  by  the  municipal  author!- 
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ties  will  DOt  devest  bis  rleht  to  have  the  space 
left  open  as  a  street.  This  private  right  of  way 
as  appurtenant  to  the  land  is  wholly  distinct 
from  the  public  right  of  passage.  Notes  to 
DovaMon  v.  Payne,  2  Smith,  Lead.  Cas.  £q. 
[8tb  ed.]  167.  Where  the  street  has  been  es- 
tablished by  the  municipality,  and  a  part  of 
the  land  of  the  adjoining  owner  has  been  taken 
without  compensation,  except  the  consequen- 
tial benefit  to  the  remainder,  and  he  has  made 
expenditures  in  the  faith  that  the  street  will  re- 
main open,  he  has  a  right  or  privilege  which 
partakes  of  the  nature  of  property.  In  Hare, 
Am.  Const.  Law,  pp.  876,  877,  it  is  said  by  the 
learned  author:  "The  whole  argument  may 
be  summed  up  in  the  general  proposition  that 
the  opening  or  mapping  out  by  the  state  or  by 
an  individual  of  land  as  a  street  is  a  pledge 
that  it  shall  not  be  closed  or  appropriated  to^a 
different  and  less  beneficial  purpose,  which 
cannot  be  violated  without  a  breach  of  faith 
to  subsequent  purchasers  and  builders.  We 
may  therefore  believe  that  the  right  of 
the  owner  of  a  shop  or  dwelling  to  the  use  of 
the  adjacent  streets,  or,  at  all  events,  of  that 
on  which  the  building  is  situated,  is,  if  not  an 
easement  or  incorporeal  hereditament,  an  inci- 
dent or  appurtenance  without  which  the  build- 
ing would  be  valueless,  and  of  which  he  cannot 
justly  be  deprived  without  compensation;  or, 
as  the  principle  was  accurately  stated  in  an- 
other case,  besides  the  public  right  of  way  or 
passage,  there  is  a  private  right  in  the  owners 
of  the  land  on  either  side,  resulting  from  an 
implied  agreement  that  the  street  shall  be  kept 
open  as  a  means  of  transit,  and  for  the  unob- 
structed access  of  light."  Where  the  part  of 
a  street  in  front  of  a  property  is  vacated,  the 
owner's  right  to  compensation  is  conceded,  but 
it  is  denied  unless  there  is  an  actual  vacation 
and  closing  of  the  part  of  the  street  on  which 
the  property  abuts.  It  is  evident,  however, 
that  without  the  impairment  of  the  owner's 
outlet  in  one  direction  his  property  may  be 
rendered  comparatively  worthless  by  a  change 
in  the  physical  condition  of  a  street.  To  draw 
the  line  between  owners  who  may  and  owners 
who  may  not  recover  at  the  point  where  the 
deprivation  of  access  is  total,  Is  to  draw  it  ar- 
bitrarily. The  abutting  owner's  special  right 
in  a  street  as  a  means  of  access  to  his  property 
is  not  limited  to  the  part  of  the  street  on  which 
his  propertv  abuts.  Such  a  limitation  of  the 
right  would  deny  him  compensation  if  all  of 
the  street  except  the  part  immediately  in  front 
of  his  property  were  vacated.  His  right  is  the 
right  of  access  in  any  direction  which  the  street 
permits.  As  affecting  this  right,  no  distinc- 
tion can  be  drawn  between  a  partial  and  a  total 
deprivation  of  access.  The  impairment  of  the 
right  is  a  legal  injury,  differing  in  degree  only 
from  its  total  destruction.  If  the  street  is  va- 
cated on  both  sides  of  his  property,  so  as  to 
cut  him  off  from  other  streets,  his  means  of 
access  is  as  effectually  destroyed  as  if  the  en- 
tire street  were  vacated.  If  the  street  is  va- 
cated on  one  side  only,  and  his  property  is 
left  at  the  end  of  a  eul  de  mc;  if  the  street  is 
decreased  in  width,  so  as  to  be  impassable  to 
vehicles;  or  if  one  means  of  access  is  taken 
away  by  the  closing  of  a  back  street  or  alley, 
— his  injury  may  be  less,  but  the  difference  is 
one  of  degree  only.    In  either  case  he  has  sus- 
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tained  a  loss  by  the  destruction  of  an  impor- 
tant element  in  the  market  value  of  his  prop- 
erty, and  he  has  been  injured  in  a  legal  sense. 

There  seems  to  be  but  one  answer  to  the 
questions  propounded  by  the  learned  president 
judge  of  the  superior  court  in  his  dissenting 
opinion:  "Are  we  prepared  to  declare  in  this 
case  that  access  to  the  claimant's  properties  has 
not  been  impaired?  Can  the  court  say  to  these 
claimants,  'One  opening  to  your  properties  is 
sufficient  for  your  purposes;  therefore  no  legal 
injury  has  been  done  to  you  by  closing  the 
other.'  Could  we  say  that  if  their  properties 
fronted  on  two  parallel  streets,  or  were  on  the 
corner  of  two  streets,  one  of  which  was  va- 
cated? Is  it  not  more  in  accord  with  sound 
principles  to  say  that  their  right  of  access  was 
not  limited  by  the  frontage  of  their  properties, 
but  extended  to  the  two  intersecting  streets, 
and  that  it  is  for  the  jury  to  say  whether,  un- 
der all  the  circumstances,  the  claimants  have 
suffered  substantial  damages  in  consequence  of 
the  closing  of  one  mode  of  access?"  We  have 
the  distinct  finding  by  the  jury,  approved  by  the 
court  of  quarter  sessions,  that  the  appellantsT 
special  right  of  access  to  their  properties  has 
bieen  impaired  by  the  vacation  of  a  part  of  Melon 
street  and  that  they  have  sustained  a  property 
loss  thereby.  The  act  of  1868  provides  a  remedy 
for  loss  occasioned  the  owner  of  land  in  Phila- 
delphia by  the  opening,  widening, or  vacation  of 
streets.  We  do  not  see  how  the  court  could  say, 
as  matter  of  law,  that  the  claimants'  means  of 
access  to  their  properties  were  not  seriously  im- 
paired, or  how  it  could,  on  principle,  deny 
them  the  right  to  recover  for  the  loss  they  sus- 
tain because  their  properties  did  not  front  on 
the  part  of  the  street  which  was  vacated.  All 
that  can  be  said  for  or  against  the  right  claimed 
has  been  so  well  said  in  the  opinions  filed  by 
the  learned  judges  of  the  superior  court  that 
further  discussion  of  the  subject  is  unnecessary. 
The  precise  question  raised  has  not  been  de- 
cided in  any  of  our  cases,  and  because  of  the 
difference  in  legislative  and  constitutional  pro- 
visions but  little  aid  can  be  had  in  its  consid- 
eration from  the  decisions  in  other  states;  but 
we  believe  that  the  conclusion  which  we  have 
reached  is  in  harmony  with  the  trend  of  our 
decisions  and  with  the  weight  of  authority  else- 
where. On  principle,  the  cases  under  consid- 
eration are  almost  parallel  with  MeUor  ▼. 
PhtladelpJiia,  160  Pa.  614,  which  has  been  so 
fully  discussed  in  the  opinions  filed.  Indeed, 
it  is  difficult  to  see  how  that  case  can  stand  as 
an  authoritv  unless  these  appeals  are  sustained. 
In  Pennsylvania  S.  Valley  B,  Co.  v.  WaUh, 
124  Pa.  544,  the  property  was  at  the  corner  of 
two  streets,  one  of  which  was  obstructed.  In 
Pennsylvania  8,  VaUey  B.  Co,  v.  Ziemer,  124 
Pa.  560,  damages  were  awarded  for  injuries 
to  a  property  fronting  on  a  cross  street;  and  in 
Snyder  v.  Lancaster  (Pa.)  20  W.  N.  0.  184, 
damage  were  awarded  to  the  owner  of  a 
propertv  not  fronting  on  the  street  opened. 

The  difficulty  in  defining  the  limits  where 
the  right  to  compensation  shall  end  cannot  be 
urged  as  a  valid  objection  to  the  claims  of  the 
appellants.  To  entitle  the  owner  of  land  to 
recover,  the  loss  must  be  one  which  he,  as 
owner,  has  suffered  by  reason  of  the  deprecia- 
tion in  value  of  his  land.  The  basis  of  his 
claim  for  compensation  is  that  his  land  has 
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been  lessened  In  Talue,  not  that  he  has  suffered 
in  common  with  others,  or  to  a  greater  extent 
than  others,  because  of  something  peculiar  to 
himself.  The  difficulty  in  assessing  damages 
is  no  greater  than  that  which  a  Jury  meets  in 
all  such  cases  in  ascertaining  the  extent  to 
which  properties  in  the  Tidoity  have  been 
benefited,  and  in  making  assessments  therefor. 
To  sustain  the  right  of  a  claimant  to  compen- 
sation because  of  the  vacation  of  a  street,  it 
most  appear  that  the  loss  results  from  the  de- 
preciation in  value  of  his  land  because  of  the 
change  in  the  street;  and  his  loss  must  be  di- 
rect and  proximate,  and  so  obvious  and  sub- 
stantial, as  to  admit  of  calculation. 

As  to  the  failure  of  the  viewers  to  report 
specifically  that  the  Philadelphia  &  Reading 
Terminal  Company  was  the  owner  of  the  land 
benefited,  it  is  sufficient  to  say  that  the  re- 
port, as  a  whole,  contains  enough  to  supply  the 
want  of  that  formal  averment.  Reference  is 
made  in  the  report  to  the  general  scheme  or 
plan  of  revision  to  enable  that  company  to 
construct  its  elevated  road;  the  ordinances 
providing  for  the  same  are  recited;  and  it  is 
further  stated  that,  "in  the  construction  of 
the  Philadelphia  &  Reading  Terminal  Rail- 
road and  its  necessary  works  that  company 
has  entered  upon  and  occupied  a  porticm  of 
Ninth  street  so  stricken  from  the  city  plan, 
and  also  that  portion  of  Melon  street  which 
has  been  stricken  from  the  city  plan  as  afore- 


said." In  SeBoad  %n  Stmih  Abington  Twp, 
109  Pa  128.  it  is  said:  "The  presumption  is 
that  the  requirements  of  the  statutes  have 
been  complied  with  by  the  viewers,  and  there- 
fore it  is  not  necessary  specially  so  to  state 
in  the  report,  unless  specially  required  by  the 
acts  regulating  the  subject."  In  that  case  it 
was  held  that  it  was  not  necessary  for  the  re- 
port to  show  that  notice  had  been  given  to  the 
landowners,or  that  the  viewers  had  endeavored 
to  obtain  releases,  or  that  they  had  taken  into 
consideration  the  advantages  accruing  to  the 
landowners  from  the  opening  of  the  street.  It 
was  also  presumed  that  the  route  of  the  road 
was  within  the  jurisdiction.  For  these  reasons, 
in  connection  with  those  stated  in  the  dissent- 
ing opinion  of  the  learned  president  judge  of 
the  superior  court,  we  think  that  the  judg- 
ments of  the  court  of  quarter  sessions  should 
have  been  affirmed. 

It  was  error  on  the  part  of  the  jury  to  In- 
clude in  their  awards  damages  caused  by  the 
vacation  of  a  pan  of  Ninth  street  As  suggested 
in  the  opinion  of  the  superior  court,  this 
error  may  now  be  corrected  by  the  filing  of 
releases.  The  judgwentt  are  reversed^  and  the 
records  are  remitted  to  the  court  of  quarter 
sessions  of  Philadelphia,  with  direction  to 
enter  judgments  for  the  appellants  in  the  filing 
of  proper  releases. 

Rehearing  denied  November  8,  18tf7. 
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Bb  Will  of  Sutton  DAVIS,  Deceased. 

(J20N.r.9.) 

1.  A  will  Jointly  executed  by  husband 
and  wife  cannot  be  proved  as  the  will  of  both 
daring  the  lifetime  of  one  of  tbem. 


8.    As  the  eeiMurate  will  of  the  hneband* 

an  iDStrunient  executed  by  husband  and  wife 
as  their  joint  will  may  be  proved  and  take  effect 
after  his  death  during  the  wlfe^s  lifetime,  and, 
unless  in  some  way  revoked,  it  may,  upon  her 
death,  be  again  protMited  as  to  her  property  men- 
tioned therein. 


NOTC—JVobnltf  of  joint  or  mutual  wiU, 

I.  2*iro  ifftfb  fn  one  ijutrument, 
II.  Rioht  to  revoke. 
UJ.  Joffnt  vAXU  to  operate  on  eurvioor^e  duiXK 

I.  TvoovtQXBinoneinArumenL 

This  note  is  intended  to  preseatitbe  authorities  as 
to  the  validity  of  a  Joint  or  mutual  will  for  the 
purpone  of  k>elng  admitted  to  probate.  This  la  dis- 
tinct from  questions  as  to  the  effect  of  the  will 
when  it  bas  been  prolMted,  and  from  questions  of 
the  effect  of  contracts  of  the  testator  with  respect 
Co  such  wUL 

It  Is  now  fully  established.  In  accord  with  Rb  Da- 
vis, that  two  persons  may  unite  in  making  a  valid 
wlU  by  a  single  Instrument,  although  some  of  the 
cases  hold  (and  this  is  not  Inconsistent  with  the 
majority  of  the  other  decisions)  that  such  a  will  in 
order  to  be  valid  mutt  bo  capable  of  taking  effect 
immediately  on  the  death  of  any  testator  so  fares 
it  relates  to  that  testator's  property,  and  that  the 
wlU  cannot  be  upheld  if  its  provisions  are  such  that 
OD  the  death  of  one  of  the  testators  his  testamen- 
tary disposition  of  his  property  is  suspended  or  in 
ah^anoe  until  the  death  of  the  other  comaker  of 
the  WlU.  But  if  the  will  can  be  given  effect  on.  the 
death  of  either  testator,  so  far  as  his  property  is 
concerned,  it  Is  at  onoe  entitled  to  probate  to  that 
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extent  and  may  be  successively  proved  as  the  sepa- 
rate will  of  each  maker. 

In  order  to  make  amutnal  will  the  Instrument  or 
instruments  must  be  executed  by  both  parties  un- 
der an  agreement  to  make  such  a  disposition  of  the 
property  of  each  that  the  survivor  will  be  entitled 
to  the  property  of  the  one  first  dyina,  or  the  dis- 
position of  the  property  must  be  in  the  instrument 
executed  by  both  parties.  Drischler  v.  Van  Den 
Heoden,  17  Jones  ft  8. 6U8. 

The  fact  that  by  the  same  instrument  husband 
and  wife  devise  reciprocally  to  each  other,  or,  in 
other  words,  that  it  Is  a  mutual  will,  does  not  de- 
prive it  of  validity.  The  instrument  operates  as 
the  separate  will  of  whoever  dies  first.  Re  Diez,  80 
N.Y.88. 

A  will  joiotiy  executed  by  two  persons,  giving  all 
the  property  to  the  survivor,  is  held  to  be  in  the 
nature  of  two  separate  and  distinct  wills  which 
can  be  proved  in  favor  of  the  survivor  on  the 
death  of  one  of  them  without  revoking  it*  Lewis 
V.  Scoileld,  M  Conn.  452, 88  Am.  Dec.  404;  Schumaker 
V.  Schmidt,  44  Ala.  454.  4  Am.  Rep.  186. 

A  will  m  which  two  persons  have  united,  but 
which  is  in  effect  the  separate  will  of  each,  is  prop- 
erly admitted  to  probate  on  the  death  of  either  as 
the  separate  will  of  that  person,  but  if  not  proved 
until  both  are  dead  it  can  be  probated  as  the  wUl 
19 
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(February  18<  1897.) 

APPEAL  by  proponent  from  a  ju(1gment  of 
the  Superior  Court  for  Beaufort  County 
affirming  the  action  of  the  clerk  of  the  court 
refusing  to  admit  to  probate  a  paper  alleged  to 
be  the  fast  will  and  testament  uf  Sutton  Davis, 
d  eceased .  Beversed, 
The  facts  are  stated  in  the  opinion. 


Mr,  Charles  F.  Warren*  for  appellant: 

The  script  is  entitled  to  probate  as  the  sept- 
rate  will  of  button  Davis. 

The  court  is  requested  to  overrule  Clayton 
V.  Liverman,  2  Dev.  &  B.  L.  558. 

The  opinion  of  the  court  is  based  upon  a 
miscoQception  of  Bobson  v.  Elaekhurn,  1  Add. 
Eccl.  Jtep.  274.  The  dissenting  opinion  of 
Judge  Daniel  in  Clayton  v.  Liverman  presents 


of  both.  Betts  v.  Harper,  89  Ohio  Bt.  641, 48  Am. 
Rep.  477:  Re  Raupp,  10  Misc.  800. 

Owners  of  personal  property  m  severalty,  who 
alpo  own  reaJ  estate  as  tenants  in  common,  may 
uniie  in  making  tbeir  wills  and  Include  them  in  a 
single  instrument  by  which  each  bequeaths  his 
own  personal  property  and  his  own  share  of  the 
real  estate.  Such  instrument  is  in  effect  the  sepa- 
rate will  of  each,  and  either  can  revoke  his  own 
part  of  It.  Betts  v.  Harper,  80  Ohio  St.  641, 48  Am. 
Rep.  477. 

A  conjoint  or  mutual  will  to  not  void  asooncrary 
to  tpublio  policy,  and  when  two  or  more  persons 
united  in  such  a  will  it  may  be  proved  as  the  sepa- 
rate will  of  each.    Ex  parte  Day,  1  Bradf.  476. 

A  mutual  wlUfflvinir  the  property  to  the  survivor 
with  bequests,  if  there  should  be  anythingr  left  at 
the  death  of  the  latter,  to  certain  persons,  was  ad- 
mitted to  probate  as  the  will  of  the  survivor  on 
the  latter^s  death  without  having  made  any  revoca- 
tion or  alteration  of  the  instrument.  Goods  of 
Loveflrrove,  2  Swab.  A;  T.  4o8,  81  L.  J.  Prob.  N.  8.  87, 
8  Jur.  N.  S.  442,  6L.  T.  N.8. 18L 

An  instrument  by  which  two  sisters  **oovenant 
and  airree"  for  the  love  they  bear  each  other, 
whichever  may  be  the  longest  lived  shall  be  the 
heir  of  the  other.  Is  held.  In  Evans  v.  Smith,  S8  Ga. 
98, 78  Am.  Rep.  761,  to  be  a  will,  and  on  the  death 
of  one  of  them  provable  as  her  will  in  favor  of 
the  survivor. 

A  mutual  or  conjoint  will  executed  in  a  Danish 
oolony  according  to  Danish  law  by  residents  of 
that  plaoe  is  sustained  in  Ex  parte  HcCormick,  2 
Bradf.  100,  as  the  will  of  the  husband,  although  it 
was  not  executed  in  conformity  to  New  York  law. 

Under  the  Roman  Dutch  law  prevallinjr  In  the 
Gape  of  Good  Hope  it  to  held,  in  Denyesen  v.  Moe- 
tert,L.  R.4P.  0. 236.  41 L.  J.  P.  a  N.  8.41, 20  Week. 
Rep.  1017, 8  Moore,  P.  GL  0.  N.  8.  502,  that  a  mutual 
will  made  by  husband  and  wife  having  community 
of  goods,  providing  for  payments  of  debts  with 
provision  for  children  and  grandchildren  and  nom- 
inating sole  and  universal  heirs,  may,  after  the 
hustMUid^s  death,  be  revoked  by  the  widow  so  far 
as  it  affects  her  property,  and  that  she  may  be  thus 
entitled  to  claim  her  half  of  the  inheritance  as  if 
no  will  had  been  made.  This  case  was  approved  in 
Dias  V.  DeLivera,  L.  R.  6  App.  Cas.  123.  49  L.  J.  P. 
a  N.  S.  26, 42  L.  T.  N.  S.  207.  In  thto  latter  case  it 
to  said  that  a  mutual  will  to  in  effect  two  wills,  the 
dtepositlon  of  each  sharer  being  applicable  to  hto 
or  her  half  of  the  joint  property.  Therefore,  in 
Interpreting  such  a  will  it  is  held  that  on  the  death 
of  one  of  the  makers  the  will  as  to  hto  share  of  the 
property  only  becomes  operative.  Therefore, when 
one  of  the  benetlctories  survived  one  of  the  joint 
makers  of  the  will,  but  died  during  the  lifetime  of 
the  other,  it  was  held  that  hto  Interest  under  the 
gift  from  the  former  was  vested,  but  that  as  to  the 
share  of  the  property  of  the  other  maker  there 
was  presented  the  case  of  the  death  of  the  benefi- 
ciary before  the  will  took  effect. 

An  instrument  signed  by  two  brothers,  saying: 
**In  case  one  of  us  should  die  our  money  shall  fall 
to  the  one  who  to  living,**~was  held  to  be  a  double 
will  ravocable  by  both.  Be  Vogel,  27  Pittsb.  L.  J. 
N.  8. 80. 

Where  stoteis  made  a  joint  will  bequeathing  to 
the  survivor  certain  property  inherited  by  them 
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from  a  brother,  and  after  the  death  of  the  survivor 
to  certain  others,  and  one  of  them  subsequently 
made  a  separate  will,  with  an  express  exception  of 
the  former  will,  disposing  of  the  property  inherited 
from  the  brother,  the  executors  of  the  latter  on 
her  death  were  denied  probate  of  that  will  alone 
but  were  given  liberty  to  apply  for  probate  of  both 
wills,  reserving  the  rights  of  the  executors  of  the 
former  will.  Goods  of  Fletcher,  L.  R.  U  Ir.  Bq. 
359.  Nothing  to  said  in  the  report  about  the  death 
of  the  other  stoter. 

A  will  jointly  executed  by  husband  and  wife  to 
admitted  to  probate  as  her  will  after  her  death 
without  being  revoked.  March  v.  Huyter,  80  Tex. 
243. 

A  will  by  husband  and  wife  which  to  declared  *^to 
be  our  last  wllL**  and  providing  that  *^f ter  the 
payment  of  all  our  just  debts  and  funeral  expen- 
ses we  direct  that  all  our  moneys,"  etc.,  be  used 
for  certain  bequests  to  their  children,  with  an  ap- 
pointment of  executors  of  **this  our  joint  will,** 
and  the  attestation  clause  of  which  describes  the 
will  as  executed  by  both,  was  held,  lu  (roods  of 
Straoey,  1  Deane  ft  8.  EocL  Rep.  6, 1  Jur.  N.  8. 1177, 
to  be  provable  as  the  separate  will  of  each.  It  was 
offered  after  the  death  of  both,  but  the  court  said: 
**The  paper  should  have  been  proved  as  the  wUl  of 
Lady  Stracey  upon  her  decease,  but  that  cannotaf- 
fect  the  right  of  the  executors  now.** 

A  will  of  a  married  woman  duly  executed  by  her 
and  to  which  her  husband^s  name  also  ia  signed 
was  sustained  In  Myers  v.  Eg«ruer.  6Hou8t.  (Del.) 
342,  where  some  witnesses  testified  that  he  signed 
It  in  token  of  his  awent  thereto,  and  one  witness 
testified  to  an  impression  that  each  was  making  a 
will  in  favor  of  the  other. 

A  joint  will  of  husband  and  wife  to  take  effect 
*in  case  we  should  be  called  out  of  thto  worid  at 
one  and  the  same  time  and  by  one  and  the  same  ac- 
cident** was  held  inoperative  where  that  condition 
did  not  happen,  tioods  of  Huiro,  L.  IL  2  Prob. 
Di  V.  78,  46  L.  J.  Prob.  N.  8.  21,  86  L.  T.  N.  8.  616,  » 
Week.  Etep.  896. 

Mutual  wills  of  husband  and  wife  executed  to 
separate  Instruments  were  in  question  in  Lansing 
V.  Haynes,  95  Mich.  16,  but  the  question  decided 
was  that  there  was  an  implied  revocation  of  the 
husbaod*s  will  growing  out  of  the  fact  of  their  di- 
vorce and  settlement  of  property  interests. 

A  deposit  to  the  joint  account  of  husband  and 
wife  which  he  makes  by  transferring  hto  own  sepa- 
rate account  to  the  joint  account  to  held  to  be 
merely  a  oonvenient  provision  for  managing  the 
estate  and  to  leave  the  property  as  a  part  of  hto  es- 
tate on  hto  death.  Marshal  v.  Grutweii,  L.  R.  20  Bq. 
828,44  L.J.Ch.N.  8. 604. 

A  mutual  or  joint  will  of  husband  and  wife  own- 
ing community  property  directing  that  the  surviv- 
or shall  pay  certain  legacies  does  not,  on  the  death 
of  the  husband,  make  such  legacies  a  legal  obliga- 
tion to  the  wife,  but  the  conveyance  by  her  to  sat- 
tofy  them  will,  as  to  creditors,  be  deemed  volun- 
tary and  without  consideration.  Wyche  v.  CSapp, 
48  Tex.  644. 

A  will  jointly  executed  by  husband  and  wife,  dl»> 
posing  of  property  of  which  he  was  the  sole  owner, 
was  sustained  in  Rogers,  Appellant,  U  Me.  803,  as  a 
valid  win  of  the  husband  alone.  The  court  says 
she  was  a  mere  cipher  in  the  transaction.    An  ex- 
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with  gretiX  force  the  poeition  that  it  is  the  sepa- 
rate mrlll  of  each  devisor.  This  contention  is 
•upporu^d  by  tbe  currents  of  authority  in  the 
Uniteci  States  and  in  England. 

1  Schouler,  Wills,  g  456,  note  4,  §§  457, 450; 
Ooodm  of  Lavegrow,  81  L.  J.  Prob.  N.  8.  87; 
Bettn  w.  Harper,  89  Ohio  St  689,  48  Am.  Rep. 
477;  HeDiez,  60  N.  Y.  88;  Etans  v.  Smith,  28 
Ga.  98,  78  Am.  Dec.  761;  1  Redf.  Wills,  182, 


183;  Theobald,  Wills,  12;  1  Jarman,  Wills, 
201.  note  81,  note  5. 
No  counsel  for  appellee. 

Fairelotli*  Ch.  J.,  delivered  tbe  opinion  of 
the  court: 

On  July  27.  1898,  Sutton  Davis  and  wife. 
Henrietta  Davis,  jointly  executed  an  instru- 
ment of  writing,  regular  in  all  respects,  pur- 


presBion  of  Lord  Mansfield  that  *'f  here  cannot  be  a 
Joint  will,**  -which  Is  said  to  have  been  made  in  tbe 
diacusBion  of  joint  powers,  is  commented  on  as  fol- 
lows: '*It  is  true  that  Joint  tenants  cannot  make  a 
wQI  which  can  operate  Jointly:  for  the  instant 
eltber  dies,  the  principle  of  survivorship  vests  the 
vrbole  estate  in  tbe  survivor;  and  if  such  a  will  can 
bave  any  operation  in  law  (and  it  seems  it  cannot, 
4  Kent,  Com.  360}  it  cannot  be  as  a  Joint  wlU." 

Other  cases  also  hold  that  a  will  which  is  In  form 

tbe  joint  will  of  husband  and  wife,  but  which  only 

diapoaes  of  property  of  which  he  is  the  sole  owner. 

is  sustained  as  the  busband^s  separate  will,  and  she 

is  bold  to  be  a  mere  cipher  in  the  transaction.    Al- 

leo  ▼.  Allen,  28  Kan.  18;  Chauey  r.  H«>me  Frontier 

9t  P.  Miasionary  Soc  28  IlL  ^pp.  021:  Kunnen  v. 

ZorllDe,  2  Cin.  Sup.  Ot.  Bep.  440.    But  in  Chaney*s 

Osse  It  appeared  that  the  wife  merely  siirned  the 

-will  for  tbe  purpose  of  showing  her  assent  to  it. 

and  tbat  it  was  not  done  In  execution  of  tbe  paper, 

DOT  was  her  stfrnature  attested. 

Ad  instrument  executed  by  husband  'and  wife 
was  held  to  be  valid  as  a  will  in  Hosser  v.  Mosser, 
32  Aia.  6SU  where  tbe  property  was  the  separate  es- 
tate of  the  wife.  The  question  was  as  to  tbe  nat- 
ure Of  tbe  instrument  as  a  deed  or  will,  and  not  as 
to  ite  belntr  a  Joint  wilt 

Tbe  eoclesiastica)  court  refused  probateof  a  con- 
Joint  or  mutual  will  of  three  persons  leaving  prop- 
erty to  tbe  **longefit  life  or  lives  while  continuing 
single,**  with  a  provision  that  it  should  go.  on  cer- 
tain oondltions,  to  their  brothers  and  sisters.  The 
court  said:  ^An  instrument  of  this  nature  is  un- 
known to  the  testamentary  law  of  this  country;  or, 
in  other  words,  that  it  is  unknown,  as  a  will,  to  the 
law  of  this  country  at  all.'*  It  was  said,  if  valid  at 
all.  it  was  as  a  contract  and  not  as  a  will,  and  there- 
fore that  court  had  no  JuriMllctlon.  Hobsonv* 
Blackburn.  1  Add.  Eocl.  Bep.  274. 

Bot  it  appears  in  this  case  that  after  the  death  of 
one  of  these  persons  without  having  altered  or  re- 
voked bia  part  of  the  mutual  will  a  probate  thereof 
was  in  fact  granted  as  to  his  effects.  This  appears 
tn  tbe  statement  of  facts,  and  is  not  mentioned  in 
the  opinion  of  the  court.  The  offer  of  tbe  will  as  a 
joint  will  was  made  after  the  death  of  another  of 
tbe  makers  who  had  made  a  separate  later  will 
wbiofa  was  inconsistent  with  the  mutual  will,  and 
It  was  on  tbat  offer  tbat  the  decision  was  rendered. 
This  case  of  Hobson  v.  Blackburn  was  miscon- 
ceived by  some  of  tbe  early  cases  and  taken  to  be 
a  decision  against  tbe  validity  of  a  will  executed 
by  two  or  more  persons.  But  the  decision,  as 
pointed  out  in  Ex  parte  Dsy,  1  Bradf.  478,  was 
based  on  the  fact  that  the  Joint  will  had  been  re> 
▼oked  by  the  subsequent  separate  will  of  tbe  de- 
cedent for  whom  It  wa^  offered  for  probate,  and 
tbat  It  bad  actually  been  sdmitted  to  probate  by 
tbe  same  court  as  tbe  last  will  and  testament  of  an- 
other maker  who  died  without  altering  or  revok- 
ing bis  part  of  the  mutual  wilL 

n.  Right  to  revdks. 

The  cases  generally  agree  tbat  either  of  the  oo- 
nskerscan  at  any  time  revoke  bis  part  of  the  will. 
This  Is  assumed,  if  not  decided,  in  nearly  all  tbe 
cases  on  the  subject. 

Bote  mutual  will  of  husband  and  wife  Jointly 
ezeonted  by  them«  which  is  proved  by  her  after  tbe 

88  L.  R.  A/ 


husbend*s  death  and  tbe  benefits  thereof  accepted 
by  her,  is  held,  in  Dufour  v.  Pereira,  1  Dick.  419,  to 
be  irrevocable  t)ecause  confirmed  by  her.  and  she 
cannot  by  a  subsequent  will  prevent  the  operation 
of  tbe  mutual  will.  The  court  takes  occasion  to 
say  in  this  case  tbat  while  the  wiU  might  have  been 
revoked  by  both  Jointly  or  separately,  provided  no- 
tice WHS  given  by  tbe  one  intending  to  revoke  it  to 
the  other,  '*!  cannot  be  of  opinion  that  either  of 
them  could,  during  their  joint  lives,  do  it  secretly; 
or  tbat  after  the  death  of  either,  it  could  be  done 
by  the  survivor  by  another  will.  It  is  a  contract 
between  the  parties,  which  cannot  be  rescinded  but 
by  the  oonsent  of  both.**  But  inasmuch  as  there 
was  the  effect  of  the  wlfe*s  confirmation  after  the 
bus band*sdeath.  the  language  quoted  Is  In  a  certain 
sense  oMter. 

So,  In  Kentucky  a  Joint  will  of  husband  and  wife 
executing  a  power  given  them  to  dispose  of  the  es- 
tate by  their  last  will  and  testament  was  held,  in 
Breathitt  v.  Whittaker.  8  B.  Mon.  684.  to  be  beyond 
tbe  power  of  the  wife  to  revoke  by  her  separate  act. 
The  court  declares:  **If  a  joint  power  is  given  to 
two  to  do  a  particular  aot,  and  the  same  to  revoke 
at  pleasure,  both  must  concur  in  the  revocation.** 

But  most  cases  hold  that  there  is  at  all  times  a 
power  of  revocation  even  if  this  noakes  an  action- 
able breach  of  contract. 

The  fact  that  a  conjoint  or  mutual  will  may  con- 
stitute an  irrevocable  compact  does  not  prevent 
either  party  from  revoking  it  as  a  will  by  a  subse- 
quent testament.    Bx  jtarte  Day,  1  Bradf.  478. 

Mutual  wills  executed  pursuant  to  a  contract  are 
not  Irrevocable  in  such  sense  that  one  of  tbe  mak- 
ers cannot  make  a  subsequent  valid  will  which 
will  be  entitled  to  probate,  although  the  remedy 
for  breach  of  the  agreement  may  be  enforceable  in 
a  court  of  equity.  Re  Keep,  17  N.  Y.  S.  B.  812.  cit- 
ing Hopper  V.  Beed«as  Daily  Begister,  No.  98,  Oc- 
tober 26,  1887. 

A  contract  tbat  mutual  wills  shall  be  unalterable 
and  irrevocable  was  held  valid  in  Beformed  Church 
V.  Wise,  8  Ohio  Dec.  687.  but  in  that  case,  as  in  many 
other  cases  not  here  considered,  the  question  was 
as  to  the  contractual  liability  or  Its  enforcement 
rather  than  the  right  to  probate  the  will. 

A  double  will  executed  by  brother  and  sister  giv- 
ing to  the  survivor  all  the  property  of  tbe  other  for 
life  with  a  remainder  to  others  was  involved  in 
Cawley*8  Estate,  182  Fa.  620.  In  that  case  the 
brother  died  first.  Afterwards  the  sister  made  a 
new  will  changing  the  remainderman  and  execu- 
tor. After  her  death  the  double  will  was  prot>ated 
but  on  appeal  it  was  held  that  this  was  revoked  by 
her  later  will. 

A  Joint  will  made  by  brothers  owning  property 
jointly  is  properly  probated  as  the  separate  will  of 
each  successively,  if  they  die  without  any  rev- 
ocation of  the  instrument.  Hill  v.  Harding.  92  Ky. 
78.  The  court  holds  that  either  had  the  right  to  re- 
voke the  win  in  so  far  as  it  applied  to  his  interest 
in  the  property,  but  that  if  he  did  not  do  so  it  was 
valid. 

The  right  of  persons  who  have  made  mutual 
wills  to  revoke  them  is  also  declared  in  Albery  v. 
Sessions,  2  Ohio  N.  P.  287,  although  it  is  held  tbat 
they  may  be  bound  by  contract  which  may  be 
specifically  enforced. 

It  is  expressly  provided  by  statute  la  Osllfomia 
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porting  to  be  their  last  will  and  testasnent, 
f^iving  several  tracts  of  land  to  Fanny  Rober* 
8on  and  others  and  their  heirs  and  assigns.  On 
July  15,  1896,  Sutton  Davis  died.  Henrietta 
is  still  living.  The  executor  nanaed  in  the  will 
offered  to  prove  the  paper  writing  as  the  joint 
will  of  the  sieners,  also  to  prove  it  as  the 
separate  will  of  Button  Davis,  and  to  qualify 
as  executor.  The  clerk  refused  the  motion, 
and  on  appeal  his  honor  affirmed  the  judgment 
of  the  clerk.  The  executor  appealed,  assign- 
ing error:  (1)  The  refusal  of  the  court  to  declare 
said  writing  to  be  the  joint  will  of  Davis  and 
wife;  (2)  the  refusal  of  the  court  to  declare 
said  writing  to  be  the  will  of  the  husband 
alone,  and  to  order  the  clerk  to  qualify  him  as 
executor  thereof. 

This  case  is  somewhat  novel,  and  presents 
a  question  which,  so  far  as  we  have  discovered, 
has  not  been  ))rought  to  the  attention  of  this 
court  except  in  one  case:  First.  Can  the  pa- 
per writing  be  probated  as  the  joint  will  of  the 
signing  parties?  Second.  If  it  cannpt,  may  it 
be  proved  as  the  separate  will  of  the  deceased 
husband  ?  The  record  fails  to  disclose  whether 
the  property  belonged  to  one  or  partly  to  each 
of  the  devisors,  but  we  are  informed  by  counsel 
that  some  parts  of  the  land  belonged  to  each. 
We  shall  assume  such  to  be  the  fact,  as  that 
is  the  strongest  view  against  the  executor.  The 
paper  professes  in  plain  language  a  joint  pur- 
pose to  dispose  of  the  property  in  a  sin  ale  in- 
strument, and  to  have  one  executor.  There  is 
no  intimation  of  survivorship  on  the  death  of 


I  one,  or  when  the  devise  shall  become  opera- 
tive, whether  upon  the  death  of  one  as  to  his 
or  her  part,  or  upon  the  death  of  both  as  to 
the  whole  property.  The  question,  then,  man 
be  answered  upon  these  plain  words:  *'We 
give  and  bequeath  to  Fanny  Roberson.  colored, 
and  her  daughter  Adelia  Roberson,  and  their 
heirs  and  assigns,  a  certain  tract  or  parcel  of 
land,  bounded  and  described  as  follows,"  etc. 
We  omit  from  our  consideration  the  first 
error  assigned,  for  in  no  view  can  the  instru- 
ment bo  proved  as  the  will  of  both,  the  wife 
now  livii:^.  If  established  in  any  way,  it 
must  be  as  the  separate  will  of  the  deceased 
husband.  The  text-books  to  which  we  were 
referred  on  this  subject  treat  of  joint  wills, 
conjoint  wills,  compacts,  and  mutual  wills, 
etc.,  all  of  which  would  fall  under  the  first 
error  assigned.  There  is  nothing  from  which 
it  can  be  implied  even  that  there  was  any 
agreement  that,  if  one  should  devise  to  these 
devisees,  the  other  would  do  so,  or  that,  if  one 
should  afterwards  revoke,  the  other  would  do 
so.  Either  had  the  right  to  do  so,  and  with- 
out notice  to  the  other.  It  is  not  like  the  case 
of  a  mutual  will,  in  which,  after  the  husband's 
death,  by  which  event  the  wife's  estate  was 
much  increased,  she  makes  another  will,  and 
diverts  the  husband's  property  from  the  course 
intended  and  agreed  upon  by  them  at  the  ex- 
ecution of  the  joint  will.  In  such  case  the 
probate  court  was  unable  to  control  and  pre- 
vent the  wrong,  but  a  court  of  equity  takes 
hold  on  the  ground  of  preventing  a  fraud.    So. 


(Oal.Civ.  Code,  •  1279)  that  *'acoD]olDt  or  mutual 
will  is  valid,  but  it  may  be  revoked  by  any  of  the 
testators  Id  like  mauner  with  any  other  will." 

Where  two  sisters  under  twenty- one  years  of  age 
made  separate  wiUs  each  in  favor  of  the  other,  It 
was  held  that  the  marriage  of  one  of  them  did  not 
revoke  the  will  of  the  other,  althoufrh  the  oourt 
deems  it  a  hard  case  and  thinks  It  might  have  been 
the  supposition  that  both  wills  were  made  inoper- 
ative by  the  marriage.  Hinckley  v.  Simmons,  i 
Yes.  Jr.  160. 

IIL  Joint  wQU  to  operate  on  narvivor^s  deatli. 

While  declaring  that  two  or  more  persons  may 
execute  a  joint  will  which  will  operate  as  if  exe- 
cuted separately  by  each,  and  will  be  entitled  to 
and  will  require  a  separate  probate  on  the  decease 
of  each  as  his  will,  the  court  in  one  case  said:  ''But 
if  the  will  so  provides,  and  the  disposition  of  the 
property  requires  it,  theprot>ate  should  be  delayed 
until  the  death  of  both,  or  all,  of  the  testators.^* 
This  is  said  in  Schumaker  v.  Schmidt,  44  Ala.  454. 34 
Am.  Rep.  IBS,  but  it  is  obiter  and  cannot  be  re- 
garded as  supported  by  the  decisions,  although 
there  is  some  intimation  in  favor  of  this  doctrine  in 
Goods  of  Baine,  infra, 

A  will  Jointly  executed  by  two  sisters  making 
certain  devises  and  bequests  and  providing  that  the 
residue  shall  go  to  the  survivor,  and  that  the  will 
shall  not  be  offered  for  probate  until  both  are 
dead,  is  held  to  be  contrary  to  the  policy  of  the  law 
that  every  will  shall  be  propounded  for  probate  as 
soon  as  may  be  after  the  testa tor^s  decease.  And 
it  cannot  be  held  operative  although  proved  with- 
out objection  or  appeal  by  the  surviving  testator. 
State  Bank  v.  Bliss,  67  Conn.  317. 

A  will  by  which  husband  and  wife,  who  severally 
own  property  in  their  individual  right,  not  only 
give  the  property  of  the  one  first  dying  to  the  sur- 
vivor but  treat  the  property  as  a  joint  fund,  mak- 
ing a  joint  devise  of  the  wlfe^s  real  property  and 
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Joint  legacies  out  of  the  personalty  of  both,  with- 
out designating  the  proportion  in  which  the  per- 
sonalty of  either  shall  contribute,  is  an  attempt  to 
make  a  joint  will  and  not  a  separate  will  of  each, 
and  it  is  invalid.  Walker  v.  Walker,  14  Ohio  St. 
157.  82  Am.  Dec.  474.  Although  there  were  some 
saving  provisions  In  the  will,  it  was  held  that  the 
most  important  ones  were  joint  and  the  whole  will 
must  fall. 

A  will  jointly  executed  by  which  two  persons  give 
their  property,  not  to  the  survivor,  but  to  third  per- 
sons, and  appoint  an  executor  **of  this  our  last  will 
and  testament,"  cannot  be  sustained  either  as  a 
joint  will  or  as  the  separate  wills  of  the  makers.  It 
cannot  be  established  as  a  joint  will  because  ^^f 
conjoint,  then  it  is  either  irrevocable  except  by  the 
act  of  both— which  would  deprive  each  testator  of 
the  power  of  altering  his  Intentions  in  regard  to  the 
disposition  of  his  own  property— or  it  is  revocable 
by  the  act  of  either,  which  would  give  to  one  the 
power  of  changing  the  disposition  of  another's 
property.**  And  it  cannot  be  established  as  the 
separate  will  of  either  because  it  does  not  purport 
to  be  such,  but  is  wholly  a  joint  wUL  Clayton  ▼• 
Liverman,  2  Dev.  ft  B.  L.  568. 

This  case  is  distinguishable  in  some  respects  from 
Ba  Davis,  but  the  court  in  the  latter  case  seems  to 
intend  to  overrule  the  former,  and  not  merely  to 
distinguish  it. 

A  Joint  will  providing  that  the  bequests  and  de- 
vises shall  be  postponed  as  regards  use  and  enjoy- 
ment until  the  death  of  both  makers  of  the  instru- 
ment, with  a  reservation  of  right  in  the  survivor 
to  have  the  sole  control,  management,  and  disposal 
of  all  the  property  during  her  Ufe,  so  that  all  that  Is 
subject  to  the  provisions  of  the  will  is  the  balance 
that  may  remain  undisposed  of  on  the  death  of  the 
survivor,  is  Invalid.  Hereby  ▼.  Clark,  85  Ark.  17, 47 
Am.  Rep.  1,  Citing  1  Jarman,  Wills,  p.  27;  dayiOD 
ton  V.  Liverman,  2  Dev.  ft  B.  L.  568. 

But  the  fact  that  persons  who  make  separate 
wills  and  teataments  in  the  same  instrument  de- 
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the  rigfats  of  parties  in  a  court  of  probate 
are  esseDtially  aifferent  from  tbetr  rights  after 
probate,  which  are  to  be  administered  in  an- 
other jariadiction.  Then,  why  may  not  a  hus- 
band and  wife  convey  their  separate  property 
by  will  as  well  as  by  deed?  The  irrevocabil- 
ity in  the  latter  case,  and  the  revocability  in 
the  former,  necessarily  so  as  long  »is  the  party 
lives,  can  make  no  diHerence,  because  the  act 
must  be  as  valid  at  the  time  it  is  done  in  the 
one  case  as  the  other.  Third  parties  are  in- 
terested in  contracts  (as  deeds),  whereas  no  one 
can  acquire  any  interest  in  a  devise  until  after 
the  devisor's  death.  We  find  nothing  in  the 
statute  of  wills  in  conflict  with  this  view.  If 
each  had  made  a  separate  will  at  the  same 
time,  giving  the  same  property  to  the  same 
devisees,  there  could  be  no  doubt  of  the  valid- 
ity of  each,  with  the  power  to  revoke  at  any 
time.  Can  the  fact  that  they  did  so  by  one 
joint  act  change  the  character  of  the  transac- 
tion? The  intent  of  both  is  equiilly  manifest, 
and  the  intent  is  the  controlling  element,  both 
in  the  execution  and  construction  of  wills. 

In  Clayton  v.  Liverman,  2  Dev.  &  B.  L. 
558,  the  majoritv  of  the  court  held  th^it  a  will 
jointly  executed  by  two  sisters  could  not  be 
probated,  either  as  a  Joint  will  or  as  their 
separate  wills.  They  died  wiibin  a  few  days 
of  each  other,  and  the  will  was  not  offered  for 
probate  until  after  the  death  of  t)oth.  The 
decision  was  upon  the  ground  that  it  was  a 
very  singular  case,  and  that  such  an  instru- 


ment, as  a  will,  was  unknown  to  the  law  of 
this  country,  and  relied  upon  Ilchton  v.  Blade- 
barn,  1  Add.  £cci.  Rep.  274.  Daniel,  J.,  in 
his  able  dissenting  opinion,  combats  the  whole 
argument  of  the  court,  and  insists  that  the 
court  misapprehended  the  judge's  opinion  in 
ffobson  V.  Blackburn,  1  Add.  Eccl.  Rep.  274. 
On  a  close  reading  of  the  case,  we  think  the 
court  did  misconceive  the  question  at  issue  in 
Hobion's  Gate,  and  we  approve  the  conclusion 
in  the  dissenting  opinion.  As  the  question 
was  so  ably  discussed  in  Clayton  v.  Lifttivnan, 
2  Dev.  &  B.  L.  558,  we  are  not  disposed  to  re- 
peat it,  but  only  give  the  conclusion.  We 
find  in  the  books  and  cases  cited  below  that 
the  current  of  opinion  in  the  states  is  contrary 
to  that  in  Clayton  v.  Liverman,  2  Dev.  &  6. 
L.  558,  and  we  think  the  reason  and  common 
sense  of  the  question  are  the  same  way.  1 
Schouler. Wills.  §456,  note  4.  ^§457.459;  Goods 
of  Uoegroce,  81 L.  J.  (185^^-1862)  Prob.  N.  8.  87; 
1  Redf.  Wilis,  182.  183;  Theobald,  Wills,  12; 
1  Jarman.  Wills.  201,  note  31,  note  5;  BeiU  v. 
Barver,  89  Ohio  St.  689,  641, 48  Am.  Rep.  477; 
Be  iHez,  50  N.  Y.  94;  Evane  v.  Smith,  28  Ga. 
98.  78  Am.  Dec.  751. 

Our  conclusion  is  that  the  instrument  offered 
for  probate  may  be  proved  now  as  the  sepa- 
rate will  of  Sutton  Davis  as  to  his  property  de- 
scribed therein,  and  that,  unless  in  some  way 
revoked,  it  may,  upon  the  death  of  his  wife,  be 
probated  as  to  her  property  mentioned  therein. 

Bevereed. 


Clare  that  it  is  **our  joint  wish  and  wtU*'  does  not 
make  the  will  invalid.    Re  Raupp,  10  Misc.  800. 

But  a  will  made  by  brothers  who  were  partners  In 
farmf air  business  and  joint  tenants,  by  which  they 
declare  they  make  '*this  our  laat  will  and  testa- 
ment,** and  say:  **We  ffive  and  bequeath**  cer- 
tain property  to  a  nephew,  is  held,  in  Gh>od8of 
Baine,  1  Swab,  ft  T.  141,  to  be  such  an  instrument 
as  cannot  be  probated  durlnfr  the  life  of  either 
brother.  The  court  distinguishes  it  from  Hobson 
T.  Blackburn,  1  Add.  Ecol.  Rep.  274,  and  G^ooda  of 
Straoey,  1  Deane  &  8.  Eccl.  Rep.  6, 1  Jur.  N.  S.  1177, 
and  says:  "Two  persons  profess  to  make  their  will, 
and  neither  gives  anything-  without  the  other;  and 
the  instrument  is  to  have  noelfeot  until  after  the 
death  of  both.**  adding  in  conclusion:  **I  cannot 
irrant  probate  of  this  paper  during  the  life  of 
either.**  This  intimates  that  it  might  be  protMted 
on  the  death  of  both  makers,  but  does  not  say  so. 

Baine*8  Case  is  disapproved  and  declared  Inoon- 
Bistent  with  the  other  authoritileein  Ck>od8  of  Mis- 
kelly,  4  Ir.  Eq.  Rep.  82. 18  Week.  Bep.  215,  where  a 
Joint  will  of  brothers  who  were  joint  tenants  of  a 
freehold  and  carried  on  a  farming  business  jointly 
was  offered  for  probate  as  the  will  of  one  of  them 
while  the  other  was  living.  The  will  disposed  of  no 
property  except  the  freehold,  but  It  was  held  enti- 
tled to  probate  on  the  ground  that  it  appointed  ex- 
ecutors, and  that  a  will  appointing  executors  is, 
without  more,  entitled  to  probate. 

In  €k>ods  of  PowelL.  15  L.  T.  828,  a  will  of  hus- 
band and  wife  of  their  joint  interest  in  a  farm  to  a 
eon  was  held  invalid  and  probate  refused  on  the 
hu8band*B  death. 

A  coo  tract  or  settlement  in  contemplation  of 
marriage  to  which  was  subsequently  added  what , 
was  called  on  the  face  of  it  a  codicil  was  offered  for 
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probate  in  Goods  of  Stoddard,  2  8wab.  ft  T.  356.  81 
L.  J.  Prob.  N.  S.  195.  The  document  wag  made  by 
the  parties  in  Scotland,  but  was  offered  in  England 
in  .which  they  subsequently  became  domiciled. 
The  court  refused  to  grant  probate  thereof,  say- 
ing: '*You  don*t  show  me  that  the  document  of 
which  you  ask  probate  would  be  a  good  testament 
accordmg  to  Scotch  law.** 

The  note  of  a  recent  case  (Goods  of  Smyth.  104  L. 
T.  N.  S.  82)  says  probate  on  hU8band*s  death  was 
allowed  of  will  in  which  wife  joined  giving  prop- 
erty  to  survivor  with  further  provision  if  survivor 
should  not  alter  it. 

A  review  of  the  authorities  shows  it  to  be  well  es- 
tablished now  that  a  single  instrument  may  In- 
clude the  wills  of  several  persons  if  its  provisions 
are  such  as  to  constitute  or  Include  a  separate  wlU 
for  each  of  them.  As  to  instruments  which  attempt 
to  make  a  joint  disposition  of  property  there  is 
more  difficulty.  But  a  majority  of  the  cases  seems 
to  agree  in  holding  that  a  will  cannot  be  made  by 
two  or  more  persons  unless  it  can  be  regarded  as 
the  separate  will  of  each  of  them  so  that  it  may  be 
probated  separately  for  each  without  regard  to  the 
fact  that  another  maker  is  still  living. 

Contracts  of  mutual  wills  have  been  considered 
In  many  cases  which  are  not  here  discusBed  or  col- 
lected, as  the  question  in  those  cases  is  altogether 
different  from  that  of  the  right  to  probate  a  joint 
will  actually  executed.  The  same  may  be  said  of 
many  cases  involving  the  effect  of  mutual  wills  sep- 
arately executed  as  in  Lord  Walpole  v.  Lord  Or- 
f  6rd,8  Yes.  Jr.  402.  Some  questions  ariseas  to  t  he  con- 
tractual nature  of  those  instruments,  but  except  so 
far  as  the  cases  relate  to  the  right  to  probate  such 
a  will  as  distinguished  from  its  binding  effect  they 
are  not  here  considered*  B.  A.  B. 
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A'statute  MMihoviMing  admliilairatlon 
upon  the  estate  of  &  person  who  has 
left  home  and  not  been  heard  from  for  seven 
years  is  unconstitutional,  since  the  administra- 
tion upon  the  estate  of  a  living  person  deprives 
him  of  property  contrary  to  the  law  of  the  land 
or  without  due  process  of  law. 

auly  20,  1897.) 

ON  DEMURRER  to  answer  in  an  action 
brought  to  recover  money  which  had  come 
into  defendant's  hands  through  administration 
proceedings  upon  the  estate  of  plaintiff  during 
his  alienee  from  home.    Demurrer  $u$ta%ned. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  B.  CraflSt  for  plaintiff: 

The  appointment  of  administrator  on  the  es- 
tate of  a  live  person  is  null  and  void. 

ikoU  V.  McNeal,  154  U.  S.  84,  88  L.  ed.  896; 
Mo&re  V.  8mitK  11  Rich.  L.  669,  78  Am.  Dec. 
122  and  note,  126;  Duncan  v.  Sietoart,  25  Ala. 
408,  60  Am.  Dec.  627;  Johnson  v.  Beazley 
(Mo.)  note  to  27  Am.  Rep.  286;  DefiUn  v.  Com. 
101  Pa.  278, 47  Am.  Rep.  710;  19  Am.  &  £ng. 
Enc.  Law.  pp.  184,  186;  D'Arunnent  v.  Jones, 
4  Lea,  251,  40  Am.  Rep.  12;  Melia  v.  SimmonSy 
45  Wis.  884.  80  Am.  Rep.  746,  and  note.  751; 
Joehumsen  v.  Suffolk  Sat.  Bank.  8  Allen,  b7; 
Reid  V.  Holmes,  127  Mass.  826;  Waters  v.  Stick- 
ney,  12  Allen,  18,  90  Am.  Dec.  122;  MePher- 
son  V.  Cunliff,  llSerg.  &  R.  422,  14  Am.  Dec. 
643;  Stoekbrtdge,  Petitioner,  146  Mass.  519; 
Thomas  v.  People,  Joiner,  107  111.  617.  47  Am. 
Rep.  458  and  note  465;  Bx  parte  MaxtoeU  (Ala.) 
note  to  79  Am.  Dec.  65;  Pennoyer  v.  Neff,  95 
U.  S.  714,  24  L.  ed.  565. 

Mr.  Nathan  B.  Lewis*  for  defendants: 

At  common  Isw  administration  granted  on 
the  estate  of  a  living  peri^on  was  wholly  void. 
Our  statute  makes  two  exceptions  to  the  gen 
eral  rule.  One  is  in  case  of  a  person  convicted 
of  crime  and  sentenced  to  a  term  of  intprison- 
meut  of  not  less  than  seven  Tears.  The  other 
exception  is  where  a  person  has  been  absent 
from  his  home  or  place  of  domicil  and  unheard 
of  for  a  period  of  seven  years. 

Such  absence  raises  a  presumption  of  death. 

The  salute  is  founded  in  the  principles  of 
the  highest  justice;  for  it  is  more  reasonable 
for  one  losutler  loss  who  has  neglected, shirked, 
and  avoided  the  natural  and  ordinary  obliga- 
tions of  a  kinsman  or  the  more  definite  duties 
of  a  debtor,  rather  than  innocent  persons  who 
have  acted  in  ^ood  faith  toward  him. 

Administration  of  an  estate  is  a  proceeding 
in  rem. 

•    1  Woerner,  American  Law  of  Administra- 
tion, p.  887;  Kieley  v.  McGhnn  {**Broden'ck^s 
Will"),  88  U.  S.  21  Wall.  503,  22  L.  ed.  599. 

Note.— As  to  the  effect  of  ad  m id  Ist  ration  on  the 
estate  of  a  living  person,  see  note  to  Rolton  v. 
Scbriever  (N.  Y.)  18  L.  K.  A.  242;  also  Springer  v. 
Bhaveoder  (X.O.)88  L.  K.  A  772. 
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Administration  of  an  estate  by  the  court  c4. 
probate  cannot  be  attacked  collaterall  v,  for, 
although  courts  of  probate  are  courts  of  limited 
jurisdiction,  yet  their  lurisdiction  to  grant  ad- 
ministration is  general  and  exclusive  within 
their  respective  limits. 

Roderigas  v.  Ekiit  Biver  8(»o.  Inst.  68  N.  T. 
468,  20  Am.  Rep.  656:  Porter  y.  Purdy,  29  N. 
Y.  106,  86  Am.  Dec.  288. 

A  finding,  conviction,  or  Judgment  by  a 
court  having  jurisdiction  of  the  subject-matter 
is,  if  no  defect  appear  on  the  face  of  it,  conclu- 
sive of  the  facts  stated  in  it. 

BritUiin  v.  Kinvaird,  1  Brod.  &  B.  p.  433. 

It  unalterably  binds  the  parties  and  pro- 
nounces the  law  which  defines  and  determines 
their  rights  in  that  particular  case. 

Shultz  V.  Sanders,  88  N.  J.  Eq.  154. 

The  granting  of  administration  upon  the  es- 
tate of  a  living  person  is  not  a  taking  of  his 
property  without  due  process  of  law. 

Oppenheim  v.  Wolf,  8  Sandf.  Ch.  671;  Orop- 
sey  V.  Mc Kinney,  80  Barb.  47. 

Due  process  of  law  is  not  necessarily  process 
according  to  tbe  course  of  common  law.  but 
process  according  to  the  course  of  proceedins^ 
applicable  to  tbe  subject-matter  and  conforma- 
ble to  those  general  rules  that  a£Fect  sJOi  persons 
alike. 

6  Am.  &  Eng.  Enc.  Law,  p.  46;  Happy  v. 
Mosher,  48  N.  Y.  817;  Hamilton  y.  Brown, 
161  U.  S.  256.  40  L.  ed.  691. 

Tillinfi^hast,  J.,  delivered  tbe  opinion  of 
the  court : 

This  is  an  action  of  assumpsit  to  recover 
money  which  came  to  the  hands  of  the  defend- 
ants from  the  plaintiff's  estate,  which  has  been 
administered  upon  during  his  lifetime.  Tbe 
defendants  have  filed  special  pleas  in  bar,  in 
which  they  set  up  that  more  than  seven  yenrs 
before  letters  of  administration  were  taken  out 
on  plaintiff's  estate  he  had  left  his  home  in  Soui  h 
Kingstown,  where  he  was  a  domiciled  inhab- 
itant, and  that  during  all  of  said  lime  he  hati 
not  been  beard  from,  either  directly  or  indi- 
rectly; that  notice  of  intention  to  apply  for  let- 
ters of  administration  by  Bridget  McGuire,  a 
sister  of  fbe  plaintiff,  was  given  for  the  period 
of  three  months;  that  further  notice  by  publi- 
cation was  afterwards  ordered  and  given  by  the 
probate  court,  and  that  thereupon,  upon  proof 
to  the  satisfaction  of  said  court  that  notice  had 
been  given  for  three  months  as  aforesaid,  and 
also  that  said  additional  notice  had  been  given 
as  ordered,  it  was  adjudged  that  the  petition 
be  granted;  and  tbe  defendant  John  A.  Brown 
was  thereupon  appointed  administrator  on 
the  estate  of  the  plaintiff.  The  pleas  further 
set  up  that  said  Brown  thereupon  proceeded 
to  administer  upon  said  estate  in  the  usual 
way;  that  be  settled  bis  account  with  the  pro- 
bate court;  and  thereupon,  after  three  years 
'  from  tbe  time  when  said  administration  was 
granted,  he  distributed  said  estate  according 
to  law.  Wherefor  he  pays  judgment,  etc. 
To  these  pleas  the  plaintiff  demurs  on  the 
grounds:  (I)  That  the  proceedings  i^  tbe 
court  of  probate,  recited  in  said  pleas,  were 
and  are  null  and  void,  as  the  pfniotliOf  was 
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tben  and  now  Is  living;  (2)  that  to  t^ke  and 
appropriate  the  estate  of  a  living  person,  in 
tbe  manner  described  in  said  pleas,  would  be 
to  take  private  property  without  due  process 
of  law,  and  such  a  construction  of  tbe  statute 
would  be  contrary  to  the  Constitution  of  this 
state;  (8)  that  said  court  of  probate  acquired 
no  jurisdiction  of  the  plaintiff's  personal  prop- 
er! v  and  estate. 

The  action  of  the  probate  court,  and  the  pro- 
ceedings in  connection  therewith,  were  had  in 
pursuance  of  R.  I.  Pub.  Laws  1882-85,  chap. 
206,  which  is  as  follows:  "Whenever  it  shall 
be  proved  to  the  satisfaction  of  the  court  of 
probate  of  any  town  that  any  person  domiciled 
in  such  town  at  the  time  of  bis  departure,  has 
left  his  home  and  not  been  heard  from  directly 
or  indirectly  for  the  term  of  seven  years,  and 
that  a  notice  of  intention  to  apply  for  letters 
of  administration  or  to  prove  the  last  will  and 
testament  of  such  persbn  has  been  published 
for  three  months  in  each  issue  of  some  news- 
paper in  the  city  of  Providence,  and  also  in 
each  issue  of  some  newspaper  in  the  county  in 
which  he  was  domiciled,  and  been  posted  for 
three  months  in  three  or  more  public  places  in 
said  town,  and  that  such  other  notice  as  the 
court  may  deem  best  has  been  given  to  the  re- 
lations and  heirs,  the  last  will  and  testament  of 
such  person  may  be  proved  and  letters  of  ad- 
ministration may  be  granted  on  such  person's 
estate  as  if  he  were  dead.  The  notices  shall 
contain  a  brief  description  of  such  person,  his 
age,  name,  and  such  other  characteristics  as 
sball  identify  him,  and  no  distribution  of  his 
estate  shall  be  made  until  three  years  after  ad- 
ministration has  been  granted  under  tbe  provi- 
sions of  this  section."  R.  I.  Pub.  Stat.  chap. 
184,  §  0,  which  is  a  continuation  of  the  same 
subject,  is  as  follows:  "If  such  person  shall 
afterwards  return  to  this  state,  or  shall  consti- 
tute an  agent  or  attorney  to  act  in  his  behalf, 
the  executor  or  administrator  as  aforesaid  shall 
be  accountable  for,  and  shall  deliver  to  such 
person  or  his  lawful  agent  or  attorney,  all  the 
estate  of  every  kind  which  shall  then  be  in  bis 
bands  as  executor  or  administrator  as  afore- 
said, after  deducting  such  sum  or  sums  as  tbe 
court  of  probate  shall  allow,  in  the  settlement 
of  his  accounts,  for  any  payments  or  disburse- 
ments which  he  may  have  legally  made  in  his 
said  capacity,  or  which  such  court  of  probate 
may  think  reasonable  to  allow  for  his  personal 
trouble  in  executing  the  trust  of  executor  or 
ad ministrator  as  aforesaid. '*  Although  statutes 
of  similar  import  have  existed  in  this  state  for 
more  than  a  century,  no  case  of  this  sort  has 
ever  before  arisen  thereunder,  so  far  as  we 
are  aware:  and  we  are  therefore  called  upon 
to  decide  the  question  raised  without  the  aid 
of  former  adjudications,  so  far  as  our  own 
state  is  concerned.  For,  although  said  statute 
was  before  the  court  in  Southwick  v.  Middle- 
toirn  Probate  Court,  18  R.  I.  402,  yet  it  was 
only  in  connection  with  the  question  of  the  suf- 
ficiency of  the  notice  to  prove  tbe  will  in  ques- 
tion, and  hence  the  decision  in  that  case,  has 
no  bearing  upon  the  question  as  to  the  con- 
stitutionality of  tbe  law.  It  will  be  observed 
that'said  statute  does  not  require  the  probate 
court  to  fiud  that  the  person  whose  estate  is 
sought  to  be  administered  is  dead  before  pro- 
ceetiing  to  exercise  jurisdiction,  but  only  that 

88  T..  R.  A. 


he  had  been  absent  from  his  home  without 
being  heard  from,  directly  or  indirectly,  for  the 
period  of  seven  years.  Tbis  fact  being  made 
to  appear,  the  court  is  given  jurisdiction,  after 
the  required  notice  is  given,  to  proceed  as  if 
the  person  were  dead.  The  main  question 
which  is  raised,  then,  is  whether  the  general 
assembly  has  power  to  pass  an  act  autborias- 
iog  tbe  estate  of  a  living  person  to  be  admin- 
istered upon  as  if  he  were  dead.  We  think  it 
is  very  clear,  both  upon  reason  and  authority, 
that  it  does  not  have  this  power.  To  adminis- 
ter upon  a  person's  estate  while  he  is  still  liv- 
ing is  to  deprive  him  of  property  contrary  to 
the  law  of  the  land,  or,  as  it  is  ordinarily 
said,  without  due  process  of  law;  and  hence 
is  in  violation  of  article  1,  §  10,  of  tbe  Consti- 
tution of  this  state,  and  also  of  article  14  of 
tbe  Amendments  to  the  Constitution  of  tbe 
United  States.  What  is  due  process  of  law, 
within  tbe  meaning  of  constitutional  provi- 
sions like  these,  has  been  many  times  ex- 
pounded bv  the  Supreme  Court  of  the  United 
States,  and  also  by  tbe  highest  courts  of  tbe 
various  states;  and  the  result  of  these  inter- 
pretations may  be  briefly  summed  up  by  saying 
that  the  words  '*due  process  of  law"  mean  a 
course  of  legal  proceedings  according  to  those 
rules  and  principles  which  have  been  estab- 
lished in  our  systems  of  jurisprudence  for  the 
protection  and  enforcement  of  private  rights. 
Pennoyer  v.  Neff,  95  U.  8.  783,  24  L.  ed.  672. 
Those  rules  require  that  there  shall  be  a  court 
of  competent  jurisdiction  to  pass  upon  the 
subject-matter  of  the  suit  or  proceeding,  and 
that  there  shall  be  a  trial  or  proceeding  in 
which  the  rights  of  tbe  parties,  after  notice 
and  opportunity  to  be  heard,  shall  be  duly  ad- 
judicated. Tbe  words  **due  process  of  law  in 
this  place,"  as  said  in  Latin  v.  Emigrant  In- 
dustrial Sav.  Bank,  18  Blatchf.  23,  1  Fed. 
Rep.  641,  "cannot  mean  less  than  a  prosecution 
or  suit  instituted  and  conducted  according  to 
tbe  prescribed  forms  and  solemnities  for  ascer- 
taining guilt  or  determining  the  title  to  prop- 
erty. It  will  be  seen  that  tbe  same  measure 
of  protection  against  legislative  encroachment 
is  extended  to  life,  liberty,  and  property;  and, 
if  the  latter  can  be  taken  without  a  forensic 
trial  and  judgment,  there  is  no  security  for  tbe 
other&  If  the  legislature  can  take  the  property 
of  A  and  transfer  it  to  B,  they  can  take  A 
himself  and  either  shut  l&im  up  in  prison  or 
put  him  to  death.  But  none  of  these  things 
can  be  done  by  mere  legislation.  There  must 
be  'due  process  of  law.' "  The  following  terse 
exposition  of  this  constitutional  guarantv  is 
furnished  by  tbe  supreme  court  of  l^ew  York 
in  the  case  of  Taylor  v.  P&rter,  4  Hill,  145,  40 
Am.  Dec.  274.  Mr.  Justice  Bronson  there 
says:  *'The  words  *by  the  law  of  the  land,' 
as  here  used  [t.  e,  in  the  state  Constitution], 
do  not  mean  a  statute  passed  for  tbe  purpose 
of  working  tbe  wrong.  That  construction 
would  render  tbe  restriction  absolutely  nuga- 
tory, and  turn  this  part  of  the  Constitution 
into  mere  nonsense.  The  people  would  be 
made  to  say  to  the  two  houses,  'You  shall  be 
vested  with  "the  legislative  power  of  the 
state,"  but  no  one  ''shall  ^be  disfranchised,  or 
deprived  of  any  of  the  rights  or  privileges"  of 
a  citizen,  unless  you  pass  a  statute  lor  that 
purpose;'  [in  other  words:    'You  shall  not  do 
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the  wrong,  unlecn  you  choose  to  do  it.' "  See 
also.  United  States  ▼.  Cruikshank,  d2  U.  8. 
654,  28  L.  ed.  592;  Walker  y,  Sauvinet,  92  U. 
8.  93,  28  L.  ed.  679;  DapU^s  Paiii&n,  16  R.  I. 
638.  5  L.  R.  A.  859;  Cross  v.  Brawn,  19  R.  I. 
— ;  Oooley,  Const.  Lim.  6th  ed.  p.  481;  6 
Am.  &  Eog.  Enc.  Law,  pp.  48  ei  seg.  Tested 
by  these  rules,  the  statute  aforesaid,  under 
which  a  man's  property  may  be  taken  with- 
out his  knowledge  or  consent,  and  in  a  pro- 
ceeding to  which  he  is  not  a  party,  and  of 
which  he  has  no  notice,  must  be  held  to  be 
clearly  violative  both  of  his  constitutional  and 
also  of  his  common-law  right.  Indeed,  the 
whole  proceeding,  so  far  as  he  is  concerned,  is 
res  inter  alias  acta. 

In  Laein  y.  Emigrant  Industrial  8av,  Bank, 
18  Blatchf.  28,  1  Fed.  Rep.  641,  which  was  a 
case  where  the  original  letters  of  administra- 
tion were  Issued  by  the  court  of  probate  of 
C*ranston,  in  this  state,  under  the  statute  in 
question,  and  where  afterwards  ancillary  le^ 
ters  of  administration  were  taken  out  in 
Kew  York,  the  court,  after  holding  that  the 
payment  by  the  defendant  bank  to  said  ad- 
ministrator there  was  no  defense  to  the  suit, 
said:  *'It  is  also  claimed  that,  if  the  New 
York  letters  are  void,  the  payment  to  the  ad- 
ministrator may  be  justified  under  the  Rhode 
Island  letters,  on  tne  principle  that,  though 
a  foreign  administrator  cannot  sue  here  with- 
out obtaining  ancillary  letters,  yet  a  pay- 
ment to  him  is  a  gooa  payment  and  dischar- 
ges the  deht.  Parsons  v.  Lyman,  20  N.  Y. 
108.  But  it  is  clear  that  the  Rhode  Island  let- 
ters have  no  greater  validitv  than  the  New 
York  letters.  The  Rhode  Island  statute  un- 
dertakes to  do  directly  what  the  New  York 
statute  aims  to  accomplish  by  the  more  indi- 
rect method  of  declaring  a  judical  decision 
conclusive  against  a  person  not  a  party  to  it. 
In  Rhode  Island  the  court  does  not  go 
through  the  form  of  deciding  that  the  per- 
son is  dead,  but,  conceding  that  he  is  only  ab- 
sent, distributes  his  estate  'as  if  he  were 
dead,'  without  the  service  of  any  notice  or 
process  upon  him  whatever.  I  do  not  see 
how  any  respectable  argument  can  be  made, 
that  this  is  not  depriving  him  of  his  property 
without  due  process  of  law,  or  how  it  can 
be  necessary,  or  reasonably  proper,  for  the 
proper  government  of  the  persons  and  the 
property  within  the  jurisdiction  of  the  state." 
This  decision  is  cited  with  approval  by  the 
Supreme  Court  of  the  United  States  in  Scott 
v.  McNeal  154  D.  S.  49,  88  L.  ed.  902. 

The  general  question  as  to  whether  any 
court  has,  or  can  have,  jurisdiction  to  grant 
letters  of  administration  on  the  estate  of  a 
living  person  has  been  much  discussed,  and, 
while  the  authorities  are  not  entirely  har- 
monious, yet  the  great  weight  thereof  is  clearly 
against  the  existence  of  any  such  jurisdiction. 
The  ^ound  upon  which  most  of  the  decisions 
rest  IS  that,  in  order  to  confer  jurisdiction 
upon  a  court  to  grant  letters  of  administration 
upon  a  person's  estate,  that  person  must  be  in 
fact  deaid;  and  that,  if  he  is  not  dead,  Uiere  is 
no  estate  to  administer  upon,  and  hence  no 
jurisdiction.  Mr.  Freeman,  in  discussing  this 
question  in  his  work  on  Judgments,  says: 
"The  question  occasionally  arises  whether  the 
grant  of  letten  testamentary  or  of  administra- 
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tion  on  the  estate  of  a  person  in  fact  living, 
but  supposed  to  be  dead,  is  an  act  beyond  the 
jurisdiction  of  the  court,  and  therefore  so  ut- 
terly void  that  no  person  is  protected  in  deal- 
ing with  the  executor  or  administrator  while 
his  letters  remain  unrevoked.  The  weight  of 
authority  is  very  decidedly  to  the  effect  that 
the  decease  of  the  supposed  decedent  is  a  pie- 
requisite  to  the  jurisdiction  of  the  court,  and 
that  he  is  wholly  unaffected  by  the  proceed- 
ings for  the  settlement  of  his  estate."  In  line 
with  the  doctrine  here  announced,  it  is  said  in 
MeUa  V.  Simmons,  45  Wis.  884.  80  Am.  Rep. 
746:  ''The  proceedings  of  ad  minis  tration^ 
settlement,  and  assignment  of  the  estate  of  the 
respondent,  represented  to  have  been  dead, 
when  he  was  and  is  still  alive,  are  absolutely 
null  and  void,  for  all  purposes  whatsoever. 
.  .  .  The  county  court  of  Dodge  county,  or 
any  other  court,  had  no  jurisdiction  in  this  par- 
ticular case,  or  in  such  a  class  of  cases.  There 
is  no  class  of  esses  which  embraces  the  ad- 
ministration of  the  estates  of  living  persons  as 
if  they  were  dead.  The  proceedings  are  void 
ab  initio  and  throughout.  If  this  case  falls 
within  any  class  of  cases,  it  is  a  class  in  which 
no  court  has  any  right  to  deliberate,  or  render 
any  judgment,  and  in  which  every  conceiv- 
able act  is  an  absolute  nullity;  The  only  juris- 
diction the  countv  court  has,  in  respect  to  the 
administration  of  estates,  is  over  the  estates  of 
dead  persons.  It  would  seem  that  the  bare 
statement  of  such  a  proposition  is  enough, 
without  citing  authorities."  In  Thomas  v. 
PeopU,  Joiner,  107  111.  621,  47  Am.  Rep.  458, 
the  supreme  court  of  Illinois,  in  an  able  opin- 
ion by  Mr.  Justice  Mulkey,  takes  the  same 
view.  The  same  doctrine  has  been  either  ad- 
judged or  recognized  in  Massachusetts  in 
Joehumsen  v.  Suffolk  Sav.  Bank,  8  Allen,  87; 
Waters  v.  Stiekney,  12  Allen,  1.  18,  90  Am. 
Dec.  122:  Day  v.  Floyd,  180  Mass.  488;  in 
Pennsylvania,  in  a  series  of  cases  beginning  in 
1824  (see  Deolin  v.  Com.  101  Pa.  278,  47  Am. 
Rep.  710):  in  Texas,  in  Withers  v.  Patterson^ 
27  Tex.  499,  89  Am.  Dec.  648;  in  Kentucky, 
in  French  v.  Fraeier,  7  J.  J.  Marsh.  426;  in 
Tennessee,  in  UArusment  v.  Jones,  4  Lea.  251, 
40  Am.  Rep.  12;  in  New  Hampshire,  in  Mor- 
gan V.  Dodge,  44  N.  H.  265,  82  Am.  Dec.  218; 
in  North  Carolina,  in  State  v.  White,  7  Ired. 
L.  116;  in  Alabama,  in  Duncan  v.  Stewirt, 
26  Ala.  408,  60  Am.  Dec.  627;  in  California, 
in  Stevenson  v.  San  Francisco  City  and  Coun- 
ty Super,  CL  62  Cal.  60;  in  Missouri,  in 
Johnson  V.  Beasley,  66  Mo.  264.  27  Am.  Rep. 
276;  and  in  many  other  states.  See  also.  1 
Woerner,  American  Law  of  Administration, 
§^  208  et  seq.,  where  the  same  view  is  taken, 
and  our  statute  commented  on;  and  note  to 
Bolton  V.  Schriever,  18  L.  R.  A.  242,  135  N. 
Y.  65.  To  this  array  of  authorities  there  are 
to  be  added  the  decisions  of  the  Supreme 
Court  of  the  United  States  in  Qrifflth  v.  Fro- 
tier,  12  U.  8.  8  Cranch,  9.  8  L.  ed.  471,  and 
the  recent  case  of  Scott  v.  McJSeal,  154  U.  8. 
49,  88  L.  ed.  902,  in  which  last-named  case 
Gray,  J.,  in  an  exhaustive  and  learned  opinion, 
after  discussing  the  entire  subject,  and  review- 
ing all  the  cases,  oomea  to  the  conclusion  that 
administration  cannot  legally  be  granted  on 
the  estate  of  a  living  person,  and  that  to  de- 
prive one  of  his  nroperty  in  a  proceeding  of 
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this  sort  ii  unoonstitutional.  The  reasoDiDic  ih 
that  case  ii  so  coeeDt,  and  the  result  so  au- 
thoritative, especially  as  to  the  constitutional 
question  involved  in  the  case  at  bar,  that  fur- 
ther citations  would  seem  to  be  unnecessary. 
Opposed  to  all  this  there  is  practically,  so  far 
as  we  are  aware,  but  the  single  case  of  Eoderi- 
gat  V.  Eagt  River  8av.  ImL  68  N.  Y.  460. 20 
Am.  Rep.  555.  where  the  court,  by  a  bare  ma- 
jority, held  that,  under  the  provisions  of  the 
statutes  of  that  state  conferring  upon  surro- 

{ rates  jurisdiction  over  the  subject  of  granting 
etters  of  administration,  the  inquiry  of  the 
surrogate  as  to  the  death  of  the  person  upon 
who  e  estate  administration  is  applied  for  is 
lodicial  in  its  nature,  and  that  the  surrn^te 
has  jurisdiction  to  determine  it  upon  sufficient 
CTidence;  and  also  that  letters  issued  by  him 
upon  due  proofs  are  conclusive  evidence  of  the 
authority  of  the  administrator  to  act  until  the 
order  pranting  them  is  reversed  on  appeal,  or 
the  letters  are  revoked  or  vacated,  so  f^r,  at 
least,  as  to  protect  innocent  persons  acting 
upon  the  faith  thereof.  The  decision  in  that 
case  has  been  much  criticised  (see  articles  in 
21  Alb.  L.  J.  pp.  65,  84:  jyArusment  v.  Jones, 
4  Lea,  251.  4U  Am.  Rep.  12;  15  Am.  L.  Reg. 
N.  8.212;  1  Woerner,  American  Law  of  Admin- 
istration, %^  210),  and,  so  far  as  we  are  aware, 
has  never  been  followed  outside  of  said  state 
except  in  the  case  of  ^"'cott  v.  McNeal,  in  Wash- 
ington territory,  which,  as  we  have  already 
seen,  has  since  been  expressly  overruled  by 
the  Supreme  Court  of  the  United  States, 
although  it  was  cited  with  approval  in  Plume 
V.  Howard  Sav.  Inel.  46  N.  J.  L.  280.  In 
that  case,  however,  it  was  not  even  surmised 
that  the  alleged  decedent  was  not  in  fact  dead. 
We  are  not  unmindful  of  the  rule  that  has 
been  laid  down  in  this  state  and  elsewhere 
that  the  court  should  pondeir  well  before  de- 
claring an  act  of  the  general  assembly  to  be 
unconstitutional,  and  that  it  should  resolve 
every  doubt  in  favor  of  the  validity  of  the  act. 
State  V.  Dutriet  qf  mtrraganseti,  16  R.  L  440, 
3  L.  R.  A.  295.  But  if,  having  observed  this 
rule,  the  court  comes  to  the  conclusion  that  the 
act  is  violative  of  some  constitutional  right,  its 
plain  and  imperative  duty  is  to  declare  ft  to  be 
void.  Tajflor  v.  Pfaee,  4  R.  I.  864.  The  case 
was  originally  heard  by  the  appellate  division, 
which  then  consisted  of  three  justices.  Owing 
to  the  importance  of  the  question,  however, 
sod  in  view  of  the  fact  before  referred  to  that 
said  statute  has  long  been  upon  the  statute 
book,  it  was  thought  proper  to  have  the  case 
resubmitted  on  briefs  to  the  entire  court,  which 
has  been  done.  And,  after  a  full  and  careful 
coDsideration,  we  are  all  of  the  opinion  that, 
in  so  far  as  said  statute  authorizes  the  estate  of 
a  living  person  to  be  administered  upon,  it  is 
unconstitutional  and  void.  We  do  not  wish 
to  be  understood,  in  what  we  have  said  in  this 
case,  as  expressing  any  opinion  upon  the  valid- 
ity of  the  statute  which  authorizes  administra- 
tion upon  the  estates  of  persons  under  im- 
prisonment for  crime. 

Demurrer  miHained,  and  case  remitted  to 
the  common  pleas  division  for  further  pro- 
ceedings. 
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1.  Statoments  b^  an  applicant  for  in* 
■urance  are  warranUea*  where  by  the 
terms  of  the  policy  he  warrants  the  answers 
strictly  trae  and  agrees  thac  they  shall  form  a 
part  of  the  contract  and  that  any  untrue  answer 
will  render  the  polioy  void. 

8*  The-  burden  of  proving^  the  tmth  of 
answers  hy  an  applicant  for  liib  in- 
surance which  are  by  the  contract  made  war- 
ranties,  rests  upon  the  one  seeklnir  to  recover 
the  policy,  altbonirh  the  burden  may  be  lifted  as 
to  matters  which  onlyaffect  the  rigbt  of  action  by 
the  presumption  in  favor  of  honesty  and  against 
fraud  until  something  appears  to  rebut  it. 

(September  16, 1805.) 

APPLICATION  by  defendant  for  a  new 
trial  after  verdict  in  favor  of  plaintiff  in 
an  action  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  policy  of  life  insurance. 
Granted, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Samuel  R.  Honey,  J.  Staemr 
Brown*  and  Frank  F.  Nolan  for  plaintiff. 

Messrs,  Ajidrew  J.  JenninM,  James 
M.  nforton,  Jr.,  and  Michael  W.  Cal- 
lag^han  for  defendant. 

Stiness*  J.,  delivered  the  opinion  of  the 
court: 

By  the  terms  of  the  policies  of  insurance 
issued  by  the  defendant,  the  ansv^ers  and  state- 
ments in  the  printed  and  written  applications 
for  the  policies  are  made  a  part  of  the  con- 
tract. The  applicant  declares  and  warrants 
that  the  representations  and  answers  made  are 
strictly  correct,  and  wholly  true:  that  they 
shall  form  the  basis  and  become  part  of  the 
contract  of  insurance,  if  any  be  issued;  and 
that  any  untrue  answer  will  render  the  policy 
void.  Whether  statements  whicb  obviously 
cannot  lie  within  the  knowledge  of  the  appli- 
cant, and  which  both  parties  must  know  are 
to  be  given  upon  information  and  belief,  must 
be  taken  to  be  warranties,  is  a  question  which 
^e  need  not  decide;  but  that  the  above  pro- 
visions constitute  a  warranty  of  the  truth  of 
the  statements  in  the  application,  so  far  as 
they  rest  upon  the  applicant's  own  knowled^, 
is  beyond  question.  Wilson  v.  Conway  F.  ins. 
Go.  4  R.  I.  141;  Lyons  v.  Providence  Washing- 
ton Ins.  Go.  14  R.  L  109.  51  Am.  Rep.  864; 
Jerrett  v.  John  Hancock  Mut.  L.  Ins.  Co.  18 
H.  I.  764;  McCoy  v.  Metropolitan  L.  Ins,  Co, 
188  Mass.  82;  CM  v.  Vatenant  Mut,  Ben, 
Asw.  158  Mass.  176,  10  L.  R.  A.  666;  Met- 
ropolitan L,  Ins.  Co.  V.  McTanue,  49  N.  J. 
L,  587.  60  Am.  Rep.  661.  Without  multi- 
plying citations,  we  quote  the  language  of  Mr. 
Justice  Hunt  in  Jeffries  v.  Economical  Mv* 
Ins,  Go.  89  U.  S.  22  Wall.  47.  22  L.  ed.  833. 
"Many  cases  may  be  found  which  boKl,  that 
where  false  answers  are  made  to  inquu.ts 
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which  do  not  relate  to  the  risk,  the  policy  is 
Dot  oecessarily  ayoided,  uoless  they  iDfluenced 
the  mind  of  the  company,  and  that  whether 
they  are  material  is  tor  the  determination  of 
the  jury.  But  we  know  of  no  respectable  au- 
thority which  so  holds,  where  it  is  expressly 
covenanted  as  a  condition  of  liability  that  the 
statements  and  declarations  made  in  tbe  appli- 
cation are  true,  and  when  tbe  trutb  of  such 
statements  forms  tbe  basis  of  tbe  contract." 
The  statements  in  question  in  this  case  being 
warranties,  we  are  called  upon  to  decide 
whether  tbe  trial  Judge  correctly  charged  tbe 
Jury  that  tbe  burden' of  proof  was  upon  the 
defendant  to  sbow  the  falsity  of  any  answer 
set  up  in  defense.  Tbere  are  many  cases 
wbicb  lay  down  this  rule  upon  the  principle 
that  the  burden  of  proving  an  issue  is  upon  tbe 
party  who  raises  it.  Spencer  v.  Gitizen$*  Mut. 
L.  Jn».  Asw.  142  N.  Y.  506;  Ru8s4l  v.  Fi- 
deUty  db  F,  Iub,  Co.  84  Iowa,  98;  Sutherland 
Y.  Standard  Lift  d:  Aeei,  Iiu,  Go.  87  Iowa, 
505;  Continental  L.  Ins,  Co.  v.  Rogers,  119  111. 
474,  59  Am.  Rep.  810  Mowry  v.  Home  L.  I /is. 
Oe>.  9  R.  I.  846,  appears  to  be  to  the  same  effect, 
but  that  case  related  to  the  value  of  the  plain- 
tifTs  insurable  Interest  in  the  life  of  an  uncle, 
for  which  he  had  taken  a  policy.  Tbe  charge 
to  the  jury  was  that  tbe  plaintiff  must  show 
that  he  bad  an  insurable  interest  in  tbe  life  of 
the  deceased,  but,  as  tbe  value  of  sucb  in- 
terest was  a  matter  of  opinion  and  estimate, 
the  burden  was  on  the  defendant  to  sbow  that 
the  alleged  indebtedness  and  business  rela- 
tions out  of  which  the  interest  sprung  were  no 
foundation  for  the  estimate  of  the  plaintiff, 
and  the  large  amount  of  insurance  obiamed. 
Oases  like  tbose  cited  above  rest  upon  a  cur- 
rent principle  when  it  is  applied  to  defenses 
set  up  outsidd  of  the  terms  of  tbe  contract. 
But  they  leave  out  of  view  another  equally 
correct  and  more  pertinent  principle— tbat  a 
party  cannot  recover  upon  a  conditional  con- 
tract until  he  shows  that  he  has  complied  with 
the  conditions.  To  depart  from  tbis  principle 
would  be  to  make  a  new  contract  for  the  par- 
ties. The  rule  of  law  is  well  stated  by  Ames, 
Cb.  J.,  in  Wilson  v.  Hampdsn  F.  Ins.  Co.  4 
R.  I.  159,  as  follows:  *'  It  is  clear,  however, 
upon  principle,  to  use  the  words  of  Mr.  Jus- 
tice Washington,  in  Craig  v.  United  States 
Ins.  Co.  Pet.  0.  0.  410,  that  where  the  as- 
sured has  entered  into  a  warranty,  he  cannot 
recover  against  the  underwriters  without  first 
averring  and  proving  performance  of  these 
stipulations;  and  see  2  Pbillips,  Ins.  2d  ed. 
753;  2  Arnould,  Ins.  1285,  1262.  The  burden 
of  proving  the  performance  of  all  wairanties 
made  by  him  rests  upon  the  assured,  and  al- 
though this  burden  may  be  lifted  by  pre- 
sumption merely,  as  in  case  of  the  implied 
warranty  of  seaworthiness  it  is  beld  to  be,  yet 
tbis  cannot  shift  the  burden,  wbicb  remains, 
notwitbstanding  the  prima  facie  case  thus 
made  out  bv  the  plaintiff,  where  tbe  law  first 
casu  it,  to  the  end  of  the  trial."  We  think 
tbat  this  case  lays  down  the  correct  rule.  It 
is  the  rule  which  applies  to  all  contracts,  and 
a  policy  of  insurance  is  a  contract.  Rules  of 
evidence,  however,  involving  only  the  mode 
of  procedure  in  a  case,  must  he  largely  within 
the  discretion  of  the  court,  in  order  to  be 
practicable;  and  so  many  things  are  allowed 
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to  go  by  presumption, "or  with  slight  proof,  to 
make  a  prima  facie  case,  until  something  ap- 
pears to  controvert  it.  But  this  rule  of  con- 
venience does  not  relieve  a  party  from  any  of 
the  obligations  of  his  contract.  Thus  it  baa 
become  common  in  suits  on  promissory  notes 
simply  to  produce  tbe  note  to  make  out  a  prima 
facie  case;  tbe  presumption  of  signature,  con- 
sideration, and  otber  incidents  following.  Tbe 
samepresiimpiious  are  usually  admitted  with 
reference  to  a  deed,  and  other  like  cases  are 
readily  conceived.  Wben  a  man  solemnly  ex- 
ecutes a  paper  upon  which  he  is  to  b^se  a  con- 
tract, there  is  a  natural  presumption  tbat  what 
he  says  in  it  is  true,  in  the  absence  of  anything 
to  contradict  it.  Rules  of  evidence  are  made  to 
facilitate  the  trial  of  cases,  and  not  to  render  a 
trial  impossible',  and  manv  of  the  answers  re- 
quired, which  lie  peculiarly  within  tbe  knowl- 
edge of  tbe  applicant  himself,  it  would  be  un- 
duly burdensome,  if  not  quite  impossible,  for 
another  to  prove,  after  the  applicant  is  dead. 
Some'  relate  to  ancestors  and  relatives,  their 
ages  and  diseases;  others  to  his  own  diseases, 
from  childhood  up.  Now,  while  some  of 
tbese,  at  any  rate.may  be  warranties,  it  would 
be  a  great  hardsbip  to  require  full  evidence  of 
tbe  truth  of  every  answer,  affirmative  and  neg- 
ative, when  many  of  tbem  may  not  be  in  dis- 
pute at  all.  They  may  be  sustained  prima 
facie  by  the  presumption  of  truth  which  ai- 
tacbes  to  a  man^  solemn  acts  and  declarations  in 
the  course  of  a  contracL  **0n  the  other  hand," 
said  Mr.  Justice  Miller,  in  Piedmont  d  A.  Life 
Ins.  Co.  V.  Bwing,  92  U.  8. 877,  23  L.  ed.  610. 
"  it  is  no  hardship  that,  if  the  insurer  knows 
or  believes  any  of  these  statements  to  be  false, 
he  sball  furnish  the  evidence  on  which  that 
knowledge  or  belief  rests.  He  can  thus  single 
out  tbe  answer  whose  truth  he  proposes  to  con- 
test; and,  if  he  has  any  reasonable  grounds  to 
make  such  an  issue,  he  can  show  the  facts  on 
which  it  is  founded."  Tbis  states  a  reasonable 
rule  of  procedure.  The  plaintiff  must  prove 
certain  essential  facts,  like  the  issue  of  tbe  pol- 
icy, payment  of  premiums,  death  of  the  as- 
sured, notice  as  required,  and  the  general  per- 
formance of  conditions;  but  to  say.  because 
answers  are  warranties,  that  the  trutb  of  every 
one  must  be  proved  by  witnesses  before  recov- 
ery, as  claimed  by  the  defendant,  would  be 
manifestlv  unreasonable.  Judge  Miller  perti- 
nently asks.  How  can  it  be  proved  that  a  man 
who  bas  lived  forty  or  fifty  years  has  never  had 
dyspepsia  or  diarrbosa?  In  the  case  just  cited 
he  also  said  that  the  answers  were  warranties, 
but  that  the  burden  of  proving  them  to  be 
false  was  upon  tbe  defendant  We  cannot 
agree  with  the  last  proposition.  Notwith- 
standing our  high  respect  for  his  decisions, 
we  prefer  his  reasoning  to  bis  conclusion. 

Judge  Qray  said,  in  McLoon  v.  Commereinl 
Mut.  Ins.  Co.  100  Mass.  472.  1  Am.  Rep.  129, 
'*The  nature  and  form  of  the  warranty  may 
affect  the  amount  of  evidence  to  be  required  of 
the  plaintiff  in  the  first  instance;  but  whether 
the  terms  used  are  affirmative  or  negative,  tbe 
warranty  is  equally  a  condition  precedent,  per- 
formance of  wbich  must  be  proved  by  tbe 
plaintiff  in  order  to  maintain  an  action  on  the 
policy." 

Properly  analyzed,  Mowry  v.  Borne  L.  Ins, 
Co.  9  R.  I.  846,  is  not  opposed  to  the  view 
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which  we  have  taken.  The  cbar^  of  the  trial 
Judge,  which  was  sustained,  laid  down  the 
rule  that  the  plaintiff  must  show  that  he  had 
an  insurable  interest  in  the  life  of  his  uncle; 
that  Ibis  would  not  be  sustained  by  showing 
claims  which  were  a  mere  pretext  for  insur- 
ance; but,  as  the  value  of  tbe  interest  was  a 
matter  of  estimate  and  opinion  (which  could 
sot.  therefore,  have  been  understood  by  the 
company  to  be  an  absolute  statement),  the 
burden  of  showing  that  his  estimate  was 
fraudulent  was  upo«  tbe  defendant. 

While  we  are  aware  that  there  are  many 
csuses.  as  we  have  said  above,  which  put  the 
burden  of  proving  the  falsity  of  a  warranty  in 
insurance  cases  upon  the  defendant,  we  cannot 
follow  them,  because  we  believe  such  a  rule  to 
be  contrary  to  the  well  established  law  in  re- 
gard to  warranties  in  other  cases.  Doubtless. 
m  some  of  them  confusion  has  arisen  from 
the  rule  in  regard  to  the  warranties  of  quality, 
etc.,  in  cases  of  the  sale  of  property.  But,  as 
pointed  out  by  Shaw,  Ch.  J.,  in  Dorr  v.  Fiiher, 
1  Oush.  271,  this  is  a  collateral  stipulation, 
which  does  not  prevent  the  vesting  of  title, 
nor  the  right  to  sue  for  the  purchase  money, 
because  the  contract  is  completed.  The  pur- 
chaser can  sue  for  a  breach  of  the  warranty, 
and  the  burden  would  be  upon  him.  To  avoid 
circuity  of  action,  he  is  allowed  to  set  it  up  in 
defense  under  the  same  burden.  But  this  rule 
does  not  apply  to  a  warranty  which  is  made  a 
]»art  of  the  contract  Wilson  ▼.  Hampden  F. 
Ins.  Co.  A  ILL  159.  To  put  the  burden  on  the 
defendant  practically  reduces  the  warranty  to 
a  representation,  and  so  modifies  the  contract 
of  the  parties.  However  much  a  court  may 
disapprove  of  the  form  of  a  contract,  it  has  no 
right  to  change  it  In  other  cases  t he  rule  has, 
doubtless,  been  stated  with  the  same  meaning 
which  we  have  indicated  above,  viz..  that  the 
defendant  must  first  offer  proof  of  the  falsity 
of  answers  which  are  attacked.  See  Crotonin- 
shUld  V.  OrowninshiOd,  2  Qray,  524. 

Our  conclusion  is  that  the  answers  in  the 
application  are  to  be  taken  as  warranties;  that 
the  burden  of  proving  their  truih  rests  upon 
the  plaintiff,  and  that  this  burden  may  be 
lifted,  not  shifted,  as  to  matters  which  only  re- 
motely affect  the  rifrht  of  action,  by  the  pre- 
aumption  in  favor  of  honesty  and  against  fraud 
until  something  appears  to  rebut  it. 

Tbe  answers  objected  to  in  this  case  related 
to  tbe  extent  of  use  of  intoxicating  liquors  by 
the  deceased  and  to  hemorrhages.  Tbe  burden 
is  upon  tbe  plaintiff  to  prove  their  truth,  if 
they  are  attacked;  and,  as  the  jury  were  in- 
structed to  the  contrary,  a  new  truU  must  be 
granted. 


Willhim  H.  IRELAND 

V. 

GLOBE  MILLING  &  REDUCTION  COM- 
PANY. 


(. 
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1.    A  contract  to  offer  fltoek  to 
ration   at    the    lowest    price  at 


a  corpo- 

which   the 


bokler  is  willing  to  sell  before  offering  It  to  any 
other  purchaser  m  not  binding  in  favor  of  tbe 
corporation  when  it  was  made  by  proposed  stock- 
holders berore  the  oorporacioo  was  la  existence 
as  a  legal  entity. 

8«  A  corporation  cannot  enforce  a  con- 
tract tjetween  proposed  incorporators  to  the 
effect  that  they  will  not  transfer  their  stock  with- 
out giving  the  option  of  purchase  to  the  oorpo- 
ratiOD,  but  the  remedy.  If  any,  for  breach  of  the 
contract  would  be  a  personal  one  against  the 
offending  stockholder. 

8.  The  mere  iMme  of  eertlflcatea  of 
stock  by  a  corporation  does  not  amount  to  a 
ratification  by  it  of  a  contract  made  before  It 
came  into  existence  between  the  proposed  lnc<Mr- 
porators  to  the  effect  that  they  would  not  trans- 
fer their  shares  without  giving  the  company  an 
optlonlto  purchase  them.; 

iJolyfU.  1807J 

ACTION  to  recover  damages  for  the  refusal 
of  defendant  to  permit  a  transfer  upon  its 
books  of  certain  shares  of  its  stock.  On  de- 
murrer to  additional  pleas  to  the  declaration. 
Ruling  in  plaintiff's  fatar. 

The  facts  are  stated  in  the  opinion. 

Mr,  William  H.  Sweetland»  for  plain- 
tilf: 

The  defendant  corporation  cannot  deprive 
tbe  transferee  of  stock  in  said  corporation  of 
the  right  to  have  transfer  recorded  and  new 
certificate  issued  to  him  by  reason  of  any 
agreement  between  prospective  holders  of  stock 
in  said  corporation. 

Such  agreements  are  in  restraint  of  trade 
and  because  all  such  agreements  must  have 
more  than  mutual  promises  to  support  them, 
there  must  be  a  special  consideration  paid  to 
the  promisor  by  the  promisee. 

Fisfier  v.  Bush,  85  Hun,  «41. 

At  most  they  are  only  personal  agreements 
permitting  an  action  for  damages  by  the  oiher 
incorporators  against  Stearns,  if  Stearns  has 
violated  them,  but  are  not  agreements  that  can 
be  taken  advantage  of  by  the  corporation, 
when  formed,  to  deprive  this  plaintiff  of  the 
right  to  have  transfer  to  him  recorded. 

Carmody  v.  Powers,  60  Mich.  26. 

A  corporation 'is  not  responsible  for  sets,  nor 
bound  by  contracts,  of  its  promoters,  done  or 
entered  into  before  incorporation. 

4  Am.  A  £ng.  Edc.  Law,  p.  201. 

In  so  far  as  tbe  tirst  plea  alleges  an  agreement 
with  thecor]3oration,  it  cannot  avaiT  the  de- 
fendant, because,  at  the  time  alleged  the  de- 
fendant had  no  power  to  make  the  alleged 
agreement,  under  the  provisions  of  the  statute 
permitting  its  creation. 

Me.  Rev.  Slat.  chap.  48.  §  19. 

Whatever  be  ihe  mode  prescribed  by  the  act, 
substantial  compliance,  with  all  the  provisions 
of  it  is  required  before  the  corporation  can  be 
said  to  be  in  esse. 

V  4  Am.  &  Eng.  Enc.  Law,  pp.197-199;  Rieh- 
mond  Factory  Asso.  x,  Clarke,  61  Me.  351;  Ulley 
V.  Union  ToolOo.ll  Gray,  141;  Rigeloio  V.Greg- 
ory, 78111.  197;  Oent  v.  Manufacturers*  db  M, 
Mut.  Ins,  Go.  107  111.  658. 

Signers  of    certiticHtes  of  formation  do  not 


NOTB.— For  restrictions  on  ttie  transf  «!r  of  shares 
or  stock  by  by-laws  or  articles  of  assoolatloo,  see 
wtie  to  Kew  Boflrlaod  Trust  Co.  v.  Abbott  (Mass.)  27 
88   L.  K.  A 


L.  B.  A.  271;  also  Ireland  v.  Globe  Militov  &  R.  Co. 
(R.  I.)  29  L.  B.  A.  «a»:  ana  Victor  O. Bloede  Co.  v. 
Bloede  (Md.)  88  L.  B.  A.  107. 
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become  a  body  politic  and  corporate  by  mak- 
ing ttie  certincales.  It  is  only  upon  the  re- 
ception of  a  licenie  issued  by  the  clerk  of 
court  as  provided  by  the  act,  that  they  have  a 
corporate  existence.  Any  agreement  between 
such  parties  is  not  binding  on  the  corporation 
when  formed. 

Stofjoe  V.  Flagg,  72  HI.  897;  We^iern  Screw  A 
Mfg.  Co.  ▼.  Cousley,  72  111.  531;  Unity  Tns.Co. 
V.  Cram,  48  N.  H.  686;  Carmodyv.  Potoers,  60 
Mifh.  26. 

A  corporation  cannot  adopt  or  ratify  a  con- 
tract made  before  its  incorporation. 

Kelner  v.  Baxter,  L.  R.  2  C.  P.  174;  Re 
Northumberland  Arenue  Hotel  Co.  L.  R.  88  Ch. 
Div.  16;  Abbott  v.  Hapgood,  160  Mass.  252.  5 
L.  R.  A.  586:  Penn  Match  Co.  ▼.  Hapgood,  141 
Mass.  148. 

The  act  of  the  corporation  in  adopting  such 
engagements  is  not  a  ratification  which  relates 
back  to  the  date  of  making  of  the  contract  by 
the  promoters,  but  is  in  legal  effect  the  making 
of  a  contract  as  of  the  date  of  the  adoption. 

Me  Arthur  v.  Times  Printing  Co.  48  Minn. 
819:  Battelle  v.  Northwestern  Cement  A  0.  Pave- 
ment Co.  87  Minn.  89. 

The  mere  act  of  the  officers  of  the  corpora- 
tion in  issuing  the  certificates  of  stock  to 
Stearns  was  not  a  ratification. 

Chicago  City  R.  Co.  v.  AllerUm,  85  U  8.  18 
Wall.  2B8,  21  L.  ed.  902. 

The  laws  of  the  state  of  Maine  under  which 
the  defendant  corporation  was  organized  con- 
tain no  provision  authorizing  the  restriction 
upon  the  transferability  of  shares  of  stock  in 
the  manner  provided  in  the  agreement  in  de- 
fendant's plea  alleged,  and  such  agreement 
if  made  cannot  affect  the  plaintiff's  right. 

Morawetz,  Priv.  Corp.  §  164. 

The  stock  issued  by  defendant  corporation 
was  not  subject  to  the  agreement  in  defendant's 
plea  alleged  unless  said  agreement  restricting 
its  transferability  was  expressed  in  the  stock 
certificates  issued  by  said  company. 

New  England  Trust  Co.  v.  Abbott,  162  Mass. 
148,  27  L.  R.  A.  271. 

The  agreement  in  defendants'  plea  alleged 
does  not  affect  the  right  of  plaintiff  to  have  the 
transfer  of  stock  to  him  recorded  upon  the 
books  of  the  corporation,  and  to  have  new  cer- 
tificate of  stock  issued  to  him. 

FirH  Nat.  Bankv,  Lanier,  78  U.  S.  11  Wall. 
377,  20  L.  ed.  174:  Leiich  v.  Wells,  48  N.  Y. 
613;  Joslyn  v.  8t  Pavl  Distilling  Go.  44  Minn. 
183;  Holbrook  v.  Neic  Jersey  Zinc  Co.  57  N.  Y. 
616. 

Power  of  attorney  on  back,  authorizing  its 
transfer  to  any  person,  renders  stock  transfer- 
able by  delivery. 

Winter  v.  Montgomery  OasHght  Co,  89  Ala. 
544;  Re  Ottos  Kome  Diamond  Mines  [1898]  1 
Ch.  618.  41  Am.  &  Eng.  Corp.  Cas.  567;  Re 
Bahia  d  8.  F.  R.  Co.  L.  R.  8  Q.  B.  585. 

When  there  has  been  a  fraudulent  issue  of 
stock  certificates  the  bona  fide  holder  of  such 
certificates  has  a  right  to  rely  upon  the  certifi- 
cates as  securing  to  them  the  stock  which  they 
represented. 

Bridgeport  Bank  v.  New  York  AN.  H.  R.  Co. 
80  Conn.  270. 

The  corporation  is  estopped  to  deny  the  valid- 
ity of  certificates  issued  in  proper  form,  even 
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though  fraudulently  issued  in  the  hands  of  the 
tr&n  sf ef ee 

Allen  Y.  South  Boston  R.  Co.  160  Mass.  200, 
6  L.  R.  A.  716. 

Messrs.  Warren  R.  Peree  and  Irwiwtf^ 
Champlin  for  defendant 

Tillinghast,  J.,  delivered  the  opinion  of 

the  court: 

In  the  opinion  heretofore  given  in  this  case 
it  was  held  that  the  by-law  of  the  defendant 
corporation  providing  ^  for  the  right  of  pre- 
emption of  the  stock  in  question  was  invalid. 
Since  the  rendition  of  that  opinion  the  de- 
fendant, by  leave  of  court,  has  filed  addi* 
tional  pleas,  setting  up  that  by  virtue  of  an 
agreement  entered  into  on  July  27,  1892,  be- 
tween the  subscribers  to  the  stock  of  the  then 
proposed  corporation,  and  also  of  an  agree- 
ment between  said  subscribers  and  the  corpo- 
ration on  August  10,  1892,  the  stock  in  ques-. 
tion  could  not  be  transferred  without  first  giv- 
ing to  the  corporation  the  option  of  purchase. 
Without  referring  to  the  voluminous  pleadings 
in  detail,  it  is  suflScient  to  say  that  the  main 
question  now  raised  thereby  is  whether  the  al- 
leged agreements  had  the  effect  to  bind  the 
plaintiff's  vendor,  William  R.  Stearns,  who 
was  one  of  said  subscribers,  to  offer  the 
stock  in  question  to  the  defendant  corporation 
at  the  lowest  price  at  which  he  was  willing  to 
sell,  before  selling  said  stock  to  the  plaintiff. 
The  case  shows  that,  although  the  defendant 
corporation  was  organized  at  Saco.  Maine,  on 
the  10th  of  August,  1892.  under  the  laws  of 
the  state  of  Maine  (see  chapter  48,  §§  16-19, 
printed  in  connection  with  our  former  opin- 
ion), as  alleged  in  defendant's  pleas,  yet 
that  it  did  not  become  a  corporation,  so  as  to 
be  able  to  transact  business,  until  the  8l8t  of 
August,  1892,  at  which  time  the  certificate  re- 
quired by  §  19  of  said  chapter  was  filed  with 
the  secretary  of  state.  And,  this  beine  so. 
we  fail  to  see  any  force  in  the  allegedf con- 
tract with  the  corporation  prior  to  that  time. 
In  other  words,  the  contract  or  agreement  set 
up  by  defendant  was  made  before  the  corpo- 
ration was  in  existence  as  a  legal  entity.  And 
it  is  hardly  necessary  to  argue  against  the 
power  of  a  person  not  in  being  (if.  indeed, 
there  can  properly  be  said  to  be  such  a  per- 
son) to  make  a  contract.  A  corporation  like 
the  defendant  is  purely  a  creature  of  statute, 
and  only  exists,  for  the  transaction  of  busi- 
ness, when  all  of  the  requirements  prescribed 
for  the  creation  thereof  have  been  complied 
with.  In  1  Thomp.  Corp.  §  480,  the  learned 
author  says:  "The  corporation  must  have  a 
full  and  complete  orgaMzation  and  existence 
as  a  legal  entity,  beforelt  can  enter  into  any 
kind  of  a  contract  or  transact  any  business.  ' 
In  Gent  v.  Manttfacturen^  <fe  M.  Mut.  Ins.  Co. 
107  111.  658,  the  court  says:  *That  a  corpora- 
tion should  have  a  full  and  complete  organ- 
ization and  existence  as  an  entity  before  it 
can  enter  into  any  kind  of  a  contract  or  trans- 
act any  business,  would  seem  to  be  self-evi- 
dent. This  is  unconditionally  true,  unless  the 
act  of  incorporation  authorizes  the  corporators 
to  perform  acts  and  enter  into  contracts  to 
bind  the  company  when  it  shall  be  organized. 
As  well  say  a  child  in  ventre  aa  mire  may  en- 
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loto  a  COD  tract,  or  that  its  parent  may 
bind  it  by  coDiract.    A  corporation,  until  or- 
^nized.  baa   no  being,  francbises.  or  facul- 
ties.   For  do  those  engHged  in  bringing  it  into 
being  have  any  power  to  bind  it  by  contract, 
unless  ao  authorized  by  the  charter."    The 
supreme  court  of  Maine  has  expressly  decided 
that  a  corporation  like  the  defendant  does  not 
become  a  corporation  until  the  certificate  of 
the  attorney  general  be  obtained  as  required  by 
the  provisions  of  said  chapter  48,  g  19.  of  the 
Revised  btatutesof  that  state.    Richmond  Fac- 
tory Aw>.  y.    Clarke,  61  Me.  351.     See  also 
I^rotidenee  Alhertype  Co.  ▼.  Kent  d  8.  Co,  19 
R,  I.  56;  UtUif  ▼•  Union  Tool  Co.  11  Gray. 
141:  Penn  Match  Go.  v.  Hapgood,  141   Mass. 
148;  4  Am.  &  Eng.  Enc.  Law,  197-199.     It  is 
to  be  observed,  in  this  connection,  that  there  is 
a  manifest  difference,  as  to  the  effect  of  omis- 
sion of  the  requirements  of  the  law  in  the  or- 
ganization of  corporations,  between    a   case 
-where  the  corporation  is  created   by  special 
charter  and  there  have  been  acts  of  user,  and  a 
case  where  individuals  seek  to  form  themselves 
into  a  corporation  under  provisions   of   the 
general  law.    In  the  latter  case — which  is  the 
one  before  us — it  is  only  in  pursuance  of  the 
provisions  of  the  statutes  for  such  purposes 
that  corporate  existence  can  be  acquired.    Big- 
elow  V.  Oreffory,  73  HI.  197.    But  defendant 
contends  that  the  case  presented  is  not  that  of 
an  agreement  between  the  promoters  of  a  cor- 
poration and  other  parties,  but  is  that  of  an 
agreement  between  the  incorporators  them- 
aelves.      But,  suppose  it  is,  how   does   that 
change  the  case?  It  is  then  only  a  contract  be- 
tween the  incorporators,  or  rather  the'proposed 
incorporators,  individually,  and   not    one  of 
-which  the  defendant  can  avail   itself.    And 
therefore,  even  assnming  that  a  contract  be- 
tween said  proposed  incorporators  not  to  trans- 
fer their  stock,  when  obtained,  without  givini? 
the  option  of  purchase  to  the  corporation,  would 
be  binding  on  them  as  individuals,  yet  the 
only  remedy    for  a  breach  of  such  contract 
would  be  a  personal  one  a^inst  the  offending 
stockholder.    Thus  in  Carmodyy,  Powere,  60 
Mich.  SO,  it  is  held  that  an  agreement  with  in- 
dividuals that  when  they  become  incorporated 
they  will  give  plaintiff  a  certain  amount  of 
paid  up  stock,  cannot,  on  any  rule  of  law,  be 
considered  as  a  dealing  with  the  corporation 
itself,  or  as  one  which  would  bind  the  future 
corporation  when  organized.     The    case   of 
Van$nnde  v.  Middleux  County  Bank,  26  Conn. 
155.  cited  by  defendant's  counsel,  is  quite  dif- 
ferent from  the  case  at  bar.     There  the  ques- 
tion arose  as  to  whether  the  bank  had  a  lien  on 
the  slock  held  bv  the  insolvent  stockholder  for 
the  amount  of  bis  indebtedness  to  the  bank. 
The  certificate  of  stock  which  he  held  expressly 
provided  that  the  shares  were  subject  to  the  in- 
debtedness of  the  stockholder  to  the  bank,  and 
the  court  held  that  this  provision  was  binding 
on  him  by  his  acceptance  of  the  certificate, 
such  an  acceptance  being  tantamount  to  an 
agreement  lietween  him   and  the   defendant 
that  his  stock  should  be  subject  to  his  indebt- 
edness.   The  court,  in  referring  to  the  terms 
of  the  certificate,  said:  "That  provision  is  a 
qualification  or  restriction  of  the  title  of  Smith 
to  the  stock,  of  which  title  it  was  the  object 
of  that  certificate  to  furnish  the  legal  evidence. 
L.  R.  A. 


or  rather  of  which  the  certificate  was  the  oon- 
sum  mating  act;  and,  as  the  muniment  of 
Smith's  title,  we  think  that  it  must  be  treated 
as  an  entire  instrument  of  which  the  qualifi- 
cation is  a  part,  and  that  the  latter  therefore 
cannot  be  disjoined  from  it,  or  treated  as  of 
no  validity.  To  consider  it  otherwise  than  as 
an  agreement  would  be  to  disregard  the  plain 
intention  of  the  parties,  which  courts  wul  al- 
ways, if  possible,  carry  into  effect,  and  to 
sanction  the  perpetration  of  a  fraud  on  the 
defendants.  Smith  having  received  the  certif- 
icate proffered  to  him  by  the  defendants  with 
that  restriction,  neither  he  nor  his  assignee 
should  be  permitted  to  deny  his  assent  to 
it,  and  that  would  be  sufficient  to  consti- 
tute an  agreement."  It  will  be  observed  that 
this  was  a  case  where  the  'corporation  was  in 
existence,  and  fully  competent  to  transact 
business,  when  the  stock  was  issued  and  the 
lien  thereon  created.  The  case  of  Morgan  v. 
Bank  of  North  America,  8  Serg.  &  R.  86,  11 
Am.  Dec.  575,  which  is  specially  relied  on  bv 
defendant,  is  very  similar  to  the  one  just  cited. 
There  the  court  found  that  bv  a  long  usage 
and  course  of  dealing,  well  known  to  and 
acquiesced  in  by  the  assignor  of  t^e  stock  in 
question,  the  bank  had  a  lien  on  the  stock  for 
the  indebtedness  to  it  of  its  stockholders;  and 
that  the  plaintiff,  who  was  the  assignee  of 
Wain,  and  therefore  stood  precisely  in  his  sit- 
uation, was  bound  by  the  custom,  usage,  and 
well-known  understanding,  which  was  tanta- 
mount to  a  contract  with  the  bank  regardinj^ 
said  transfer.  In  this  case,  as  in  the  other,  it 
will  be  seen  that  there  were  two  parties  fully 
competent  to  enter  into  the  contract  in  ques- 
tion. McCready  v.  Hujnsey,  6  Duer,  576,  is 
also  similar  to  the  cases  just  referred  to,  ex- 
cept that  there,  under  the  articles  of  associa- 
tion, no  stockholder  could  transfer  his  shares 
while  he  was  indebted  to  the  bank.  And  the 
court  held  that  the  assignee  of  the  stockholder, 
as  his  successor,  and  under  the  statute,  took 
the  stock  subject  to  the  same  liabilities.  Bs 
Dunkerwn,  4  Biss.  227,  is  a  case  where  the 
articles  of  association  expressly  authorize  the 
restriction  on  the  sale  of  the  stock  which  is 
contained  in  the  by-law,and  hence  was  properly 
held  to  amount  to  a  binding  contract  between 
the  subscribers  and  the  bank.  Union  Bank  y. 
Laird,  15  U.  S.  2  Wheat.  890.  4  L.  ed.  269.  is 
a  case  where  the  act  of  incorporation  provided 
that  no  stockholder  should  transfer  his  stock 
until  his  indebtedness  to  the  bank  was  satisfied, 
unless  the  president  and  directors  should  di- 
rect to  the  contrary.  In  Stebbine  v.  Phixnix  F, 
In$,  Co,  8  Paiire,  850,  also  the  act  of  incorpo- 
ration prohibits  a  transfer  of  stock  until  the 
stockholder's  liabilities  to  the  corporation  are 
satisfied. 

We  have  examined  the  numerous  other 
cases  cited  by  defendant's  counsel  in  his  elab- 
orate brief  bearing  upon  the  questions  under 
discussion,  but  we  do  not  find  that  they  sustain 
tbe  position  taken.  But.  even  admitting  that 
they  do.  the  decided  weight  of  authority,  as 
well  as  the  better  reason,  is  to  the  contrary. 
Even  conceding,  therefore,  that  the  defend- 
ant's contention  as  to  the  validity  and  effect  of 
such  an  agreement  or  contract  as  is  set  up  in 
its  pleas,  when  made  between  parties  who  are 
competent  to  enter  into  it,  is  correct,  yet,  as 
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no  binding  contract,  and,  Indeed,  no  contract 
at  all,  ifl  shown  to  have  been  made  between 
Stearns  and  the  defendant  corporation  regard- 
ing; the  restrictions  on  the  traosfer  of  the  stock, 
as  claimed,  by  reason  of  the  fact  that  the  de- 
fendant was  not  capable  of  making  it;  the 
entire  defense,  in  so  far  as  said  pleas  are  con- 
cerned, necessarily  fails.  It  is  earnestly  in- 
sisted by  defendant's  counsel,  however,  that 
the  agreement  in  question,  although  made  be- 
fore tne  corporation  was  in  existence,  became 
operative  upon  the  complete  organization 
thereof  by  reason  of  the  issuance  of  stock  to 
the  subscribers,  including  said  Stearns.  It  is 
to  be  observed,  incidentally,  that  the  defend- 
ant does  not  allege  in  its  pleas  that  any  ratifi- 
cation of  the  contract  said  to  have  been  made 
on  August  10,  1892,  ever  took  place.  But, 
even  assuming  such  an  allegation  therein,  we 
do  not  think  it  would  be  of  any  avail,  so  long 
as  (here  is  no  vote  of  the  corporation  in  any 
way  relating  thereto;  and  we  do  not  think 
that  the  mere  act  of  the  corporation  in  issuing 
the  certificates  of  stock  to  Steams,  after  the 
corporation  was  in  fact  in  existence,  amounted 
to  a  ratification  by  it  of  a  contract  made  sim- 
ply between  the  subscribers  to  the  stock  prior 
to  the  time  when  the  corporation  became  a 
legal  entity.  In  order  to  avail  itself  of  the 
agreement  alleged  to  have  been  made  by  the 
incorporators  with  the  corporation  before  the 
existence  of  the  corporation,  the  defendant 
must,  as  argued  by  plaintiff's  counsel,  show 
some  new  and  positive  act  done  after  its  com- 
plete organization  ratifying  said  alleged  agree- 
ment The  case  at  bar,  in  which  the  deiend- 
ant  seeks  to  avail  itself  of  an  agreement  made 
before  its  incorporation,  differs  very  materially 
from  the  case  of  a  corporation  which  has  ac- 
cepted the  benefit  arising  from  a  contract  made 


by  its  promoters,  and  is  held  to  be  bound  br 
such  contract.  The  English  authorities  hold 
that  a  corporation  cannot  adopt  or  ratify  a 
contract  made  before  its  incorporation,  kel- 
tier  v.  BaxUr,  L.  R.  2  C.  P.  174;  Be  KoHh 
amberland  Avenue  Hold  Co.  L.  R.  88  Ch.  Div. 
16.  This  rule  has  been  followed  in  Massachu- 
setts. In  A1^ttv,Eapgood,\^'iA9M.  252,5 L.R. 
A.  586,  Knowlton,  J.,  says:  "If  a  contract  is 
made  in  the  name  and  for  the  benefit  of  a  pro- 
jected corporation,  the  corporation,  after  its 
organization,  cannot  become  a  party  to  the 
contract,  even  by  adoption  or  ratification  of 
it.  .  .  .  Such  a  contract  must  derive  its  vitality 
from  the  meeting  of  minds  when  both  parties 
are  in  existence;  until  then,  it  can  be  nothing 
more  than  an  offer  by  one  party."  P$nn 
Match  Co.  V.  Hapgood,  141  Mass.  148.  Having 
thus  come  to  the  conclusion  that  the  agree- 
ment setup  in  the  defendant's  pleas  is  invalid, 
and  that  the.  plaintiff  is  not  bound  thereby, 
any  further  consideration  of  the  case  at  this 
time  becomes  unnecessary.  We  desire  to  add, 
however,  that  it  has  been  brought  to  our  no- 
tice in  the  amended  pleadings,  and  also  in  the 
defendant's  new  brief,  that  there  are  certain 
other  statutes  in  Maine  in  addition  to  chapter 
46,  §  6,  relied  on  in  our  former  opinion,  relat- 
ing to  the  power  of  corporations  to  pass  by- 
laws. And  the  defendant  now  claims  that  un- 
der said  statutes  and  the  decisions  of  the  su- 
preme court  of  Maine,  the  by-law  aforesaid  is 
valid.  As  the  case  is  only  before  us  on  the 
amended  pleadings,  however,  and  as  thia  ques- 
tion is  not  discusaed  in  the  plaintiff's  brief,  we 
cannot  now  decide  it.  In  view,  however,  of 
the  importance  of  the  question,  and  of  the 
newly  discovered  statutes  aforesaid,  a  motion 
for  reargument  of  the  original  quesdon  would 
be  entertained  by  the  court. 


MINNESOTA  SUPREME  COURT. 


Matthew  CZECH,  BetpU^ 

GREAT    NORTHERN    RAILWAY  COM- 

PANY,  Appt 

(. Minn ) 

*!•  The  statute  requiring  the  loeomo- 
tive  bell  to  be  mn^  or  the  whistle  sounded 
80  rods  from  the  place  where  a  rallwav  crossee  a 
traveled  road  or  street  does  not  apply  to  private 
farm  oroaaings. 

2m  But  it  does  not  follow  that  a  railway 
eompany  never,  under  any  circumstances, 
owes  to  the  adjacent  landowner  the  duty  of  giv- 
tufg  a  warning  signal  that  a  train  Is  approaching 
his  crossing.  The  question  is  to  be  determined 
on  general  legal  principles,  whether,  under  all 

*HeadnoteB  by  HirCHEXiL,  J. 


the  circumstances,  reasonable  care  required  the 
giving  of  such  a  signal. 

8.  While*  as  a  (preneral  rolot  and  nader 
ordinary  eireomstanees*  a  railway  com- 
pany owes  no  such  duty,  yet  the  crossing  may  be 
BO  peculiarly  dangerous,  and  the  speed  of  the 
train  so  great,  that  reasonable  care  would  require 
the  giving  of  such  a  signal. 

4.  Held*  that  under  the  fkets  of  this  esse. 

In  view  of  the  peculiarly  dangerous  nature  of  the 
crossing  and  the  unusually  high  speed  of  the 
train,  it  was  a  question  for  the  Jury  whether  It 
was  negligence  on  the  part  of  the  defendant  not 
to  give  a  iiignal  of  the  approach  of  the  train. 

(April  M,  1897J 

APPEAL  by 'defendant  from  an  order  of  the 
District  Court  for  Wright  County  denying 
a  motion  for  new  trial  after  verdict  in  favor  <» 


Nora.— On  the  question    what    crossings  are 

meant  by  statutes  providing  for  signals  at  croes- 

ngs,  see  twU  to  Sanborn  v.  Detroit,  B.  C.  &  A.  B. 

Go.  (Mich.)  16  L.  R.  A.  119;  also  Chicago,  R  &  Q.  B.Co. 

83  L.  R.  A. 


V.  Metcalf  (Neb.)  28 1<.  B.  A.  824:  and  Reynolds  v. 
Great  Northern  B,  Co.  (a  a  App.  8th  a)  SO  lb  fi. 
A.  606. 
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pl«iotiff  in  an  action  brought  to  recoyer  dam- 
ages for  personal  in  jariea  alleged  to  bave  been 
caused  by  defendant's  nejEligeoce.     Affirmed, 

Mr.  W.  E.  Dod£^  for  appellant. 

Mr,  F.  D.  Larr&bae.  for  respondent: 

In  this  particular  case,  under  the  peculiar 
circumstances  existing  in  this  case,  at  this  par- 
ticular time  and  this  particular  place,  the  de- 
fendant owed  a  duty  to  this  plaintiff. 

Thornton,  Bailwaj  Fences  &  Private 
Crosf^ings,  §g  391,  292;  Thcmas  v.  Delaware, 
L.  di  W,  R,  Co.  8  Fed.  Rep.  729;  Corddl  ▼. 
New  York  C,  db  B.  R.  B.  Co.  70  N.  Y.  119.  26 
Am.  Rep.  560;  Chicago  dt  A.  R.  Co.  v.  Sfin^ 
dere,  154  111.  581;  Vandewater  v.  New  York  db 
N.  E.  R.  Cb.l85  N.  Y.  688. 18  L.  R  A.  771; 
Banks  v,  Bo^on  db  A,  R  Co.  147  Mass.  495; 
(heens  ▼.  Penneylvania  R.  Co,  41  Fed.  Rep. 
187;  Rtifsnyder  v.  Chicago,  M.  db  St.  P.  R.  Co. 
90  Iowa,  76;  dampii  ▼.  Chicago,  Bt  P.  db  K. 
C.RCo.M  Iowa,  71;  Mason  ▼.  Chicago,  8t. 
P.  M,  d  O.  R.  Co.  89  Wis.  151;  Swift  v.  iStaU 
ill  Idnnd  R,  T.  R.  Co.  128  N.  Y.  645;  Pearce 
y.  Bumphreys,  84  Fed.  Rep.  282;  Armstrong 
V.  New  York,  N.  B.  db  H.  R.  Co.  (R.  I.)  29  Atl. 
448;  Gvrleu  y.  Missouri  P.  R,  Co.  122  Mo.  141; 
Murphy  V.  Boston  db  A.  R,  Co.  138  Mass  121; 
(f  Connor  v.  Boston  dbL,R  Corp.  185  Mass  852; 
Adams  y.  Iron  Cliffs  Co,  78  Mich.  271;  San- 
horn  ?.  Detroit.  B,  C.  db  A.  R.  Co.  91  Mich. 
538.  16L.  R.  A.  119;  Hydraulic  Works  Co,  y. 
Orr,  88  Pa.  882;  Larkin  y.  New  York  db  N.  R. 
Co.  46  N.  Y.  B.  R.  658;  Chicago,  R.  I,  db  P.  R, 
Co.  y.  CavlfiOd,  27  U.  S.  App.  858,  68  Fed. 
Rep.  896;  Texas  db  P,  R.  Co.  y.  NnU  (Tex. 
Ciy.  App.)  80  8.  W.  869;  Mark  v.  St.  Paul, 
M.  db  M.  R.  Co,  80  Minn.  498,  82  Minn  208; 
Kay  v.  Pennsylvania  R.  Co  65  Pa.  269,  8  Am. 
Rep.  628;  Troy  y.  Cape  Fear  dt  Y.  V.  R,  Co. 
99  N.  G.  298;  Kelly  y.  Southern  Minnesota  R. 
Co,  28  Minn.  98;  Charleston  v.  WelUr.  84  S.  C. 
857;  BinkU  y.  Richmond  db  D.  R.  Co,  109  N.  C. 
472;  SchindUry.  Milwaukee,  L.  S.dbW.R.  Co. 
87  Mich.  400;  Clampit7.  Chicago,  St.  P.  db  K, 
C.R.  Co  84  Iowa,  71;  Carrahery.  San  Fran- 
eiico  Bridge  Co,  100  Cal.  177;  Chenery  v.  Filch 
hirgR  Co.  160  Mass.  211,  22  L.  R.  A.  575; 
Uankinson  y.  Charlotte,  C.  db  A.  R.  Co.  41  8. 
C.  I:  Wet^taway  v.  Chicago,  St.  P.  M,  db  0.  R, 
Co.  56  Minn.  28;  Stewart  v.  Pennsylvania  R. 
Co.  (lad.)  14  Am.  A  £ng.  R.  Caa.  679:  Sveeny 
y.  (Hd  Colony  db  N,  R,  Co.  10  Allen,  868,  87 
Am.  Dec.  644;  Morrissey  y.  Eastern  R.  Co.  126 
Mass  877:  O^Connor  y.  Boston  db  L.  R,  Corp. 
135  Mass.  852;  Taylor  ▼.  Delaware  dbH,  Canal 
Go.  113  Pa.  162:  Thomas  v.  Delaware.  L,  db  W. 
R.  Co.  8  Fed.  Rep.  729;  Cordell  v.  New  York 
a  db  B.  R.  R  Co.  U  N.  Y.  585;  Byrne  y. 
New  York  0.  db  H.  R.R.  Co.  94  N.  Y.  12; 
Bodges  v.  St.  Louis,  K.  C.  db  N.  R.  Co.  71  Mo. 
50;  Bauer  y.  Kansas  P.  R.  Co.  69  Mo.  219; 
Merzv.  Missouri  P.  R.  Co.  14  Mo.  App.  459; 
Indiana  C.  R.  Co.  ▼.  Budelton,  18  Ind.  826,  74 
Am.  Dec.  254:  Murphy  y.  Boston  db  A.  R,  Co. 
138  Mass.  121;  Byrne  v.  New  York  C.  db  H.  R. 
R.  Co.  104  N.  Y.  862;  Delaney  y.  Milwaukee 
dtSLP.R.  Co.Z^  Wis.  67;  Townleyr,  Chicago, 
M,  db  St,  P.  R.  Co.  58  Wis.  626;  Davis  y,  Chi- 
cago db  N.  W.  B.  Co.  58  Wis.  646. 46  Am.  Rep. 
667:  Barriman  y.  PiUsburgh,  C.  db  St.  L.  R.  Co. 
45  Ohio  St.  11. 
Where  there  an  duties  imposed  by  statute, 
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duties  other  than  those  imposed  by  statute  may 
be  incumbent  upon  the  people. 

Struck  y.    Chicago,  M,  db  St.  P.  R  Co.  dS 
Minn.  298. 

Mitehellt  J.,  deliyered  the  opinion  of  the 
court: 

The  plaintiff  brought  this  action  to  recoyer 
damages  for  personal  injuries  sustained  by 
reason  of  a  collision  with  one  of  defendant's 
passenger  trains  at  a  priyate  crossing  on  plain- 
tiff's farm.  The  negligence  alleged  and  relied 
on  at  the  trial  as  the  ground  of  plaintiff's  right 
of  action  was  that  the  train  approached  the 
crossing,  at  a  high  and  dangerous  rate  of  speed, 
without  any  signal  or  warning  beine  giyen  of 
its  approach.  The  only  question  in  the  case 
worthy  of  special  consideration  is  whether  the 
evidence  justified  a  verdict  for  the  plaintiff. 
The  case  made  by  the  plaintiff  was  by  no 
means  a  strong  one.  but,  after  carefully  exam- 
ining and  re  examining  the  eyidence.  we  have 
arrived  at  the  conclusion  that  it  made  a  case 
for  the  jury;  in  other  words,  that  we  cannot 
hold,  as  a  matter  of  law.  either  that  the  de- 
fendant was  not  guilty  of  negligence,  or  that 
the  plaintiff  was  guilty  of  oontfibutory  negli- 
gence. The  crossing  was  immediately  east  of 
a  **cut"  on  defendant's  road  over  800  feet  long, 
and  ysrying  in  depth  from  nearly  6  feet  at  the 
east  end  to  nearly  11  feer  at  the  center,  or 
deepest  point.  The  defendant  bad  permitted 
trees  and  brush  to  grow  and  remain  on  the 
sides  or  slopes  of  this  cut,  which  materially 
added  to  the  obslructlona  to  the  yiew  west- 
ward. The  crossing  was  therefore  an  exceed- 
ingly dangerous  one  to  a  person  approaching 
it  from  the  north,  because  of  his  inability  to 
see  trains  coming  from  the  west  until  he 
reached  a  point  yery  near  the  railroad  track. 
Plaintiff  was  about  to  drive  his  team,  hitched 
to  a  farm  wagon,  from  his  house,  on  the  north 
side  of  the  railroad,  over  this  crossing,  to  that 
part  of  his  farm  on  the  south  side.  He  testi- 
fied that,  when  he  reached  the  gate  in  the  rail- 
way fence  (a  distance  of  about  60  odd  feet  from 
the  track),  he  slopped  his  team,  went  down 
upon  the  railroad  track,  and  looked  both  east 
and  west,  but  neither  saw  nor  heard  any  train. 
The  evidence  shows  that,  if  he  did  this,  he 
would  have  a  view  of  the  track  westward  for 
a  distance  of  from  1,600  to  1,800  feet.  He 
further  testified  that  he  then  droye  throueh 
the  gate  upon  the  right  of  wtfy,  and,  before 
crossing  the  track,  stopped  his  team  and  list- 
ened for  a  train,  and,  hearing  none,  then  drove 
on,  still  looking  and  listening,  but  that  he 
neither  saw  nor  heard  the  train  until  it  was 
within  about  100  feet  of  him,  when  his  horses 
were  already  on  the  track.  His  testimony  was 
corroborated  by  that  of  his  daughter,  who  was 
riding  in  the  wagon  with  him.  There  are 
some  circumstances  which  tend  to  create  doubt 
as  to  the  entire  accuracy  of  this  testimony,  but 
its  credibility  and  weight  were  questions  for 
the  jury.  Notwithstanding  that  this  was  a 
private  crossing,  where  the  defendant  was 
neither  accustomed,  nor  required  by  statute, 
to  give  signals  of  the  approach  of  trains,  and 
although  it  appears  that  plaintiff  was  entirely 
familiar  with  the  situation,  and  knew  that  this 
train  was  due  from  the  west  at  or  about  this 
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time,  we  could  not  hold,  as  a  matter  of  law, 
that  he  was  guilty  of  contributory  negliareDce, 
if  his  testimouy  and  that  of  hia  daughter  were 
true,  which  was  a  question  for  the  jury. 

3.  The  remaining  question  is  whether  the 
evidence  justified  toe  jury  in  finding  that  the 
defendant  was  ne^liRcnt.  We  agree  with 
counsel  for  the  defendant  that  the  statute  re- 
quiring a  bell  to  be  rung  or  a  whistle  to  be 
sounded  at  least  80  rods  from  the  place  where 
«  railway  crosses  a  "traveled  road  or  street"  on 
the  same  leyel  does  not  apply  to  private  farm 
•crossings.  It  only  applies  to  public  roads; 
that  is.  roads  traveled  by  the  public.  A  mere 
farm  crossing,  designed  ezclu8i?ely  for  the 
•convenience  of  the  adjacent  landowner,  is 
never  spoken  of,  either  in  the  statures  or  Id 
•common  speech,  as  a  "road."  Probably  the 
object  in  using  the  term  "traveled  road,"  in- 
stead of  "highway"  or  "public  highway,"  was 
to  include  roads  actually  used  and  traveled  as 
public  highways,  without  regard  to  whether 
they  have  been  legally  laid  out  or  dedicated  as 
such.  But  it  does  not  iiecessarily  follow  from 
this  that  a  railway  company  may  never,  under 
4iny  circumstances,  owe  a  duty  to  the  adjacent 
landowner  to  give  a  signal  or  warning  of  an 
approaching  train.  It  merely  leaves  the  ques- 
tion to  be  determined  on  common-law  princi- 
ples, whether,  under  the  circumstances  of  the 
case,  reasonable  care  would  have  required  the 
giving  of  such  a  warning.  It  may  be  conceded 
that,  as  a  general  rule,  and  under  ordinary  cir- 
cumstances, a  railway  company  owes  no  duty 
to  the  adjacent  landowner  to  give  him  a 
warning  signal,  or  to  slacken  the  speed  of  its 
trains,  on  approaching  a  private  crossing. 
The  necessities  of  public  travel  and  of  the 
railway  company  would  not  permit  of  this; 
and  when  such  a  crossing  is  put  in  for  the 
convenience  of  an  adjacent  landowner,  al- 
though he  has,  of  course,  a  legal  right  to  its 
reasonable  use,  he  must  take  it  subject  to  the 
risk  or  burden  incident  to  this  condition  of 
things.  But  reasonable  care  means  the  degree 
•of  care  commensurate  and  corresponding  with 
the  situation.  While  in  certain  respects  the 
rights  of  the  adjacent  landowner  to  use  the 
crossing  must,  from  the  necessities  of  the  case, 
be  subordinate  to  the  rights  of  the  railway 
•company  to  use  its  road,  yet  the  rights  and 
-duties  of  each  are  correlative  and  reciprocal; 
and,  in  exercising  its  or  his  right,  each  must 
bear  in  mind  the  right  of  the  other  to  use  it 
also,  and  use  reasonable  care  to  avoid  injury 
to  such  other  while  in  the  exercise  of  such 
right.  Therefore,  while  there  is  no  statutory 
obligation  on  a  railroad  company  to  give  a 
signal  of  the  approach  of  a  train  to  a  private 
crossing,  yet  the  condition  of  the  croasing  as  a 
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peculiarly  hazardous  one,  for  any  reason, 
coupled  with  the  high  rate  of  speed  at  which  a 
train  is  running,  may  render  the  case  one 
where  reasonable  care  would  require  that  some 
warning  siffnal  should  be  given.  ThamoM  v. 
Delaware,  L.  4lb  W,  B.  Co.  B  Fed.  Rep.  730. 

In  this  case  this  crossing  was.  for  the  rea- 
sons already  stated,  a  peculiarly  dangeroua 
one.  This  was,  or  ought  to  have  been,  fully 
known  to  the  defendant  and  Its  servants. 
They  knew  that  plaintiff  waa  liable  to  be  usinr 
the  crossing.  There  waa  evidence  that  would 
justify  the  conclusion  that  this  train,  although 
on.  schedule  time,  was  running  at  an  unusual 
rate  of  speed.  We  attach  very  little  weight 
to  the  mere  opinions  or  estimatea  of  nonexpert 
bystanders  or  passengers  to  that  effect,  but  the 
caae  furnishes  evidence  of  a  more  satisfactoir 
character.  The  testimony  of  the  engineer  & 
that  the  schedule  time  of  the  train,  including 
stoppages,  was  about  37  miles  an  hour,  and 
that  its  usual  actual  running  time  between  sta- 
tions was  about  80  miles  an  hour.  It  waa  a 
regular  passenger  train,.pre8umably  supplied 
with  all  the  usual  modern  appliances,  such  aa 
air  brakes.  The  engineer  testified  that  he 
knew  of  the  collision  the  moment  it  occurred, 
and  immediately  applied  the  brakes  with  full 
force.  But  there  is  evidence  tending  to  prove 
that  the  engine  ran  over  900  feet  past  the 
crossing  before  the  train  was  brought  to  a  full 
atop.  We  refer  to  the  testimonv  of  the  meaa- 
urement  of  th^  distance  from  the  crosaing  to 
the  place  where  the  broken  glass  waa  found 
which  was  taken  out  of  the  cab  window  aft«r 
the  train  atopped.  There  is  no  evidence  that 
the  grade  was  a  descending  one,  or  that  tlie 
track  was  wet  or  slippery.  This,  corroborated 
as  it  was  by  some  other  evidence,  would,  we 
think,  have  warranted  the  jury  in  finding  that 
the  train  was  running  at  an  unusually  high 
rate  of  speed.  Considering  the  peculiartr 
dangeroua  nature  of  the  crosnng,  and  the  high 
rate  of  speed  at  which  the  evidence  tended  to 
show  that  the  train  was  running,  we  think  it 
was  a  question  for  the  jury  wnether  the  de- 
fendant was  negligent  in  not  giving  some 
warning  signal,  and  hence  we  cannot  say  that 
their  verdict  ia  not  supported  by  the  evidence. 

In  response  to  some  questions  of  pleading 
raised  by  counsel,  we  may  add  that  while  the 
complaint  waa  evidently  drawn  on  the  theory 
that  the  statute  Imposed  a  duty  on  defendant 
to  give  a  signal  on  approaching  the  crossing, 
and  also  that  its  custom  previously  had  been 
to  give  such  a  signal,  yet  its  ailegationa  are 
broad  enough  to  entitle  the  plaintiff  to  recover 
on  common-law  ^rounds,  and  irrespective  oi 
the  existence  of  the  custom  referred  to. 

Order  affirmeA. 
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Roth  M.  HARRINGTON  et  al. 

V. 

Board  of  Aldermen   of  the  City  of  PROV- 
IDENCE. 


(. 


.B.L. 


1.  Notlee  and  opportunity  to  be  heard 
need  not  be  fl^ven  to  a  property  owner  be- 
fore the  pamatre  of  an  ordinance  under  statutory 
authority  requlrlnar  him  to  connect  his  dralnnire 
witb  the  sewer  and  destroy  any  cesspool  on  the 
property. 

8.  The  lepislatare  may  declare  privy 
vaults  in  thickly  settled  oommunities 
to  be  nnisanceSf  and  require  them  to  be  abat- 
ed, without  gi^nar  their  owners  opportunity  to 
sbow  in  each  particular  case  whether  their  vault 
is  or  ia  not  in  fact  a  nuisance. 


8.  It  is  soffleient  to  authorise  the  abate- 
ment of  privy  vaults  as  nuisances  that  the 
legislature  bas  so  treated  them  in  a  statute  stated 
to  be  for  the  benefit  of  tbe  public  health,  without 
a  distinct  declaration  In  the  statute  that  they  are 
so. 

4.  A  statnte  anthorisini^  the  destruc- 
tion of  a  privy  vault  which  had  been  or- 
dered by  municipal  autboritles  to  be  destroyed 
notwithstanding  an  appeal  from  the  order  is  not 
unconstitutional. 

5«  It  is  common  knowledg^e  that  the 
condition  in  which  privy  vaults  shall 
be  kept*  when  allowed  to  exist,  their  construc- 
tion, their  locality,  and  the  time  and  manner  of 
remoying  their  contents,  have,  especially  in  cities, 
been  subjected  to  sharp  police  regulation. 

6«  The  expenditure  by  a  city  of  vast 
sums  of  money  in  perfecting  its  water  and 
sewer  systems  is  a  matter  of  common  knowledge. 


KoTS.— Municipal  potrer  over  nui9anee»  affecting 
tafety,  hedUh,  and  personal  contort. 

L  Nuieaneee  ^-eiatina  to  publie  fofety. 

a.  In  general. 

b.  Elevtrieity^  tteam^  and  explosives, 
IL  Nuisances  reJating  to  health. 

a.  IngeneraL 

b.  Removal  nfJUtK  etc, 

c  Water-dosets  and  privies, 

d.  Drains  and  drainage. 

e.  Persons  and  thiiign  infected  with  disease. 

f.  With  respect  to  offensive  and  unwholesome 

smeHls. 

g.  Water  and  watercourses, 
h.  Burial  of  the  dead. 

L  Dead  animals. 

].  The  Keeping  of  animals* 

k.  Articles  of  food. 

Gases  in  which  the  nuisance,  although  It  affects 
the  public  safety,  healtb,  and  personal  comfort, 
arises  from  a  trade  or  business,  will  be  found  in 
note  to  Sx  parte  Laoey  (Cal.)  —  Lb  B.  A.  — , 

The  general  principles  of  the  law  relating  to  the 
power  of  municipal  corporations  to  define,  pre- 
vent, and  atMite  nuisances  are  treated  of  in  the  note 
to  Grossman  v.  Oakland  ^OrJ  88  L.  K.  A.  608. 

Tbe  question  of  the  power  of  municipalities  over 
nuisances  affecting  buildings  and  other  structures 
will  be  found  in  note  to  Bvansville  v.  Miller  (Ind.) 
ante,  16L 

A  note  to  the  case  of  Gape  May  y.  Cape  May,  D. 
B.  &  S.  P.  R.  Co.  (N.  J.)  —  L.  R.  A.  — .  shows 
tbe  power  of  such  authorities  o?er  nuisances  on 
highways  and  waters. 

cases  of  nuisances  affecting  public  morals,  de- 
cency, peace,  or  good  order,  and  the  power  of  mu- 
nicipalities over  the  same,  will  form  the  subject  of 
another  note,  as  will  also  the  question  of  prescrip- 
tion in  cases  of  nuisances,  and  tbe  Jurisdiction  of 
a  court  of  equity  when  the  aid  of  such  court  Is 
flouirbt  by  municipal  authorities  for  the  purpose 
of  abating  nuisances. 

The  question  of  smoke  as  a  public  nuisance 
within  the  power  of  municipalities  to  regulate* 
abate,  and  prevent  will  be  found  treated  of  m  note 
to  St.  Louis  y.  Heitaeberg-Packlng  &  Provision  Co. 
*~  Lb  K.  A.  ^— . 

L  Nuisances  relating  to  pubUc  safety, 
a.  In  general. 

Tn  Little  Rook  y.  Barton,  83  Ark.  436, 448.  it  is  said 
what  are  called  police  powers  relate  mostly  to  tbe 
government  of  municipal  corporations.  Of  this 
nature  is  tbe  authoilty  to  suppress  nuisances,  pre 
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serye  health,  prevent  fires,  to  regulate  the  use  and 
storage  of  dangerous  articles,  to  establish  and  con- 
trol nurkets,  and  tbe  like.  * 

In  cases  where  a  particular  thing  is  denounced 
by  tbe  municipality  as  a  nulAanoe  it  Is  not  required 
that  the  ordinance  shall  pro«'idefor  an  investiga- 
tion as  to  the  fact  whether  or  not  it  is  a  nuisance. 
Waters  Pierce  Oil  Co.  y.  New  Iberia,  47  La.  Ann. 
863. 

Tbe  adjudication  of  a  board  of  health  under  Pa. 
act  1849.  providing  for  tbe  removal  of  the  cause  of 
all  nuisances  then  or  thereafter  existing,  even 
without  the  aid  of  the  city  ordinance  of  1872,  which 
gives  express  authority  to  the  board  to  fence  in 
vacant  lots,  is  sufficient  to  give  the  board  of  health 
power  to  fence  in  a  lot  for  the  purpose  of  prevent- 
ing a  nuisance.    Wistar  v.  Addlcks,  9  Pblla.  14S. 

Under  Pa.  act  1849,  April  6,  a  board  of  health  had 
authority  to  remove  the  cause  of  all  nuisances  that 
existed,  or  that  might  thereafter  be  created,  and 
therefore,  under  that  act  as  construed  along  with 
the  prior  act  of  1840,  the  board  of  health  had  tbe 
power  to  abate  nuisances  and  their  causes.  Wistar 
y.  Addlcks.  9  Phila.  145. 

Under  a  charter  giving  power  to  the  mayor  and 
council  to  pass  all  laws  and  ordinances  that  they 
may  consider  necessary  for  tbe  preservation  of  tbe 
health,  peace,  prosperity,  comfort,  and  security  of 
the  inhabitants  of  the  dty  not  inconsistent  witb  the 
Constitution  and  laws  of  tbe  state,  a  city  would 
have  power  to  pass  an  ordinance  prohibiting  boys 
and  other  persons  unconnected  with  railroad  trains, 
except  passengers  and  other  persons  in  the  sot  of 
taking  passage,  from  getting  off  or  on  engines  or 
cars  at  tbe  depot  or  elsewhere  In  the  city  limits. 
Bearden  v.  Madison,  73  0 a.  184. 

Bo,  under  an  ordinance  giving  the  town  power  to 
declare)  what  shall  be  considered  nuisances  and  to 
prevent  and  remove  the  same,  and  to  regulate  the 
police  of  the  town  and  make  such  ordinances  as 
the  good  of  the  inhabitants  of  the  town  may  re- 
quire, the  town  has  authority  so  to  order  tbe  use 
uf  private  property  within  its  limits  as  to  prevent 
its  proving  dangerous  to  the  safety  of  the  persons 
and  property  of  citizens.  Chicago,  B.  &  Q.  B.  Co. 
V.  Haggerty,  67  HI.  118,  IIB. 

In  Charleston  v.  Elford,  1  McMuIl.  L.  284,  an  or- 
dinance prohibiting  the  throwing  of  bales  of  cot- 
ton or  other  articles  from  the  second  story  or  up- 
per floors  of  warehouses  within  the  city  into  tbe 
streets  of  the  same  was  held  a  valid  exercise  of  the 
police  power  as  essential  to  tbe  safety  of  tbe  In- 
habitants. 

In  A«new  y.  Washington.  7  Pa.  Co.  Gt  1801,  an 
ordinance  making  it  unlawful  for  any  person  to 
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(AujruBt  2, 1897.) 

PETITION  by  appellants  for  a  new  trial 
after  a  ruling  by  the  trial  judge  directing 
a  verdict  oonflnning  the  order  upon  an  appeal 
from  an  order  of  the  board  of  aldermen  of  tbe 
city  of  Providence  directing  petitioners  to  con- 
nect their  premises  with  the  sewer  in  the  street 
and  destroy  all  cesspoola  on  the  property. 
New  trial  denied. 

The  facts  are  stated  in  the  opinion. 

Measre.  Henry  J.  Spooner  and  Cooke 
ft  Ang^ell  for  appellants. 

Mewrs.  Fr aneifl  Colwell  and  Albert  A. 
Baker,  for  appellee: 

Said  acts  are  constitutional.  They  come 
within  the  broad  powers  of  the  legislature  to 
abolish  nuisances  and  provide  for  the  public 
health. 

A  privy  is  prima  facie  a  nuisance,  and  has 
been  tolerated  only  as  a  matter  of  necessity. 

Wood,  Nuisance,  §  512;  WahU  v.  Reinbach, 


76  111.  822:  Bou  v.  BuUer,  19  N.  J.  Eq.  2M. 
97  Am.  Dec.  654;  CUveldnd  v.  Oitieenr  Qom- 
light  Co.  20  N.  J.  Eq.  205. 

No  laws  have  been  more  uniformly  sup- 
ported by  the  courts  than  the  so-called  healUi 
laws  when  reasonable  in  their  intent  and  od- 
culated  in  a  measure  at  least  to  secure  such 
reasonable  result. 

Re  Jacobi,  98  N.  T.  98,  60  Am.  Rep.  886; 
Dill.  Mun.  Corp.  §  874;  Toledo,  W.  A  W.  K 
Co.  V.  JackionviUe,  67  111.  87, 16  Am.Bep.  611; 
Watertown  v.  Mayo,  109  Mass.  815,  12  Am. 
Rep.  694;  Cooley,  Const.  Lim.  4th  ed.  784. 

E?ery  presumption  is  in  favor  of  theoonsti- 
tutionality  of  said  statutes. 

PeopU  V.  QilUon,  109  N.  Y.  889;  Brie  A  N. 
E.  R.  Co.  V.  Casey,  26  Pa.  287;  Pentuiylvania 
B.  Co.  V.  Biblet,  66  Pa.  164,  6  Am.  Rep.  860; 
Sinking  Fund  Caaet,  99  U.  8.  700,  718,  25  L. 
ed.  496,  501. 

Said  acts  are  not  unconstitutional  in  that 
they  confer  summary  power  and  that  no  pro- 


mine,  drill,  or  bore  for  natural  flras  or  oil  within  tbe 
limits  of  the  borouffhat  any  point  within  IDO  feet 
of  any  house,  stable,  or  other  buildlog,  or  for  the 
owner  of  any  lot  of  ground  within  tbe  t)orouffh  to 
permit  such  well  to  be  drilled  on  his  lot  within  150 
feet  of  any  house,  stable,  or  other  buildlnjr,  and 
providing  that  in  case  of  any  refusal  or  neglect 
after  ten  days'  notloe  to  abate  the  same,  that  the 
ohief  burgess  should  have  power  to  inflict  a  pen- 
alty and  oause  the  nuisance  to  be  atiated  and  re- 
moved at  the  cost  of  the  owner  of  tbe  premises, 
was  upheld  upon  the  ground  that  tbe  same  consti- 
tuted a  public  nuisance  endangering  tbe  lives  and 
property  of  the  dtixens  and  interfering  with  their 
peace  and  comfort,  although  there  was  no  Juris- 
diction given  to  such  burgess  to  collect  the  penslty 
by  summary  conviction  under  Pa.  acts  1851  or  1887. 
Bee  more  particularly,  as  to  tbe  general  rules  in 
cases  of  Duisaooes  affecting  public  health  arising 
from  particular  trades  or  business,  note  to  Exparie 
Lacey  (Oal.)  —  L.  B.  A.  — b 

b.  Eteetrfelty,  iteam^  and  eapplosiveB, 

In  abating  nuisanoes  by  the  public  authorities  it 
has  been  said  there  may  be  subetanoes  like  some 
explosives  which  are  dangerous  in  cities  under  all 
clrcumstaDoes.  and  made  dangerous  by  city  condi- 
tions, but  most  dangerous  things  are  not  so  differ- 
ent in  cities  as  to  require  more  than  increased  or 
qualified  safeguards,  and  to  suppress  things  not 
absolutely  dangerous,  as  an  easy  way  of  getting  rid 
of  tbe  trbuble  of  regulating  them,  is  not  a  process 
tolerated  in  free  institutions,  regulation,  and  not 
prohtbition.  being  tbe  extent  of  such  power.  Ae 
Frazee,  68  Mich.  886,  404. 

Tbe  creation  of  an  extra  hazardous  business  in 
the  public  streets,  such  as  one  using  electricity,  or 
of  organizations  to  use  elements  therein,  dangerous 
to  life  from  their  very  nature,  can  only  be  legal.  If 
at  hIL.  when  they  are  so  burdened  as  to  secure  the 
public  safety  preliminary  to  such  use,  and  its  con- 
tinuance by  tbe  untiring  and  unfailing  vigilance  of 
the  person  or  oorporation:  and.  If  this  cannot  be 
done,  then  a  nuisance  is  created  and  exists,  and  not 
the  lawful  enterprise,  and  such  nuisance  may  be 
abated  by  tbe  public  authorities.  United  States 
Illuminating  Co.  v.  Grant,  55  Hun,  222. 

And  the  legislature  has  no  power  to  violate  the 
laws  of  public  safety,  and,  consequently,  none  to 
authorize  an  enterprise  to  be  conducted  in  tbe 
public  streets  by  tbe  use  of  a  death-dealing  factor, 
unless  the  conditions  imposed  concerning  and  con- 
trolling it  are  such  as  to  secure  tbe  public  safety, 
not  for  a  time,  but  for  all  time  during  its  use,  and 
whenever  this  safety  ceases  to  exist  the  business 
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immediately  becomes  a  nuisance,  and  may  be 
abated  as  such.  United  States  lUuminattaig  Oo.  v. 
Grant,  65  Hun,  222. 

Bleotric  wires  stretching  over  and  upon  the  roofS 
of  buildings  in  a  thickly  populated  dty,  in  such  a 
manner  that.  If  a  Are  should  occur,  they  would 
greatiy  add  to  the  risk,  are  a  constant  and  continu- 
ous menace  and  nuisance  which  may  be  abated  by 
a  city.  Electric  Improv.  Go.  v.  San  Fraaclsoo,  45 
Fed.  Kep.508,606,18L.B.  A.1S1. 

So,  a  wire  carrying  a  heavy  current  of  electri- 
city and  not  properly  Insulated  is  dangerous  to  life 
and  a  public  nuisance,  which  the  board  baa  the 
right  to  direct  tbe  Immediate  discontinuance  of 
without  notice;  and  the  board  of  health,  under  the 
peculiar  phraseology  of  the  New  York  act  confer* 
ring  powers  upon  it,  has  a  right  to  remove  such 
wires  because  dangerous  to  human  life,  and  the 
department  of  public  works  has  also  a  right  to  re- 
move all  obstructions  which  interfere  with  the  use 
of  the  streets,  and  has  therefore  ample  authority 
to  abate  such  nuisance.  United  States  Uluminat- 
ing  Oo.  V.  Grant,  66  Hun,  222. 

If  tbe  entire  system  by  which  electricity  Is  used 
for  the  lighting  of  public  streets  becomes,  as  a  con- 
clusive and  openly  apparent  fact,  so  flagrantly  and 
imminentiy  dangerous  to  human  life  as  to  come 
within  the  principles  governing  conflagrations  and 
pestilence,  tbe  corporate  authorities  can  doubtless 
summarily  abate  it,  but  if,  on  tbe  other  hand,  Um 
systems  are  not  necessarily  and  unavoidably  dan- 
gerous to  human  life,  if  they  can  be  kept  in  a  safe 
condition  by  active  vigilance  and  proper  repairs, 
they  are  permitted  to  continue  until  the  subways 
are  made  for  their  reception,  and  in  that  case  while 
the  entire  system  may  not  be  a  nuisance,  that  part 
of  it  which  is  suffered  to  become  dangerous  Is  m 
nuisance  of  the  highest  kind.  United  States  Illu- 
minating Go.  V.  Grant,  55  Hun,  2iSt, 

In  Lexington  ft  O.  B.  Go.  v.  Applegate,  8  Dana, 
280, 83  Am.  Dec.  497,  it  is  said  that  the  law  Is  made 
for  the  times,  and  will  be  made  or  modified  by 
them.  Tbe  expanded  and  still  expanding  genius 
of  the  common  law  should  adapt  it  here  as  else- 
where to  the  improved  and  improving  condition  of 
our  country  and  countrymen,  and  therefore  rail, 
roads  and  locomotives,  the  offspring,  as  they  will 
be  the  parents,  of  progressive  Improvements, 
should  not  in  themselves  be  considered  as  nui- 
sances, although  In  ages  that  are  gone  they  might 
have  been  so  held  because  they  would  have  been 
comparatively  useless  and  therefore  misohievoas* 

There  are  many  things  which  courts  have  power 
to  declare  nuisances,  and  in  such  cases  Itissnfll- 
dent  to  show  the  ezistenoe  of  the  fact  oonstitutiiic 
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TirioD  is  made  for  Dotioe  prior  to  the  actioo  of 
the  board  of  aldermen,  or  that  do  jury  trial  is 
granted. 

King  r.  Davenport,  08  111.  806,  88  Am.  Rep. 
89:  Hart  v.  Albany,  9  Weod.  571,  24  Am.  Dec. 
16S;  Wadleigh  t.  Oilman,  12  Me.  408,  28  Am. 
Dec.  188;  ^ir  r.  Forehand,  100  Mass.  136.  1 
Am.  Rep.  94,  97  Am.  Dec.  82;  More^f  y.  Brown, 
42  N.  H.  878;  Den,  Murray,  y.  Eoboken  Land 
d  Improo.  Clo.  59  U.  S.  18  How.  272,  15  L.  ed. 
372. 

The  abatement  of  a  public  nuisance,  being 
in  ancient  extrajudicial  remedy,  is  not  oncon- 
BtitutionaL 

Salem  v.  Baetem  B.  Co.  98  Mass.  481,  96 
Am.  Dec  650;  Train  ▼.  Boston  Dieinfeeling 
Co.  144  Mass.  528,  59  Am.Rep.  118;  New  Tork 
HtaUh  Department  v.  Trinity  Church,  145  N. 
Y.  82,  27  L.  R.  A.  710;  Niekereon  v.  Boeion, 
181  Masa.  807;  Com,  ▼.  Eoberte,  155  Mass.  281, 
16  L.  R  A.  400;  Stauffhter-Hotae  Cases,  88  U. 
8. 16  Wall.  86,  21  L.  ed.  894;  Baker  r.  Boston, 
12  Pick.  198,  22  Am.  Dec.  421. 


The  trial  court  ruled  correctly  in  rejecting 
evidence  to  the  effect  that  the  vault  in  question 
was  not  a  nuisance  and  not  prejudicial  to  the 
public  health,  and  evidence  as  to  the  propriety 
and  necessity  of  making;  such  an  order. 

Miller  v.  Norton,  152  Mass.  540, 10  L.  R.  A. 
116. 

Hogerm,  J.>  delivered  the  opinion  of  the 
court: 

The  sole  question  in  this  case  before  the 
court  at  this  time  is  as  to  the  constitutionality 
of  R  I.  Pub.  Laws,  chap.  777,  of  April  25, 
1889,  as  amended  by  chapter  1407  of  March  1, 
1895,  and  which  act,  as  amended,  is  as  fol- 
lows: 

"Sec.  1.  The  board  of  aldermen  of  the  city 
of  Providence  may  compel  any  abuttins:  owner 
or  occupant  of  land  upon  any  street  in  said 
city  in  which  there  is  a  sewer  to  connect  the 
drainage  of  his  land  and  premises  with  such 
sewer,  and  mav  direct  said  owner  or  occupant 
to  fill  up  and  destroy  any  cesspool,  privy  vault. 


tbe  Dufsanoe  la  order  to  enapower  a  clt^  oouncil  to 
abate  such  oulsanoeB.  The  use  of  steam  for  the 
purpoBe  of  propelltnir  a  street  car  along  the  pub- 
lic streets  in  a  thickly  populated  town  will  consti- 
tute a  nuisance  per  m.  Id  tbe  absence  of  any  toyti- 
lative  grnnt  authoriUnir  such  use,  and  therefore 
an  ordlnaDoe  of  a  municipal  corporation  which 
forbids  such  use  and  declares  it  a  nuisance  is  valid 
aod  will  be  upheld.  North  Ohicaffo  City  R.  Oo.  v. 
Uke  View,  106  111.  807, 44  Am.  Bep.  788,  7W. 

Tbe  mere  fact  that  a  steam  engine  is  liable  to  ex- 
plode, and  that  it  is  used  in  a  business  in  which 
combustible  materials  are  neoessarlly  brought  in 
daogeroos  proximity  to  the  Are  of  its  boiler,  such 
as  tbe  bostneas  of  a  carpenter  and  box  maker, 
thereby  subjeotlnflr  buildinffs  and  merchandise  in 
that  vicinity  to  Increased  danflper  from  fire,  raising 
tbe  premiums  of  Inauranoe  and  exciting  tbe  fears 
of  neighboring  owners  for  the  safety  and  security 
of  tbetr  property,  does  not  constitute  the  same  a 
Duiflaaoe.  Baltimore  v.  Badecke,  40  Md.  Ja7, 2E7, 88 
Am.  Bep.  288. 24SL  Rhodes  v.  Dunbar,  07  Pa.  274, 08 
Am.  Dec.  221,  to  tbe  same  effect 

Steam  railway  oars  nmniog  through  a  city  street, 
unleas  conducted  with  more  than  human  watchful- 
ness, may  be  regarded  as  a  public  nuisance,  and 
therefore  a  statute  giving  tbe  oommon  council 
power  to  regulate  the  running  of  such  oars  within 
the  corporate  limits  authorlsses  tbe  adoption  of  an 
ordinance  entirely  prohibiting  the  propelling  of 
ears  by  steam  through  any  part  of  the  dty,  Buf- 
falo &  N.  V.  B.  Oo.  V.  Buffalo,  6  Hill,  200. 

A  steam  engine  ubed  as  a  means  of  locomotion 
npona  public  highway  isnot  necessarily  a  nuisance, 
it  may  possibly  be  a  nuisance  at  some  times,  and 
UDder  some  circumstances,  but  the  question  In  any 
Bucb  case  is  one  of  fact;  a  question  of  reasonable 
ooDductand  management  on  the  part  of  both  par- 
ties, and  therefore  a  question  for  the  jury.  Ha- 
oomber  v.  Nichols,  84  Mich.  212,  22  Am.  Bep.  622, 

So,  a  stationary  steam  engine  is  not  itself  a  nul- 
lanoe.  even  if  erected  and  used  in  the  midst  of  a 
populous  city,  unless  It  interferes  with  the  safety 
or  convenience  of  the  public  in  the  use  of  the 
■treats,  or  unless  It  is  used  In  connection  with  some 
^de  or  oocnpation  which  the  law  pronounces  of- 
fensive or  noxious.  Baltimore  v.  Badeoke,  40  Md. 
fl7,a8Am.  Bep. 280,242. 

And  a  city  ordinance  which  prohibits  the  ereo- 
tk>D  of  a  steam  engine  within  the  city  limits  with- 
OQt  the  consent  of  the  mayor  and  oommon  council, 
living  them  the  power  to  revoke  such  permits  and 
«L  R.A. 


to  force  the  removal  thereof,  after  a  specified 
ootloe.  and  imposing  a  certain  penalty  for  neglect 
of  such  request,  is  unreasonable  and  void,  the  same 
not  being  a  nuisance  per  ae,  even  though  used  in  a 
populous  city,  notwithstanding  the  fact  that  the 
city  has  power  to  pass  ordinances  for  the  preven- 
tion of  Are  and  for  other  purposes  beneScial  to  the 
dty  and  the  inhabitants  thereof.  Baltimore  v.  Ba- 
decke. 40  Md.  217, 88  Am.  Bep.  280. 242. 

Where  permtsslon  was  granted  to  erect  and  use 
a  steam  engine  for  the  carrying  on  of  a  business 
pursuant  to  the  terms  of  tbe  dty  ordinance, 
whereby  such  engine  was  to  be  removed  after  six 
months*  notice  to  that  effect  from  the  mayor,  and 
after  the  expiration  of  such  six  months  a  suit  was 
brought  by  justices  for  the  recovery  of  the  penalty 
for  the  nonremoval  of  such  engine  and  to  enforce 
its  removal,  the  court  granted  an  injunction  to  stay 
the  proceedings  of  the  city  officers,  the  ordinance 
in  question  being  void  and  inoperative  as  clothing 
one  single  individual  with  discretionary  power, 
such  engine  Itself  and  its  use  in  the  particular 
business  not  being  a  nuisance  per  se.  Baltimore  v. 
Badeoke,  40  Md.  217,  m,  88  Am.  Rep.  288. 

In  Vason  v.  South  Carolina  B.  Oo.  42  Oa.  881, 888, 
the  court  refused  to  abate  as  a  nuisance  the  use  of 
steam  on  a  railroad  run  through  the  streets  of  a 
city  under  the  power  given  by  the  state  statutes 
and  the  ordinances  and  contracts  of  tbe  city,  al- 
though the  use  of  steam  locomotives  in  a  street  or 
public  highway  comes  within  the  definition  of  a 
public  nuisance,  and  although  under  the  Bevlaed 
Statutes  of  the  state  It  '^tends  to  annoy  the  com- 
munity or  injure  tbe  health  of  tbe  citizens  In  gen- 
eral." 

So,  where  by  the  terms  of  the  charter,  the  oom- 
mon council  of  a  city  has  power  to  prevent  im- 
moderate driving  in  the  streets,  and  riding  or  driv- 
ing on  the  sidewalks,  and  also  to  regulate  the  speed 
and  running  of  locomotive  engines  and  railroad 
cars  through  the  city,  and  also  power  to  declare 
what  shall  be  considered  nuisances  in  lots,  streets, 
docks,wharves,and  piers,  and  to  direct,  provide  for, 
and  enforce  their  removal,  such  council  has  no 
power  by  ordinanoe  to  prohibit  as  a  nuisance  the 
running  of  any  locomotive,  steam  engine,  train  of 
cars  of  any  kind  whatsoever,  through  or  upon  any 
track,  street,  or  thoroughfare  in  tbe  oity  at  a  faster 
or  greater  rate  of  speed  than  a  mile  In  six  minutes- 
State,  New  Jersey  B.  k  Transp.  Co.,  v.  Jersey  City, 
20  N.  J.  L.  17a 

See,  further,  as  to  the  use  of  electrldty  and  steam 
upon  the  public  streets  and  the  power  of  a  munioi- 
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or  other  arrangement  for  the  reception  of 
drainage. 

"Sec.  2.  Upon  the  serTice  of  any  order  or 
direction  or  a  copy  thereof  upon  any  owner  or 
occupant  of  such  land  to  connect  the  drainage 
as  aforesaid  or  to  fill  up  or  destroy  any  cess- 
pool, privy  vault,  or  other  arrangement  for  the 
reception  of  drainage,  such  owner  or  occupant 
shall  comply  with  such  order  or  direction 
within  ten  days  from  the  time  of  service  of 
such  order. 

''Sec.  8.  In  case  the  owner  or  occupant  to 
whom  such  order  shall  be  directed  shall  neg- 
lect or  refuse  to  comply  therewith  within  ten 
days  after  the  service  thereof  upon  him,  such 
owner  or  occupant  shall  be  fined  not  less  than 
$6  nor  more  than  $20  for  each  subsequent 
twenty-four  hours  during  which  he  shall  neg- 
lect or  refuse  to  comply  therewith,  and  in  case 
such  neglect  or  refusal  shall  continue  for  sixty 
days  after  the  service  of  said  order,  said  board 
of  aldermen  may  cause  any  cesspool,  privy 


vault,  or  other  arrangement  for  the  reception 
of  drainage  upon  the  land  of  sudi  owner  or 
occupant  to  be  filled  up  and  destroyed,  aod 
the  pendencv  of  any  appeal  from  any  of  such 
orders  or  doings  of  said  board  shall  not  affect 
the  power  of  said  board  after  the  expiration 
of  said  period  of  sixtv  days  to  cause  the  same 
to  be  forthwith  filled  up  and  destroyed,  the 
aforegoing  provisions  being  in  the  interest  of 
the  public  health  of  said  city. 

"Sec.  4.  This  actvhall  take  effect  from  and 
after  its  passage,  and  all  acts  and  parts  of  acts 
inconsistent  herewith  are  hereby  repealed." 

On  August  1,  1895,  the  board  of  aldermen  of 
the  city  of  Providence  passed  the  following  res- 
olution; "Resolved,  that  Ruth  M.  Harring- 
ton, wife  of  Wm.  W.,  be.  and  she  hereby  is, 
ordered  to  connect  the  drainage  of  the  land 
and  premises  situated  on  West  Clifford  street 
in  this  city,  bounded  and  described  as  follows: 
.  .  .  with  the  sewer  in  said  West  Clifford 
street,  and  that  the  said  Ruth  M.  Harrington 


pality  to  abate  the  same  and  to  prevent  their  be- 
comlDRT  nuisaooes.  note  to  Gape  May  v.  Gape  May« 
D.  B.  &  S.  P.  R.  Co.  (N.  J.)  — L.  R.  A.  — . 

Other  explosive  substances  have  also  been  made 
the  subject  of  municipal  control. 

Thus,  it  has  been  stated  that  the  business  of  keep- 
ing, storlnflr,  and  dealing  in  tDflH'T>^»^ie  and  explo- 
sive oils  Is  a  lecrltlmate  one,  and  every  citizen  has 
an  inherent  right  to  engage  in  the  bunioess  in  equal 
terms  with  other  citizens.  Kiohmond  v.  Dudley. 
129  Ind.  112. 116, 13  L.  B.  A.  687. 

An  ordinance  relating  to  the  keeping  and  storing 
of  explosives,  which  does  not  establish  any  general 
rules  for  the  storage  of  the  sut»tances  proposed  to 
be  regulated,  but  reserves  to  Itself  at  regular  meet- 
ings the  right  to  grant  or  refuse  permission  to  keep 
and  store  such  oils  and  materials,  dependent  upon 
whether  it,  at  such  times,  deems  the  location  and 
buildings  suitable  for  such  purposes,  and  the  per- 
son presenting  the  petition  **b  proper  person,**  and 
providing  that  the  permission  when  granted  ''may 
be  revoked  at  any  time  at  the  option  of  the  coun- 
cil.** gives  the  common  council  an  arbitrary  con- 
trol  of  the  business  without  any  fixed  or  known 
rules,  and  is  therefore  invalid.  Richmond  v.  Dud- 
ley, 129  Ind.  112,  Hi.  18  L.  R.  A.  687.  The  ordinance, 
however,  did  not  expressly  declare  such  business  a 
nuisance. 

So.  an  ordinance  prohibiting  the  keeping  of  In- 
flammable or  explosive  sutxitances  within  the  city 
limits  in  greater  quantities  than  therein  specified, 
and  providing  for  the  presentation  of  a  petition  to 
the  council  specifying  the  location  of  the  promises, 
the  kind  of  vessels  used,  and  the  purposes  for 
which  kept,  and  leaving  the  granting  of  the  per- 
mit to  the  common  oouocil*s  discretion,  is  Invalid 
as  not  specifying  the  rnles  and  conditions  to  be  ob- 
served in  such  business,  and  as  not  admittlog  of 
the  exercise  of  the  privileges  by  all  citizens  alike 
upon  complying  with  such  rules,  and  as  admitting 
of  the  exercise,  or  of  an  opportunity  for  the  exer- 
cise, of  an  arbitrary  discrimination  by  the  munici- 
pal authorities  between  citizens  who  will  comply. 
Klchmood  v.  Dudley,  129  Ind.  112, 116.18  L.R.  A.  687. 

And  an  ordinance  passed  pursuant  to  the  city 
charter,  giving  the  common  council  power  to  make 
by-laws  and  ordinances  not  inconsistent  with  the 
laws  of  the  state  and  necessary  to  carry  out  the 
objects  of  the  corporation,  which  ordinance  pro- 
hibits the  keepmgof  a  quantity  of  straw  exceeding 
6  tons  unless  inclosed  In  a  fire- proof  indosure.  is 
in  derogation  of  common  right  or  unreasonable  as 
contrary  to  the  general  welfare  of  the  oommunity. 
Oark  V.  South  Bend.  88  Ind.  270. 278, 44  Am.  Rep.  18. 

In  Reg.  V.  Lister,  Dears.  &  &  a  ai09, 26 L.  J.  M. 

88  L.  R.  A. 


G.  N.  8. 196, 3  Jar.  N.  8.  670,  in  which  the  defendants 
were  indicted  for  a  public  nuisanoe  in  keeping  and 
storing  large  quantities  of  wood,  naphtha,  and  rec 
titled  spirits  in  a  warehouse  bordering  on  the 
streets,  it  was  held  that  it  was  not  error  to  ctaarife 
the  Jury  that  If  the  depositing  and  keeping  the 
naphtha,  coupled  with  its  liability  to  ignitioa  ab  ex. 
tr<u  were  dangerous  to  life  and  property  by  reason 
of  its  being  so  inflammable  that  water  could  not 
put  out  the  fire  unless  applied  in  enormous  quanti- 
ties, and  that  a  Are  occasioned  by  the  quantity 
kept  by  the  defendants  could  not  be  so  quenched 
and  would  prove  disastrous  to  the  neighborhood* 
they  might  And  a  verdict  of  guilty. 

But  in  Anderson  v.  Savannah.  09  Gku  472,  the 
court  refused  to  restrain  the  action  of  the  defend- 
ants in  storing  naphtha,  the  penalties  impoaod  by 
the  law  of  the  state  being  am  pie  for  the  protection 
of  the  public 

With  reference  to  the  keeping  and  storing  of 
gunpowder  there  would  seem  to  have  been  a  con- 
flict In  opinion  as  to  whether  or  not  the  keeping  of 
that  substance  in  large  quantities  is  a  nuisance  ver 
86,  the  earlier  oases  inclining  to  the  opinion  that  it 
is,  the  later  ones  making  the  manner  of  keeping 
the  subject  of  the  nuisance. 

It  has  been  held  that  the  keeping  of  gunpowder 
in  great  quantities  is  a  nuisance.  Rex  v.  Taylor,  2 
Strange.  1107. 

So,  it  has  been  said  that  to  manufacture  or  keep 
gonpowder  in  large  quantities  in  towns  or  closely 
inhabited  places  is,  by  the  common  law  of  England, 
a  nuisance  and  an  indictable  offense.  Reg.  v.  Lister, 
Dears.  &  B.  C.  a  2:!7, 26  L.  J.  3C.  C.  M.  8. 196. 8  Jur. 
N.  S.  670:  Rez  v.  Taylor.  2  Strange,  1107:  Rex  v. 
Williams,  cited  in  1  Russell  on  Crimes,  821:  Grow- 
der  V.  Tinkler.  19  Yes.  Jr.  017. 

Although  with  great  and  unremitting  care  gun- 
powder may  be  kept,  and  perhaps  manufactured, 
in  very  large  quantities  without  doing  any  dam- 
age, yet  the  law  takes  notioe  that  occasional  care- 
lessness may  be  reckoned  on,  and  forbids  that  to  be 
done  which  on  the  occurrence  of  carelessness  will, 
in  all  probability,  prove  destructive  to  life  and 
property.  Reg.  v.  Lister,  Dears.  A;  R  a  G.  SiT,  26 
L.  J.  M.  C.  N.  S.  190. 8  Jur.  N.  a  670. 

In  Orowder  v.  Tinkler.  19  Yes.  Jr.  617.  828,  It  is 
said  to  be  a  nuisanoe  at  common  law  to  use  artldea 
of  recent  discovery,  such  as  gunpowder  or  gaa.  so 
as  to  cause  danger  to  the  public,  and  that  the  oon- 
struction  of  the  English  Statute,  12  Geo.  III.,  chap. 
01,  does  not  authorize  a  powder  mill  whioh,  will  be 
a  nuisance  at  common  law,  though,  as  working  at 
the  commencement  of  the  act,  it  Is  not  liable  to  the 
penalties  imposed  by  it. 
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be,  and  the  hereby  is,  directed  to  flU  up  and 
destroy  any  and  all  oesspooU,  pri?y  ▼aults,  or 
other  arrangemeDU  for  the  reception  of  drain- 
age on  said'  premises,  the  said  Ruth  M.  Har- 
rington being  the  owner,  occupant  of  said 
premises,  within  ten  days  from  the  time  of 
service  of  this  order,  or  of  a  copy  thereof,  upon 
said  Ruth  M.  Harrington."  August  8,  1895, 
a  copT  of  said  resolution  or  order  was  duly 
seryed  upon  Mrs.  Harrington,  and,  an  appeal 
from  said  proceedings  of  the  bosrd  of  alder- 
men having  been  taken  by  Mr.  and  Mrs.  Har- 
rington,— lor  both  husband  and  wife  Joined  in 
the  appeal,— and  a  claim  for  jury  trial  having 
been  made,  trial  was  had  before  the  common 
pleas  division,  in  which,  upon  the  admissions 
of  the  appellants,  a  verdict  was  directed  by 
the  court  ratifying  and  confirming  the  said  or- 
der of  the  board  of  aldermen.  At  the  lury 
trial  it  was  admitted  and  agreed  that  Mrs. 
Harrington  was  the  owner  of  the  premises  de- 
scribed; that  there  was  a  privy  vault  used  for 
the  reception  of  human  excrements  upon  said 


premises;  that  West  Clifford  street  was  a  sew- 
ered street;  that  said  board  of  aldermen  passed 
said  order  August  1, 1895;  that  said  order 
was  duly  served  on  Mrs.  Harrington  Aueust  8, 
1895,  and  that  before  the  making  of  said  order 
Mrs.  Harrington  had  no  notice  to  appear  before 
the  board  or  aldermen,  and  show  cause  why 
said  order  should  not  be  made  against  her  in 
the  premises,  nor  any  opportunity  for  a  hear- 
ing. The  appellants  claimed  that  said  chapter 
777,  as  amended  by  chapter  1407  of  the  Public 
Laws,  was  unconstitutional.  They  also  claimed 
that,  although  there  was  a  privy  vault  on 
said  premises,  used  for  the  reception  of  human 
excrements,  yet  it  was  not  used  for  the  recep- 
tion of  drainage  in  the  sense  in  which  they 
claimed  the  word  "vas  intended  in  the  statute; 
and  they  offered  to  prove  that  on  August  1 , 
1895,  and  long  prior  thereto,  said  privy  vault 
was  not  kept  and  maintained  as  a  nuisance, 
but  was  kept  in  good  order  and  condition,  and 
so  as  not  to  be  prejudicial  to  the  public  health; 
and  also  that  the  drainage  of  said  premises 


Again,  It  has  been  stated  tbat  tbouirh  ininpow- 
der  be  a  neoessary  tblnir  for  the  defense  of  the 
kiDRdom,  yet,  if  It  be  kept  In  such  a  place  as  to  be 
daoffemos  to  the  InhAbltants  or  passenffecs,  it  will 
be  a  naisanoe.    Anonymous,  12  Mod.  842. 

And  the  keeping  of  gunpowder,  nltro*  glycerine, 
and  other  explosive  substances  In  large  quantities 
m  the  vicinity  of  a  dwelling  house  or  place  of  buRi- 
ness  has  been  said  to  be  a  nuisanoe  per  se  abatable 
by  action  at  law  or  injunction  in  equity.  McAn- 
drewfl  V.  Collerd,  42  N.  J.  L.  189,  192,  36  Am.  Bep. 
608. 

In  Cheatham  v.  Shearon,  1  Swan,  218, 218. 86  Am. 
Dec.  734,  the  question  was  raised  whether  the  erec- 
tion of  a  powder  magazine  in  a  populous  part  of  a 
city,  and  the  keeping  stored  therein  large  quanti- 
ties of  gunpowder,  was  per  u  a  nuisance.  The 
court  held  it  to  be  so  without  a  doubt,  stating  that 
there  were  few  things  one  could  do  that  would  an- 
noy the  community  more  than  the  deposit  of  a 
large  quantity  of  gunpowder  in  the  midst  of  a  pop- 
ulous city. 

By  8  287  of  the  Criminal  Code  of  Illinois, 
powder  magazines  located  within  80  rods  of  any 
occupied  dwelling,  or  established  near  incorporated 
towna  at  a  point  dUTereht  from  that  appointed  by 
law,  are  declared  public  nuisances.  Chicago,  W. 
k  V.  Coal  Co.  V.  Glass.  84  HI.  App.  864, 866. 

The  keeping  of  a  mill  for  the  making  of  powder 
sod  other  explosives  upon  the  bank  of  a  river 
upon  which  boats  bearing  thousands  of  persons 
sod  property  passed  and  repassed,  and  near  which 
were  two  railroads,  the  same  being  also  within  75 
yards  of  a  country  road,  aiso  a  highway  in  constant 
uee,  was  said  to  be  a  public  nuisance  which  no  care, 
having  reference  to  its  situation,  could  exempt 
from  the  charge  of  being  a  nuisance.  Wilson  v. 
Phoenix  Powder  Mfg.  Co.  40  W.  Va.  413. 416. 

In  the  abore  case  it  Is  said  that  the  manufacture 
and  keeping  of  quantities  of  gunpowder*  nitro-gly- 
oerine,  and  other  explosives  in,  or  denaerously  near 
to.  public  places  such  as  towns  or  highways  Is  a 
public  nuisance,  and  it  makes  no  difference  whether 
carefully  or  negligently  conducted  and  managed; 
oeirllgenoe  being  no  material  element. 

So,  the  right  of  city  authorities  to  prohibit  the 
keeping  of  more  than  !a  certain  quantity  of  gun- 
powder In  the  dty,  elsewhere  than  in  a  magazine 
approved  by  the  oouifcil,  and  declaring  such  maga- 
zines dangerous  to  hfe  and  property,  and  directing 
thehr  removal  at  the  expense  of  the  owners,  was 
upheld  In  Davenport  v.  Richmond  C&ty,  81  Va.  686, 
S8  Am.  Rep.  691 

In  Kinoey  t.  Koopmann  (Ala.)  87  L.  R.  A.  487, 
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after  an  elaborate  review  of  the  authorities  upon 
the  question  as  to  whether  or  not  gunpowder  is  a 
nuisance  per  ss,  the  court  stated  that  steam  power, 
gas,  electricity,  dyiuimite.  and  gunpowder  were  in 
dally  use,  and  had  become  Indispensable  for  the 
convemence  of  the  public  and  for  the  public  de- 
fense. Invention  of  man  and  adTaocement  in  sci- 
ence have  enabled  the  manufacturer  of,  or  dealer 
in,  these  articles  to  provide  the  public  or  the  indi- 
vidual with  almost.  If  not  altogether,  absolute  pro- 
tection against  danger  or  hurt  from  explosion. 
And,  even  had  the  noanufacturing  and  storage  of 
gunpowder  in  its  early  history  been  a  nuisance 
at  common  law,  yet  the  common-law  definition  of 
a  nuisance  would  not  include  gunpowder  at  this 
day. 

8o,  upon  the  question  whether  or  not  gunpow- 
der, kept  in  large  quantities  in  public  places,  is  dan- 
gerous and  per  se  a  nuisance  without  regard  to  the 
manner  of  its  use  or  keeping,  it  Is  said  In  Kinney  v. 
Koopmann  (Ala.)  87  L.  R.  A.  497,  that,  considering 
the  vast  number  of  gunpowder  magazines,  and  the 
daily  transportation  of  gunpowder  by  every  known 
power  of  conveyance,  its  daily  use  by  millions  of 
persons  in  war  or  for  blasting,  or  for  amusement 
with  scarcely  a  well-authenticated  instance  of 
spontaneous  combustion.  It  cannot  be  said  that 
gunpowder  per  se  Is  dangerous. 

Again,  in  Dumesnil  v.  Dupont,  18  B.  Mon.  800. 806, 
68  Am.  Dec.  780,  it  is  said  that  a  powder  magazine 
la  not  per  ne  a  nuisance. 

And  in  Heeg  v.  Licht,  80  N.  Y.  679,  86  Am.  Rep. 
664,  it  is  said  that  the  mere  fact  of  the  keeping  of 
gunpowder  does  not  of  itself  constitute  a  nuisance, 
and  that  in  order  to  make  it  such  the  question  as 
to  the  location  of  the  building  and  the  amount  of 
the  materials  stored,  together  with  other  surround- 
ing circumstances,  must  be  taken  into  considera- 
tion. 

From  the  case  of  Walker  v.  Chicago,  R.  L  &  P. 
R.  Co.  71  Iowa,  668,  662.  it  would  seem  that  giant 
powder  is  an  explosive  substance  of  immense  dis- 
ruptive powers,  yet.  if  properly  packed,  the  ship- 
ment of  It  by  a  railroad  is  not  likely  to  be  atteoded 
with  any  more  hazard  than  the  transportation  of 
ordinary  merchandise,  and  therefore  it  would  not 
eeem  to  constitute  a  nuisance  per  se. 

Yet  It  has  been  held  that  the  fact  that  an  explo- 
sion of  a  powder  magazine  destroys  buildmgs  is 
sufficient  to  show  that  the  keeping  of  gunpowder, 
considered  with  reference  to  the  locality  and  quan- 
tity and  the  surrounding  circumstances,  consti- 
tutes a  nuisance  per  se.  Lallin  &  R.  Powder  Oo.  v. 
Teamey,  181  IlL  822, 7  L.  R.  A«  268; 
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was  on  and  before  August  1,  1895,  and  ever 
since,  connected  with  tbe  sewer  on  West  Clif- 
ford street;  the  broad  claim  of  the  appeilanis 
being  the  right  to  put  in  evidence  to  the  jury 
as  to  the  condition  of  that  privy  vault  aod  of 
the  premises  and  surrouudings,  in  order  that 
the  jury  might  determine  (as  it  was  contended 
that  it  should  determine)  that  an  order  of  the 
kind  aforesaid  shouM  uot  be  passed  against 
the  said  Ruth  M.  Harrington.  The  presiding 
justice  ruled  said  statute  constitutional  as  re- 
quired by  law,  ruled  out  tbe  evidence  offered 
by  theappt'llants,  and  directed  the  jury,  upon 
the  admissions  made,  to  find  a  verdict  ratify- 
ing and  confirming  the  said  order:  whereupon 
the  constitutional  question  was  duly  certified 
to  the  appellate  division  for  determination, 
and  the  appellants  (Hiiiiioned  for  a  new  trial 
for  the  alleged  misrulings  upon  the  evidence 
and  upon  ordering  the  verdict;  but  the  ques- 
tion now  before  this  division,  as  stated  above, 
is  solely  upon  the  constitutionality  of  said  stat- 
ute, the  whole  travel  of  the  case  in  the  com- 


mon pleas  division  having  been  given  merelj 
to  elucidate  the  constitutional  aspect  of  it. 

The  appellants  claim  that  chapter  777,  Pub. 
Laws,  and  chapter  1407,  in  amendment  thereof, 
ace  unconstitutional,  because  no  provision  is 
made  for  notice  to  the  owner  or  occupant  of 
premises,  and  no  opportunity  for  bearing 
thereon  is  given  to  the  owner  or  occupant,  be- 
fore the  passage  of  the  order  or  direction  by 
the  board  of  aldermen,  and  because,  also,  by 
the  provisions  of  ^  3,  chap.  1407,  the  pendency 
of  an  appeal  will  not  affect  the  power  of  tbe 
board  to  fill  up  and  destroy  the  privy  vault  of 
such  owner  or  occupant  of  the  premii>es.  This 
statute,  '*l)ein^  in  the  interest  of  tbe  public 
health  of  said  city," — to  quote  the  concluding 
words  of  ^  8  of  it, — is  clearlv  intended  to  be 
an  exercise  of  what  is  called  the  "police 
power,"  and  if  it  is  a  proper  exercise  of  sucli 
power,  both  as  to  subpectmatter  and  as  to 
methods,  then  its  constitutionality  cannot  be 
successfully  impugned. 

* 'Rights  of  property/'  says  Chief  Justice 


Where  the  gunpowder  was  deposited  in  a  build- 
ing insuffloiently  secured  and  protected,  and  unfit 
for  the  safe-keeping  of  a  large  quantity  of  such  an 
article,  the  situation  of  tbe  building  in  other  re- 
spects being  such  as  to  render  the  gunpowder  dan- 
gerous to  the  lives  of  the  citizens,  the  evidence 
showing  that  if  an  explosion  ever,  by  accident  or 
design,  occurred  at  any  period  it  would  be  disas- 
trous to  more  or  less  of  the  inhabitants  residing  in 
the  neighborhood,  tbe  court  held  that  the  same 
constituted  a  nuisanoe.  Kudder  v.Koopmann  (Ala.) 
a7L.R.  A.4B0. 

In  Myers  v.  Malcolm,  6  Hill,  208,  41  Am.  Dec.  744, 
the  negligent  keeping  of  gunpowder  was  held  to  be 
a  nuisanoe  per  se,  the  powder  being  kept  tn  large 
quantities  in  an  upper  story  of  a  carpenter's  shop 
built  of  wood  within  the  limits  of  the  corporation, 
a  lumber  yard  and  a  number  of  wooden  buildings, 
some  used  as  dwelling  houses  and  others  as  stables, 
being  in  close  proximity. 

From  the  case  of  People  t.  Sands,  1  Johns.  78, 8 
Am.  Deo.  296,  it  would  seem  that  the  keeping  of 
guupowder,  tn  order  to  be  a  nuisanoe  per  se,  must 
be  lb  a  negligent  and  improvident  manner,  in 
order  to  sustain  an  indictment  for  a  nuisance  in 
keeping  such  powder. 

So.  In  Bradley  v.  People,  M  Barb.  72,  73,  the  court 
supported  the  finding  that  the  carelessness  or  neg- 
ligent keeping  of  gunpowder  in  large  quantitlest 
near  dwelling  houses  or  where  tbe  lives  of  persons 
are  thereby  endangered,  is  a  nuisanoe  at  common 
law,  adopting  the  finding  of  the  court  in  People  v. 
Sands,  1  Johns.  78,  8  Am.  Dec.  206,  and  Myers  v. 
Malcolm,  6  Hill,  202,  41  Am.  Dec.  744. 

In  Kinney  v.  Koopmann  (Ala.)  87  L.  R.  A.487,  tbe 
court  took  exceptions  to  the  ruling  of  tbe  court  in 
the  atx>ve  case  of  People  v.  Sands,  1  Johns.  78^  8 
Am.  Deo.  206,  upon  tbe  ground  that  it  did  not  con- 
sider that  it  was  Impossible  to  protect  a  powder 
bouse  from  lightning,  and  also  to  the  ruling  that 
a  powder  house  in  a  populous  city  was  a  nuisanoe 
per  se,  the  court  being  of  opinion  that  a  powder 
magazine  might  be  constructed  and  so  provided  as 
to  insure  absolute  security  from  lightning. 

The  storage  of  gunpowder  in  a  city  or  town  being 
attended  with  danger.  Its  regulation  is  a  matter 
within  tbe  power  of  the  corporate  authorities,  and 
consequently  the  Judgment  of  tbe  city  oouocil  as 
expressed  in  their  ordinance  requiring  the  removal 
of  the  magazines  is  conclusive  upon  the  courts. 
Davenport  v.  Richmond  City,  81  Ya.  686,642, 60  Am. 
Bep.604. 

The  fact  that  a  city  sold  to  tbe  defendants  tbe 
■tteof  the  powder  magazine  ordered  by  the  oom- 
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mon  council  to  be  removed,  for  the  purpose  or  with 
the  knowledge  that  the  same  was  to  be  used  for  the 
erection  of  such  magazine,  will  not  prevent  the 
city  council  from  passing  an  ordinance  prohlhltlng 
its  further  use,  if,  in  the  Judgment  of  such  body, 
the  safety  or  convenience  of  tbe  people  demands 
the  removal  of  such  magazines.  Davenport  v. 
Biohmond  City,  81  Va.  636,  642,  60  Am.  Rep.  604. 

The  provisions  contained  In  N.  Y.  Laws  1880,  f  84, 
p.  862,  that  no  person  shall  have  powder  in  hia 
store,  comprehends  every  actiiGe  possession, 
whether  for  the  immediate  purpose  of  removal  or 
not,  if  such  possession  be  in  a  store  or  other  build- 
ing or  place,  except,  indeed,  when  the  powder  la  on 
its  passage  in  the  street  secured  in  a  manner  pro- 
vided by  the  20th  section  of  tbe  act  and  such  stat- 
ute is  a  mere  police  regulation  to  prevent  nuisances 
in  a  city,  and  is  not  unconstitutional  as  conflicting 
with  the  clause  of  the  Constitution  of  the  United 
States  granting  to  Gongreas  the  power  to  regulate 
commeroe  between  the  states.  Foote  t.  New  York 
Fire  Department,  6  Hill.  00,  IOOl 

So,  an  ordinance  regulating  tbe  keeping  of  gun- 
powder in  a  city  is  necessary  for  the  security  and 
welfare  of  the  inhabitants,  and  is  a  sanitary  police 
regulation  for  the  benefit  and  safety  of  tbe  persons 
and  property  within  tbe  limits  thereof,  and  Is  fnUy 
authorized  by  an  act  incorporating  the  city,  giving 
the  city  council  power  to  make  and  establish  sucb 
by-laws,  rules,  and  ordinances  as  shall  appear 
necessary  for  tbe  security  of  the  public  welfare 
aod  con  ven ience  of  tbe  city.  Williams  v.  Augusta. 
4Ga.600,512. 

In  Harley  t.  Heyl,  2  Gal.  477,  the  question  of  tbe 
construction  of  the  Oalifomia  statute  of  April  27, 
1852,  which  authorized  tbe  erection  of  a  powder 
magazine  at  a  place  to  be  sanctioned  by  tbe  mayor, 
arose,  tbe  question  being  whether  sucb  statute  in- 
terfered with  the  powers  of  the  municipal  author- 
ities. Tbe  court  stated  that  even  under  the  old 
charter  of  the  city,  the  city  possessed  tbe  power  of 
licensing  and  sanotionmgsuch  magazines,  and  that 
the  same  power  existed  under  the  ofty*B  new 
charter  which  was  established  since  the  passing  of 
tbe  statute,  and  therefore  that  the  power  remained 
in  tbe  city.  Tbe  case,  however,  did  not  enter  upon 
the  question  of  such  magazines  being  nui- 
sances. 

An  ordinance  authorising  tbe  seizure  of  gun- 
powder, and  declaring  it  forfeited,  without  legal 
investigation,  when  kept  contrary  to  the  provi- 
sions thereof,  is  void,  although  the  city  author- 
ities may  have  tbe  power  to  prevent  the  storage  of 
such  substances  in  large  quantities  within  the  dty 
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Shaw  in  Com.  t.  Alger,  7  GusU.  58,  85,  'like 
all  other  social  aod  conveotiooAl  rights,  are 
subject  to  such  reasonable  limitations  in  their 
enjoyment  as  shall  prevent  them  from  be- 
ing injurioas,  and  to  such  reasonable  re- 
■tralats  and  regulations  established  by  law,  as 
the  legislature,  under  the  governing  and  con- 
trailing  power  vested  in  them  by  the  Con- 
stitution may  think  necessary  and  expedi- 
ent. This  u  Tery  different  from  the  right 
of  eminent  domain,  the  right  of  a  govern- 
ment to  take  and  appropriate  private  prop- 
erty to  public  use,  whenever  the  public  ex- 
igency requires  it;  which  can  be  done  only 
on  condition  of  providing  a  reasonable  com- 
pensation therefor.  The  power  we  allude 
to  is  rather  the  police  power,  the  power 
vested  in  the  legislature  by  the  Constitution, 
to  make,  ordain,  and  establish  all  manner 
of  wholesome  and  reasonable  laws,  statutes, 
and  ordinances,  either  with  penalties  or  with- 
out, not  repugnant  to  the  Constitution,  as  they 
shall  judge  to  be  for  the  good  and  welfare  of 


the  commonwealth,  and  of  the  subjects  of  the 
same.  .  .  .  Nor  does  the  prohibition  of 
such  noxious  use  of  property,  a  prohibition  im- 
posed because  such  use  would  be  injurious  to 
the  public,  although  it  may  diminish  the  prof- 
its of  the  owner,  make  it  an  appropriation  to 
a  public  use,  so  as  to  entitle  the  owner  to  com- 
pensation. ...  If  a  landlord  could  let 
his  building  for  a.  smallpox  hospital,  or  a 
slaughterhouse,  he  might  obtain  an  in- 
creased rent.  But  he  u  restrained;  not  be- 
cause the  public  have  occasion  to  make  the 
like  use,  or  to  make  any  use  of  the  property, 
or  to  take  any  benefit  or  profit  io  themselves 
from  it;  but  because  it  would  be  a  noxious 
use,  contrary  to  the  maxim,  Sic  utere  tvo,  ut 
cUienvm  non  ladas.  It  is  not  an  appropriation 
of  the  property  to  a  public  use,  but  the  re- 
straint of  an  injurious  private  use  by  the  own- 
er, and  is  therefore  not  within  the  principle  of 
property  taken  under  the  right  of  eminent  do- 
main." In  the  words  of  Mr.  Justice  Harlan  in 
the  Slaughter  Eau9e  Catei,  83  U.  8.  16  Wall. 


for  purposes  of  pablio  safety.  Cotter  ▼.  Doty,  6 
Ohio,  888. 

So,  a  city  ordlnanoe  prohibitinir  the  keeplnflr  of 
more  tban  a  specilled  quantity  of  gunpowder  In 
any  one  place,  deciaring  tbe  same  forfeited  to  the 
public  authorities,  and  authorizlnir  tnspectloo  of 
Ctie  premises  and  use  of  tbe  powder  there  found 
without  any  leiral  adjudication.  Is  void,  although 
the  oity  has  a  right  to  problbitsuoh  keeping  and  to 
enforce  the  ordinance  by  fine.  Gotter  v.  Doty,  6 
Oblo,  803,  8W. 

Tn  Hazard  Powder  Co.  v.  Yolger.  68  Fed.  Rep. 
IfiflS,  ISA.  12  U.  8. APP.66S,  tbe  maintenance  t>y  defend- 
ant of  a  powder  magazine  containing  a  large  quan- 
tity of  powder  within  the  city  limits  in  violation  of 
a  city  ordlnanoe  was  held  to  be  a  nuisance.  In  this 
case,  however,  tbe  action  was  brought  to  recover 
damages  occasioned  by  the  plaintiff  from  an  ex- 
plosion of  the  powder  upon  the  defendant's  prem- 
fses,  and  was  not  one  brought  by  the  public  au- 
cboritiea  for  a  violation  of  tbe  ordinance. 

The  case  of  Fillo  v.  Jones,  2  Abff.  App.  Dec.  121, 
128,  was  a  statutory  action  to  recover  damages  for 
tbe  death  of  plaintiff^  testator  by  reason  of  an  ex- 
piofdonof  Are  works  on  defendant's  premises,  and 
the  court  said  that  before  such  action  could  be 
maintained  It  must  be  shown  that  sucb  keeping 
was  a  nuisance  at  common  law,  as  a  oonunon  nui- 
sance dangerous  to  human  life. 

The  power,  when  deemed  necessary  for  public 
safety,  to  prohibit  tbe  blasting  of  rocks  with  gun- 
powder without  written  consent.  Is  within  tbe  pow- 
ers given  by  Mass.  Pub.  Stat.  cbap.  27,  t  Ifi,  and 
therefore  a  olty  ordlnanoe  problbltlng  such  action 
w^lthont  tbe  written  consent  of  tbe  board  of  alder- 
men Is  valid,  for  the  reason  that  blasting  might  be 
a  private  or  a  publlo  nuisance.  Ck>m.  ▼.  Parks,  156 
Mass.  681, 688. 

The  storing  of  gunpowder  In  large  quantities. 
eepeoiaUy  in  thickly  populated  localities.  Is  a  nui- 
sance which  may  be  abated  by  tbe  public  authori- 
ties,—especially  where  the  act  of  the  legislature  has 
recognized  such  storing  as  a  n ulsance.  Wier*s .Ap- 
peal, 74  Pa.  280. 

An  ordlnanoe  declaring  it  to  be  a  nuisance  for 
any  person  or  persons  to  keep  or  store  in  any 
building,  or  shed,  or  any  other  Indoeure  whatever 
'Within  tbe  limits  of  the  corporation,  any  explosives 
or  other  highly  Inflammable  materials  dangerous 
to  the  safety  of  life  In  any  other  quantities  than 
that  which  may  be  necessary  for  the  supplying  of 
tbe  ordinary  or  every-day  usage,  or  tbe  demands 
Off  the  retail  selling  business,  is  constitutional,  and 
Is  not  m  restraint  of  trade,  neither  does  it  anthor- 
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ize  tbe  taking  of  private  property  without  due  pro- 
cess of  law,  and  Is  therefore  a  valid  exerdra  of  the 
power  given  to  such  corporations  to  enact  all  neces- 
sary police  regulations  so  far  as  the  same  do  not 
conflict  with  tbe  state  and  Federal  Constitutions, 
the  city  charter  also  giving  them  power  to  pass  or. 
dinances  relative  to  anything  whatever  that  may 
concern  the  police  and  good  government  of  the 
town.  Waters  Pierce  Oil  Co.  v.  New  Iberia,  47  La* 
Ann.  868. 

So,  an  ordinance  'prohibiting  the  storage  and 
keeping  for  sale  of  explosive  oils  within  the  olty 
limits,  except  In  cellars,  was  held  to  be  violated  by 
a  railroad  company  who  wamhoused  such  ex- 
plosives for  transportation,  although  they  were 
not  shown  to  have  been  stored  for  an  unreasonable 
length  of  time.  Wright  v.  Chicago  ft  N.  W.  H.  Co. 
27  HI.  App.  200,  206.  In  this  case  the  ordinance  did 
not,  however,  spedflcally  declare  It  a  nuisance. 

As  to  the  use!  of  electricity  and  steam  In  the 
st|;eets,  see  note  to  Cape  May  v.  Gape  May,  D.  R  ft 
8.  a  R.  Co.  (N.J.)  —  L.  B.  A.  — , 

Tbe  subject  of  police  regulation  of  electric  com- 
panies forms  the  subject  of  a  note  to  State,  Laclede 
Gaslight  Co.,  V.  Murphy  (Mo.)  81  L.  R.  A.  798. 

As  to  the  grant  of  franchise  to  electrical  subways 
companies,  see  note  to  State,  St.  Louis  Under. 
ground  Service  Co.,  v.  Murphy  (Mo.)  84  L.  R;  A.  808. 

Upon  the  question  of  negligence  in  the  manufao- 
ture  and  storage  of  gunpowder,  nitro-glycerlne, 
dynamite,  aod  other  explosives,  see  noU  to  Judson 
V.  Giant  Powder  Co.  (OaL)  89  L.  B.  A.  718. 

IL  JFuiaances  rOatino  to  heaUh, 
a.  In  generoL 

The  power  conferred  upon  dty  councils  to  make 
regulations  for  securing  the  general  health  of  the 
inhabitants,  and  to  abate,  prevent,  and  remove 
nuisances.  Is  conferred  upon  them  for  tbe  public 
good.  Armstrong  y.  Brunswick,  79  Mo.  819,  8SL 
In  this  case,  however,  the  action  was  brought 
against  the  city  authorities  for  not  enforcing  the 
terms  of  Its  ordinance  In  abating  a  nuisance,  and  to 
recover  damages  occasioned  by  plaintlif  from  such 
neglect. 

Under  the  general  police  power  the  legislature 
may  delegate  to  a  municipality  the  authority  to 
pass  ordinances  for  the  preservation  of  the  health 
or  the  promotion  of  the  comfort,  good  order,  and 
general  welfare  of  Its  citizens,  provided  always 
that  they  are  not  In  conflict  with  the  provisions  of 
the  Federal  and  state  Constitutions  framed  for  tbe 
protection  of  the  dtlaens  and  the  enjoyment  of 
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86,  82,  21 L.  ed.  894,404:  "This  power  in,  and 
must  be  from  ita  very  nature,  incapable  of  any 
very  exact  definition  or  limitation.  Upon  ft 
depends  the  security  of  social  order,-  tbe  life 
and  health  of  the  citizen,  the  comfort  of  an  ex- 
istence in  a  thickly  populated  community,  the 
enjoyment  of  private  and  social  life,  and  the 
beneficial  use  of  property."  Chief  Justice 
Redfield,  in  Thorpe  v.  Rutland  dt  B.  R,  Co,  27 
Yt.  140,  149,  160,  82  Am.  Dec.  625,  uses 
this  language:  '^Tbis  police  power  of  the 
state  extends  to  tbe  protection  of  the  lives, 
limbs,  health,  comfort,  and  quiet  of  all  persons, 
and  the  protection  of  all  property  within  the 
state;  .  .  .  [and]  persons  and  property 
are  subjected  to  all  kinds  of  restraints  and 
burdens,  in  order  to  secure  the  general  com- 
fort, health,  and  prosperity  of  the  state,  of  the 
perfect  right  in  the  legislature  to  do  which  no 
question  ever  was,  or  upon  acknowledged  gen- 
eral principles  ever  can  be,  made,  so  far  as 


natural  persons  are  concerned.  *'  To  quote  Mr. 
Justice  Harlan  again,  and  this  time  in  Pduteit 
V.  Pennsylvania,  127  U.  8.  678,  685.  82  L.  ed. 
258,  257:  'The  power  which  the  legislature 
has  to  promote  the  general  welfare  is  very 
great,  and  the  discretion  which  that  depart- 
ment of  the  government  has,  in  the  employ- 
ment  of  menns  to  that  end.  is  very  large."* 
"Police  regulations,"  says  Mr.  Justice  Wilde 
in  Baker  v.  Baeton,  12  I*ick.  183,  198,  22  Am. 
Dec.  421,  *'to  direct  the  use  of  private  property 
so  as  to  prevent  its  proving  pernicious  to  the 
citizens  at  large,  are  not  void  although  they 
may  in  some  measure  interfere  with  private 
rights  without  providing  for  compensation. 
.  .  .  If  by  such  regulations  an  individuai 
receives  some  damage,  it  is  considered  as 
damnum  absque  injaria.  The  law  presumes 
be  is  compensated  by  sharing  in  the  advantages 
arisiofi^  from  such  beneficial  regulations."  In 
regard  to  a  Massachusetts  statute  authorizing 


equal  riffhts,  privileges,  and  immunities.  State  v. 
Summerfield,  107  N.  C.  886,  897:  State  v.  Moore,  104 
N.  a  714;  State  v.  Pendergraes,  106  N.  G.  664. 

In  lU  Ryers.  72  N.  Y.  1,  7, 28  Am.  Rep.  88,  it  is 
stated  that  it  Is  a  reoognized  constitutional  power 
of  legislation  to  provide  for  removing  or  abating 
that  which,  tbougti  at  first  lawful,  proper,  and  un- 
objectionable, has  afterwards  become  a  public  nui- 
saoce  endangering  the  public  health,  and  tbe  ]e>ris- 
laiion  of  tbe  state  in  creating  boards  of  health  In 
cities,  villages,  and  towns,  and  vesting  in  them 
great  If  not  extreme  and  arbitrary  powers,  shows 
tbfit  the  promotion  and  preservation  of  tbe  public 
healtb  are  a  public  purpose. 

One  of  the  burdens  cast  upon  a  city  in  accepting 
its  cbarter  is  the  obligation  to  keep  tbe  city  free 
from  nuisances,  and  therefore,  where  tbe  cbarter 
gives  tbe  city  full  power  and  authority  to  enact 
and  pass  all  laws  and  ordinances  necessary  to  pre- 
serve tbe  health  of  the  dty  and  to  prevent  and  re- 
move nuisances,  tbe  power  thus  conferred  is  not 
merely  discretionary,  but  impei'ative,  and  tbe 
words  *^ower  and  authority"  may  be  construed  as 
**duty  and  obligation."  BaUimore  t.  Marriott,*0 
Hd.  lao.  174, 66  Am.  Dec.  326. 

Cinder  tbe  ace  of  general  assembly  mcorporating 
tbe  city  of  Baltimore  tbe  corporation  have  full 
power  to  enact  laws  and  ordinances  necessary  for 
tbe  preservation  of  the  health  of  the  city  and  to 
pravenc and  remove  nuisances  and  tbe  Introduc- 
tion of  contagious  diseases  within  tbe  city  and 
witbln  3  miles  thereof.  Harrison  v.  Baltimore,  1 
Gill,  264,  266. 

A  city  Cbarter  expressly  vesting  in  the  city  power 
*^to  suppress  all  nuisances"  must  be  so  construed  as 
to  apply  to  cases  of  nuisances  clearly  so  to  the  det- 
riment of  public  health  and  public  convenience. 
Ttesot  V.  Great  Southern  Teleg.  &  Teleph.  Go.  89 
La.  Ann.  996. 

Tn  State  v.  Summerfield,  107  N.  C.  895,  899,  an  or- 
dinance whicb  prohibited  produce,  merchandise, 
cooked  provisions,  poultry,  fruits,  vegetables,  or 
other  commodities  from  being  kept  exposed  for 
sale  in  or  upon  any  sidewalk  or  tbe  space  In  front 
of  buildings  used  as  sidewalks,  alley,  gutter,  or 
street  of  tbe  town,  and  tbe  placing  of  any  stand 
thereon  for  tbe  purpose,  and  also  the  exposure  of 
any  such  articles  thereon  or  in  the  space  in  front 
of  any  building  in  such  manner  as  to  be  in  tbe  way 
of  persons  traveling  tbe  same,  was  upheld  as  valid 
for  the  reason  that  such  articles  might,  in  tbe  opin- 
ion of  the  commissioners  tmsed  on  reasonable 
grounds,  endanger  the  health  of  the  citiSEens  of  tbe 
town  or  incommode  them  In  passing  by  a  way  left 
open  for  them  by  the  owner,  or  might  frighten 
horses  attached  to  vehicles  driven  along  the  streets, 
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which  circumstances  would  be  suflBclent  to 
ract  the  enactment  under  the  general  authority  to 
probibit  businesses,  protect  healtb.  and  prevent  in- 
dividuals from  so  using  their  own  property  as  to 
subject  others  to  serious  and  unnecessary  incon- 
venience or  danger. 

Generally  it  Is  for  the  legislature  to  [determine 
what  laws  and  regulations  are  needed  to  protect 
tbe  public  health  and  to  secure  the  public  comfort 
and  safety  .and  while  its  measures  are  calculated,  in- 
tended,  convenient,  and  appropriate  to  accomplish 
tbese  ends,  the  exercise  of  ita  discretion  is  not  sub- 
ject to  review  by  tbe  courts.  But  they  must  have 
some  relHtion  to  tliese  ends.  He  Jacobs.  98  N.  Y. 
96, 109, 110,  50  Am.  Rep.  686.  In  the  above  case  the 
constitutionality  of  the  New  fork  act  to  improve 
the  public  healtb  by  prohibiting  tbe  manufacture 
of  cigars  was  attacked,  such  act  being  declared  un- 
constitutional as  being  beyond  tbe  legislative 
power  of  police  regulation  as  not  being  a  health 
law.  having  no  relation  whatever  to  the  public 
health,  the  legislature  baving  no  power  to  declare 
an  act  or  thing  to  t)e  a  common  nuisance  which^ 
palpably,  is  not,  and  cannot  be  such  under  any  cir- 
cumstances, by  the  common- law  definitions  or  de- 
cisions. 

CTnder  N.  Y.  Laws  1867,  chap.  956,  whatever  is  dan- 
gerous to  human  life  or  detrimental  to  health,  and 
whatever  renders  the  air  or  human  food  or  d'rink 
unwholesome.  Is  a  nuisance.  Jamica  v.  Long  Island 
R.  Co.  87  How.  Pr.  879, 882. 

Ihe  abatement  of  a  nuisance  detrimental  to  pub- 
lic health  is  one  of  the  ordinary  functions  of  the 
police  power  of  the  state.  Kelley  v.  New  York,  6> 
Misc.  516, 521.  To  the  same  efTect  Ren  wick  v.  Mor- 
ris, 7  Hill,  575;  Northwestern  Fertilizing  Go.  v.  Hyde 
Park,  97  U.  S.  667, 24  L.  ed.  1088. 

Tbe  municipal  authorities  have  power  to  abate  a 
nuisance  by  pulling  down  and  removing  tenemente 
or  buildings  which  are  old  and  almost  worthless, 
filthy,  and  crowded  with  filthy  tenanta,  and  Injuri- 
ous to  tbe  health  and  comfort  of  the  neighbor- 
hood, especially  where  tbey  have  been  occupied  by 
patients  afflicted  with  smallpox  and  are  m  ao> 
improving  and  flourishing  party  of  the  city, 
and  more  especially  where  the  owner  is  able 
to  repair  and  improve  them,  but  falls  to  do  so,  tbe 
same  baving  been  condemned  as  a  nuisance  by  the 
board  of  health  of  the  dty,  the  charter  of  which 
gives  it  ample  power  to  suppress  and  abate  nui- 
sances, even  though  there  may  be  some  proof  that- 
they  have  been  cleaned  and  whitewashed.  Fergu- 
son V.  Selma,  48  Ala.  898,  401. 

So,  for  the  purposes  of  destroying,  removing,  or 
preventing  slckneas,  the  city  authorities  may  de- 
stroy, injure,  or  appropriate  private  property  other 
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the  city  council  of  Boston  to  raise  the  grade  of 
oertain  lands  in  order  to  secure  a  complete  drain- 
age thereof,  Mr.  Justice  Morton  in  Iiieker$on  v. 
Boston,  ISl  Mass.  806,  308.  said:  ''It  belongs 
to  that  class  of  police  regulations  to  which 
private  rights  are  held  subject,  and  is  founded 
upon  the  right  of  the  public  to  protect  itself 
from  nuisances,  and  to  preserve  the  general 
liealth.  The  authority  of  the  legislature  to  pass 
laws  of  this  character  is  too  well  settled  to  be 
questioned."  See  also  Cknn.  v.  RdberU,  155 
Mass.  282,  16  L.  R  A.  400.  Unwholesome 
trades,  slaughterhouses,  operations  offensive  to 
tbe  senses,  the  burial  of  the  dead,  drainage,  the 
depcisit  of  powder,  and  the  buildins  with  com- 
bustible materials  in  thickly  settled  communi- 
ties, are  some  of  the  numerous  matters  to  which 
the  police  power  has  been  applied,  but  the  list 
is  too  long  to  make  an  attempt  at  enumeration 
practicable.  See  18  Am.  &  £oc.  Edc.  Law, 
p.  748:  2  Kent,  Com.  840;  Cooley,  Const.  Lim. 
IVZetposL, 


Is  the  subject-matter  of  said  chapter  777,  as 
amended  by  chapter  1407,  R.  I.  Pub.  Laws,  a 
proper  one  for  the  constitutional  use  of  the 
police  power?  And  by  this  we  mean  not 
merely  the  regulation  of  the  use  of  privy 
vaults,  cesspools,  and  other  arrangements  for 
the  reception  of  drainage,  but  the  absolute 
abatement  of  them  under  certain  conditioos, 
regardless  of  the  manner  in  which  they  may 
chance  to  be  kept.  It  is  sutticient  for  us  in  this 
inquiry  to  consider  privy  vaults  alone,  as  it  is 
agreed  on  all  hands  that  it  was  a  privy  vault 
only  that  was,  as  a  matter  of  fact,  obnoxious 
to  the  statute  in  the  case  at  bar,  and  that,  too, 
one  used  solely  for  the  reception  of  human  ex- 
crements; for  a  statute  may  be  unconstitutional 
in  part  and  constitutional  in  part,  and,  while 
the  unconstitutional  part  may  be  void,  the  con- 
stitutional part  may  be  valid,  and  may  be  car- 
ried into  effect,  the  test  in  such  cases  being 
whether  tbe  parts  are  so  interwoven  and  interde- 
pendent that  they  can  stand  only  as  a  whole. 


than  that  which  constitutes  or  causes  the  nuisance. 
Salem  v.  Bastern  R.  Co.  98  Mass.  431,  433, 90  Am. 
I>ec.  650. 

The  board  of  health  has  power  to  declare  and 
abate  nuisaooes.  Kennedy  v.  Philadelphia  Bd.  of 
Health.  2  Pa.  866;  Philadelphia  v.  Provident  Life  & 
T.  Co.  132  Pa.  224. 

And  such  a  board  in  abating  a  public  nuisance 
may,  under  Bfass.  Stat.  IMS,  chap.  100,  act  by  a  com- 
mittee for  the  reason  that  the  board  of  health 
can  do  tbe  work  by  airents.  Grace  v.  Newton 
Bd.  of  Health,  136  Masp.  49U,  407. 

Tbe  New  Jersey  statute,  fflvinior  boards  of  health 
power  to  abate  nuisances  hazardous  to  public 
henlth,  does  not  apply  or  g'lve  authority  to  such 
txmrds  of  health  to  abate  nuisances  which  merely 
render  home  uncomfortable  or  depreciate  the 
value  of  property,  or  only  amount  to  an  annoy- 
ance to  individuals  or  commuaities,  and  in  such 
caaee  the  relief  is  to  be  souirht  by  the  iodividual  or 
the  oommuolty.  State,  Hamilton  Twp.  Bd.  of 
Health,  v.  Neidt  (N.  J.>  19  Atl.  318. 

Wbere,  under  the  legislative  authority  granted 
to  a  city  council  to  abate  nuisances,  the  property 
owner  is  permitted  to  abate  nuisances,  sucb  coun- 
cil must  first  ascertain,  after  judicial  hearinfr  by 
the  owner,  the  existence  of  the  nuisance,  and  then 
determine  the  manner  in  which  the  work  is  to  l>e 
done  in  order  that  the  owner  may  Intel llgeotly  ex- 
ercise his  privilege  of  abating  the  same  at  his  own 
expense.  Joyce  v.  Woods,  78  Ky.  880, 889.  In  this 
case  the  nuisance  complained  of  was  stagnant 
water,  filled  with  putrid  substances  which  the  city 
•ought  to  have  al>ated,  and  then  to  recover  tbe 
ooeis  thereof  from  the  owner;  but  tbe  court  re- 
fused their  demand,  no  opportunity  to  be  heard 
having  l)een  given  to  the  defendant. 

Under  a  city  charter  conferring  upon  the  city 
council  within  the  city  limits  power  to  make  regu- 
lations to  secure  the  general  health  of  the  inhabit- 
ants, and  to  abate,  prevent,  and  remove  nuisances, 
tbe  power  is  conferred  upon  the  corporation  for 
the  pubUo  good  and  not  for  private  corporate  ad- 
vantage, and  such  power  is  exercised  by  the  city 
eouncil  in  the  passing  of  an  ordinance  devolving 
upon  the  constable,  upon  complaint  of  the  exlst- 
enoe  of  a  nuisance  made  to  him  by  any  person,  the 
duty  of  removing  or  abating  it.  Armstrong  v. 
Brunawick,  70  Mo.  819,  8S1. 

The  resolution  of  a  board  of  health  declaring 
that  a  nuisance  exists  on  lots  between  certain 
atreets  north  and  south  of  another  street  cannot  be 
held  to  Include  a  nuisance  existing  on  land  lying 
at  tbe  southwest  corner  of  such  latter  street,  for 
the  reason  that  Judgment  should  be  oertain  or 
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capable  of  being  reduced  to  a  certainty.   City  v. 
Houseman,  2  Phila.  849. 

In  Button  v.  Camden,  SON.  J.  Ii.  123. 28  Am.  Rep. 
203,  tbe  proceedings  of  the  board  of  health  in  filling 
up  the  plaintiff's  lot  to  the  level  of  the  street  with> 
out  notice  to  him  and  an  opportunity  to  be  heard 
were  held  void,  and  the  court  refused  to  impose 
upon  them  the  expenses  incurred  by  the  board 
in  so  doing. 

Where  tbe  board  of  health,  upon  complaint  that 
the  cattle- feeding  bams  used  by  the  plaintiff,  and 
the  cattle  kept  therein,  were  a  nuisance.  Inducing 
zymotic  disease,  heard  the  parties  and  duly  con- 
strued the  alleirations  and  reached  the  conclu- 
sion that  a  nuisance  existed,  and  tbe  common 
council  took  further  action  to  remove  the  cattle 
as  a  sanitary  necessity,  tbe  city  charter  giving 
ample  power  to  abate  nuisances,  the  plaintiff^e  ac- 
tion to  restrain  the  proceedings  of  tbe  t>oard,  and 
his  injunction  restraining  such  action,  were  dis- 
solved, the  board  having  jurisdiction  of  the  sub. 
ject-matter,  having  heard  tbe  parties  and  deter, 
mined  the  matter.  Cook  v.  Buffalo,  10  N.  Y.  Week. 
Blir.  8. 

Under  the  New  Fork  public  health  law,  f  21.  as 
amended  by  the  Laws  of  1800,  chap.  208,  which  de- 
clared that  every  such  local  board  of  health  may 
Impose  penalties  for  violation  of  Its  orders  or  reg- 
ulations to  be  used  for  and  recovered  by  It  In  tbe 
name  and  for  the  benefit  of  the  municipality,  and 
may  maintain  actions  in  any  court  of  competent 
jurisdiction  to  enforce  such  orders  and  regulations, 
an  action  for  the  abatement  of  a  nuisance  and  tbe 
enforcement  of  such  orders  and  regulations  by  the 
hoard  of  health  must  be  brought  in  the  name  of 
the  municipality.  Green  Island  Bd.  of  Health  v. 
Magill,  17  App.  Dlv.  249. 

And  an  ordinance  prohibiting  tbe  feeding  of 
milch  cows  on  still  slops,  and  the  selling  of  milk 
from  cows  fed  on  such  slops,  and  from  sick  or  dis- 
eased cows,  was  upheld  by  the  court  in  Johnson 
V.  Slmonton,  43  Cal.  242,  the  same  beinir  for  tbe 
preservation  of  the  public  healtb,  although  not 
specifically  declared  a  nuisance. 

Where  a  defendant  is  charged  with  creating  a 
nuisance  in  violation  of  1 221,  cL  1,  HI.  Crim.  Code 
(Starr  ft  Curtis).  Y  227,  p.  810.  it  is  immaterialwhether 
the  defendant  intended  the  prejudicial  result  to 
others  or  not,  if  the  result  flows  from  his  unlawful 
act  in  collecting  and  depositing  the  prohibited 
noisome  substances,  as  it  is  presumed  that  every 
sane  man  intends  the  natural  and  probable  conse- 
quences of  hia  act.  Beacord  v.  People,  121  Hi.  023, 
029,032. 

The  English  Statute,  18  &  19  Vict  chap.  120, 1 8,  if 
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StaU  V.  Clark,  15  R.  I.  888;  Re  Conxtitufioval 
Amendment,  16  R.  I.  754.  758;  StaU  v.  Tonks, 
15  R.  I.  885. 

Tbe  receptacles  known  as  privy  vaults,  for 
what  miphi  not  inaptly  be  called  tbe  dtHinage 
of  tbe  human  body,  tiz.,  human  excrements, 
have  in  thickly  setiled  communities  been  a  very 
common  matter  for  the  exercise  of  the  police 
power.  It  is  common  knowledge  that  tbe  con- 
dition in  which  they  shall  be  kept  when  al- 
lowed to  exist,  their  construction,  their  local- 
ity, the  time  and  manner  of  removing  their 
contents,  have,  especially  in  cities,  been  sub- 
jected to  sharp  police  regulation.  Few  things 
are  more  disagreeable  to  the  senses  or  more  in- 
jurious to  health  than  tbe  noisome  smells  too 
frequently  arising  from  them.  Their  very 
presence  Is  a  menace  to  comfort  and  health, 
and  a  source  of  apprehension  to  the  neighbor- 
hood. The  best  that  can  be  done  so  long  as 
they  exist  is  to  reduce  the  dangers  within  them 


to  the  minimum,  and  which.  If  vigilance  be  re- 
laxed, soon  loom  up  to  the  maximum.  Wood, 
in  his  treatise  on  Nuisances,  ^  579,  say  a  that 
privies  are  regarded  as  prima  facie  nuisances, 
and  the  same  words  are  used  by  the  court  in 
Wahle  v.  Heivhnch,  76  111.  322,  326.  In  Com. 
V.  BoberU,  155  Mass.  281,  282,  16  L.  R.  A.  400, 
which  involved  the  constitutionality  of  a  stat- 
ute providing  under  a  penalty  that  certain 
buildings  in  fioston  "situated  on  a  public  or  a 
private  atreet,  court,  or  passageway,  in  which 
there  is  a  public  sewer,  ana  every  building 
connecting  with  any  sewer,  shall  have  suffi- 
cient water-closets  connected  with  the  sewer 
and  shall  not  have  a  cesspool  or  pHvy,  except 
where  in  the  opinion  of  the  boara  of  b^Uh  it 
can  be  allowed  to  remain  temporarily,  and 
then  onlv  as  said  board  shall  approve.  Hr.  - 
Justice  Lathrop,  in  delivering  the  opinion  of 
the  court,  said:  ''There  can  be  no  doubt  that 
the  statute  in  question  is  within  the  constitu- 


a  sanitary  act,  and  applies  only  to  sncb  nuisances  as 
are  Injurious  to  heaJth,  and  therefore,  where  the 
nuisance  complained  of  was  rainwater  which  col- 
lected on  a  railroad  bridge,  and,  running  through 
the  planks,  dripped  onto  tbe  highway  and  upon 
peAoDS  using  the  same,  it  was  held  that  the  san^e 
could  not  be  abated  under  the  act.  Great  Western 
R.CO.  v.  Bishop.  L.  R.  7 Q.  a  660, 26  L.T.N.B.905. 
20  Week.  Bep.  969,  41 L.  J.  M.  C.  N.  &  Ua 

b.  BemaoaH  of  filthy  etc 

Under  a  power  to  preserve  tbe  health  of  the  olty, 
and  to  prevent  and  remove  nuisances,  a  municipal 
corporation  has  the  undoubted  right  to  pass  ordi- 
nances creating  boards  of  health,  appointing 
health  commissioners  with  other  subordinate  of- 
ficials, regulating  tbe  removal  of  house  dirt,  night 
soil,  refuse,  offals,  and  filth  by  persons  licensed  to 
perform  such  work,  and  providing  for  the  prohibi- 
tion, abatement,  and  suppression  of  whatever  Is 
Intrinsically  and  inevitably  a  nuisance.  Vogt  v. 
Baltimore  (Md.)  4  Am.  ft  Bng.  Corp.  Gas.  8S9,  881; 
Boehm  v.  Baltimore.  61  Md.  S69, 268. 

And  such  ordinances,  being  for  the  preservation 
of  tbe  health  of  the  olty  and  to  prevent  and  re- 
move nuisances,  and  also  to  prevent  the  introduo* 
tlon  of  contagious  diseases,  are  ordinary  proper 
exercises  of  tbe  power  to  preserve  the  health  of 
tbe  city  and  to  abate  nuisances.  Vogt  v.  Baltimore 
(Md.)  4  Am.  ft  Bng.  Corp.  Gas.  889, 88L 

So.  the  fact  that  garbage  la  not  a  nuisance  or  det- 
rimental to  health  does  not  exempt  it  from  police 
power  or  entitle  a  citizen  to  transport  it  without  a 
license.    State  v.  Orr,  68  Conn.  101, 84  L.  R.  A.  279. 

In  tbe  above  case  of  State  v.  Orr,  68  Conn.  101. 34 
L.  B.  A.S79,  an  ordinance  prohibiting  tbe  colleo> 
tlon  or  transportation  of  garbage  without  a  li- 
cense was  held  to  be  within  tbe  provisions  of  the 
charter  giving  the  authorities  power  to  regulate  by 
ordinance  the  collection  and  removal  of  garbage, 
altbough  no  express  provisions  for  licenses  was 
made. 

So.  in  that  case  it  was  said  that  ^refuse  matter** 
within  tbe  meaning  of  an  ordinance  prohibiting 
tbe  transportation  without  a  license  of  *'Bucb  ref- 
use matter  as  accumulates  in  the  preparation  of 
food  for  tbe  table**  includes  only  what  Is  abandoned 
as  worthless;  but  such  materials  as  may  be  prop- 
erly utilized  for  other  purposes  when  they  do  not 
constitute  a  nuisance  remain  property  which  may 
be  sold  or  otherwise  disposed  of  at  the  will  of  the 
owner.    State  v.  Orr,  68  Coon.  101,  84  L.  B.  A.  279. 

A  city  by-law  prohibiting  unlicensed  persons 
from  removing  house  dirt  and  offal  trom  a  city  will 
be  upheld  upon  the  ground  that,  if  everyone  were 
engaged  in  such  a  buainess,  there  would  be  a  con- 
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tlnual  moving  nuisance  in  the  streets  of  the  citj, 
breaking  up  the  streets  by  their  weight,  and  pot- 
Boning  tbe  air  with  their  ef&u  via,  and  such  a  by-law 
is  blndinir  upon  strangers  coming  witbin  the  olty 
limits.  Yandlne,  Petitioner,  6  Pick.  187,  17  Am. 
Deo.  861. 

Beasonable  regulations  and  restrictions  in  respeot 
to  tbe  removal  of  night  soil  are  within  tbe  powers 
delf^gated  to  the  boards  of  health  by  N.  T.  Lawa 
1875,  chap.  688,  as  amended  by  Laws  1880.  chap.  545, 
and  the  exercise  of  suob  power  is  not  an  unconsti- 
tutional interference  wltb  individual  rights  or  witb 
the  freedom  of  trade.  Brooklyn  Bd.  of  Health,  IS 
N.  r.  Week.  Dig.  186. 186. 

As  a  means  of  preventing  a  nuisance.  It  would 
seem  that  an  ordinance  of  the  board  of  health  pro- 
hibiting the  removal  of  night  soil  without  a  permit 
is  within  tbe  powers  conferred  upon  a  board  of 
health,  such  board  having  power  to  restrain  tbe  oae 
of  private  property  and  tbe  acts  and  businesses  of 
all  persons  within  the  state  for  any  purpose  that  is 
incompatible  wltb  the  public  health.  Brooklyn 
Bd.  of  Health,  18  N.  Y.  Week.  Dig.  185. 186. 

The  use  of  a  cremator  within  a  village  tor  the 
destruction  of  garbage,  etc,  in  such  a  manner  as  to 
substantially  damage  the  surrounding  premises  by 
the  stenches  arising  therefrom,  is  not  authoriaed 
by  N.  Y.  Laws  1808,  ohap.  876,  which  provide  for  tbe 
maintenance  of  a  cremator  for  such  parpoees 
within  village  limits,  and  its  use  in  suoh  a  manner 
as  to  cause  or  permit  stenches  to  come  from  It  will 
be  enjoined.    Kobbe  v.  New  Brighton,  20  Miaa  477« 

Tbe  ashes  from  a  furnace  used  by  a  piano  manu- 
facturer are  *^ref  use  of  a  trade,  business,  or  mann- 
facture**  under  the  English  metro^iolls  manage- 
ment act  of  1F55, 18  ft  19  Vict.  chap.  20, 1128.  Gay  v. 
Cadby.  L.  B.  2  a  P.  Div.  881,  46  L.  J.  M.  a  N.  &  2BQL 
86L.T.N.  S.  4ia 

In  Holbom  Union  v.  St.  Leonard,  L.  B.  2  Q.  R 
Div.  145.  46  L.  J.  Q.  B.  N.  S.  86. 85  L.  T.  N.  8. 400,  26 
Week.  Bep.  40.  the  court  upheld  an  action  brought 
to  recover  tbe  expense  of  removing  refuse  which 
tbe  defendants  had  refused  to  remove,  altbou^rh 
bound  to  do  so  under  the  metropolis  management 
act  of  1855,  t  42,  relating  inter  alia  to  the  suppres- 
sion of  nuisances. 

In  Draper  v,  Sperrlng,  4  L.  T.  N.  &  866, 10  C  R  N. 
a  113,  80  L.  J.  M.  C.  N.  S.  2SS,  9  Week.  Bep.  656,  an 
order  of  tbe  Justices  under  t  12  of  the  English  nui- 
sances removal  act  requiring  tbe  defendant,  as  a 
person  by  whose  permission  or  sufferance  the  nui- 
sance was  created,  to  remove  tbe  nuisance  caused 
by  sheep  penned  up  in  front  of  bis  premises  upon 
land  claimed  by  tbe  defendant  and  used  as  a  mar- 
ket with  his  permission,  was  upheld,  the  nuiaanoe 
being  within  the  act 
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tJoD&l  powers  of  the  legislature  as  a  police  reg- 
ulation. It  is  an  aci  for  the  preservaiion  of 
the  public  health,  and  relates  to  the  disposal 
of  one  of  the  most  dangerous  forms  of  sew- 
age." But  U  is  contended  on  the  part  of  the 
appellants  that  the  privy  vault  itself,  when 
properly  used,  is  neither  a  nuisance  nor  inju- 
rious to  health  or  comfort;  that  it  ooly  becomes 
80  when  not  properly  cared  for,  and  therefore 
that  its  abuse,  or  improper  use,  alone  makes 
it  subject  to  police  regulation  and  repression. 
The  storage  of  gunpowder,  the  existence  of 
buildings  of  such  character  and  conditioo  as 
to  make  them  liable  to  catch  fire,  in  thickly 
settled  neigh borhuods,  have  frequently  been 
the  subject  of  police  regulation  and  repression, 
but  neither  would  do  any  actual  barm  until 
carelessness,  accident,  or  some  unforeseen 
agency  set  them  on  fire,  an  event  that  might 
never  happen;  and  yet  the  menace  and  the  ap- 
prehension caused  by  their  presence  have  been 


frequently  deemed  sufl9cient  to  Justify  their  re- 
moval under  the  police  power. 

The  reasonable  exercise  of  human  power 
must  always  be  exerted  within  reasonable 
human  limitations.  It  is  one  of  the  laws  of 
human  nature  that  there  shall  be,  from  time 
to  time,  rejections  from  our  persons  of  unas- 
similated  matter,  and  this  higher  law  must  be 
recognized  in  judging  of  the  reasonableness  of 
any  human  legislation  in  any  wise  pertaining 
to  U;  hence  the  necessity  of  some  sort  of  pro. 
vision  for  these  rejections  is  always  recognized 
by  legislatures  and  courts.  The  crudest  and 
most  objectionable  provision  for  this  in  civil- 
ized countries  is  presented  by  a  great  army  in 
the  field  in  time  of  war;  while  the  most  perfect 
and  least  objectionable  provision  for  it  is  af- 
forded in  those  towns  and  cities  possessing  the 
best  water  and  sewage  systems,  thus  making 
possible  what  are  called  tbe  ''modern  conven- 
iences."   It  is  common  knowledge  that   the 


In  Train  v.  Boston  Disenfectlnflr  Co.  144  Mass.  C2a, 
59  Am.  Rep.  113,  rags  were  seized  and  destroyed  by 
the  order  of  tbe  publlo  aatborittes  under  tbe  pow- 
ers oonferred  upon  tbe  kXMird  of  bealth  to  examine 
into  an  cases  of  slckneM,  nuisance,  and  sources  of 
fllth  in  any  vessel  wltliln  Boston  barbor,  or  within 
the  Umits  thereof,  and  to  destroy,  remove,  or  pre- 
vent tbe  same. 

Upon  the  question  of  quarantine  remilations  by 
health  authorities,  see  note  to  Hurst  v.  Warner 
(Micb.)  28  L.  R.  A.  484. 

As  to  municipal  power  In  case  of  epidemics,  see 
note  to  Thomas  v.  Mason  (W.  Va.)  26  L.  R.  A.  T87. 

Dirt,  ruhblsb,  ffarbage,  and  flltb  are  in  their  na- 
ture nuisances;  and  that  glass  or  l)roken  ware  can 
be  very  easily  converted  into  nuisances  If  tbrown 
about  promiscuously  Is  equally  plain.  Ex  parte 
Gasinello,  92  Cal.  688,  689. 

So.  garbage  is  in  the  nature  of  a  nuisance  which 
ft  is  within  the  power  of  the  local  autboritles  to 
provide  against.  Newtown  v.  Lyons,  11  App.  Div. 
106. 

And  a  city  ordinance  requiring  garbage  to  be  re* 
moved  through,  and  out  of,  the  city  in  water-tight 
close  carts  or  wagons,  marked  **garbage,**  is  a  rea- 
aonable  exerdse  of  the  police  power  as  a  means  of 
preventing  nuisances.    People  v.  Gordon,  81  Mich. 

aofli 

Again,  an  ordmanoe  prohibiting  the  throwing 
Into  or  depositing  upon  any  public  street,  highway* 
or  grounds,  or  upon  any  private  premises,  or  any> 
where  except  In  such  places  as  are  designated  for 
that  purpose  by  tbe  superintendent  of  public  streets 
and  highways,  of  any  glass,  broken  ware,  dirt,  rut>- 
blsh,  garbage,  or  fllth,  is  valid,  and  within  the  power 
vested  in  the  board  of  supervisors  by  tbe  California 
act  of  April  26. 1868,  which  authorizes  and  directs 
the  summary  abatement  of  nuisances  and  tbe  mak- 
ing of  regulations  for  tbe  preservation  of  the  public 
bealth  and  the  prevention  of  contagious  diseases, 
tbe  same  not  being  in  conflict  with  t  11  of  art. 
II  of  the  state  Gonstltution.  Ex  parte  Gasinello, 
6eOaL538,6a9. 

And  tbe  proceedings  of  one  appointed  by  a  board 
of  health  to  carry  out  the  resolutions  of  such  board* 
passed  after  duly  called  meetings  and  notices  to  re- 
move the  nuisances,  in  removing  and  destroying 
brush  and  oysters  which  in  the  opinion  of  such 
board,  after  procuring  medical  testimony,  they  de- 
clare to  be  a  nuisance  injurious  to  the  public  health, 
are  valid,  even  tbough  such  material  was  not 
necessarily  filthy.  Bay Aond  v.  Fish,  61  Oonn.  80, 60 
Am.  Rep.  8. 

An  action  by  a  board  of  health  of  a  village  to 

abate  a  nuisance,  by  reason  of  waste  water  and 

•  fSBcal  matter  nmnlng  into  the  streets,  under  the 

S8  L.  K.  A.  , 


provisions  of  N.  Y.  Stat.  chap.  270  of  the  Laws  of 
1886,  which  provides  that  tbe  penalty  '*may  be  sued 
for  and  recovered  with  costs  by  said  t)oard  in  the 
name  of  such  board  in  any  court  having  competent 
jurisdiction,**  is  well  brought  In  the  nairo  of  the 
board  without  naming  the  individual  members 
thereof.  New  Brighton  Bd.  of  Health  v.  Oasey.  18 
N.  Y.  S.  R.  261:  New  Rocbelle  Bd.  of  Health  v.  Val- 
entine, 82  N.  Y.  S.  R.  919. 

An  ordinance  prohibiting  tbe  deposit  of  certain 
specified  matters  in  a  public  street,  or  upon  any  lott 
or  upon  the  banks  of  any  canal  or  river  in  the  city, 
and  imposing  a  penalty  for  the  violation  thereof,  is 
not  valid  under  a  power  conveyed  by  the  city  char- 
ter to  abate  and  remove  nuisances;  yet  it  is  valid 
under  the  power  conveyed  by  another  section  of 
the  New  York  act,  giving  the  city  authority  to  do 
all  acts,  make  all  regulations,  and  pass  all  ordi* 
nances  which  they  deem  necessary  for  the  preser- 
vation of  health  and  the  suppression  of  disease  in 
the  city,  and  to  carry  Into  effect  and  execute  tbe 
powers  thereby  granted.  Rochester  v.  Collins,  12 
Barb.  668,  662. 

Tbe  pioceedings  of  tbe  board  of  health  declaring 
the  depositmg  of  manure  on  any  lots  in  a  city  to  be 
a  nuisance,  and  abating  the  same  without  notice  or 
opportunity  to  be  heard,  were  adjudged  Illegal  in 
People.  Savage,  v.  New  York  Bd.of  Health,  83  Barb. 
844,  such  a  board  having  no  power  to  declare  any 
trade  or  occupation  carried  on  within  the  limits  of 
the  city  to  be  a  nuisance  without  notice  and  an  op- 
portunity of  being  heard. 

A  nuisance,  injurious  and  dangerous  to  health, 
consisting  of  an  accumulation  of  foul  mud,  exist- 
ing between  the  high  and  low  water  mark  in  a  ti- 
dal creek  running  Inland  from  the  line  of  a  river, 
cannot  be  abated  by  the  public  authorities  by  an 
order  made  upon  tbe  conservators  of  such  river  as 
owners  of  tbe  property,as,under  1 4,  subseo.  ],of  the 
English  public  healih  act  1891,  tbe  sanitary  author- 
ity, if  satisfied  of  the  existence  of  a  nuisance  liable 
to  be  summarily  abated  under  the  act,  must  serve 
notice  on  the  person  by  whose  act,  default,  or  suf- 
ferance the  same  arises  or  continues,  or  if  not 
found,  upon  the  occupier  or  owner  of  the  prem- 
ises, such  sutMCCtion  being  read  with  subsection  3 
which  provides  that  if  such  parties  cannot  be 
found,  and  the  nuisance  does  not  arise  from  the  act 
of  the  occupier  or  owner,  the  same  shall  be  abated 
by  the  authorities,  and  be  construed  as  saying  that 
when  tbe  peiison  causmg  a  nuisance  cannot  be 
found,  the  liability  of  the  owner  of  tbe  premise!) 
to  abate  only  arises  where  it  is  shown  that  it  con- 
tinues by  bis  act,  default,  or  sufferance,  the  order 
made  upon  the  conservators  being  wrong,  they  not 
being  owners  of  the  soil  for  the  purposes  of  such 
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city  of  ProvideDce  has  expended  Tast  sums  of 
money  in  perfecting  its  water  and  sewer  ays- 
terns,  thus  making  possible  what  was  before 
impossible  in  the  way  of  eliminating  the  men- 
ace presented  and  the  apprehension  aroused 
by  the  existence  of  privy  yaults,  and  the  stat- 
ute in  question  operates  merely  to  remove  an 
objectionable  receptacle  where  an  opportunity 
exists  of  supplying  a  means  of  getting  rid  of 
the  objectionable  matter.  It  operates  to  re- 
press privy  vaults  under  reasonable  limitations, 
for  the  land  on  which  the  privy  vault  to  be  re- 
pressed was  situated  must  abut  upon  a  street 
in  which  there  was  a  sewer.  Then,  if  there 
was  noaoonnection  with  the  sewer  from  that 
land,  ten  days  after  notice  given  were  allowed 
to  make  the  proper  connections  and  comply 
with  the  statute.  Then,  if  the  owner  or  occu- 
pant neglected  or  refused  to  comply,  a  penalty 
of  not  less  than  $5  or  more  than  $20  for  each 
subsequent  twenty-four  hours  during  which 


he  should  neglect  or  refuse  to  comply  there- 
with was  imposed;  and  if  this  accumulating 
penalty,  this  milder  means,  failed  of  aocooi- 
plishlng  the  result,  then  the  board  of  aldermen, 
as  a  last  resort,  could  cause  the  privy  vault  to 
be  filled  up  and  destroyed.  The  pressure  of 
power  was  applied  at  first  very  moderately, 
and  free  from  harshness,  gradually  increasing 
until  it  might  well  be  claimed  that  the  fear  of 
a  money  penalty  would  not  repress  the  evil, 
and  only  culminating  at  last  in  the  actual  re- 
pression by  the  board  when  the  owner  or  oc- 
cupant had  neglected  or  refused  to  act. 

Is  notice  to  tbe  owner  or  occupant  before 
the  passage  of  the  order  by  the  board  of  alder- 
men, under  the  statute  in  question,  constitu- 
tionally necessary,  or  is  it  requisite  that  he 
should  bave  what  is  called  "his  day  In  court." 
or  a  trial  by  jury,  before  the  passiage  of  said 
order,  or  before  the  privy  vault  can  be  filled 
up  and  destroyed?    Senator  Edmonds  in  Hart 


section  of  the  act.  Conservators  of  tbe  River 
Thames  v.  Port  Sanitary  Authority  [1884]  1  Q.  B. 
647,  86  L.  J.  IL  a  N.  &  121,  W  L.  T.  N.  S.  808. 68  J.  P. 
836.       , 

Upon  the  question  of  monopoly  in  a  cootrant  for 
removal  or  irarlMge,  see  lyvU  to  Smiley  v.  MacDoo- 
aid  (Neb.)  27  L.  B.  A.  640;  and  also  Walker  v.  Jame- 
son (Ind.)  28  L.  B.  A.  670. 

o.  WaJber-eloBetB  cmd  priiKes. 

In  the  principal  oaae  of  Harrznoton  v.  Psoy- 
ZDENCS  the  right  of  a  municipality  to  declare 
privy  vaults  nuisances,  and  to  require  them  re- 
moved without  giving  an  opportunity  for  tbe  own- 
ers to  show  whether  the  same  are  or  are  not  nui- 
SHQces,  was  upheld,  it  being  suflBcient  that  the  legis- 
lature had  so  treated  them  in  a  statute,  even 
though  they  had  not  expressly  declared  them  to  be 
such. 

In  Wahle  v.  Beinbach,  78  111.  822,  privies  were 
looked  upon  as  prima  facie  nuisances,  but  that  case 
was  an  aiotion  by  a  private  individual  to  restrain 
their  erection  and  continuance  near  his  dwelling. 

Ordinances  enacted  relating  to  privies  and  the  re- 
moval of  the  contents  thereof  by  a  person  duly  11. 
censed,  subject  to  tbe  orders  of  the  board  of  health 
in  matters  relating  thereto,  and  providing  for  the 
written  application  of  such  person  and  evidence  aS 
to  his  character  and  security  of  bis  appliances, 
such  license  to  run  for  one  year  with  power  of  re- 
newal on  payment  of  certain  fees,  and  the  giving 
of  a  k>ond,  are  a  lawful  and  proper  exercise  of 
the  powers  given  the  city  by  its  charter  to  para  or- 
dinances for  the  preservation  of  the  health  of  the 
city,  and  to  prevent  and  remove  nuisances,  and  to 
prevent  the  introduction  of  contagious  diseases. 
Boehm  v.  Baltimore.  61  Md.  280, 268. 

Under  a  city  ordinance  passed  pursuant  to  the 
provisions  of  the  charter,  enacting  that  no  person 
shall  keep  on  his  or  her  premises  any  nuisance  to 
the  annoyance  of  his  or  her  neighbors,  and  that  any 
person  so  annoyed  may  complain  to  the  city  coun- 
cil, who  shall  require  the  same  to  be  abated  withhi 
twenty-four  hours,  and  make  provisions  in  cases 
of  refusal  to  abate  the  same,  a  privy  attached  to  a 
store,  twelve  j-ears  old,  and  offensive,  is  a  nuisance. 
Yason  v.  Augusta,  88  Ga.  642,  646. 

So,  an  ordinance  imposing  a  fine  for  faUing  and 
refusing  after  due  notice  to  fill  up  the  vaults  or 
sinks  or  privies  on  premises  within  the  city,  passed 
under  the  provisions  of  a  city  charter  giving  the 
authorities  power,  i/nler  alio,  to  abate  nuisances,  is 
valid  and  infringes  no  constitutional  right.  Mon- 
roe V.  Gerspach,  88  La.  Ann.  1011. 

And  the  Tennessee  act  of  1870,  condemning  all 
buUdings,  cisterns,  wells,  privies,  and  other  ereo- 

88  Ii.R.  A. 


tions  in  the  taxing  diBtrict  found  to  be  un healthy, 
as  nuisances,  was  upheld  in  Theilan  v.  Porter,  14 
Lea,  622.  52  Am.  Kep.  178. 

In  St.  Louis  V.  Flynn.  128  Mo.  418,  a  city  ordinance 
passed  under  the  provisions  of  the  city  charter  pro- 
viding for  the  abatement  of  nuisances,  or  the  re- 
moval of  accumulated  filth,  giving  the  health  com- 
missioner power,  whenever  in. his  opinion  such  nui- 
sances or  filth  existed,  and,  after  being  officially  so 
declared  of  record  by  the  board  of  health,providiDg 
that  notice  be  given  to  the  owner  or  aaents  thereof, 
to  abate  and  remove  the  same,  and  if  he  failed  to 
do  BO  within  the  time  indicated,  which  time  was 
discretionary  with  the  health  commissioners,  such 
owner  was  deemed  guilty  of  a  misdemeanor  and 
liable  to  a  fine,  was  upheld.  The  case,  however, 
turned  upon  the  question  of  the  sufficiency  of  tbe 
notice  and  of  the  service  thereof. 

And  an  ordinance  of  the  town  council  relating  to 
the  cleaning  of  sinks,  cesspools,  etc.,  is  within  the 
provisions  of  X.J.  Stat.  April  6, 1871,  which  confers 
full  power  to  pass,  alter,  and  repeal  ordinances  for 
I  reirulating  and  supr>ressing  nuisances  in  the  town- 
ship,   State,  Nicoulin,  v.  Lowery,  40  N.  J.  L.  801. 

In  an  action  brought  to  recover  a  penalty  for  an 
alleged  violation  of  a  special  order  of  the  board  of 
health  declaring  a  certain  privy  vault  to  be  a  nui- 
sance, dangerous  to  life  and  health,  and  requiring 
the  ventilation  of  the  same,  the  question  as  to 
whether  the  same  is  a  nuisance  is  covered,  so  far 
as  the  New  York  law  is  concerned,  by  the  princi- 
ples established  In  the  case  of  Metropolitan  Bd. 
of  Health  v.  Heister,  87  N.  Y.  661,  which  case  is  to 
be  regarded  as  settling  the  law  upon  the  points  in- 
volved in  the  decision.  New  York  Health.Depait- 
ment  v.  Knoll,  70  N.  Y.  680. 686. 

The  exercise  of  the  powers  contained  in  N.  Y. 
Stat.  1882,  chap.  410,  M  637. 1U80,  relating  to  the  con- 
struction of  drains  in  a  conscientious  manner  by  the 
board  of  health,  is  for  the  advantage  of  the  health 
of  the  city  by  protecting  the  inmates  of  houses 
from  the  ills  arising  from  an  imperfect  system  of 
drainage,  the  act  being  in  the  nature  of  a  police 
regulation  for  the  preservation  of  health,  and 
therefore  a  person  refusing  to  comply  with  the  or- 
ders of  a  board  of  health  in  constructing  a  private 
sewer  from  his  premises  in  the  manner  pointed  out 
and  directed  by  the  board  will  be  restrained  at  the 
instance  of  the  board.  New  York  Health  Depart- 
ment V.  Lalor,  88  Hun,  642. 

Although  the  mayor  a^  aldermen  of  the  city  of 
New  York  have  power  to  pass  by-laws  and  ordi- 
nances in  advance  to  prevent  nuisances,  as  well  as 
to  secure  their  abatement,  and  although  the  board 
of  health  may  have  power  to  act  upon  a  particular 
matteuULtUng  dangerous  to  the  pubUo  health  and 
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▼.  Albany,  9  Wend.  571,  609. 24  Am.  Dec.  165, 
cays:  "Much  stress  was  laid  by  the  counsel  for 
the  appellants  upon  the  fact  that  the  exercise 
of  the  right  claimed  by  the  respondents  would 
result  in  the  destruction  of  their  property,  with- 
out the  benefit  of  a  trial  by  Jury,  and  that, 
consequently,  the  ordinance  in  question  was  a 
Tiolation  of  the  Constitution  and  the  Bill  of 
Rights.  The  same  objection  would  apply  to 
the  dejection  of  every  nuisance,  yet  nothing  is 
clearer  or  better  settled  than  the  right  to  exer- 
cise this  power  in  a  summary  manner,  not 
only  where  the  whole  community  is  affected, 
but  where  a  private  individual  alone  is  iniured. 
It  is  a  right  necessary  to  the  good  order  of 
society,  and  the  reason  why  the  law  allows 
this  private  and  summary  method  of  doing 
one's  self  justice  is  because  injuries  of  this  kind, 
which  obstruct  or  annoy  such  things  as  are  of 
daily  convenience  and  use,  re<}uire  an  imme- 
diate remedy,  and  cannot  wait  for  the  slow 
progress  of  the  ordinary  forms  of  Justice." 


In  King  v.  Davenport,  98  111.  805,  88  Am. 
Rep.  89,  the  qtiestion  was  as  to  the  validity  of 
an  ordinance  of  the  city  of  Jacksonville,  it 
having  been  empowered  to  pass  the  same,  to 
establish  fire  limits,  and  to  declare  the  building 
or  repairing  of  buildings  with  combustible  ma- 
terials within  the  fire  limits  a  nuisance,  and 
to  provide  against  the  erection  of  buildings, 
roofs,  or  cornices,  with  other  than  fireproof 
material  within  said  fire  limits,  and  which  pro- 
vided that  if  the  offender,  upon  reasonable  no- 
tice, failed  to  remove  such  wooden  building,  or 
wooden  part  of  such  building,  the  city  marshal, 
upon  the  written  direction  of  the  mayor,  should 
remove  or  tear  down  such  building  or  such  part 
thereof  as  may  be  necessary.  The  ordinance 
further  provided  that  the  offender  should  be 
subject  to  a  fine  of  $100  for  each  week  he  failed 
to  remove  such  wooden  building,  or  wooden 
part  thereof,  and  that,  if  the  city  caused  the  re- 
moval the  expense  c^  the  removal  might  be 
recovered  of  the  offender.    The  plaintiff's  tes- 


canse  it  to  be  removed,  yet  tbey  bavenot  power  to 
asBume  in  advanoe  that  all  tbe  sinks  and  privies  in 
the  city  of  New  York  are  or  will  become  nuisan- 
ces, or  dangreroos  to  the  public  health,  and  oontnot 
for  tbe  removal  of  their  contents  indelloitely  until 
tbey  or  tbe  common  council  otherwlee  order. 
Gregory  v.  New  York,  40  N.  Y.  1R8.  283. 

In  People  v.  Wood,<IS  Hun,  181,  tbe  tKMtfd  of 
bealtb  served  an  order  upon  the  defendant  calling 
upon  him  to  abate  and  guppress  a  nuisance  and 
lource  of  danger  to  life  and  health  upon  bis  prem- 
ises, arising  from  a  privy  which  required  cleaning. 
Tbe  court  in  a  proaecutlon  for  tbe  violation  of  an 
ordmance  held  that  the  act  of  tbe  board  of  health 
in  making  such  order  against  the  defendant  ex 
parU  and  without  notice  to  him  was  witbont  Ju- 
risdiction and  void,  although  the  court  stated  that 
the  board  of  health  might,  at  the  expense  of  tbe 
party  maintaining  It,  abate  tbe  public  nuisance,  be- 
ing accountable  to  the  parcy  injured  for  an  abuse 
of  the  power  which  was  to  be  exercised  onlji^  in  ex- 
treme cases. 

Under  the  power  of  a  board  of  health  to  declare 
and  abate  nuisances  it  may  declare  privies  to  he 
public  nuisances  where  they  tend  to  endanger  the 
public  health,  and  such  IxMrds  act  strictly  in  the 
line  of  their  duty  in  ordering  tbem  to  be  cleaned 
and  purltted,  and  in  charging  tbe  owner  of  tbe 
premises  with  the  costs  thereof.  Philadelphia  v« 
Provident  Life  &  T.  Go.  18S  Pa.  834, 280. 

Tbe  discretion  vested  in  the  board  of  health  of 
the  city  of  Philadelphia  by  Pa.  act  January  29, 1818 
(Pamph.  Laws.  88),  making  it  the  duty  of  such 
board  to  cause  such  of  the  privies  to  be  emptied  or 
corrected  as  the  board  shall  from  time  to  time 
deem  necessary  for  the  health  of  the  inhabitants, 
and  giviog  them  power  to  determine  whether  or 
noc  a  privy  vault,  in  vie«^  of  the  surroundings,  is 
a  nuisance  per  ae,  and  by  Pa.  act  April  S.  1849 
(Pamph.  Laws,  846),  requiring  the  br)ard  to  remove 
the  cause  of  all  nuisances,  gives  such  board  power 
to  determine  whether  or  not  a  particular  privy 
vault  in  view  of  the  surroundings  is  a  nuisance 
per  se.    Adams  v.  Ford,  8  Pa.  Super.  Ct.  289. 

And  under  such  statutes  the  board  of  health  of 
the  city  may,  in  the  exercise  of  such  discretion,  re- 
quire such  a  vault  to  l>e  filled  up  when  It  decides 
that  cleaning  la  not  sulllclent  to  abate  the  nuisance. 
Adams  v.  Ford,  8  Pa.  Super.  Ct.  889. 

Yet  under  the  power  to  declare  and  abate  nui- 
sances, a  board  of  health  has  no  power  to  order 
waterciosets  to  be  constructed  by  tbe  owners,  al- 
though the  act  under  which  they  exercised  tbelr 
powera  authorises  them  to  remove  the  cause  of  all 
nuisances  that  exisu  or  which  may  thereafter  be 
38  L.  R  A. 


created,— es  pedally  where  the  cause  of  the  nuisance 
is  not  the  privy  well  Itself,  but  Its  contenht.  Phil- 
adelphia  v.  Provident  Life  *  T.  Co.  188  Pa.  824. 288. 

So,  the  authoritiea  will  be  Ju8tiQ<^  in  removing 
and  abating  as  a  puhMo  nuisance  a  county  Jail  and 
the  cesspool  connected  therewith  situated  in  a  pub- 
lic square  when  tbe  same  are  dangerous  to  health* 
Llano  V.  Llano  County,  5  Tex.  Civ.  App.  188. 

Under  a  provision  of  the  dty  charter  giving  the 
health  commissioners  of  a  city  power  to  abate  as 
a  nuisance  any  bustaess  or  practice  dangerous  or 
detrimental  to  the  public  health,  tbe  bealtb  com- 
missioners of  a  dty  have  no  authority  to  construct 
an  indoor  water-closet  in  place  of  a  privy,  and  re- 
quire the  landowner  to  pay  tbe  costs  thereof. 
Bckhardt  v.  Buffalo,  19  App.  Dlv.  1. 

And  a  notice  served  upon  the  landowner  declar- 
ing such  privy  to  be  a  nuisance  to  health,  and  di- 
recting the  water-closets  to  l>e  put  in,  is  no  author- 
ity to  the  health  commissioners,  without  further 
notice,  to  construct  a  water-closet  at  tbe  ownerVi 
expense.    Eokhardt  v.  Buffalo,  19  App.  Dlv.  1. 

And  the  fact  that  there  Is  great  and  ^imminent** 
peril  to  the  pubUo  health  by  reason  of  **impend- 
ing**  pestilence  t)ecause  of  the  existence  of  Asiatic 
cholera  in  seaports  several  thousand  miles  away 
which  have  connection  with  the  city  will  not  au- 
thorise the  health  commissioner  to  construct  such 
water-closet  as  substitute  for  the  privy  at  tbe  own- 
er*s  expense.    Eckhardt  v.  Buffalo,  19  App.  Dlv.  L 

But  an  order  of  the  Justioes  under  the  Bngllsh 
public  health  act  of  187ft,  calling  upon  the  owner  to 
abate  a  nuisance  arising  from  untrapped  drains, 
which  did  not  specify  what  works  and  things  were 
to  be  done  in  order  to  abate  the  nuisance,  was  held 
bad  in  Queen  v.  Wheatley,  L.  R.  le  Q.  R  Dlv.  84, 
the  order  only  calling  upun  tbe  owner  to  execute 
such  works  and  do  such  things  as  might  be  neces- 
sary to  remove  tbe  nuisance. 

Under  the  English  metropolis  management  act, 
18  ft  19  Vict.  chap.  180,  the  vesrry  and  district  board 
of  the  parish  may,  if  necessary,  convert  an  Insuffi- 
cient privy  into  a  water-closet  after  notice  to  tbe 
owner,  and  recover  the  costs  from  the  owner.  St. 
Luke  V.  Lewis,  1  Best  ft  S.  868, 81  L.  J.  M.  C.  N.  S- 
88.  8  Jur.N.  S.  488. 5  L.  T.  N.  S.  008,10  Week.  Kep. 
180. 

And  under  the  Bngllsh  public  health  act  of  1848, 11 
ft  18  Yict.  chap.  88,  f  61  the  surveyor  of  the  board  of 
health  may  examine  any  drain,  water-closet,  privy, 
or  cesspool  or  ashpit,  and  if  in  bad  order  or  condl- 
tibn  the  board  shall  cause  notice  to  be  given  to  the 
owner  to  do  the  necessary  work  to  remedy  the 
same,  and  if  such  notice  Is  not  complied  with  tbey 
may  recover  the  penafty  Imposed  upon  the  owner. 
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tatrix  yiolated  this  ordinaDce  by  takiojr  off  an 
old  and  out  of  repair  shingle  roof  from  ber 
building,  situated  within  the  fire  limits,  and 
putting  thereon,  without  permission,  a  new 
shingle  roof.  She  failing  to  remove  the  same 
upon  due  notice,  the  root  was  removed  by  the 
city  marshal  in  conformity  with  the  ordinance, 
whereupon  she  brought  an  action  of  trespass 
against  the  mayor  and  marshal  of  the  city  for 
the  removiDg  of  the  roof,  and,  dying  since  the 
bringing  of  the  action,  her  executor  was  substi- 
tuted as  plaintiff.  The  defendants  justified 
under  the  ordinance,  and  the  sole  question  was 
as  to  the  validity  of  the  ordinance.  The  court, 
in  its  opinion,  said,  inter  aUa  (p.  814,  £8 
Am.  Rep.  95):  'There  can  be  no  doubt,  it 
seems  to  us,  that  the  ordinance  in  question  was 
a  police  regulation,  proper,  and  made  in  irood 
faith,  'for  the  purpose  of  guarding  against  the 
calamities  of  fire'  m  a  populous  neighborhood, 
and  we  must  regard  it  as  an  entirely  reasonable 
regulation.  There  is  no  more  frequent  or  ad- 
mittedly proper  exercise  of  the  police  power 
than  that  of  the  prohibition  of  the  erection  of 


buildings  of  combustible  materials  in  the  pop- 
ulous part  of  a  town,  and  the  only  means  of 
making  such  prohibition  effectual  is  by  sum- 
mary abatement.  Every  moment's  delay  in 
the  removal  of  the  nuisance  is  constant  ex- 
posure to  danger.  Before  any  judicial  inquiry 
and  hearing  could  be  had  in  the  matter,  the 
whole  evil  sought  to  be  guarded  against  might 
be  produced.  The  imposition  of  a  penalty 
would  but  punish  the  offender,  it  would  not 
remove  the  source  of  danger.  This  latter  is 
the  thing  which  the  necessity  of  the  case  re- 
quires, and  immediate  abatement  is  the  only 
competent  remedy." 

8aUm  V.  Ekutern  R.  Co,  98  Mass.  481,  96 
Am.  Dec.  650,  was  an  action  to  recover  money 
expended  from  the  city  treasury  by  its  board 
of  health  to  remove  a  nuisance,  which  removal, 
being  the  digging  of  a  canal  for  the  abatement 
of  a  nuisance  in  a  mill  pond,  was  made  under 
an  ordinance  of  the  city  authorized  by  a  stat- 
ute of  the  state.  Mr.  Justice  Wells,  in  deliver- 
ing the  opinion  of  the  court,  on  page  442  used 
this  language:  "The  proceedings  of  the  board 


the  board  havinsr  a  disoretlon  in  determlnlnff  what  | 
works  are  neoetsary,  and  suoh  disoretlon  Is  not  re- 
viewable by  tbe  Justices.    Hazirreaves  v.  Taylor,  8 
Best  it  8.618,88  L.  J.  M.  a  N.  8.  Ill,  9  Jur.  N.  & 
1068, 8  L.  T.  N.  8. 148, 11  Week.  Rep.  (MSB. 

In  Tinkler  v.  Wadsworth  Dlst.  Bd.  of  Works.  2 
DeG.ft  J.  26l,27L.  J.  Ch.  N. 8. 842, 4  Jar.  N. 8.  »t8, 
the  board  of  works  entered  upon  the  plalntiff^s 
property  for  the  purpose  of  chanflrtnir  into  water- 
closets  certain  privies  attached  to  cottages  on  his 
land,  ailefrlugr  the  same  to  t>e  nuisances.  Tbe  court 
held  that  under  the  powers  vested  in  such  board  by 
the  metropolis  local-  manairemenc  act  of  18  ft  19 
Vict.  chap.  120,  the  board  had  exhausted  their  pow- 
ers and  must  therefore  be  restrained,  the  order 
served  by  them  upon  the  defendant  appearing  to 
have  been  made,  not  with  regard  to  tbe  state  of 
the  particular  property  in  question,  but  in  conse- 
quence of  a  previous  determination  to  substitute 
water-closets  for  privies  throughout  tbe  district. 

Although  the  English  local  government  act  of 
1868, 1 84.  as  a  means  of  preventing  nuisances  to 
health,  enables  the  local  board  of  health  to  make 
by-laws  with  respect  to  the  drainage  of  buildings 
to  water-closets,  privies,  ashpits,  and  cesspools  in 
ooonection  with  buildings,  yet  such  section  does 
not  empower  Uiem  to  make  a  by-law  to  the  effect 
that*no  dwelling  house  shall  be  erected  without 
having  at  the  rear  or  side  thereof  a  good  and  suf- 
ficient back  street  or  roadway  at  least  12  feet  wide 
communicating  with  some  adjoining  public  street 
or  highway  for  the  purpose  of  affording  access 
to  the  privy  or  ashpit  of  such  house.  Waite  v. 
Garston  Local  Bd.  of  Health,  L.  B.  8  Q.  B.  S.  87 
L.  J.  H.  a  N.  6.  10,  17  L.  T.  N.  8. 201, 16  Week. 
Kep.  78. 

So,  In  Ex  parte  Whitchurch.  L.  R.  6  Q.  B.  Dlv.  646, 
60  L.  J.  M.  0. 19. 8. 41,  29  Week.  Kep.  607.  45  J.  P.  882. 
tbe  nuisance  complained  of  consisted  of  a  privy 
and  ashpit  in  such  a  state  as  to  constitute  a  nui- 
sance, and  notice  was  given  by  the  local  sanitary 
authority  under  the  English  public  health  act  of 
1875,  t  94,  to  abate  tbe  same  by  filling  up  the  ash- 
pit, atMmdoning  the  privy,  and  building  a  pall 
closet,  and  upon  the  failure  of  the  owner  so  to  do 
an  order  was  made  by  the  Justices  under  1 96,  cailinfr 
upon  him  to  carry  out  the  notice.  Upon  certiorari 
h  was  held  that  the  order  of  the  Justices  was  bad,  as 
they  had  no  authority  to  order  the  erection  of  such 
a  closet  under  the  06th  section  of  the  act. 

In  Bx  parU  8auoders.  L.  B.  11  Q.  &  Div.  19t  52  L. 
J.  M.  a  N.  8.  89,  81  Week.  Bep.  018,  47  J.  P.  684.  the 
sanitary  authorities  gave  notice  under  the  same 
88  Tj.  R.  a. 


statute  to  abate  as  a  nuisance  a  water-closet  In  tbm 
center  of  a  house  and  to  remove  the  same  near  an 
outer  wall,  so  that  there  might  be  proper  ventlla^ 
tlon,  and  to  fix  the  soil  pipe  outside  the  walls.  Tbe 
court  held  that  the  Justices,  upon  the  failure  of  the 
defendant  to  carry  out  the  notice,  had  Jurisdiction 
to  compel  him  to  do  so  under  the  06th  section  of 
the  act,  distinguishing  the  case  from  that  of  Kx 
parte  Whitchurch,  L.  K.  6  Q.  B.  Div.  546. 50 1^^.  M. 
a  N.  8.  41,  29  Week.  Kep.  507,  46  J.  P.«a,  upon 
the  ground  that  in  that  case  the  owner  of  the 
premises  had  a  privy  of  the  ordinary  kind  and  the 
order  did  not  direct  the  execution  of  suoh  works  as 
mlgbt  be  necessary  for  preventing  it  from  becom- 
ing a  nuisance,  but  directed  another  kind  of  oJoset 
to  be  put  in  Its  place. 

So,  in  Green  v.  Lewellyn,  L.  R.  18  Q.  R  Div.  681, 
tbe  sanitary  authorities  served  a  similar  notice  un- 
der the  provisions  of  the  same  statute  calling  upon 
the  owner  to  abate  a  nuisance  consisting  of  a  privy 
openly  discharging  nigbtsoll  and  offensive  matter 
on  the  bank  of  a  river,  to  remove  the  pipes  and  pan 
and  level  the  floor,  and  provide  a  galvanized  pan 
8o  as  to  prevent  the  nuisance  injurious  to  health. 
Upon  his  failure  to  comply  it  was  held  that  the 
Justices  had  Jurisdiction  to  compel  tilm.  In  that 
case  the  court  approved  of  the  decision  in  Ex 
parte  Saunders,  L.  B.  11  Q.  a  Div.  191,62  L.  J.  M.  C. 
N.  8.  89, 81  Week.  Kep.  918, 47  J.  P.  684,  but  dissented 
from  that  In  Ex  parte  Whitchurch,  L.  B.  6  Q.  B. 
Div.  546,  60  L.  J.  M.  a  N.  a  41, 29  Week.  Bep.  507, 45 
J.  P.  892. 

.  Again,  in  Parker  v.  Inge,  L.  B.  17  Q.  B.  Dlv.  66^ 
af ter  a  sbBilar  notice  had  been  served  upon  the 
defendant  as  required  by  the  same  statute,  he  was 
summoned  upon  complaint  by  the  inspector  of 
nuisances  for  the  borough  for  maintaining  a  nui- 
sance m  his  house  and  premises  in  the  nature  of  a 
defective  water-closet  and  sink  drains.  The  oourt 
held  him  liable,  although  he  claimed  that  he  oould 
not  enter  upon  the  premises  without  the  consent 
of  the  tenant,  to  whom  the  same  were  let  on  a  looff 
lease. 

In  8t  James  and  8t.  John  v.  I^eary.  L.  B.  24  Q.  B. 
Div.  708,  the  proceedings  of  the  vestry  under  the 
Metropolis  management  acts  of  1866  and  18SS,  which 
required  houses  in  the  district  to  be  provided  with 
a  water-closet  or  privy  and  ashpit  f  umlsbed  with 
proper  doors  and  covers,  and  making  provision  for 
the  recovery  of  penalties  imposed  in  neglecting  to 
comply  with  Its  provisions  after  notice,  it  was  hela 
that  if  tbe  defendant  objected  to  the  prooeedings 
of  the  vestry  his  proper  course  was  to  apply  to  the 
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of  health  are  said  to  be  defective,  because  taken 
'Without  previous  notice  to  the  defendants  and 
opportunity  to  be  heard.  The  evidence  tended 
to  show  that  the  defendants  were  notified  of 
the  pendency  of  proceedings,  and  of  the  action 
taken  by  the  board  of  health  from  time  to  time, 
but  there  was  no  such  notice  beforehand  as 
would  give  the  defendants  an  opportunity  to 
appear  and  be  heard  upon  the  contemplated 
action  of  the  board;  and  there  was  no  hearing 
upon  any  of  the  questions  before  them.  The 
statute  Goes  not  require  any  previous  notice. 
li^otice  must  be  given  of  general  regulations 
prescribed  by  the  board  or  health  under  §§  5 
and  6,  before  parties  can  be  held  in  fault  for  a 
disregard  of  their  requirements.  But,  although 
Boch  general  regulations  may  seriously  inter- 
fere with  the  enjoyment  of  private  property, 
and  disturb  the  exercise  of  valuable  private 
riehts.  no  previous  notice  to  parties  so  to  be 
affected  by  them  is  necessary  to  their  validity. 
They  belone^  to  that  class  of  police  regulations 
to  whi(h  all  individual  rights  of  property  are 
held  subject,  whether  established  directly  by 


enactments  of  the  legislative  power,  or  by  its 
authority  through  boards  of  local  administra- 
tion." After  citing  various  cases,  and  enlarg. 
ing  upon  the  reasons  for  notice  not  being  re- 
quired, m,  the  necessity  for  summary  action, 
the  fact  tl3at  delay  for  hearing  the  parties 
might  defeat  all  beneficial  results  from  an  at- 
tempt to  exercise  the  power  conferred  upon 
boards  of  health,  etc.,  the  learned  judge  con- 
cludes on  this  point  as  follows  (p.  444,  96  Am. 
Dec.  655):  "The  necessitv  of  the  case,  and  the 
importance  of  the  public  interests  at  stake, 
Justify  the  omission  of  notice  to  the  individual. 
When  the  statute  authorizing  the  proceedings 
requires  no  notice,  their  validity  without  no- 
tice Is  not  to  be  determined  by  the  apparent 
propriety  of  giving  notice  in  the  particular 
case,  but  by  considerations  affecting  the  whole 
range  of  cases  to  which  the  statute  was  intended 
to  apply." 

In  Blair  v.  Forehand,  100  Mass.  136,  189, 
1  Am.  Rep.  94,  97  Am.  Dec.  82,  where  the 
question  was  as  to  the  validitv  of  a  statute  au- 
thorizing the  summary  killing  of  unlicensed 


county  oouncfl,  and  oot  having  done  sotbe  matter 
rested  with  the  magistrate  whether  tbe  order  had 
been  made  by  tbe  vestry,  and  whether  it  had  been 
disobeyed,  and  If  fouDdso  to  be  the  conviction  un- 
der tbe  act  was  proper. 

Id  Queen  v.  Osier,  88  U.  0.  Q.  B.  894,  the  defend- 
ant was  convicted  for  maintaining  a  drain  from 
tbe  privy  vault  whicb  was  obetructtve  and  offen- 
sive, and  for  neglectmg  and  refusing  to  remove, 
clean,  alter,  amend,  or  repair  tbe  same  after  notice 
contrary  to  tbe  by-law  of  the  municipality  made  in 
respect  thereto  for  tbe  benefit  of  the  public  health. 

d.  Drafris  and  dra/knagt, 

Tbe  finding  of  a  board  of  health  that  a  drain  and 
sewer  emptying  into  a  public  street  of  a  city  is  a 
nuisance,  is  prima  facie  evidence  of  the  fact,  the 
board  acting  in  accordance  with  tbe  provisions  of 
Its  ordinance  by  taking  proceedings  against  the 
owner  of  the  premises  after  notice  given  to  at«te 
tbe  eame.  Kirk  wood  v.  Calms,  44  Mo.  App.  89,  U8, 
OK. 

In  State,  Bd.  of  Health,  v.  Hutchinson,  89  N.  J. 
Bq.  218  and  569,  tbe  court  abated  a  private  sewer  or 
drain  at  tbe  Instance  of  tbe  board  of  bealtti.  the 
same  baring  become  a  public  nuisancceven  though 
it  was  laid  by  the  permission  of  tbe  authorities  and 
the  ordinance  granting  such  permission  had  not 
been  repealed. 

In  the  above  case  as  reported  in  89  N.  J.  Bq.  609, 
577,  It  Is  said  that,  if  a  business  such  as  that  of  a 
hotel  cannot  dispose  of  its  necessarily  accumulat- 
ing flkh  without  creating  a  nuisance,  and  happens 
to  be  erected  in  a  populous  city,  and  will  not  or 
cannot  provide  sewers  or  other  facilities  for  dis- 
poeimr  of  such  filth  without  injury,  such  business 
muse  cease  in  that  locality  until  it  can  be  conducted 
with  due  regard  to  public  safety  and  comfort,  and 
tbe  court  therefore  sustained  the  decree  of  tbe 
court  granting  an  injunction  against  the  creation 
of  a  nuisance. 

Where  it  was  sought  to  restrain  the  discbarge  of 
sewage  by  the  defendant  city  upon  tbe  lands  of  an 
adjoining  town,  and  notice  had  been  given  to  such 
defendant  of  the  determination  of  the  board  of 
bealih  of  the  town  to  consider  the  matter,  and  also 
of  the  subsequent  bearing  and  resolution  of  such 
board,  to  which  notices  no  attention  was  paid  by 
tbe  city,  the  subsequent  proceedings  of  the  board, 
of  health  with  respect  to  tbe  abaiement  of  such 
nuisance  were  considered  valid  and  within  the  pro- 
visions  of  the  New  Fork  Statutes  of  188S.  Bell  v. 
Rocbeater,  38  N.  Y.  S.  B.  789,  wherein  tbe  court  re- 
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strained  rhe  discburae  of  sewage  upon  tbe  lands  of 
tbe  town  from  the  city  sewers. 

Under  N.  Y.  Btat.  chap.  824  of  tbe  Laws  of  1690.  as 
amended  by  the  act  of  1883,  chap.  891  of  tbe  Law*  of 
1882,  for  the  preservation  of  tbe  public  health, 
which  provides  for  the  organization  of  such  boards, 
and  gives  them  power  to  make  rules  and  regula- 
tions for  the  suppression  and  removal  of  nuisances, 
which  powers  were  subsequently  enlarged,  al- 
though, in  cases  outside  of  tbe  Jurisdiction  such 
boards  of  health  havn  no  power  to  enter  upon  tbe 
premises  and  summarily  abate  tbe  nuisance;  yet  It 
may  seek  redress  in  courts  for  the  prevention  of 
tbe  violation  of  sucb  rules  and  regulations  and  to 
prevent  or  abate  such  nuisance,  even  though  it 
may  arise  in  a  locality  outside  of  their  Jurisdiction. 
Gould  V.  Rochester,  106  N.  Y.  48,  Reversing  89  Hun, 
79.  In  this  case  action  was  brought  by  the  plain- 
tiff as  a  board  of  health  to  restrain  defendants 
from  discharging  tbe  contents  of  a  sewer  upon  and 
over  tbe  lands  of  the  town  of  such  board  of  health, 
and  to  have  the  same  declared  a  nuisance. 

And  where  by  the  public  laws  the  board  .of  alder- 
men of  a  certain  city  are  empowered  to  provide 
for  tbe  summary  removal  of  drains,  vaults,  cess- 
pools, etc,  prejudicial  to  the  public  health,  and  a 
later  state  statute  authorises  town  councils  to  re- 
move nuisances,  sucb  latter  act  repeals  tbe  former, 
and  therefore  the  city  authorities  must  proceed  to 
abate  tbe  nuisance  in  tbe  manner  pointed  oht  by 
the  latter  act.    State  v.  McCulla,  16  R.  L  19(L 

So,  statutes  giving  the  boards  of  health  authority 
to  fill  in  land  or  raise  its  grade  in  order  to  allow 
better  drainage  and  to  prevent  the  accumulation 
of  offensive  materials,  and  for  the  suppression  of 
nuisances  occasioned  thereby,  have  been  upheld  in 
the  foUowiog  cases:  Dingley  v.  Boston,  100  Mass. 
644:  Oobb  v.  Boston,  109  Mass.  488, 112  Mass.  181; 
PbiUlps  V.  Middlesex  (bounty  Comrs.  12S  Mass.  258: 
Phillips  V.  Middlesex  Ctounty,  127  Mass.  S62;  Gam- 
bridge  v.  Munroe,  126  Mass.  4SI^  Bancroft  v.  Cam- 
bridge, 126  Mass.  486;  Read  v.  Gambrldge,  126  Mass. 
427;  Famswortta  v.  Boston,  121  Mass.  178;  Gavanagh 
V.  Boston,  189  Mass.  426,  488.  484,  52  Am.  Rep.  716; 
Lawrence  v.  Webster,  167  Mass.  618;  Nickerson  v. 
Boston,  181  Mass.  806. 

An  order  of  the  board  of  health  undertaking  to 
describe  the  manner  in  which  a  nuisance  should  be 
removed,such  as  by  filling  in  the  place  where  the  al- 
leged nuisance  exists  with  gravel,  earth,  or  some 
other  proper  material,  to  the  satisfaction  of  tbe 
board,  and  not  allowing  the  owner  of  tbe  premises 
to  adopt  the  alternative  of  excavating  or  dredging 


830 


Rhode  Island  Supreme  Codbt. 


Ano., 


dogs.  Mr.  Justice  Gray  said:  "All  rights  of 
property  are  held  sabject  to  such  reasonable 
control  and  regulation  of  the  mode  of  keeping 
and  use  as  the  legislature^  under  the  police 
po^cr  vested  io  them  by  the  Constitution  of 
commonwealth,  may  think  necessary  for  the 
preventing  of  injuries  to  the  rights  of  others 
and  the  security  of  the  public  health  and  wel- 
fare. In  the  exercise  of  this  power,  the  legis- 
lature may  not  only  provide  that  certain  kinds 
of  properly  (either  absolutely,  or  when  held  in 
such  a  manner  or  under  sucn  circumstances  as 
to  be  injurious,  dangerous,  or  noxious)  may  be 
seized  and  confiscated  upon  legal  process  after 
notice  and  hearing;  but  may  also,  when  neces 
sary  to  insure  the  public  safety,  authorize  them 
to  be  summarily  destroyed  by  the  municipal  au- 
thorities without  previous  notice  to  the  owner— 
as  in  the  familiar  cases  of  pulling  down  build- 
ings to  prevent  the  spreading  of  a  conflagra- 
tion or  the  impending  fall  of  the  buildmgs 
themselves,  throwing  overboard  decaying  or 
infected  food,  or  abating  other  nuisances  dan- 
gerous to  health;"  citing  various  authorities  in 
support  thereof. 


.  In  the  celebrated  Trinity  Church  Case, 
A>w  York  Health  Department  v.  Trinity  Church, 

\  145  N.  Y.  82,  47.  27  L.  R.  A.  710,  Mr.  Justice 
Peckham  gave  expression  to  this  Mier  dictumr 
*'This  is  not  the  case  of  a  proceeding  against 
an  individual  on  the  ground  of  the  maintenance 
of  a  nuisance  by  him:  nor  is  it  the  case  of  an 
assumed  right  to  destroy  an  alleged  nuisance 
without  any  other  proof  than  the  decision  of 

;  the  board  itself  (with  or  without  a  heliring)  that 
the  thing  condemned  was  a  nuisance.  Nor  ia 
it  the  case  of  the  destruction  of  property 
which  is  in  fact  a  nuisance,  without  compensa- 
tion. Where  property  of  an  individual  is  to  be 
condemned  and  abated  as  a  nuisance  it  must 
be  that  somewhere  between  the  institution  of 
the  proceediners  and  the  final  result  the  owner 
shall  be  heard  in  the  courts  upon  that  questioo, 
or  else  that  he  shall  have  an  opportunity  when 
calling  upon  those  persons  who  destroyed  bis 
property  to  account  for  the  same,  to  show 
that  the  alleged  nuisance  was  not  one  io 
fact.  No  decision  of  a  board  of  health,  even 
If  made  on  a  hearing,  can  conclude  the 
owner  upon  the  question  of  nuisance."    Mr. 


the  flats  or  of  keeplDjc  them  covered  with  water  to 
a  suflScient  depth.  Is  not  wltbln  the  powers  vested 
in  iich  board  of  health  by  Mans.  Gton.  Stat.  chap.  SS. 
1 8,  for  the  reason  tbat  instead  of  ordering.  In  geU' 
eral  terms,  the  owner  or  oocupant  at  his  own  ex- 
pense to  remove  the  nuisance,  they  undertake  to 
prescribe  the  manner  of  so  doing.  Watuppa  Res- 
ervoir Co.  V.  Mackenzie,  132  Mass.  71,  78. 

And  under  Mass.  Btat.  1888,  chap.  100,  such  an  or- 
der Is  of  no  effect  imless  the  owner  or  occupant  of 
the  premises  has  been  served  with  notice  and  bad  a 
hearlnir.  Watuppa  Reservoir  Co.  v.  Mackenzie,  13S 
Masii.  71.  78. 

Where  a  city  Is  authorized  by  charter  to  fill  in  a 
lot  In  order  to  suppress  a  nuisance  on  default 
made  by  the  owner,  it  is  sriven  the  power  to  de- 
mand, against  such  owner,  the  costs  of  filling  in  if 
done  by  the  city,  and  the  averment  of  the  amount 
and  costs  of  the  work  is  one  upon  which  an  Issue 
may  be  taken.    Hannibal  v.  Richards,  8S  Mo.  880. 

"By  18  &  19  VicL  chap.  121, 1 12.  where  a  nuisance 
is  ascertained  by  the  local  authorities  to  exi8t,they 
shall  cause  complaint  thereof  to  be  mude  before  a 
Justice  of  the  peace:  and  such  Justice  shall  issue  a 
summons  requiring  the  peifton  by  whose  act.  de- 
fault, permission,  or  sufferance  the  nuisance  arises 
or  continues,  or  if  such  person  cannot  be  found  or 
ascertained,  the  owner  or  occupier  of  the  premises 
on  wfiich  the  nuisanoe  arises,  to  appear  before  any 
two  Justices,  who  shall  prooeed  to  inquire  into  the 
complaint;  and  if  it  l>e  proved  to  their  satisfaction 
that  the  nuisanoe  exists,  the  Justices  shaU  make  an 
order  on  such  person,  owner,  or  occupier  for  the 
abatement  or  dlscontinuanoe  and  prohibition  of 
the  nuisance."  By  I  8  of  the  same  act  "nui- 
sance" includes  any  ditch  or  drain  so  foul  as  to  be 
a  nuisance  or  injurious  to  health;  any  accumulation 
or  deposit  which  is  a  nuisance  or  injurious  to 
health.    Brown  v.  Busseli,  L.  R.  8  Q.  B.  231. 

In  the  at>ove  case  the  defendant  drained  his 
premises  into  a  barrel  drain,  which  also  received 
the  sewage  of  other  premises,  the  drain  passing  for 
a  certain  distance  under  a  turnpike  road,  and 
thence  the  sewage  was  conveyed  by  an  open  drain 
through  certain  land  not  owned  by  the  defendant, 
and  ultimately  into  an  open  drain  about  half  a  mile 
from  defendant's  premises  by  the  side  of  other 
lands  not  belonging  to  him.  This  drain  was  a  nui- 
sance, the  matter  from  defendant's  premises  in  it- 
self being  sufficient  to  cause  one,  and  on  complaint 
the  Justices  ordered  it  abated  by  cutting  off  all 
communication  from  the  defendant's  premises  to 
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the  barrel  drain.    It  was  held  that  the  order 
right.    Bipwn  v.  Busseli,  L.  R.  8  Q.  B.  251. 

The  case  of  Francomb  v.  Freeman,  L.  R.  8  Q.  B. 
257,  was  also  decided  under  the  authority  of  the 
above  statute.  In  that  case  the  defendant,  the 
owner  of  houses  let  to  tenants,  had  constructed  a 
drain  from  the  bouses  onto  land  not  belonging  to 
him  by  leave  of  the  owner,  by  which  drain  sewage 
was  conveyed  into  and  along  a  watercourse.  The 
accumulation  at  the  mouth  of  the  drain  was  a  nui- 
sance which  was  ordered  to  be  abated  under  the 
above  statute,  and  it  was  held  that  the  order  was 
valid. 

In  proceedings  under  the  above  statute  the  quee- 
tion  whether  or  not  the  persons  against  whom  the 
proceedings  are  taken  have  a  legal  right  to  cause 
their  sewage  to  flow  into  the  given  channel  is  im- 
material. Brown  V.  Busseli,  L.  R.  8  Q.  B.  251;  Fran- 
comb  V.  Freeman,  L.  R.  8  Q.  B.  257. 
'  In  the  two  preceding  cases  it  was  sftidto  be  ques- 
tionable, when  several  persons  empty  sewage  into 
one  place  and  the  aggregate  becomes  a  nuisance  the 
amount  contributed  to  by  each  not  being  in  itself 
sufficient  to  cause  a  nuisance,  whether  the  proceod- 
ing)  could  be  taken  under  9  12  of  the  above  aot 
against  any  of  such  persons.  Brown  v.  Busseli,  £^ 
R.  8  Q.  B.  251;  Francomb  v.  Freeman,  L.  R.  8  Q.  B. 
257. 

Under  the  English  statutes  it  is  no  answer  to  an 
Information  at  the  relation  of  the  board  of  healtli 
to  abate  a  nuisance  arising  from  sewage,  that  the 
board  has  power  itself  to  remedy  the  evil  by  mak- 
ing sewers,  for  the  reason  that  it  is  the  duty  of  the 
board  to  prevent  a  nuisance  arising  in  its  district 
Instead  of  putting  the  ratepayers  to  the  expense  of 
additional  works.  Atty.  Gton.  v.  Colney  Hatch 
Lunatic  Asylum,  L.  R.  4  Ch.  146,  80  L.  J.  Ch.  N.  8. 
266, 17  Week.  Rep.  240, 10  L.  T.  N.  8. 708. 

Where,  by  the  public  act  for  the  removal  of  nui- 
sances, a  nuslance  is  deflned,  and  the  method  of 
procedure  by  the  local  authorities  is  pointed  out, 
and  by  a  local  aot  the  public  authorities  themselves 
are  bound  to  flush,  cleanse,  and  trap  the  sewers  in 
the  town,  and  the  proprietors  of  chemical  works 
are  entitled  to  discharge  refuse  by  two  separate 
drains  into  a  public  sewer,  by  one  of  which  drains 
liquids  impregnated  with  muriatic  acid  are  dis- 
charged, and  by  the  other  liquid  impregnated 
with  sulphur  1b  discharged,  and  upon  their  com- 
bination in  the  sewer  sulphurated  hydrogenio  gaa 
is  produced  which  escapes  in  quantities  sufficient 
to  be  injurious  to  the  public  health,  and  no  nui- 
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Justice  Peckbam's  dictum,  just  Quoted,  is 
claimed  hj  both  appellants  aud appellees  in  this 
case  as  ^yorin^  their  respective  contentions, 
but,  rightly  understood,  it  would  seem  be}ond 
peradventure  to  favor  the  appellees.  The  case 
of  Jdiiler  Y.  Barton,  162  Mass.  540. 10  L.  R.  A. 
116,  affords  an  apt  illustration  of  Mr.  Justice 
Peckham's  meaning.  This  was  tort  for  the 
summary  killing  of  a  horse  that  ha)d  been  ad- 
judged by  the  commissioners  on  contagious 
disuses  among  domestic  animals,  under  Stat. 
.  1^7,  chap.  252,  had  the  contagious  disease 
known  as  ''glanders"  or  "farcv"  and  for  the 
killing  of  which  an  order  had  been  issued  by 
them,  with  no  provision  for  compensation  to 
the  owner.  The  defendants  admitted  the  kill- 
ing, but  justified  that  they  did  it  in  obedience 
to  the  order.  The  court  below  ruled  the  act  to 
be  constitutional,  found  that  the  horse  killed 
was  not  afflicted  with  glanders  or  any  con- 
tagious disease,  and  found  for  the  defend- 
ants, i.  e»,  that  the  justification  was  suflScient. 
The  whole  of  the  supreme  judicial  court  as- 
sumed the  statute  to  be  constitutional,  a  differ- 
ence arising  only  as  ti)  whether,  if  the  horse 


did  not  have  the  glanders,  as  a  matter  of  fact, 
the  killing  was  justifiable  under  the  order. 
The  court  stood  four  to  three,  the  majority  de- 
ciding that  the  killing  was  not  justitied,  and 
the  minority  that  it  was  justified,  under  the 
order.  Holmes,  J.,  in  giving  the  opinion  of 
the  majority  of  the  court,  said,  inter  alui: 
'*Tbe  language  of  the  material  part  of  ^  13  of 
the  act  of  1887  is:  'In  all  cases  of  farcy  or 
glanders  the  commissioners,  having  coudemned 
the  animal  infected  therewith,  shall  cause 
such  animal  to  be  killed  without  an  appraisal, 
but  may  pay  the  owner  or  any  other  person 
an  equitable  sum  fur  the  killing  and  burial 
thereof.'  Taken  literally,  these  words  only  give 
the  commissioners  jurisdinioo  and  power  to 
condemn  a  horse  that  really  has  tbe  glanders. 
The  question  is  whether  they  go  further  by  im- 
plication, so  that  if  a  horse  wbich  has  not  the 
disease  is  condemned  by  the  commissioners, 
their  order  will  protect  the  man  who  kills  it  in  a 
subsequent  suit  by  the  owner  for  compensation. 
.  .  .  When,  as  faeie.  the  horse  not  only  is  not 
to  be  paid  for,  but  may  be  condemned  without 
appeal  and  killed  without  giving  the  owner  a 


Bance  exists  in  the  private  drains  of  sooh  company, 
but  the  corporation  bas  not  properly  flusbed, 
cleansed,  and  trapped  the  sewer  pursuant  to  the 
provisions  of  the  local  aot«  the  escape  of  such 
suiphurafed  bydro^nic  g9B  from  the  sewer  is  a 
nuisanoe  within  the  meaning  of  tbe  statute  arlsioir 
from  the  acts  of  the  chemical  company,  and  there- 
fore the  public  authorities  can  malce  complaint, 
altbouffh  they  themselves  may  have  contributed  to 
the  existence  of  the  nuisance.  St.  Helens  Chemi- 
cal Co.  T.  St.  Helens,  L.  R.  1  Kxoh.  Div.  IW,  46  L.  J. 
M.aN.8.1fiaML.T.N  S.8B7. 

But  where  the  nuisance  is  artificially  created  by 
emptyiuflr  the  sewaae  of  dwelling  houses  through  a 
private  drain  upon  private  land,  the  hoard  of 
liealth  has  no  right  to  extend  such  private  drain 
through  the  land  of  the  proprietors  to  a  brook  on 
their  land,  and  to  dean  out  the  brook  in  order  that 
it  may  be  used  to  carry  off  the  sewage,  as  such  a 
nuisance  may  be  dealt  with  by  the  board  of  health 
^jnder  chap.  80,  U  18,  21^  Mass.  Puh.  Stat.,  or  the 
proper  authorities  may  lay  a  public  sewer  with 
which  the  board  may  require  the  buildings  on  the 
private  way  to  be  connected,  the  nuisance  not  be- 
ing within  the  provisions  of  Mass.  Stat.  chap.  80, 
9  28;  Huse  V.  Ameebury  Bd.  of  Health,  168  Mass. 
240.  See  also  New  York  Health  Department  v. 
Lalor,  88  Hun,  642,  and  Queen  v.  Osier,  82  U.  G.  Q. 
a324. 

e.  Per9on9  and  thinoB  infected  with  dUeawe, 

A  municipal  corporation  has  power  to  declare  a 
wreck  which  has  become  dangerous  to  tbe  health 
of  the  inhabitants  to  be  a  nuisance,  and  to  order 
ia  removal.    Lewis  v.  Bodge,  17  How.  Pr.  229,  237. 

Td  an  Anonymous  Case,  8  Atk.  760,  it  is  said  that  It 
was  not  settled  that  a  house  for  the  reception  of  in- 
oculative patients  was  a  public  nuisance. 

And  in  Haag  v.  Vanderburgh  County  Comrs.  60 
Ind.  511, 28  Am.  Rep.  664,  a  pest-house  for  the  treat- 
ment of  small-pox  patients  was  held  to  be  within 
tbe  definition  of  a  nuisance  as  contained  in  9  628, 
i  [nd.  Uev.  Stat.  1876,  p.  2S8.  In  this  case,  however, 
tbe  action  was  of  a  private  nature,  and  showed  spe- 
cial damage. 

And  a  city  ordioanoe  directing  the  removal  of 
persons  affected  with  contagious  disease  without 
tbe  dty  limits  is  a  valid  exercise  of  the  police 
power,  and  authorised  by  the  provisions  of  a  char- 
ter, tbe  continuance  of  such  a  person  within  the 
dry  limits  beikutt  detrimental  to  tbe  health  and  safe- 
ty of  tbe'publio,  the  city  acting  under  legislative  an- 
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thority  in  passing  such  ordinance,  relating  to 
health  and  preventing  o  uisances.  Aarop  v.  Brolles, 
64 Tex.  3.16, 68  Am.  Bep.  764. 

The  power  conferred  upon  a  common  council  to 
make  and  publish  ordinances  for  the  purpose  of 
abating  and  removing  nuisances  is  a  mere  grant  of 
authority  to  adopt  general  rules  and  regulations 
respecting  tbe  removal  of  nuisances,  and  does  not 
authorise  the  passing  of  an  ordinance  direct mg  the 
removal  of  sick  persons  suffering  from  an  infec- 
tious or  contagious  disease,  as  the  mere  fact  that  a 
person  is  sick  of  such  disease  either  in  his  own 
house  or  in  a  public  hotel  does  not  constitute  a  nui- 
sance.   Boom  V.  Utioa,  2  Barb.  104, 100, 110. 

In  Seavey  v.  Preble,  64  Me.  120,  the  court  upheld 
the  action  of  the  authorities  in  tearing  tbe  paper 
from  tbe  walls  of  a  house  in  which  there  bad  been 
smallpox  patients,  the  same  hemg  necessary  for 
the  preeervation  of  tbe  public  health. 

Hospitals  and  homes  for  the  sick  are  far  from 
being  nuisances  per  se.  Bessonies  v.  Indianapolis,  71 
Ind.  180, 196. 

Tn  a  case  where  the  city  ordinance  prohibited  the 
erection  of  a  private  hospital  within  the  corporate 
limits,  and  the  defendant  was  expelled  by  the  mu- 
nicipal authorities  from  the  premises  wbich  he  had 
rented  for  the  purposes  of  such  bospital,  tbe  court 
upheld  the  proceedings  taken  by  tbe  authorities 
under  such  ordinaobe.  Milne  v.  Davidson,  5  Mart. 
N.  8.  686, 16  Am.  Dec.  188, 191. 

The  authority  of  the  mundpal  authorities  to 
make  a  regulation  prohibiting  the  erection  of  pri- 
vate hospitals  within  the  corporate  limits  under 
the  provisions  of  the  charter  which  gives  them  full 
power  and  authority  to  make  and  pass  sucb  by- 
laws as  they  deem  neces«ary  to  maintain  the  clean- 
liness and  salubrity  of  the  city  cannot  be  tested  by 
the  principles  of  the  common  law  in  relation  to 
nuisances,  no  such  guide  being  given  to  the  au- 
thorities by  their  charter  and  no  sucb  limits  being 
inferred  from  the  motives  inducing  such  a  grant 
of  power,  the  police  of  cities  requiring  many  regu- 
lationa  growing  out  of  their  situation,  and  many 
things  which  would  not  amount  to  nuisances  at 
common  law  might  be  hurtful  in  a  city.  Milne  v. 
Davidson,  6  Mart.  N.  S.  686, 16  Am.  Deo.  188, 101. 

General  laws  giving  the  city  power  to  make  and 
enforce  ordinances  to  erect  and  establish  market 
houses  and  market  places,  engine  houses,  houses  of 
refuge,  pest-houses  and  hospitals  do  not  embrace 
the  power  to  enable  them  to  license  or  regulate  the 
erection  of  private  hospitals,  and  therefore  ao 
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hearlDg,  or  eyen  notice,  the  grounds  are  very 
strong  for  believing  that  the  statute  means  no 
more  than  it  says,  and  is  intended  to  authorize 
the  killins:  of  actually  infected  borsesoniy.  .  .  . 
Section  18  of  the  act  of  1887  by  implication  de- 
clares horses  with  the  glanders  to  be  nuisances, 
and  we  assume,  in  favurof  the  dtfendant,  that 
ft  may  do  so  constitutionally,  and  may  author- 
ize them  to  be  killed  without  compensation  to 
the  owners.  But  the  statute  does^  not  declare 
all  horses  to  be  nuisances,  and  the  question  is 
whether,  if  the  owner  of  the  horse  denies  that 
his  horse  falls  within  the  class  declared  to  be 
80,  the  legislature  can  make  the  ex  parte  deci- 
sion of  a  board  like  this  conclusive  upon  him. 
That  question  is  answered  by  the  decision  in 
Fisher  ▼,  McQirr,  1  Gray,  1.  61  Am.  Dec.  881. 
It  is  decided  there  that  the  owner  has  a  right 
to  be  heard;  and,  fui>ther.  that  only  a  trial  by 
jury  satisfies  the  provision  of  article  12  of  the 
Declaration  of  Rights,  that  no  subjict  shall  be 
deprived  of  his  property  but  by  the  judgment 
of  his  peers,  or  the  law  of  the  land.  .  .  . 
Of  course  there  cannot  be  a  trial  by  jury  before 


killing  an  animal  supposed  to  have  a  conta- 
gious disease,  and  we  assume  that  the  legisla- 
ture may  authorize  its  destruction  in  sucb 
emergencies  without  a  hearing  beforehand 
But  it  does  not  follow  that  it  can  throw  the  lo8» 
on  the  owner  without  a  hearing.  If  he  cannot 
be  heard  beforehand,  he  may  be  beard  after- 
wards. The  statute  may  provide  for  paying 
him  in  case  it  should  appear  thnt  his  property 
waanot  what  the  legislature  'has  dedared  to 
be  a  nuisance,  and  may  give  him  bis  bearing 
in  that  way.  If  he  does  not  do'  so.  the  statute 
may  leave  those  who  act  under  it  to  proceed  at 
their  peril,  and  the  owner  gets  hit  hearing  in 
an  action  against  them." 

There  are  many  other  cases  which  might 
be  cited  in  reference  to  the  nonnecessity  of  no- 
tice before  the  passage  of  the  order,  but  the  fore- 
going are  sufficient  to  satisfy  us  that  no  such 
notice  is  required.  "When  the  appellant  is  sued 
for  the  penalty,  she  will  have  her  day  in  court, 
and  a  trial  by*  jury,  if  she  desires;  and  proof 
will  have  to  oe  adduced  to  show  that  she  bad 
an  unauthorized  privy  vault  upon  her  premises 


ordinance  respeotinir  sucb  bospltals  Is  void,  prlvae  { 
hospitals  not  being  within  the  meaning  of  such 
ordlnaooes,  hospitals  not  betng  nuisances  per  ^  or 
prima  fade  suoh.    Beeeonies  v.  Indianapolis*  71  Ind. 
IBB,  191^ 

A  board  of  health  of  a  city,  under  Its  power  to 
abate  and  prevent  nuisances,  cannot  remove  olti- 
sens  from  their  homes  and  close  up  their  bouses 
without  either  the  sanction  of  the  law  or  the  justl- 
flcailon  of  their  act  by  great  public  necessity  de- 
manding sucb  action,  by  reason  of  there  belnfr  no 
other  way  to  avert  the  threatening  peril,  especially 
where  there  Is  no  existence  or  alleRatlons  of  exist- 
ence of  a  pestilential  disease;  and  In  such  a  case 
their  power  Is  limited  to  the  removal  of  the  alleged 
nuisance  or  cause  thereof.  Eddy  v.  Board  of 
Health,  10  Phils.  9i. 

In  Newark  k  S.  O.  Horse  Oar  R.  Co.  v.  Hunt,  60 
X.  J.  L.  80ft.  the  plaintiff  claimed  damages  asrainat 
the  defendants  for  klUkig  certain  horses  belonging 
to  him,  thedefendants  justifying  their  action  under 
the  provisions  of  the  supplement  to  an  act  estal>- 
lishlng  a  state  board  of  health  and  pre%-enting  the 
spreading  of  glanders  In  horses,  and  making  horses 
afflicted  with  that  disease  common  nuisances,  and 
authorizing  the  destruction  of  the  same.  The  court 
upheld  the  constitutionality  of  the  acts  as  being 
within  the  police  power,  even  though  they  autbor- 
iied  the  summary  abatement  of  such  nuisances, 
the  act  leaving  the  question  of 'Justification  In  the 
killing  of  sucb  animals  open  to  proof. 

Under  9 18  of  the  llaseacbusetts  act  of  1887,  au- 
thorizing the  summary  klUmg  of  animals  having 
the  farcy  or  glanders,  and  which  by  Implication 
declares  horses  with  the  glanders  to  be  nuisances, 
all  horses  are  not  declared  to  be  nuisances.  Miller 
V.  Horton.  162  Mass.  540,  548. 10  L.  R.  A.  116. 

Upon  Ae  question  of  quarantine  regulations  by 
bealih  authorities,  see  note  to  Hurst  v.  Warner 
(Mich.)  SAL.  R.  A.  484.'  .  ■        ■    .* 

As  to  municipal  power  In  the  time  of  epidemics, 
see  note  to  Thomas  v.  Mason  (W.  Va.)  2«  L.  B.  A. 
787. 

I 

f .  With  retpeet  to  ofenslne  and  unwholeaome  smeI7s. 

Anything  offensive  to  the  sense  of  smell  or  hear- 
ing, erected  or  carried  on  in  a  public  place  where 
tbe  people  dwell  or  pass  or  have  a  right  to  pass,  to 
their  annoyance,  is  a  nuisance  at  common  law. 
flaokney  v.  State,  8  Ind.  494. 

Dead,  decaying,  and  putrid  animal  or  vegetable 
matter  is  a  nuisance  per  m,  Bogera  v.  Barker,  81 
Barb.  447,  4flC 

88  T..  R.  A. 


So,  vessels,  clothes,  and  goods  charged  with  tbo 
effluvium  and  Infection  of  peraons  fatally  dieeased 
are  nuisances  perte,  Rogers  v.  Barker,  81  Bart>. 
447,452. 

It  has  been  stated  that  tbe  public  have  a  tight  to 
pass  over  a  public  highway  without  being  dfeoom- 
f  orted  by  any  offensive  smella,  and  suoh  smells  may 
constitute  a  public  nuisance.  Com.  v.  Bush,  11 
Lane  L.  Rev.  07. 

In  order  to  constitute  a  nufsanoe  It  Is  not  neoea- 
sary  that  the  smell  should  be  unwholesome,  ft  la 
enough  if  it  renders  the  enjoyment  of  life  and 
property  uncomfortable.  Beg.  v.  White,  1  Burr. 
887;  Richards*  Osse.  6  N.  T.  City  Hall  Beo.  SL 

An  ordinance,  the  object  of  which  is  to  protect 
the  inhabitants  and  travelers  in  a  dose  and  pop- 
ulous neighborhood  from  nufsanoe  by  reason  of 
offensive  and  un  w holesome  smells,  is  valid.  Oool  v. 
Patch,  07  Mass.  tXL 

An  instruotlon  to  the  Jury  that  tbe  oourt  deolareo 
the  law  to  be  that,  if  the  premises  complained  of 
were  kept  in  as  cleanly  a  manner  as  they  could  t»e 
kept  In  the  reasonable  prosecution  of  the  defend- 
anfs  business  then  the  defendant  was  not  guilty* 
was  rightly  refused.  Inasmuch  as  suoh  an  Inatrac- 
tlon  would  compel  the  toleration,  in  tbe  mldat  of 
private  residences,  and  in  the  most  populous  dia- 
tricte.  of  trades  or  avocations  necessarily  noisome 
and  highly  offensive  to  the  neighborhood  and  tbe 
public,  and  was  therefore  rightly  refused.  Stale 
v.  Boll,  50  Mo.  SSI.  32& 

The  use  of  a  cremator  In  a  village  for  tbe  de- 
struction of  garbage  In  a  manner  whldn  emits 
stenches  therefrom  and  substantially  damages  the 
surrounding  premises  is  an  unauthorized  proceed- 
ing and  will  be  at)afed  by  the  public  anthoritiea. 
Kobbe  V.  New  Brighton,  20  Misc.  477. 

Where  the  odors  and  gases  from  a  fat-renderiiur 
pstablishment  produce  headache,  nausea,  vomit- . 
,.lo«*«aod  compel  ania^na  to  close  their  doors  and 
windows  both  by  day  and  night,  and  Interfere  with 
them  in  the  enjoyment  of  their  meals  and  of  aleep, 
such  an  establishment  is  a  nuisance  which  it  la  tbe 
duty  of  tbe  board  of  health  to  abate.  State,  Board 
of  Health,  r.  Lederer,  52  N.  J.  Eq.  875. 

Tn  a  similar  case  it  Is  stated  that  although  the 
simple  odor  arising  from  a  properly  conducted 
fat- rendering  establishment  may  not  be  detri- 
mental to  tbe  public  hoMith,  yet  when  such  amella 
not  only  compel  dtiaens  to  retire  from  tbelr^ 
porches  and  close  their  doors  and  windows  txntb  by 
day  andnightand  thereby  deprive  them  of  a  oooc 
stent  supply  of  fresh  wholesome  air,  and 
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to  obtain  a  recoTery  against  her.  80,  if  an  al- 
leged privy  yauU  upon  ber  premises  is  filled  up 
uM  destroyed,  under  alleged  authority  of  said 
chapter  777  as  amended  by  chapter  1407,  she 
cao  bring  suit  against  the  persons  doing  the  act 
for  the  supposed  trespass,  and  when  they  at- 
tempt to  justify  under  the  statute  she  will  have 
her  day  in  court,  and  a  trial  by  jury,  if  she  de- 
sires, and  the  defendants  will  ba?e  to  show  that 
the  alleged  privy  vault  was  actually  a  privy 
fault,  aud  that  it  was  unauthorized  under  the 
stataie.  Of  coarse,  if  the  thing  declared  hy  stat- 
ute 10  be  a  nuisance,  or  the  thing  regulated  or  re- 
prened  under  an  exercise  of  the  police  power,  is 
ool  a  nuisance  in  fact,  or  within  the  province  of 
the  exercise  of  the  police  power,  then  the  court 
will  declare  the  statute  unconstitutional,  for 
the  power  is  not  to  be  used  under  the  mere 
allegation,  color,  or  pretense  of  being  a  proper 
exercise  of  the  police  power,  when  in  truth  it 
is  not  But  the  legislature,  as  we  have  al- 
ready leen,  is  to  a  great  extent  the  proper 
judge  of  the  necessity  for  the  exercise  of  this 
restmining  power.     In  addition  to  cases  al- 


ready quoted  from,  see  Watertown  t.  Majfo, 
109  Mass.  815,  319,  12  Am.  Rep.  694:  and 
Train  v.  Boston  Disinfecting  Co,  144  Mass. 
5->8,  580,  59  Am.  Rep.  1 13.  in  which  latter 
case  Devens,  J.,  says:  "But  there  can  be  no 
doubt  of  the  right  of  the  legislature  to  pro- 
nounce, under  its  police  power,  certain  things 
or  certain  acts  nuisances  in  themselves." 

The  appellant  urges,  as  a  ground  for  ad- 
Judging  the  act  in  Question  unconstitutional, 
that  she  cannot  be  beard  upon  the  question 
whether  the  privy  vault  upon  her  premises  is 
a  nuisance  or  not,  irrespective  of^  the  legis- 
lative determination  thereof.  We  have  al- 
ready seen  that  the  legislature  can  pronounce 
under  its  police  power  that  certain  things  are 
nuisances  pfr  M,  and  privy  vaults,  under  the 
conditions  provided  for  in  said  chapter  777,  as 
amended  by  chapter  1407,  are  embraced  in 
such  thinffs.  The  legislature  is  authorized  un- 
der its  police  power  to  determine  and  enact 
that  places  ui>ed  for  the  illegal  sale  of  intoxi- 
cating liquurs  are  nuisances,  and  persons  pros- 
ecuting thereunder  can  show  that  the  place 


cause  oaosea  and  stckness  of  the  stomaoh,  retch- 
log  sod  vomttlDff,  and  oblige  tbem  to  forego  tbelr 
meals,  there  may  then  be  strong  proof  of  hanrd  or 
peril,  or  danger  to  the  health  of  those  so  affected, 
widoh  wiU  warrant  the  abatement  of  such  a  nui- 
nnoe  by  the  public  authorities,  the  New  Jersey  act 
wbicta  authorizes  the  boards  of  health  to  abate 
Duisaoces  hazardous  to  public  health  not  being 
eoDfioed  to  oases  of  cholera,  smallpox,  or  yellow 
fever,  or  the  plague,  the  intention  being  to  submit 
to  the  board  the  power  of  determining  whether  or 
not  every  such  nuisance  might  in  any  reasonable 
event  tend  to  the  inviting,  generating,  fostering, 
or  promoting  of  disease.  State,  Hamilton  Twp.  Bd. 
of  Health,  v.  Neidt  (N.  J.)  19  AU.  818. 

80,  DozlouB  or  offensive  smells  emanating  from 
uy  trade  or  business  In  a  town  or  populous  neigh- 
borhood, or  near  to  a  public  road  or  highway,  to 
the  aonoyaoce  of  the  neighborhood,  or  the  peisons 
tnveltng  such  road,  are  a  nuisance  atwtable  by  the 
pubtle  authorities,  and  it  Is  sufficient  If  they  are 
offensive  to  the  senses.  State  v.  Luce,  9  Houst. 
fDel)  898:  State  v.  Wetherall,  6  Harr.  (Del.)  487: 
Ashbrook  v.  Oom.  I  Bush.  188,  89  Am.  Dec.  618,  819; 
Belcher  v.  Farrar,  8  Allen,  325,  837;  Taunton  v. 
Tiylor.  116  Mass.  254, 281;  State  v.  Ilott.  61  Md.  297, 
18  Am.  Bep.  106,107;  Chicago  v.  Rumpff,  45  TIL  90, 
eAm.Deo.196.20B. 

In  Coe  V.  Schuitz,  47  Barb.  64.  a  metrrpilltan 
board  of  health  ordered  the  manulacturing  of 
inperpboiphateof  lime  within  the  metropolis  san- 
iiarjdiscrict  to  be  discontinued  until  the  mode  of 
oooducting  such  manufacture  should  be  altered  so 
ibat  no  udors  or  fumes  could  escape  into  the  ex- 
ternal air.  It  waa  held  that  although  such  an  order 
lolgbt  deprive  the  owner  of  such  business  of  his 
property,  yet  he  would  not  be  so  deprived  without 
due  process  of  law  provided  the  business  was  a 
pabllc  nuisance  the  board  having  a  right  to  sup- 
preis  a  nuKanoe,  by  reason  of  its  power  to  protect 
the  life  and  health  of  the  Inhabitants  from  nul- 
■nces. 

But  the  mere  fact  that  they  emit  a  disagreeable 
order  is  not  sufficient  to  warrant  the  imposition  of 
t  penalty  by  such  authorities  under  their  power 
to  remove  and  prevent  nuisances,  where  the  buPi- 
D0SI  is  In  itself  lawful  Llppman  v.  Sou  th  Bend,  84 
Tnd.«8.279. 

And  where  the  resolutions  of  the  board  of  health 
*sre  not  acted  upon  for  some  months  after  they 
vere  passed,  for  the  reason  that  the  board  feared 
that  the* removal  at  the  time  when  the  resolution 
*w  nsssed  would  greatly  Increase  the  poisonous 


effluvia  and  so  aggravate  the  malady  which  then 
prevailed  in  the  town,  the  board  were  held  Justified 
in  waiting  until  the  cooler  weather  prevailed  before 
carrying  out  such  resolutions  in  order  to  prevent 
the  repetition  of  the  malady  the  following  summer. 
Raymond  v.  Fish.  SI  Conn.  80,  lOS.  60  Am.  Rep.  8, 

It  is  not  necessary  to  constitute  an  offense  under 
f  tl4of  the  Bngllsb  public  health  act  of  1876,  that 
the  effluvia  should  arise  from  a  business,  if  it 
amounts  to  a  nuisance  and  la  also  injurious  to 
health.  Malton  Local  Bd.  of  Health  v.  Malton 
Farmers*  Manure  ft  Trading  Ga  L.  R.  4  Bxch.  Div. 
802,49  L.J.M.aN.  8.  90,44J.  P.  156. 

An  offense  is  committed  under  1 91  of  the  English 
public  health  act  of  1875.  where  the  accumulation 
or  deposit,  which  is  a  nuisance  or  injurious  to 
health,  emits  offensive  smells  which  Interfere  with 
the  personal  comfort  of  persons  living  in  the  nelf^h- 
borhood  but  docs  not  cause  Injury  to  health. 
Blahop  Auckland  Local  Board  v.  Bishop  Auckland 
Iron  ft  S.  Ck).  L.  K.  10  Q.  B.  Dlv.  188, 58  L.  J.  M.  a  N. 
8.88,  48  L.  T.  N.  8.  228,  81  Week.  Rep.  288,  47  J.  P. 


See  further,  as  to  odors  arising  from  buildings 
and  in  the  use  thereof  in  general,  note  upon  the 
question  of  municipal  control  over  buildings  and 
other  structures  as  nuisances,  to  Evansvlllo  v.  Mil- 
ler (Ind.)  ante^  161;  Monroe  v.  Hoffman,  29  La.  Ann. 
651,  666,  29  Am.  Rep.  845.  846:  8tate  v.  Purse,  4 
MoCord.  L.  473,  474:  State,  Kodwell.  v.  Newark, 
84  N.  J.  L.  264,  267;  Ex  vctrte  Whitwell,  96  Gal .  78, 
88,  19  Ii.  R.  A.  727.  See  also  the  following  cases 
relating  to  odors  arising  jrom  particular  trades 
or  businesses,  in  note  to  Ex  parte  Lacey  (Gal.) 
—  L.  K.  A.  — :  Com.  v.  Kidder.  107  Mass.  188, 
192:  Lake  View  v.  Lets,  44  Dl.  81.  88;  State  v.  Luce, 
9  Houst.  (Del.)  896:  State  v.  Wetberell,  6  Harr. 
(Del.)  487:  Ashbrook  v.  Com.  1  Bush,  180,  80 
Am.  Dec.  616,  619:  Taunton  v.  Taylor,  116  Mass.  tM^ 
261:  Malton  Local  Bd.  of  Health  v.  Malton  Farmers* 
Manure  &  Trading  Co.  L.  R.  4  Bxch.  Div.  802, 49  L. 
J.  M.  C.  N.8.  90.  44  J.  P  166c  Belcher  v.  Farrar.  8 
Allen.  826. 827:  Oom.  v.  Rumford  Chemical  Works, 
16  Gray,  281:  Dennis  v.  State,  91  Ind.  291;  State, 
Marshall,  v.  Oadwalader,  86  N.  J.  L.  288;  Belling 
V.  Bvansville.  144  Ind.  644,  86  L.  R.  A.  272, 
Wanstead  Local  Bd.  of  Health  v.  Hill,  18  C. 
a  N.  S.  479,  :12  L.  J.  M.  a  N.  8.  18^  9  Jur.  N.  a  978 
7  L.  T.  N.  S.  744.  11  Week.  Rep.  868:  Reynolds  v. 
Schuitz.  34  How.  Pr.  147,  4  Robt.  282;  Grand  Rapids 
v.  Weiden,  97  Mich.  82;  Wmslow  v.  Bloomingtoo, 
24  Dl. App.  647;  Llppman  v.  South  Bend,  84  Ind.  276, 
279;  Rez  v.Neil,2  Car.  ft  P.  488;  Braintee Looal  Bd. 
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complained  of  is  not  used  for  the  sale  of  in- 
toxicatine  liquors,  but  they  are  oot  permitted 
to  show  that,  although  the  place  is  used  for 
the  illegal  sale  of  intoxicatiog  liquors,  yet  that 
it  is  not  a  nuisauce.  That  was  determined  by 
the  legislature  when  it  passed  the  act,  as  to 
the  propriety  of  the  passage  of  which  the 
persons  prosecuted  doubtless  had  do  notice  or 
hearing;  neither  are  such  persons  entitled  to 
be  heard  whether  proceedings  shall  be  com- 
menced against  them.  So  the  legislature  has 
made  a  statute  as  to  certain  classes  of  privy 
vaults,  and  the  appellant  can  have  an  oppor- 
tunity of  being  heard  whether  her  privy  vault 
is  of  that  class;  but  she  will  not  be  heard  as 
to  whether  her  privy  vault  would  not  have 
been  a  nuisance  if  the  act  had  not  been  passed, 
because  she  was  not  heard  upon  the  question 
whether  the  legislature  should  pass  such  a 
law,  nor  whether  the  board  of  aldermen  should 
have  initiated  proceedings  against  her  by  giv- 
ing her  a  preliminary  notice  or  order. 


The  appellants  contend  that  privy  vaults 
have  never  been  declared  by  statute  nuisances 
per  se.  We  do  not  understand  tbnt  a  formal 
declaration  that  a  thing  is  a  nuisance,  ipsini- 
mis  verbis,  is  necessary  to  bring  it  within  the 
exercise  of  the  police  power,  or  to  constitute 
it  a  nuisance.  A  formal  declaration  that  a 
thing  is  a  nuisance  does  not  necessarily  make 
it  so,  as  we  have  already  seen;  and  not  form- 
ally declaring  it  to  be  a  nuisaDce  does  not 
technically  keep  it  from  being  one,  if  it  is 
tieated  as  such  in  the  statute.  Thus  we  have 
seen  that  Mr.  Justice  Holmes,  in  Miller  v.  Bor- 
ion,  152  Mass.  540.  10  L.R.A.  116,  said.  •'Sec- 
tion  IS  of  the  act  of  1887,  by  implication,  de- 
clares horses  with  the  glanders  to  be  nui- 
sances," and  yet  reference  to  that  section  shows 
that  such  horses  were  not  called  nuisances,  but 
only  treated  as  such;  nor  is  the  word  * 'nuisance" 
anywhere  to  be  found  in  the  whole  act.  Chap- 
ter 777.  as  amended  by  chapter  1407.  distinctly 
declares  at  the  end  of  the  act  that  its  pro- 


of Health  r.  Boy  ton,  68  L.  T.  N.S.  99,  48  J.  P.  682; 
People  T.  Detroit  Wbite  Lead  Works,  8S  Mich.  471, 
9  L.  R.  A.  782. 

As  to  odors  arising  from  the  keeping  of  animals, 
teein/ra,  J. 

R.  Waier  anA  watercourwB. 

The  fouHnfr  of  water  after  the  rlirbt  to  foul  it  has 
ceased,  by  reason  of  an  act  giving  a  city  authority 
to  use  the  same  for  public  purpose,  amounts  to  a 
publio  nuisance.  Martin  v.  Gleason,  189  Mass.  188; 
Morton  v.  Moore,  15  Gray.  678,  676;  Brookline  v« 
Mackintosh,  138  Mass.  216,  225. 

Supplying  tbe  citizens  and  others  visiting  a  city 
with  unwholesome  and  poisonous  water  constitutes 
a  nuisance;  so  held  in  Stein  v.  State,  87  Ala.  128, 181% 
tbe  court  stating  that  the  poisoning  of  the  water 
consumed  by  an  entire  community  and  by  all  who 
might  go  that  way  certainly  possessed  tbe  quality 
of  injuries  to  the  community  requisite  to  constitute 
a  nuisance. 

In  State  v.  Taylor.  29  Ind.  617.  the  defendant  was 
charged  with  polluting  a  stream  of  water  near  a 
public  highway  used  by  persons  In  the  vicinity  and 
travelers  along  the  road  In  such  a  manner  as  to 
render  it  un^t  for  use  and  indecent,  so  as  to  ob- 
struct  tbe  free  use  of  the  water  by  citizens.  Tbe 
court  held  that  "the  charge  was  sufSolent  under 
the  detinitlon  of  a  nuisance  as  contained  in  Ind. 
Stat.  (2  Gavin  &  H.)  8  628,  p.  288.  which  defined  a 
nuisance  as  whatever  Is  injurious  to  health  or  in- 
decent or  offensive  to  the  senses,  or  an  obstruction 
to  the  free  use  of  property  so  as  essentially  to  in- 
terfere with  the  comfortable  enjoyment  of  life  or 
property,"  and  that  such  a  nuisance  affecting  the 
public  was  punishable  as  such,  the  court  relying 
upon  Sloan  v.  State,  8  Tnd.  812. 

[f  tbe  act  of  a  dtsfeodant  m  fouling  the  stream 
has  made  it  necessary  for  the  city  to  resort  to  ex- 
traordinary means  for  preserving  the  purity  of  the 
water  of  a  pond  or  reservoir  such  means  cannot 
justify  the  continuance  of  the  illegal  fouling,  tbe 
mere  fact  that  tbe  city  has  thus  far  been  able,  by 
means  of  such  special  works,  to  prevent  the  natural 
result  of  Its  acts,  being  no  defense.  Martin  v.  Glea- 
son, 139  Mass.  183. 

In  Martin  v.  Gleason,  139  Mass.  183,  an  action  by 
the  mayor  of  a  city  for  an  injunction  to  restrain 
the  defendant  from  discharging  sewage  into  a  cer- 
tain brook  was  upheld  under  tbe  Massachusetts 
statutes. 

A  city  has  a  right  to  be  protected  against  the 
necessity  of  maintaining  works  for  tbe  preservation 
of  the  purity  of  water  used  for  publio  purposes. 
Martin  v.  Gleason,  139  Mass.  183. 

88  L.R.A. 


An  incorporated  city  has  tbe  power  to  abAte  a 
nuisance,  whereby  a  certain  creek  is  polluted  by 
means  of  filth  and  other  refuse  matter  being  de« 
posited  therein  from  a  private  sewer,  and  this  with' 
out  regard  to  trespass  upon  the  city's  property  or 
that  of  any  person  by  the  nuisance  complained  of. 
Belton  V.  Central  Hotel  Co.  (Tex.  Civ.  App.)  83  S. 
W.297. 

In  Belton  v.  Baylor  Female  College  (Tex.  Civ. 
App.)  88  S.  W.  680,  the  court  followed  Its  decision 
In  the  above  case  of  Belton  v.  Central  Hotel  Co- 
(Tex.  Civ.  App.)  88  S.  W.  297,  the  nuisances  com- 
plained of  In  tbe  two  cases  being  of  tbe  same  char- 
acter. 

In  State,  Board  of  Health,  v.  Bergen  County 
Chosen  Freeholders,  46  N.  J.  ;Eq.  173.  wherein 
tbe  defendants  were  charged  with  creating  and 
maintaining,  in  and  about  tbe  courthouse  and 
jail  and  other  public  county  buildings,  a  nuisance 
within  the  limits  of  tbe  municipality  which  was 
hazardous  to  the  publio  health,  and  set  forth  in 
detail  the  particulars  of  the  alleged  nuisancest 
which  were,  inter  alia,  the  use  of  the  river  as  a 
sewer,  thereby  rendering  it  foul,  noxious,  and  haz- 
ardous to  tbe  public  health,  it  was  held  that  the 
authorities  must  show  that  the  acts  complained  of 
amounted  to  a  public  as  distinguished  from  a  pri- 
vate nuisance,  the  mere  fact  that  it  had  a  tendency 
In  that  direction  not  being  sufficient  to  justify  the 
court  in  granting  the  Injunction  prayed  for. 

Where  deposits  In  a  mill-pond  by  a  railroad  com- 
pany for  the  purpose  of  filling  up  certam  portions 
of  it  without  supplying  culverts  or  other  means  of 
drainage  are  claimed  by  the  dty  to  t>e  a  nuiaance 
which  tbe  board  of  health  may  proceed  to  remove, 
the  order  of  such  board  under  tbe  Massachusetts 
General  Statutes  for  the  removal  of  such  nui9ance 
is  sufficient  notice  of  its  nature  and  locality,  and  for 
tbe  purposes  of  abating  such  nuisance  tbe  city  is 
justified  in  entering  upon  such  land  and  diggiog  a 
trench  for  the  purpose  of  removing  or  preventing 
the  nuisance.  Salem  v.  Eastern  R.  Co.  98  Mass.  431, 
433, 96  Am.  Dec.  650. 

The  action  of  a  city  for  the  abatement  of  a  nui- 
sance, under  cbap."189,  N.  T.  Laws  lt:93,  caused  by 
tbe  pollution  of  a  stream  which  at  a  certain  point 
was  used  for  drinking  and  domestic  purposes,  after 
notice  to  abate  the  same,  is  legal  and  a  valid  exer- 
cise of  legislative  power.  Kelley  v.  New  Fork,  6 
Misc.  516.  621,  wherein  the  plain  tiff  *s  action  to  re- 
strain the  city  from  summary  abatement  of  tbe 
nuisance  was  dismissed. 

So,  a  city  ordinance  prohibiting  boating,  sailing, 
and  fishing  upon  a  lake,  passed  for  tbe  purpose  of 
protecting  and  preserving  the  water  of  the  lake 
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▼isioDs  were  made  "in  the  iDterest  of  the  pub- 
lic health  of  the  city/*  and  that  is  all-sufficient, 
coupled  with  the  nat  ure  of  its  provisions.  Nei- 
ther do  we  see  Uiat  the  provision  of  the  stat- 
ute in  question  referring  to  the  filling  up  and 
destroying  privy  vaults,  etc.,  notwithstanding 
the  pendency  of  an  appeal,  was  in  au^  way 
ID  contravention  of  the  Constitution.  We  have 
already  referred  to  various  authorities  that 
summary  action  under  the  police  power  with- 
out being  heard,  without  previous  jury  trial, 
and  without  compensation,  might  be  constitu- 
tional. Under  our  system  an  appeal  is  allowed 
from  any  order  of  a  town  council,  but,  as 
the  law  stood  in  August,  1895,  it  was  at  least 
sixty-five  days  from  the  date  of  the  passi&ge  of 
the  order  before  it  could  be  called  in  the  appel- 
late court  for  assignment  even  (jud.  act,  182), 
and  so.  to  avoid  aU  question  as  to  the  effect  of 
an  appeal  from  an  order*  under  said  chapters 
T77  and  1407  under  the  general  provisions  as  to 
such  appeals,  it  was  plainly  declared  that  such 
an  appeal  should  not  prevent  summary  pro- 


ceedings under  said  chapters.  The  appeal  was 
not  affected  by  the  abatement  of  the  nuisance 
any  more  than  trial  by  jury  was  affected  by 
such  abatement,  although  the  prosecution  of 
the  appeal,  like  the  trial  by  jury,  followed  the 
abatement.  The  appellants  seem  to  draw  a 
distinction  between  the  privy  vaults  mentioned 
in  said  chapters  777  and  1407  on  the  one  band, 
and  the  cesspools  and  other  arrangements  for 
the  reception  of  drainage  on  the  other,  that  is 
not  altogether  apparent  to  us,  but.  inasmuch 
as  such  distinction  is  sought  to  be  drawn,  and 
as  a  privy  vault  is  alone  involved  in  this  suit, 
our  decision  is  limited  to  the  constitutionality 
of  the  statute  in  question  so  far  only  as  it  re- 
fers to  privy  vaults  mentioned  therein.  In 
conclusion  we  are  of  the  opinion  that  chapter 
777  of  April  25, 1889,  as  amended  by  chapter 
1407  of  March  1,  1895,  so  far  as  it  relates  to 
privy  yaults,  being  the  only  portion  called  in 
question  in  this  case,  is  not  in  violation  of  thA 
Constitution. 


and  preventiDg  a  nuisance,  and  for  the  benefit  of 
Lbepublks  health,  will  be  enforced,  although  the 
use  of  the  waters  of  the  lake  for  boatlag,  sailing, 
and  fishing  Is  not  of  Itself  injurious  nor  a  nuisance, 
but  as  a  necessary  incident  to  or  concomitant  wltti 
such  use,  a  considerable  quantity  of  Impure,  objec- 
tionable, decayed,  and  decomposing  matter,  filth, 
and  various  excreta  of  the  human  body  being  de- 
posited m  the  lake,  thereby  constituting  it  a  nui- 
aanoe.  Dunham  v.  New  Britain,  66  Conn.  878, 888,  a 
similar  case  to  the  above. 

Tbe  ordinance  of  a  common  council  acting  pnr- 
auant  to  power  given  to  it  by  the  legislature  pro- 
blbltlog  under  penalty,  inter  alict^  boating,  sailingt 
and  fishing  on  a  lake  the  water  from  which  was 
used  by  the  public  for  private  as  well  as  other  pur- 
poees,  was  upheld  as  a  means  of  preventing  a  nui- 
sance, although  the  use  of  the  waters  of  the  lake 
for  such  purposes  was  not  of  itself  injurious  nor  a 
nuisance,  but  might  become  so  by  reason  of  im- 
pure and  objectionable  and  decayed  and  decompos- 
ing matter  being  deposited  in  the  lake,  the  germs 
of  infection  and  contagious  diseases  t)eing  thereby 
deposited  at  or  near  the  entrance  of  the  supply 
plpes,thereby  communicating  disease  to  those  using 
the  water  for  domestic  pmrposes.  Dunham  v.  New 
Britain,  65  Conn.  878, 888. 

Under  1 27,  Pa.  act  Jan.  28, 1818,  it  is  the  duty  of 
tbe  board  of  health  to  cause  all  offensive  or  putrid 
substances,  and  all  nuisances  which  may  have  a 
tendency  In  their  opinion  to  endanger  the  health 
of  tbe  citizens,  to  be  removed  from  the  streets, 
lanes,  alleys,  highways,  walke,  docks,  or  any  other 
part  or  parts  of  the  city,  and  the  expenses  attend- 
ing such  removal  are  recoverable  by  the  board  In 
case  due  notice  to  remove  has  been  given  and  neg- 
lected; and  the  claim  of  the  board  of  health  In  re- 
moving a  nuisance  from  a  pond  of  stagnant  water 
was  held  recoverable  In  the  district  court*  even 
though  such  claim  was  less  than  $100.  Kennedy  v* 
Philadelphia  Bd.  of  Health,  2  Pa.  866. 

In  Com.  V.  Reed,  84  Pa.  278, 2S1,  75  Am.  Dec.  661,  It 
was  alleged  that  the  president  and  directors  of  the 
Ecie  canal  created  a  nuisanoe  In  keeping  up  and 
maintaining,  by  damming  tbe  southern  end  of  a 
certain  swamp,  a  certain  pond  and  reservoir  as  a 
part  of  their  canal,  by  means  of  which  several  hun- 
dred acres  of  land  were  overflowed  and  tbe  water 
of  the  pond  and  reservoir  became  stagnant,  putrid, 
and  noxious,  occasioning  unwholesome  damps  and 
smells  corrupting  and  infecting  the  air,  thereby 
creating  a  nuisanoe  to  tbe  citizens,  and  the  defend- 
ants contended  that  tbe  alleged  nuisance  was 
created,  eonstruoted,  and  erected  by  authority  and 

88  L.  R.  A. 


in  pursuance  of  the  laws  of  the  common  wealth. 
The  court  stated  that  works  of  internal  improve- 
ment erected  at  the  expense  and  by  the  olBcers  of 
the  state  for  the  benefit  of  the  citizens  at  large 
could  never  be  regarded  by  the  law  as  nuisances^ 
tbe  sovereign  authority  having  expressly  Intended 
them  to  advance  tbe  prosperity  of  tbe  community^ 

Under  a  charter  conferring  power,  inter  alia^  to 
suppressjilt  nuisances  a  city  has  power  to  pass  ao 
ordinance  preventing  the  use  of  unwholesome  well 
water  in  the  making  of  bread,  and  to  cause  all 
wells  upon  the  premises  to  be  filled  up.  State  v. 
Boblemmer,  42  La.  Ann.  1166, 10  L.  tt.  A.  186. 

If  the  filling  up  of  a  ditch  is  the  only  means  of 
accomplishing  the  abatement  of  a  nuisance  by  the 
public  authorities  under  the  provisions  of  tbeir 
ordinance  passed  pursuant  to  their  charter,  sup- 
posing the  ditch  to  be  a  public  nuisanoe,  the  powers 
of  police  under  proper  legislative  sanction  are  suf- 
ficient to  authorize  it  to  be  done,  and  any  invasion 
of  private  interests  by  a  reasonable  exercise  of  tbe 
power  must  be  submitted  to  by  the  owner  as  dani' 
num  abitque  in^ria.  State,  Rod  well,  v.  Newark,  84 
N.  J.  L.  264,  267. 

A  city  government  has  the  right  to  fill  up  a  creek 
or  watercourse  adjoining  houses  belonging  to  a  par- 
ty and  in  the  occupation  of  a  tenant  for  years,  in  or- 
der to  abate  a  nuisance  injurious  to  the  health  of 
the  Inhabitants,  so  long  as  they  do  not  unlawfully 
interfere  with  private  property,  such  a  measure 
being  a  health  regulation  subject  to  which  every 
citizen  holds  his  property.  Baker  v.  Boston,  12 
Pick.  184, 22  Am.  Dec.  421,  423. 

An  ordinance  providing  that  eveiy  owner,  occu- 
pant, or  lessee  of  any  stone  quarry  or  premises 
theretofore  used  for  quarrying  stone  therefrom 
within  tbe  city  should  cause  the  same  to  be  fllle<l 
with  earth  even  with  the  surface  of  the  ground  be-  ^ 
fore  any  excavation  was  made,  or  should  cause  ibt» 
water  therein  to  be  drained  therefrom  and  said 
quarries  or  excavations  kept  dry  and  the  water 
prevented  from  accumulating  or  standing  therein 
under  certam  penalty  for  each  offense,  to  be  sued 
for  and  recovered  from  tbe  owner,  occupant,  or 
leasee  thereof  severally  and  respectively,  was 
held  to  be  a  valid  exercise  of  the  powers  conferred 
by  tbe  charter  as  a  means  of  preserving  the  public 
health  and  preventmg  nuisances.  Rochester  v. 
Simpson,  184  N.  T.  414.  Reversmg  57  Hun,  86. 

Where  the  nuisance  consisted  in  large  quantities 
of  stagnant  water  standing  in  an  open  drain  in  a 
certain  location,  and  notice  was  given  by  the  board 
of  health  under  the  Hassacbusetts,  Statutes  of  1868, 
chap.  160,  and  the  board  of  health  subsequently 
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Town  of  DARLINGTON,  Respt., 

I  J.  J.  WARD,  Appt. 
(48  8.  O.  570.) 

1.  An  ordinance  cannot  be  held  invalid 
because  it  is  nnreaeonable*  when  the 
power  to  pass  ordinaDoes  on  the  subjeot  iB  coa- 

'  ferred  by  a  condtltutional  suitute. 

8.  An  ordinance  makings  it  nnlawfkil  to 
keep  any  hog^  within  the  corporate  lim- 
its of  a  town  cannot   be  h^d  void  for 

uDreasoDablenesa  under  statutes  ffivlog  power  to 
detlne  autsanoes  aod  to  regulate  and  control  tUe 
.  keeping*  of  animals  In  the  town. 

(Molver^  Ch.  Jt„  and  Pop^  J„  diuevJt,) 
(March  26, 1897.) 


APPEAL  by  defendant  from  a  Judgment  of 
the  Common  Pleas  Circuit  Court  for  Dar- 
lington County  dismissing  an  apptfal  from  the 
mayor's  judgment  convicting  him  of  vioiaiing 
a  city  ordinance  forbidding  the  keeping  of 
hogs  within  the  corporate  limits.     Affirmed. 

The  judgment  of  the  court  below  by  Bu- 
chanan, J.,  was  as  follows: 

'This  case  comes  up  on  the  apfieal  from  the 
decision  of  the  mayor  fining  the  appellant  for 
the  yiolation  of  an  ordinance  forbidding  the 
keeping  of  hogs  within  the  corporation  limits. 
Soon  after  the  decision  I  made  and  filed  a 
short  memorandum  of  my  reasons  for  tbe 
judgment  rendered,  but,  owing  to  the  scarcity 
of  time  and  tbe  absence  of  authorities  at 
tbe  moment,  I  bav^  thought  a  more  extended 
view  of  my  reasons  may  not  be  amiss  when 
tbe  importance  of  tbe  powers   conferred  by 


abated  tbe  nuisance  but  It  was  not  »hown  whether 
the  drain  was  a  public  or  private  one,  although 
there  was  evidence  that  it  appeared  to  be  a  water- 
course it  was  held  that  it  was  too  late  upon  petition 
for  certiorari  to  object  to  the  proceedings  by  the 
board.  Grace  v.  Newton  fid.  of  Health,  135  Mass. 
400,  497. 

A  city  ordinance  directing  wells  dug  by  the  own- 
ers of  property  on  their  respective  parcels  of  land 
and  in  the  sidewalks,  and  fumlehed  with  pumps  by 
them,  especially  where  the  water  in  such  wells  is 
found  to  contain  six  or  more  grains  of  chlorine  to 
a  gallon  of  water  to  be  filled  up.  is  a  sanitary  meas- 
ure valid  as  a  means  of  securing  the  general  health 
of  the  inhabitants,  and  the  prevention  and  abate- 
ment of  nuisandbs.  which  power  is  vested  in  them 
under  2  Mo.  Bev.  Stat.  p.  158S.  Ferrenbach  v.  Tur- 
ner. 86  Mo.  416,  419. 

And  under  an  ordinance,  passed  pursuant  to  an 
amendment  to  a  city  charter,  directing  tbe  filling 
up  of  an  old  ditch  to  abate  a  public  nuisance,  au- 
thorizing the  city  council  to  direct  tbe  digving 
down,  draining,  filling  up,  or  fencing  of  lots,  ere,  in 
all  cases  where  the  same  is  necessary  to  prevent  or 
abate  a  nuisance,  when  tbe  nuisance  consists  and 
results  from  the  condition  in  which  tbe  bed  of  the 
stream  is  kept,  and  not  from  the  fact  that  the  bed 
of  the  stream  Is  there  situated,  the  action  of  the 
city  should  be  directed  to  the  condition  in  which 
the  ditch  is  kept,  and  tbe  abatement  of  that  condi- 
tion, rather  than  in  filling  it  up  and  depriving  the 
owners  of  its  use,  as  the  defeating  of  the  use  of 
such  ditch  for  tbe  legitimate  purpose  of  draining 
and  receiving  waste  water  is  an  unreasonable  and 
unnecessary  fnvasion  of  private  rights,— especially 
where  tbe  nuisance  complnlned  of  can  be  remedied 
by  tbe  less  severe  method  of  compelling  a  proper 
outlet  or  drainage  for  the  ditch.  State,  Rodwell, 
V.  Newark,  84  N.  J.  L.  264,  267. 

And  it  has  been  said  that  when  tbe  preservation 
of  tbe  public  health  is  tbougbr  to  require  such  acts* 
as  the  filling  in  of  land  or  raising  its  grade  over  a 
considerable  extent  of  territory  or  the  covering  of 
land  with  water,  or  the  removal  of  dame  and 
streams  in  order  to  allow  better  drainage,  or  to  pre- 
vent the  accumulation  of  ofiTensive  materials,  it  is 
usual  to  pa£S  statutes  giving  the  requisite  author- 
ity and  making  due  provision  for  the  protection  of 
tbe  property  of  Individuals,  for  tbe  reason  that  the 
general  power  vested  in  boards  of  health  and  in 
city  governments  is  not  adequate  to  deal  with  such 
cases  if  it  is  impossible  to  come  to  an  agreement 
with  the  owners  of  property  to  l>e  affected.  Cava- 
nagh  V.  Boston,  139  Mass.  426,  4^  434,  52  Am.  Rep. 
716. 
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A  resolution  of  a  city  council  requiring  lotown- 
ers  to  fill  and  drain  their  lots  in  such  a  manner  as 
may  be  necessary  to  remove  therefrom  all  stagnant 
water  is  a  valid  exercise  or  tbe  police  power  as  a 
sanitary  measure  for  preserving  the  health  of  the 
inhabitants,  and  is  therefore  constitutional,  and 
will  extend,  not  merely  to  the  removal  of  suoh 
water  as  may  be  upon  tbe  lots  at  the  time,  but  also 
to  the  subsequent  gathering  of  stagnant  waters. 
Bliss  r.  Krauss,  16  Ohio  St.  54. 

Neither  a  dam  thrown  across  a  stream  of  water 
nor  a  collection  of  water  in  a  reservoir  created 
thereby  Is  a  nuisance  2>erse.  but,  on  the  contrary, 
they  are  sources  of  mechanical  power,  and  tend 
to  tbe  diffusion  of  health,  strength,  and  comfort  to 
large  numbers  of  people,  and  the  water  collected 
therein  cannot  in  itself  become  detrimental  or 
dangerous  to  the  health  of  the  population  in  the 
vicinity  without  other  things  combined,  such  as  the 
presence  of  decayed  and  decaying  vegetation,  and 
its  exposure  in  shallow  basins  to  the  evaporations 
of  the  summer  beats,  and  therefore  tbe  question  of 
nuisance  or  no  nuisance  depends  upon  the  presence 
or  absence  of  such  extraneous  facts  and  circum- 
stances.   Rogers  v.  Barker,  81  Barb.  447,  458. 

Tbe  owner  of  premises  may  lawfully  erect  a  mill 
dam  on  a  river  not  navigable:  and  in  such  a  case 
tbe  dam  will  not  per  se  bea  nuisance,  but  when- 
ever such  dam  Is  erected,  managed,  or  carried  on  in 
such  places  or  in  such  a  manner  as  to  become  pre- 
judicial lo  the  health  or  comfort  of  others  It  be- 
comes a  public  nuisance.  State  v.  Close,  35  Iowa, 
570,  573. 

Tbe  resolution  of  a  board  of  health  which  con- 
templates and  intends  nothing  short  of  a  total  de- 
struction of  the  property,  such  as  a  mill  dam 
thrown  across  a  stream  without  compensation  to 
the  owner,  without  notice  of  the  proceedings  by 
which  It  is  devoted  to  destruction,  without  Judg- 
ment of  any  Judicial  tribunal,  and  without  due 
process  of  law,  is  invalid  for  the  reason  that  the 
fact  t  bat  such  dam  was  injurious  to  others  must  be 
first  established  by  tbe  usual  and  customary  pro 
ceedings.  summary  proceedings  only  being  vahd 
in  cases  of  great  ai:d  Imminent  emergencies^  the 
mere  fact  of  the  boards  declaring  it  to  be  a  danger- 
ous nuisance  and  detrimental  to  the  health  of  the 
inhabitants  being  too  vague  and  indefinite.  Rogers 
V.  Barker,  81  Barb.  447.  452. 

In  order  to  support  a  charge  of  creating  a  pul- 
llc  nuisance  in  damming  up  and  stagnating  the 
water  of  a  creek,  it  must  be  alleged  and  proved 
that  tbe  obstruction  placed  thereou  produced  h 
stagnation  of  tbe  waters  tbereof  In  or  near  to  a  put^ 
lie  highway  or  some  other  place  In  which  tbe  public 
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4be  recent  act  is  remembered.  The  ordinance 
in  question  reads:  'That  on  and  after  De- 
cember 81st,  promizo,  it  sbnll  be  unlawful 
for  any  person  or  persons  to  keep  any  bo^  or 
hogs  on  any  premises  within  the  corpora telim- 
its  of  the  town,  and  any  person  or  persons  so 
doing  shall  be  punished  by  a  tine  of  not  less 
thmn  $10  or  by  imprisonment  not  ezceedinK 
tbirty  days,  or  both,  at  the  discretion  of  the 
said  board  of  health.'  No  question,  as  I  un- 
derstand, was  made  as  to  the  latter  part  of  the 
ordinance,  the  purpose  being  merely  to  test 
^Nrhether  the  town  goudcH  have  the  power  to 
pass  an  ordinance,  forbiddinfr  the  keeping  of 
bogs  within  the  corporate  limits  and  punish- 
able with  fine.  The  appellant  was  fined  $20 
for  a  violation  of  the  ordinance.  I  have  there- 
fore confined  myself  simply  to  the  points  made 
iw'bich  presuppose  the  proper  passaao  and  suf- 
ficient phraseology  of  the  ordinance  in  ques- 
tion. 

"The  grounds  of  appeal  .raised  before  me 


are  as  follows:  (1)  Tbst  the  ordinance  by  yir- 
tue  of  which  the  defendant  has  been  fined  is 
unconstitutional  and  void  inasmuch  as  it 
takes  from  the  citizens  valuable  rifrbts  in 
property  without  compensation.  (2)  That  the 
said  ordinance  is  without  authority  in  law. 
and  illegal.  (8)  That  the  said  ordinance 
tianFcends  the  powers  granted  to  the  town 
council  of  Darlington  and  the  mayor  of  the 
town,  and  is  tUtra  mres  and  illegal.  (4)  That 
if  the  keeping  of  a  hog  by  Mr.  W^ard  was  am 
offense,  §§  960-969,  inclusive,  of  the  Re- 
vised Statutes  provide  a  way  of  dealing  with 
the  same,  and  that  the  said  provision  is  exclu- 
sive of  any  other  way  of  dealing  with  the  said 
offense.  (5)  That  the  said  ordinance  is  incon- 
sistent with  the  laws  of  the  state  as  laM  down 
in  §§  960-969  of  the  Revised  Statutes,  and  so 
is  without  authority  of  law  and  void.  (6)  That 
it  is  apparent  tbat*^  the  keeping  of  the  bog  by 
Mr.  Ward  was  not  a  nuisance,  and  it  did  not 
affect  the  health  of  the  town. 


Iiave  such  speciRl  interest,  and  a  irenera]  ooncluston 
that  the  stafroatlon  of  the  waters  doe«  Injury  to 
the  people  of  the  oommon  wealth  will  not  cure  the 
wane  of  such  special  averment.  Com.  v.  Webb,  fl 
Aand.  (ya.i726.  729. 

A  pond  in  a  city  is  aput)]lo  naisaaoe  where  foul 
a.Dd  malarial  ezlialations  arise  from  tbe  stagnant 
water,  and  from  the  sides  and  t)6d  as  the  water  is 
drawn  off.  and  are  Intensified  by  the  accumulation 
of  tlltb  which  no  police  vlirilanoe  can  keep  out  of 
the  scream,  and  which  the  dam  retains  and  holds. 
Tonken  Bd.  of  Health  v.  Ck>pcutt,  140  N.  T.  12, 28 
I«.B.  A.48K. 

And  the  fact  that  a  dam  is  made  when  tbe  water 
of  a  stream  is  clean  and  pure  wUl  not  prevent  Its 
Abarement  as  a  nuisance  made  by  theyrowth  of 
the  city,  and  the  consequent  pollution  of  the  water 
which  has  become  an  in«»vitable  menace  to  the 
public  health.  Yonkers  Bd.  of  Health  v.  Oopoutt, 
140  N.  Y.  12,  28  L.  R.  A.  485. 

Ad  arrangement  between  a  town  and  a  person, 
underwhlch  an  origloal  dam  wasbullt,  a  l>ond  being 
trlven  to  clear  the  town  from  any  damage  from 
Che  flowing  of  the  water,  and  that  the  dam  should 
never  interfere  with  the  town  road,  does  not  pre- 
vent the  town  from  suing  for  damages  occasioned 
t>y  the  dam  interfering  with  the  road  and  consti- 
tuting a  nuisance,  neither  will  it  prevent  the  town 
from  recovering  the  damage  done  by  the  rebuild- 
ing of  the  dam  to  a  greater  height.  Grace  v.  New- 
ton Bd.  of  Health.  1&'>  Mass.  490.  497. 

And  under  the  power  contalTied  in  Minn.  Spec. 
Laws  1881.  chap.  88,  under  which  a  village  was  in- 
corporated with  authority,  by  ordinance,  resolu- 
tions, or  by-laws,  to  remove  and  at)ate  any  out- 
eances  injurious  to  the  public  health,  and  to  do  all 
acts  and  make  all  regulations  necessary  and  expe- 
dient for  the  preservation  of  health  and  the  sup- 
pression of  disease,  the  Sth  section  of  the  4tb  chap- 
ter of  the  act  providina  that  the  powers  conferred 
upon  the  oommon  council  to  provide  for  the  abate- 
ment of  any  nuisance  should  not  bar  or  hinder 
suits,  prosecutions,  or  proceedings  in  any  court  of 
law,  the  common  council  may  pass  an  ordinance 
prohibiting  or  abating  a  nuisance,  such  as  opening 
tbe  gates  and  sluices  of  a  dam  in  the  hot  summer 
months  and  drawing  the  water  from  the  pond, 
thereby  converting  the  land  into  marshes  and 
swamps,  and  causing  the  vegetable  matter  therein 
to  d(»cayand  become  decomposed  in  the  hot  sun 
filling  Uie  air  with  malaria,  and  causing  sicknes 
and  death,  and  may  enjoin  such  nuisance  by  pro- 
ceedings in  equity.  Pine  City  v.  Munch.  42  Minn. 
S42,  6  L.  R.  A.  788. 

Under  the  Sd  sntxllvision  of  the  14th  section  of 
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the  New  York  act  empowering  boards  of  health  to 
make  regulations  in  their  discretion  concerning, 
inUr  alio,  the  suppre^ion  and  removal  of  nui- 
sances, and  all  such  other  regulations  as  they  deem 
necessary  and  proper  for  the  preservation  of  tlie 
public  health,  the  power  has  only  reference  to 
nuisances  which  may  be  the  subject  of  regulation* 
and  therefore  tbe  damming  of  a  river  is  not  lu  it* 
self  a  nuisance:  and  the  resolution  of  tbe  board, 
declaring  the  same  a  dangerous  nuisance,  detri- 
mental to  the  health  of  the  neigh t)orhood,  and 
requiring  the  same  to  t>e  removed  within  three 
days,  is  too  indefinite  and  uncertain  to  author- 
ize its  removal*  their  statement  not  showing  what 
tbe  nuisance  is,  whether  it  Is  tbe  dam  iti^elf  or 
tbe  watprs  collected  above  It.  Rogers  v.  Barker,  81 
Barb.  447. 

So,  municipalities  have  no  power,  upon  the 
ground  that  It  is  a  nuisance,  as  endangering  tbe 
public  health,  to  take  proceedings  without  a  trial 
or  notice  to  the  owner  of  a  mill  who,  by  virtue  of 
a  power  vested  In  him  under  the  act  of  the  legisla- 
ture, coustructed  a  dam  across  a  c>  rtain  stream 
and  conveyed  tbe  water  from  such  dam  to  his  mill 
by  means  of  a  race  or  ditch.  Clark  v.  Syracuse,  18 
Barb.  83 

In  Americus  v.  Mitchell,  79  Oa.  807,  800.  the  ques» 
tion  as  to  whether  a  mill  pond  was  a  nuisance  or 
not  was  not  determined,  as  before  trial  the  mlU- 
daro  was  swept  away  by  a  flood,  tbe  court  stating 
that  the  Almighty  bad  already  at>ated  the  nuls«itice. 
In  that  case,  however,  tbe  court  passed  upon  the 
power  of  tbecity  authorities,  under  ibeir  charter 
and  ordinances,  to  define  or  determine  whether  a 
particular  matter  was  a  nuisance  or  not,  and  to 
abate  it  summarily  if  found  to  be  one. 

In  People,  New  York  C.  &  H.  R.  E.  Co.,  v.  Seneca 
Falls  Bd.  of  Health.  68  Hun,  51^,  it  was  held  that 
tbe  proceedings  of  a  board  of  health  acting  under 
chap.  270,  N.  Y.  Laws  1836,  as  amended  by  Laws 
1888.  chap.  80B.  in  requiring  the  company  to  make 
certain  openings  In  its  emt)ankment  so  as  (o  allow 
the  water  of  a  certain  lake  to  flow  freely  tbrouah 
the  same,  was  irregular  when  made  wit  bout  notice, 
tbe  duties  of  tbe  t)oard  in  respect  to  inquiring  into 
and  determining  whether  or  not  a  nuisance  existed 
being  quasi  judicial  in  their  nature. 

b.  fiurioZ  of  the  dead, 

A  cemetery  is  not  a  nuisance  j)er  ss  without 
proof  of  special  circumstances  making  it  suck. 
Musgrore  v.  Catholic  Church  of  St.  Louis,  10  La. 
Ann.  431:  Begein  v.  Anderson,  28  Ind.  79,  81;  La ka 
View  V.  Lets,  44  III.  81,  88;  Lake  View  v.  Boss  HIM 
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"Every  citizen  holds  bis  property  subject 
to  the  proper  exercise  of  the  police  power, 
either  by  the  legislature  directly  or  by  pub- 
lic corporatioDs  to  which  the  state  legislature 
may  delegate  it.  Laws  and  ordinances  relat- 
ing to  the  comfort,  health,  coDyehience,  good 
order,  and  eeneral  welfare  of  the  inhabitants 
are  comprenensively  styled  'police  laws  or 
regulations.'  And  it  is  well  settled  that  laws 
and  regulations  of  this  character,  though  they 
may  disturb  the  enjoyment  of  indiviiiual 
rights,  are  not  unconstitutional.  They  do  not 
appropriate  private  property  for  public  use, 
but  simply  its  proper  use  and  enjoyment. 
Dill,  Mun.  Corp.  i^g  146  et  seq.,  cited  and  ap- 
proved in  SumTnervifle  v.  PreMley,  88  S.  C.  62, 
8  L.  R  A.  854.  It  is  perfectly  clear  if  such 
an  authority  is  given  the  town,  that  the  exer- 
cise of  such  power  would  be  unconsiitntional. 

"This  leads  us  to  a  consideration  of  the  sec- 
ond ground  of  appeal,  which  involves  the 
consideration  of  exceptions  8  and  5.  Was  the 
town  without  authority  to  make  and  pass 
such  an  ordinance?    It  is  to  be  observed  that 


the  power  sought  to  be  exercised  is  a  very 
common  police  power, — a  power  exercised  for 
the  health  and  comfort  of  a  town.  In  addi- 
tion to  the  powers  given  specifically  to  the 
town  of  Darlington  by  its  charter  and  amend- 
ment, tbe  powers  conferred  by  §§  960-969 
of  the  Revised  Statutes  and  the  supp1emez>- 
tal  act  of  1894  are  invoked.  Section  961  of 
tbe  Revised  Statutes  gives  local  boards  ample 
powers,  among  others,  'to  define  and  declare 
what  shall  be  nuisances  to  health  in  lots 
and  streets,'  etc.,  *and  to  regulate  and  con- 
trol tbe  keeping  or  slaughter  of  all  kinds  of 
cattle,  sheep,  goats,  and  swine  or  other  ani 
mals  in  any  city  or  town  or  part  thereof.' 
Again  it  says:  'And  to  prohibit  and  remove 
any  nuisance  or  ofifenslve  matter  in  any  pub- 
lic highway,  road,  street,  or  other  place,  public 
or  private,  in  such  city  or  town,  and  to  cause 
the  removal  of  the  same  at  the  expense  of  the 
owner  thereof,  if  he  decline  to  move  it  after 
notice.'  Section  962  provides  that  such 
board  of  health  shall  notify  the  municipal 
'  authorities,  who   shall  remove    the  same  at 


Cemetery  Co  70  111.  101, 1%,  22  Am.  Rep.  71;  Dunn 
V.  AusiiD,  77  Tex.  139. 144. 

Burial  places  are  iDdispeosable  and  concern  tbe 
public  health,  and  are  oot  tbe  subject  of  absolute 
prohibition  by  legislative  action.  Lake  View  v. 
Rose  Hill  a  metery  Co.  70  III.  191, 196,  198, 22  Am. 
Bep.  7L. 

As  a  place  of  interment  of  the  dead  Is  not  neces- 
sarily a  nuisance  the  question  must  depend  upon 
tbe  position  and  extent  of  tbe  grounds,  and  espe- 
cially upon  tbe  manner  in  which  tbe  burials  are 
effected.  EUison  v.  Wasbinjrton  Comrs.  5  Jones, 
Eq.  57,  76  Am.  Dec  490;  Dunn  v.  Austin,  77  Tez. 
189. 144. 

In  Barnes  v.  Hatbom,  54  Me.  124,  138,  it  is  said 
that  a  man  may  have  a  legal  rigbt  to  build  a  tomb 
on  his  own  land,  and  such  an  act  Is  not  in  itself 
and  inherently  a  nuisance  unless  it  becomes  so 
from  its  locality  and  other  extraneous  facts. 

The  use  of  irrounds  for  a  cemetery  either  public 
or  private  is  not  unlawful,  and  when  so  used  no 
Duisaoce  is  created,  unless,  from  tbe  manner  of  the 
use,  tbe  atmosphere  surroundimr  other  property 
is  rendered  unwholesome  or  ofiTensive,  or  unless 
water  in  wells,  sprinirs,  or  resorvotrs  is  injured  by 
poisoDOus  matter  exhaled  or  otherwise  thrown 
out,  or  unless  tbe  soil  or  other  property  through 
Buch  use  becomes  Impregnated  with  unwholesome 
or  obnoxious  matter  from  which  injury  results. 
Dunn  V.  Austin.  77  Tex.  139, 146. 

Nor  is  the  naked  averment  in  proceedings  for  an 
injunction  to  restrain  tbeir  establishment  In  pro- 
ceedings by  a  town  council,  without  tbe  statement 
of  sufBcient  reasons  to  render  them  so.  suflBcient 
to  authorize  proceedings  for  tbeir  abatement  or 
suppression  as  such.  Begeln  v.  Anderson,  28  Ind. 
79,81. 

A  power  to  prohibit  the  establishment  of  ceme- 
teries, except  by  the  authority  of  tbe  trustees  of 
tbe  village  or  town,  cannot  be  considered  as  falling 
within  tbe  power  to  abate  and  remove  nuisances 
vested  in  tbem  by  tbe  act  of  incorporation.  Lake 
View  V.  Letz.  44  III.  81.  8Bb 

Tec  the  powers  given  to  municipalities  **to  make 
regulations  to  secure  the  general  health  of  tbe  in- 
habitants and  prevent  and  remove  nuisances^*  is 
sufficient  to  authorize  tbe  prohibition  of  burials 
and  the  discontinuance  of  graveyards  in  the  popu- 
lous districts  of  cities.  Campbell  v.  Kansas,  102 
Mo.  826, 3G0, 10  L.  R.  A.  59a 

But  a  cemetery  may  be  so  placed  as  to  be  injur- 
ious to  the  public  health,  and  may  therefore  be  a 
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nuisance.    Lake  View  v.  Letz,  44  111.  81,  86;  Begein 
V.  Anderson,  28  Ind.  79, 81. 

The  right  of  burial  of  the  dead  is  not  an  absolute 
right  of  property  but  a  privilege  or  license  to  be 
enjoyed  so  long  as  the  place  continues  to  be  used 
as  a  burial  ground  subject  to  municipal  regulation 
and  control,  and  legally  revocable  whenever  the 
public  necessity  requires  it.  Page  v.  Symonda.  68 
N.  H.  17, 19,  56  Am.  Bep.  481. 

The  burial  of  the  dead  may  be  performed  in  such 
a  manner  as  to  be  moet  injurious  in  its  conse- 
quences to  the  people  in  the  vicinity,  and  there- 
fore laws  may  be  passed  to  regulate  the  interment 
of  tbe  dead  in  order  to  prevent  injury  to  tbe  health 
of  the  community;  and  although  a  company  formed 
for  that  purpose  may  be  exercising  franchises  con- 
ferred by  the  state  it  is  still  within  the  legislative 
control.  Lake  View  v.  Boae  Hill  Cemetery  Co.  70 
Dl.  191. 196.  2S  Am.  B<^p.  7L 

In  Concordia  Cemetery  Asso.  v.  Minnesota  ft 
N.  W.  R.  Co.  121  IlL  199.  212,  It  was  Stated  that  tbe 
mat  ter  of  burials  was  a  proper  subject  of  municipcd 
regulation,  although  in  that  case  the  prooeedm»ts 
had  no  relation  to  the  maintenance  of  a  burial 
ground  as  a  nuisance. 

In  Com.  V.  Fa  hey,  5  Cush.  406,  the  oourt  up- 
held an  ordinance  of  the  city  of  Boston  relating  to 
burial  Krounds  and  tbe  burial  of  the  dead  as  being 
within  the  provisions  of  Mass.  Stat.  1849,  chap.  211, 
9  7.  as  being  regulations  relating  to  health. 

And  the  regulation  of  cemeteries  and  burial 
grounds  was  looked  upon  as  being  within  the  ex- 
ercise of  the  police  power  for  the  security  of  pub- 
lic health  and  safety,  in  Wood  I  awn  Cemetery  r. 
Everett,  118  Mass.  354,  although  in  that  case  tbe 
main  question  of  the  court  was  a  question  of  tax- 
ation of  such  grounds,  and  also  the  constitution- 
ality of  Mass.  Stat.  1856,  chap.  257,  reirarding  tbe 
burial  of  the  dead. 

Under  a  charter  giving  the  city  power  to  make 
any  and  all  re^rulatloBS  necessary  to  secure,  pro- 
tect, preserve,  and  restore  tbe  general  health,  an<l 
to  prevent  the  introduction  of  contagious  diseases 
and  also  to  regulate  tbe  police  of  the  city,  and  im- 
pose fines  and  forfeitures  for  a  breach  of  such  or- 
dinances, tbe  city  has  power  to  pass  an  ordinance 
regulating  the  burial  of  the  dead.  Graves  v. 
Bloomington.  17  III.  App.  476. 

In  St.  Peter*s  Bpiscopal  Church  v.  Washington^ 
109  N.  C.  21,  the  court,  without  passing  upon  tbe 
validity  of  the  ordinance,  rafused  an  injunction 
to  restrain  the  dty  from  enforcing  the  provislont 
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the  expense  of  tbe  owner  where  necessary. 
Section  8  of  the  act  of  January  5,  1805  (21 
Stat,  at  L.  820),  after  reciting  other  pow- 
ers, savs:  *And  by  abating  and  removing 
all  nuisances  which  they  shall  deem  prejudi- 
cial to  the  public  health.'  Again:  'And 
make  all  such  other  regulations  as  they  shall 
deem  necessary  for  the  preservation  of  the 
public  health.'  Section  8  of  this  act  provides 
for  the  making  of  the  rules  and  regulations 
necessary  for  the  carrying  of  the  powers 
panted  into  effect,  and  when  approved  as 
an  ordinance  such  regulations  shall  have  the 
same  force  and  effect  as  other  ordinances  of 
tlie  town.  It  then  recited  signiflcantlv:  'And 
all  penalties  for  the  violation  thereof,  as  well 
as  expenses  necessarily  incurred  in  carrying 
into  effect  the  same,  shall  be  recoverable  for 
the  use  of  the  town  or  city  in  the  same  man- 
ner as  penalties  for  the  violation  of  their  city 
o/dinances  subject  to  the  like  limitations  as 
to  the  amount  thereof.'  Certainly  the  powers 
given  in  both  the  Revised  Statutes  and  tbe 
act  of  1895  are  amply  sufficient  to  prohibit 


the  keeping  of  anything  that  may  be  injuri- 
ous to  the  health  or  comfort  of  tbe  town. 
Could  more  power  be  given?  If  the  act  of 
1895  is  considered  as  supplementing  the  power 
given  in  the  Revised  b^tatutes,  the  powers  are 
ample,  and  both  abatement,  fine,  or  imprison- 
ment may  be  given  in  the  sentence,  unless  such 
fine  or  imprisonment  be  for  a  higher  sum  or 
longer  term  than  is  justified  by  the  charter  of 
tbe  town.  If  the  aci  of  1895  repeals  all  prior 
legislation  upon  the  subject,  yet  such  act  con- 
tains enough  to  empower  the  passing  of  such 
ordinance  upon  such  subject. 

"This  brings  us  to  a  consideration  of  tbe 
sixth  exception.  What  is  the  effect  of  the 
ordinance  which  was  passed  by  the  town 
council  upon  the  recommendation  of  the 
board  of  health  as  required  by  8  of  the  act  of 
1895?  In  this  connection  it  is  to  l>e  observed 
that,  while  such  ordinance  prohibits  the  keep- 
ing of  a  hog  within  the  corpoiate  limits,  it 
does  not  in  so  many  words  call  it  a  nuisance, 
although  it  treats  such  matter  in  tbe  same 
manner    as  if    it  had    been  denominated  a^ 


of  a  city  ordinance  relatlnir  to  the  Interment  of  the 
dea«l  witbin  tbe  city  llmitB,  and  the  removal  of  dead 
t>odiea  from  such  limita,  even  tbouffb  it  was  al- 
leged that  such  ordinance  was  void,  leaving*  the 
parties  to  their  remedy  at  law. 

8o«  an  ordinance  may  prohibit  the  future  inter- 
ment of  the  dead  in  an  established  burial  ground 
RjBwellas  the  removal  of  dead  bodies  therefrom, 
tbe  same  belnfr  within  the  police  power  of  tbe 
state,  for  the  reason  that,  although  a  burial  ground 
to  the  infancy  of  a  town  may  be  outside  of  the 
Ifmita  thereof,  yet  its  continuance  as  a  place  of 
interment  upon  tbe  growth  of  the  town  may  be  a 
nuisance  to  the  city.  Humphreys  v.  Front  Street 
M.  E.  Church,  Routh,  109  N.  C.  182, 188. 

And  an  ordinance  prohlbitifur  the  burial  of  the 
dead  in  any  burial  ground  situated  in  a  particular 
portico  of  the  city  was  upheld  as  not  conflicting 
with  the  Constitution  and  as  being  for  tbe  benefit 
of  tbe  public  health  and  a  proper  exercise  of  the 
power  vested  in  municipal  bodies.  New  York  v. 
Slack.  3  Wheel.  Crim.  Cas.  287.  In  this  case,  bow- 
ever,  it  did  not  appear  that  the  act  was  specially 
declared  a  nuisance. 

So,  tbe  trustees  of  a  village  or  town  under  the 
act  of  incorporation  may  have  a  right  to  pass  an 
ordinance  regulatinsr  or  resiralning  the  use  of  any 
specific  cemetery  within  its  limits  on  the  ground 
that  its  use  will  be  injurious  to  public  health  and 
therefore  a  nuisance,  and  such  an  official  deter^ 
mfnation  on  the  part  of  tbe  town  authorities  will 
^e  entitled  to  the  respect  that  such  municipal  ac- 
tion always  receives  in  courts  of  Justice.  Lakei 
View  ▼.  Letz,  44  lU.  81, 88. 

In  People,  Oak  Hill  Cemetery  AsRO.,  v.  Pratt,  129 
N.  T.  68,  72,  although  it  did  not  appear  that  the  act 
constituted  a  nuisance,  the  court  upheld  the  power 
of  a  common  council  to  pass  an  ordinance  prohib- 
•  ting  the  burial  of  the  dead  in  a  cemetery  within 
I  he  city  limits  except  in  certain  cemeteries  named 
Therein  as  being  within  tbe  powers  of  a  charter 
irivlng  power  to  ^'make,  modify,  and  repeal 
such  ordioanoea,  by-laws,  and  regulations  as  it  shall 
deem  reasonable  within  tbe  raid  city"  specifically 
inentloning  those  **to  regulate  the  burial  of  the 
rtead,**  such  an  ordinance  being  a  police  regulation. 

In  Charleston  v.  Wentworth  Street  Baptist 
Church.  4  Strobh.  L.  808,  an  ordinance  prohibiting 
the  establishment  of  new  burial  grounds  witbin 
the  oity  limits  was  upheld  as  beipg  within  the 
power  given  to  municipalities  for  the  protection  of 
the  pnblic  security,  welfare,  and  convenience.    In 
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this  case  also  the  act  was  not  specifically  declared 
a  nuisance. 

It  has  been  stated  that  the  removal  of  the  dead 
is  not  a  matter  of  public  indifference,  but  affects 
the  public  health,  and  its  regulation  is  strictly 
within  the  police  powers  of  the  state.  Be  Wong 
Yung  Quy,  0  Sawy.  412, 447. 

The  right  of  tbe  legislature  to  authorize  the  re- 
moval of  tbe  remains  of  tbe  dead  from  cemererles 
may  be  said  to  be  well  settled,  and  may  be  dele- 
gated to  municipalities,  being  a  police  power  neces- 
sary to  public  health  and  comfort.  Craig  v. 
First  Presby.  Church,  88  Pa.  42,  51,  88  Am.  Bep.  417. 
To  the  same  effect,  Kincaid*9  Appeal.  86  Pa.  411, 430. 

And  the  surviving  relatives  of  tbe  dead  being  en- 
titled to  their  bodies  as  property,  with  a  right  to 
dispose  of  the  same,  cannot  be  permitted  to  create 
a  nuisance,  and  therefore  they  may  be  required  by 
city  or  town  ordinance,  especially  in  cases  where 
tbe  population  is  dense,  to  conform  to  certain 
rules  and  regulations  in  respect  to  tbe  burial  of  the 
dead.    Bogert  v.  Indianapolis.  13  Ind.  181. 

Again,  a  municipal  corporation,  granting  lands 
for  the  purpose  of  interment  with  a  covenant  for 
quiet  enjoyment,  will  not  be  estopped  by  reason  of 
such  covenant  from  passing  an  ordinance  or  by- 
law, under  the  provisions  of  their  charter,  for  the 
suppression  of  such  interment  as  a  oulstince,  or  for 
tbe  public  benefit  and  safety.  Coats  v.  New  York, 
7  Cow.  586.  To  the  same  effect,  Stuyvesant  v.  New 
York,  7  Cow.  588.  • 

Therefore  an  ordinance  passed  pursuant  to  a 
state  statute  authorizing  the  corporation  of  a  city 
to  make  various  by-laws  as  deemed  necessary  and 
proper,  for  regulating,  or,  if  they  find  it  necessary, 
preventing,  tbe  interment  of  the  dead  within  the 
city,  which  prohibits  such  interment  within  certain 
parts  of  a  city  under *a  penalty,  is  valid  and  opera- 
tive as  to  such  Interments,  the  act  being  constitu- 
tional, not  impairing  the  obligation  of  any  con- 
tract, or  taking  private  property  for  public  use 
without  compensation;  such  acts  standing  on  the 
ground  of  an  authority  to  make  police  regulations 
in  respect  to  nuisances,  even  asagainst  parties  who 
have  a  right  under  grants  of  tbelr  title  to  land 
held  In  trust  for  the  sole  purpose  of  interment, 
some  of  which  have  been  held  and  used  for  that 
purpose  for  more  than  a  century,  and  to  wbich 
certain  fees  are  incident,  interring  bodies  in  the 
part  of  the  city  to  wbich  such  by-laws  related. 
Coats  V.  New  York,  7  Cow.  586. 

Tbe  supervisors,  assessors,  and  commissioners  of 
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'nuisance.'  In  tbia  connection  it  bears  a  re- 
semblance to  the  ordinance  of  ttie  town  council 
of  Summer ville  for  a  violation  of  which  Judge 
Pressley  was  fined.  Assuming  for  the  present 
that  the  town  council  had  the  power  to  pass 
the  ordinance,  no  question  can  be  made 
whether  a  'nuisance'  has  been  committed  nor 
whether  the  restrictions  complained  of  were 
necesj;ary  to  accomplish  tlie  purpose  in  view. 
It  was  their  exclusive  right  to  judjje  what  was 
'necessary  and  requisite'  to  preserve  the  health 
of  the  town.  SummervUle  v.  Preasief/,  88  S. 
C.  61,  8  L.  R.  A.  854.  Again  in  the  same  case 
it  was  contended  that  the  citizen  'was  not 
bound  to  conform  to  the  restrictions  as  to  the 
amount  to  be  cultivated  for  general  agricul- 
tural purposes,  without  allegation  and  proof 
that  such  cultivation  was  negligent  or  of  such 
a  character  as  to  create  a  nuisance.  As  it 
seems  to  us,  this  view  ignores  entirely  the  ex- 


istence  of   the   ordinance.'    SummertilU     ▼. 
Prenlep,  83  S.  C.  61,  8  L.  R.  A.  854.     So.  bere* 
that  the  hog  Ls  properly  or  cleanly  kept    la 
beyond  the  question.    It  may  be  now  so  kept« 
and  mav  not  he  so  kept  In  the  future,  or  It  may 
be  so  kept  in  the  future.    I  can  very  well 
understand  that,  however  well  and   cleanly 
kept  a  hos  may  be,  the  smell,  the  ooise,  in- 
decent exhibitions,  etc.,  may  necessitate  sucb 
an  ordinance.    This  may  be-  emphasized    by 
reason  of   the  level ness  of  the  territory,  tbe 
probability  of  smell  bein^  circumscribed   or 
confined,  or  other  circumstances  showing    a 
prepared  and  fertilized  hotbed  for  the  rapid 
growth  and  development  of  contairion  upon 
its  sudden  arrival.      The  leeislature  baviDK 
granted  the  power,  the  exerrise  of  it,  accord- 
ing to  the  decisions  of  tbe  courts  of  this  state, 
is  left  to  the  discretion  of  the  municipal  cor- 
poration, which  discretion  cannot  t>e  controlled 


highways  of  an  Incorporated  town,  havlnir  powers 
for  the  purposes  of  municipal  grovemment  to  ahate 
and  remove  nutsanoes,  and  punish  tbe  authors 
tbereof  by  penalties,  fines,  and  Imprisonment,  and 
to  authorize  and  direct  the  sunnmary  abatement 
thereof,  hare  no  power  to  pass  an  ordinance  for- 
bidding tbe  establisbmentof  a  cemetery,  inasmuch 
as  the  preventive  power  so  rested  lo  them  can  only 
be  exercised  in  refereooe  to  those  thlnvs  which  are 
nuisances  in  themselves,  a  cemetery  not  necessarily 
beinff  in  itself  a  nuisance.  Lake  View  v.  Letz,  44 
[11.  81,  88. 

An  act  conferring  upon  the  common  council  the 
power  to  establish  cemeteries  or  burial  places 
within  or  without  the  city,  and  to  provide  for  tbe 
sanctity  of  the  dead,  and  to  prohibit  interments 
except  in  cemeteries  heretofore  established  by 
law.  does  not  authorize  tbe  common  council  to 
prohibit  the  estuhlishment  of  cemeteries  or  burial 
grounds  by  others  without  the  corporate  limits, 
nor  does  it  give  the  city  any  jurisdiction  or  control 
over  them  so  as  to  enable  them  to  restrain  tbe 
same  as  nuisances.  Begein  v.  Anderson,  28  Ind. 
70,81. 

So.  where  authority  Is  conferred  by  special  act 
of  the  leglslHture  to  purchase  ground  for  tbe 
erection  of  a  oemctery  by  a  municipality,  such 
cemetery  not  being  a  nuisance  of  itself,  a  mu- 
Dlcipai  corporation  has  no  power  to  abate  tbe 
same  upon  the  frround  that  it  Is  or  would  become  a 
nuisance  and  detrimental  to  the  health  of  the  city, 
the  mere  fact  ibat  it  depreciates  the  value  of  sur- 
rounding property  not  affecting  the  case.  New 
Orleans  v.  Church  of  St.  Louis,  11  La.  Ann.  244. 

The  provisions  of  Mass.  Stat.  1832,  chap.  180,  es- 
tablishing a  hoard  of  health  for  a  particular  dis- 
trict, and  regulating  the  burial  of  the  dead,  are  In-, 
valid  upon  the  ground  that  they  invade  tbe  right 
of  property  under  the  guise  of  a  police  regulation 
for  the  preservation  of  health  and  the  suppression 
of  nulsnnoes.  such  not  being  tbe  manifest  Intent 
and  purpose  of  the  regulatimi.  Austin  v.  Murray, 
IG  Pick,  m,  126. 

In  the  English  case  of  Reg.  v.  Price.  H  R.  12  Q. 
B.  Div.  247,  63  L.  J.  M.  C.  N.  S.  51.  9i  Week.  Rep.  45, 
note,  15  Cox,  C.  C.  8S9,  tried  at  the  Cardiff  assizes  in 
the  Queen^s  bench  division  in  tbe  high  court  of 
justices  in  February,  1884.  it  was  held  that  a  person 
who  burns  instead  of  burying  a  dead  body  does 
not  commit  a  criminal  act  unless  he  does  so  in  such 
a  manner  as  to  amount  to  a  public  nuisance  at 
common  law.  From  this  cnse  it  would  veem  that 
the  mere  act  of  burning  instead  of  burylnga  dead 
body  is  not  a  public  nuisance  in  Itself. 

i.  Z>ead  animaU, 

A  dead  hog  or  steer  or  sheep  is  not  per  se  a  nui- 
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See  also  41  L.  R.  A.  219. 


sance.    River  Rendering  Oo.  v.  Bebr.  77  Mo.  98, 
46  Am.  Rep.  6i. 

So  a  dead  bog  is  not  per  se  a  nuisance,  even 
though  it  died  of  suffocation,  and  is  not  necessa- 
rily dangerous  to  public  health.  Underwood  v. 
Green.42N.  Y.140, 142. 

While  a  dead  animal  Is  not  per  as  a  nuisance.  It 
may  become  so  in  a  city;  and  under  its  charter  a 
dty  may  pass  such  ordinances  as  are  necessary  to 
prevent  it  from  becoming  a  nuisance;  but  the  city 
must  in  such  legislation  have  a  proper  regard  to 
the  rights  of  tbe  owner  of  such  property.  River 
Rendering  Co.  v.  Behr.  77  Mo.  W,  46  Am.  Rep.  6. 

And  until  a  dead  animal  does  beoome  a  nuisance 
due  regard  must  be  had  to  tbe  property  rigbts  of 
the  owner.  Soboen  v.  Atlanta,  07  Ga.  007, 88  L.  R. 
A.  804. 

But  since  it  may  beoome  a  nuisance  of  a  very  of- 
fensive and  dangerous  character  unless  some  dis- 
position is  promptly  made  of  it  which  will  prevent 
its  becoming  so,  municipal  authorities  need  not 
wait  until  it  has  actually  rf  ached  that  stage  before 
undertaking  to  deal  with  It  as  a  nuisance.  Soboen 
V.  Atlanta,  07  Ga.  607. 88  L.  R.  A.  80i. 

Under  9  221.  Y  227,  Ill.Crim.  Code  (Starr  ft  C),  p.  815* 
it  is  a  public  nuisance  to  oause  or  suffer  the  carcass 
of  any  dead  animal  or  any  other  filth  or  noisome 
substance  to  be  collected,  deposited,  or  to  remam 
in  any  place  to  the  prejudice  of  others.  Seaoord  v. 
People,  121  ni.  628.  628. 

Where  tbe  evidence  showed  that  tbe  effluvia 
emanating  from  the  carcasses  of  dead  animals  and 
tbe  filth  there  aooummulated  were  so  offensive  as 
to  render  uncomfortable  physically  every  one  of 
the  persons  mentioned  and  others  within  tbe  range 
of  its  effects,  it  was  held  a  finding  that  the  degree 
of  discomfort  produced  by  tbe  noisome  odors 
therefrom  constituted  it  a  public  nuisance  was 
correct.    Seaoord  v.  People,  121  111.  628.  €20.  682. 

In  determining  whether  a  nuisance  which  con- 
sists in  causing  or  suffering  tbe  carcasses  of  dead 
animals,  etc.,  to  be  oollected,  deposited,  or  to  re- 
main in  any  place  to  tbe  prejudloe  of  another, 
which  establishments  are  prima  fade  nuisances, 
are  really  nuisances  in  fact,  tbe  location,  whether 
convenient  or  otherwise,  as  well  as  tbe  manage- 
ment and  effect  produced  on  tbe  nelgbl)orhood, 
must  be  considered.  Seaoord  v.  People,  121  111. 
888,628. 

And  an  ordinance  of  a  city  relating  to  tbe  re. 
moval  of  tbe  bodies  of  dead  animals  tn  such  a 
way  as  not  to  become  a  public  nuisance  will  be 
upheld.    Alpers  v.  Brown,  60  Cal.  447. 

A  city  has  power  to  provide  by  ordinance  for 
the  removal  of  all  dead  animals,  not  slain  for  hu- 
man food,  from  within  the  city  Umita,  In  such  a 
manner  as  not  to  become  nuisances,  and  therefore 
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b^  the  conrU,  unless  the  exercise  of  the  power 
Tiolates  some  constitutioDal  proyision.  Ken- 
nedy  y.  ^noden,  1  McMull.  L.  326;  Crosby  t. 
Warren,  1  Rich.  L.  885;  Charleston  v.  Went- 
wora  Street  Baptist  Church,  4  8trobh.  L.  810; 
£iiate.  Copes,  y.  Charleston,  10  Rich.  L.  602; 
SumnterviUe  y.  PressUy,  88  8.  C.  61,  8  L.  R. 
A.  854.  The  two  former  cases  grew  out  of 
ordinaDCCS  profaibitini?  the  runoiDg  at  large  of 
hogs,  etc.  The  first  is  valuable  as  showing  an 
mttempt  to  prove  that  the  judgment  of  the  town 
council  was  erroneous. and  that  'hogs  were  the 
best  of  scayengers,  and  do  their  duty  better 
than  all  the  marshals  the  town  ever  had.' 
Kennedy  y.  Sawden,  1  McMull.  L.  825.  Surely 
if  hogs  running  at  large  are  injurious  to  the 
health  of  the  town,  the  confinement  of  a  hog 
in  a  town  lot  in  summer  time  can  be  consid- 
ered injurious,  actual,  or  imminent. 

*'We  have  seen  that  such  an  ordinance  did 

ao  ordinanoe  providing  for  the  removal  of  aucb 
animals  by  a  person  desifrnated  by  tbe  authorities 
In  cases  where  tbe  owner  neglects  to  remove  tbe 
same  wiiblo  a  specified  time  will  be  upheld  as  con- 
stitutloDal.  National  Fertilizer  Ca  v.  Lambert,  48 
Fed.  Rep.  458.  462. 

Yet  the  death  of  a  domestic  anlmnl  does  not  de- 
termine the  owner*s  property,  and  while  he  may 
be  required  to  make  such  use  or  disposition  of 
the  carcass  as  will  prevent  a  nuisance .  stench,  or 
other  inconvenience  to  the  nelfrbborhood  tbe  mu- 
nicipal authorities  cannot  arbitrarily  deprive  bim 
of  his  property  by  giving  it  to  another.  River 
B^ndenng  Co.  v.  Behr,  77  Mo.  98. 46  Am.  Rep.  8. 

A  city  has  powfer  by  ordinance  lawfully  to  pre- 
flcnbe  that  unless  tbe  owner  of  a  dead  animal« 
even  though  Its  carcass  may  t>e  of  some  value, 
shall  remove  It,  or  cause  it  to  be  removed,  be- 
yond the  city  limits  within  a  specified  reasonable 
time,  and  to  a  specified  reasonable  distance,  tbe 
municipal  authorities  may  deal  with  such  carcoss 
as  a  nuisance  per  w,  and  as  such  take  charge  of  it 
and  make  such  disposition  thereof  as  will  best  con- 
serve the  public  health.  Schoen  v.  Atlanta,  97 
Ga.  607,  88  L.  R.  A.  804. 

Such  authorities,  however,  have  no  right  to  pre- 
scribe that,  after  such  removal  beyond  the  limits 
within  the  time  allowed,  it  shall  be  deposited  at 
such  place  only  as  tbey  shall  designate,  and  there- 
fore when  the  owner  has.  within  the  prescribed 
time,  removed  such  carcass  to  a  sufBcieot  distance 
tobrevent  its  k)ecomlng  a  nuisance,  the  municipal 
auf  borities  have  no  further  jurisdiction.  Scboen  v. 
Atlanta.  97  Oa.  607, 33  L.  R.  A.  804. 

An  ordinance  of  tbe  city  of  Buffalo  declaring  the 
rendering  of  dead  animals  a  nuisance  and  danger- 
ous to  tbe  public  health,  and  ordering  the  same  to 
be  immediately  suppressed  and  prohibited  within 
tbe  city,  which  ordinance  was  duly  pubiisbedand 
a  copy  served  upon  the  plaintiff,  confers  upon  the 
board  power  to  suppress  the  nuisance.  Gushing  v* 
Buffalo  Bd.  of  Health,  IS  N.  T.  8.  R.  783. 

In  River  Rendering  Co.  v.  Behr,  77  Mo.  98, 46  Am. 
Rep.  6,  a  city  ordinance  providing  for  the  removal 
of  tbe  carcasses  of  dead  animals  from  the  streets 
of  a  city,  giving  to  one  person  tbe  right  to  make 
such  removal  and  to  convert  the  carcasses  of  all 
animals  found  dead  in  tbe  city  not  slain  for  tbe 
purposes  of  food  to  his  own  use,  which  ordinance 
completely  bars  tbe  owner^s  right  to  dispose  of 
such  animals,  even  t>efore  tbey  become  a  nuisance. 
Is  unconstitutional  and  invalid  for  tbe  reason  that 
although  the  general  assembly  may  confer  upon  the 
municipal  authorities  the  power  to  abate  nuisances 
and  to  declare  what  shall  be  deemed  nuisances,  yet 
such  power  cannot  be  so  absolute  as  to  be  beyond 
tbe  recognizance   of    the   courts  to   determine 
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not  transcend  the  powers  i^ranted:  that  their 
exercise  was  constitutional.  Is  tbe  remedy 
laid  down  bv  the  Revised  Statutes  (abHtement 
and  removal)  exclusive?  It  is  plain  to  be  seen 
that  the  act  of  1895  gives  tbe  council  power  to 
inflict  all  penalties  for  the  violation  thereof,  as 
well  as  expenses  necessarily  incurred  in  carry- 
ing into  effect  the  same  shall  he  recoverable 
for  tbe  use  of  the  town  or  cit^  in  the  same 
manner  as  penalties  for  the  yiolation  of  the 
town  or  city  ordinances,  subject  to  the  like 
limitation  as  to  the  amount  thereof.  If  it 
were  needed  to  show  that  the  words  'penalties 
for  the  yiolation  thereof  could  include  fines, 
we  have  only  to  look  at  our  own  case  of  Cro>^y 
V.  Warren,  1  Rich.  L.  886,  387.  I  conclude, 
therefore,  from  the  law  and  evidence  admitted 
that  the  appeal  shall  be  dismissed.  Let  this 
report  be  inserted  in  the  case  on  appeal,  in 
lieu  of  the  memorandum  heretofore  written." 


whether  it  has  t)een  reasonably  exercised  In  a  given 
case  or  not.  there  being  no  right  or  necessity  to 
take  from  a  man  his  property  and  give  it  to  another 
until  such  property  is  In  such  condition  that  It  Is.  or 
la  so  used  that  it  is  likely  to  become,  a  nuisance, 
and  until  it  has  tiecome  a  nuisance  an  oppor- 
tunity should  be  given  to  the  owner  to  change  the 
use,  or  make  such  dispoeition  of  his  property  as 
will  prevent  the  danger. 

8o,  under  an  ordinance  relating  to  the  removal 
from  any  public  place  of  any  garbage  or  dead  ani- 
mal, making  it  unlawful  for  any  other  person  than 
the  contractor  under  the  city  ordinance  to  remove 
and  dispose  of  dead  animals,  tbe  property  itself, 
which  is  tbe  carcass  of  a  dead  animal,  not  being  a 
nuisance,  the  owner  thereof  cannot  be  prevented 
from  obtaining  Its  value,  and  cannot  be  denied  tbe 
right  of  making  any  disposition  of  it,  as  under  po- 
lice regulations  the  property  of  one  man  cannot  tM 
given  to  another,  although  a  city  may.  as  a  sani- 
tary measure,  after  giving  a  proi)er  opportunity  to 
dispose  of  such  animals,  authorize  another  to  take 
them  away  and  appropriate  them  to  his  own  use, 
such  measure  being  necessary  in  warm  climates  in 
order  to  prevent  nuisances  injurious  to  health;  but 
although  this  may  be  so.  yet  the  necessity  of  such 
ordinanoes  will  not  justify  a  common  council  In  so 
declaring  all  dead  animals  not  killed  for  human 
food  nuisances  immediately  after  death.  Btate  v. 
Morris,  47  La.  Ann.  1680. 

And  proceedings  taken  under  the  provisions  of 
the  ordinance  regulating  the  abatement  of  nui* 
eances  are  not  Justifiable,  where  the  animals  seized 
by  tbe  public  authorities  and  disposed  of  under  the 
city  ordinance  died  from  suffocation  in  transporta- 
tion on  the  railroad^  there  being  no  evidence  that 
they  are  offensive  or  dangerous  in  any  way  to  tbe 
public  health,  or  that  the  owner  has  abandoned  or 
is  unwilling  to  take  proper  care  of  them,— espe- 
cially where  they  are  taken  oway  before  the  owner 
has  an  opportunity  to  take  care  of  or  remove  such 
animals,  and  there  is  no  evidence  to  show  that 
there  Is  any  intention  to  make  an  improper  use  of 
them.    Underwood  v.  Green.  43  N.  T.  140, 143. 

Again,  a  city  ordinance  giving  power  to  the  city 
insisector  to  cause  all  putrid  and  unsound  beet, 
pork,  fish,  hides,  or  skins,  all  dead  onimals  and 
every  putrid,  offensive,  unsound,  or  unwholesome 
sukwtanoe  found  in  any  street  or  other  place  In  tbe 
city,  to  be  forthwith  removed  and  disposed  of  by 
removal  beyond  the  city,  or  otherwise,  so  as  most 
effectually  to  secure  the  public  health,  in  so  far  as 
it  relates  to  dead  animals,  cannot  be  literally  con- 
strued so  as  to  give  power  to  remove,  with  impu- 
nity, dead  animals  provided  for  food,  tbe  words, 
**dead  animals,"  as  used  therein,  when  read  in  con- 
nection with  the  terms  used  aud  ihe  object  of  tbe 
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The  ^ouuds  of  appeal  were  as  follows: 
"(1)  Because  the  ordinaDce  in  question  was 
Dot  a  reasonable  or  proper  exercise  of  tbe 
police  power  vested  in  the  board  of  health  and 
the  town  council,  and,  inasmuch  as  it  deprived 
the  citizens  of  a  valuable  right  in  property 
without  justification  in  police  power  and  with- 
out compensation,  is  unconstitutional  and  void, 
and  his  honor,  the  circuit  judge,  should  have 
so  held,  and  be  erred  in  holding  to  the  con- 
trary. (2)  Because  the  keeping  of  his  hog  by 
the  appellant  was,  as  appears  from  the  facts 
agreed  on,  not  a  nuisance  detrimental  to  health 
and  the  requirement  that  he  remove  and  keep 
it  beyond  the  town  limits  without  compensa- 
tion, for  tbe  right  so  taken  away  was  unjustifi- 
able and  unconstitutional,  and  the  circuit 
judge  should  have  so  held,  and  he  erred  in  not 
so  holding.  (8)  Because  bis  honor,  the  circuit 
judge,  erred  in  holding  the  ordinance  in  ques- 


tion constitutional,  authorized  by  the  power* 
vested  iu  the  lx>ard  of  health  and  the  tow  a 
council  of  the  town  of  Dttrllngton  by  tbe 
statutory  law  of  tbe  state  and  a  reasonable  ex- 
ercise of  the  police  power  to  preserve  the  healili 
of  the  town;  that,  if  an  unreasonable  exercise  of 
the  police  power,  its  reason ablenens  could  not 
be  questioned  by  tbe  court;  and  in  dismissing 
the  appeal.  (4)  Because  the  circuit  judfse 
erred  in  holdins^:  that  the  board  of  health  of 
the  town  of  Darlington  at  the  date  of  the  pan- 
sage  of  the  ordinance  in  Question  was  author- 
ized by  law  *to  define  ana  declare  what  shall 
be  nuisances  to  health  id  lots,  streets,  etc., 
.  .  .  'and  to  prohibit  and  remove  any  nui- 
sance or  oCTeusive  matter  in  any  public  high- 
way, road,  street,  or  other  place,  public  or 
private,'  etc.  (5)  Because  the  act  of  1895,  de- 
claring the  powers  and  the  duties  of  boards  of 
health,   repeals  all  acts  inconsistent  therewith 


ordlnaDce,  meanfnK  such  as  are  nuisances  or  dan- 
gerous or  deleterious  to  public  bealtb.  Underwood 
V.  Green.  42  N.  Y.  142. 

A  city  baa  power  under  9 15.  art.  8,  of  tbe  Nebraska 
ConstitutioD,  to  contract  for  tbe  removal  there- 
from of  dead  animals,  Rarbaffe,  and  other  noxious 
and  unwholesome  matter  for  the  prevention  and 
abatement  of  nuisances.  Smiley  v.  MaoDonald,  43 
Neb.  6,n  L.  R.  A.640.  545. 

If  a  city  bas  contracted  for  tbe  removal  of  tbe 
bodies  of  dead  animals  from  tbe  city.  It  may 
recall  such  contract  in  toto  in  order  to  pre- 
vent a  nuisance  arfsing'  from  such  oarcasftes* 
and  so,  if  It  tiecomes  necessary  to  make  new  regula- 
tions for  tbe  removal  of  such  carcasses  for  the  pur- 
pose of  preventing  a  nuisance,  tbe  city  bas  a  right 
to  require  such  new  reirulations  to  be  carried  out, 
provided  they  are  not  inconsistent  witb  the  party *8 
esftential  rigbts  under  the  contract.  Louisville  v. 
Wible,  84  Ky.  280, 205. 

And  tbe  court  will  refuse  an  injunction  to  re- 
strain one,  acting  under  a  contract  made  witb  the 
city,  from  removing  animals  wblch  have  died  of 
dlcease,  as.  under  H  62  of  the  Ohio  Laws  of  1852. 
cities  of  tbe  first  class  have  power  to  legislate  and 
make  all  needful  regulations  to  promote  public 
health,  prevent  disease,  and  abate  nuisances,  it  be. 
tng  within  tbe  power  of  tbe  city  council  under 
such  act  to  enact  ordinances  prohibiting  dead  ani- 
malp  Irom  being  carried  through  the  streets  with- 
out a  permit,  and  also  to  contract  witb  persons  for 
the  removal  of  such  animals.  Morgan  v.  Cincin- 
nati. 12  Ohio  L.  J.  41. 

A  contract  known  as  tbe  dead-animal  contract, 
which  relates  to  the  removal  of  dead  animals  not 
slain  for  human  food,  and  provides  for  their  being 
disposed  of  in  such  a  manner  as  not  to  become  a 
nuisance.  Is  one  within  the  competency  of  the  mu- 
nicipality to  make,  as  it  Is  within  the  power  of 
such  body  to  provide  for  tbe  health  of  its  Inhabit- 
ants, by  causing  the  removal  from  the  city  lim- 
its of  all  dead  animals-  not  slain  for  human  food, 
the  Califomla  Constitution  providing  that  any 
county,  city,  or  township  may  make  and  enforce, 
within  its  limita.  all  such  local,  police,  sanitary, 
and  other  regulations  as  are  not  in  conflict  with  the 
general  laws,  the  consolidation  act  of  186:{  giving 
power  to  tbe  board  of  supervisors  to  authorize  a 
summary  abatement  of  nuisances,  and  to  make 
regulations  for  tbe  preservation  of  tbe  public 
health  and  tbe  prevention  of  contairlous  diseases, 
and  to  provide  by  regulations  for  the  prevention 
and  summary  removal  of  all  nuisances  and  ob- 
structions in  tbe  streets,  alleys,  highways,  and  pub- 
lic grounds  of  tbe  city  and  county.  Alpera  v.  San 
Francisco,  32  Fed.  Rep.  503. 

As  to  monopoly  in  gartwge  oontraot,  see  note  to 
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Smiley  v.  MacDonald  (Neb )  27  L.  R.  A.  541;  and 
also  Walker  v.  Jameson  (Ind.)  28  L.  U.  A.  679. 

As  to  garbage  as  a  nuisance  upon  a  highway  or 
street,  see  nou  to  Hagerstown  v.  Witmer  (Ind.)  — 
L.  B.  A.  ~^* 

J.  The  hetpino  of  anfmols. 

The  principal  case  of  Dabungton  «.  Ward,  la 
holding  an  ordinance  prohibiting  in  toto  the  keep- 
ing of  any  hog  In  the  town,  valid  and  reasonable 
as  within  tbe  powers  conferred  by  tbe  South  Caro- 
lina statute,  is  perhaps  the  strongest  case  tliat  baa 
yet  been  decided  upon  the  question  of  municipal 
control  over  nuisances  of  this  character.  In  the 
numerous  oases  discussed  below,'none  will  lie  found 
upholding  such  a  stringent  ordinance  as  the  one  in 
question  in  that  case,  hut,  on  the  other  hand,  cases 
will  be  found  wherein  such  ordinanoee  have  been 
held  void  as  too  broad  and  sweeping  in  their  pro- 
visions, and  as  being  liltm  vires  in  their  general 
restrictions  because  they  are  not  confined  or  re- 
stricted to  such  cases  as  are  nuisances.  See  Mo- 
Knight  V.  Toronto,  8  Ont.  Bep.  284;  Ex  parte 
O*  Leary,  85  Miss.  80.  Other  oases  dealing  with  such 
animals  as  nuisances  have  dearly  dealt  with  rhem 
as  such,  or  tbe  ordinances  passed  thereon  hare 
been  mere  regulations  and  partial  restrictions  on 
tbe  keeping  of  such  animals.  This  would  seem  to 
be  tbe  full  extent  to  which  the  courts  have  pre- 
viouslyj  gone,  and  it  may  be  questioned  whether 
such  an  ordinance  as  the  one  under  discussic\p  in 
the  principal  case  is  not  too  broad  and  sweeping  a 
restriction  upon  the  rigbts  of  tbe  individual  and 
of  the  public,  as  contended  by  the  dissenting  opin- 
ions of  tbe  chief  justice  and  one  of  bis  asaociates. 

Municipal  corporations  may  legislate  upon  tbe 
restriction  of  the  keeping  of  unlimited  herds  of 
swine  and  cowp  in  a  thickly  populated  district,  and 
the  keeping  of  such  animals  may  he  anocoupation, 
and  within  certain  limits  may  be  detrimental  t<y 
health  and  dangerous  to  the  public  safety,  so  as  to 
amount  to  a  nuisanoe.    Re  Linehan,  72  Cal.  114. 116. 

Hogs  may  or  may  not  be  a  nuisance,  and  any  or- 
dinance dealing  therewith  mupt  be  framed  accord- 
ing to  tbe  fact  that  they  are  nuisances  in  fact.  £c 
parte  O* Leary,  65  Miss.  80. 

It  has  been  held  that  a  bog  pen  in  a  city  la  a  nui- 
sance. Com.  V.  Van  Slokle,  Brightly  (Pa.)  69,  73  ; 
Atty.  Gen.  v.  Steward,  20  N.  J.  Eq.  415,  420. 

Tbe  stench  from  a  hogpen,  in  order  to  be  a  nui- 
sance, must  be  ofiTtusivn  to  a  person  of  ordinary 
sensitiveness.  Burlmgt  >n  v.  Stockwell  (Kan.  App.) 
47  Pac.  988. 

Where  droves  of  live  bogs  were  kept  on  certain 
premises  in  such  numbers  and  for  such  length  of 
time  that  tbe  smell  or  stench  arising  from  them, 
proved  an  unquestionable  nuisanoe  the  court  or^ 
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or  contraiT  thereto,  and  proTides  a  special 
mofie  for  dealiDg  with  and  removiDg  nuisaoces 
detiiinental  to  health,  and  this  mode  is  exclu- 
sive of  all  others,  and  the  circuit  Judge  should 
bare  so  held,  and  he  erred  in  holding  to  the 
eootrary.  (6)  Because  the  police  power  yestod 
la  the  hoard  of  health  and  the  town  council, 
except  in  the  case  of  actual  nuisance,  is  a 
power  to  regulate,  and  not  to  destroy,  and  the 
ordinaDcein  question  is  in  excess  of  this  power 
and  8o  illegal  and  void,  and  it  was  error  in  the 
circuit  judge  not  to  have  so  held.  (7)  Because 
the  circuit  judge  should  have  held  that  the 
ordinaDCe  in  question  was  invalid,  for  the  rea- 
aon  that  it  is  not  within  the  scope  of  the  pow- 
ers conferred  by  the  legislature;  has  no  sub- 
stantial relation  to  the  police,  and  ought  to  be 
sabserved,  and  tends  in  no  degree  to  accom- 
plish that  end;  is  unreasonable  and  oppressive: 
declares  that  to  be  a  nuisance  which  manifestly 


is  not  a  nuisance;  and  invades  the  rights  of  the 
citizen  protected  by  the  general  laws  of  tbe 
state  without  express  authotity  so  to  do:  and 
he  erred  in  not  so  holding." 


Me»sr9.  Boyd  ft  Brown  for  appellant. 
MeuTi,  Woods   ft    Macfarlan   for 

Bpondent. 


re- 


Jones»  J.,  delivered  the  opinion  of  the 
court: 

I  think  the  judgment  of  the  circuit  court 
should  be  affirmed.  I  am  unable  to  agree  to 
the  proposition  so  broadly  stated  in  the  opinion 
of  Mr.  Justice  Pope  as  one  sustained  by 
authority  and  sound  reason,  ne.,  that  in  order 
that  the  police  power  may  be  used  by  either 
the  legislature  or  a  municipal  corporation  there 
must  appear  affirmatively  that  its  use  is  rea- 
1  sonable.    The  police  power  being  confined  to 


dered  the  same  to  be  atiated.    Babcook  v.  New  Jer- 
sey Stock  Yard  Co.  80  N.  J.  Eq.  290. 

A  pifTfrery  In  which  swine  are  kept  In  such  nutn- 
bers  that  their  natural  odors  fill  the  atr  there- 
abouts and  make  the  occupation  of  tbe  neiffbbor^ 
ioff  houses  and  passage  over  the  adjacent  high  wMja 
d-Bagreeable  or  worse  Is  a  nulsaoce,  C!om.  v.  Perry« 
199  Maas.  IIK;  Com.  v.  Kidder.  107  Mass.  188, 192;  Beg. 
V.  WigR.  2  Salk.  460, 2  Ld.  Baym.  1168. 

Tn  State  v.  Fayson,  37  Me.  801,  the  defendant  was 
foaod  guilty  of  a  nulsanoe  In  keeping  swfbe  in  a 
pen  near  tlie  public  highway  so  aa  to  ornate  noisome 
and  offensive  smells. 

People  locating  their  piggeries  near  a  public  road 
must  take  the  necessary  care  to  keep  them  in  such 
a  cleanly  state  as  not  to  annoy  the  passengers  along 
the  road.    Com.  v.  Huts,  Brightly  (Pa.)  75,  n(A.t, 

And  if  It  Is  shown  that  the  stench  from  hogpens 
li  a  public  nuisance,  the  fact  that  such  pens  are 
kept  as  clean  as  they  can  be  under  the  clrcum- 
sraoc^  affords  no  defense.  Burlington  v.  Stock- 
well  (Kan.  App.)  47  Pac.  98& 

The  keeping  of  a  hogpen  may  be  a  nuisance,  and 
as  such  a  violation  of  crimtoal  law;  one  wbich  was 
punishable  as  a  nuisance  at  the  common  law,  and 
which  la  punishable  under  the  Kansas  statute.  So 
held  in  Re  Bolfs,  80  Kan.  758,  In  which  case  the  city 
charter  authorised  the  dty  council  to  make  regu- 
lations to  secure  the  general  health  of  tbe  city  and 
to  prerent  and  remove  nuisances. 

So.  an  ordinance  declaring  hogpens  to  be  a  nui- 
sance, and  providing  for  their  removal,  is  a  valid 
exercise  of  police  power.  St  Louis  v.  Stern,  8  Mo. 
App.  48,  S6u 

And  if  a  person  violates  an  ordinance  which  pro- 
vides the  rules  or  regulations  of  the  board  of  health 
as  to  the  keeping  of  hogs,  by  keeping  one  hog  not 
for  the  purposes  of  ooipmerce,  he  creates  a  nui- 
•ance,  because  of  the  rule  or  regulation  of  the 
hoard  of  health,  such  ordinance  being  reasonable 
and  valid,  even  though  it  makes  the  offense  a  mis- 
demeanor, and  although  the  pen  being  clean  there 
to  no  nuisance  by  reason  of  filth.  State,  Cedar  fiap- 
Us.  V.  Holcomb,  08  Iowa,  107,  50  Am.  Rep.  852. 

Where  the  defendant  was  charged  with  unlaw- 
>^7  and  injuriously  making,  erecting,  setting  up. 
oootinuiQ^,  and  usmg  a  certain  inclosure,  pen,  or 
lot  of  ground  in  which  cattle  and  hogs  were  con- 
nned,  fed,  matured,  and  retained,  and  the  excre- 
D^ents,  decayed  food,  slop,  and  other  filth  retained 
upon  and  witbln  such  inclosure,  which  employ- 
ment or  use  of  an  inclosure  occasioned  noxious 
^halations,  offensive,  unwholesome  smells,  so  that 
Jsc  air  was  then  and  there  greatly  corrupted  and 
if?5^  thereby,  and  other  annoyances  becoming 
ana  being  dangerous  to  the  health,  comfort,  and  1 
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property  of  the  people  residing  in  the  immediate 
neighborhood,  and  that  the  same  was  dangerous  to 
health  and  comfort  as  t>eing  a  common  and  public 
nuisance,  it  was  held  that  the  same  was  a  nuisance 
under  9  4400  of  Iowa  Uev.  Stat,  as  well  as  at  com- 
mon law.    State  v.  Kaster.  86  Iowa,  231. 

So,  where  tbe  defendant  was  charged  with  keep- 
ing within  the  city  sundry  pens  wherein  he  con- 
fined horses,  mules,  cattle,  sheep,  and  hogs,  and  by 
reason  of  their  filth  and  excrement  unhealthy  and 
pernicious  smells  were  occasioned,  and  the  air  wns 
greatly  corrupted  and  Infested,  he  was  held  guilty 
of  creating  a  nuisance,  even  though  such  business 
had  l)een  carried  on  by  him  for  thirty  years,  and 
when  first  created  was  entirely  outside  of  the  city 
limits.  Ashbrook  v.  Com.  1  Bush,  180,  89  Am.  Dec. 
810. 

Under  Mass.  Gen.  Stat.  chap.  28.  98  2. 5,  in  default 
of  appointment  of  a  t>oard  of  health,  the  city  coun- 
cil constitutes  such  tward,  and  has  power  to  make 
such  regulations  as  it  Judges  necessary  for  the  pub- 
lic health  and  safety,  respecting  nuisances,  sources 
of  filth,  and  causes  of  sickness,  and  under  such 
power  a  l>y-law,  passed  by  such  council,  prohibit- 
ing the  keeping  of  swine, within  particular  dis- 
tricts of  a  dty,  is  reasonable  and  valid,  the  keeping 
of  swine  not  being  a  trade  within  the  meaning  of 
93  52,  00,  of  chapter  20  of  such  statutes.  Com.  v. 
Patch.  97  Mass.  2S1. 

A  city  ordinance  prohibiting  the  keeping  •  vine 
within  certain  parts  of  a  city  is  a  reasonable  jxer- 
dse  of  the  power  vested  in  municipal  corpora- 
tions, being  for  the  protection  of  the  inhabitants 
and  travelers  from  otfensive  and  unwholesome 
smells  and  for  tbe  prevention  of  nuisances,  the 
city  council,  in  default  of  the  appointment  uf  any 
other,  constituting  the  board  of  health,  and  as 
such  has  the  power  to  make  necessary  regulations 
respecting  nuisances,  sources  ot  filth,  and  causes 
of  sickness.    Com.  v.  Patch,  97  Mass.  221,  223,  224. 

And  under  9  52,  chap.  86,  Mass.  Gen.  Stat.,  the 
board  of  health  has  power  from  time  to  time  to 
assign  certam  places  for  the  exercising  of  any 
trade  or  employment  which  Is  a  nuisance  or  hurt- 
ful to  the  inhabitants,  or  dangerous  to  the  publio 
health,  or  the  exercise  of  wdich  is  attended  by 
noisome  and  injurious  odors,  or  is  otherwise  in- 
jurious to  their  estates,  and  may  prohibit  the  ex- 
ercise of  the  same  in  places  not  so  assigned,  and 
may  also  forbid  the  exercise  of  such  trade  or  em- 
ployment within  the  limits  of  the  town,  or  in  any 
particular  locality  thereof. 

And  the  regulation  of  the  Massachusetts  board 
of  health  in  1881.  with  regard  to  the  keeping  of 
swine,  is  within  the  above  section  of  the  statute, 
the  keeping  of  swine  within  a  prohibited  district 
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legiftlatioo  for  the  public  health,  the  public 
morals,  and  the  public  safety,  whether  a  par- 
dcular  regulation  falls  within  the  scope  of  the 

Solice  power  is  necessarily  a  judicial  question, 
ut,  falling  within  this*  scope,  whether  the 
regulation  is  reasonable  is  not  a  Judicial  ques- 
tion. It  is  sometimes  asserted  by  courts  ttiat  a 
police  regulation  may  be  declared  void  because 
it  is  unreasonable,  but  this  view  is  not  sound, 
in  my  Judgment.  Courts  "cannot  run  a  race 
of  opinions  upon  points  of  right,  reason,  and 
expediency  with  the,  lawmaking  power."  No 
act  of  a  legislature  can  be  declared  void  or 
unconstitutional  unless  it  conflicUt  with  some 
provision  of  the  Constitution.  Nor  can  any 
ordinance  of  any  municipal  corporation  within 
the  power  conferred  by  the  legislature,  and 
not  In  conflict  with  the  laws  and  Constitution 
of  the  state,  be  impeached  in  a  court  for  unrea- 
ficnableness.  A  critical  examination  of  cases 
holding  police  regulations  void,  because  un- 


reasonable, will  disclose  that  the  attempted 
police  regulation  violated  some  constitutional 
guaranty.  The  right  Hsserted  by  some  courta 
to  declare  a  municipal  ordinance  invalid  be* 
caupe  unreasonable  is  limited  to  ordinances 
passed  under  the  implied  or  incidental  powera 
of  the  municipality.  In  such  cases  I  think  the 
true  thing  is  that  such  ordinances  may  be  de- 
clared ill  valid  only  when  they  are  so  clearly 
unreasonable,  opprepsive,  or  violative  of  com- 
mon ri(Eht  as  to  justify  a  court  in  concluding 
that  the  leeislaiure  did  not  intend  to  grant  auch 
power  in  tne  charter.  In  the  last  analysis  it  is 
a  question  of  legislative  intent,  and  not  a 
question  of  reasonableness.  But,  whatever 
may  be  the  rule  in  reference  to  the  implied 
power  of  a  municipality,  I  think  it  is  clear  thit 
when  the  legislature,  having  power  to  author 
ize.  does  empower  a  municipal  corporation  to 
pass  auch  ordinances  on  a  specified  subject,  as 
they  deem  necessary  to  promote  the  particular 


being  an  f'mployment  ^Itbin  the  terms  of  such 
statute  wblob  may  be  abated  as  a  nuisanoe.  Gom. 
V.  Young,  136  Mass.  6U. 

And  an  order  and  nottoe  containing  a  sufflcient  di- 
rection to  tbe  defendant  under  Mass.  Pub.  Stat, 
chap.  80,  K  18-22,  to  abate  a  nuisanoe  oonsistlnir  in 
the  keeping  of  bogs  within  forty-eight  hours  from 
tbe  service  of  the  notice,  is  good  and  is  not  ren- 
dered invalid  by  the  addition  of  the  further  direc- 
tion to  remove  tbe  bogs,  and  therefore  the  author- 
ities are  Justified  in  oompelling  tbe  removal  of  the 
nuisance  as  being  Injurious  to  health  and  a  source 
of  filth.    Oom.  ▼.  Alden,  148  Mass.  118. 

So,  the  board  of  health  have  authority  to  forbid 
tbe  exercise  of  the  employment  of  keeping  swine 
in  a  town  although  the  order  is  qualified  by  the 
words  *' without  a  permit  in  writing  first  obtained 
from  the  board  of  health,**  under  Mass.  Pub.  Siat* 
cbap.  80.  e  84.    Quincy  v.  Kenoard,  151  Mass.  568. 

In  Pierce  v.  .Bartrum,  1  Cowp.  sMO,  a  dty  ordi- 
nance  providing,  inter  alio,  that  no  butcher  should 
keeo  swine  within  the  walls  of  tbe  city,  nor  any 
stinking  fifth,  garbage,  or  annoyance  within  his 
house,  curtilage,  or  backside,  was  upheld  as  not  in 
restraint  of  trade,  but  as  a  regulation  made  in  con- 
firmation of  tbe  charter,  and  therefore  seasonable. 

A  by-law  made  by  a  town  council,  under  tbe  pro- 
visions of  9  90  of  tbe  Ea^lish  municipal  corporation 
act,  5  ft  tt  Wm.  rv.  chap.  76,  which  prohibits  the 
keeping  of  plgt  or  swine  within  the  borough  from 
the  1st  of  May  to  tbe  81st  of  October  inclusive  is  in- 
valid as  being  against  the  keeping  of  pigs  generally, 
the  court  stating  that  by-laws  of  that  kind  always 
have  the  qualification  **80  as  to  be  a  nuisance.** 
Bverett  v.  Grapes,  8  L.  T.  N.  6.  6j0. 

Under  the  English  public  health  act  of  1875,  9  47, 
it  is  an  offense  to  keep  swine  so  as  to  be  a  nuisance 
within  the  oommon-law  meaning  of  tbe  term,  and 
it  is  not  necessary  that  there  should  be  injury  to 
health.  Banbury  Urban  Sanitary  Authority  r. 
Paae.L.  R.8  Q.  a  Div.  07, 51  L.  J.  M.  C.  N.  8.  21,  45 
L.  T.  N.  8.  750. 80  Week.  Rep.  415,  46  J.  P.  184. 

In  Chelsea  v.  King,  84  L.  J.  M.  C.  N.  S.  9,  17  a  B. 
N.  8. 6S6, 10  Jur.  N.  8. 1150, 11  L.  T.  N.  8. 410, 18  Week. 
Kep.  157,  it  was  held  that  f  68  of  the  English  stat-  ^ 
ute,  Geo.  III.  chap.  28,  for  tbe  suppression  of  nui- 
eancea  in  keeping  of  pigs  within  40  yards  of  any 
street  whether  the  same  be  a  nuisanoe  or  not,  within 
a  certain  district  of  the  metropolis,  was  a  power  of 
prevention  and  not  of  suppression,  and  did  not 
therefore  apply  to  a  larger  dtstrict  mentioned  in 
statute  25  ft  26  Vict.  chap.  102,  1 78,  whereby  the 
power  of  improving  and  regulating  streets  and  for 
the  auppreesion  of  nuisances  contained  In  the  prior 
iUtuU  were  applied  to  a  larger  district. 

So,  a  by-law  of  the  city  providing  that  no  person 
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shall  keep,  nor  shall  ibere  be  kept  within  tbe  city, 
any  pig  or  swine,  or  any  piggery,  is  uUra  vires  as 
being  a  general  prohibition,  and  not  restricted  U* 
such  as  are  a  nuisaiioe.  McKnigbt  v.  Toronto,  8 
Ont.  Bep.  284. 

And  a  dty  ordlnanoe  which  declares  tbe 
erection  of  bog-pens  within  any  Inoloeure  in  tbe 
city  limits,  or  the  permitting  of  hogs  to  run  at 
large  within  any  lot  or  inoloeure  in  a  city,  except 
at  slaughter  pens  authorised  by  tbe  board  of  alder- 
men, and  all  hog-pens  or  lots  now  used  as  sach, 
to  be  nuisances  and  provides  for  tbe  abate- 
ment thereof,  is  too  broad  and  sweeping  in  its  pro- 
visions, and  is  theref  oie  invalid.  Ac  parte  0*Leary, 
65  Miss.  80. 

Under  the  police  power,  in  order  to  prevent  nui- 
sances, dty  authorities  have  a  right  to  pass  ordi- 
nances regulating  the  keeping  of  dogs.  Blair  v. 
Forehand,  100  Maas.  186.  180,  1  Am.  Bep.  04;  Fart- 
bault  v.  WUson,  84  Minn.  254;  Morey  v.  Brown,  42 
N.  H.  878:  MitcheU  v.  Williams,  27  Ind.  62:  Garter  v. 
Dow,  16  Wia  280;  Tenney  v.  Lena,  16  Wis.  566:  JEbe 
parte  Cooper,  8  Tex.  App.  480. 

In  Gom.  v.  Steffee,  7  Bush,  161.  an  ordinance  reg- 
ulating the  keeping  of  dogs  and  providing  for  the 
consequences  of  damages  occasioned  thereby  was 
upoeld  under  Ibe  charter  authorizing  the  public 
authorities  to  pass  any  polioe  laws  fur  security  and 
comfort  consistent  with  tbe  Gonstltution  and  laws 
of  the  state,  although  such  ordinance  did  not  con- 
stitute such  keeping  specifically  a  nuisanoe. 

8o,  the  keeping  of  a  ferodous  dog  in  such  a  man- 
ner as  to  allow  It  to  go  at  large  and  t)eoome  dan- 
gerous and  an  annoyanoe  and  terror  to  the  neigh- 
borhood or  to  the  public  la  a  nuisance.  Oom.  y. 
M*Clung,  8  aark  (Pa.)  418. 

And  an  ordinance  providing  for  the  muaiUng  of 
dogs  or  for  tbe  keeping  of  the  same  upon  the  own- 
er*s  own  premises,  and  authorising  the  killing  of 
such  as  are  found  at  large,  paased  punuaot  to  a 
charter  giving  power  to  declare,  prevent,  abate, 
and  remove  nuisancee,  was  upheld  in  Haller  t. 
Sberldan,  27  Ind.  404. 

As  to  the  right  to  kill  dogs,  see  imte  to  Hubbard 
y.  Preston  (Mich.)  15  L.  R.  A.  240. 

Where  the  state  Constitution  gives  power  to  a 
county,  dty.  town,  or  township  to  make  and  eo- 
forco  within  its  limits  all  such  local,  police,  sani- 
tary, and  other  regulations  as  are  not  in  conflict 
with  tbe  general  laws,  and  an  act  of  tbe  state  legis- 
lature confers  power  upon  tbe  board  of  super- 
visors of  the  city  and  county  to  authoriae  and  di- 
rect tbe  summary  akiatement  of  nuisances,  and  to 
regulate  the  preservation  of  the  put»llo  health  and 
the  prevention  of  contagious  diaeasea,  a  olty  ordl- 
nanoe prohibiting  the  keeping  of  more  than  two 
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object,  and  such  ordinanoes  are  passed  within 

the  power  conferred,  the  courts  have  nothing 

wbatever  to  do  with  the  reasonableness  of  the 

ordinances.    Stated  more  briefly,  a  municipal 

ordinance,  within  the  constitutional  erant  of 

the  legislature,  cannot  he  impeached  in  court 

for  onreasonableness.   The  doctrine  of  Judicial 

interference   with    town  ordinaoces,  on   the 

ground   of  unreasonableness,  has   not  been 

affirmed  before  in  this  state.    On  the  contrary, 

our  o^n   cases   repudiate  the   doctrine.    In 

Cromby  ▼.   Warren,  1  Rich.  L.  887,  the  court 

said:     "The  act  g^ves  the  power  to  pass  by* 

laiws  on  the  subject  of  streets,  health,  and  good 

order,  subject   to  the  restrictions   that   they 

shall  not  he  inconsistent  with  the   laws  of 

the  land  and  legislatiTC  revision.     On  these 

subjects,    and  with    these   restrictions,   their 

power  is  unlimited;  and,  if  in  their  Judfiment 

the  hog  license  to  run  at  large  be  injurious 

to  the  streets  or  health  of  the  citizens,  they 


have  a  right  to  legislate  on  the  subject,  and 
pass  laws  for  the  removal  or  abatement  of  it, 
as  a  nuisance."  In  this  opinion  all  the  court 
concurred  except  Judge  Wardlaw.  He,  how- 
ever, in  his  dissentine  opioioo,  said:  "An  ap- 
prehension that  hogs  might  become  nuisances, 
in  vulgar  phrase,  that  is,  troublesome  and  dis- 
agreeable, formed  no  doubt  the  reason,  and 
perhaps  a  very  sufficieot  reason,  why  the  coun- ' 
cil  desired  to  prevent  their  coming  wlthiD  the 
corporate  limits.  Of  that, .  as  a  matter  affect- 
ing; or  supposed  to  affect,  the  welfare  and  con- 
venience  of  the  village,  the  council  were  the 
judges,  and  their  decision  is  lust  as  binding,  if 
it  be  erroneous,  as  it  would  be  if  it  were  cor- 
rect, provided  they  adopted  such  means  to  ef- 
fect their  purpose  as  the  charter  authorized. 
Within  the  range  of  subjects  to  which  their 
power  of  legislating  extended,  and  not  oppos- 
inff  the  law  of  the  hind,  their  discretion  is  the 
rule;  they  may  direct  and  may  prohibit"    In 


oowB  wlthtD  oertaiQ  limits  within  the  city  and 
oouaty  was  held  valid.  Re  Uneban.  72  GftL  114, 116. 
80,  a  by-law  of  a  dty  provtdinir  that  no  cow  shall 
be  kept  to  any  atable  situated  at  a  less  distance 
than  40  feet  from  the  nearest  dwelltna;  house,  and 
wrhere  two  cows  are  kept  that  the  stabJe  shall  oot 
be  tesi  than  fO  feet  from  such  dweUlnir  house,  is 
reasonable  and  onobjeotionable,  it  not  belnv 
neoeesary  to  declare  ezpreesly  that  the  keeplnir  of 
<M>w8  within  such  a  dtstanoe  is  or  may  be  a  nul- 
•ance.  although  the  prohibition  is  in  effect  such  a 
declaration.   HcE^night  v.  Toronto,  8  Ont.  Bep. 


In  State  v.  Mabner,  48  La.  Ann.  488,  a  city  ordi> 
nanoe  pr«scrlblnir  tbe  limits  within  which  dairies 
miirht  be  conducted  by  permission  of  thedcy  ooun- 
oll.  and  making  it  unlawful  tn  keep  more  tban  two 
oowa  without  a  permit  of  the  city  council,  was  held 
not  to  be  ffeneral  in  its  operation  as  it  did  not  affeoc 
all  dtizena  alike  who  followed  tbe  same  oocupa- 
tlon.  Inasmuch  as  it  was  only  those  who  kept  more 
than  two  cows  without  permission  who  were  sub- 
ject to  the  penalties,  and  therefore  the  ordinance 
was  uncoDStltntional  and  void. 

And  tbe  same  construction  was  pot  upon  a  simi- 
lar ordinance  in  State  v.  Dulaney.  48  La.  Ann.  500. 

Under  a  statute  declaring  by  implication  the 
keeptnir  of  animals  with  the  glanders  to  be  nui- 
sances, and  directing  tbe  summary  killing  there- 
of, all  horses  are  not  declared  nuisanoes.  Miller 
V.  HortOD,  US  Mass.  640, 548. 10  L.  R.  A.  US,  decided 
under  Mass.  Act  of  1887,  section  18. 

In  Newark  ft  S.  O.  Horse  Car  B.  On.  v.  Hunt.  60 
N.  J.  L.  808.  tbe  plaintiff  claimed  damaaes  against 
the  defendants  for  kllUng  certain  horses  belooging 
to  him,  the  defendants  justifying  thefar  action 
under  the  provisloiis  of  the  supplement  to  an  act 
establishing  a  state  board  of  health  and  preventing 
tbe  spreading  of  gland<;rB  in  horMS,  and  making 
hordes  afllloted  with  that  disease  common  nuisances, 
and  authorising  the  destruction  of  the  same:  and 
the  court  upheld  the  oonsMtudonality  of  tbe  acts 
as  being  within  the  poltoe  power,  even  though 
they  autliorlaed  the- summary  abatement  of  such 
nnisances,  tbe  act  leaving  the  question  of  justlfloa- 
tlon  in  the  killing  of  such  animals  open  to  proof. 

Where  the  owner  of  a  horse  denies  that  tbe  horse 
faUs  within  tbe  class  declared  to  be  nuisances,  the 
legislature  may  not  make  thearporfc  decision  of 
the  board  conclusive  upon  it,  and  snch  determina- 
tion IS  no  defense  in  an  action  by  the  owner  for 
eompenaation.  Miller  v.  Horton,  1B8  Mass.  640. 648, 
10L.aA«118. 

And  under  a  dty  charter  giving  the  authorities 
power  to  prevent  and  remove  oulssnces,  an  orrti. 
nance  which  prohibits  the  sbowing  or  exhibiting  of 
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certain  horses  in  the  town  Is  within  the  power, 
such  borses  being  a  nuisance.  NoUn  v.  FTanklln,  4 
7erg.  188. 

But  in  regard  to  the  keeping  of  such  horses  k  has 
been  stated  that  to  constitute  a  public  nuisance  It 
must  be  In  a  public  place,  or  in  such  a  place  as  the 
public  can  come  wltnin  range  of  it.  Ex  pant  Rob- 
inson. 8U  Tex.  A  pp.  488.  486.  wherein  tbe  keeping  of 
suob  a  certain  borse  within  tne  town  was  done  In 
such  a  manner  that  the  public  could  neither  hear 
nor  see. 

Although  by  articles  408  and  406  of  Tex.  Rev. 
Stat,  authority  is  given  to  cities  to  pass  ordi- 
nances for  tbe  abatement  of  nil  nuisances  affecting 
the  public  health  or  comfort,  and  to  punish  the 
authors  in  a  manner  defined  thereby,  and  article 
883  gives  tbem  power  to  license,  tax,  and  regulate 
trades,  professions,  occnpntioos,  and  calHogs  tbe 
taxing  of  which  is  not  prohibited  by  the  Constitu- 
tion, the  keeping  of  such  a  horse  is  not  in  contra- 
vention of  the  laws  and  purposes  of  the  state,  and 
therefore  an  ordinance  which  declares  such  keep- 
ing to  be  a  nuisance  is  invalid.  Ex  varte  Robinson, 
80  Tex.  A  pp.  493,48s. 

See  also  Cook  ▼.  Buffalo,  18  N.  Y.  Week.  Dig.  8. 
and  Johnson  v.  Simon  ton,  48  Cal.  848.  supra,  II.  a. 

Upon  the  question  of  statutory  regu latinos  re- 
speotlnv  infected  animals,  see  noU  to  Qrlmes  v. 
Eddy  (Mo.)aO  L.  R.  A.  638. 

k.  Articla  of  food. 

The  by-law  of  a  town  council  of  a  l>orough  pro- 
viding that  any  butcher  or  dealer  In  meat,  or  any 
fishmonger,  poulterer,  or  other  person  exposing 
or  offering  for  sale  on  his  premises,  or  having  la 
his  pofwessJon  with  Intent  to  sell  or  expose  for  sale, 
any  meat,  fish,  poultry,  or  other  victuals  or  food 
unfit  for  the  food  of  man,  shall  be  subject  to  a  pen- 
alty to  be  recovered  before  the  justices,  who  shall 
decide  of  the  unfitness,  applies  to  a  grocer  expos- 
ing cheese  upon  his  premises  found  to  he  unlit  for 
food:  the  exposing  for  sale,  or  having  possession 
of  with  Intent  to  sell,  things  unfit  for  food,  being  a 

Siisance  at  common  law,  the  by-law  being  within 
e  powers  of  9  00  of  the  municipal  corporatlou 
act.  5  ft6  Wm.  IV.  chap.  78.  Shillito  v.  Thompson, 
L.R.lQ.a  Div.12.46  L.  J.  M.  C  N.  S.  18, 88  L.  T. 
N.  &  606, 84  Week.  Rep.  87. 

The  English  public  health  act  of  1875,  M 118, 117, 
gives  power  to  a  medical  oflloer  of  health  or  an  In- 
spector of  nuisances  to  seise  meat  exposed  for  sale 
or  deposited  In  any  place  for  the  purposes  of  sale 
or  in  preparation  for  sale,  and  Intended  for  tbe 
food  of  man,  which  appears  to  be  diseased  or  un- 
sound and  taken  before  a  justice  who  has  power  to 
condemn  the  same  and  order  it  to  be  destroyed  If 


ttS6 


South  Carolina  Supbeme  Coxtkt. 


HeisemhriWe  v.  Charleston,  2  McMull.  L.  236, 
the  court  said:  "Such  regrulations  are  some- 
times apparently  tyrannical,  but  they  must  be 
submitted  to  as  necessary  police  regulations. 
If  tbey  are  tyrannical  and  unnecessary,  the 
popular  will  can  repeal  tbem  through  the  city 
council,  or,  if  redress  should  fail  there,  by  an 
appeal  to  the  legislature.'*  In  Charleston  v. 
Ahrens,  4.  Strobh.  L.  256,  the  court  said :  "This 
court,  of  course,  has  nothing  to  do  with  the 
policy  of  the  ordinance.  It  may  be  very  un- 
just, oppressive,  and  partial,  or  it  may  be  one 
of  those  wise  measures  of  prevention  which 
experience  has  rendered  necessary  to  circum- 
yent  the  cunning  of  those  who  look  more  to 
their  private  gain  than  the  interest  of  society." 
In  Charleston  v.  Weniworth  Street  Baptist 
Church,  4  Strobh.  L.  810,  the  court  said:  "It 
is  sufficient  to  establish  the  grant  that  the  power 
is  or  may  be  necessary  for  the  welfare  and  goy- 
ernment  of  the  city.  The  city  council  has  ex- 
clusively the  authority  to  determine  when  the 
occasion  may  exist  for  its  exercise,  and  the  man- 
ner in  which  it  should  be  applied.  If  an  ordi- 
nance be  exceptionable  on  these  grounds,  an 
appeal  against  its  enforcement  lies  only  to  the 
corporators."  In  Summertille  v.  Pres»ley,  83 
8.  C.  61,  8  L.  R,  A.  854,  the  court  said:  "As- 
suming, for  the  present,  that  the  town  council 
had  the  power  to  pass  the  ordinance,  no  ques- 
tion can  be  made  whether  'a  nuisance'  had  been 
created,  nor  whether  the  restrictions  com- 
plained of  were  necessary  to  accomplish  the 
purpose  in  yiew.  It  was  their  exclusiye  right 
to  judge  what  was  necessary  and  requisite  to 
preserve  the  health  of  the  town."  The  case  of 
State, Columbia  Electric  Street  Light  dkP,Co.,Y. 
Sloan,  48  S.  C.  21,  is  in  harmony  with  the  fore- 
going expressions,  for  the  court  declared  the 
city  ordinance  questioned  in  that  case  valid,  as 
within  the  municipal  power,  not  in  any  wise 
because  it  appeared  to  the  court  to  be  reason- 
able, for  the  court  expressly  stated  that  "the 
question  whether  the  ordinance  is  rea.sonable 
is  not  before  the  court  for  consideration."  I 
think  the  case  of  Svmmerville  y.  Pressley,  88  8. 
C  61, 8  L.  R.  A.  854,is  conclusive  fur  affirmance 
in  this  case.  It  is  impossible,  on  principle,  to 
distinguish  that  case  from  this.  I  cannot  see 
how  the  recital  in  the  Summeryllle  ordinance 
that  "it  is  necessary  for  the  protection  of  the 
public  health  of  Summeryllle  that  the  soil 
should  not  be  cultivated  beyond  a  limited 
extent"  differentiates  that  case  from  this,  in 
which  the  ordinance  in  question  contains  no 
recital  of  the  reason  or  necessity  for  its  en- 


I  actment      Unless  there  is  some  law   mak- 
ing it  essential  to  the  validity  of  a  town  ordi- 
nance that  it  contain  such  recitals,  a  court 
is  bound  to  assume  that  the  lawmaking:  body 
thought  it  expedient  or  necessary,  all  this  being 
implied  from  the  mere  fact  of  enactment.     Be- 
sides, the  record  before  us  states  that  the  ordi- 
nance in  question  here  is  "a  health  ordinance 
of  the  town  of  Darlington  adopted  as  required 
by  law,  and  now  in  force."    In  the  Summer- 
tille  Case,  33  8.  C.  61,  8  L.  R.  A.  854,  Judge 
Witherspoon  held  that  the  duty  of  the  court 
was  limited  to  the  inquiry  whether  or  not  the 
power  existed,  and,  if  so,  whether  or  not  its 
exercise  yiolated  any  constitutional  provision, 
and  his  judgment  sustaining  the  ordinance  was 
affirmed.    Justice  McGowan,  speaking  for  this 
court,  quoted  with  approval  from  Harrison  ▼. 
Baltimore,  1  Gill,  264,  the  following  language: 
"Of  the  degree  of  necessity  for  such  municipal 
legislation  the  mayor  and  city  council  of  Bal- 
timore were  the  exclusive  judges.    To  their 
sound  discretion  is  committee!  the  selection  of 
the  means  and  manner  (contributory  to  the  end) 
of  exercising  the  powers  which  they'migbt  deem 
requisite  to  the  accomplishment  of  the  objects 
of  which  they  were  made  the  guardians, ''  etc 
Whatever,  therefore,  may  be  the  law  else- 
where, I  think  it  is  settled  in  this  state  that  a 
municipal  ordinance  enacted  within  the  power 
conferred  by  a  constitutional  act  cannot  be  de- 
clared invalid  because  it  is  unreasonable.    The 
ordinance  in  question  here  is  clearly  within  the 
legislative  grant,  and  it  has  not  been  shown 
that  any  constitutional  proyision  has  been  vio- 
lated thereby.    But  even  granting  the  right  of 
the  courts  to  inquire  into  the  reasonableness 
of  an  ordinance,  the  judgment  below  ought  to 
be  affirmed.     Whether  a  particular  ordinance 
is  reasonable  is  a  question  of  fact  to  be  deter- 
mined by  the  circumstances  of  the  particular 
town  or  city,  the  objects  in  view,  the  necessity 
for  its  enactment,  its  tending  to  accomplish 
the  purpose  in  yiew,  etc.    The  evidence  must 
be  addressed  to  the  trial  court.    This  is  a  case 
at  law,  and  it  is  well  settled  that  this  court  will 
not  reverse  the  judgment  below  on  a  question 
of  fact  in  a  case  at  law.    According  to  the  facts 
agreed  on,  Mr.  Ward's  inclosure  wherein  the 
hog  was  kept  embraced  about  2  acres  in  the 
town  of  Darlington.    There  is  no  report  against 
Mr.  Ward  for  keeping  his  premises  in  an  un- 
cleanly condition,  which  appear  to  the  health 
officer  who  examined  same  to  be  clean  and  in 
proper  general  condition.    The  charge  against 
him  is  for  keeping  the  hog  on  the  premises  in 


so  found  to  be  diseased.  It  has  been  held  that  such 
meat  migiit  be  so  taken  and  condemned  without 
summons  or  notice  to  the  person  to  whom  itbe- 
loDired.  White  V.  Bedfern,  L.  H.  5  Q.  B.  Dlv.  15. 49 
L.  J.  M.  C.  N.  S.  10,  41  L.T.  N.  S.  534,  28  Week.  Bep. 
168, 44  J.  P.  87. 

And  under  that  statute  a  person  having  In  his 
possession  unsound  meat  Intended  for  the  food  of 
man  may  be  convicted,  even  though  he  may  DOt 
have  exposed  the  meat  for  sale.  MalUnson  v.  Carr 
[1801]  1  Q.  B.  40. 

In  Daly  y.  Webb.  Ir.  Bep.  4  C.  L.  800,  18  Week. 
Bep.  681.  diseased  meat  had  been  placed  upon  a  cart 
and  wBs  passing  along  the  streets  of  a  city  from  a 
slaughter  house  to  the  place  where  It  was  to  be 
manufactured  into  preserved  meats,  and  was 
seized  by  the  inspector  of  nuisances.  It  was  held 
that  his  action  was  justifiable,  ths  meat  when 
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placed  upon  the  cart  being  exposed  tor  sale  and 
intended  for  the  food  of  man  within  the  meaning 
of  Eng.  Stat.  26  627  Vict.  chap.  117,  9  2.  which  giyes 
power  to  the  medical  ofBcer  of  health  or  the  iuspeo- 
tor  of  nulsanc(«  to  make  such  seizure. 

An  ordinance  prohibiting  butcher^s  meat  being 
sold  within  the  corporate  limits,  except  in  a  public 
market  was  held  valid  as  being  for  the  benefit  of 
health  and  good  order.  Winnsboro  y.  Smart,  U 
Bich.  L.  55L  In  this  case,  however,  it  did  not  ap* 
pear  that  the  market  was  determined  to  be  a  nui- 
sance, or  that  the  power  of  a  corporation  to  deal 
with  it  as  a  nuisance  arose  except  In  the  arguments 
of  counsel. 

As  to  power  of  municipalities  to  regulate  mar- 
kets, see  note  to  State  v.  Sarradat  (La.)  24  L.  R.  A* 
534.  &W. 


1897. 


Dablinoton  y.  Ward. 
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▼iolatioD  of  the  ordioance.    Mr.  Ward  admits 
4^eepiog  tbe  hog  od  the  premises,  but  denies  the 
power  of  I  be  couni'H  lo  pass  and  enforce  tbe 
"OrdiooDce  io  question.     It  was  admitted  or 
stated  in  tbe  "case*'  that  tbe  ordioance  is  a  bealtb 
ordinance.     Upon  this  evidence  tbe  court  was 
asked  to  declare  tbe  ordinance  Toid.     Tbe  cir- 
-cuit  judge  disposed  of  this  io  tbe  following 
language:  **So  here  that  tbe  bog  is  properly  or 
-cleanly  kept  is  beyond  tbe  question.    It  may 
be  now  so  kept,  and  may  not  be  so  kept  in  tbe 
future,  or  it  may  be  so  kept  in  tbe  future.     I 
<can  very  well  understand  that,  however  well 
aod  cleanly  kept  a  hog  may  be,  the  smell,  tbe 
noise,  indecent  exhibitions,  etc. ,  may  necessi- 
tate such  an  ordioance.     This  may  be  empba- 
aized  by  reason  of  the  levelness  of  the  terri- 
tory, the  probability  of  smell  being  circum- 
-scribed  or  confined,   or  other  circumstances 
*«howiD^  a  prepared  and  fertilized  hotbed  for 
the  rapid  growth  aod  development  of  conta> 
^ion  on  its  sudden  removal."    If  we  had  the 
power,  can  this  court  say  upon  the  evidence 
ibat  the  circuit  judge  erred  in  finding,  in  effect, 
that  tbe  ordinance  was  reasonable  and  neces- 
■«ary  ?    Tbe  presumptions  are  all  in  lavor  of  the 
rea.sonab1enes8  of  the  ordinance.    The  burden 
•of  showing  that  the  ordinance  is  not  reasonable 
iB  upon  him  who  assails  it.    What  evidence 
was  before  tbe  court  to  show  the  ordinance  to 
be  unreasonable,  sufficient  to  override  tbe  im- 
plied fact  of  reasonableness  and  necessity,  aris- 
ing from  the  enactment  of  a  health  ordinance 
-OQ  tbe  recommendation  of  a  board  of  bealtb 
charged  wiih  the  duty  of  preserving  tbe  public 
health?    Is  the  power  of  a  town  council  to 
preserve  the  public  health  to  be  measured  by 
the  size  of  Mr.  Ward's  lot?    Does  tbe  cleanly 
-condition  in  which  he  keeps  his  premises  relate 
in  any  way  to  the  question  whether  the  keep- 
ing of  hogs  within  the  limits  of  Darlington  is 
-orniay  become  prejudicial  to  the  health  of  the 
people  of  tbe  town? 

The  judgment  of  t/ie  Circuit  Court  standi  af- 
Jinned, 

D»Ty«  J.,  concurs. 

Pope*  J.,  dissenting: 

Tbe  town  couocil  of  Darlington,  in  this  state, 
1).T  an  ordinance  adopted  on  tbe  24 tb  day  of 
•June,  1895,  declared  that  it  should  be  unlaw- 
ful for  any  person  to  keep  any  bog  or  hogs 
within  the  limits  of  the  town  of  Darlington 
after  the  1st  day  of  January,  a.  d.  1896,  and 
that  any  person  who  shall  transgress  this  ordi- 
nance shall  be  punished  by  a  fine  of  not  less 
than  $10  or  by  imprisonment  not  exceeding 
thirty  days.  The  defendant,  J.  J.  Ward,  vio- 
lated ikis  ordinance  by  keeping  one  bo.?  in  said 
town,  which  hog  was  allowed  to  run  at  large 
in  a  lot  of  2  acres  owned  bv  said  J.  J.  Ward. 
Mr.  Ward  was  summoned  for  trial  for  said  of- 
fense, and,  appearing  before  the  mayor  accord- 
iner  to  the  summons,  admitted  that  it  was  true 
that  he  kept  such  hog  on  a  2  acre  lot  in  said 
town,  but  denied  that  be  was  guilty  of  any  of- 
fense thereby;  that  neither  tbe  board  of  health 
nor  tbe  town  council  have  the  power  to  pass 
the  ordioance  in  Question.  He  was  adjudged 
guilty,  and  ordered  to  pay  a  fine  of  120.  From 
this  judfirment  he  appealed  to  the  circuit  court. 
When  this  appeal  was  heard  it  was  dismissed, 
and  he  now  appeals  from  such  judgment  to  this 
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court.    The  jud^zment  of  the  circuit  court  and 
the  grounds  of  appeal  will  be  reported. 

In  considering  this  appeal  I  admit  I  have 
been  greatly  perplexed.  Certain  it  is  that  the 
right  of  property  is  here  involved,  and  it  is 
equally  certain  that  the  power  of  the  govern- 
mental  agencies  to  protect  public  health  is  also 
hereby  involved.  If  the  question  could  be 
narrowed  down  to  a  question  of  private  right, 
as  opposed  directly  by  the  rights  of  the  public, 
I  should  have  no  difficulty  in  subordinating 
tbe  former  to  the  latter,  for  in  Charleston  v. 
WenttDorth  Street  Baptist  Church,  4Strobb.'L, 
808,  this  court  held:  **It  is  the  office  of  the 
judges  to  make  such  a  construction  as  will  re- 
dress the  mischief  and  advance  the  remedy; 
.  .  .  that  tbe  law  will  never,  by  any  cgn- 
structioo,  advance  a  private  interest  to  the 
destruction  of  a  public;  but,  on  the  contrary, 
will  advance  the  public  interest  as  far  as  it  is 
possible,  though  it  be  to  the  prejudice  of  a 
private  one."  The  case  iust  cited  arose  from 
these  facts:  The  corporation  of  tbe  Wentworth 
Street  Baptist  Church  was  organized  after  the 
year  1836.  It  owned  a  lot  of  land  in  the  city 
of  Charleston,  which  it  desired  to  use  as  a 
burial  ground  for  its  members.  But  tbe  city 
council,  in  tbe  year  1886,  had  by  ordinance 
declared  it  unlawful  to  so  use  aoy  lot  of  land 
in  said  city  except  in  certain  insiance&  When, 
therefore,  the  church  asserted  its  right  to  use 
its  land  as  it  pleased  by  burying  its  dead 
therein,  this  suit  was  brought  to  prevent  such 
use,  and  the  court  held  that  the  private  right 
must  be  subordinated  to  that  of  the  public, 
and  the  church  was  compelled  to  desist  from 
such  burials. 

Of  course,  the  police  power  is  made  thus  to 
subordinate  private  rights  to  those  of  the  pub- 
lic. In  our  own  state  there  have  been  re- 
peated recognitions  of  this  law,  when  io  the 
bands  of  municipal  corporations,  which  have 
derived  their  right  to  its  exercise,  within  their 
limits,  by  express  grant  from  the  general  as- 
sembly of  the  state.  Primarily,  of  course, 
this  fight  exists  in  the  latter  body.  These 
decisions  have  related  to  sales  of  intoxicating 
liquors;  to  the  regulations  of  burials  in  towns 
and  cities;  to  regulations  touching  the  ob- 
servance of  the  Sabbath  Day:  to  the  roam- 
infr  at  large,  upon  the  streets  of  incorporated 
cities  and  towns,  of  horses,  cattle,  and  swine; 
to  the  regulation  of  the  area  of  land  in  said 
towns  and  cities  which  may  lawfully  be  culti- 
vated; and  also,  to  the  presence  of  a  con- 
ductor upon  street-railway  cars  when  electric- 
ity was  the  motive  power;  and  other  kindred 
subjects.  MeCullough  v.  Brown^  41  S.  C.  220, 
23  L.  R.  A.  410;  State.  George,  v.  Aiken,  42  8. 
C.  222,  26  L.  R.  A.  845;  Charleston  v.  Went- 
Uforth  Street  Baptist  Church,  4  Strobb.  L.  806; 
Charleston  v.  Benjamin,  2  Strobb.  L.  508; 
Kennedy  ▼.  Sotrden,  1  McMull.  L  828;  Crosby 
V.  Warren,  1  Rich.  L.  885;  Summerville  v.  Press- 
ley,  88  S.  C.  56,  8  L.  R.  A.  864:  State,  Colum- 
bia Electric  Street  R.  Light  d  P.  Co.,  v.  Sloan, 
48  S.  C.  21. 

Tbe  exercise  of  this  police  power  by  the  state 
legislature,  or  the  cities  or  towns  where  the 
legislature  clothes  them  with  tbe  right  to  exer- 
cise this  power,  is  not  questioned  by  tbe  appel- 
lant here.  His  contention  is  that  this  police 
power  cannot  be  exercised  by  the  legislature 
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itself,  nor  by  its  creatures,  known  as  muDici- 
pal  corporaiioos,  without  restraint.  In  other 
words,  his  proposition  is  that,  in  order  that 
police  power  may  be  used  by  either  the  legis- 
lature or  municipal  corporations,  there  must 
appear  affirmatively  that  its  use  is  reasonable. 
I  must  confess  that  there  is  not  only  authority, 
but  sound  reason,  for  this  conteotion.  As  was 
well  said  by  Mr.  Justice  Miller  in  annouucing 
the  unanimous  conclusion  of  the  United  States 
Supreme  Court  in  the  case  of  Yates  v.  Mil- 
wavkee,  77  U.  S.  10  Wall.  605,  19  L.  ed.  987: 
**It  is  a  doctrine  not  to  be  tolerated  in  this 
country,  that  a  municipal  corporation,  with- 
out any  general  laws  either  of  the  city  or  the 
state,  wiihin  which  a  given  structure  can  be 
shown  to  be  a  nuisance,  can  by  its  mere  dec- 
laration that  it  is  one,  subject  it  to  removal  by 
any  person  supposed  to  be  aggrieved,  or  even 
by  the  city  itself.  This  would  place  every 
house,  every  business,  and  all  the  property  of 
the  city,  at  the  uncontrolled  will  of  the  tempo- 
rary local  authorities."  Similar  views  were 
expressed  in  the  case  of  McCuUough  v.  Brawn, 
41  S.  C.  220,  28  L.  R.  A.  410.  and  in  the  very 
recent  case  of  State,  Columbia  EUetric  Street  R. 
Light  A  F,  Co,,  v.  Sloan,  48  S.  C.  21,  Mr.  Jus- 
tice  Gary  held:  "It  is  not  necessary  to  cite 
authorities  to  sustain  the  general  proposition 
that  street  railways  are  subject  to  reatonable 
regulationi  by  the  authorities  of  the  munic- 
ipality, where  they  are  located,  under  its  police 
powers."  (Italics  mine).  "In  this  case,  whether 
the  ordinance  is  reasonable  is  not  before  the 
court  for  consideration."  (Italics  mine.)  From 
this  quotation  it  would  seem  that  the  majority 
of  this  court  regarded  that  it  was  necessary 
that  such  regulation  by  the  city  council  of 
Columbia  of  street  railways  should  be  reason- 
able. Now,  in  a  densely- populated  city,  it 
would  be  entirely  reasonable  to  forbid  the  pres- 
ence of  a  .bog  in  any  inclosure;  but  in  a  small 
town  such  as  Darlington,  where,  as  it  appears 
from  the  "case"  itself,  Mr.  Ward  has  a  lot  of 
6  acres  whereon  he  resides,  fronting  on  the 
principal  street  for  residences,  it  might  be  an- 
other matter  altogether.  The  health  officer  of 
the  town  of  Darlington  reports    Mr.  Ward's 

E remises  as  cleanly  and  in  proper  condition. 
I  there  anything  in  the  habits  of  this  animal 
to  put  it  under  the  ban?  Certainly  nothing  in 
the  record  here  discloses  any  such  objection. 
The  decision  of  the  board  of  health  so  declares, 
and  the  town  council  en  forces  by  its  ordinance 
such  declaration  of  the  board  of  health.  Is 
the  property  of  the  corporators  thus  to  be  held 
at  the  mercy,  so  to  speak,  of  these  goyern- 
mental  agencies?  It  is  true  that  the  maxim  of 
the  law  is  Sic  utere  tvo  ut  alienum  non  Icedae, 
but  how  is  it  made  to  appear  that  one  hog  in  a 
large  lot  infringes  upon  the  rights  of  the  public 
as  to  health?  From  time  immemorial  in  this 
commonwealth  the  right  to  own  hogs  has  been 
recognized  in  tlie  citizen.  Is  this  right  of 
property  to  be  struck  down  upon  the  simple 
ipse  dixit  of  a  board  of  health  or  town  council 
without  any  showing  whatever  that  the  pres- 
ence of  this  species  of  property  is  prejudicial 
to  health  in  a  thinly  settled  town?  If  courts 
have  the  right  to  inquire  into  the  reasonable- 
ness of  an  exercise  of  the  police  power  in  any 
given  case,  surely  this  is  an  instance  where  the 
aame  should  be  done.    We  would  be  under- 
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stood  correctly.    This  ordinance  of  the  town 
of  Darliogton  does  not  pretend  to  exercise  con- 
trol or  regulate  the  manner  in  which  a  hog  i» 
kept  by  any  corporator.    It  denies  absolutely 
his  right  to  keep  the  same  within  the  town. 
We  recognize  the  distinction  socleaily  |K>intedt 
out  in  the  case  of  MeCullough  v.  Brown,  41  S. 
C.   220,  28  L.  R.  A.  410,  including  the  disi^ent- 
log  opinion  therein,  and  also  ihat  of  State^. 
George,  v.  Aiken,  42  S.  C.   222,  26  L.  R.  A. 
345,  existing  between  alcholic  liquors  and  lot- 
teries on  the  one  side,  and  all  other  species  of 
property  on   the  other.     The  sale  of  alcholic 
fiquorj  for  drink  and  the  sale  of  lottery  ticket* 
are  under  the  ban  of  society  everywhere,  but 
other  personal  property  is  not.    As  we  before- 
remarked,  hogs  are  recognized  as  a  legitimate 
species  of  property,  and  therefore,  in  order  for 
their  presence  in  the  town  of  Darlington,  ii^ 
the  lot  of  a  corporator  as  its  owner,  somethiog 
more  must  be  done  than  was  done  in  this  case 
to  justify  the  denial  to  the  defendant  of  hi»- 
right  to  have  his  property  on  his  own  premises 
freed  from  this  ordinance.    I  do  not  feel  that 
a  law,  such  as  the  police  power,  needs  any 
more  discussion  at  my  hands.    It  is  toe  well 
understood  to  justify  any  extended  notice  of  its- 
general  effects.    The  case  of  AlcCandl^s  y. 
Hiehmond  d  D.  R  Co,  88  S.  C.  103,  18  L.  R. 
A.  440,  is  in  point  here,  together  witrh  the  other 
cases  herein  previously  cited.    I  think,  there- 
fore, that  the  conclusion  of  this  court  should 
be,  "It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, "" 
but,  two  of  the  justices  agreeing  with  the  cir- 
cuit judge,  it  wiU  be  otherwise. 

MclTer,Ch.  J.,  dissenting: 

I  concur  in  the  conclusion  reached  by  Mr» 
Justice  Pope  in  this  case,  and  only  desire  to 
add  a  few  words  indicating  the  difference  be- 
tween this  case  and  that  of  SummerviVe  y. 
PreseUy,  83  8.  C.  56,  8  L.  R.  A.  854,  much  re> 
lied  upon  in  support  of  the  judgment  below. 
In  that  case  -  the  ordinance  tiiere  in  question- 
distinctly  recited  that  "it  is  necessary  for  the 
protection  of  the  public  health  of  Summerville 
that  the  soil  should  not  be  cultivated  beyond 
a  limited  extent,"  and  there  does  not  apjnar  to- 
have   been    an^    evidence  adduced    in    that, 
case  contradicting   such  recital.    The   courl 
was    therefore   &und   te   assume,    and  did 
assume,   that  some  limitation  upon  the  cul- 
tivation   of    the   soil,    within   the  corporate 
limits  of  that  town,  was  necessary  to  the  pres- 
ervation of  the  public  health.    In  the  present, 
case,  however,  no  such  fact  appears.    It  is  not 
recited  in  the  ordinance,  and  there  was  no  eyi- 
dence  that  the  keeping  of  a  hog  in  a  2-acre  lot, 
not  shut  up  in  a  pen,  was  detrimental  to  the 
public  health.     Indeed,  the  eyidenoe  in  this 
case  tended  to  show  the  contrary,  for  it  U 
stated  in  the  "case"  that  the  premises  of  the 
appellant  have  passed  the   inspection  of  the- 
health  officer.     This  court,  certainly,  cannot, 
in  the  face  of  common  experience  to  the  con- 
trary, and  without  any  evidence  whatever,  as- 
sume that  the  mere  fact  of  keeping  a  hog,  not 
in  a  small  pen,  but  allowed  to  run  at  large  in 
a  2-acre  lot,  would  be  detrimental  to  the  public 
health.     Indeed,  so  far  as  appears  in  this  case, 
there  is  nothing  to  show  that  the  ordinance  ii^ 
question  was  passed  with  any  yiew  to  the  prea- 
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crralion  of  the  public  beftltb.  The  ordinance 
idoea  Dot  purport  to  regulate  tbe  manner  in 
which  private  property  shall  be  kept  or  used, 
hut  simply  prohibits  the  keeping  of  the  kind  of 
iproperty  therein  specified  within  the  corporate 
limits  of  tbe  town  of  Darlington;  and,  so  far 
as  I  can  perceive,  it  might  just  have  well  have 
prohibited  the  citizensof  thatto wn  from  keeping 
•on  their  premises  in  said  town  a  horse  or  a  cow  or 
any  other  domestic  animal,  or  indeed  any  other 


species  of  property;  and  surely  an  ordinance 
to  that  effect  could  not  be  claimed  to  fall  within 
the  proper  limits  of  municipal  authority.  With- 
out going  into  any  consideration  of  the  other 
interesting  questions,  so  ably  discussed  in  the 
argument  for  appellant,  it  seems  to  me  clear 
that  tbe  municipal  authorities  of  the  town  of 
Darlington  had  no  power  to  pass  any  such  or- 
dinance as  that  in  question  here. 


MAINE   SUPREME    JUDICIAL  COURT. 


Ira  K.  FARRINGTON  ei  al. 

V. 

William  L.  PUTNAM  et  al,  Exrs.,  etc.,  of 
Ira  P.  Farrington,  Deceased,  et  al, 

(80Me.40K.) 

A  bequest  to  an  incorporated  cliarltable 
institution  of  property  In  exeees  of  the 
aunoont  which  each  corporations  are 
aUlowed  by  g^eneral  statute  to  taJke 
and  hold*  if  it  to  not  prohibited  by  tbe  statute 
of  wills  or  by  the  charter  of  the  corporatiOD  or 
by  tbe  law  which  authorized  Its  onraoisation, 
and  there  to  do  penalty  for  takinfr  in  excess  of  tbe 
Umitation,  to  not  void  but  merely  voidable,  and 
can  be  avoided  by  tbe  state  alone. 

(June  4, 18B7J 

EXCEPTIONS  to  rulings,  and  appeal  from 
tbe  decree  of  the  Supreme  Judicial  Court 
for  Cumberland  County  in  favor  of  defendants 
in  a  suit  brought  to  have  certain  provisions  in 
tbe  will  of  m  P.  Farrington.  deceased,  de- 
clared to  be  invalid.  JSStceptiom  overruled. 
Decree  aftrmed. 

The  facts  are  stated  in  the  opinion. 

Menrs.  Orrllle  D.  Baker  and  Clarence 
Hale,  for  plaintiffs: 

The  Maine  Eye  and  Ear  Infirmary,  having; 
already  the  full  amount  of  property  allowed  it 
by  the  statutes  of  this  state,  is  incompetent  to 
take  any  further  property  under  the  bequest 
of  this  will. 

The  heirs  are  the  proper  parties  to  assert 
against  the  Maine  Eye  and  Ear  Infirmary  that  it 
is  incompetent  to  take  the  property  under  the 
beauest  in  the  will. 

Davidson  College  y.  Chambers,  8  Jones.  Eq. 
253:  Cromie  v.  J^visville  Orphant^  Home  Soc.  8 
Bush.  365;  Cliamberlain  v.  Chamberlain,  48  N. 
Y.  424;  Be  McQraw,  111  N.  Y.  66,  2  L.  R. 
A.  387;  Wood  V.  Hammond,  16  R.  I.  98. 

Tbe  language  of  Jones  v.  Babersham,  107 
U.  S.  174,  27  L.  ed.  401,  is  itself  a  dictum,  and 
is  not  supported  by  a  single  one  of  all  tbe  au- 
thorities it  cites,  save  the  case  in  New  Jersey, 
which  is  likewise  a  dictum,  and  an  overruled 
dictum  at  that. 

There  is  a  class  of  cases  where  the  courts 

Nora.— On  the  question  as  to  the  riirbt  of  private 
persons  to  confess  tbe  power  of  a  corporation  to 
take  or  bold  property,  see  note  to  Bnnson  v.  Little 
fitotets  of  the  Poor  (M d.)  as  L.  B.  A.  93. 
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have  held  that  a  devise  to  a  corporation  was 
valid  in  cases  where  It  was  claimed,  notwith- 
standing a  corporation  had  ^neral  power  to 
take  and  hold  property  for  its  ^neral  corpo- 
rate purposes  yet  the  special  devise  in  question 
was  not  necessary  to  those  purposes,  or  waa 
being  applied  to  some  illegal  use. 

Hamsher  y.  Bamsher,  182  111.  278, 8  L.  R  A. 
556;  Bayward  v.  Davidson,  41  Ind.  212;  Cham- 
bera  y.  St.  Louis,  29  Mo.  64.8. 

It  will  be  observed  as  to  this  class  of  cases: 

(1)  that  the  authority  of  these  tribunals  is  not 
to  be  compared  with  that  of  tbe  courts  of 
Rhode  Island,  New  Jersey,  and  New  York; 

(2)  that  the  doctrine  ia  merely  asaerted  and  as- 
sumed without  examination  of  ks  erounds, 
and  without  any  inquiry  into  the  yital  distinc- 
tion betweeen  deeds  and  wills. 

Caaea  relating  to  executed  deeds  conveying 
property  in  excess  of  the  limitations  of  the 
charter  are  all  governed  by  the  one  principle 
of  executed  conveyancea. 

They  can  have  no  application  to  tbe  case  at 
bar,  but  must  logically  reat  on  two  principlea 
wholly  inapplicable  to  a  case  of  devise  under  a 
will. 

The  first  difference  ia  that  by  every  deed  a 
quasi  estoppel  is  raised  against  the  grantor,  and 
all  claiming  under  him,  forbidding  him  or 
them  to  dispute  bis  voluntary  grant,  whether 
made  with  or  without  consideration. 

A  deed  at  the  moment  of  delivery  becomes 
an  executed  contract  and  transfer.  It  trans- 
fers the  title  at  that  moment  by  virtue  of  its 
own  conveying  power.  It  requires  no  act  of 
the  court  to  aid  or  complete  it,  but  would  re- 
quire the  positive  interference  of  the  court  in 
order  to  devest  the  title  thus  acquired.  A  re- 
siduary bequest  under  a  will  is  the  diametrical 
opposite  of  all  this.  It  is  not  an  executed,  but 
an  inchoate,  transfer.  It  does  not  operate  at 
all  till  death,  nor  even  after  death  has  it  any 
conveying  power  of  itself  alone  unaided  by  the 
action  of  the  court. 

4  Bacon,  Abr.  "444;  Davidson  College  v. 
Chambers,  8  Jones,  Eq.  262;  2  Wms.  Exrs.  45; 
2  Woerner.  American  Law  of  Administration, 
§458;  7  Am.  &  Eog.  Eac.  Law,  p.  418;  State, 
Hounsom,  v.  Moore,  18  Mo.  App.  406;  Hans- 
com  V.  Marston,  82  Me.  295;  Loring  v.  Steine- 
man,  1  Met.  204. 

It^would  be  illegal,  and  so  impossible  for  a 
probate  court  to  decree  distribution,  and  it  is 
illegal  and  impossible  for  this  court  to  psss 
such  a  decree  as  would  call*  for  an  illegal  dis- 
tribution of  property  and  for  an  illegal  vesting 
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of  more  tban  $100,000  in  the  Maine  Eye  and 
Ear  lofirmary. 

Grant  v.  Bodwdl,  78  Me.  460. 

At  common  law  the  executor's  assent  to  a 
tpeciflc  legacy  devests  him  of  the  legal  title 
and  perfects  the  inchoate  title  of  the  legatee,  so 
that  the  latter  may  brine  trespass,  trover,  re- 
plevin, or  ejectment  therefor,  even  against  the 
executor. 

2  Woerner,  American  Law  of  Administra- 
tion, §  458;  Andrews  v.  Huvneman,  6  Pick. 

126,  and  English  authorities  cited;  Mattheica  v. 
Turner,  64  Md.  109;  Eherstein  v.  Gamp,  87 
Mich.  176. 

Under  our  own  statute  the  decree  of  distri- 
bution provided  for  by  Rev.  Stat. chap.  65,  §  27, 
practically  takes  the  place  of  the  executor's  as- 
sent required  by  the  common  law. 

Woerner,  American  Law  of  Administration, 
§560. 

No  action  can  be  brought  by  persons  entitled 
to  the  residue  till  after  such  decree  of  distribu- 
tion. 

Oummiftffs  v.  Oummings,  148  Mass.  848. 

Tou  cannot  ask  the  aid  of  a  court  of  justice 
to  carry  out  an  illegal  contract. 

Sykes  v.  Beadon,  L.  R  11  Ch.  Div.  170;  1 
Perry,  Tr.  §  160;  1  Jarman,  Wills,  6lh  ed.  *68; 
Bank  of  Michigan  v.  Nile%,  1  Dougl.  (Mich.) 
401,  41  Am.  Dec.  675;  Aubert  v.  Maze,  2  Bos. 
A  P.  871;  Watts  v.  Brooks,  8  Ves.  Jr.  612; 
Munt  V.  Knickerbaeker,  5  Johns.  827;  Davis  v. 
Old  Cdony  R.  Co,  181  Mass.  274,  41  Am.  Rep. 
^21;  Case  v.  Kelly,  133  U.  S.  28,  88  L.  ed.  615; 
Unum  Nat,  Bank  v.  Matthews,  08  U.  8.  621, 
1U»  L.  ed.  188. 

The  bequest  to  the  infirmary  failing  in  both 
^ill  and  codicil,  the  two  thirds  of  the  residue 
thus  bequeathed  do  not  fall  into  the  balance  of 
the  residuum,  but  descend  to  the  heirs  as  in- 
testate property. 

1  Jarman,  Wills.  *322;  Upham  v.  Emerson, 
119  Mass.  512;  HumbU  v.  Shore,  7  Hare,  247. 1 
Henu  &  M.  550,  note;  Cheslyn  v.  Cresstoell,  8 
Bro.  P.  0.  246:  Sykes  v.  Sykes,  L.  R.  3  Ch.  301; 
Lighlfoot  v.  BurstaU,  8  New  Rep.  112.  83  L. 
J.  Ch.  N.  8. 188,  1  Hem.  &  M.  546;  Be  Barhr, 
L.  R.  15  Ch.  Div.  685,  SUtson  y.  Eastman,  84 
Me.  866. 

As  a  matter  of  statute  construction,  all  de- 
yises  or  even  conveyances  to  the  infirmary,  in 
excess  of  $100,000,  are  absolutely  yoid 

Head  y.  Proiidenee  Ins.  Co,  6  U.  S.  2  Cranch, 

127,  2  L.  ed.  229:  Bank  of  United  States  y. 
Dandridge,  26  U.  8. 12  Wheat.  64.  6  L.  ed.  552; 
People,  Atty.  Oen„  y.  Vtiea  Ins.  Co  15  Johns. 
868,  8  Am.  Dec.  250;  Bank  of  Michigan  y. 
mies,  1  Dougl.  (Mich.)  401,  41  Am.  Dec.  577. 

But  if  this  statute  does  not  absolutely  avoid, 
it  at  least  prohibits. 

Union  Nat,  Bank  v.  Matthews,  98  U.  8.  621, 
25  L.  ed.  188;  Sharp  v.  Teese,  9  N.  J.  L.  438. 
17  Am.  Dec.  480;  People,  Atty.  Qen„  v.  Utica 
Ins.  Co.  15  Johns.  858.  8  Am.  Dec.  254:  Bart- 
lett  y.  Vinor,  Carlh.  252;  Mitchell  y.  Smith,  1 
Binn  110.  2  Am.  Dec.  421;  Fowler  v.  Scully, 
72  Pa.  466,  13  Am.  Rep.  708;  DeCamp  v.  Dob- 
bins, 81  N.  J.  Eq.  689. 

Forfeiture    of    charter    is    an   unavailing 

2  ftforawetz,  Priv.  Corp.  §  1028;  6  Thomp. 
Corp.  §§  6608.  6609.  6612.  6628. 

If  the  decree  of  forfeiture  could  devest  the 
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corporation  of  the  excess  of  property  illegally 
held  by  it.  it  coiild  only  be  on  the  jrrouud  ibat 
it  was  a  chnriiable.  not  a  business.  corporatioD, 
and  that  its  property  came  i)y  gift,  and  DOt  by 
purohnse;  and,  if  this  distinction  were  sup- 
ported, then  it  would  lose  by  its  dissoldtioo, 
not  this  pariicnlar  property  only,  but  all  its 
property,  including  the  $100,000  of  estate  it 
now  lawfully  holds. 

6  Tbomp.  Corp.  §§  6745.  6746.  and  cases; 
Pank  of  Vtnc^nnes,  State  Rank,  v.  State,  1 
Blackf.  267,  12  Am.  Dec.  234:  2  Morawerz, 
Priv   Corp.  g§  1031,  1032;  Field,  Corp.  §  491. 

Forfeiture  would  be  at  best  but  a  clumsy 
and  barbarous  device  for  accomplisbio^  re> 
suits,  confounding  the  innocent  with  tbe 
guilty,  and  wholly  unworthy  of  a  court  of 
jliMice. 

Sbelford.  Mortmain,  pp.  10.  11;  Brautn  ▼. 
Wood,  17  Mass.  74;  Oreen  v.  Chelsea,  24  Pick. 
78. 

The  vital  distinction  between  executed  and 
executory  conveyances  or  contracts  is  clearly 
recognized  by  tbe  following  cases; 

St.  Louu,V,  dt  T.  H.  R,  Co.  v.  Terrs 
HavtedL  RCo.  145  U.8.  407.  86  L.  ed.  754; 
United  Stales  v.  Northern  P.  R.  Co.  152  U.  S. 
800,  88  L.  ed.  449;  Land  y.  Coffman,  60  Mo. 
254;  Connecticut  Mui,  L,  Ins,  Co.  y.  Smith,  117 
Mo.  289. 

All  persons  capable  of  holding  property, 
and  such  persSns  only,  may  be  t^neficiaries. 

2  Pom  £q.  Jur.  g  987,  note  2;  Atkinn  y. 
Kron,  6  Ired.  Eq.  207;  Lewin,  Tr.  103;  2  Kent, 
Com.  *62;  Skrine  v.  Walker,  8  Rich.  Eq.  2«2: 
Pool  y.  Harrison,  18  Ala.  514;  27  Am.  &  Eng. 
Enc.  Law,  p.  28;  Coleman  y.  San  Rafad 
Tump.  Road  Co.  49  Cal.  518;  Baird  y.  Bank 
of  Washingttm,  11  Serjg.  &  R.  418. 

Tbe  trust  here,  bemg  illegal  in  its  natura 
and  object,  is  void,  and  no  court  can  execute  iL 

MiUer  v.  Lerch,  1  Wall.  Jr.  210;  OoUmany. 
San  Rafael  Tvrnp.  Road  Co.  49  Cal.  518; 
Baker  v.  Clarke  Inititution,im  Mass.  91;  First 
Nat.  Bank  v.  Steteart,  107  U.  8.  677,  27  L. 
ed.  592;  Case  v.  KeUy,  183 17.8.21, 83  L.ed.  518; 
HeiskeU  v.  Chickasaw  Lodge  No.  8,  L  0.  O.  F. 
87  Tenn.  668,  4  L.  R.  A  699. 

Messrs.  Symondst  Snow,  ft  Cook,  for 
defendants: 

A  decree  of  the  probate  court  having  juris- 
diction cannot  be  impeached  collaterally,  and 
can  only  be  set  aside  upon  appeal. 

Rev.  Stat.  chap.  68,  §  23:  Barlow  y.  Har- 
low, 65  Me.  448;  Decker  v.  Decker,  74  Me.  467. 
.  It  was  incident  at  common  law  to  every 
corporation  to  have  a  capacity  to  purchase 
and  alien  lands  and  chattels  unless  they  were 
specially  restrained  by  their  charters  or  by 
statute. 

61.  Com.  8harswood'8  ed.  bk.  l,p.  479;  Kent, 
Com.  12th  ed.  bk.  2,  p.  282:  Morawetz.  Prtv. 
Corp.  2d  ed.  §  327;  Beach,  Priv.  Corp,  g  377; 
6  Thomp.  Corp.  §g  5770.  5782. 

Limitations  upon  the  inherent  right  of  a  cor- 
poration to  take,  hold,  and  enjoy  property, 
real  and  personal,  are  matters  of  municipal 
policy  to  be  determined  and  enforced  by  tbe 
state  alone  in  such  manner  and  at  such  time 
as  seems  to  it  best. 

The  Banks  v.  Poitiau^,  8  Rand  (Va.)  136, 19 

Am.  Dec.  708:  Chambers  v.  St.  Louis,^  Mo.543. 

-     A  corporation,  being  the  creation  of  tbe  state. 
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if  imenable,  so  far  as  tbe  right  to  take  and 
bold  propertj  is  concerned,  to  the  state  alone. 
Tbe  state  may  waive  a  strict  compliance  of  the 
cbarter,  and  may  elect  whether  it  will  insist 
upon  a  forfeiture. 

Heard  ▼.  Talbot,  7  Gray.  118;  Briggf  ▼.  Cape 
Cod  Ship  Canal  Co,  187  Mass.  71 ;  Ftopie,  Long- 
etneker,  ▼.  NeUon,\2l^  111.  665;  Haneon  y.  Little 
Sitters  0/ (lie  Poor,  79  9Id.  484, 82  L.  R  A.  298; 
Methodut  Episcopal  Union  Church  t.  Pickett, 
19  N.  T.  482:  Whitman  Gold  d  8,  Min,  Co. 
▼.  Baker,  8  Nct.  88;  Rainey  ▼.  Laing,  58 
Barb.  458;  5Tbomp.  Corp.  §  5787. 

Wbere  a  corporation  is  authorized  by  law  to 
take  and  hold  property  for  specific  purposes 
and  to  a  definite  amount,  the  question  wbetber 
it  can  take  and  hold  property  for  other  purposes 
or  Id  excess  of  tbe  amount  named  cannot  he 
raised  collaterally  by  private  persons,  but  only 
by  direct  proceedings  by  the  state  which  created 
the  corporation. 

Fleekner  ▼.  Bank  of  United  States,  21  U.  S. 
8  Wheat.  888.  5  L.  ed.  831;  Runyan  v.  CosUr, 
89  U.  S.  14  Pet.  122,  10  L.  ed.  882;  Vidal  v. 
Fhiladelphia,  48  U.  8.  2  How.  127,  11  L.  ed. 
205:  Couell  v    Coltmtdo  Springs  Co,  100  U.  8. 
65, 25  L.  ed.  547;  Natonut  Water  d  Min,  Co, 
T.  Clarfcin,  14  Cal.  552,  Simthem  P.  R,  Co,  T. 
Orton,^  Sawv.  159;  National  Bank  v.  Whit- 
ney, 108  U.  8.  99,  26  L.  ed.  448;  Jones  v.  Ha- 
bersham, 107  U.  8. 174, 188.  27  L.  ed.  401,  405; 
Hiekcry  Farm  Oil  Co.  v.  Buffalo,  N,  T.  d  P. 
R.  Co,  82  Fed.  Rep.  22;  IHtis  v.  Palmer,  182 
TJ.  8.  282,  88  L.  ed.   817;  Detrmt  v.  Detroit 
City  R,  Co.  56  Fed.  Rep.  867;  Seymours.  Slide 
d  Spur  Gold  Mines,  158  U.  S.  528,  88  L.  ed. 
807;  Reorganized  Church  of  Jeeus  Christ  of  L, 
D.  8.  ▼.  Churcli  of  Christ,  60  Fed,  Rep.  987; 
Hongh  v.  Cook  County  Land  Co.  78  IlL  28.  24 
Am.   Rep.   280;  Alexander  y.  ToUeston  Club, 
110  III.  65;  Barnee  v.  Suddard,  117  111.  287? 
Hamefier  v.  Hams/ter,  182  III.  278,  8  L.  R  A. 
556;  BuOineU^.  Consolidated  Ice  Mach.  Co.  188 
III.   67;  Hanson  v.  Little  Sisters  of  the  Poor, 
79  Md.  484,  82  L.  R.  A.  298;  Uazure  v.  Hit- 
legas,  7  8erg.    &  R   818;    Baird  v.  Bank   of 
Washington,  11  8erp.   &  R   411;  Goundie  v. 
Northampton  Water  Co,  7  Pa.  288;   The  Banks 
▼.  P&itiauJT,  8  Rand.  (Va.)  186.  15  Am.  Dec. 
706;  Bone  y.  Detnware  d  H.  Canal  Co.  (Pa.)  2 
Cent.  Rep.  886;  Chicago,   B,  d  Q,  R.  Co.   v. 
Leu/is,  53   Iowa,  101;   Missouri  Valley  Land 
Co,  v.  Buahnell,  11  Neb.  192;  De  Camp  v.  Dob 
bins,  29  N.  J.  Eq.  86;  Hayward  v.  Davidson, 
41  led.  212;  Baker  v.  Neff,  78  Ind.  68;  MaUett 
y.  Simpson,  94  N.  C.  87,   55  Am.  Rep.  594; 
BumbeH  y.  THnity  Church,  24  Wend.  587;  Bo- 
gardus  y.   Trinity  Church,  4  8andf.  Ch.  688; 
Rainey  v.  Laing,  58  Barb.  458;    TAincaster  v. 
Amsterdam  Improv,  Co.  140  N.  Y.  576,  24  L. 
K.   A  822:   Heard  v.  Talbot,  7  Gray.  118; 
Baker   v.   Clarke  Institution,  110    Maw.  88; 
National  Pemberton  BankT.  Porter.  125 Mass. 
888.  28  Am.  Rep.  285;  Com,T.  WilderA27  Mass. 
1:  Davis  v.  Old  Colony  R,  Co.  181  Mass.  258, 
41  Am.  Rep.  221;  Briggs  v.  Cape  Cod  Ship 
Canal  Co.  137  Mass.  71;  Penobscot  Boom  Corp. 
▼.  Umson.  16    Me.   224,  83  Am.  Dec.  656; 
Cfutmbers  v.  St,  Ixmis,  29  Mo.  548;  Land  v. 
Ooffman,  50  Mo.   243;  Thornton  y.  National 
-&CA.  Bank.  71  Mo.  224;   Franklin  Ave.  Ger- 
*»"'»  '*^fl^  Inst,  y.    Rosrne  Bd.  of  Edu.  75  Mo. 
408;  Wherry  v.  Uale,  77  Mo.  20;  Hovelman  v. 


Kansas  City  Horse  R,  Co,  79  Mo.  682;  Reagan 
y.  McElroy,  98  Mo.  849;  Connecticut  Mut,  L. 
Ins,  Co.  y.  Smith,  117  Mo.  261;  Barrow  y. 
NashvilU  d  C,  Tump.  Co.  9  Humph.  804; 
HeiskeU  v.  Chiekasato  Lodge,  No.  8, 1.  0,  0.  F. 
87  Tenn.  668.  4L..R  A.  699;  Gilbert  y.  Hole,  % 
8.  D.  164;  Whitman  Gold  d  S.  Min,  Co.  y. 
Baker,  8  Nev.  886;  Ruesell  y.  Texas  d  P.  R. 
Co.  68  Tex.  646;  Galveston,  H.  d  S.  A.  R,  Co. 
y.  State,  81 'Tex.  595;  Schufob  Clothing  Co.  y. 
C7tew«cA(Tex.Civ.  App.)29  8.  W.  922;  Atty. 
Gen.  y.  Avon,  88  Beav.  67;  Robinson  y.  London 
Hospital  Governorship  Hare,  19;  Devlin,  Deeds, 
^§  120.  121;  Beach,  Priv.  Corp.  §  878;  Dill. 
Mun.  Corp.  8d  ed.  §  574;  Ehrman  v.  Union 
Cent.  L.  Ins,  Co  85  Obio  8t.  824;  5  Tbomp.Corp. 
§§  5787,  5795,  5799.  6088;  Pritchard,  Wills  & 
Administration,  158,  note  48;  Morawetz,  Priv. 
Corp.  §^  882, 888,  671;  Perry,  Tr.  2d  ed.  g  45. 

The  gift  in  this  will  to  the  Maine  Eye  and 
Ear  Infirmary  is  a  gift  in  trust  for  charitable 
purposes,  and  to  a  corporation  which  has  been 
recognized  by  repeated  resolves  of  the  legis- 
lature of  tbe  state  of  Maine  as  a  public  charity. 
All  tbe  purposes  of  this  trust,  tbe  precise 
charitable  intent  which  tbe  testator  had  in 
mind,  can  Just  as  well  be  served  with  an  indi- 
vidual or  another  corporation  appointed  by 
the  court  for  trustee  in  place  of  the  infirmary. 

Swasey  v.  American  Bible  Soc.  57  Me.  5!^; 
De  Camp  v.  Dobbins,  81  N.  J.  Eq.  671;  Cha- 
pin  V.  School  Dist  No.  f,  85  N.  H.  445;  Fellows 
V.  Miner,  119  Mass.  541;  Darcy  v.  Kelley,  153 
Mass.  488;  Perry,  Tr.  2d  ed.  §  545. 

Peters*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Ira  P.  Farrin^n,  the  testator  whose  will  ia 
called  in  question  by  this  bill  in  equity,  died 
at  bis  home  in  Portland.  December  17,  1894, 
leaving  a  will  dated  July  9,  1891,  and  a  codicil 
dated  January  4, 1898.  The  will  was  probated 
in  January,  1895,  in  the  probate  court  below 
and  approved  by  this  court  in  the  next  April 
afterwards.  The  will,  after  a  most  generous 
provision  for  bis  widow,  and  numerous  be- 
quests to  his  relatives,  besides  several  large  be- 
quests to  certain  local  cbarities  other  than 
tbose  to  be  herein  named,  contains  the  follow- 
ing residuary  clause:— **Fifth.  All  the  rest 
snd  residue  of  Estate,  Real  and  Personal  or 
Mixed,  wherever  situate,  which  I  may  own  at 
my  decease,  or  which  I  may  then  bave  the 
right  to  dispose  by  Will,  includins:  all  and  any 
of  the  foregoing  legacies,  devises,  and  other 
provisions  which  may  in  whole  or  in  pert  lapse 
or  for  any  reason  fail,  I  give  tbe  Maine  Eye 
and  Ear  Infirmary  in  the  dly  of  Portland,  in- 
corporated according  to  tbe  statutes  of  Maine, 
the  Maine  Gkneial  Hospital  and  tbe  Portland 
Public  Library,  sbnre  and  share  alilce,  upon 
trusts,  neverthele.«s.  as  follows: 

••The  one  third  given  said  Eye  and  Ear  In- 
firmary shall  be  maintained  as  a  separate  fund 
designated  as  *The  Farrington  Fund,'  held, 
invested  and  reinvested,  and  the  net  income 
thereof  applied  forever  annually  or  oftener,  to 
the  Charitable  purposes  of  the  Corporation. 

**Likewise  the  one  third  given  the  Maine  Gen- 
eral Hospital  shall  he  in  the  same  manner  main- 
tained ss  a  separate  fund,  designated  as  'Tbe 
Farrington  Fund,'  held,  invested,  and  rein- 
vested, and  the  net  Income  thereof  applied  for* 
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ever  annually,  or  oftener,  one  half  for  the  sup- 
port of  free  heds.  in  its  hospital,  to  be  known 
as  'the  Farrington  Free  Beds/  and  the  other 
half  to  the  general  Charitable  purposes  and  the 
maintenance  of  the  Corporation. 

"And  likewise  the  one  third  given  the  Port- 
land Public  Library  shall  be  in  the  same  man- 
ner maintained  forever  as  a  separate  fund  des- 
ignated as  'The  Farrington  Fund/  held,  in- 
yested»  and  reinvested,  and  the*  net  income 
thereof  applied  forever  annually,  or  oftener 
to  the  support  of  the  Library  of  said  Cor- 
poration. 

''Provided,  nevertheless,  that  whatever  prin- 
cipal sum  or  sums  may  come  hereunder  to  the 
Portland  Public  Library  shall  be  paid  to  the 
city  of  Portland  on  the  following  trusts, 
namely,—  • 

"To  pay  thereon  perpetually  interest  semi- 
annually at  the  rate  of  four  (4)  per  cent  per 
annum,  to  the  Portland  Public  Library  said  in- 
terest to  be  applied  as  aforesaid  by  said  Port- 
land Public  Library  to  the  support  of  its  Li- 
bra^. 

*'Said  fund  shall  be  entered  on  the  books  of 
the  city  as  'The  Farrington  Fund  for  the  Bene- 
fit of  the  Portland  Public  Library,'  and  the  in- 
terest so  paid  by  the  city  shall  be  entered  on  the 
books  of  the  Portland  Public  Library  as  inter- 
est from  such  'Farrington  Fund.' 

"If  the  city  shall  decline  to  accept  the  same 
on  the  trust  aforesaid,  or  if  for  two  years  after 
request  in  writing  by  my  executors  to  accept 
the  same  as  aforesaid,  the  city  shall  neglect  so 
to  accept,  I  direct  that  said  principal  sum  or 
sums  be  paid  to  said  Portland  Public  Li- 
brary to  be  held,  invested,  and  reinvested  and 
the  net  income  thereof  applied  as  hereinbefore 
set  out." 

The  testator  names  Hon.  T^illiam  L.  Put- 
nam and  Hon.  Thomas  H.  Haskell  as  exec- 
utors, and  confers  certain  authority  over  his 
estate  on  them  as  such  executors  as  follows: 
"I  give  the  executors  full  possession,  manage- 
ment, and  control  of  all  my  real  estate  where- 
ever  situate,  subject  to  the  devise  of  my  beloved 
wife;  and  I  authorize  them  from  time  to  time 
to  lease,  sell,  or  exchange  the  same,  or  any  part 
thereof  and  to  receive  the  proceeds  of  such 
leases  and  sales  and  all  other  incomes  or  other 
proceeds  thereof,  for  the  purpose  of  fully 
executing  this  will,  reminding  them,  however, 
that  their  authority  over  my  estate  whether 
real  or  personal  is  given  solely  for  the  purpose 
of  closing  and  distributing  the  same  as  hereto- 
fore mentioned  directed,  with  a  prudent  regard 
for  obtainioff  fair  prices  within  a  reasonable 
time  to  be  taken  therefor." 

The  codicil  is  as  follows: 

"I  hereby  republish  and  reaffirm  said  will 
except  as  herein  modified. 

"The  gift  of  the  one- third  part  of  the  rest  and 
residue  of  my  estate  to  the  Maine  General 
Hospital  bv  the  fifth  clause  of  said  will  and  all 
gifts  and  devises  in  any  part  of  said  will  to  said 
Maine  General  Hospital,  I  hereby  revoke;  and 
I  hereby  give,  devise,  and  bequeath,  all  the 
same  one  third  and  all  other  said  gifts  and 
devises,  to  the  Maine  Eye  and  Ear  Infirmary, 
to  hold  to  the  use  of  it  and  its  successors  and 
assigns  forever;  the  same  to  be  in  addition  to, 
and  not  to  effect  or  change,  the  gifts  and 
devises  to  said  Maine  Eje  and  Ear  Infirtnary 
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in  said  will  contained.  I  double  the  gift  of 
$20,000,  to  the  Home  for  Aged  Men  of  Port- 
land/' 

The  Eye  ft^'l  Ear  Infirmary  is  a  charitable 
association  organized  under  the  general  statute 
which  aulhoiizes  the  formation  of  such  cor- 
porations.   Rev.  8tat.  chap.  55,  §  1.     Numer- 
ous kinds  and  classes  of  persons  and  associa- 
tions are   permitted   by    this   section    to     be 
organized     into    corporations,    including     all 
social,  military,  literary,  scientific,  temperance. 
moral,  musical,  agricultural,  and  many  other 
societies  and  organizations.    Section   four  of 
the   chapter*  prescribes  as   follows:      "Soch 
corporations  may  take  and  hold  by  purchase, 
gift,devise,or  bequest.personal  or  real  estate,  in 
all  not  exceeding  $100,000  in  value,  owned  at 
anv  one  time,  and  may  use  and  dispose  thereof 
only  for  the  purposes  for  which  the  corpora- 
tion was  organized."    The  constitution  of  tbe 
infirmary,   a  public  record,  declares  the  pur- 
pose  of   the   institution    as   follows:     "The 
object  of  the  corporation  shall  be  the  establish- 
ment and  maintenance  of  an  infirmary  in  Port- 
land, Maine,  where  a  daily  clinic  may  be  held 
for  the  treatment,  free  of  charge,  of  poor  per- 
sons  throughout   the   state,    suffering   from 
diseases  of  the  eye  and  ear." 

The  bill  alleges  that  the  infirmary  had  at  the 
death  of  the  testator  property  to  the  full 
amount  of  $100,000  in  value,  and  that  any 
additional  amounts  (o  be  received  through  this 
will  would  be  in  excess  of  the  limit  allowed  by 
its  charter  and  in  disregard  of  the  statutes  of 
the  state;  and  so  it  further  alleges  **that  the 
said  Maine  Eye  and  Ear  Infirmary  is  incompe- 
tent to  receive  and  incapable  of  holding  any 
property  beyond  the  amount  which  it  novr 
possesses,  and  that  the  bequests  and  devises 
made  to  it  under  item  5  of  the  said  will  and 
under  tbe  codicil  to  said  will  of  said  Ira  P. 
Farrington  are  invalid  and  void,  and  revert  to 
the  heirs  of  Ira  P.  Farrington."  The  bill  in- 
cludes the  infirmary  and  the  executors  as 
respondents,  the  prayer  of  the  same  being  that 
the  parties  be  enjoined,  the  one  against  pajing 
over,  and  the  other  against  receiving, the  devises 
and  bequests  in  execution  of  the  mtention  of 
the  testator. 

Both  of  these  respondents,  the  executors  and 
the  corporation,  filed  general  demurrers  to  the 
bill,  which  were  sustained  by  the  justice  before 
whom  the  case  was  heard  below,  and  the  case 
comes  to  us  on  exceptions  and  a  final  decree 
in  favor  of  the  respondents.  Mr.  Justice 
Strout  of  this  court,  by  whom  the  issues  were 
decided,  filed  a  written  judgment  in  the  case 
from  wliich  we  reproduce  tnat  portion  of  the 
same  which  bears  upon  the  questions  we  pro- 
pose now  to  discuss,  reading  as  follows:  ''This 
is  a  bill  in  equity  and  comes  before  tbe  court 
on  demurrers.  The  will  of  Ira  P.  Farrington 
contains  a  bequest  to  the  Maine  Eye  and  £ar 
Infirmary.  The  complainants  allege  that  that 
corporation  is  authorized  to  hold  property  to 
the  amount  of  $100,000,  and  no  more;  and  that 
it  now  holds  property  to  that  amount,  and 
therefore  cannot  take  the  legacy  given  to  it  by 
the  will.  As  the  demurrer  admits  the  facts, 
it  must  be  assumed  that  the  legatee  now  holds 
the  full  amount  of  property  which  it  is  entitled 
to  hold.  It  is  admitted  to  be  a  public  charita- 
ble institution.    Can  it  take  the   legacy,  or 
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^▼iae?  The  gift  is  from  the  residue  of  the 
mutate,  arter  paymcDt  of  legacies,  and  may  io- 
<lude  both  real  and  personal  property. 

**  At  common  law,  corporations  were  entitled 
to  take  and  hold  real  or  personal  property  to 
any  amount,  if  it  was  reasonably  useful  and 
<oDveDient  in  attaining  its  legitimate  ends.  In 
England,  so  large  an  amount  had  been  acquired 
•and  held  by  its  corporations,  particularly  the 
ecclesiastical,  that  as  a  measure  of  purely  pub- 
lic policy  the  statute  of  mortmain  was  enacted 
to  prevent  the  accumulation  of  real  estate  in 
ecclesiastical  corporations.  That  statute  has 
not  been  generally  adopted  in  this  country; 
but  it  has  been  deemed  wise  in  many  instances 
to  limit  in  the  charter,  or  bv  general  law,  the 
amount  of  property  to  be  held  ny  corporations. 
In  this  state,  by  statute,  corporations  are  enti- 
tled to  hold  and  convey  lands  and  other  prop- 
erty. Rev.  Stat.  chap.  66,  §  2.  This  authority 
is  uolimited,  unless  the  charter,  or  general  law 
under  which  the  corporation  is  created,  or 
aome  statute,  imposes  a  limit.  A  limit  of 
•$100,000  is  imposed  by  the  statute  under  which 
this  corporation  was  created.  Taken  in  con- 
nection with  the  common  law,  and  the  general 
statute  upon  the  subject,  it  is  apparent  that  the 
limitation  upon  this  class  of  corporations,  not 
applicable  to  many  others,  was  a  matter  of 
public  policy.  As  such,  it  is  for  the  state  alone 
to  take  advantage  of  its  breach,  if  it  chooses, 
or  it  may  waive  it;  and  consequently  private 
parties  cannot  be  permitted  to  assert  against 
the  corporation  a  violation  of  the  limitation. 
The  decided  weiebt  of  authority  is  to  this  effect 
and  the  principle  is  deemed  sound. 

*A  devise  of  land  operates  a  conveyance 
tipon  probate  of  the  will.  The  devisee  takes 
by  purchase.  The  title  may  be  defeated,  if 
the  subject  of  the  devise  is  required  for  the 
payment  of  debts.  A  bequest  of  personalty 
also  is  perfected  in  the  legatee,  at  the  date  of 
the  probate  of  the  will,  subject  to  the  same 
•contingency,  although  the  time  of  payment 
may  be  dererred  by  the  provisions  of  the  will 
■or  the  contingencies  of  administration. 

*'The  will,  in  this  case,  gave  to  the  infirm- 
ary one  third  of  the  residue  of  the  estate,  after 
pa3rment  of  legacies,  in  trust,  to  be  invested 
and  kept  invest,  the  income  only  to  be  ap- 
plied to  the  charitable  purposes  for  which  the 
institution  was  organized.    The  codicil  added 
another  third  of  the  residue  to  the  gift,  but 
"ssid  nothing  about  trust;  but  the  fair  construc- 
tion of  the  codicil,  taken  in  connection  with 
the  trust  created  by  the  will,  is  that  the  trust 
attaches  to  tbe  entire  two  thirds.     The  effect  of 
the  codicil  was  to  incresse  the  one  third  in  the 
origiDal  will  to  two  thirds.    No  other  chanire 
was  intended  by  the    testator.    The    whole 
^beme  in  his  mind  was  charity.  Tbe  frif t  was 
to  a  public  charity,  administered  by  the  cor- 
poration created  for  that  purpose. 

*'Tbe  infirmary  can  take  the  gift,  upon  the 
trusts  specified,  and  hold  it  against  all  except 
the  state,  although  the  amount  ia  in  excess  of 
•the  limitation  in  the  statute. 

'*If,  however,  the  infirmary  should  be  re- 
•gsrded  as  incompetent  to  take  the  property  in 
^nist.  it  being  devoted  by  the  lesiatorto  a  pub- 
lic charitable  use,  the  court  would  appoint  a 
Jnjstee  to  carry  into  effect  the  testator's 
^uotj.    A  public  charity,  definite  in  iu  ob- 
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jects  as  this  is,  is  never  allowed  to  fail  for 
want  of  a  trustee,  and  if  the  trustee  originally 
appointed  is  incapable,  from  any  cause,  to 
take  the  property  and  execute  the  trust,  a  com- 
petent trustee  will  be  appointed.'* 

The  question  on  the  first  branch  of  the  case, 
therefore,  is  whether  these  devices  and  be- 
quests are  absolutely  void  as  the  complainants 
contend,  or  whether  thev  are  merely  voidable 
according  to  the  view  of  tbe  question  taken  by 
the  respondents.  After  very  much  examina- 
tion of  tbe  authorities  pro  and  con,  and  care- 
ful consideration  of  the  principles  which  affect 
the  respective  positions  of  the  parties,  we  feel 
forced  to  the  conclusion  that  the  position  advo^ 
cated  by  the  complainants  ought  not  to  be  sus- 
tained. We  feel  very  much  impressed  with 
the  theory,  stated  in  many  of  the  cases,  that  a 
charter  is  a  contract  between  the  state  and  the 
corporation:  and  that  for  any  misuse  or  abuse 
of  its  privileges  or  powers  the  corporation  is 
ameuable  to  the  slate  only,  no  individual  hav- 
ing anything  to  do  with  the  question.  As  ap- 
plicable to  the  present  case,  the  principle  is 
that,  if  the  infirmary,  by  accepting  these  be- 
quests and  devises,  increases  its  property  ever 
so  much  in  excess  of  the  amount  in  value 
which  the  statute  allows  it  to  possess,  it  would 
be  a  transgression  of  the  law  which  the  state 
can  prosecute  or  not  as  it  pleases,  and  the  heirs 
of  the  testator  have  no  interest  therein.  As 
long  as  the  state  does  not  interfere  for  the  viola- 
tion, it  waives  it  and  permits  the  infirmary  to 
retain  the  property. 

The  general  statute  under  which  this  infirm- 
ary was  organized  is  not  expressly  prohibitory, 
but  rather  regulative  and  directory.  No  penal- 
ties are  attached  and  none  intended  more  than 
a  possible  forfeiture  of  the  excessive  property 
received,  or  of  the  charter,  or  of  one  or  both. 
This  interpretation  of  the  statute  cannot  by 
any  possibility  be  harmful  to  the  community, 
as  the  state  can  make  it  as  stringent  as  it 
pleases  at  any  time.  But  thus  far  the  state  has 
had  no  motive  either  to  amend  the  statute  or 
to  enforce  forfeitures  for  violation  of  its  pro- 
visions. And  in  one  section  of  tbe  chapter  re- 
lating to  general  organizations  the  legislature 
allows  devises,  bequests,  and  gifts  to  towns  for 
the  establishment,  or  increase  of  public 
libraries,  without  imposing  auv  limitation 
whatever.  Rev.  Stat.  chap.  55,  §  10.  There  can- 
not be  an  objection  that  such  absorption  of 
property  excludes  capital  from  taxation,  be- 
cause that  is  a  matter  wholly  within  the  con- 
trol of  the  legislature. 

An  over  strict  construction  of  the  law  and 
of  tbe  rights  of  parties  under  the  law  in  the 
case  before  us  is  neither  expedient  nor  reason- 
able. Here  is  an  institution,  and  the  only  one 
of  the  kind  in  the  state,  and  virtually  a  state 
charitable  institution  of  the  most  beneficent 
and  humane  kind,  seeking  money  for  support- 
ing its  very  life  and  existence,  and  to  enable  it 
to  render  assistance  free  of  charge  to  the  poor 
of  the  state  suffering  from  diseases  of  the  eye 
and  ear.  This  testator,  who  had  been  alwaja 
a  director  in  the  institution  and  finally  its 
president,  knowing  and  fully  appreciating  its 
condition  and  necessities,  after  making  pro- 
visions for  other  local  charities,  and  giving  to 
his  next  of  kin  preferred  bequests  according  to 
his  own  judgment  as  to  what  they  should  hkr% 
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out  of  his  estate,  made,  not  while  in  the  ex- 
tremities of  Bickness,  but  nearly  five  years  be- 
fore his  death,  these  legacies  and  devises  for 
the  use  of  the  iDfirmary.  Presumably  he  and 
those  whose  assistance  he  obtained  to  aid  him 
in  executiog  his  purposes  never  dreamed  that 
there  was  any  obstHcle  in  the  way  of  his  giv- 
ing or  the  infirmary  receiving  the  bounties 
which  be  so  strongly  desired  to  be  charitably 
expended.  And  now  what  a  spectacle  is  pre- 
sented if  equity  be  successfully  invoked  to 
take  advantage  of  this  accident  or  mistake, 
equity,  whose  boasted  vocation  is  to  relieve 
against  accident  and  mistake,  in  order  to  wrest 
ffom  this  institution  these  donations  for  the 
benefit  of  distant  relatives  and  heirs!  What  a 
public  misfortune  it  would  have  been,  if  on 
account  of  the  limited  amount  of  capital  it  is 
by  its  charter  privileged  to  hold,  it  had  turned 
out  that  our  oldest  college  in  this  state  was  pre- 
vented from  receiving  the  munificent  bequests 
lately  tendered  to  it  by  deceased  citizens  of  the 
states  of  California  and  New  York,  such  dona- 
tions not  having  as  yet  been  actually  received, 
and  the  state  itself  powerless  to  allow  the  col- 
lege to  take  the  gifts  merely  on  account  of  such 
limitation! 

It  will  be  noticed  that  most  of  the  authori- 
ties on  which  the  complainants  rely  concede 
that  the  rule  which  we  would  apply  to  devises 
ia  at  all  events  applicable  to  gifts  by  deed,  the 
argument  being  that  in  such  a  case  as  this  a 
deed  would  be  valid  and  a  devise  void.  It 
seems  inconsistent  that  such  potential  conse- 
quences should  attach  to  the  mere  form  of 
transmitting  the  property.  We  do  not  appre- 
ciate th%  justice  of  saying  that  a  deed  of  prop 
erty  delivered  by  a  donor  on  the  day  of  his 
death  to  a  corporation  would  be  good,  and  a 
devise  of  the  same  property  made  on  the  same 
day  would  be  bad.  But  the  argument  by  the 
complainants  is  that  in  the  one  case  the  trans- 
action is  executed  and  in  the  other  case  that 
it  cannot  be  considered  as  executed  without  a 
resort  to  the  forms  and  assistance  of  the  courts. 
We  think  the  whole  thing  involves  a  distinc- 
tion without  a  difference,  a  formal,  but  not  sub- 
stantial, distinction.  Each  mode  of  transfer 
needs  the  protection  and  aid  of  the  law  to  ren- 
der it  operative.  In  the  first  place,  the  will 
must  be  probated,  it  is  said.  But  on  that  question 
DO  in(}uiry  can  be  instituted  to  see  if  there  be 
any  impropriety  in  any  particular  devise 
or  bequest.  The  residuary  bequest  in  this  will 
is  fair  and  proper  on  its  face  and  that  is  all 
that  is  required.  The  act  of  probating  the 
will  is  the  probating  of  all  its  parts.  A  devise 
of  real  estate  vests  such  estate  at  once  in  the 
devisee;  the  title  of  such  devisee  being  liable 
to  be  defeated  if  the  estate  be  necessary  for  the 
payment  of  debts  or  the  expenses  of  adminis 
tration.  Section  16,  chip.  74.  Rev.  Stat., 
reads  as  follows:  "No  will  is  effectual  to  pass 
real  or  personal  estate  unless  proved  and  al 
lowed  in  the  probate  court."  This  will  has 
been  approved  by  the  probate  courts  below  and 
above  with  no  questions  or  exceptions  thereto 
pending.  But  it  is  said  the  bequests  of  the 
personal  estate  cannot  be  carried  into  effect  un- 
til a  distribution  has  been  ordered  and  the  ex- 
ecutors' accounts  have  been  approved.  We 
think  that  even  this  fine  technicality  mav  be 
avoided  by  the  executors,  if  need  be.    l^hey 
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would  be  lustified  in  payine  all  the  proper  ty 
left  in  their  hands  as  residuary  estate  witbouti 
any  order  therefor,  should  the  devisees  be  will- 
ing to  accept  it  and  discharge  the  executors 
fiom    their  responsibilities.     A    good    many 
estates  are  settled  by  the  parlies  interested 
without  any  aid  or  order  from  the  probate- 
court. 

The  foregoing  reasoning  only  serves  to  il- 
lustrate the    unsubstantial    foundation   upoQj 
which  it  is  endeavored  to  raise  a  technical  ex- 
cuse for  pronouncing  a  deed  voidable  and  a. 
devise  absolutely  void.    The  true  and  conclu- 
sive answer,  however,  to  this  indefensible  posi- 
tion of  the  complainants  is  that  it  is  uiter 
assumption  on  their  part  in  declaring  a  devise- 
like this  to  be  void,  when  it  is  voidable  merelj, 
and  can  be  rendered  void  in  no  way  other 
than  by  the  act  of  the  government  itsi*lf.     No 
wrongful  act  by  a  corporation    renders    ite- 
charter  void  or  creates  any  forfeiture  with- 
out proceeding  by  which  such  forfeiture  shall, 
be  established.     A  cause  for  forfeiture  is  not. 
itself  forfeiture.    The  same  section  which  pre- 
scribes the  amount  of  property  which  this  cor- 
poration may  hold,  also  declares  that  it  may 
use  and  dispose  of  the  same  for  the  purposea^ 
for  which  it  was  organized.    Suppose  the  cor- 
poration   wrongfully  uses  or  disposes  of  it»> 
property,  could  any  party  but  the  state  inter- 
vene to  punish  the  corporation  for  such  trans- 
gression? 

Now  what  is  there  illegal,  let  ua  ask.  in  this- 
court  or  in  the  probate  court  below  acting  ia 
the  furtherance  of  beauests  that  are  simply 
voidable  and  consequently  valid  until  they  have 
been  declared  to  be  otherwise  upon  tb«  inter- 
vention of  the  state?    If  the  state  has  the  ex- 
clusive privilege,  as  it  has,  of  rendering  the 
voidable  bequest  void,  what  is  there  wrongful 
in  our  regarding  it  as  sound  andsutUcient  while 
the  question  of  iis  validity  is  not  acted  upoai 
by  the  state,  or  the  error  is  waived  or  permit- 
ted by  the  state?    What  right  has  the  judicial^ 
branch  of  the  government  to  dictate  what  the 
state  should  do  agamst  its  will  or  its  policy, 
and  decide  a  question  for  the  state  which  the 
state  can  better  decide  for  itself?    What  right 
has  the  court  to  deprive  the  state  of  all  opix>r- 
tunity    to   determine    whether    it  will    tbua 
severelv  punish   this  corporation  for  the  mis- 
take of  the  testator  or  will  waive  or  overlook 
it?    Certainly  the  state  should  not  be  prevented 
from  making  such  election.     If  courts  at  the 
instigation  of  heirs  can  refuse  to  act  upon 
voidable  bequests  as  valid  until  avoided  by  the 
state,  then,  as  a  matter  of  course,  the  state  caa 
practically  never  have  any  opportunity  to  ex- 
ercise its  discretion   in  such  a  case  any  more 
than  as  if  such  right  never  existed,  and  the 
court  would  be  assuming  the  prerogative  oT 
really  acting  in  optx)sition  to  the  state.     The 
court  could  not  exercise  any  broad  discretion 
in  the  solution  of  the  question,  while  the  state 
could.  It  certainly  is  an  excellent  policy  to  refer 
siich  questions  to  the  discretionary  power  of  ilie 
state,  which  can  determine  them,  according  to- 
the  circumstances,  upon  the  great  principles  or 
justice  and  generosity,  and  in  conformity  witU 
the  wishes  and  welfare  of  the  whole  commun- 
ity.    Among  so  many  societies  and  associationa 
as  are  organized  under  the  general  statute  there 
will  always  be  exceptional  cases  where,  f rook 
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tbeir  amount  of  busineas  or  other  causes  they 
baTe  come  to  exceed  the  HmitatioD  of  capital 
allowed  them,  and  it  is  reasonable  that  the 
state  should  have  the  privilege,  if  it  pleases,  of 
relaxing  the  statutory  restraints  in  such  excep- 
tional cases.  And  the  circumstances  of  the 
present  case  make  the  strongest  appeal  for  the 
protection  of  this  devisee  aftainst  the  loss  of 
the  generous  gifts  to  it  from  one  who  loved  the 
institution  as  he  would  have  his  child,  and  who 
devoted  to  its  interests  his  time  and  services, 
and,  as  he  supposed,  a  goodlv  share  of  his 
estate  which  had  been  earned  by  his  industry 
and  economy  for  a  long  lifetime.  And  it  may 
not  be  amiss  to  state  the  fact  that  the  legisla- 
ture has  lately  increased  the  limitation  ofcap- 
ital  which  the  infirmary  may  hold  from  one 
hundred  thousand  to  one  million  of  dollars. 

There  is  but  little  authority,  either  English 
or  American,  favoring  the  conclusion  that  be- 
quests or  devises  not  strictly  authorized  by 
WW  are  to  be  considered  void  Instead  of  voida- 
ble This  will  be  seen  in  the  examination  of 
cases  in  this  country  to  be  made  in  the  progress 
of  this  discussion.  But  it  may  also  be  worth 
the  while  to  notice  what  applicatinn  has  been 
made  of  the  principle  by  the  English  courts  in 
view  of  the  statutes  of  mortmain  as  existing  in 
that  country.  In  Grant  on  Corporalions,  a 
reputable  English  work  on  the  subject,  at 
page  *101,  the  author  states  the  doctrine  as 
follows:  '*The  meaning  of  the  term  'unlicensed 
corporation' is  this.  As  was  observed  above, 
the  conveyance  of  lands  to  a  corporation  was 
not  made  void  to  all  intents  and  purposes  by 
the  statutes  of  mortmain,  but  only  voidable  at 
the  option  of  the  lords  and  the  Crown;  conse- 
quently if  the  mesne  lords  and  the  Crown  all 
consented  to  waive  the  escheat,  each  in  their 
respective  rights,  the  corporation  to  whom  the 
land  was  granted  enjoyed  the  property  unmo- 
lested. In  process  of  time  the  rights  of  the 
lordA  becoming  difiScult  to  trace,  a  license  from 
the  Crown  was  generally  considereti  sufQcient 
to  ascertain  the  night  of  property  to  the  corpo- 
ration; and  this  license  it  became  usual  for  cor- 
poral ions  to  obtain  from  the  Crown,  enabling 
them  to  take  lands  to  such  a  value,  notwith- 
standing the  statutes  of  mortmain.  In  strict- 
ness, however,  the  license  to  hold  in  mortmain 
was  only  a  waiver  of  the  right  of  the  Crown 
to  enter  on  the  lands  alienat^:  for  as  no  royal 
charter  can  per  m  take  away  the  property,  or 
prejudice  the  interest  of  the  subject,  such  license 
did  not  abrogate  the  right  of  the  mesne  lords 
to  enter,  and  therefore  with  respect  to  them 
tbe  corporation  was  not  secure  until  the  lapse 
of  the  periods  respectively  limited  for  tbe  as- 
sertion of  their  righu.  In  fact  the  King's 
license  had  only  the  effect  of  waiving  tbe 
Crown's  right  to  the  escheat,  etc.,  etc."  The 
author  further  says:  **The  question  is  of 
the  more  importance,  as  there  is  no  doubt 
that  many  corporations  have  greatly  exceeded 
tbe  limits  of  their  license,  and  hold  such  sur- 
plus lands  without  any  right  derived  from  it 
for  their  doing  so.  It  is  clear,  however,  that 
if  a  corporation  have  exhausted  their  license 
to  hold  in  mortmain,  the  fact  does  not  make  a 
devise  or  conveyance  to  them  void.  Tbe 
only  result  is,  that  they  may  take,  though, 
unless  they  can  obtain  an  extension  by  tbe 
Crown  of  their  license  they  cannot  hold  the 
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lands,  unless  the  mesne  lords  and  tbe  Crown 
choose  to  sleep  upon  tbeir  respective  titles." 

Tbe  cases  in  this  country,  most  of  tbent 
which  favor  the  principle  that  an  estate  in  tbe 
condition  this  is  goes  to  the  heirs  of  a  testator 
rather  than  to  the  devisee,  seem  to  inculcate 
tbe  idea  that  the  heirs  may  waive  tbeir  right 
so  as  to  allow  the  estate  to  pass  to  the  devisee. 
And  we  have  not  the  slightest  doubt  that,  but 
for  the  interference  of  the  heirs  in  the  present 
case  by  this  bill  in  equity,  no  obstacle  would 
have  stood  in  the  way  of  a  complete  adminis- 
tration of  the  testator's  estate  according  to  his 
clearly  expressed  intention.  No  court  would 
have  bad  the  least  hesitation  in  following  the 
ordinary  course  of  procedure,  or  would  have 
entertained  tbe  thougbt,  suo  moio,  of  institut- 
ing inquiry  to  see  whether  the  bequests  in 
question  were  valid  or  not.  But  why  should 
a  bequest,  invalid  when  not  consented  to  by  tbe 
heirs,  become  unolHectionable  when  such  con- 
•sent  is  obtained  ?  If  illegal  as  coming  from  the 
testator,  why  not  just  as  illegal  when  coming 
from  the  testator  and  bis'  heirs?  Such  consid- 
erations as  these  iro  to  show!  how  illo^cal  and 
untenable  a  position  it  is  to  denominate  the 
devises  and  bequests  in  the  present  will  abso- 
lutely void. 

Each  side  relies  on  certain  authorities  in  de- 
fense of  its  position,  and  between  the  two  sides 
many  have  been  referred  to.  The  first  one 
relied  on  by  the  complainants,  and  probably 
one  of  the  earliest  decisions  on  the  question  in 
this  country,  is  Davidson  College  v.  Ghamhere, 
reported  in  1857,  in  8  Jones,  £q.  258.  The  same 
question  arose  there  that  exists  here,  and  tbe 
case  was  decided  according  to  the  contention 
of  tbe  complainants  in  this  case.  It  went  on 
the  theory  that  as  the  college  was  seeking  to- 
obtain  an  illegal  bequest,  the  law  could  not 
assist  it  to  do  so,  and  that  the  bequeat  was  ab- 
solutely void.  It  was  a  severe  and  technical* 
decision,  reasoned  out  without  the  aid  of  au- 
thorities as  few  in  this  country  existed  to  throw 
light  on  the  subject  at  that  time.  But  the 
opinion  admits  that  its  severe  doctrine  did  not 
apply  to  real  estate  and  only  to  personal  prop- 
erty. Should  that  be  the  law  in  this  state,  and 
we  do  not  see  why  not  if  the  law  of  that  case 
is  to  prevail  here,  it  may  turn  out  that  tbe 
residuary  clause  here  is  valid  as  operative  only 
on  real  estate.  But  incur  Judgment  tbe  dis- 
senting opinion  in  that  case  by  Nash,  Ch.  J.,, 
is  more  satisfactory  than  the  prevailing  opin-. 
ions  delivered  by  tbe  two  associate  justices. 
The  argument  of  the  chief  Justice  Is  more  in 
consonance  with  the  doctrine  which  has  grown 
up  since  that  day.  The  chief  justice,  after 
declaring  that  the  restriction  as  to  amount  of 
corporate  property  is  merelv  directory,  and 
that  tbe  bequest  was  not  void  but  at  the  most 
voidable,  goes  on  to  say:  "If  the  restriction 
is  a  condition,  it  is  a  condition  subsequent,  for 
a  breach  of  which  no  action  can  be  taken 
against  a  corporation  but  by  the  sovereign, 
and  with  the  latter,  and  its  ofiScials,  it  is  a  mat- 
ter of  discretion,  whether  a  forfeiture  will  be 
enforced  or  not  To  work  a  forfeiture  of 
chartered  privileges,  there  must  be  something 
more  than  -accidental  negligence,  excess  of 
power,  or  mistake;  there  must  be  something 
wrong  arising  from  wilful  abuse  or  neglect. 
.  .  .  There  is  here  no  forfeiture,  for  none  haa 
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heeu  Judicially  pronounced.  Let  it  be  granted 
that  by  taking  the  whole  of  the  property  de- 
mised, the  total  amount  in  value  would  exceed 
^hat  the  corporation  was  entitled  to  possess. 
:and  thereby  its  charter  might  be  forfeited,  can 
the  defendant,  the  executor  or  the  next  of  kin, 
takeadvantapfeof  the  breach  of  the  condition  in 
these  proceedings?  A  charter  Is  a  contract  be- 
tween the  corporation  and  the  sovereign.  It 
is  well  settled  that  none  but  the  parties  or  their 
privies  can  take  advantage  of  a  breach  of 
>a  condition.  Now,  neither  Mr.  Chambers 
[donor]  nor  bis  executor,  nor  his  next  of  kin, 
•are  any  parties  or  privies  to  the  contract, — 
vpon  what  principle,  then,  is  it,  that  the  exec- 
utor can  rei^use  his  assent  to  the  legacy  to  the 
-college,  or  upon  what  principle  can  the  next 
-of  kin  claim  it,  or  any  portion  of  11  ?"  And 
the  chief  justice  considers  man^  English  cases 
in  support  of  his  plain  propositions,  and  we  are 
only  prevented  from  quoting  more  at  length 
from  his  opinion  by  the  want  of  space. 

The  next  case  cited  by  the  complainants  is 
ihat  of  Cromie  v.  JjOuimU^  Orphant^  Home  iyoc. 
-3  Bush,  865,  decided  In  1867.  And  this  case 
we  consider  more  favorable  to  the  party  against 
whom  it  is  cited  than  to  the  party  citing  it.  It 
appears  that  a  citzen  of  Kentucky  made  difft^r- 
•ent  bequests  in  his  will  and  among  them  one  to 
4in  incoi-porated  society  in  the  state  of  New 
York,  which  already  possessed  all  the  property 
that  the  laws  of  New  York  allowed  It  to  have 
for  its  capital.  The  testator's  heirs  contested 
the  validity  of  the  bequest  on  that  account. 
The  opinion  of  the  court  is  peculiar  and  savors 
•a  Utile  of  Judicial  sectionalism.  While  it  was  ad- 
mitted that  the  remedy  for  taking  an  excess  of 
•capital  would  be  in  a  forfeiture  of  some  kind, 
•and  that  the  forfeiture  would  belong  to  the 
:6tate  of  New  York,  still  it  was  thought  inex- 
pedient to  send  it  there  because  that  stale 
might  apply  the  proceeds  of  any  forfeiture  for 
purposes  different  from  the  objects  to  which 
the  same  would  be  applied  in  Kentucky:  and 
80  it  was  held  that,  as  Kentucky  could  not 
•«vail  itself  of  any  forfeiture  for  the  fault  of  a 
foreign. corporation,  and  as  New  York  should 
sot  have  it  und«>r  the  circumstances,  the  heirs 
•of  the  testator  living  in  Kentucky  better  have 
the  benefit  of  the  same.  But  the' court  speaks 
significantly  on  the  legal  question  as  follows: 
"The  question  of  title  is  between  the  corpora- 
tion and  the  owner  of  the  forfeited  right.  .  . 
.The  limitation  in  this  case  is  a  mere  matter  of 
-state  policy,  and  the  state  of  New  York  alone 
•can  take  advantage  of  its  violation."  And  then 
the  court  eoes  on  to  justify  iis  withholding 
from  New  York  what  it  admits  belongs  to  that 
«tate,  and  its  giving  the  same  to  the  heirs,  in 
the  manner  following:  "But  notwithstanding 
this  legal  conclusion,  should  a  court  of  equity 
•enforce  the  devise  agaiost  the  heirs  when,  if  the 
limitation  has  been  transqended,  the  state  of 
New  York  may  take  from  the  devisee  the  ex- 
cess over  the  maximum  of  the  prescribed 
value,  and  this  court  might  thus  give  It,  what- 
•ever  it  may  be,  to  an  object  never  contemplated 
by  the  testator,  and  to  which  he  never  would 
have  devised  it?  The  answer  is,  clearly  not." 
The  opinion  concedes  the  point  precisely  as  the 
defense  in  the  present  case  claims  it  to  be,  but 
avoids  its  enforcement  on  account  of  the  pe- 
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culiar  situation  of  the  parties  to  be  affected  by 
the  result. 

The  case  of  Chamberlain  ▼.  Chamberlain,  48 
N.  Y.  4V4,  is  cited  by  the  complainants  as  an 
authority  favoring  the  position  espoused  by 
them.  The  opinion  on  this  point  is  not  forti- 
fied by  any  antborities,  is  quite  brief  as  far  as 
relates  to  the  present  question,  and  ^ives  as  a 
reason  for  its  conclusion  that  ''unlimited  trusts 
of  this  character  might  become  an  unmitigated 
evil."  But,  let  us  ask,  is  that  a  question  for 
the  courts  to  determine,  or  is  it.  for  the  state? 
a  judicial,  or  is  it  a  governmental,  power  or  pol- 
icy? Cannot  the  state  by  its  representative 
officers  regulate  the  tendency  of  the  so-called 
evil  with  their  power  of  instituting  proceed- 
ings for  forfeitures  and  escheats,  or  cannot  the 
state  by  its  legislative  power  entirely  prevent  it 
by  penalties  or  provisions,  to  that  end  when- 
ever it  sees  fit  to  do  so? 

But  the  opinion  in  the  case  cited  admits  as 
much  when  it  goes  on  to  say:  ''Doubtless  the 
restriction  upon  corporations  is  a  govern  mental 
regulation  and  one  of  policy,  and  to  be  en- 
forced by  the  government."  That  is  precisely 
what  the  respondents  are  contending  for. 
Then  the  opinion  adds:  '  'But  an  individual 
whose  interests  will  be  affected  .  .  .  may 
assert  and  insist  upon  the  limitation  as  a  re- 
striction." There  is  precisely  the  differenca 
between  that  case  and  this.  The  effect  of  the 
reasoning  in  that  caae  is  that  such  an  excessive 
bequest  is  voidable  only  and  not  void,  but  that 
it  may  be  avoided  by  the  government  or  by  the 
heirs  of  the  testator.    On  the  other  band,  the 

£  recent  respondents  admit  that  such  a  bequest 
voidable,  and  contend  that  it  can  be  avoided 
only  by  the  state, — that  the  bequest  is  not  of 
itself  a  forfeiture,  but  at  most  a  cause  for  for- 
feiture. It  seems  to  us  inconsistent  to  declare 
that  the  heir  has  the  same  right  as  the  state,  for 
in  stich  case,  as  we  have  said  before,  the  heir 
would  practically  have  the  exclusive  right  of  re- 
pudiation ^nd  the  state  have  none.  Should  not 
the  state  control  its  own  policy  and  action  on 
the  question?  Nor  do  we  see  how  the  appre- 
hended evil  of  trusts  is  going  to  be  prevented 
by  regarding  deeds  of  trust  voidable  and  de- 
vises void. 

The  complainants  also  rely  very  much  on  the 
OorneU  Unxterniy  Case,  reported,  in  18b8,  un- 
der the  title  of  Re  MeOraw,  111  N.  Y.  66,  2  L. 
R.  A.  887,  a  strongly  stated  case  and  in  point 
here,  excepting  as  the  New  York  policy  differs 
from  the  policy  maintained  elsewhere,  and  as 
the  municipal  law  there  diffei:s  from  the  stat- 
utes of  other  states  and  especially  from  the 
statutory  system  of  our  own  state.  It  is  there 
held  that  such  devises  and  bequests  a&  these  are 
absolutely  and  irrevocably  void,  and  in  this  re- 
spect the  case  is  not  wholly  consistent  with  the 
views  expressed  by  the  same  court  in  the 
Chamberlain  Caee  already  commented  on,  and 
is  in  great  advance  of  any  doctrine  expressed 
in  any  previous  case  in  that  state.  The  result 
Is  reached  by  an  interpretation  *'of  the  ffeneral 
statutes  of  the  state  relating  to  the  orminization 
and  holding  of  properly  by  corporations  of  the 
class  of  Cornell  University  as  the  same  have 
been  affected  by  the  terms  of  the  special  char- 
I  ter  granted  to  it."  While  in  our  own  state  we 
I  have  no  statute  affecting  the  question  outside 
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of  tbe  terms  of  tbe  corporate  charter  itself,  or 
of  tbe  general  law  authorizing  the  charter, 
the  I^ew  York  Code  contains  clauses  touching 
tbe  ability  of  corporations  lo  acquire  property 
'wbich  ber  court  construes  to  be  expressly  and 
•utterly  prohibitory.     The  provisions  are   of 
themselves  severe  and  they  are  also  strictly  and 
^severely  construed  by  the  New  York  court. 
This  same  case  came  before  the  Supreme  Court 
*of  tbe  United  States  afterwards,  and  that  court 
•declined  to  review  the  decision  of  the  New 
York  court  of  appeals  upon  the  ground  that  no 
^F^eral  (question  was  presented,  inasmuch  as 
^e  decision  sought  to  be  reviewed  was  based 
11  pen  the  charter  of    the  University  and  the 
cnuDtdpal  law  of  the  state  of  New  York.  Cor- 
neU  University  ▼.  Fkske.  186  U.   8.  152,  84  L. 
«d.  427.    The  statute  of  wills  in  New  York  is 
disabling  and  restraining  in  its  character  and 
prohibits  a  devise   to  a   corporation    unless 
specially  permitted  by  its  charter  or  by  some 
statute  to  take  property  by  devise.    Her  stat- 
utes on  analogous  subjects  have  been  restrict- 
ive and  her  decisions  have  been  accordingly. 
Its  Code  forbade  a  charitable  trust  to  be  created 
■upon  real  estate.    Its  decisions  decline  to  up- 
hold a  trust  when  a  trust  exists  without  a  trus- 
tee, differing  therein  from  the  decisions  of 
•other  states.     Mr.  Schouler  (Schouler,  Wills, 
■§  26,  note)  says:  "Under  the  policy  of  the  New 
York  Code  an  unincorporated  association  ap- 
pears to  be  treated  with  little  favor  as  tbe  bene- 
^ciary  of  a  devise."    The  same  restrictive  pol- 
icy led  its  highest  court  to  hold  that  a  mort- 
gage to  a   national   bank    to  secure   future 
4uivance8  as  well  as  past  indebtedness  was  void 
{Crocker  v.  Whitney,  71  N.  Y.  161)  and  this  doc- 
trine was  overruled  by  the  more  liberal  policy 
of  the  United  States  Supreme  Court  in  ^a- 
iional  Bank  v.  Whitney,  108  U.  S.  99,  26  L.  ed. 
443.    In  Bainey  v.  LAtng,  58  Barb.  453,  the 
supreme  court  of  New  York  in  a  carefully  ar- 
^ed  and  considered  case  precisely  like  the 
present  decided  that  the  devise  was  valid  as 
:against  all  parties  but  the  state,  and  the  differ- 
•ence  between  that  opinion  and  the  one  rendered 
by  the  court  of  appeals  is  that  the  one  pro- 
-ceeds  upon  the  liberal  policy  more  generally 
^entertained  by  courts  and  tbe  other  was  gov- 
•erned  by  the  more  restricted  and  peculiar  pol- 
icy of  the  Code  and  courts  of  New  York.   The 
•ease  of  Woodv,  Hammond,  16  R.  I.  98,  is  also 
relied  on  by  the  complainants  as  an  authority 
of  importance  in  their  favor,  a  case  which  fol- 
lows the  opinion  of  tbe  New  York  court  in  the 
MeGrato  Ccue,  jind  in  pdint  corroborates  that 
opinion.    See   also   Coggeahall   ▼.    ffome  for 
Friendless  Children,  18  R.  I.  606.    The  only 
other  ease  cited  on  this  branch  of  the  case  in 
behalf  of  the  complainants  is  DeCamp  v.  Dob- 
bins, 81  N.  J.  Eq.  671,  and  as  the  defense  also 
Telies  on  tbe  same  case  reported  in  an  earlier 
'volame,  we  will  defer  commenting  on  that  au- 
thority until  we  make  a  cursory  review  of 
-some  of  the  adjudged  cases  cited  on  the  other 
4ide  of  tbe  question. 

In  opposition  to  the  doctrine  attempted  to  be 
maintained  by  the  complainants,  the  respond- 
-ents  have  cited  quite  an  array  of  cases,  both  of 
a  direct  and  indirect  bearing  on  the  question, 
^me  of  which  will  receive  our  examination. 

The  first  on  the  list  is  Jone^^  v.  Habersham, 
107  U.  3.  174,  27  L.  ed.  401,  a  case  of  devise 
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precisely  in  point,  where  Gray,  J.,  delivering 
the  opinion  of  the  court,  said:  "But  there  are 
two  conclusive  answers  to  this  argument.  1st., 
Restrictions  imposed  by  tbe  charier  of  a  cor- 
poration upon  the  amount  of  property  it  may 
hold  cannot  be  taken  advantage  of  collaterally 
by  private  persons,  but  only  ...  by  the 
state  which  created  it."  This  case  is  assailed 
in  tbe  argument  of  counsel  in  several  ways, 
and,  we  inink,  without  actual  effect.  It  is 
said  that  it  is  brief,  but  its  brevity  indicates 
the  assurance  which  the  learned  justice  felt 
that  his  proposition  was  correct  It  is  also 
objected  to  the  force  of  the  opinion  that  two 
grounds  are  given  for  the  result  to  stand  upon. 
But  the  ground  invoked  by  the  respondents  is 
first  given  as  of  first  importance,  and  this  as 
well  as  the  other  ground  is  declared  to  be  con- 
clusive. It  is  further  objected  that  the  cases 
cited  in  support  of  the  proposition  of  the  opin- 
ion are  not  pertinent  to  the  issue.  The  opin- 
ion does  not  discuss  the  very  fine  distinction, 
which  the  complainants  contend  for.  between 
a  gift  by  devise  and  a  gift  by  deed,  for  tbe  rea- 
son undoubtedly  that  the  court  entertained  tbe 
belief  that  there  is  no  real  difference  between 
the  two,  and  that  either  is  voidable  only,  and 
not  void.  And  so  the  cases  in  support  of  tbe 
opinion  are  cited  from  both  classes  of  the 
authorities.  One  voidable  mode  of  gift  can- 
not differ  from  any  other  voidable  mcxle  in  its 
consequences  and  effect.  And  if  it  be  admitted 
that  a  devise  of  tbe  kind  in  question  is  only 
voidable,  all  that  the  complainants  are  contend- 
ing for  falls  to  the  ground.  The  learned 
counsel  for  the  complainants  does  not  notice 
the  fact  that  the  same  case  came  to  the  su- 
preme court  by  appeal  from  the  circuit  court 
below,  where  it  was  elaborately  discussed  by 
counsel  and  court,  on  this  and  other  points, 
Mr.  Justice  Bradley  of  the  supreme  court  sit- 
ting in  the  capacity  of  a  circuit  judge,  and 
delivering  the  opinion  of  that  court,  reported 
in  8  Woods,  448,  in  which  opinion  the  learned 
justice,  among  other  things,  remarks  as  fol- 
lows: "It  seems  to  us,  however,  that  the  gift 
to  the  Gkorfifia  Historical  Society  is  not  void. 
.  .  .  This,  if  the  society  accepted  tbe  trust, 
may  have  been  cause  of  forfeiting  its  charter; 
but  the  gift  would  none  tbe  less  be  vested  in  it. 
to  hold  ot  herwise  would  be  to  render  tbe  society 
exempt  from  any  inquiry  on  tbe  subject  at  the 
suit  of  the  state.  .  .  .  Certain  things  are 
fflira  tires  ot  a  corporation;  but  when  it  baa 
the  power  to  hold  property,  and  is  forbidden 
to  hold  beyond  a  certain  amount,  the  matter 
being  one  of  degree  merely,  or  of  more  and 
less,  this  is  not  a  question  ofvUra  tires,  but  of 
violation  of  its  charter.  A  contrary  rule 
would  involve  many  absurdities  [the  court 
here  stating  some  of  them].  The  corporation 
may  be  amenable  to  the  penalty  of  violating 
its  charter.  Individuals  cannot  call  it  in  ques- 
tion: its  tenants  must  continue  to  pay  its  rents, 
and  its  debtors  their  debts;  the  state  alone  has 
the  right  to  proceed  against  it.  Tbe  state  may 
or  may  not  see  fit  to  do  so.  It  would  depend 
on  the  circumstances  of  the  case,  the  great- 
ness of  the  excess,  the  causes  which  led  to  it, 
etc.  The  state  may  condone  the  offense.  The 
legislature  may  relieve  by  enlarging  its  pow- 
ers." The  late  Justice  Bradley  was  far- 
famed  as  an  original  thinker,  and  his  idea  that 
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If  the  contrary  rule  prevailed  a  corporation 
could  never  be  punished  for  accepting  a  bequest 
which  .gave  it  property  of  value  above  the 
limit  allowable,  because  it  could  defend  upon 
the  ground  that  the  bequest  was  completely 
void,  is  certainly  original  and  forcible. 

A  similar,  if  not  tbe  same,  question  arose  in 
National  Bank  v.  Whitney,  103  U.  8.  09.  26 
L.  ed.  448.  affecting  the  pre.«entcase  in  several 
respects.  The  ctise  was  first  decided  by  the 
New  York  court  of  appeals  and  its  decision 
reversed  by  the  Supreme  Court  of  the  Cniied 
States.  Tbe  national  banking  act  allowed 
banks  instituted  by  its  authority  to  take  mort 
gages  on  real  estate  for  certain  specified  pur- 
poses "and  no  other."  This  bank  took  a 
mortgage  on  real  estate  to  secure  past  indebted- 
ness and  also  for  such  future  advances  as  the 
bank  might  furnish  the  mortgagor.  The  latter 
branch  of  the  transaction  was  directly  forbid- 
den by  the  banking  act,  the  security  not  being 
for  o^e  of  the  purposes  permitting  it  to  be 
taken,  and  was  declared  by  the  New  York 
court  to  be  utterly  void,  but  by  the  supreme 
court  to  be  voidable  only  until  rendered  void 
by  some  action  on  the  part  of  the  Federal 
government.  In  the  appellate  court  Field,  J., 
in  the  opinion  says:  "Disregard  of  them  only 
laid  the  association  open  to  proceedings  by  the 
government.  Tbe  impending  danger  .  .  . 
of  a  judgment  of  ouster  and  dissolution  was, 
we  think,  the  check,  and  none  other,  con- 
templated by  Congress."  "The  consequence 
insisted  upon  did  not  follow;  that  the  statute 
did  not  declare  such  security  void,  but  was 
silent  on  the  subject;  that  bad  Congress 
80  intended  it  would  have  been  easy  to  say 
80."  All  of  this  reasonine  is  as  fitting  in  the 
present  case  as  in  that.  There  is  nothing  in 
the  statute  or  charter  of  the  infirmary 
stating  that  either  deed  or  devise  to  it  bestow- 
ing more  property  upon  it  than  $100,000  shall 
be  void.  We  have  already  sufficiently  dis- 
cussed tbe  position  that  the  law  commits  no 
wrong  to  actively  participate  in  the  execution 
of  merely  voidable  bequests,  for  the  reason 
that  such' bequests  are  to  be  considered  valid 
by  the  courts  until  vacated  or  avoided  by  tbe 
state  through  its  representative  officers.  But 
that  fallacious  position  of  the  complainants,  as 
we  think  it  i8,  was  involved  in  the  case  cited. 
The  bank  was  the  plaintiff,  asking  for  the  aid 
of  the  law.  not  for  defending  a  possession,  but 
for  obtaining  possession.  It  never  had  any 
actual  possession  of  the  land  or  its  proceeds. 
Subsequently  mortgagees  of  tbe  same  property 
had  the  possession  first  of  the  land  and  then  of 
its  proceeds.  The  bank  was  not  sent  out  of 
court  as  a  party  unworthy  on  that  account 
the  protection  of  the  court.  Feeling  the  force 
with  which  this  case  presses  against  their  posi- 
tion the  complainants  contend  that  there  is  a 
substantial  difference  between  that  case  and 
this.  We  think,  however,  that  the  principle 
supporting  both  cases  is  essentially  the  same, 
and  mufft  seem  to  be  so  to  the  mind  of  an  im- 
partial investigator.  The  legal  authors  so 
estimate  it,  as  will  be  seen  hereafter. 

Vidal  V.  Philadelphia,  48  U.  8.  2  How.  127, 
11  L.  ed.  205,  may  also  well  be  regarded  as  a 
slenificnnt  authority  on  the  question,  where 
Story,  J.,  says:  "IJf  tbe  trusts  were  in  them- 
selves valid  in  point  of  law,  it  is  plain  thatnei- 
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ther  the  heirs  of  tbe  testator,  nor  any  other 
private  persons,  could  have  any  rigbt  to  loq  lire 
into,  or  contest  the  right  of  the  corporation  to- 
take  the  property,  or  to  execute  the  trusts; 
but  this  right  would  exclusively  belong  to  tb»- 
state  in  its  sovereifrn  capacity,  and  in  its  sole 
discretion,  to  inquire  into  and  contest  the  same- 
by  a  quo  warranto,  or  other  proper  judiciat 
proceeding." 

In  harmoDv  with  these  Federal  cases  is  the- 
very  recent  decision  of  the  same  question  by 
tbe  Maryland  court  of  appeals  in  the  case  oT 
Hannon  v.  Little  Sitters  of  the  lloor,  79  Md. 
484,  82  L.  U.  A  208  (affirmed  January.  189r 
in  Congregational  Church  litdg,  Soe,  v.  heerett^ 
85  Md.   70,   85  L.  R  A.  608),  in  which  tbe 
court  gives  its  reasons  for  preferring  tbe  adop- 
tion of  tbe  doctrine  of  the  Federal  courts  rather 
than  that  promulgated  in  the  CorneU  TJniter- 
9ity  Case  by  the  court  in  New  York.    In  that 
case  the  proceeding  was,  as  it  is  here,  by  a  bill' 
in  equity  brought  by  tbe  heirs  to  have  tbe 
devise  declared  void.    The  court  in  its  opinion* 
states  the  question  and  its  decision  of  it  clearly 
where  it  says:  *'It  cannot  be  denied  that  this- 
corporation  had  power  to  take  aud  hold  any 
esta'e  and  property  not  exceeding  the  charter 
limits,  and  the  devise,  therefore,  was  not  void 
on  its  face,  and  must  be  held  valid  as  to  all 
the  world  until  it  has  been  determined,  at  tbe- 
instance  of  the  state,  that  the  charter  has  been 
violated.     If  they  have  violated  the  law  or 
their  being  they  have  committed  a  wrong  not 
against  any  particular  individual,  but  against, 
the  state,  and  this  wrong  can  only  be  inquired 
into  by  a  proceeding  on  the  part  of  the  state. 
.    .    .    In  other  words,  the  corporation  caik 
take  property  to  any  amount,  but  can  hold  it, 
as  against  the  state,  only  to  the  amount  pro- 
vided by  its  charter."    How  does  tbe  active 
participation  of   a  court,  in  pronioting  the 
administration  of  such  a  devise.  l>ecome  wrong- 
ful, as  the  complainants  contend,  so  long  as 
tbe  wrong  on  the  part  of  the  corporation  is 
not  inquired  into  by  tbe  state,  and  the  ^tate,. 
instead  of  urging  objection,  by  its  leeislature, 
consents  thereto?    Of  couise,  in  no  sense  chd 
the  state  be  considered  as  any  party  to  tbe 
present  proceedings.    The    meaning   of  the 
argument  of  the  court  in  the  case  cited  is  that, 
while  it  is  the  law  that  a  charitable  corporatioo- 
shall  hold  only  the  amount  of  capital  pre- 
scribed by  its  charter,  it  is  also  tbe  law  that  no 
one  besides  the  state  can,  in  any  suit  or  pro- 
ceeding properly  take  notice  of  such  transgres- 
sion by  the  corporatidn. 

In  the  case  cited  tbe  court  also  says:    '^The- 
contrary  doctrine  would  make  it  very  hazard- 
ous to  take  title  from  a  corporation  with  such 
a  limitation  on  its  charter,  and  if  the  obj'^c- 
tion  could  be  made  by  anyone,  title  to  property 
once  held  by  such  corporations  would  cease  to- 
be  marketable,  litigation  would  be  promoted, 
and  courts  would  be  constantly  called  on  to- 
decide  tbe  very  difficult  questions  of  fact,  aa^ 
to  whether  the  property  of  a  corporation  does  or 
does  not  exceed  in  value  the  charter  limits.     Ii> 
the  case  now  before  us  tbe  estimates  of  the  wit- 
nesses differ  greatly,  and  a  devise  or  bequest 
would  be  held  valid  or  void  according  to  the 
estimate  adopted  by  the  court     We  think  this- 
is  one  of  those  cases  which  may  be  put  in  tbe- 
class  with  those  referred  to  by  the  late  Justice^ 
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JMfller  in  fals  diasenting  opinion  In  Fritti  y. 
Falmer,  183  U.  S.  293,  88  L.  ed.  821,  where 
lie  aa^8:  '*I  can  conceive  of  cases  where  cor- 
porations have  been  authorized  to  acquire  a 
jioiited  amount  of  real  estate,  such  as  the  legis- 
lature may  conceive  to  be  useful  and  necessary 
\o  the  purpose  for  which  they  are  organized, 
...  In  which  the  question  as  to  whether  they 
have  exceeded  that  amount .  .  .  may  be  one 
for  the  state  alone,  and  not  of  any  private  citi- 
zen." The  counsel  for  the  present  complain- 
ants argues  that  the  objection  of  ioconvenience 
should  have  but  the  slightest  influence  on  a 
question  where  so  much  principle  is  involved. 
We  think,  however,  that  the  position  of  the 
Maryland  court  in  this  respect  is  not  to  be  un- 
-derrated.  Certainlv,  titles  affected  in  the  way 
above-named  would  be  much  more  hazardous 
if  a  devise  of  the  kiod  be  declared  void.  Instead 
*of  voidable,  for  a  devise  to  all  intents  and 
purposes  void  must  remain  so  through  all  the 
mutations  of  ownership,  and  the  heirs  might 
sever  be  shutout  from  reclaiming  the  property 
thus  illegally  devised.  Many  fixed  principles 
of  the  law  have  been  established  on  grounds  of 
3X)licy  merely,  even  by  the  creation  of  legal 
-fictions  if  necessary  to  reach  a  Just  result. 
There  are  policies  within  a  policy,  questioos 
'within  a  question,  the  smaller  controTliog  the 
i;reater  question  as  the  rim  of  a  wheel  is  sup- 
ported and  controlled  by  its  spokes.  The 
<lifflcu]ty  of  applying  the  restrictive  rule  is  a 
-circumstance  worth  consideration.  In  one  of 
the  New  York  cases  where,  under  the  policy 
acted  on  in  that  state,  a  part  of  the  bequest 
•only  could  be  received,  the  decree  of  the  court 
was  that  so  much  of  the  bequest  of  money 
might  be  taken  as  would  at  7  per  cent  per 
^nnum  create  an  annuity  of  $4,000;  and  un- 
•doubtedly  the  same  fund  would  produce  to- 
•day  not  more  than  half  as  much  annuity.  Do 
not  such  considerations  help  to  induce  the  belief 
that  the  liberal  policv  advocated  by  the  de- 
fense is  the  better  policv? 

Another  case  is  cited  by  the  defense  over 
which  there  is  some  contention  between  the 
parties  as  to  its  value  as  a  precedent,  the  case 
of  Be  Camp  v.  DMim,  29  N.  J.  Bq.  86.  The 
«xact  question  arose  there  as  it  exists  here,  and 
Chancellor  Runyoo  decided  it  on  the  same 
line  on  which  the  question  was  disposed  of  in 
the  cases  of  the  Federal  supreme  court,  al- 
though the  chancellor  thought  the  same  result 
might  be  reached  also  upon  another  ground  dis- 
<rlosed  by  the  facts.  The  case  appears  again  on 
appeal  in  81  N.  J.  Eg.  669,  when  the  first 
decree  was  affirmed,  Beasley,  Ch.  J.,  writing 
^n  opinion  sustaining  the  decree  upon  aground 
other  than  that  selected  by  the  chancellor  and 
in  opposition  to  the  latter's  opinion.  The 
counsel  here  assumes  that  the  whole  court 
adopted  the  views  of  Chief  Justice  Beasley. 
The  case  does  not  show  such  a  thing.  In 
closing  his  opinion  the  chief  Justice  says:  "  I 
ahall  vote  to  affirm  the  decree,"  and  there- 
upon it  is  stated  by  the  reporter  that  the  decree 
below  was  unanimously  affirmed.  It  is  not 
intimated  upon  what  ground  the  numerous 
members  of  that  court  cast  their  votes,  whether 
npon  the  opinion  of  the  chancellor  or  that  of 
the  chief  justice,  and  there  was  no  occasion 
that  it  should  appear.  On  the  contrary,  we  think 
we  are  Justified  in  the  inference  that  the  chan- 


oellor  was  supported  by  the  court  excepting  the 
chief  Justice,  and  we  notice  that  another  court 
has  the  same  supposition.  Wood  v.  JJamtnond, 
16  R.  I.  98,  cited  supra.  The  chancellor 
stated  (29  N.  J.  Eq.  41)  the  essential  conclusion 
arrived  at  in  his  opinion  as  follows:  *'If  such 
limitations  did  in  fact  exist,  it  would  not  in- 
capacitate the  corporation  from  taking  the  gift, 
although  its  propertv  at  the  time  of  receiving 
the  gift  was  of  the  full  annual  value  of  $2,000. 
If  a  corporation  takes  land  by  grant  or  devise 
in  trust  or  otherwise  which  by  its  charter  it 
cannot  hold,  its  title  is  good  as  against  third 
persons  and  strangers:  the  state  alone  can  inter- 
fere." 1  Perry,  Tr.  §  45;  Wade  v.  American 
Colonization  8oe.  7  Smedes  &  M.  663.  45  Am. 
Dec.  324.  And  agHin,  if  the  limitation  did  in 
fact  exist,  the  legislature  might  remove  the 
restriction  and  permit  the  corporation  to  ex- 
ecute the  trust  or  authorize  it  to  receive  the 
gift  and  administer  the  trust  notwithstanding 
the  limitation.  This  court  will  not  suffer  a 
trust  to  fail  for  want  of  a  trustee,  but  will 
uphold  the  trust  for  a  reasonable  time,  when 
necessary  in  order  to  enable  the  trustee  to 
obtain  the  requisite  authority  to  take  and  ex- 
ecute it:  cites  Bridges  v.  Pleasants,  4Ired.  Eq. 
26,  30,  44  Am.  Dec  94;  Inglis  v.  Sailor^s  Snug 
Harbor,  28  U.  8.  8  Pet.  99,  7  L.  ed,  617. 

In  ffamther  v.  Ilamsher,  182  111.  278,  8  L. 
R.  A.  556.  where  the  validity  of  a  devise  was 
involved,  it  is  said  in  the  headnote  of  the 
case:  "Whether  the  corporation  exceeds  its 
power  in  receiving  land  by  gift  or  devise,  is  a 
question  alone  for  the  state.  And  in  the  opin- 
ion the  court  says:  *'If  the  Young  Men's 
Christian  Association  of  Decatur  has  exceeded 
in  extent  lis  power  of  holding  real  estate,  ap- 
pellant, [heir]  we  conceive,  cannot  take  advan- 
tage of  toe  fact.  Alexander  v.  Tolleston  Club, 
110  HI.  65.  Where  a  corporation  may.  for 
some  purposes,  acquire  and  hold  the  title  to 
real  estate,  it  cannot  be  made  a  question  by 
any  party,  except  the  state,  whether  the  real 
estate  has  been  acquired  for  the  authorized 
uses  or  not.  Rayward  v.  Bavidson^  41  Ind. 
214.  There  being  capacity  to  purchase  or 
to  receive  by  devise,  whether  the  corporation, 
in  so  purchasing  or  receiving,  exceeds  its  power 
is  a  question  between  it  and  the  state,  and 
does  not  concern  appellant." 

In  a  peculiar  case  or  devise  in  Massachusetts, 
Baker  v.  Clarke  Institntion,  110  Mass.  88,  the 
court  says:  "The  purposes  and  object  of  the 
trust  are  distinctly  set  forth.  If  its  full  execu- 
tion had  been  found  to  be  impossible  by  reason 
of  the  continued  incapacity  of  the  cestui  qve 
trust  io  take  the  whole  fund,  it  might  have  be- 
come neceffi^ary  and  proper  for  the  court  to  de- 
clare a  resulting  trust,  as  to  the  excess,  in  favor 
of  the  next  of  kin,  to  be  applied  by  law,"  citing 
the  New  York  case  of  Chamberlain  v.  Charts 
berlain,  48  N.  Y.  424,  for  that  proposition. 
Later  in  the  opinion  the  court  says;  "But 
even  if  it  was  intended  to  evade  or  disregard 
the  limit  of  le^l  capacity,  we  are  not  prepared 
to  hold  that  it  would  render  the  bequest  in- 
valid, either  io  whole  or  for  the  excess."  And 
the  court  further  adds:  "But  we  cannot  doubt 
that  the  removal  by  the  legislature  of  such  a 
restriction  upon  the  capacity  of  the  corpora- 
tion, before  the  complete  execution  of  the  trust, 
will  enable  it  to  receive  the  whole  fund  for  its 
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benefit,  aUbou^h  [for  peculiar  reasons  not  im- 
portADt  here],  it  coald  not  do  so  at  the  time 
the  will  took  effect."  Here,  certainly,  Is  seen 
the  idea  of  the  court,  that  the  excessive  bequest 
was  DO  more  than  a  voidable  act,  indirectly 
said  as  strongly  as  if  directly  expressed.  Mr. 
8cbouler  in  his  work  on  Wills,  ^  24,  under  the 
belief  that  receivinff  an  excessive  amount  of 
capital  is  a  voidable  act  merely,  as  will  be 
seen  by  a  later  reference  to  his  lext,  says,  in 
a  note:  "Enabling  acts  of  this  character  are 
frequently  met  in  the  special  legislation  of 
American  states  at  each  session,  that  of  Mass- 
achusetts for  instance." 

Chamberi  v.  St.  Louis,  29  Mo.  548,  is  a  case 
of  a  devise  of  property  to  a  municipal  corpora- 
tion for  certain  purposes,  and  the  question  was 
as  to  what  extent  the  corporation  could  take 
and  hold  the  property.  In  this  case  the  court, 
among  other  things,  said:  "It  is  a  matter 
between  the  state  and  the  city.  The  law  is 
only  directory  in  relation  to  corporations  tak- 
ing lands,  tt  imposes  no  i)enalty  nor  does  it 
in  terms  avoid  the  conveyance.  Nowhere  is  a 
corporation  in  express  terms  prohibited  from 
taking  and  holding  lands.  ...  It  is  not  for 
the  courts  in  a  collateral  way  to  determine  the 
question  of  misuser  by  declaring  void  convey- 
ances made  in  good  faith."  The  city  was 
authorized  to  acquire  land  necessary  only  for 
its  municipal  purposes.  The  case  of  Hnyward 
T.  Vatiduon,  41  Ind.  212,  involved  a  similar 
question  upon  a  devise  to  county  commission- 
ers for  the  benefit  of  a  county,  and  was  decided 
the  same  way  as  was  the  case  in  Missouri. 

We  have  already  referred  to  the  case  of 
Rainey  t.  Laing,  58  Barb.  453.  as  differing 
entirely  from  the  MeOraw  or  Cornell  Uniter- 
nty  Case,  for  the  reason  that  it  was  decided  on 
a  policy  generally  prevailing  in  the  American 
courts  rather  than  on  the  statute  of  wills  in 
the  state  of  New  York,  which  statute  is,  as 
construed  bv  its  court  of  appeals,  intensely 
prohibitory  in  its  character.  In  the  oase  cited 
{Rainey  v.  Laing)  the  court  said:  *'Tbat  the 
question  whether  the  property,  with  that 
which  the  synod  already  held,  would  exceed 
in  amount  the  sum  to  which  its  charter  re- 
stricted it, could  not  be  tried  in  an  action  brought 
by  the  executors. for  the  construction  of  the  will, 
that  that  question  was  not  to  be  determined 
collaterally,  but  only  in  a  direct  proceeding  by 
the  state.  That  the  condition  imposed  in  the 
act  incapacitating  the  synod  bein?,  not  against 
its  takine,  but  against  taking  and  holding,  the 
corporation  could  take;  but  whether  it  could 
hold  was  another  question,  not  necessary  or 
proper  in  this  collateral  way  to  be  considered — 
a  question  purely  of  public  policy,  with  which 
individuals  had  no  concern,  but  in  which  the 
state,  as  the  sovereign,  was  alone  interested, 
and  which  it  might  either  raise  or  waive,  ac- 
cording to  its  pleasure." 

Another  case  of  devise,  relied  on  by  both 
parties,  Heiskell  v.  Chiekataw  Lodge,  JVo.  ^,  7. 
O.  0.  F.  a  late  case  reported,  in  1889,  in  87 
Tenn.  668,  686,  4  L.  R.  A.  699.  The  case 
holds  that  as  to  a  devise,  where  the  charity  is 
definite,  heirs  and  other  devisees  cannot  ques- 
tion the  legal  capacity  of  the  trustee  to  hold 
and  administer  the  trust,  but  the  state  alone  can 
do  so.  At  the  time  the  devise  took  effect,  the 
corporation  held  more  than  the  amount  pre- 
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scribed  in  its  charter.    The  '  tame  case  also- 
held,  in  deference  to  the  decision  in  the   Cor- 
nell Case,  that  there  is  a  difference  whether  the- 
funds  bequeathed  have  been  actually  received 
or  not  by  the  donee,  while  we  do  not  under- 
stand the  latter  case  as  admitting  that  a  devise- 
or  bequest  of  the  kind  would  be  otherwise  thaik 
void  under  any  circumstances.    But  Mr.  Prit- 
chard,  a  Tennessee  author,  explains,  in  a  note- 
to  his  work  on  WiHs,  published  as  lately  as* 
1894,  that  the  Tennessee  court  was  misled  by 
not  noticing  the  erounds  upon  which  the   Cor- 
mil  Univereity  vase  was  decided  by  the  New- 
York  court.    And  we  quote  below  a  portioi> 
of  this  note,  numbered  18  to  section  158  of  the- 
work  referred  to,  as  being  instructive  because 
of  its  references  to  many  cases,  and  neats  of 
cases  in  books,  and  particularly  because  it  con- 
tains a  clear  explanation  of  why  and   how  the- 
New  York  policy,  as  illustrated  in  the  OorneU 
University    Case,  differs   from  the  policy  of 
other  states  on  the  same  question.     The  note 
discusses  the  English   statutes  of  mortmain, 
and  says  that  by  the  Encli-sh  statutes  of  mort- 
main, beginning  with  9  Henry  ill.,  corpora- 
tions  were  prohibited  from  taking  or  holding- 
lands  without  the  King's  license,  and  that  they 
were  therefore  excepted  from  the  operation  of 
the  statutes  of  wills.    The  note  then  says  that 
these  statutes  were  never  adopted  in  Tennessee,, 
and  then  continues:    *'In  Pennsylvania,  bow- 
ever,  no  corporation  can  take  or  bold  lands  un- 
less specially  authorized  by  act  of  the  legisla- 
ture.    Qoundie  v.   Northampton  Water  Co.  7 
Pa.  233;  Walters  Appeal,  78  Pa.  370.    The  ex- 
ception contained  in   the  English    statute  of 
wills   was  incorporated  into  the  New  York 
statute  of  wills,  and  under  it,  it  was  held  that 
a  devise  of  land  directly  to  a  corporation  wa» 
void,  but  that  a  devise  to  a  natural  person  in 
trust  for  a  corporation  was  good.    MeCartee 
V.  Orphan  Asylum  Soc,  9  Cow.  437,   18  Am. 
Dec.  616.    A  later  statute  of  that  state  pro- 
vides  that  devises  of  land  may  be  made  to  every 
person  capable  by  law  of  holding  real  estate, 
but  no  devise  to  a  corporation  shall  be  valid 
unless  such  corporation  be  expressly  autboiized 
by  its  charter  or  by  statute  to  take  by  devise. 
2  N.  Y.  Rev.   Stat.  57,  g§  1-3.    This  statute 
renders  devises  directly  or  indirectly  to  a  cor- 
poration void  in  the  prohibited  cases.     Down- 
ing V.  Marshall,  28  N.  Y.  866.  80  Am.    Dec. 
290;  Baseom  v.  Aibertson,  84  N.  Y.  584;  Kinir 
V.  Rundle,  15  Barb.  150;  Re  McQraw,  111  N. 
Y.  66,  84,  2  L.  R  A.  887.     This  statute  oper- 
ates  upon   the  testamentary   power.     Conse- 
quently a  devise  made  in  New  York  to  a  for- 
eign corporation  is  void,  although  the  foreiga 
corporation  has  authority  by  its  charter  to  re- 
ceive tlie  devise.     Whiter,  Hownrd.  A&^,  Y. 
144. 165;   United  States  v.   Fox,  94  U.  8.  815. 
24  L.  ed.  192:  Royee  v.  5«.  Louis,  29  Barb.  6.M). 
But  a  New  York  corporation  can  take  by  de- 
vise   in    Connecticut    although    the    devise 
would  be   prohibited  if  made  in  New  York. 
The  reason  is  that  the  corporation  carries  with 
it  its  charter,  but  not  the  law  of  devise  of  New 
York.      White  v.    Hottard,    38     Conn.    342; 
Thompson  v.  Stpoope,  24  Pa.  474;    American 
BihU  Soc.  V.  Marshall,  15  Ohio   St  537.     But 
see  contra,    StarKiceather  v.   American  Bible 
Soc.  72  111.  50,  22  Am.  Rep.  188;  United  Stntem 
Trust  Co.  V.  Lee,  78  111.  142,  24  Am.  Rep.  286. 
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A  deTise  of  land  in  New  York  to  the  United 
SUtes  is  bad  {Re  Fax.  63  Barb.  157,  52  N.  Y. 
630.  11  Am.  Rep.  751;  United  States  ▼.  Fox, 
94  U.  S.  315,  24  L.  ed.  192),  but  good  in  Massa- 
chiisetta  where  lb  ere  is  no  limitation  as  to  de- 
▼iaes  to  corporations.  D'ckion  v.  United  States, 
125  Maes.  811.  28  Am.  Rep.  230.  Corporations 
are  usually  limited  as  to  the  amount  or  value 
of  real  estate  which  they  may  hold,  but,  even 
where  the  corporation  is  already  holding  as 
much  laod  as  it  is  authorized  to  bold,  its  right 
to  land  devised  to  it  can  be  questioned  by  the 
state  only,  unless,  as  in  New  York,  there  is 
some  statute  declaring  the  devise  itself  void. 
The  Banke  v.  Poitiavx,  8  Rand.  (Va.)  136,  15 
Am.  Dec.  706;  Malleti  v.  Simpson.  94  N.  C  87, 
55  A  m.  Rep.  594;  Blvnt  v.  Walker.  11  Wis.  884. 
78  Am.  Dec.  709;  Leazure  v.  Hillegas.  7  Serg. 
&  R.  818:  Baird  v.   Bank  of  Washington,  11 
Serg.  &  R.  411;  DeCamp  v.  Dobbins,  29  N.  J. 
£q.  86;  Hough  v.  Cook  County  Land  Co.  78  111. 
28,  24  Am.  Rep.  280:  Banow  v.   Nash  t Hie  d 
C,  Tump.  Co.  9  Humph.  804.    In  Heiskell  v. 
Chickasaw  Lodge  No,  8,  L  O.    0.  F  87  Tenn. 
668,  686,  4  L.  R  A.  699.  it  is  staled  that  there 
is  a  distioction  between  the  case  where  a  cor- 
poration is  actually  holdiug  property  in  excess 
of  the  limitation  of  its  charter  and  the  case 
where  a  devise  is  made  to  it  and  the  property 
devised  has  not  yet  come  to  its  possession,  and 
it  is  said  that  in  the  first  case  no  one  but  the 
state  can  raise  the  question  or  enforce  the  for- 
feiture; but  in  the  second  case  the  heirs  or 
residuary  legatee  may  raise  the  question,  be- 
cause the  gift  would  be  void  and  the  property 
would  go  the  same  as  if  it  had  not  been  made. 
Dickinson,  8p.  J.,  dties  Be  MeGraw,  111  N. 
Y.  66,  2  L.  R.  A.  887,  to  sustain  this  distinc- 
tion.   He  seems  to  have  overlooked  the  fact 
that  the  statute  of  wills  in  New  York  expressly 
declares  such  devises  void.    There  can  be  no 
objection    to  the  heirs   making  the  question 
where  the  testamentary  power  is  thus  expressly 
limited  by  statute.    In  the  absence  of  such  a 
statute  the  devise  is  not  void  as  full v  shown  by 
the  authority  cited  above,and  the  heirs  could  no 
more  attack  it  before  the  corporation  went  into 
the  possession  of  a  realty  devised  than  after- 
waros.    See  extended  note  to  Page  v.  Heine- 
b^rg,  94  Am.  Dec.   878,  881-887  [40  Vt.  81]; 
Harrow  v.  Nashville  d  C.  Tump,  Co,  9  Humph. 
804;  DoekeryY,  iftZ^,  9Humph.781:  Fellows 
V.  Miner,  119  Mass.    541;  1  Morawetz,  Priv. 
Corp.  832.  888.  &t%\  National  Bank  v.  Whit- 
neu,  103  U.  S.  99.  26  L.   ed.  448;  Runyan  t. 
Coster,  89  U.  S.14  Pet.  122,  10  L.  ed.  882." 

The  foregoing  cases,  with  one  exception, 
are  where  the  question  is  discussed  as  to  the 
ability  of  corporations  to  acquire  by  devise  or 
bequest  property  exceeding  the  amount  which 
tbeir  charters  expressly  allow  them  to  possess. 
In  addition  to  those  authorities,  many  others 
are  cited  by  the  counsel  for  the  respondents 
which  stfect  the  question  in  a  less  direct  but 
more  general  way,  and  are  important  as  con- 
taining discussions  of  the  general  principle  at 
stake,  and  as  indicating  the  common  judicial 
seniiment  on  this  and  .kindred  questions;  some 
of  them  l)earing  with  special  force  on  the  ques- 
tion by  analogy  to  it,  others  being  tbe  private 
opinions  to  some  extent  of  individual  justices 
perhaps,  but  all  of  them  combined  operating 
with  much  force  and  effect  on  the  particular 
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issue   involved.    The    same    idea    pulsates 
through  them  all.    Some  of  them  are  the  fol- 
lowing: 

In  Beard  v.  Talbot.  7  Gray,  118,  in  discuss- 
ing the  relations  in  which  a  corporation  sland» 
towards  the  state  as  well  as  towards  individ- 
uals interested  in  the  same  question,  the  follow- 
ing remarks  made  in  the  opinion  of  the  court 
appear:  *' Although  the  disuse  of  the  canal  and 
its  abandonment  by  the  corporation  may  be  a. 
gross  disregard  of  the  duty  imposed  on  them* 
by  law,  and  an  essential  violation  of  tbe  terms* 
and  conditions  implied  from  the  contract  en- 
tered into  with  the  government  by  the  accept- 
ance of  the  charter,  and.  upon  doe  proceed- 
ings had,  might  be  a  suiScient  ground  upon 
which  to  decree  a  forfeiture  of  all  their  corpor- 
ate rights  and  privileges,  they  do  not  consti- 
tute any  valid  ground  upon  which  the  exercise^ 
by  the  corp<»ratioo  of  any  of  the  powers  con- 
ferred by  their  charter  can  be  defeated  or  de- 
nied by  third  persons  in  collateral  proceedings. 
This  results  from  the  very  nature  of  an  aci  ot 
incorporation.  It  is  not  a  contract  between 
tbe  corporate  body,  on  the  one  hand,  and  in- 
dividuals whose  rights  and  interests  may  be- 
aifected  by  the  exercise  of  its  powers,  on  the- 
otber.  It  is  a  compact  between  tbe  corpora- 
tion and  tbe  government  from  which  they  de- 
rive their  powers.  Individuals  therefore  can- 
not take  it  upon  themselves  in  the  assertion  of 
private  rights,  to  insist  on  breaches  of  the  con- 
tract by  tne  corporation,  as  a  ground  for  re- 
sisting or  denying  the  exercise  of  a  corporate- 
power.  That  can  be  done  only  by  the  govern- 
ment with  which  the  contract  was  made,  and 
in  proceedings  only  instituted  against  the  cor- 
poration. .  .  .  Therefore,  it  has  been  of- 
ten held  that  a  cause  of  forfeiture,  however 
great,  cannot  be  taken  advantage  of  or  enforced 
against  corporations  collaterally  or  incidentally,, 
or  in  any  other  mode  than  by  a  direct  proceed- 
ing for  that  object  in  behalf  of  the  govern- 
ment." 

In  Datfis  v.  Old  Colony  B.  Co,  181  Mass.  258,. 
41  Am.  Rep.  221,  is  a  learned  discussion  by 
Gray,  Ch.  J.,  in  the  coarse  of  which  he  says: 
"There  is  a  clear  distinction  .  .  .  between> 
the  exercise  by  a  corporation  of  a  power  not 
conferred  upon  it,  varying  from  the  objects  of 
its  creation  as  declared  in  tbe  law  of  its  organ- 
ization, .  .  .  and  the  abuse  of  a  general 
power,  or  the  failure  to  comply  with  prescribed 
formalities  or  regulations,  in  a  particular 
instance;*'  to  which  proposition  many  and  var- 
ious cases  are  cited.  In  commenting  on  &» 
former  case  between  the  same  parties,  it  is  in 
the  opinion  said  as  follows:  ''The  objection 
that  the  corporation  had  no  right  to  trade  iU' 
gravel  or  land  was  raised  by  the  defendant  by 
way  of  defense  to  a  bill  in  equity  by  tbe  cor- 
poration for  specific  performance  of  his  second 
agreement.  .  .  .  There  can  be  no  doubt 
of  the  correctness  of  the  decision  overruling 
tbe  objection.  The  corporation  by  its  piM*- 
cbase  had  acquired  a  title  to  the  land,  which* 
was  good  against  all  the  world,  except  possibly 
by  the  commonwealth." 

It  was  upon  the  distinction  above  stated  that 
it  was  held,  in  Brunswick  Oas  Light  Co.  v. 
United  Gas  Fuel  d  L.  Co,  85  Me.  532,  that 
one  gas  company  could  not  sell  its  charter,, 
inclusive  of  rights  obtamed  through  the  exer- 
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<ise  of  the  principle  of  emineut  domain,  to  no- 
other  gas  company  without  the  consent  of  the 
legislature.  The  same  distinction  is  aptly 
stated,  in  a  South  Dakota  mining  case,  Gtlf)ert 
▼.  Hole,  2  S.  D.  164,  in  this  way:  *  There  is 
«  dilTerence  between  exercising  power  entirely 
furcign  to  the  nature  of  a  corporation  and 
e&ercising  legilimaie  powers  to  an  improper 
«xtent.  In  the  former  case,  the  acts  done 
might  be  absolutely  void;  in  the  latter,  they 
would  only  be  voidable  by  a  proper  proceea- 
Ing  on  the  part  of  thesiaie."  The  geneial  rule 
Illustrated  by  some  of  the  preceding  cases  is 
also  welt  put  in  case  of  Alexaiider  v.  ToUe^on 
(7tz6,  110  111.  65,  where  the  headnotc  reads 
Ihus:  *'\\here  a  corporation,  by  the  law  of 
its  creatOD,  is  authorized  in  some  cises.  or  for 
«ome  purposes,  or  to  a  certain  extent,  to  take 
«nd  hold  the  title  to  real  estate,  it  cannot  be 
made  a  question  by  any  party,  except  the  state, 
whether  its  leal  estate  has  been  acquired  for 
the  authorized  uses  or  not,  or  is  in  excess  of  the 
<*apacity  of  the  corporation  to  take  and  hold. 
The  state  alone  must  assert  her  policy  in  that 
regard."  In  another  Illinois  case  it  is  said:  "A 
third  person  cannot  in  a  collateral  proceeding 
question  the  power  of  a  corporation  to  hold  real 
estate;  only  toe  state  can  do  this,  and  in  a  direct 
proceeding."    Bartien  v.  .Suddard,  117  111.  287. 

Biit  the  present  suit  is  not  either  instituted 
or  controlled  by  the  state.  It  is  a  collateral 
proceeding  by  private  parties.  The  state  is 
not  thereby  exercising  her  policy,  and  if  the 
tuit  can  be  sustained  the  state  will  have  no 
opportunity  whatever  to  express  by  any  act  its 
assent  or  dissent  in  relation  to  the  conduct  of 
the  corporation  accepting  the  bequests.  The 
state  is  neither  directlv  nor  indirectly  represent- 
•ed  in  the  Htigation.  tVhat  can  be  plainer!  Bat 
the  corporation  is  uaing  the  state's  machinery 
for  their  purposes,  it  is  said.  Is  not  that  the 
business  of  the  state  whether  such  use  of  her 
procedure  shall  be  had  or  not?  Cannot  the 
<;ourt  wait  until  the  state  through  her  officials 
comes  into  court  asking  for  any  judicial 
assistance? 

In  Briggs  ▼.  Cape  Cod  Sfiip  Canal,  137  Mass. 
71,  the  I  oint  of  many  cases  is  expressed  in 
these  words:  "The  act  of  incorporation  is  a 
contract  between  the  commonwealth  and  the 
corporation;  whether  the  corporation  has  com- 
plied with  the  conditions  is  a  question  of  fact 
to  be  judicially  determined.  The  common 
wealth  may  waive  a  strict  compliance  with  the 
terms  of  the  act.  and  may  elect  whether  it 
will  insist  upon  a  forfeiture,  if  there  has  been 
a  breach  of  condition."  Even  the  North  Caro- 
lina court  feels  some  amelioration  of  its  rigid 
doctrine  maintained  in  Dntidton  Cotlerje  v. 
Chambers,  the  first  case  cited  on  complainants' 
brief,  when,  in  Malleit  v.  Simpson,  94  N.  C.  87, 
65  Am.  Hep.  595,  thirty  days  after  its  first 
decision,  it  says:  ''Conceding  that  the  railroad 
company  had  not  purchased  the  land  in  ques- 
tion, nor  used  it  for  the  purpose  contemplated 
by  the  charter,  the  deed  from  Hardison  to  it 
vested  the  legal  title  and  its  right  to  purchase 
and  hold  the  land  could  not  be  collaterally 
assailed.  No  one  but  the  state  could  take  aa- 
vantage  of  the  defect  that  the  purchase  was 
ultra  vires,** 

The  case  of  Penobscot  Boom  Corp,  v.  Lamson, 
16  Me.  224,  88  Am.  Dec.  656,  is  the  only  one 
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looking  towards  the  present  question,  but  U 
contains  a  germ  of  the  true  principle  when  it 
decides  that,  in  an  action  by  a  corporation,  the 
defendant  cannot  take  an  advantage  of  any  use 
or  abuse  of  its  corporate  powers. 

The  law  authors  are  nearly  or  quite  unan- 
imous in  their  concurrence  on  the  exnct  quea- 
tion  presented  for  our  determination.  In 
Devlin  on  Deeds,  vol.  I.  §  120,  it  is  laid  down 
that  ''if  a  charter  of  a  corporation  forbids  it  to 
purchase  or  take  lands  a  deed  made  to  it  to 
void.*'  And  the  author  in  the  next  following 
section  (121)  ascribes  to  the  state  the  d  scretion 
of  applyiug  any  remedy,  saving  that  "the  gen- 
eral rule  is  that  the  state  alone  can  lake  ad- 
vantage of  the  clause  of  the  charter  prohibit- 
ing a  corporation  from  holding  land."  In 
Beach  on  I'rivate  Cor|X)rations,  ^  87t^.  it  is  said 
that  "no  party  except  the  state  can  object  thai 
a  corporation  is  holding  real  estate  in  excess  of 
iis  riifhts."  And  it  seems  to  us  that  it  is  a 
consistent  deduction  from  that  proposition  to 
say  that  no  pariy  but  the  state  can  object  to 
any  effort  by  a  corporation  to  acquire  real 
estate.  How  can  a  thing  be  wrong  in  the  be- 
ginning and  right  in  the  end?  How  can  it  be 
logically  said  that  a  contemplated  act  is  wrone 
and  as  soon  as  consummated  is  right?  It  would 
seem  as  if  the  first  step  towards  a  wrong  act 
would  constitute  less  offense  than  the  last  aiep 
would. 

Says  Mr.  Perry,  in  his  reliable  work  on 
Trusts,  §  45:  *'If  a  corporation  takes  land  by 
grant  or  bequest  in  trust  or  otherwise,  which 
by  its  charter  it  cannot  hold,  its  title  is  good  aa 
against  third  persons  and  strangers;  the  state 
only  can  interfere." 

The  quotation  below  from  Bchouler  on 
Wills  (g  24)  directly  implies  that  the  bequests 
he  is  speaking  of  are  merely  voidable,  for  if 
void  a  legislature  at  its  will  could  not  cure  the 
difficulty.  The  author  says:  ''But  limita- 
tions and  restrictions  under  the  act  of  incor- 
poration should  bereberegarded,  totheextent. 
at  least,  of  procuring  an  enabling  act  from  the 
legislature  to  hold  the  property  where  the 
original  charter  privileges  would  otherwise  be 
transcended.  In  Massachusetts  and  many 
other  states  no  disability  to  take  by  either  de- 
vise or  bequest  is  imposed  by  the  statute  of 
wills  upon  corporations.  But  the  American 
rule  is  not  uniform.  Under  the  New  York 
Code,  for  instance,  it  is  expressly  declared  that 
DO  devise  to  a  corporation  shall  be  valid  unless 
the  corporation  be  expressly  authorized  by  its 
charter  or  by  statute  to  take  by  devise." 

The  text  of  the  section,  in  Pritchard  on 
Wills,  g  158,  an  extended  note  to  which  we 
have  already  incorporated  in  this  opinion,  on  a 
review  of  the  authorities  says  that  when  acor- 

f)oration  is  already  holding  as  much  land  as  it 
s  authorized  to  hold,  its  right  to  land  devised 
to  it  can  be  questioned  by  the  state  only  unless, 
as  in  New  York,  there  is  some  statute  declar- 
ing the  devise  to  be  void.  It  is  said  in  Mora- 
wetz  on  Private  Corporations,  §  671,  as  fol- 
lows: "The  statute  of  New  York  prohibiting 
devises  of  real  estate  to  corporations,  unless 
expressly  authorized  by  their  charter  or  by 
statute  to  take  by  devise,  renders  prohibited 
devises  absolutely  void;  and  it  has  been  held 
that  the  legislature  cannot  by  subsequent  en- 
actment validate  a  devise  which  is  void  under 
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the  statute,  for  this  would  fmpalr  the  Tested 
eights  of  the  heir. 

A  distloction  should  be  observed  between  the 
•effect  of  laws  restrlotiog  the  power  of  testators 
to  devise  their  property  to  corporations*  and 
laws  reslricting  the  power  of  corporators  to 
take  property.  Such  laws  differ  both  in  their 
application  and  in  their  legal  effects  "  Again 
the  author  says  in  aoother  section  (g  882)  as 
follows:  **A  distioction  should  be  observed 
between  those  laws  whose  object  is  to  regulate 
corporations  in  respect  to  their  power  of  acquir- 
ing and  holding  property,  and  laws  whose  ob- 
ject is  to  restrict  the  power  of  testators  to  dis- 
pose of  their  property.  Laws  of  the  former 
description  are  enacted  in  pursuance  of  a  iren- 
•«ral  policy  of  preventing  corporations  from 
acquiring  the  ownership  of  real  estate  Id  the 
absence  of  express  authority  from  the  state. 
But  laws  probibitiDg  devises  to  corporations 
4ire  intended  to  restrict  the  testamentary  capac- 
ity of  testators,  and  their  object,  in  many  in- 
-stMDces,  is  to  prevent  testators  from  being 
<i riven  by  the  improper  use  of  religious  influ- 
•^nce  to  (ievise  their  property  to  religious  in- 
stituiions,  aad  thus  disinherit  their  heirs." 

Mr.  Thompson,  the  learned  and  able  com- 
mentator on  Corporatioos,  in  bis  work  which  is 
the  latest  of  any  in  this  country  on  the  subject, 
•considers  carefully  the  precise  point  Jn  dispute 
tietween  the  present  parties:  and,  in  a  lengthy 
section,  fairly  and  fully  states  the  effect  of  the 
4iutfaorities  on  both)  sides,  and  expresses  his 
own  opioion  on  the  point  in  very  positive 
terms  in  the  manner  following:  "Acconling  to 
one  view,  if  the  amount  of  land  which  a  cor- 
poration may  hold  is  prescribed  by  its  govern- 
ing statute,  and  if  it  has  already  acquired 
lands  to  such  an  extent  that  a  further  devise  to 
it  will  exceed  that  limit,  then,  in  so  far  as  the 
devise  is  in  excess  of  that  limit,  it  is  void,  and 
the  title  Tests  in  the  heirs.  In  such  a  case,  the 
principle  that  tiie  state  alone  can  question  the 
right  of  the  corporation  to  hold  the  lands  does 
cot,  in  the  opinion  of  some  of  the  courts,  ap- 
ply, but  the  heirs  of  the  testator  can  raise  the 
^question. '  Nor,  in  such  a  case,  is  the  construc- 
tion put  upon  the  language  of  the  statutes  of 
cnortmain  applicable,  making  a  distiociion  be- 
tween the  power  to  take  aod  the  power  to  hold; 
but  such  a  statute,  in  the  absence  of  some  plain 
•expression  showing  the  contrary  intent,  is  con- 
strued as  prohibiting  a  taking  where  the  pre- 
scribed limit  has  been  reached.  But  other 
•courts  have  taken  the  view  that  here,  as  in 
other  cases,  the  question  of  the  capacity  of 
the  corporation  to  take  is  one  which  can  be 
raised  by  the  state  alone.  Aod  this  is  the  only 
view  sustainable  on  the  analogies  of  this  ques- 
tion. That  Tiew  is,  that  a  devise  to  a  corpora- 
lion,  incapable  for  that  or  any  other  reason 
from  taking,  is  good  as  against  everyone  save 
tlie  state;  Just  as  is  a  deed  to  a  corporation  or 
to  an  alien;  so  that  whencTer  the  state  waives 
its  objection  to  it,  that  is  an  end  of  the  discus- 
-sioD.  But  under  the  former  view  the  devise  is 
void  only  as  to  the  excess;  it  is  good  up  to  the 
statutory  limit,  though  there  may  be  difficulty 
«o  determining  that  hmit.  Moreover  under  this 
<ioctrine,  an  act  of  the  legislature  passed  sub- 
-^uently  to  the  death  of  the  testator,  enlarg- 
ing the  power  of  the  corporation  to  take,  will 
not  affect  the  rights  of  the  heirs,  because  the 


title  Tests  in  them  instantly  on  the  death  of 
the  testator,  and  it  is  not  competent  for  the 
legislature  to  devest  it."  Thomp.  Corp. 
§5787. 

The  author,  in  §  6088,  characterized  the  ques- 
tion as  follows:  "These  considerations  bring 
us  to  the  somewhat  new  and  growing  doctrine, 
that  whether  a  corporation  has  acted  in  excess 
of  its  granted  powers,  or  in  the  face  of  an  ex- 
pressed or  implied  statutory  prohibition,  is  one 
which  caonot  be  raised  in  litigation  between  it 
and  a  private  party,  or  between  private  parties, 
but  can  only  be  raised  by  the  state,  in  a  direct 
proceed ine,  either  to  forfeit  the  franchises  of 
the  corporation,  or  to  subject  it  to  punishment 
for  doing  the  unlawful  act."  Other  extracts 
from  Mr.  Thompson's  book  could  be  profitably 
added  hereto,  if  it  were  reasonable  to  usurp  so 
much  space. 

The  complainants  quote  a  part  of  a  section 
from  the  same  author  as  follows  [g  5800]: 
'*Tbis  principle  [that  the  state  alone  can  inter- 
fere] has  no  appucation  where  the  corporation 
is  seeking  the  aid  of  a  court  of  justice  to  enable 
it  to  acquire  lands  which  it  has  no  power  to 
acquire  and  hold.  Here  the  principle  is  that  a 
court  of  jus  ice  will  not  aid  a  corporation  to  do 
that  which  is  impliedly  forbidden  by  its  char- 
ter or  by  the  law."  This  might  be  misleading 
if  read  without  the  omitted  portion  of  the  sec- 
tion which  is  as  follows:  "It  has,  for  instance, 
no  application  to  a  case  where  a  suit  in  equity 
is  brought  to  compel  the  specific  performance 
of  a  contract  to  convey  land  to  a  railroad  com- 
pany, which  the  latter  has  attempted  to  ac- 
quire, not  for  any  purpose  connected  with  the 
building  and  operating  of  its  road,  but  merely 
for  speculatiTe  purposes.  In  such  a  case  the 
specific  performance  was  refused  on  the 
ground,  amonff  others,  that  the  company  had 
no  power  under  its  charter  to  take  and  hold 
Isnd  for  such  purposes.".  It  is  evident  enough 
from  the  omitted  extract,  as  well  as  from  the 
citation  in  the  note  to  the  section  that  the 
meaning  of  the  author  is  not  inconsistent  with 
his  avowals  in  other  sections  of  the  work.  The 
section  applies  to  cases  when  a  corporation 
has  no  power  to  be  exercised  and  not  merely 
where  it  exercises  an  excess  of  power  of  the 
same  kind  as  that  authorized  by  its  charter. 
See.  on  this  point.  Cam  v.  Kellp,  188  U.  8.  21, 
88  L.  ed.  513. 

The  complainants  quote  in  their  brief  an  ar- 
ticle in  the  Harvard  Law  Review  (January, 
1896)  in  which  the  writer,  who  was  said  at  the 
argument  by  counsel  for  complainants  to  l>e  a 
recent  graduate  of  Harvard  Law  School,  fa- 
vors, upon  the  admittedly  doubtful  question, the 
view  taken  in  the  McOraw  Caw  and  not  that 
adopted  by  the  United  States  Supreme  Court. 
But  the  writer  mdkes  no  allusion  to  the  fact 
that  the  opinion  in  his  favorite  case  was  based 
on  certain  stringent  statutes  of  New  York  af- 
fecting the  testamentary  capacitv  of  the  testa- 
tor to  give,  as  well  as  upon  the  lack  of  ability 
in  the  donee  to  receive,  while  a  different  ques- 
tion was  presented  in  Jones  v.  ffabenham,  107 
U.  8.  174.  27  L.  ed.  401,  in  which  Mr.  Justice 
Gray  wrote  the  opinion.  The  writer  also  as- 
serts that  the  latter  case  received  but  slight 
consideration  at  the  hands  of  the  court,  he  evi- 
dently not  being  aware  that  the  same  case  was 
first  deliberately  considered  and  decided  by 
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the  circuit  court  where  Bradley,  J.,  of  the 
supreme  court,  delivered  tbeopiDion.  Gray, J., 
Blating  that  fact  io  the  first  line  of  his  own 
opiuioD.  The  complainaDts  also  cite  a  bare 
remnrk  in  Bigelow's  edition  of  Jarman  on 
Wills,  in  note  on  page  63  of  6th  edition,  in 
which  the  editor  seems  to  regard  the  doctrine 
that  such  a  gift  is  invalid  as  the  better  doc- 
trine. 

'  But  that  learned  author,  in  his  brief  note  on 
the  subject,  takes  no  notice  of  tbe  distinction 
between  a  want  of  testamentary  capacity  to 
give  and  a  mere  lack  of  authority  in  the  cor- 
poration to  take. 

Takine  now  a  retrospective  glance  at  the 
cases  and  authorities  on  both  sides  which  we 
have  noticed  in  the  foregoing  pages,  we  feel 
impressed  with  the  correctness  of  the  statement 
of  Strout.  J.,  at  the  hearing  of  this  case  below, 
that  the  decided  weight  of  authority  is  in  fa- 
Tor  of  these  respondents  on  this  *'new  and 
growing  question"  as  the  author  Thompson 
expresses  it.  Upon  closing  his  discussion  of 
the  direct  cases  cited  on  his  opening  brief,  the 
learned  counsel  for  the  complainants  says: 
*'But  if  the  decisions  of  New  York  are  claimed 
to  rest  upon  the  provisions  of  special  New 
York  statutes,  what  has  the  counsel  to  say  as 
to  all  the  other  cases  cited  by  the  plaintiffs  from 
North  Carolina,  from  Kentucky,  from  New 
Jersey,  and  from  Rhode  Island?"  We  have 
subetantially,  according  to  our  view,  answered 
tbe  questions  ourselves  by  saving  that  the  force 
of  the  opinion  of  the  two  judges  in  the  North 
Carolina  case  Is  much  lessened  by  the  able 
minority  opinion  of  tbe  chief  justice  in  the 
case  and  by  the  Tact  that  the  majority  opinion 
yields  the  question  as  to  devises  of  real  es- 
tate; that  tbe  Kentucky  easels  abetter  author- 
ity for  the  respondents  than  for  the  complain- 
ants; that  it  is  not  sure  that  the  complainants 
have  anv  support  in  the  New  Jersey  case  out- 
side of  that  contributed  by  the  chief  justice  in 
his  opinion;  and  that  the  Rhode  Island  case 
evidently  follows  the  decisions  in  New  York. 
How  little  authority  then  have  the  complain- 
ants to  rely  on  outside  of  the  MeOrate  Gate  in 
New  York?  We  have  no  reason  to  doubt  tbe 
correctness  of  the  result  of  the  decision  in  that 
case  as  based  upon  eiceptional  statutes  in  that 
state  not  existing  elsewhere.  And,  should  we 
undertake  any  criticism  of  that  opinion,  it 
would  be  that  while  the  case  wad  decided  upon 
the  statutory  policy  of  that  state,  the  opinion 
endeavors  to  bend  into  line  with  its  policy  the 
policy  of  other  states  where  no  such  peculiar 
conditions  are  found  to  exist. 

The  counsel  for  the  complainants  has  very 
critically  reviewed  the  cases  cited  against  tbem, 
and  in  some  respects,  as  seems  to  us,  upon 
purely  theoretical  rather  than  practical 
grounds.  Their  argument  would  sweep  away 
much  of  the  more  direct  authority,  and  all  of 
the  auxiliary  cases  as  about  worthless.  This 
is  too  extreme.  Of  course,  the  cases  of  each 
class  are  not  entirely  alike,  and  may  be  of  va 
rious  degrees  of  force  as  authorities.  But  they 
all  go  to  illustrate  as  well  as  to  bring  out  the 
underlying  principle  on  which  a  settlement  of 
the  case  before  us  depBnds,  and  most  or  many 
of  them  are  enough  alike  in  support  of  the 
principle  involved  as  to  be  regarded  as  leaves 
from  the  same  tree. 
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The  counsel  rebels  against  regarding  tbe 
national   bank  cases  as  fitting  precedents  it» 
support  of  tbe  question  here,  but  they  are  so- 
regarded  in  some  cases  and  by  some  authors, 
which  shows  how  other  minds  than  ours  are- 
influenced  by  them.     So  the  counsel  protests- 
just  as  strongly  against  the  alien  cases  as  being: 
of  any  impoitanceasauthotity.     But  that  class* 
of  cases  is  constantly  cited  in  tbe  books  as  sup- 
porting   by  analcgy  such   a  position  as  the* 
respondents    stand     upon    here.     Deeds    to 
aliens  may    not  be  of    principal  importance, 
but    it   seems   to    us  that  devises  to  aliens, 
which  are  good  at  common  law,  are  clearly 
cases  in   point  and  of  more  consequence   a» 
precedents  than  any  other  analogous  authority. 
Does  not  the   will' containing  a  devise  to  ai> 
alien  have  to  be  approved  with  the  same  for- 
malities as  are  required  of  the  will  of  the  pres- 
ent testator,  and  is  the  land  devised  any  more 
in  the  possession  of  the  devisee  in  the  one  case 
than  in  the  other?    It  is  argued  in  behalf  of 
complainants  that  there  is  this  distinction  be- 
tween an  alien  as  devisee  and  a  corporation  as- 
such;  that  in  the  case  of  an  alien  the  disability- 
is  peisonal  and  does  not  attach  until  proved  by 
some  direct  and  not  collateral  proceeding.  &» 
bankruptcy  must  be  proved  io  tbe  case  uf  a. 
bankrupt  or  as  felony  must  be  proved  in  th» 
case  of  a  felon,  before  the  full  consequences  of 
such  a  condition  fall  upon  them.     There  must, 
be  a  conviction.    Is  not  that  the  very  conten- 
tion of  the  respondents  here?    What  is  there* 
in  this  will  which  should  lead  a  court  to  ea- 
tablisU  any  illegality  except  by  a  direct  pro- 
ceeding for  the  purpose?    And  why  should^ 
the  law  be  any  more  generous  to  a  bankrupt 
or  a  felon  In  tbe  dispensation  of  its  favors  thai» 
to  a  charitable  association?    At  common  Jaw^ 
and  by  the  statute  law  of  some  of  tbe  states^ 
an  alien  can  take  real  estate  by  devise  and  bold^ 
the  same  until  ofldce  found  to  take  it  away 
from  him.    It  is  also  argued  for  the  complain- 
ants that  executory  contracts  of  an  illegal  na^ 
ture  where  the  illegality  is  participated  in  by 
both  parties  cannot  be  enforced  by  one  party 
against  the  other,  the  parties  being  'equally  io^ 
fault.    That  principle  is  not  applicable  here. 
Tbe  executors  and  the  corporation  are  not  par- 
ties contending  against  each  other.    They  are- 
on  the  same  side  of  this  suit.    It  is  admitted  by 
the  corporation  that  it  would  be  a  transgres- 
sion of  the  law  of  its  organization  to  accept 
the  bequests  unless  the  state  actively  or  pas- 
sively consents  to  it,  and  its  silence  is  its  con- 
sent.   But  what  wrong  has  the  testator  com- 
mitted by  his  act?    The  only  contract  that  can 
be  pertinently  discussed  here  is  that  betweeik 
the  state  and  the  corporation,  and  the  state  can 
do  no  wrong. 

A  few  of  the  more  important  propositions^ 
pertinent  to  the  case  may,  in  conclusion,  be 
briefly  re-stated  as  these:  That  there  is  no  re- 
straining clause  in  our  statute  of  wills  prevent- 
ing the  testator  from  making  these  devises  and 
bequests;  that  they  are  regular  and  valid  on 
their  face,  nothing  in  tbe  will  indicating  that 
the  corporation  might  not  be  a  competent  trus- 
tee to  administer  the  gifts;  that  the  testator  bad 
no  suspicion  that  there  would  be  any  question 
over  the  provisions  of  bis  will;  that,  if  the  be- 
quests fail,  it  will  be  an  accident  caused  by 
mistake  of  the  testator  respecting  a  fact  or  as- 
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to  the  legal  constnictioD  of  such  fact;  that  the 
same  hequests  (and  devises)  could  have  been 
safely  made  to  almost  any  individual  or  to  any 
one  of  many  cbaritabie  corporations  in  tbe 
state  instead  of  to  this  corporation;  that  there 
is  a  very  narrow  difference,  if  there  be  any, 
l>etween  seieciine  this  institution  and  selecting 
any  other  suitable  trustee  for  the  execution  of 
the  trusts  committed  to  it,  such  a  cor|H>ration 
as  this  beinf(  merely  a  technical  and  meta- 
phyftical  entity  through  which  the  benefit  of 
the  trusts  were  to  go  to  poor  persons  suffering 
from  certain  diseases;  that  tbe  heirs  could  have 
oo  Toice  or  interest  in  the  matter,  unless  acci- 
dentally so  through  the  innocent  mistake  of  the 
testator,  they  having  no  lien  on  the  estate  of 
either  a  legal  or  moral  kind;  that  there  are  no 
words  in  the  charter  of  the  corporation,  or  in 
the  statute  authorizing  its  organization,  that 
forbid  its  holding  more  than  the  amount  lim- 
ited by  the  statute,  nor  any  penalties  attached 
whereby  to  punish  any  transgression  of  the 
limitation,  the onlv  punishment  intended  being 
the  risk  of  a  forfeiture  of  the  bequests  or  of 
the  charter;  that  tbe  limitation  is  chiefly  direc- 
tory and  re^lative,  and,  if  impliedly  prohibi- 
tory, inciaentally  and  mildly  so;  that  the 
charter  is  a  contract  between  the  corporation 
and  the  state  in  which  no  person  is  legally  in- 
terested but  the  parties  thereto,  the  same  gen- 
eral rules  of  interpretation  apply  as  in  other 
contracts;  that  if  the  corporation  fails  to  keep 
its  side  of  the  contract  the  state  can  take  ad- 
vantage of  the  default  or  not  as  it  pleases;  that 
the  transgression  may  be  so  slight  in  its  con- 
sequences that  the  state  will  forgive  the  offense, 
or  forgive  it  because  occasioned  by  some  acci- 
dent or  resu1tini|[  while  the  corporation  is  act- 
ing in  good  faith,  or  the  state  may,  acting 


through  its  prosecuting  officers,  punish  the  of- 
fense for  the  public  good;  that  tbe  state  may 
by  its  legislature  authorize  the  corporation  to 
increase  its  capital  before  the  act  is  done, 
or,  if  the  increase  be  made  without  authority, 
may  ratify  the  act  afterwards  either  by  seme 
legislative  provision  or,  as  may  be  done  be- 
tween any  other  contracting  parties,  by  its 
silence  and  any  other  acts  indicating  consent; 
that  from  the  foregoing  propositions  it  is 
clearly  deducible  that  bequests  like  the  present 
are  voidable  only,  and  may  be  avoided  by  the 
state  alone,  and  are  in  no  sense  to  be  regarded 
as  void;  that  a  policy  arose  as  to  what  better 
be  done  in  the  circumstances  of  each  particular 
case,  and  that  the  policy  belongs  to  tbe  state 
and  not  to  the  court  and  is  an  executive  and 
not  a  judicial  right,  for  the  court  would  decide 
the  question  in  the  case  for  all  cases  and  all 
time,  while  the  state  may  decide  the  question 
differently  at  different  times  according  to  its 
discretion  and  the  public  good.  This  right  the 
state  has  never  surrenderea  and  the  court  can- 
not take  it  from  the  state.  But  it  would  surely 
deprive  the  state  of  its  privilege  if  the  court 
fails  to  act  upon  these  bequests  as  valid  be- 
quests until,  in  proper  and  independent  pro- 
ceedings, such  bequests  are  declared  to  be 
void. 

This  conclusion  renders  it  unnecessary  and 
inexpedient  to  discuss  the  further  contention 
of  the  respondents  that  the  bequests  are  valid 
in  equity  if  not  at  law,  upon  the  maxim  tt^t  no 
legal  trust  of  a  charitable  nature  shall  fan  for 
want  of  a  competent  trustee,  and  that  if  this 
corporation  cannot  act  some  other  party  may 
be  appointed  by  the  court  that  can. 

mteeptions  overrv led.  Appeal  dismissed,  and 
the  decree  below  affirmed. 
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Frederick  W.  STOCK 
tj. 

Township  of  JEFFERSON  et  al,  AppU. 
( Mich, ) 

1*  An  ii^nncticm  will  not  be  reftised  to 
restrain  the  diTersion  of  water  from  a 
milldam  to  one  wbo  basacted  promptly  in  aesert- 
ioff  his  rights  on  tbe  grouDd  that  the  injury  to 
him  from  the  diversloo  of  tbe  water  will  be  triv- 
ial compared  with  that  suffered  by  tbe  persons 
seeklDg*  to  make  tbe  dlFerslon  In  case  they  are 
not  permitted  to  do  so. 

S*  The  improTement  of  highways,  drain- 
ing of  lands,  and  general  Improvement  of  the 
country  will  not  Justify  tbe  diversion  of  water 
from  a  mill  without  compensation  and  due  pro- 
cess of  law. 

(September  14,  1897.) 

NOTK.— For  some  cases  as  to  the  rights  of  riparian 
owners,  with  respect  to  diversion  of  water,  see 
Ulbricht  v.Eufauia  Water  Oo.(Aia.)  4  L.  R.A.  57;i,and 
noT^;  also  Gould  v.  Baton  (CaL)  anU^  181. 
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APPEAL  by  defendants  from  a  decree  of  the 
Circuit  Court  for  Hillsdale  County  ia 
favor  of  plaintiff  in  a  suit  to  enjoin  the  diver- 
sion of  water  from  plaintiff's  mill.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messri.  Chester  ft  Twi8s»  for  appellants: 

Where  the  loss  to  complainant  is  dlsproi^or- 
tionate  to  that  entailed  upon  the  defendant 
by  a  perpetual  injunction,  it  should  not  be 
gran tea. 

Potter  V.  Saginaw  Union  Street  R.  Co,  83 
Mich.  297.  10  L.  R.  A.  176;  HaU  v.  Rood,  40 
Mich.  46.  29  Am.  Kep.  528;  Buchanan  v. 
Grand  River  &  G.  Log  Running  Co.  48  Mich. 
364:  Big  Rapids  v.  Comstock,  65  Mich.  78; 
Miller  v.  (hrnwell,  71  Mich.  270.  See  also 
Comwell  A/fg.  Co.  v.  Swift,  89  Mich.  522. 

The  court  attempts  to  regulate  the  rights  of 
tbe  parties  to  this  water  or  the  use  of  the  lands 
it  oyerflows.  This  the  courts  are  reluctant  to 
do. 

Hoxeie  v.  Boxiie,  88  Mich.  77;  Bradfteld  r. 
DeirfU^  48  Mich.  9. 

Where  a  bill  prays  for  an  injunction,  and 
for  damages,  and  for  other  relief,  and  it  ap- 
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pears  that  an  injaQctlon  is  not  necessary  to  the 
lull  and  adequate  relief  of  complainant,  but 
that  he  can  he  f  u1l7  compensated  by  damages, 
the  injunction  will  not  be  granted. 

MuUin  y.  Penriiylvania  R,  Co.  125  Pa.  189. 

An  injunction  will  not  be  granted  where  it 
will  cause  great  injury  to  the  defendants,  and 
might  be  of  serious  detriment  to  the  public 
without  corresponding  advantage  to  complain- 
ant. 

Torrey  ▼.  Camden  d  A.  B.  Co.  18  N.  J.  Eq. 
298.  Bee  cases  cited  10  Am.  &  Ens.  Enc. 
Law,  p.  800,  and  note;  ij>gaMport  v.  JJhl,  99 
Ind.  681,  60  Am.  Rep.  109,  112. 

Injunction  will  ordinarily  not  be  allowed 
where  the  injury  sought  to  t)e  restrained  is  only 
trivial  in  its  nature.' 

VOn'iclU  T.  Bvfaula  WaUr  Co.  86  Ala.  687, 4 
L.  R  A.  672;  1  Pom.  Eq.  Jur.  $  418;  Miller  v. 
CornweU,  71  Mich.  270;  Turner  v.  Hart,  71 
Mich.  128;  OomwU  Mfg.  Co.  v.  8w^,  89  Mich. 
622;  MuUin  ▼.  Fl$nmylvania  B.  Co.  126  Pa. 
199. 

Laches  is  a  lock  to  the  door  of  equity  which 
few  keys  if  any,  are  strong  enough  to  open. 
Certainly  none  will  open  it  when  it  has  caused 
the  expenditure  of  money  which  cannot  be  re- 
paid. 

Pierce.  Railroads,  p.  168:  Ady.  Oen,,  EaUan, 
T.  New  York  A  L.  B.  R  Co.  U  N.  J.  Eq.  67: 
J\fiter  Y.  Saainaw  Union  Street  R.  Co.  88 
Mich.  297,  10  L.  R.  A.  176,  and  cases  cited; 
Thomas  y.  Woodman,  28  Ean.  217, 88  Am.  Rep. 
166;  il  High,  In  J.  $  884;  Loganeport  v.  Uhl,  99 
Ind.  681,  60  Am.  Rep.  109;  State,  Youngster. 
y.  Paterson,  40  N.  J.  L.  246;  Qriffln  y.  Au- 
gusta dt  K.  B.  Co.  70  G«.  164.  1 

Judgments  are  conclusive  only  on  parties' 
and  privies. 

Vase  V.  Morton,  4  Cush.  27,  60  Am.  Dec.  760; 
Alexander  v.  Walter,  8  Gill,  289,  60  Am.  Dec. 
688;  Hunter  v.  Hatton,  4  Gill.  116, 46  Am.  Dec. 
121;  Lawrenee  y.  Ha/ynes,  6  N.  H.  88,  20  Am. 
Dec.  664:  Smith  y.  WiUiams,  44  Mich.  240; 
Stone  V.  Waiing.  14  Mich.  614.  See  Boyd  v. 
Baynham,  6  Humph.  886,  42  Am.  Dec.  438; 
Cooley,  Const.  Lim.  6th  ed.  p.  61;  Black, 
Judgm.  §  600  and  note. 

A  nuisance  must  give  way  to  public  im- 
provements. 

People  V.  Detroit  WliiU  Lead  Works,  82  Mich. 
471,  9  L.  R  A.  722;  Grand  Bapids  v.  Weidsn. 
97  Mich.  82;  Big  Bapids  v.  Comstoek,  66  Mich. 

78. 

Injunction  will  not  be  granted  against  the 
diversion  of  water  where  complainant  did  not 
object  until  the  work  was  completed. 

Jaeox  y.  Clark,  Walk.  Ch.  (Mich.)  249;  Big 
Bapids  V.  Comstoek,  66  Mich.  78;  Trout  v. 
Lucas.  64  N.  J.  Eq.  861. 

Rignts  already  lost  and  wrongs  already  per- 
petrated cannot  be  corrected  by  injunctions. 

Mead  y.  CUland,  62  111.  App.  294;  StaU, 
Youngster,  v.  Paterson.  40  N.  J.  L.  246;  Qriffln 
y.  Augusta  dt  K.  B.  Co.  70  Ga.  164. 

Messrs.  Frankhfcuser  Brothers,  for  ap- 
pellee: 

Complainant  was  entitled  to  that  water,  and 
when  he  has  shown  that  he  has  shown  all  that 
is  necessaiy  to  entitle  him  to  maintain  such  a 
suit. 

Angell,  Watercourses,  6th  ed.  p.  626,  g  449; 
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Dumont  v.  Kdlogg,  29  Mich.  420, 18  Am.  Rep. 
102. 

It  is  not  essential  that  actual  perceptible 
damage  should  be  shown,  it  being  sufDcient 
gjround  for  equitable  relief  that  there  is  a  viola- 
tion of  the  right  by  diverting  the  stream  from 
its  full  natural  flow. 

High.  Inj.  §  873;  Chaee  v.  Wahats  Water 
Works  Co.  79  Hun.  161;  Michigan  Land  d  L 
Co.  y.  Cleveland  SaumtiU  d  L.  Co.  (Mich.)  3 
Det  L.  N.  46;  Peek  v.  Clark.  142  Mass.  486; 
CMek  v.  Swinburne,  ia5  N.  Y.  608:  New 
York  Rubber  Co.  v.  Bothery,  182  N.  Y.  298; 
Bennett  y.  Murtaugh.  20  ifinn.  161;  Ware  y. 
Allen,  140  Mass.  618. 

The  exercise  of  the  right  of  flowage  for  flf- 
teen  years  and  upwards  creates  a  prescriptive 
right  and  gives  title  to  the  property,  so  far  as 
the  right  to  flow  is  concerned,  as  fully  as  if 
the  right  were  conveyed  by  deed. 

Conitlin  v.  Boyd,  46  Mich.  66;  Gregory  y. 
Bush,  64  Mich.  87;  Shearer  v.  Middleton,  88 
Mich.  621;  Hoag  y.  Place,  98  Mich.  460.  18  L. 
R.  A.  89;  CornweU  Mfg.  Co.  v.  Susifi,  89  Mich. 
619;  28  Am.  &  Eng.  Enc.  Law.  pp.  980,  981; 
Lund  y.  Nets  Bedford,  121  Msss.  286;  Chap- 
man y.  Copeland,  66  Miss.  476;  Smith  v.  Boch- 
ester,  88  Hun,  612,  104  N.  Y.  674;  Gihinger  y. 
Saugerties  Water  Co.  66  Hun,  178. 

A  tortious  act  can  never  be  the  foundation 
of  an  equitable  right. 

Campau  v.  Campau,  19  Mich.  116:  MoGredie 
y.  Buxton,  81  Mich.  883;  Putnam  v.  Beynolds, 
44  Mich.  118;  WiUiams  v.  Barber,  lOi  Mich. 
31:  Koopman  y.  BlodgeU,  70  Mich.  6l0. 

An  estoppel  in  pais  is  a  representation, 
either  by  act  or  by  word,  or  even  in  some  cases 
by  silence,  made  by  one  party  to  another  for  the 
purpose  of  influencing  the  latter  in  reference 
to  the  title  or  boundary  line  of  the  property 
about  to  be  purchased  by  the  latter. 

Tiedeman,  Real  Prop,  g  726,  and  other  cases 
cited. 

A  party  setting  up  an  equitable  estoppel  is 
himself  bound  to  the  exercise  of  good  faitli 
and  due  diligence  to  ascertain  the  truth. 

2  Story.  Eq.  Jur.  §  16686.  and  cases  there 
dted  in  footnote;  7  Am.  &  Eng.  Enc.  Law,  p. 
16;  Bigelow.  Estoppel,  pp.  667,  670;  Gooding 
V.  Underu)ood,  89  Mich.  187. 

There  can  be  no  estoppel  unless  a  party  is 
misled  to  his  injury. 

Plumb  y.  Grand  Bapids,  81  Mich.  881; 
Fletcher  v.  Aldrich,  81  Mich.  186;  Thirlby  v. 
Bainbow,  98  Mich.  164;  Ladd  v.  Brown,  94 
Mich.  186;  Northern  Michigan  Lumber  Co,  v. 
Lyon,  96  Mich.  684;  Leonard  Y.  Spencer.  108  N. 
Y.  8:^8. 

Where  the  foundation  of  the  estoppel  is  in 
mere  silence,  it  cannot  be  relied  on,  if  the  means 
for  ascertaining  the  true  state  of  the  case  is  af- 
forded by  the  public  records. 

Hill  y.  Blaekwelder,  118  111.  283;  Thorv.  Ole- 
son,  126  III.  866;  St.  Joseph  Mfg.  Co.  y.  Daggett, 
84  111.  656.  See  also  Bobbins  v.  Moore,  129  111. 
80;  Knoebel  y.  Kircher,  88  Rl.  808. 

The  former  decree  and  injunction  were  bind- 
ing on  all  parlies,  for  the  reason  that  it  was  a 
decree  t/i  rem;  it  fixed  the  contour  of  thai 
country,  and  made  a  record  of  it. 

"         '  608-605; 

Lead. 


Freem.     Judgm.     §    606.    pp.     60 
Woodruff  r.  Taylor,  20  Yt.  66;  2  Smith, 


1807. 
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Cu.  pp.  685,  580,  6th  Am.  ed.  p.  500:  Black, 
JiKlgm.  chap.  20,  g  793;  Benton  y.  Conntn^, 
68  Iowa,  070;  Bigelow,  Estoppel,  288;  Pitman 
▼.  Albany,  84  N.  H.  577. 

Moore*  J.,  delivered  the  opiDion  of  the 
court: 

September  4,  1804.  the  complainant  com- 
menced this  proceeding,  praying  for  an  in- 
junction compelling  the  defendants  to  fill  up  a 
ditch  they  had  dug  to  lower  Pleasant  lake, 
and  carry  the  water  therefrom  south  and  east 
Into  Uie  St  Joseph  river,  and  then  into  the 
Maamee,  and  then  into  Lake  Erie;  complain- 
ant alleging  that  the  waters  from  Pleasant  lake 
bad  always  run  to  the  north  and  west,  and 
through  a  chain  of  lakes  and  St.  Joseph  river 
to  his  mill,  and  from  there  on  into  the  waters 
of  Lake  Michigan.  Prior  to  1858  a  flouring 
mill  was  built  at  Hillsdale,  which  mill  was  run 
by  water  taken  from  the  St.  Joseph  river. 
This  river  has  its  source  in  a  chain  of  lakes 
four  or  five  in  number,  the  largest  of  which  is 
Baw  Beese  lake,  and  the  furthest  of  which  is 
Lake  Pleasant  In  1858  parties  began  to  dig  a 
ditch  to  carry  the  water  in  the  direction  in 
which  the  defendants  have  taken  it  The  then 
owners  of  the  mill  filed  in  the  circuit  court  of 
Hillsdale  county  a  bill,  praying  for  a  writ  of 
injunction  to  restrain  the  parties  from  pursu- 
ing their  work.  A  decree  was  rendered  in 
that  case,  in  accordance  with  the  prayer  of  the 
bill.  In  1809  the  complainant  became  the 
owner  of  the  mill  in  question,  and  has  owned 
and  operated  it  ever  since.  The  defendant 
township  and  Gkorge  E.  Porter,  highway  com- 
missioner, caused  a  ditch  to  be  dug  in  the  sum- 
mer of  1898  and  1894,  for  the  purpose  of  im- 
5 roving  the  highway  in  the  township  of 
efferson,  in  which  there  was  a  sink  hole, 
which  gave  the  township  authorities  a  great 
deal  of  trouble.  In  the  summer  of  1898,  while 
defendants  were  digging  this  ditch,  complain- 
ant saw  and  talked  with  a  number  of  those  en- 
gaged in  the  work,  and  notified  them  the  water 
they  were  diverting  belonged  to  him,  that  he 
used  it  for  the  purpose  of  conducting  his  busi- 
ness in  the  city  of  Hillsdale;  and  on  April  34, 
1804,  when  defendants  resumed  their  work  on 
the  ditch,  complainant  caused  a  copy  of  the 
decree  that  was  made  in  1858  to  be  served  upon 
the  highway  commissioner,  and  forbade  their 
continuing  their  work.  As  they  failed  to  do 
so,  this  bill  was  filed.  The  case  was  heard  in 
open  court  In  addition  to  hearing  the  testi- 
mony, the  trial  Judge  visited  the  premises,  and 
saw  what  had  been  done,  and  the  topography 
of  the  country.'  The  Judge  found  that  much 
of  the  water  which  naturfHly  flowed  out  from 
Lake  Pleasant  and  from  the  big  marsh  about 
one  of  the  other  lakes  would  come  down  to  the 
mill  pond  of  the  complainant  if  not  diverted, 
and  that  Mr.  Stock,  as  owner  of  the  mill,  had 
a  right  in  the  waters  which  naturally  flowed 
from  Lake  Pleasant  and  this  big  marsh  into 
his  mill  pond,  and  that  the  defendants  were 
not  justified  in  the  action  they  had  taken  in 
digging  this  ditch,  and  that  the  effect  of  it  was 
to  aivert  the  water  from  the  mill,  and  granted 
a  decree  in  the  case,  enjolnini;  the  defendants 
from  diverting  the  waters  which  would  natur- 
ally come  to  complainant's  mill  pood,  and  di- 
recting  that  the  ditch  be  filled  up  at  a  certain 

88  L.R.  A. 


point,  to  a  certain  depth,  from  which  decree 
defendants  appeal. 

While  the  testimony  is  conflicting,  we  have 
no  doubt,  from  an  examination  of  the  record, 
that  the  conclusion  of  the  learned  trial  judge 
that  the  digging  of  this  ditch  was  without  legal 
right,  and  that  its  effect  was  to  divert  from 
complainant's  mill  a  yery  considerable  quan- 
tity of  water  to  which  he  was  entitled,  is  fully 
Justifled  by  the  evidence.  There  can  be  no 
question  from  the  record  that  the  complainant 
was  legally  entitled  to  the  use  of  all  the  water 
that  would  naturally  come  to  his  mill  pond. 
The  defendants  were  not  riparian  proprietora 
on  the  stream,  and  there  is  no  question  of  the 
adjustment  of  the  rights  of  several  riparian 
proprietors  on  the  same  stream  of  water.  So 
far  as  defendants  diverted  water  to  which 
complainant  was  entitled,  they  were  tiea- 
passers. 

It  is  the  claim  of  the  defendants  that  the  loss 
to  the  complainant  caused  by  the  diversion  of 
the  water  is  trivial,  while  the  damage  the  de- 
fendants would  sustain  if  a  permanent  injunc- 
tion ia  granted  would  be  very  great,  and  that, 
therefore,  the  injunction  ought  not  to  be  al- 
lowed; citing  Potter  v.  Saginaw  Union  Street 
B.  Oo,  88  Mich.  397, 10  L.  R.  A.  170,  and  cases 
there  cited;  Torrep  v.  Camden  db  A.  EL  Oo.  18 
N.  J.  £q.  298;  10  Am.  A  Enff.  Enc.  Law,  800, 
and  note;  Loaansport  v.  Wu,  90  Ind.  581,  50 
Am.  Hep.  112.  None  of  these  authorities  es- 
tablish the  doctrine  that,  where  one  trespassed 
against  acts  promptly  after  notice  of  the  tres- 
pass, equity  will  not  interfere  where  the  tres- 
pass is  of  a  continuing  nature,  and  is  irrepar- 
able in  its  character.  An  examination  of  these 
cases  will  show  either  that  it  was  doubtful  if 
any  damage  would  be  done,  or  the  complain- 
ant had  not  acted  promptly  in  appealing  to 
equity.  It  does  not  appeal  to  one's  sense  of 
justice  to  say  that  the  exercise  of  a  right  pos- 
sessed is  not  of  as  much  beneflt  to  the  possessor 
as  the  taking  of  that  right  from  the  owner 
would  be  to  the  trespasser,  and  therefore  the 
trespasser  should  be  allowed  to  continue  his 
trespass. 

We  think  it  clearly  appears  from  the  testi- 
mony that  a  large  amount  of  water  has  been 
diverted  from  complainant's  mill  to  which  he 
was  entitled,  and  that  the  conversion  will  con- 
tinue if  the  action  of  the  circuit  judge  is  not 
sustained.  It  is  doubtless  true  that  many  own- 
ers of  lowlands  about  Pleasant  lake  and  the 
large  marsh  are  benefited  by  the  cutting  of  this 
ditch,  but  one  man  is  not  to  be  deprived  of 
property  rights  because  to  do  so  would  beneflt 
others  more  than  he  is  injured.  "It  has  al- 
ways been  settled  that  the  owner  of  realty  is 
entitled  to  the  aid  of  equity  to  prevent  perma- 
nent and  continually  recurring  injuries  to  the 
enjoyment  of  his  property.  To  deprive  him  of 
such  enjoyment  is  to  deprive  him  of  the  prop- 
erty itselK  wholly,  or  to  the  extent  of  the  mis- 
chief. Neither  can  it  be  allowable  for  wrong- 
doers to  rely  on  their  own  wrong  to  change  or 
lessen  bis  means  of  redress.  When  they  do 
mischief  it  is  their  own  fault  if  they  render  a 
stringent  remedy  necessary,  and  they,  and  not 
the  party  injured,  must  take  the  consequences.** 
Koopman  y.  Blodgett,  70  Mich.  010;  BaU  v. 
Ionia,  88  Mich.  498:  Corning  y.  Troy  Iron  S 
N.  Factory,  40  N.  T.  191.    In  the  casa  of 
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Eoojman  ▼.  Blodgett,  70  Micb.  610,  it  is  said: 
"A  person  owning  a  suitable  place  for  a  mill 
flite  cannot  be  deprived  of  it  because  someone 
else  has  wrongfully  interfered  with  the  stream 
above  him.  Without  either  such  a  hipse  of 
time  as  will  bar  suit  or  indicate  acquiescence, 
or  some  act  of  estoppel,  rights  of  property  are 
not  to  be  barred."  In  the  case  at  issue  the 
complainant  and  his  grantors  had  maintained  a 
mill  at  this  place  for  more  than  forty  years, 
and  whenever  an  attempt  was  made  to  direct 
the  water  in  the  manner  it  has  been  diverted 
by  the  defendants  the  courts  were  appealed  to. 
Counsel  says  complainant  stood  by,  and  al- 
lowed defendants  to  incur  large  expense,  and 
that  he  is  estopped  from  appealing  to  equity 
now.  We  cannot  agree  with  counsel  in  his 
contention.  The  defendants  knew  the  com- 
plainant was  opposed  to  what  they  did.  He 
forbade  their  acts,  and  when  they  continued 
them,  he  caused  a  copy  of  a  decree  made  more 


than  forty  years  ago,  in  favor  of  his  grantors, 
to  be  served  upon  them,  and,  when  they  paid 
no  attention  to  all  this,  without  unreasonable 
delay  he  appealed  to  the  court.  If  they  have 
expended  considerable  sums  of  money  in  com- 
mitting this  trespass,  it  is  their  own  fault,  and 
they  must  lose  it. 

tt  is  urged  very  earnestly  b)r  counsel  that 
Mr.  Stock's  right  to  maintain  his  dam  and  to 
use  the  water  that  would  naturally  come  to  his 
mill  must  give  way  to  the  right  of  the  public 
to  improve  the  highways,  to  drain  lands,  and 
to  generally  improve  the  country.  It  is  suffi- 
cient reply  to  this  argument  to  say  that  it  hai 
long  been  the  fundamental  law  of  the  land 
that  a  man  is  not  to  be  deprived  of  his  prop- 
erty without  due  process  of  law,  and  without 
compensation. 

Decree  U  affirmed,  with  costs. 

The  other  Justices  concui; 


ARKANSAS   SUPREMB  COURT. 


NEBRASKA  MEAL  MILLS,    Appt.^ 
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8T.  LOUIS  SOUTHWESTERN  RAILWAY 

COMPANY. 


(.—....  Ark. .. 


.) 


!•  A  railroad  eompany  is  not  liable  for 
delivery  to  the  consignee  to  whom  ffoods 
are  billed,  without  notice  to  it  that  the  bill  of 


ladlDflT  baa  been  forwarded  to  a  bank  with  a  draft 
attached  foroollection,  although  the  bill  of  lading 
Is  not  produced. 

8*  The  ri^ht  of  a  earrier  to  deliTor  to 
the  eonsiirnee  is  not  affeeted  by  a  statute 
declarlDfir  bills  of  lading  neirotiable  and  any  per- 
son  to  whom  the  same  are  transferred  to  be  held 
the  owDer  so  far  as  to  give  validity  to  any  pledge. 
Hen,  or  transfer  upon  the  faith  thereof,  and  that 
no  property  specified  therein  shall  l>e  delivered 
ezoept  on  the  surrender  and  cancelation  of  the 


NoTB.— 2V>  whom  may  deUvery  he  made  under  MU 

of  lading, 

Vvbbasejl  ICeaii  Mnxs  v.  Sx.  Louis  8.  W.  B. 
Co.  presents  a  rather  unusual  state  of  facts.  The 
bin  of  lading  made  the  goods  deliverable  to  the  con- 
signee absolutely  without  any  mention  of  order  or 
assigns.  In  most  of  the  bills  of  lading  there  has 
been  some  qualifloatipn  of  the  absolute  right  of  the 
consignee.  In  many  of  them  the  property  tB  de- 
liverable to  order,  in  wjiich  event  the  cases  agree 
that  the  carrier  cannot  safely  deliver  without  such 
order  or  knowledge  that  it  has  not  been  given* 

Ooode  deUverctble  to  order. 

If  the  property  is  consigned  care  of  the  con- 
signee to  order  of  the  one  making  advances  on  the 
bill  of  lading,  the  carrier  will  be  liable  to  the  latter 
in  case  he  delivers  to  the  consignee  without  the 
latter^s  order.  Stone  v.  Chicago,  M.  ft  St.  P.  B.  do. 
8S.D.1. 

By  issuing  bills  of  lading  stipulating  for  a  deliv- 
ery to  order  the  ship  becomes  bound  to  deliver  to 
DO  one  who  has  not  the  order  of  the  shipper.  It  is 
no  excuse  for  a  delivery  to  the  wrOng  person  that 
the  indorsee  of  the  bill  of  lading  was  unknown  and 
that  notice  of  the  arrival  of  the  vessel  could  not  be 
iriven  to  him.  If  the  consignee  cannot  be  found  it 
is  the  duty  of  the  carrier  to  retain  the  goods  until 
they  are  claimed,  or  to  store  them  for  the  owner. 
And  he  has  no  right  under  any  circumstances  to 
deliver  them  to  a  stranger.  The  Thames  v.  Seaman 
<«*The  Thames"),  81 U.  8. 14  Wall.  96,  20  L.  ed.  804. 

If  the  goods  are  shipped  subject  to  the  order  of 
the  consignor  the  earner  will  not  be  Justified  in 
delivering  them  without  such  order  by  the  fact 
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that  one  of  the  employees  of  the  shipper  said  that 
the  property  was  for  a  certain  person.  Sawyer  ▼, 
Cbicaao  &  N.  W.  B.  Ck>.  22  Wis.  408. 

In  Brandt  v.  Bowlby,  2  Barn,  ft  Ad.  088,  where  the 
cargo  was  deliverable  to  the  order  of  certain  per- 
sons, the  carrier  delivered  without  their  order,  but 
defended  upon  the  ground  that  the  property  had 
vested  in  the  one  to  whom  it  was  delivered,  and 
that  therefore  the  damages  would  be  no  more  than 
nominal;  but  the  court  held  that  the  property  had 
not  vested  in  him  and  that  full  damages  could  be 
recovered. 

Although  the  shipment  is  made  to  the  order  of 
the  consignor  the  earrier  will  not  be  liable  if  it  has 
delivered  to  the  order  of  one  whom  the  shipper  has 
held  out  as  his  general  agent  with  authority  to 
give  orders  as  to  the  delivery  of  shipments.  Wat- 
son V.  Hoosac  Tunnel  Line  Ck>.  18 Mo.  App.  268. 

If  the  contract  of  the  carrier  calls  for  delivery  to 
the  order  of  the  consignor  the  carrier  by  delivering 
to  a  third  person  hss  the  burden  of  showing  that  he 
is  the  true  owner.  Wolfe  v.  Missouri  P.  B.  Co.  9T 
Mo.  473. 

If  the  goods  are  to  be  delivered  to  the  consignee 
or  his  order  the  carrier  will  not  be  Justified  in  de* 
livering  to  a  general  agent  of  the  consignor.  Wil- 
son Sewing  Mach.  Ck>.  v.  Louisville  ft  N.  B.  Co.  71 
Mo.  20B. 

Where  the  shipper  had  retained  the  bill  of  lading 
himself  and  the  carrier  delivered  the  property  to 
the  consignee  without  the  order  of  the  shipper,  the 
court  said  where  any  person  holding  property  aa 
carrier  which  he  knows  to  belong  to  one  person 
and  to  be  subject  to  his  order  voluntarily  gives 
that  property  to  another  without  the  owner*a 


See  also  40  L.  K.  A.  367. 


1697. 
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bill  of  lading,  except  in  oasee  where  tlie  bill  of 
ladinff  baa  been  tranaferred. 

(June  6, 1897.) 

APPEAL  by  plaintiff  from  a  jud/nnent  of 
the  Circuit  Court  for  Jefferson  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  alleged  wrongful  de- 
livery of  certain  property  which  bad  been 
placed  in  defendant's  possession  for  transpor- 
tation.    Affirmed. 


Statement  by  Riddick,  J. : ' 

The  appellant  corporation  delivered  to  the 
Missouri  Pacific  Railway  Company  a  car  load 
of  meal  for  shipment  to  E.  D.  Russell  at  Alt- 
heimer,  Arkansas.  The  railway  company 
thereupon  gave  to  said  consignor  a  bill  of  laa- 
ing,  in  which  it  was  stipulated  that  said  meal 
was  to  be  transported  from  Stella,  Nebraska, 
to  Altheimer,  Arkansas,  and  there  delivered  to 
the  consiffnee,  £.  D.  Russell.  The  appellant 
then,  without  notice  to  the  railway  company, 
drew  a  sight  draft  on  said  Russell  for  $182.30, 
the  price  of  the  meal,  and  attached  it  to  the 


«uthorit7  It  Is  evidence  of  a  conversion.   Leslie  v. 
Oinada  G.  B.  Co.  44  U.  C.  Q.  B.  81. 

MuU  deUoer  to  holder  of  Ml  of  Jading, 

Under  ordinary  oircumstanoes  where  the  goodn 
«re  deliverable  to  order  or  aaslirns  there  muse  be  a 
delivery  to  the  holder  of  the  bill  of  lading,  and 
•delivery  to  theconsifirnee  who  does  not  hold  the  bill 
of  lading-ls  not  Euffloieot. 

In  Walker  v.  Detroit,  G.  H.  Sc  M.  B.  Go.  48  Mich. 
446,  it  is  said  that  carriers  must  recognize  transrers 
of  bills  of  lading,  and  unless  protected  by  proper 
Touchers  cannot  always  assume  to  deal  with  con- 
signments as  actually  and  beneficially  belonging 
to  the  consignee. 

The  carrier  will  \)e  liable  if  he  delivers  to  the  con- 
aiimee  while  the  bill  of  lading  is  in*  the  hands  of  a 
tnird  person  who  has  advanced  money  on  it* 
Alderman  v.  Eastern  B.  Co.  116  Mass.  283. 

It  is  the  duty  of  the  carrier  to  ascertain  whether 
or  not  a  bill  of  lading  was  delivered  to  the  shipper, 
and  if  so  to  retain  the  property  until  demaoded  by 
one  dalmiog  under  that  title,  and  to  deliver  in 
accordance  with  iL  Furman  v.  Union  P.  B.  Co.  106 
N.  Y.  6TB. 

A  delivery  of  goods  by  a  common  carrier  other- 
wine  than  in  aooordanoe  with  the  bill  of  lading  is  in 
the  carrier's  wroog  and  at  his  risk.  Pennsylvania 
a.  Ca  V.  Stern,  119  Pa.  24. 

The  carrier  may  be  liable  for  delivery  tea  per- 
son who  does  not  hold  the  bill  of  lading.  St.  Louis 
^  I.  M.  B.  Co.  v.  Lamed,  103  III.  298:  St.  Louis  ft  T. 
H.  B.  Co.  V.  Rose,  20  111.  A  pp.  870;  Merchants*  Des- 
patch ft  Transp.  Co.  v.  Merriam,  111  Ind.  8;  Garden 
-Grove  Baok  v.  Humeston  ft  S.  R.  Co.  67  Iowa,  526; 
Giiibons  v.  Far  well,  68  Mich.  344:  Union  Stock 
Yards  Co.  ▼.  Westcott,  47  Neb.  800;  Collins  v.  Burns, 
48  N.Y.I. 

A  steamboat  cannot  avoid  its  liability  for  the 
loM  of  the  goods  by  showing  that  it  delivered 
them  to  the  owner  of  a  whartlDg  boat  lying  in 
front  of  the  place  to  which  tho  goods  were  des- 
tined.   Wayne  v.  The  General  Pike,  16  Ohio,  421. 

It  is  immaterial  that  prior  to  the  maklog  of  the 
advance  on  the  bill  of  lading  the  carrier  has  im- 
properly parted  with  control  of  the  property,  as 
the  improper  delivery  of  the  property  will  not  re- 
lieve the  carrier  of  Us  liability  to  the  Indorsee  of 
the  bill  of  lading.  First  Nat.  Bank  v.  New  York  C. 
A  B.  R.  B.  Co.  86  Hun,  160. 

The  directions  of  the  bill  of  lading  must  control 
over  the  marks  on  -i  be  packages.  Moore  ▼.  Henry, 
18  Mo.  A  pp.  36. 

If  the  goods  which  are  shipped  by  separate  bills 
of  ladiug  are  Included  by  the  delivery  clerk  in  one 
bill  of  charges  and  delivered  to  the  person  paying 
the  bill,  the  carrier  will  be  liable  to  the  person 
wboee  property  is  by  the  mistake  wrongfully  de- 
livered.   Chicago  ft  N.  W.  B.  Co.  V.  Ames,  40  111 

In  Sanquer  v.  London  ft  S.  W.  B.  Co.  16  C.  B.  163, 
•8  C.  L.  Rep.  8U,  the  carrier  delivered  some  butter 
to  persons  to  whom  be  had  been  in  the  habit  of 
^lelivering  at  a  different  place  from  where  the 
^  L.  K.  A. 


packages  were  marked  for  delivery,  and  he  was 
held  liable  for  not  delivering  to  the  holder  the 
bill  of  lading:  but  the  question  does  not  turn 
upon  the  rights  given  upon  the  bill  of  lading,  but 
upon  the  assumption  of  the  carrier  as  to  the  proper 
delivery  and  whether  or  not  there  had  been  a  rati- 
fication. 

In  case  the  carrier  signs  a  bill  of  lading  to  do- 
liver  the  cargo  to  a  certain  person,  and  afterwards 
signs  another  to  deliver  a  portion  of  it  to  another 
person,  he  will  be  liable  to  the  consignor  in  case  he 
fails  to  comply  with  the  latter  bill.  Stllle  v.  Tra- 
verse, 8  Wash.  C.  C.  48. 

And  In  Anderson  v.  Clark,  2  Blng.  20,  where  the 
consignee  refused  to  aocept  the  draft  and  the  car- 
rier redelivered  to  the  consignor,  he  was  held  liable 
to  the  consignee  for  neglecting  to  deiiyer  in  ao- 
oordanoe with  the  bill  of  lading. 

If  the  oonslgnee  refuses  to  accept  or  to  make  an 
appointment  under  the  bill  of  lading,  the  carrier 
will  be  justified  in  delivering  to  the  agent  of  the 
consignor  at  the  port  of  discharge.  Sbepard  v.  Be 
Bernales,  18  Bast,  666. 

In  Low  V.  De  Wolf.  8  Pick.  101,  it  was  held  that 
where  it  became  necessary  at  an  Intermediate  port 
to  unload  a  portion  of  the  cargo  which  could  not 
be  restowed,  and  so  was  delivered  by  the  master  to 
a  third  person  to  be  sold  on  account  of  the  owner, 
the  master  will  not  be  held  liable  to  an  assignee  of 
the  bill  of  lading  for  the  amount  transmitted  to 
the  owner,  the  bill  of  lading  being  '*to  order  or  aa- 
signs,**  and  the  master  not  knowing  of  the  assign- 
ment. 

Neeeitfty  of  production  of  hiU  of  lading. 

The  almost  universal  rule  is  to  require  a  pro- 
duction of  the  bill  of  lading  before  making  a  d^ 
livery. 

Unless  the  carrier  has  stamped  the  bill  as  not 
negotiable  he  is  bound  to  recognize  the  validity  of 
transfers  and  to  deliver  the  property  only  on  the 
production  and  cancelation  of  the  bill.  Bank  of 
Data vU  v.  New  York,  L.  B.  ft  W.  B.  Co.  106  N.  Y.  195. 
60  Am.  Bep.  440. 

A  railroad  company  may  for  its  own  protection 
exact  the  production  of  the  bill  of  lading  before 
making  delivery  of  the  goods  to  the  consignee. 
Bass  V.  Glover,  63  Ga.  745. 

A  clause  In  a  bill  of  lading  requiring  the  presen- 
tation  to  the  carrier  of  the  bill  of  lading  properly 
indorsed  as  the  evidence  whereon  delivery  shall  be 
made  is  valid.  Bishop  v.  Empire  Transp.  Co.  I  Jones 
ft  o.  W. 

If  the  bill  of  lading  provides  for  a  delivery  of  the 
property  to  the  consignee  upon  presentation  of 
the  duplicate,  the  carrier  will  be  liable  in  case 
he  delivers  without  requiring  production  of  the 
duplicate.  Jeffersonviile,  M.  ft  I.  R  Co.  v.  Irvin,  46 
Ind.  180. 

In  McEwen  v.  Jeffersonviile.  M.  ft  L  B.  Co.  88 
Ind.  868,  5  Am.  Bep.  216,  the  ^111  of  lading  stipu- 
lated for  a  delivery  to  the  constirnee  upon  his  pro- 
duction of  the  duplicate  bill  of  lading,  and  the 
carrier  delivered  without  euch   production.    It 
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bill  of  ladiner,  and  bad  tbe  same  forwarded  to 
ft  bank  at  Pine  Bluff,  Arkansas*,  for  collectiOD. 
Tbe  bank  presented  the  draft  for  payment,  but 
Russell  was  insolvent,  and  failed  lo  pay.  Tbe 
St.  Louis  Southwestern  Railway  Company, 
wbicb  bad  received  the  meal  as  connecting 
carrier,  having  no  no' ice  that  a  draft  bad  been 
drawn  on  Russell  and  sent  for  collection,  or 
that  Russell  was  Insolvent,  or  that  the  consignor 
desired  to  refain  control  of  tbe  meal  until  tbe 
draft  was  paid,  delivered  tbe  meal  to  him  with- 
out recniinng  the  production  of  tbe  bill  of  lad- 
ing. The  appellant  brought  this  suit  against 
the  railway  company  to  recover  damages,  al- 
leging that  tbe  deliyery  under  sucb  circum- 
stances was  wronef ul  and  resulted  to  its  injury. 
Tbe  finding  and  Judgment  were  in  favor  of  the 
defendant. 


I     Messrs.  Bridfres  ft  Wooldridg^.  for  ap- 
pellants: 

Tbe  railway  company  is  liable  to  tbe  ship- 
per, if  it  delivered  tbe  meal  without  requiring: 
tbe  consignee  to  surrender  and  cancel   the  bill 
of  lading,    and  by  reason  thereof    plain tiffft- 
were  damaged. 

When  goods  are  consigned  without  res- 
ervation on  tbe  part  of  the  consignor  tbe 
prima  facie  legal  presumption  is  that  the 
consignee  is  the  owner.  Tbe  fact  of  con- 
signment does  not  vest  an  absolute  title  io 
the  consignee.  His  title  is  not  complete  untili 
tbe  bill  01  lading  comes  into  bis  bands. 

2  Am.  &  Eng.  Enc.  Law,  p.  242. 

It  was  tbe  duty  of  the  carrier  to  ascertain- 
whether  a  bill  of  lading  was  delivered  to  tbe- 
sbipper,  and.  if  so,  to  retain  the  property  untii 


was  arfrued  that  the  stipulation  was  for  the  benefit 
of  tbe  carrier  to  aid  identiflcatiOD,  but  the  court 
held  that  it  was  lor  tbe  benefit  of  ihe  consiimor, 
and  that  the  delivery  without  compllaooe  wlih  tbe 
stipulation  rendered  the  carrier  Jiable. 

In  Cole  V.  Wabaph,  St.  L.  ft  P.  R.  Co.  21  Mo.  App. 
44S,  it  is  stated  In  tbe  separate  opinion  that  if  tbe 
carrier  delivers  the  goods  to  the  wrong  party  he 
does  so  at  bis  peril,  wherefore  tbe  law  is  that  the 
carrier  has  tbe  right  for  his  necessary  protection 
to  demand  the  bills  of  lading  l)efore  delivery,  or, 
in  case  of  a  demand  by  the  rigbtf  ul  owner,  to  re- 
quire reasonable  evidence  of  bis  identity. 

Tbe  carrier  will  be  liable  for  delivering  without 
the  production  of  tbe  bill  of  lading.  Bristol  & 
West  of  England  Bank  v.  Midland  B.  Co.  [1801]  2  Q. 
B.663. 

A  delivery  to  tbe  consignee  Is  at  tbe  peril  of  tbe 
carrier  unless  at  the  time  of  delivery  tbe  con- 
signee surrenders  the  bUl  of  lading  made  or  in- 
dorsed to  himself.  Gates  v.  Cbicago.  B.  ft  Q.  R. 
Go.  42  Neb.  879;  Union  P.  R.  Co.  v.  Johnston,  46 
Neb.  57. 

A  carrier  which  delivers  goods  intrusted  to  him 
for  carriage,  without  production  of  tbe  bill  of 
lading  describing  the  goods.  Is  liable  in  trover  for 
their  value  to  a  bona  fide  bolder  of  the  bill  of  lad- 
ing taken  for  value  before  the  delivery  of  tbe 
goods  at  destination.  First  Nat.  Bank  v.  Northern 
K.  Co.  58  N.  H.  2C8. 

In  City  Bank  v.  Borne,  W.  ft  O.  R.  Co.  44  N.  Y. 
186,  it  is  said  it  is  the  law  that  a  carrier  is  bound  to 
ascertain  whether  a  bill  of  lading  was  delivered  to 
the  shipper,  and  If  delivered  be  must  retain  tbe 
property  until  it  is  demanded  by  one  claiming  un- 
der  that  title. 

If  by  the  terms  of  a  bill  of  lading  tbe  goods  are 
to  be  delivered  to  a  named  consignee  or  his  as- 
signs, tbe  master  is  not  entitled  to  deliver  the 
goods  to  the  consignee  without  tbe  production  of 
one  of  tbe  parrs  of  the  bill  of  lading.  Tbe  Stettin, 
L.  R.  14  Prob.  Div.  142. 

If  the  bill  of  lading  Is  indorsed  as  security  for  a 
draft  the  carrier  will  be  liable  in  case  be  delivers 
to  the  consignee  while  tbe  draft  is  outstanding  un- 
paid and  tbe  bill  of  lading  is  not  surrendered.  The 
Thames,  7  Blatcbf.  22B. 

A  carrier  wblcb  transacts  business  for  a  certain 
Arm  between  two  places  without  ever  requiring 
hills  of  lading  to  be  delivered  up  as  a  condition  for 
delivery  of  tbe  freight  will  be  liable  to  a  third 
person  to  whom  the  bill  of  lading  has  been  trans- 
ferred for  value  without  notice  of  tbe  Irregularity 
iu  tbe  mode  of  transacting  tbe  business.  Walteis 
V.  Western  ft  A.  R.  Qd.  66  Fed.  Rep.  860. 

If  a  bill  of  lading  is  attached  to  a  draft  on  wbicb 
money  is  advanced  tbe  carrier  will  be  Uable  to  the 
one  making  tbe  advances  in  case  be  delivers  tbe 
r^HTfro  to  a  purchaser  from  tbe  consignee  without 
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requiring  the  bill  of  lading  to  be  delivered  up.. 
Walters  v.  Western  ft  A.  R.  Co.  68  Fed.  Rep.  301. 

Wbere  the  goods  are  consigned  to  tbe  order  of 
tbe  consignor,  and  the  bill  of  lading  Is  indorseik 
in  blank  and  negotiated  for  value  as  security  for  & 
draft,  the  carrier  bas  no  right  to  deliver  the  goods- 
without  production  of  tbe  bill  of  lading  or  author- 
ity from  the  holder  thereof,  fioatmen^s  Bar.  Bank 
V.  Western  ft  A.  R.  Co.  81  Ga.  221. 

If  a  shipper  takes  a  bill  of  lading  to  hinveir  as- 
consignee,  and  the  carrier  delivers  tbe  goods  to  an- 
other with  bis*coosent  but  without  surrenderor 
the  bills  of  lading,  a  subsequent  assignee  of  the  bilk 
of  lading,  though  acquiring  it  without  notice  and 
for  value,  will  ba  ve  no  recourse  against  tbe  carrier- 
Alabama  Nat.  Bank  v.  Mobile  ft  O.  R.  Co.  42  Mo^ 
App.  284. 

Tbe  fact  that  a  person  claiming  the  propeny 
gives  an  undertaking  to  deliver  tbe  bill  of  ladmg 
as  soon  as  be  receives  it  will  not  Justify  the  earner- 
iu  delivering  to  him.    Merchants  Bank  v.  Unioik 
R.  ft  Transp.  Co.  09  N.  Y.  873,  Affirming  8  Hun,  219. 

But  in  Bamish  v.  Eirsobbraun,  107  Cal.  660.  it  ap- 
pears that  the  carrier  was  in  tbe  habit  of  delirer- 
Ing  the  property  in  advance  of  tbe  arrival  of  the- 
bill  of  lading  upon  tbe  giving  of  a  bond  for  its  pro- 
tection. 

Tbe  carrier  will  be  liable  in  case  It  delivers  fck 
violation  of  tbe  express  notice  not  to  deliver  with- 
out  production  of  the  bill  of  lading.    Foggan  v. 
Lake  Shore  ft  M.  S.  R.  Co.  40  N.  Y.  8.  R.  ns. 

The  delivery  of  the  goods  by  tbe  carrier  to  a  per- 
son  unauthorized  to  receive  them,  without  requir- 
ing production  of  the  bill  of  lading  but  relying  oiw 
bis  representation  ttaat  he  is  the  bolder  of  it,  Is  a  con- 
version.   S  orbes  v.  Boston  ft  L.  B.  Co.  138  Mass.  154. 

In  Nathan  v.  Giles,  6  Taunt.  568. 1  Marsh.  228,  it  1» 
assumed  tbat  if  the  shipowner  delivered  without 
production  of  tbe  bill  of  lading  he  would  be  liable 
to  tbe  indorsee  upon  the  latter*B  demand  forthe> 
cargo. 

If  tbe  goods  are  delivered  without  production  of 
the  bill  of  lading  tbe  carrier  assumes  tbe  burden  of 
showing  tbat  tbe  delivery  was  to  tbe  proper  per- 
son. National  Bank  v.  Atlanta  ft  C.  Air  Line  K. 
Co.  26  8.  C.  210. 

If  tbe  carrier  delivers  without  the  production  or 
the  bill  of  lading  be  takes  upon  himself  tbe  risk  of 
its  previous  transfer  for  value  to  an  Innocent  in- 
dorsee. Midland  Nat.  Bank  v.  MisMOUri,  K.  ft  T.  R. 
Co.  62  Mo.  App.  681. 

If  by  a  course  of  dealing  the  carrier  has  acquire(» 
a  habit  of  delivering  to  tbe  consignee  without  ob- 
jection from  tbe  holder  of  the  bills  of  lading  it 
may  continue  to  treat  the  consignee  as  agent  or 
tbe  holder  of  the  bill  of  ladfng.  and  will  n'ot  be  li- 
able for  delivering  to  bim  without  a  surreoder  or 
tbe  bill  of  ladtna.  Ontario  Bank  v.  New  Jersey  8» 
B.  Co.  50  N.  Y.  6ia 


1897. 
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demanded  by  one  claiming  under  that  title,  I 
and  to  deliver  in  accordance  therewith. 

Oitif  Bank  ▼.  Home,  W.  dt  O.  R.  Co.  44  N. 
T.  186;  Furman  v.  Union  P.  B.  Co.  106  N. 
Y.  579. 

Defendant  railway  company  conid  have  pro- 
tected itself  by  demanding  of  the  consignee  a 
production  and  cancelation  of  the  bill  of  lad- 

Basi  ▼.  Olorer,  68  Ga.  746;  2  Beach.  Hail- 
waya,  §  951;  Fvrman  v.  Union  P.  R  Co,  106 
N.  Y.  579;  Merehante  Despatch  d  Transp,  Co, 
▼.  Merriam^  111  Ind.  6;  MeKvoen  v.  Jeffenon- 
ffilU,  M.ALR.CO.  88  Ind.  86^  5  Am.  Rep.  216: 
Walkers,  Detroit,  Q,  H.  d  M,  B,  Co,  49  Mich. 
446;  WdU,  F.  d  Co,  ▼.  Oregon  B.  d  JVav.  Co. 
S2  Fed.  Hep.  51. 

If  the  carrier  delivered  the  goods  to  the 
oonaignee  without  requiring  him  to  surrender 


and  cancel  the  bill  of  lading,  and  the  draft 
was  not  paid,  it  would  be  liable  to  the  ship- 
per for  such  loss. 

Galee  ▼.  Chicago,  B.  d  Q.  B,  Go,  42  Neb. 
879:  Penneylmnia  B.  Co.  y.  Stern,  119  Pa.  24: 
North  Pennsylvania  B.  Co.  v.  Commercial  Nat. 
Bank,  128  U.  6.  727. 81  L.  ed.  2»7;  Bank  of 
Commerce  v.  Bissell,  72  N.  Y.  615;  Neweomb^ 
V.  Boston  d  L.  R  Corp.  115  Mass.  280:  Wey- 
and  y.  Atchison,  T,  d  8.  F.  B.  Co.  75  Iowa, 
578. 1  L.  R.  A.  650;  Second  Nat.  Bank  y.  Cum- 
mings,  89  Tenn.  6G9;  Alderman  y.  Eastern  B. 
Co.  115  Maa9. 238;  Midland  Nat.  Bank  y.  Mis- 
sofiri  P.  R  Co.  182  Mo.  432. 

A  bill  of  lading  in  this  state  is  not  only- 
assignable,  but  it  is  made  a  negotiable  Instru- 
ment, the  same  as  a  promissory  note  or  bill  of 
exchange. 

Bandels  A  H.  Dig.  §  509. 


If  the  carrier  deliyen  upon  order  of  the  ooo- 
fllgnee  he  will  not  be  liable  to  one  to  whom  the  oon- 
elg-nee  sukwequently  assigns  the  bill  of  lading  the 
■urreDder  of  which  the  carrier  did  not  require- 
Anchor  Mill  Ck>.  y.  Burlington,  a  K.  ft  N.  K  do. 
(Iowa)  n  N.  W.  S66. 

Ttie  New  York  statute  prohibits  the  deltyery 
by  a  oommon  carrier  of  property  ooyered  by  a  bill 
of  lading  except  upon  surrender  and  cancelation 
of  the  bill.  Colgate  y.  Pennsylyanla  Co.  IQS  N.  Y. 
laoi,  AiBrming  81  Hun,  297. 

Tlie  fact  I  bat  the  words  *^Not  negotiable**  are 
upon  the  back  of  the  bill  of  lading  Is  cot  sufficient 
to  aatiafy  the  requirement  of  the  New  York  stat- 
ute that  no  delivery  shall  be  made  without  a  sur- 
render of  the  bill  of  lading  unless  it  contains  the 
words  **Not  negotiable**  upon  its  face.  First  NaL 
Bank  r.  JNew  York  C.  ft  H.  B.  U.  Co.  86  Hun,  ISO. 

In  Howard  v.  Shepherd,  9  a  B.  287. 19  L.  J.  a  P. 
N.  8.  249,  where  the  suit  was  for  delivering  the 
property  to  one  who  was  not  the  holder  of  the  bill 
of  lading,  it  appeared  that  the  declaration  did  not 
allege  the  production  of  the  bill  of  lading  by  the 
plaintiff,  so  no  breach  of  bis  duty  to  the  plaintiff 
was  shown  and  Judgment  went  against  him;  but  it 
is  said  the  duty  of  the  shipowner  was  to  keep  the 
fr<H>da  until  some  person  presented  the  bill  of  lad. 
log  to  him  at  the  point  of  destination. 

In  one  case  it  was  held  that  where  the  property 
was  bought  under  a  fictitious  name  and  consigned 
to  the  purchaser  by  that  name,  and  a  bill  of  lading 
mailed  to  him,  which  was  not  delivered  because  no 
person  of  tliat  name  was  known,  the  carrier  was 
not  liable  for  delivering  the  property  to  him,  al- 
though he  did  not  produce  the  bill  of  lading,  and 
was  known  by  another  name  to  the  station  agent, 
because  of  which  he  claimed  the  goods  as  agent  for 
the  oonaignee.  Dunbar  v.  Boston  ft  P.  B.  Corp.  UO 
Maas.  26, 14  Am.  Bep.  676. 

The  bill  of  lading  may  be  controlled  by  subse- 
quent communications  or  by  statutes. 

In  Mitchell  y.  Chesapeake  ft  O.  K.  Ca*17  111.  App. 
281,  the  carrier  was  held  Justified  in  deUvering 
without  production  of  the  bill  of  lading  upon  see- 
ing a  telegram  to  the  consignee  telling  him  to  do 
tiie  best  he  could.  That  anything  he  did  would  be 
eaiiafactory. 

So  it  was  held  that  a  bill  of  lading  requiring  de- 
livery to  the  owner  or  his  assigns  may  be  con- 
trolled by  a  subsequent  letter  directing  the  master 
to  manage  as  A  B  and  G  D  have  directed  with  re- 
irard  to  goods  shipped  by  them.  And  the  master 
will  be  Jurtifled  in  doing  as  either  of  the  parties 
loeoCioned  diteot.  Forresterv.Dodge,  ISIfass.  666. 

In  Texas  there  is  a  statute  requiring  delivery 
upon  payment  of  freight. 

The  carrier  is  Justified  in  refusing  to  deliver 
iroods  until  the  bill  of  lading  is  produced,  notwith- 
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standing  security  is  offered.   4  Tex.  App.  Ov.  Gas. 
•  246. 

Under  this  statute  it  has  been  held  that  a  carrier 
cannot  rightfully  refuse  to  deliver  the  goods  after 
inspecting  the  bill  of  lading  on  the  ground  that  the 
bill  ia  not  surrendered  to  him  if  the  consignee 
tenders  the  freight  charges  as  contained  in  the 
bill  and  executes  a  receipt  for  the  goods.  Dwyer 
V.  Gulf«  C  ft  S.  F.  B.  Co.  69  Tex.  707;  Qulf,  G.  ft  8.  F. 
B.  Co.  V.  McCown  (Tex.  Civ.  App.)  258.  W.  486. 

But  a  railroad  company  is  not  liable  for  failure 
to  deliver  goods  to  an  unidentified  consignee  where 
he  fails  to  produce  the  bill  of  lading  though  he 
may  offer  security.  Oulf,  C.  ft  6.  F.  EL  Co.  v.  Free> 
man  (Tex.  App.)  9  By.  ft  Corp.  L.  J.  497. 

Although  it  has  been  held  that  under  the  Texas- 
statute  prescribing  a  penalty  for  refuaal  to  deliver 
freight  it  is  not  necessary  to  entitle  the  consignee 
to  the  penalty  that  he  should  have  presented  his- 
bill  of  lading  when  making  demand  for  the  prop- 
erty. Gulf,  C.  ft  8.  F.  B.  Co.  v.  Dwyer,  75  Tex.  672, 
7  L.  B.  A.  478;  Gulf,  a  ft  8.  F.  B.  Co.  v.  McCTown 
(Tex.  Civ.  App.)  25  &  W.  435,  Be  versed  on  another 
point  on  rehearing,  26  8.  W.  746. 

The  point  made  in  Nkbrabka  Mial  Mills  v. 
St.  Louis  8opTHWHrraBN  B.  Go.  that,  if  the  bill  of 
lading  makes  the  property  deliverable  to  the  con- 
signee absolutely  .delivery  may  be  safely  made  with- 
out production  of  the  bill  of  lading,  does  not  seenk 
to  have  been  presented  in  any  other  case.  It  would 
seem  that  there  might  be  some  ground  for  distinc- 
tion between  cases  where  the  consignment  was  ab- 
solutely to  the  consignee  and  those  where  it  was  to- 
his  order  or  assigns.  But  there  is  language  ii» 
some  of  the  above  cases  holding  that  the  carrier 
cannot  safely  deliver  without  a  production  of  the 
bill  of  lading,  which  is  broad  enough  to  include  all 
cases  whether  made  to  order  or  assigns  or  not. 

SMpper^a'riffiUs, 

The  doctrine  of  stoppage  in  transitu  is  not  within 
the  scope  of  this  note,  but  some  cases  have  .arisen 
in  which  the  rights  of  the  shipper  under  the  bill  of 
lading  have  been  considered. 

On  delivery  of  goods  to  a  carrier  and  a  receipt 
of  a  bill  of  lading  therefor  making  the  property 
deliverable  to  the  consignee,  the  consignor  loses- 
aJl  control  over  the  goods  except  the  right  of  stop- 
page in  transUii,  Armen trout  v.  St.  Louis,  K.  C  ft 
N.  B.  Co.  1  Mo.  App.  168. 

After  shipment  the  carrier  holds  the  property 
for  the  lawful  holder  of  the  bill  of  lading.  If  the 
bill  is  drawn  in  the  consignee's  favor,  the  con- 
signor's possession  and  control  are  gone.  Schind- 
ler  V.  Smith,  18  La.  Ann.  476. 

If  the  shipper  takes  the  bill  of  lading  in  his  own 
name  the  carrier  cannot  rightfully  deliver  the 
property  to  any  other  person  except  on  his  order 
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Plaiti tiffs  bad  a  right  to  rely  npon  the  stat- 
ute requiring  the  production  aud  cancelation 
of  the  bills  of  lading.  Defendant  was  bound 
to  take  notice  of  the  same.  The  statute  was 
as  much  a  part  of  the  contract  as  if  it  had 
been  inserted  in  the  bills  of  lading. 

Colgafev,  Pennsylvania  Co,  10^  N.  Y.  120; 
Jatper  Trust  Co,  v.  Kansas  City,  M,  AB.  R.  Co, 
^9  Ala.  416. 

The  intention  of  the  parties  was  an  impor- 
tant question  and  should  have  gone  to  the 
jury,  for  a  delivery  to  a  carrier  is  considered 
as  a  delivery  to  the  consignee  only  when  and 
■as  it  is  in  agreement  with  the  terms  and  in- 
tention of  the  shipment. 

Taylor  v.  Turner,  87  HI.  296;  Emery  Sons 
T.  Irving  Nat.  Bank,  25  Ohio  St.  860,  18  Am. 
Rep.  299;  Seharffv.  Meyer.  133  Mo.  428. 

A  connecting  carrier's  liability  for  a  failure 


to  carry  out  the  original  contract  with  the 
8hipper  is  the  same  as  that  of  the  carrier  issu- 
ing the  bill  of  lading,  and  the  law  imposes 
upon  it  the  same  duties. 

St,  Tjmis,  L  M,  d  8.  B,  Co.  v.  Weakly,  50 
Ark.  897. 

Messrs.  Samuel  EL  West,  J.  M.  Tay- 
lor, and  J.  G.  Taylor,  for  appellee: 

A  bill  of  lading  is  defined  to  be  a  written 
aclcowiedgment  by  a  common  carrier  of  the 
receipt  of  certain  goods  described  therein, 
and  an  agreement  to  transport  them  to  their 
place  of  destination,  to  be  there  delivered  in 
good  order  to  the  consignee  or  his  assigns. 

2  Beach,  Railwavs.  §  951. 

A  clause  requiring  the  presentation  to  the 
carrier  of  bills  of  lading,  properly  indorsed, 
as  the  evidence  on  which  the  delivery  of  the 
goods  is  to  be  made,  is  valid. 


•or  transfer  of  the  bill  of  ladlny.  Youn^  v.  East 
AlatiaiDa  R.  Ck).  80  Ala.  100. 

Id  First  Nat.  Bank  v.  Crooker,  111  Mass.  168,  it  is 
said  that  where  by  the  terms  of  the  bill  of  ladinsr 
the  goods  are  to  be  delivered  to  the  oonsiffoor's 
order  the  carrier  to  his  agent  and  not  the  agent  of 
^he  coDSlfrnee. 

If  the  carrier  delivers  to  the  oonsiirDor  at  an  in- 
termediate Station  without  surrender  of  the  bill 
•of  lading  It  will  be  liable  to  a  subsequent  assignee 
of  the  bill  of  lading  who  receives  It  before  the 
goods  would  in  due  course  have  arrived  at  destina- 
tion. Ratser  v.  Burlington,  C  B.  ft  N.  B.  Ck).  64 
MioD.245. 

If  the  shipper  has  received  a  bill  of  lading  and 
forwards  it  to  the  point  of  destination  he  cannot 
•demand  back  the  goods  t)efore  the  ship  sails  wlth- 
-out  indemnlfylDg  the  carrier  against  liability  to  a 
«holder  of  the  bill  of  lading  at  the  port  of  destina- 
tion. Tlndall  v.  Taylor,  i  El.  ft  Bl.  219,  8  a  L.  Rep. 
190.  24L.  J.  Q.  R  N.  S.  12,lJur.  N.S.  112. 

If  the  bill  of  lading  Is  attached  to  a  draft  upon 
the  consignee  the  carrier  will  be  liable  to  him  in 
•case  he  delivers  the  property  while  in  transit  to  the 
'Shipper  after  the  consignee  has  taken  up  the  draft. 
Wells.  F.  ft  Co.  V.  Oregon  R.  ft  Nav.  Ca  82  Fed. 
Rep.  61, 12  Sawy.  619. 

If  the  shipper  has  ezerdsed  bis  right  of  stoppage 
-in  transitu  the  vessel  is  not  liable  for  refusal  to  de- 
liver to  the  consignee  under  the  bill  of  lading. 
The  Vldette,  84  Fed.  Rep.  896;  The  B.  H.  Pray,  27 
Fed.  Rep.  474. 

'  If  the  order  for  stoppage  is  withdrawn  the  car- 
rier will  lie  liable  for  refusal  to  deliver  to  an  as- 
signee for  value  of  the  bill  of  lading.  Schmidt  v. 
The  Pennsylvania,  4  Fed.  Rep.  648. 

The  fact  that  one  of  the  bills  is  marked  **  dupli- 
cate" does  not  change  its  effect,  but  if  it  is  Indorsed 
for  value  the  consignor  will  lose  control  over  the 
property  and  the  carrier  will  be  liable  to  the  indor- 
see if  it  permits  the  consignor  to  control  the  deliv- 
ery. Missouri  P.  R.  Co.  v.  Heidenhelmer,  82 Tex.  196- 

If  the  bill  of  lading  requires  delivery  to  the  con- 
cslgnee  or  his  assigns  no  action  can  be  maintained 
by  the  shipper  without  a  surrender  of  the  bill  of 
lading  or  the  consent  of  the  consignee.  Shepard 
-y.  Ueineken,  2  Sweeney,  526. 

Duplieate  blUs* 

If  the  carrier  issues  an  original  bill  of  lading  to 
■«h1pper*s  order  and  another  duplicate  for  the 
ahipper^s  protection  with  no  mark  making  the 
-original  ¥Oid  in  case  of  delivery  on  the  duplicate  it 
will  be  liable  to  an  assignee  for  value  of  the  orlgl- 
oal  in  case  it  redelivers  to  the  shipper  on  the  du- 
plicate. Midland  Nat.  Bank  v.  Missouri  P.  R.  Co. 
182  Mo.  482. 

If  duplicate  bills  are  iasued  which  are  not  stated 


to  bo  duplicates  the  carrier  will  be  liable  in  case  it 
delivers  on  one  of  them  to  the  holder  of  another 
for  value  without  notice  that  the  second  is  out- 
standing. Midland  Nat.  Bank  v.  Missouri  P.  R.  Co. 
IJ2  Mo.  492. 

.  The  fact  that  a  duplicate  bill  of  lading  to  pro- 
cured and  presented  by  a  person  claiming  the 
goods,  which  is  not  assigned  or  indorsed  by  either 
the  consignor  or  consignee,  will  not  Justify  the  car- 
rier in  delivenng  the  goods  to  him  without  further 
identification.  Cavallaro  v.  Texas  ft  P.  R.  Co.  110 
Cal.  818. 

Delivery  may  be  made  to  the  one  first  producing 
the  bill  of  lading  although  a  duplicate  had  been 
previously  assigned  for  value  to  a  third  person. 
Glyn  V,  East  ft  West  India  Dock  Co.  L.  R.  7  App. 
Crs.  591.  62  L.  J.  Q.  B.  N.  S.  140. 47  L.  T.  N.  S.  800,  ?1 
Week.  Rep.  206. 4  Asp.  M.  C  680.  Affirming  L.  R.  6 
Q.  B.  Dlv.  482.  50  L.  J.  Q.  a  N.  8.62.  48  L.  T.  N.  S. 
684, 29  Week.  Rep.  816,  citing  The  Tigress,  Brown 
ft  L.  88,  83  L.  J.  Adm.  K.  8.  97.9  Jur.  N.  S.861,8L.  T. 
N.  S.  117,  11  Week.  Rep.  5)8,  as  holding  that  the 
master  would  have  been  justified  in  delivering  to 
the  holder  of  the  first  bill  of  lading  presented. 

In  Fearon  v.  Bowers,  1  H.  BI.  804,  note,  where  the 
question  was  between  rival  clalmantA  under  du- 
plicate bills  of  lading,  and  the  suit  was  against  the 
captain  for  wrongful  delivery,  it  to  said  that  ao- 
oordlng  to  the  usage  of  trade  the  captain  was  not 
concerned  to  examine  who  had  the  test  right  on 
the  different  bills  of  lading.  All  he  had  to  do  was 
to  deliver  the  goods  upon  one  of  the  bills  of  lad- 
ing. But  this  statement  was  limited  in  L.  R.  7 
App.  Cas.  681,  to  the  extent  that  if  he  had  notice  of 
both  he  must  determine  at  hto  peril  which  was  the 
better  claim. 

In  Barber  v.  Meyersteln.  L.  R.  4  H.  Tj.  817. 80  L.  J. 
C.  P.  N.  8. 187,  22  L.  T.  N.  8.  808, 18  Week.  Rep.  1041. 
It  Is  said  that  in  case  of  duplicate  bllto  of  lading  the 
shipowner  having  no  notice  of  a  first  dealing  with 
a  bill  of  lading  may,  on  the  second  being  produced 
by  another  party,  be  Justified  In  delivenng  the 
goods  to  that  party. 

Shipping  receipts. 

In  Bailey  v.  Hudson  River  R.  GO.  48  N.  Y.  70, 
where  shipping  receipts  were  taken  but  not  for- 
warded to  the  consignee,  and  the  consignor  subse- 
quently changed  the  destination  of  the  property* 
the  carrier  was  held  liable  for  a  delivery  to  the 
changed  consignee  on  t^e  ground  that  the  title  had 
passed  to  the  origioai  consignee  at  the  time  of  the 
shipment,  and  that  the  consignor  then  lost  control 
over  the  property. 

If  a  receipt  has  been  given  for  the  goods  by  the 
master  of  the  ship,  the  holder  of  the  receipt,  and 
not  of  the  bill  of  lading  subsequently  iasued  with- 
out  surrender  of  the  reoeipt,  to  entitled  to  oontrol 
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Porter.  Bills  of  Ladine,  §  897. 

A.  compliance  iivith  the  bill  of  ladinf?,  or 
•abipping  coniract,  is  all  that  is  required  of  the 
•carrier. 

North  Pmntf/lvania-  R.  Co.  y.  Commercial 
2fdt.  Bank,  123  (J.  8.  788,  81  L.  ed.  288:  Levis- 
^'Ue  4b  N,  E,  Co.  v.  Eartwell,  18  Ky.  L.  Rep. 
^45. 

We  need  not  discnss  the  statute  making 
iiilla  of  lading  negotiable  because  the  bill  of 
ladiDg  in  this  case  was  never  assigned 
•or  negotiated  in  any  way,  and  the  rights  of 
Ibe  parties  stand  as  they  did  without  the  en- 
-act  men  t  of  San  dels  &  Hill's  Digest  referred  to 
by  counsel;  for  all  agree  that  the  statute  is 
ouly  declaralory  of  existing  law  relating  to 
the  transfer  of  bills  of  lading. 

Durr^.Herzey,  44Ark.80e.  51  Am. Rep. 694. 


It  is  like  in  this  respect  to  a  negotiable 
note.  The  maker  of  the  note  may  pay  the 
same  to  the  payee  at  any  time  without  requir- 
ing a  surrender  or  canceiaiion  of  his  note,  and 
after  doing  so  may  be  compelled  to  pay  the 
note  to  an  innocent  indorsee  thereof  for  value, 
etc.,  before  maturity;  yet  if  such  note  were 
not  transferred,  indorsed,  or  assigned  by  the 
payee  to  anyone,  no  one  would  pretend  that 
the  maker  had  incurred  any  liability  because 
he  had  paid  his  note;  he  has  biit  performed 
his  contract  and  that  is  the  end  of  such  tran- 
sactions. 

Shaw  V.  MerchanU^  Nat.  Bank  ('*8hato  v.  R. 
R  Co,")  101  U.  8.  557.  563.  25  L.  ed.  892, 
898;  Pdltard  v.  Vinton,  105  U  8.  7, 8,  26  L.  ed. 
998,  999;  Gurnev  v.  Behrend,  8  El.  &  Bl  622; 
Friedlander  v.  Texas  <£  P.  R.  Co.  180  U.   8. 


"Che  delivery  of  the  iroods.  Craven  v.  Byder,  t 
Marab.  127.  STauoL  433,  Holt,  100. 

Tbeonewbo  pays  drafts  with  railroad  receipts 
.•ttacbed  for  a  cariro  of  trraln  has  a  riffht  to  tbe 
property  which  will  entitle  him  to  maintain  an  ao' 
tloQ  anainst  tbe  carrier  In  case  be  detlvers  to  a 
third  person  upon  the  order  of  tbe  consiirnee  with- 
out a  production  of  the  receipts.  Newoomb  v. 
Bnetoo  ikL.  Et.  Corp.  116  Mass.  830. 

Tbe  receipt  of  an  express  carrier  is  not  of  equal 
importance  with  a  rpgular  bill  of  lading.  In  Ten 
Eyck  ▼.  Harris.  47  III.  268,  It  appeared  that  tbe 
package  was  delivered  without  surrender  of  tbe 
receipt  which  reached  the  hands  of  a  third  person 
-for  Taiue.  Tbe  court  says  '*when  evidence  of  de- 
livery was  introduced  It  became  a  question  of 
Identity  to  determine  to  whom  tbe  delivery  was 
^nade.**  The  implication  seems  to  be  that  delivery 
to  tbe  <»DBlimee  would  exonerate  the  carrier,  al- 
thouiph  tbe  receipt  was  outstanding'  and  in  the 
iumda  of  a  person  wbo  had  advanced  money  on  it. 

hidor.  erne  it  required. 

Possession  of  the  bill  of  ladfnir  by  one  other  than 
<be  oooslfrnee  without  Indorsement  does  not  au- 
thorize the  carrier  to  deliver  to  him,  although 
there  la  a  custom  at  the  place  to  deliver  under  such 
•circumatanoes.  Louisville  &  N.  B.  Go.  v.  Bark- 
^ouae,  100  Ala.  643. 

If  ttie  bill  of  ladinfT  is  to  the  order  of  tbe  con- 
«iffnor,  the  carrier  will  not  be  Justified  in  deliver- 
ing to  tbe  consignee,  although  he  presents  the  biU 
of  lading,  unleas  it  is  Indorsed.  Weyand  v.  Atchi- 
«on,  T.  ft  d.  F.  R.  Co.  75  Iowa,  573, 1  L.  B.  A.  65a 

If  the  goods  are  deliverable  to  the  sbipper*s  or- 
der the  carrier  has  no  right  to  deliver  to  any  per- 
«on  unless  he  manifests  bis  right  to  the  property 
toy  the  exhibition  of  tbe  bill  of  lading  indorsed  by 
tbe  shipper.  And  if  tbe  carrier  delivers  without 
.such  indorsement  it  wiil  be  liable  to  tbe  true  owner 
of  tbe  property  or  to  one  having  tbe  actual  posses- 
aion  of  tbe  bill  of  lading  as  collateral  security  for 
the  value  of  the  property.  Douglas  v.  People^s 
Bank,  86  Ky.  176. 

In  Sword  v.  Young.  89  Tenn.  126,  it  was  held  that 
the  holder  of  an  unindorsed  bill  of  ladinfir  should  be 
required  to  identify  himself  as  the  proper  con- 
signee before  the  carrier  would  be  justified  in  de- 
Jivering  to  him. 

But  in  Tracy  v.  Storer,  6  La.  807,  it  was  held  that 
Jf  the  carrier  had  delivered  all  but  two  packages 
•out  of  eighty-eight  to  the  holder  of  the  bill  of  lad- 
ing he  oould  not  Justify  a  refusal  to  deliver  the 
<utber  two  on  the  ground  that  there  had  been  no  as- 
-algnment  of  tlie  bill  of  lading. 

WronaftA  holder. 

The  mere  possession  of  the  bill  of  lading  is  not 
4n  all  oaaea  auflloient^ 

^L.B.  A. 


If  tbe  bill  of  lading  is  obtained  without  authority 
or  by  fraud  it  will  not  affect  the  right  of  the  owner 
to  stop  the  goods  in  transit.  Evansville  ft  T.  H.  B. 
Ck>.  V.  Erwin,  84  lod.  457. 

One  holding  under  a  stolen  bill  of  iSuling  cannot 
retain  tbe  possession  as  against  a  claim  of  tbe  car- 
rier (or  a  return  of  tbe  property.  Shaw  ▼.  Mer- 
chants* Nau  Bank  C'Shaw  v,  BL  BL  Co.")  101  U.  & 
657,  25  L.  ed.  802. 

Wbere  thtf  shipping  receipts  were  stolen  by  the 
consignee,  who  procured  bills  of  lading  upon  tbem 
which  be  negotiated  for  value,  the  carrier  was  held 
liable  for  delivery  under  tbe  bills  of  lading  against 
tbe  orders  of  the  consignors.  Brower  ▼.  Peabody, 
ISN.Y.m. 

Tbe  carrier  cannot  withhold  the  property  from 
the  true  owner  because  one  who  has  procured  the 
bill  of  lading  by  fraud  has  indorsed  it  to  a  bona  fide 
holder  for  value.  Decan  v.  Shipper,  86  Pa,  -280,  78 
Am.  Dec.  884. 

Id  Hasard  v.  AbeU  16  Abb.  Pr.  N.  &  413.it  was 
held  that  a  warehouseman  who  issued  his  receipts 
for  grain  delivered  by  tbe  carrier  which  were  in- 
idorsed  to  tbe  consignor's  agent  was  not  liable  for 
delivering  upon  them,  although  the  bill  of  lading 
had  been  delivered  for  value  by  the  agent  tu  a 
third  person.  Tbe  agent,  having  no  authority  to 
deliver  the  bill  of  lading,  oould  not  transfer  a  good 
title  to  the  assignee. 

It  has,  however,  been  held  that  the  master  oi  a 
vessel  who  has  issued  a  bill  of  lading  to  a  person 
returning  a  shipping  receipt  which  was  issued  to 
the  true  owner  cannot  be  required  to  deliver  to 
tbe  true  owner  unless  the  bill  of  lading  is  returned 
or  fully  indemnlHed  against,  although  the  posses- 
sion of  tbe  reoeipt  was  obtained  from  the  shipper 
by  false  representations.  Keyser  v.  Harbeck,  8 
Duer,  878. 

(k>,  where  tbe  seller  thought  he  was  consigning 
the  goods  to  tbe  order  of  a  reputable  merchant, 
and  mailed  tbe  bills  of  lading  to  him,  but  they 
were  obtained  by  another  person  of  tbe  same 
name  wbo  presented  tbem  to  the  carrier  who  then 
delivered  the  goods  to  him,  the  merchant  having  re- 
fused them,  the  carrier  will  not  be  liable  for  a  mis- 
delivery. Bush  V.  St.  Louis,.  K.  a  ft  N.  IL  Co.  8 
Mo.  App.  tSL 

Effetit  of  order  to  notify  certain  person. 

Tbe  fact  that  the  bill  of  lading  oontalns  a  dlreo- 
tlon  to  notify  a  certain  person  of  tbe  arrival  of  the 
goods  is  no  indication  that  he  has  any  interest  in 
them.  Illinois  a  li.  Oo.  v.  Southern  Bank,  41  lU. 
App.  287. 

Tbe  carrier  will  be  liable  if  he  delivers  tbe  goods 
to  the  consignee  while  tbe  shipping  receipt  oon- 
talns directions  to  notify  the  consignee  and  deliver 
to  the  order  of  tbe  oonsignor  who  laas  forwarded 
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424,82  L.  ed.  094;  MeyeniHn  y.  Barber,  L. 
R.  4  H.  L.  817. 

A  carrier  is  justified  in  delivering  goods  in 
accordance  witli  tlie  terms  of  the  bills  of 
lading  to  the  consignee,  notwithstanding  the 
consignor  has  transferred  the  bill  of  lading, 
when  such  delivery  is  lustifled  by  custom, 
and  this  without  being  liable  to  a  holder  of 
Buch  a  bill  of  lading. 

Forbe$  v.  FitchJburg  R  Co.  188  Mass.  159. 

Riddiek*  J.,  delivered  the  opinioa  of  the 
court: 

The  bill  of  lading  under  which  the  meal  was 
forwarded  by  defendant  railway  company 
stipulated  that  it  was  to  be  transported  to  Alt- 
heimer,  Arkansas,  and  there  delivered  to  the 
consignee,  £.  D.  Russell.  It  is  admitted  that 
the  railway  company  performed  its  contract  in 
strict  accordance  with  its  terms.    But  it  is  said 


that  the  consignee,  Russell,  had  not  paid  for 
the  meal;  that  the  consignor  had  drawn  upoa 
him  for  the  price  of  the  meal,  and  had  for- 
warded the  draft,  with  the  bill  of  lading  at- 
tached thereto,  to  a  bank  for  collection,  thus 
showing  an  intention  that  Russell  should  not 
have  the  meal  without  first  paving  for  it.    The 
answer  to  this  argument  is  that,  if  it  be  true- 
that  the  consignor  did  not  intend  that  the  meal 
should  be  delivered  Ontil  the  payment  of  the- 
purchase  price,  yet  it  is  also  true  that  the  rail- 
way company  had  no  notice  of  such  intention. 
The  meal  was  billed  ^'straight"  to  the  con- 
signee,  and,  as  the  railway  company  had  no 
notice  of  the  intention  of  the  consignor  to  re- 
tain the  ownership  and  control  of  the  property, 
it  was  justified  in  presuming  that  the  con- 
signee was  the  owner  thereOT,  and  was  dis- 
charged by  a  delivery  to  him  at  the  place  speci- 
fied in  the  bill  of  lading.      Sweet  t.  Barney, 


the  receipt  with  a  draft  attached  for  colleotloo. 
Ubby  V.  iDffalls,  124  Mass.  608. 

Dtrectionsin  a  bill  of  ladioir  to  notify  a  certain 
person  of  the  arrival  of  the  shipment  at  the  place 
of  destination  .to  no  authority  to  the  carrier  to 
make  delivery  of  such  ihipment  to  the  perwn  so 
to  he  notified  without  the  production  of  the  bill  of 
lading.  Union  Btoclc  Yards  Co.  v.  Westcott,  47  Neb. 
800. 

The  carrier  is  not  Justified  In  delivering  to  the 
person  whom  he  to  directed  to  notify  if  the  prop- 
erty is  deliverable  to  tbe  order  of  a  third  person 
whose  order  is  not  obtained.  Bank  of  Gommeroe 
▼.Bif«ell,72N.Y.616. 

If  the  bill  of  lading  is  to  the  order  of  the  oon- 
Biirnor  with  directions  to  notify  the  consignee,  a 
delivery  to  tbe  consignee  without  the  order  of  tbe 
€K>n8lgnor  will  render  the  carrier  liable  for  tbe  loss 
thereby  occasioned.  Wright  v.  Northern  C.  B.  Co. 
8  Pbila.  18. 

If  a  bill  of  lading  to  given  to  the  order  of  tbe 
shipper  with  directions  to  notify  J.  B.,  a  connect-* 
Ing  carrier,  with  notice  of  the  terms  of  the  bill  of 
jading  will  be  liable  for  the  damage  in  case  it  de- 
livers to  J.  B.  without  the  order  of  the  shipper. 
Tbe  court  says  the  duty  of  a  common  carrier  is  not 
merely  to '  carry  safely,  but  also  to  deliyer  to  the 
person  designated  by  tbe  terms  of  tbe  sblpment,  or 
to  bis  order,  at  tbe  place  of  destination.  There  are 
no  conditions  which  will  release  him  from  tbis 
duty  except  such  as  would  also  release  him  from 
tbe  safe  carriage  of  the  goods.  Tbe  carrier  cannot 
relieve  himself  from  responsibility  by  turning  tbe 
goods  over  to  a  person  not  entitled  to  receive 
tbem.  Nortb  Pennsylvania  R.  Co.  v.  Commeroiai 
Nat  Bank, !;»  U.  8. 797, 81 L.  ed.  S87. 

BMfiit*  of  tnu  owner, 

Tbe  carrier  will  be  justified  in  delivering  the 
property  to  the  order  of  the  true  owner,  although 
it  is  contrary  to  tbe  terms  of  tbe  bill  of  lading,  tbe 
goods  having  been  sbipped  and  tbe  bill  of  lading 
procured  by  one  having  no  title  to  them.  Hentz 
y.  The  Idaho  (**Tbe  Idaho"),  96  U.  &  675, 88  L.  ed. 
97& 

The  carrier  may  be  Justified  in  delivering  to  tbe 
true  owoer  although  be  has  given  a  bill  of  lading 
to  a  third  person  as  shipper.  Young  v.  East  Ala- 
bama R.  Co.  80  Ala.  100. 

As  against  tbe  consignor  it  may  be  a  good  defense 
to  tbe  carrier  that  he  delivered  to  tbe  true  owner. 
Bates  V.  Stanton,  1  Dner,78;  Sheridan  v.  New  Quay 
Co.  4a  B.  N.  S.  818,  28  L.  J.  C.  P.  N.  8.  68.  6  Jur.  N. 
».  848;  National  Bank  v.  Chicago,  B.  &  N.  K.  Co.  44 
Minn.  284,  0  L.  R.  A.  268;  Brunswick  v.  United 
States  Bzp.  Co.  46  Iowa,  677;  Plngree  v.  Detroit,  L. 
AN.  B.  Co. 68 Mich.  1481 

88  L.R.  A. 


The  carrier  may  Justify  if  be  delivers  to  the  true 
owner.  Western  Transp.  Co.  v.  Barber,  86  N.  T* 
544.  Tbe  court  says  tbe  bailor  can  confer  on  tbe- 
bailee  no  better  title  than  be  himself  has  except  li» 
oases  of  negotiating  biUs  of  lading  and  like  casee. 
Thto  thougbt  to  not  elaborated,  however,  so  as  tfO- 
show  tbe  limits  of  the  exception  or  whether  or  not 
the  exception  would  extend  to  tbe  protection  of  » 
person  who  bad  advanced  money  on  the  bill  or 
lading  to  a  bailor  who  had  no  title  to  the  property- 

But  If  tbe  carrier  undertakes  to  Justify  delivery 
to  a  third  person,  on  tbe  ground  that  he  was  tbe- 
true  owner,  be  has  tbe  burden  of  proof  to  estabUab' 
that  fact.    Cleveland,  C.  C.  ft  St.  L.  B.  Co.  v.  MoliD»< 
Plow  Co.  18  Ind.  App.  285. 

So  the  carrier  will  be  liable  If  he  surrenders  the- 
property  to  a  person  having  merely  a  telegram 
from  the  sheriff  to  stop  the  property  ,tbat  tbe  sberilT 
will  be  there  on  the  next  train  with  attachment. 
Nickey  v.  St.  Louto,  I.  M.  ft  3.  K.  Co.  86  Mo.  App.79L. 

JkHioeryon  eairrier'*%  copy. 

The  eanier  cannot  be  required  to  deliver  th^ 
cargo  upon  bis  copy  of  the  bill  of  lading  wbile  tbe- 
otber  copy  to  outstanding.   The  Saugertles,  44  Fed. 
Bep.  625. 

If  tbe  carrier  delivers  the  cargo  on  hto  own  copjr 
of  tbe  bill  of  ladmg  without  requiring  tbe  produc- 
tion  of  the  others  he  will  be  liable  to  a  third  persoo* 
into  whose  bands  tbe  duplicate  has  come  lor  value^ 
Tbe  Mary  Bradford,  18  Fed.  Bep.  180l 

IneidenU  of  delivery* 

If  the  bolder  of  the  bill  of  lading  receives  dne 
notice  of  the  arrival  of  tbe  vessel,  and  the  bill  of 
lading  provides  that  tbe  property  shall  be  at  tbe 
risk  of  the  consignee  as  soon  as  it  leaves  tbe  ship^ 
tackles,  the  shipowner  will  not  be  liable  If  it  ie 
taken  away  by  a  third  person  after  It  to  placed  on. 
the  wbarf.   The  Santee,  7  Blatchf.  186. 

In  The  Ben  Adams,  8  Ben.  446,  which  was  a  case 
of  tbe  mix\ng  of  tbe  cargo,  tbe  court  says  the 
carrier  to  responsible  for  the  value  of  tbe  goods  If 
he  delivers  them  to  a  wrong  person,  even  though, 
by  mtotake  or  imposition. 

If  the  bill  of  lading  to  signed  before  any  propertr 
to  placed  on  board  it  will  not  convey  any  title  to- 
property  subsequently  put  on  board  for  another 
purpose,  so  as  to  render  the  carrier  liable  to  one- 
who  pays  a  draft  on  tbe  faith  of  it,  in  case  be 
makes  other  dtoposition  of  the  cargo.  The  John  K. 
Bbaw,  88  Fed.  Bep.  481. 

There  to  no  doty  to  deliver  until  the  fieight !»' 
paid.   Frotblngham  v.  Jenkins,  1  OaL  48,  68  Aou 
DeaSSS. 

But  tbe  carrier  cannot  hold  the  goods  for  the  pa^ 
ment  of  prior  freight  due  from  the  consignor  iM' 
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-23  N.  T.  835;  (yDougheriy  ▼.  Bottcn  dt  W.  B. 
Co.  1  Tbompl  A  C.  477;  Zawrtnee  v.  lA'ntum, 
4SS  IT.  8.  17  How.  100, 15  L.  ed.  68;  McEtoen  ▼. 
Jrff^rwonviUe,  M.  4b  L  B.  Co,  88  Ind.  868,  6 
Am.  Rep.  216:  Hutchinson,  Cair.  %  180; 
Blliott.  Railroads,  §  1436. 

It  is  areued  for  appellant  that  the  railway 
•carrier  had  no  right  to  deliver  to  the  consignee 
•except  upon  a  production  of  the  bill  of  lading. 
To  this  argument  we  reply  that  the  carrier 
must  deliver  in  accordance  with  the  bill  of  lad- 
iDg,  and  if  it  deliyers  without  requiring  the 
production  of  the  bill  of  lading  it  assumes  the 
-oonaequenoe  of  a  wrong  delivery.  But  in  this 
-case  the  delivery  was  made  strictly  in  accord- 
ance with  the  requirement  of  the  bill  of  lading 
yvhich  evidenced  the  contract  made  with  plain- 
tiff, and  he  therefore  has  no  right  to  complain. 
'Coonsel  for  appellant  have  cited  Furman  v. 
Union  P.  R.  Oo.  106  N.  Y.  579,  and  MtrchanUf 


IkapaUh  TVangp,  Oo,  v.  Merriam,  111  Ind.  6, 
as  sustaining  the  contention  that,  under  the 
circumstances  here,  the  railway  company  was 
guilty  of  negligence  in  making  the  delivery 
without  requiring  a  production  of  the  bill  of 
lading.  But  a  broad  distinction  between  those 
cases  and  the  one  at  Iwr  is  that  in  neither  of 
those  cases  were  the  goods  billed  ''straight." 
and  in  neither  of  them  were  the  goods  delivered 
to  the  person  to  whom  ihe  bill  of  lading  stipu- 
lated the  delivery  should  be  made.  In  the  case 
of  Furman  v.  union  P,  R,  Co,  the  goods  were 
delivered  to  Lucca  Brothers,  who  the  court 
held  were  not  the  consignees.  In  the  second 
case  cited  (Merehanttf  Despatch  Trantp.  Oo,  v. 
Merriam)  the  goods  were  shipped  from  Boston 
consigned  to  G.  &  G.  Merriam,  Louisville, 
Kentucky.  After  they  arrived  at  Louisville 
they  were  delivered  by  the  carrier  to  Tur- 
ner,   without   requiring    the   production   of 


-they  are  consifrDed  abeolutely  to  the  coDstgnee. 
Baobaraob  v.  Cbester  Freisrht  Line.  183  Pa.  414. 

The  carrier  oannot  be  held  liable  for  the  loss  in 
«Bse  its  agent  is  made  tbe  agent  of  tbe  shipper  to 
•collect  the  price  before  tbe  goods  are  delivered,  tbe 
bill  of  lading  being  indorsed  and  delivered  to  him, 
in  ease  be  permits  the  delivery  without  requiring 
payment  of  tbe  price.  Cok.  v.  Oolumbus  ik  W.  B. 
<X>.  91  Ala.  802. 

If  the  Indorsee  of  tbe  bill  of  lading  does  not  notify 
the  oanier  that  be  has  tt,  but  permits  the  consignee 
to  deal  with  tbe  property  as  bis  own  and  consign 
it  to  a  tbbrd  person,  and  to  control  its  movements 
eo  that  it  Is  delivered  to  one  who  pays  for  it,  the  in> 
•dorsee  will  be  estopped  by  his  negligence  from  at- 
tempting to  hold  tbe  carrier  liable  for  a  delivery  if 
the  carrier  was  not  aware  that  tbe  bill  of  lading 
liad  been  issued.  National  Baok  v.  Fhiladelpbla  h 
B.B.Co.l68Pa.4B7. 

But  In  Joslyn  v.  Grand  Trunk  R.  Oo.  SI  Vt,  «B,  it 
"was  held  that  although  the  indorsee  of  tbe  bill  of 
lading  knew  that  the  property  bad  been  delivered 
to  the  consignee  and  that  be  was  consuming  it  In 
his  business,  and  took  no  steps  to  prevent  ft,  it  did 
not  estop  him  from  looking  to  tbe  carrier  for  in- 
■demnlty  for  his  loss  when  tbeuonslgoee  t}ecame  in- 
eolvent  without  paying  tbe  draft, 

Tbese  are  certain  cases  dealing  with  tbe  place  of 
•delivery  rather  than  the  person  to  whom  it  ^ould 
t)e  made,  wbicb  are  not  witbln  tbe  scope  of  tbls 
tiote.  of  wbicb  tbefollowlog  aie  ezample^: 

The  interposition  of  statutory  or  prohibitory 
tows  may  Justify  the  shipowner  in  his  neglect  to 
-deliver  at  a  certain  port  according  to  tbe  terms  of 
a  bill  of  lading.  Bradstreet  v.  Heron,  Abl).  Adm. 
:209. 

If  because  of  ref  asal  to  permit  the  property  to 
be  landed  at  the  point  of  destination  t)ecau8e  of 
Its  inflammable  character  tbe  custom  is  for  tbe  prin- 
cipal consignee  to  select  a  near-by  place  for  tbe 
-diMSbarge  of  the  cargo,  and  the  otber  consignees  to 
receive  their  property  there,  and  after  tbe  selec- 
tion tbe  property  of  a  small  consignee  is  not  per- 
mitted by  tbe  yardowner  to  be  landed  because  of 
a  difFerence  between  bim  and  the  owner,  where- 
upon tbe  shipowner  lands  it  at  another  place  near 
by.  no  action  will  lie  against  him  for  failure  to  de- 
liver according  to  the  bill  of  lading.  Blossom  v. 
Smith,  8  Blatcbf .  aitt. 

ExetptUmB  im  bUl$  of  lodlna. 

Delivery  to  tbe  wrong  person  is  not  a  loss  witbln 
tbe  meaning  of  an  exception  1  n  the  bill  of  lading 
for  loss  of  the  property.  Baltimore  ft  O.  R.  Co.  v. 
McWtalnney,  86  Ind.  488. 

An  exception  In  the  bill  of  lading  of  liability  for 
loss  from  any  act  of  the  mariners  will  not  Include 
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a  misdelivery  of  tbe  property.  Guillaume  v. 
Hamburgh  ft  A  Packet  Oo.  42  N.  Y,  fS\2,  1  Am. 
Bep.  812. 

A  clause  that  If  tbe  property  Is  not  taken  away 
when  it  is  ready  for  delivery  it  will  be  deposited 
at  tbe  expense  of  tbe  consignee,  and  at  bis  risk  of 
Are,  loss,  or  Injury,  does  not  include  loss  by  wrong- 
ful delivery.    OoUins  v.  Bums,  4  Jones  ft  8. 518. 

A  stipulation  as  to  tbe  measure  of  damages  in 
case  of  l(Ms  will  not  govern  In  case  of  a  delivery  to 
the  wrong  person.  Brie  Despatch  v.  Johnson,  87 
Tenn.  4SQ. 

rnsertietiom  for  edOeeUonB, 

Tf  tbe  bill  of  lading  requires  the  carrier  to  collect 
the  charges  l)efore  delivering  the  property  the 
carrier  will  be  liable  in  case  he  delivers  without 
making  the  collection.  Meyer  y.  Lemcke,  81  Ind. 
208. 

If  the  bin  of  lading  stipulates  that  the  goods 
sbsll  not  be  delivered  to  the  consignee  until  he  has 
paid  a  certain  amount  of  money,  part  of  the  pur- 
chase  price,  tbe  carrier  will  be  liable  for  delivery 
without  fulfilment  of  the  condition.  The  John 
Owen  V.  Johnson,  2  Ohio  St  142:  Tbe  Argyle  v. 
Worthington.  17  Ohio,  400. 

The  carrier  will  be  liable  if  it  disobeys  tbe  posi- 
tive order  of  tbe  consignor  not  to  deliver  tbe  prop- 
erty until  the  consignee  pays  a  draft  which  has 
been  forwarded  against  the  bill  of  lading.  If  the 
bill  of  lading  has  been  kept  from  tbe  possession  of 
tbejoonslgnee.  Louisville  ft  N.  B.  Co.  v.  Hartwell, 
18  Ky.  L.  Hep.  745:  HartweU  v.  Louisville  ft  N.  B.  Ck>. 
15  Ky.  L.  Bep.  778. 

Confiidino  tiaima. 

Where  after  the  bill  of  lading  has  been  Issued  a 
third  person  claims  a  Hen  on  tbe  property  for  tbe 
purchase  price  the  master  will  be  exousedfrom  not 
delivering  under  the  bill  of  lading  if  be  gives  the 
coBfllgnee  Immediate  ooUoe  of  the  claim  and  take* 
steps  to  arrest  the  action  of  tbe  court  until  theoon- 
signee  can  assert  bis  title.  And  if  the  carrier  bonds 
the  property  be  should  inquire  into  tbe  yalidity  of 
the  consignee's  title,  and  if  there  is  any  dout>t  call 
upon  the  claimants  to  litigate  their  rights  amonir 
themselves  or  refuse  to  deliver  the  property  if  be 
finds  that  the  consignee  is  a  mere  agent  for  tbe 
consifroor  and  not  a  consignee  for  value.  Wilson 
V.  Cburohmao,  4  La.  Ann.  452. 

Aet»  of  thtrd  persona. 

The  carrier  Is  not  liable  If  tbe  servants  of  tbe  as- 
signee of  the  bill  of  lading.  Into  whose  poesession 
tbe  property  has  gone  without  notice  of  the  title  of 
their  principal,  redeliver  the  property  to  the  ship- 
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the  bill  of  ladinff.  The  company  was  held  lia- 
ble because  it  delivered  the  goods  jto  thewron^ 
person.  lo  both  of  these  cases  itVassaid  that 
the  carrier  was  guilty  of  negligence  in  not  re- 
quiring the  production  of  the  bill  of  lading 
before  delivery  of  the  goods,  for  the  reason 
that  such  bill  would  have  shown  that  the  per- 
son to  whom  delivery  was  made  was  not  the 
consignee.  In  each  of  those  cases  the  carrier 
failed  to  deliver  the  goods  in  accordance  with 
the  terms  of  the  bill  of  lading.  The  delivery 
was  made  to  a  person  not  named  as  consignee 
in  the  bill  of  lading,  and  the  carrier  was  held 
liable  for  a  wrong  delivery.  But  those  cases 
can  be  no  authority  for  holding  a  carrier  liable 
for  a  delivery  made  to  the  person  named  as 
consignee  in  the  bill  of  lading  and  in  exact  ac- 
cordance with  its  terms.  It  is  further  said 
that,  apart  from  the  common  law,  the  railway 
company  is  liable  under  the  provisions  of  our 
statute.  Sandels  &  H.  Dig.  ^^  509,  510. 
These  sections  provide  that  warehouse  receipts 
and  bills  of  lading,  given  for  goods,  wares, 
merchandise,  cotton,  grain,  and  other  commod- 
ity, shall  be  negotiable  by  written  indorsement, 
and  that  '*any  and  all  persons  to  whom  the 
same  may  be  transferred  shall  be  deemed  and 
held  to  be  the  owner  of  such,  goods,  wares, 
merchandise,  cotton,  grain,  flour,  or  other  prod- 
uce or  commodity,  so  far  as  to  give  validity  to 
any  pledge,  lien,  or  transfer  given,  made,  or 
created  thereby  as  on  the  faith  thereof,  and  no 
property  .  .  .  specified  in  such  bills  of 
fading  or  receipts  shall  be  delivered  except  on 
surrender  and  cancelation  of  such  receipts 
and  bills  of  lading:  provided,  that  all  such 
receipts  and  bills  of  lading  which  shall  have 
the  words,  *Kot  negotiable,'  plainly  written  or 


stamped  on  the  face  thereof,  shall  be  exempt 
from  the  provisions  of  this  act."    But  we  are- 
of  the  opinion  that  this  act  does  not  affect  the 
right  of  the  carrier  to  deliver  except  in  thoee- 
cases  where  the  bill  of  lading  has  been  trans- 
ferred.   Bills  of  lading  are  frequently  trans- 
ferred as  security  for  loans  and  advances,  and 
the    purpose  of   this   statute  was  to  protect 
those  who  make  advances  upon  the  faith  of 
such  transfers.    The  case  of  Colgate  v.  Fenn- 
tylcania   Co,  102  N.  Y.  120,  cited  by  counsel 
for  appellant,  arose  under  a  statute  similar  to- 
our  statute.    But  in  that  case  the  bill  of  lad- 
ing  had    been   transferred  by  the  consignee 
named  therein,  and, as  it  was  issued  without  the 
words,  "Not  negotiable,"  upon  it.  the  court 
said  that  the  carrier  was  bound  to  know  that  it: 
"may  have  passed  into  other  hands  and  be- 
come the  property  of  other  than  the  consignee.*^ 
The  carrier  was  held  liable  because  by  an  a!i- 
slgnracnt  of  the  bill  of  lading  the  title  of  the- 
property  had  been  transferred  from  the  con- 
signee  to    the   plaintiff   in  that  case.    The> 
case  thus  came  squarely  within  the  scope  of 
the  statute,  which,  to  protect  purchasers  and* 
others  advancing  money  upon  bills  of  lading, 
required  the  carrier  to  deliver  only  upon  sur- 
render of   such  bills  of  lading.     But  in  thi» 
case  the  bill  of  lading  was  not  transferred,  the 
rights   of   no  third  party  are  involved,  and 
neither  the  statute  nor  the  decision  Just  refer- 
red to  has  any  bearing  upon  the  question  to  he- 
determined;  and  so,  without  discussing  them, 
we  may  say,  of  the  other  cases  cited  by  coun- 
sel for  appellant,  thj^  do  not,  in  our  opinion,, 
sustain  the  contention  that  the  railway  com- 
pany is  liable  under  the  facts  of  this  case. 


I 


If,  as  counsel  for  appellant  contends,  the- 


per.    Missouri,  K.  ik  T.  B.  Ck).  v.  McFaddeo,  80  Tez.  i 
188. 

If  a  carrier  receives  goods  under  a  bill  of  lading 
ooDtafning  Instructions  to  deliver  them  to  the  order 
of  the  consiffDor,  and  forwards  them  to  their  deeti- 
nation  by  other  carriers  whom  he  does  not  properiy 
instruct,  by  reason  of  which  the  goods  are  deliv- 
ered without  the  oonsiflmor^s  order,  the  carrier  will 
be  liable.  North  v.  Merchants  &  M.  Transp.  Co.  146 
Ma8B.81S. 

But  the  initial  carrier  will  not  be  liable  for  a  de- 
livery without  production  of  the  bill  of  ladlofr,  if 
at  the  time  it  delivers  the  ffoods  to  the  conDectlnfir 
carrier,  which  takes  the  froods  to  destf nation,  it  in- 
forms him  that  the  goods  are  not  to  t)e  deliv- 
ered until  the  bill  of  ladinfr  is  prod  uced,  Rickerson 
Roller  Mill  Go.  v.  Grand  Rapids  &  L  B.  Go.  67  Mich. 
UO. 

ContUfliment  to  ctmtigmyr'^s  aoent. 

It  has  been  held  that  if  the  conslfrnment  was  to 
the  agent  of  the  consiimor  the  carrier  was  under 
no  obUgation  to  honor  his  claims,  but  that  the  sole 
duty  was  to  the  conslirnor. 

Thus,  if  theconslffnee  is  a  mere  agent  of  the  con- 
signor the  carrier  may  be  Justified  in  withbolding 
the  property  from  him  in  favor  of  an  assignee  in 
bankruptcy  of  the  shipper.  Lineker  v.  Ayesh- 
f  ord,  1  CSal.  75. 

The  consignee,  if  only  an  agent  for  the  ooosignor, 
has  no  greater  rights  than  his  principal,  and,  in  case 
the  principal  has  acquired  no  rights  to  the  prop- 
erty as  against  a  third  person,  the  agent  cannot 
compel  a  delivery  to  himself  under  the  bill  of  lad- 
ing against  a  claim  of  the  true  owner.  Wilson  v. 
Churchman,  4  La.  Ann.  462. 

Tbis  rule  appears  to  have  arisen,  in  part  at  least, 
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from  rulings  which  held  that  the  agent  oould  not- 
maintain  an  action  for  nondelivery  to  him. 

In  Coze  V.  Harden,  4  East.  211,  it  was  stated  that 
it  seems  that  the  mere  indorsement  of  a  bill  of  lad- 
Ing  to  an  agent  to  enable  blm  to  receive  the  gooda> 
on  account  of  the  principal  will  give  him  no  right 
to  maintain  an  action  for  the  wrongful  delivery  of 
the  goods. 

In  Waring  v.  Ooz,  1  Gampb.  889,  where  the  oon- 
signor  indorsed  the  second  bill  of  lading  to  bfa- 
agent  for  the  purpose  of  stopping  the  goods  in  frtin- 
frftu.it  appeared  that  the  goods  were  delivered  under 
the  first  bill  of  lading  before  the  second  bill  waa- 
presented,  and  it  was  held  that  the  second  indorsee 
could  not  maintain  an  action  for  misdelivery.  Tbe 
ruling  is  put  upon  the  ground  that  he  had  no  title 
to  the  goods,  nut  having  paid  value  for  them. 

But  it  seems  to  have  been  held  by  Lord  BUen- 
borough  in  a  case  cited  in  Paley  on  Agency,  884, 
that  the  agent  to  whom  the  goods  are  consigned 
may  maintain  an  action  for  their  nondelivery  to 
him  under  tbe  bill  of  lading. 

It  has  also  been  held  that  an  indorsee  of  a  bill  of 
lading  cannot  maintain  an  action  upon  It  in  hla 
own  name.  Tbompson  v.  Domlny,  14  Mees.  ft  W. 
403, 15 L.  J.  Exch.  N.  S.  820. 

But  in  Uallle  v.  Smith,  1  Bos.  ft  R  563.  it  was  held 
that  tbe  iodoi-sement  of  the  bill  of  lading  trans- 
ferred tbe  title  to  the  indorsee  so  that  the  carrier 
would  be  liable  to  him  in  case  be  delivered  the 
cargo  to  assignees  of  the  consignor. 

So  it  has  been  held  that  aU  indorsee  has  sufficient 
title  to  sue  for  nondelivery  of  the  goods.  Morison 
V.Gray, 2  Blng. 260. 

Upon  the  question  of  delivery  by  a  carrier  to  an- 
Impostor  in  tbe  at)8enceof  a  bill  of  lading,  see  noCr 
to  Pacific  Exp.  Co.  v.  Shearer  (111.)  87  L.  IL  A.  177. 

H.P.F. 
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bill  of  lading  represeDted  the  meal,  and  the 
ownership  of  the  meal  was  in  appellant  so 
long  as  it  held  the  bill  of  lading,  still,  as  such 
owner,  it  unconditionally  directed  the  carrier 
to  deliver  the  meal  to  Russell.  It  would  seem 
unreasonable  to  believe  that  the  legislature  in- 
tended to  impose  a  liability  upon  the  carrier 
in  favor  of  the  consignor  for  obeying  and  car- 
rying out  the  directions  of  such  consignor  in 
regard  to  the  delivery  of  the  consigned  prop- 
erty, for  such  intention  would  be  contrary  to 
common  principles  of  reason  and  justice.  To 
justify  the  court  in  arriving  at  such  a  conclu-^ 
sion,  the  lan&^uage  of  the  act  to  that  effect 
should  be  so  plain  and  direct  that  it  would  not 
be  reasonable  to  give  it  a  different  meaning. 
The  language  of  this  act  does  not,  in  our  opin- 
ion, justify  any  i>uch  conclusion.  On  the  con- 
trary, the  purpose  of  it,  as  before  stated,  was 
to  protect  persons  not  parties  to  the  bill  of 
lading  originally,  but  who  for  a  valuable  con- 
sideration acquired  an  interest  in  the  propertv 
represented  by  it  through  transfer  of  the  bill 
of  lading  to  them.  There  was  certainly  no  oc- 
casion for  an  act  of  this  kind  to  protect  the 


rights  of  the  consignor,  for  he  is  a  party  to 
the  contract  of  shipment,  and  can  protect  him- 
self by  stipulations  therein.  In  this  case  the- 
appellant  could  have  protected  itself  against 
the  failure  of  the  consignee  to  pay  for  the 
meal  by  making  the  consignment  to  its  owa 
order,  or.  after  the  meal  had  been  consigned 
to  Russell,  it  might,  upon  discovery  of  his  in- 
solvency, have  effected  the  same  purpose  by* 
stoppage  in  transitu  and  notice  to  the  railways 
company  not  to  deliver  until  payment  of  the- 
draft  to  which  the  bill  of  lading  had  been  at- 
tached. But  the  appellant  failed  to  do  this, 
and  the  railway  company  in  good  faith  deliv- 
ered the  meal  in  accordance  with  its  contract 
and  the  directions  of  appejiant,  as  shown  by* 
the  bill  of  lading.  Under  such  circumstances,, 
it  seems  to  us,  notwithstanding  the  able  argu- 
ment of  counsel  for  appellant,  that  this  claims 
for  damages  has  neither  the  letter  of  the  law 
nor  any  principle  of  justice  to  sustain  iC 
Judgment  affirmed. 

Battle*  J.,  dissents. 
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Thomas  McGIRL,  Beipt. 
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The  purchase  and  aoIicitatiOB  of  wool 
l«9r  an  aipent  of  a  forelg^n  corporation 

for  sbipoient  to  other  states  wheretn  tbe  princi- 
pal business  of  tbe  corporation  is  done  is  a  busi- 
ness directly  pertalniufr  to  interstate  commerce 
wMch  tbe  foreign  corporation  Is  entitled  to  en 
gag«  in  without  complying  with  a  state  statute 
impoBlnir  conditions  upon  its  rigbt  to  do  business 
in  the  state. 

(July  la  1M7.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Yellowstone  County 
In  favor  of  defendant  in  an  action  brought  to 
recover  money  alleged  to  have  been  advanced 
by  plaintiff  to  defendant.    Betersed, 

Statement  by  Hunt,  J.: 

The  plaintiff  and  appellant  herein,  a  corpo- 
ration organized  and  existing  under  the  laws 
of  tbe  state  of  New  Jersey,  at  the  time  of  this 
suit  and  of  the  transaction  which  brought  it 
about,  was  doing  a  commission  business,  as  a 
wool  commission  merchant,  in  the  states  of 
New  York  and  Massachusetts  and  the  state  of 
Montana.  The  complaint  alleged  that  in  July, 
1892.  the  defendant,  at  Billings,  Montana,  con- 
signed a  wool  clip  to  plaintiff,  in  New  York, 
to  be  sold  by  plaintiff  for  defendant  on  sixty 

NoTB.— Tbe  restrictions  on  Interstate  commerce 
business  by  a  forelfrn  corporation  are  considered  in 
a  note  to  Ktndfl  v.  E)ecli  &  P.  Litboffraphinff  Co. 
(Colo.)  24  L.  B.  A.  au« 
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days'  credit,  the  proceeds  thereof  to  be  paid  to- 
defendant  by  plaintiff,  less  the  commission  oo 
sales,  interest  on  moneys  advanced,  freight  and 
interest  thereon,  discount  on  sales  not  due,, 
cartage,  and  advances.  It  is  alleged  that  plain- 
tiff, to  accommodate  defendant,  deposited  in 
the  hands  of  defendant,  on  account  of  thoi 
transaction  between  the  parties,  the  sum  of 
$7,019.20,  as  an  advanced  payment  in  case  of 
the  sale  of  said  wool,  on  the  net  proceeds 
thereof,  to  be  kept  by  defendant  on  account  of 
the  net  sales  of  the  wool  if  the  said  wool  sold 
for  enough,  less  commission  and  charges,  to- 
amount  to  $7,019.20,  but  that  any  amount  over 
and  above  the  net  proceeds  of  tbe  sale  of  the- 
wool,  or  the  difference  between  the  net  pro- 
ceeds of  the  sale  and  the  $7,019  20,  if  any, 
should  be  subject  to  a  drawback  by  the  plain- 
tiff, and  be  to  and  for  the  use  of  plaintiff,  and 
to  be  returned  tb  plaintiff  by  defendant  if  the 
net  proceeds  of  the  wool  did  not  amount  to  the 
sum  advanced;  that  pursqant  to  this  agreement 
the  defendant's  wool  was  consigned  to  plain- 
tiff: and  that  some  time  thereafter  it  turned 
out  that  on  the  accounting  pertaining  to  the 
transaction  between  plaintiff  and  defendant  a 
balance  was  found  due  and  owing  by  defend- 
ant to  plaintiff,  inasmuch  as  the  wool  did  not 
sell  for  a  sufficient  sum  to  fully  pay  plain tiff^ 
for  its  advances  to  defendant,  and  the  charges- 
agreed  to  be  paid.  Judgment  was  a«ked  for 
the  amount  claimed  to  be  due  as  a  drawback. 
The  defendant  admitted  that  he  had  consigned 
the  wool  to  plaintiff  to  be  sold  for  him,  and 
that  he  had  been  paid  by  plaintiff,  as  an  ad- 
vance on  said  consignment  of  wool,  the  sum 
of  $7.019  20,  but  denied  all  of  the  alleged 
agreement  concerning  tbe  shipment  of  the  wool 
subject  to  the  drawback  claimed  by  plaintiff. 


See  also  47  L.  R.  A.  416. 
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For  an  affirmative  defense  the  anawer  also 
averred  that  there  was  to  be  do  drawback,  and 
that,  if  the  wool  did  not  sell  for  an  amouDt 
auffldent  to  cover  the  advance  made  by  the 
plaintiff,  it  wonld  bear  the  loss.  Amons:  other 
•defenses  pleaded,  it  was  averred  that  plaiDtifl 
•could  not  maintain  his  action  for  the  reason 
that  plaintiff  was  a  corporation  organized  ud- 
^er  the  laws  of  the  state  of  New  Jersey,  and 
had  not  complied  with  chapter  24,  div.  5,  €kn. 
Laws,  Mont.  Comp.  Stat.,  in  that  it  had  not 
-filed  in  the  office  of  the  secretary  of  state,  or 
with  the  countv  clerk  of  Yellowstone  county. 
41  duly  authenticated  copy  of  its  cnarter  or  cer- 
tificate of  incorporation,  and  the  statement  re- 
•quired  by  §  442  of  the  law  referred  to,  and  in 
•other  respects  had  not  complied  with  said  law, 
or  with  the  provisions  of  an  act  of  the  third 
legislative  assembly  of  the  state  of  Montana 
•entitled  "An  Act  to*  Provide  the  Conditions 
upon  Which  Foreign  Corporations  May  Do 
Business  in  This  State,"  approved  March  8, 
1898.  The  cause  was  tried  to  a  Jury,  and  evi- 
•dence  heaid.  The  court  then,  of  its  own  mo- 
tion, instructed  the  lury  that  inasmuch  as  the 
plaintiff  was  a  foreign  corporation,  and  had 
not  complied  with  the  act  of  the  third  legisla- 
tive assembly  providing  the  conditions  upon 
which  foreign  corporations  might  do  business 
in  Montana,  the  act  and  contract  of  the  plain- 
tiff with  the  defendant  was  void  as  to  the  cor- 
poration, and  could  not  be  enforced  in  the  dis- 
trict court,  and  that  it  was  the  duty  of  the  Jurv 
to  find  for  the  defendant.  In  accordance  witn 
this  instruction  of  the  court,  a  verdict  was  ren- 
dered for  the  defendant  for  costs.  A  motion 
for  a  new  trial  was  made  and  overruled.  The 
plaintiff  appeals. 

Mr,  €Hb.  A.  Lane*  for  appellant: 
'  It  cannot  be  said  that  plaintiff  is  within  the 
prohibitory  clause  of  the  act  of  March  8,  18^8, 
as  it  has  not  begun  to  carry  on  business  in  this 
state  since  said  act  was  psuBsed.  even  if  it  were 
a  foreign  corporation. 

Powder  Riter  Gatile  Co.  v.  Ckiiter  (Jaunty 
Comrs.  9  Mont  149. 

Section  2  is  wholly  unconstitutional  as  dis- 
criminating between  citizens  of  the  states  when 
it  attempts  to  make  a  contract  void  and  not  en- 
forceable as  to  one  of  the  parties  thereto,  t.  e,, 
the  corporation,  and  by  implication  holds  it 
good  and  enforceable  as  to  th^  other  party,  if 
li  citizen  of  this  state. 

Cooper  Mfg.  Co.  v.  Ferguson,  118  U.  8.  727, 
28  L.  ed.  1187. 

This  act  cannot  be  construed  as  having  a 
retrospective  operation. 

Dctsh  V.  Van  Kleeck,  7  Johns.  477,  6  Am. 
Dec.  291;  1  Kent,  Com.  455;  Tavlor,  Civil 
Law,  188;  Story,  Const.  §  1893;  i  Bouvier, 
Law  Diet.  475,  title  Retrospective;  Mont.  Const 
§  13,  p.  51. 

The  act  of  1898  was  not  pleaded  and  could 
not  apply  if  it  bad  been.  A  plea  of  the  failure 
to  comply  with  the  statute  is  necessary. 

Tabor  V.  Goes  db  P.  Mfg.  Co.  11  Colo.  419; 
Utley  V.  Clark-Oardner  Lode  Min.  Co.  4  Colo. 
869;  C.  J.  L.  Meyer  dt  8on$  Co.  v.  Black,  4  N. 
M.  852;  Singer  Sffg.  Co.  v.  E^finger,  79  Ind. 
264;  EUton  v.  Piggott,  94  Ind.  14;  Knnpp^  S. 
iSt  Co.  Co.  V.  National  Mut.  F.  Ins.  Co.  80  Fed. 
Rep.  607. 
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One  single  transaction  between  plaintiff  and 
defendant  is  not  "carrying  on  business,"  even 
if  it  were  in  this  state. 

Tabor  v.  Ooet  dt  P.  Mfg.  Co.  11  Colo.  419. 

Mr.  O.  F.  Goddara»  for  respondent: 

The  term  "foreign  corporation"  means  a 
corporation  organized  under  the  laws  of  an- 
other state  or  a  foreign  country. 

8  Am.  &  £ng.  Enc.  Law,  p.  829. 

A  foreign  corporation  has  its  domicil  in  the 
state  from  which  it  derives  its  existence.  lis 
right  to  transact  business  elsewhere  is  depend- 
'ent  upon  comity. 

8  Am.  &  Eng.  Enc  Law.  pp.  880-885,  and 
notes;  Cooper  Mfg.  Co.  v.  Ferguson,  118  U.  8. 
727.  28  L.  ed.  1187;  Powder  River  Cattle  Co.  v. 
Cutter  County  Comrs.  9  Mont  145;  Ducat  v. 
Chicago,  77  U.  S.  10  Wall.  410,  19  L,  ed.  972; 
State  V.  Phipps,  50  Kan.  609, 18  L.  R.  A.  657; 
State,  AUy.  Gen  ,  v.  Fide'ity  db  C.  Ins.  Co.  49 
Ohio  St.  440. 16 L.  R.  A.  611:  State,  Atty.  Gen., 
V.  Western  Union  Mut.  L.  Ins.  Co.  47  Ohio  St 
167,  8  L.  R  A.  129;  Liverpool.  L.  L.  dt  F.  Ins. 
Co.y.  Oliver,  77  U.S.  10  Wall.566. 19  L.ed.  1029. 

Hunt*  J. ,  delivered  the  opinion  of  the  court: 
The  plaintiff,  a  corporation  of  New  Jersey, 
doing  business  in  that  state,  and  in  the  states 
of  New  York  and  Massachusetts,  as  wool  com- 
mission merchant  f«nt  an  agent  into  Montana 
to  solicit  consignments  of  wool  to  its  eastern 
houses,  there  to  be  sold  on  commission  by 
plaintiff  for  the  benefit  of  certain  consignors, 
woolirrowers  of  the  state  of  Montana.  It  had 
various  transactions  of  this  nature  with  wool- 
growers  in  Montana.  In  the  particular  case 
before  us  the  exact  terms  of  the  acreement  be- 
tween the  plaintiff  and  the  defendant  gave  rise 
to  this  litigation,  but  the  facts  were  undis- 
puted that  plaintiff  advanced  a  large  sum  of 
money  to  defendant  upon  his  wool,  and  that 
the  defendant's  wool  was  consigned  to  plain- 
tiff at  New  York,  to  be  sold  there  bv  plamtiff, 
who  was  to  credit  defendant  with  the  amOunt 
of  the  sale.  The  real  contention  between  the 
parties  was  whether  the  shipment  so  made  was 
subject  to  a  drawback  by  plaintiff  against  de- 
fendant if  the  wool  did  not  net  a  suffldeui 
sum  in  New  York  to  cover  plaintiff's  advanctrs 
to  defendant,  including  interest,  costs,  etc.,  or 
whether  the  burden  of  any  loss  that  there 
might  be  was  to  fall  entirely  on  plaintiff.  The 
de^ndant  availed  himself  of  several  defenses, 
including  the  one  upon  which  the  court  di- 
rected a  finding  in  his  favor,  namely,  that  the 
contract  sued  on  was  void  as  to  the  curporar 
tion,  and  could  not  be  enforced  in  favor  of  the 
corporation.  By  an  act  of  the  legislative  as- 
sembly of  the  state  of  Montana,  approved 
March  8,  1893.  every  foreign  corporation,  be- 
fore it  commenced  to  do  business  in  Montana, 
was  required  to  file  a  certificate  with  the  secre- 
tary of  the  state,  designating  an  agent,  who 
must  be  a  citizen  of  Montana,  upon  whom 
service  of  process  might  be  had,  and  also  stat- 
ing the  principal  place  of  business  of  such 
corporation  in  this  state.  It  was  also  provided 
by  §  2  of  said  act  that,  if  any  foreign  corpora- 
tion failed  to  comply  with  the  provisions  of 
the  law,  all  its  contracts  made  and  entered  into 
with  citizens  of  this  state  should  be  void  as  to 
the  corporation,  and  that  no  court  of  this  stiite 
should  enforce  the  same  in  favor  of  the  corpo- 
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catioii.    InaBmuch  as  platnliff  did  not  comply 
^Ith  the  statute  just  cited,  the  Important  ques- 
•tion  raised  is  whether  or  not,  if  the  piaiotiff's 
facts  alleged  in  its  complaint  are  true,  and  the 
■defendant  does  in  reality  owe  to  plaintiff  the 
amount   sued  for   as  a   drawback,   plaintiff 
•<:an  recover  on  its  contract.    It  has  been  re- 
peatedly laid  down  by  the  Supreme  Court  of 
Che  United  States  that  interstate  commerce  car- 
ried on  by  corporations  is  entitled  to  the  same 
protection  against   the  exactions  of   a  state 
which  is  given  to  such  commerce  when  car- 
ried on  by  individuals.    We  are  aware  that  the 
construction  put  upon  g  2,  art.  4,  of  the  Con- 
stitution of  the  United  States,  which  provides 
that  the  citizens  of  each  state  shall  be  entitled 
to  all  privileges  and  immunities  of  the  citizens 
-of  the  several  states,  has  been  generally  uni- 
form, to  the  effect  that  the  language  of  that 
-clause  relates  only  to  natural  persons,  and  not 
to  artificial  bodies,  as  corporations,  and  thai 
the  privileges  and  immunities  guaranteed  by 
the  language  referred  to  mean  those  of  the 
.general  nature  granted  to  a  state's  own  citizens, 
«nd  not  those  special  privileges  conferred  upon 
-<M>rporate  bodies.    Lafayette  Ins.  Co.  v.  French, 
^9  U.  8.  18  How.  404.  15  L.  ed.  451;  Bank  €f 
Augusta  y.  EarU,  88  U.  S.  18  Pet  619,  10  L. 
-ed.  274;  Dueat  v.  Chicago,  77  U.  S.  10  Wall. 
410,  19  L.  ed.  972;  Paul  v.  Virginia,  76  U.  8. 
«  Wall.  168,  19  L.  ed.  857;  Philadelphia  <fi  S, 
Mail  8.  3.  Co.  y.  Pentutylvania,  122  U.  8^  826, 
30  li.  ed.  1200. 1  Inters.  Com.  Rep.  808.    But, 
'In  the  carrying  on  of  interstate  commerce,  cor- 
porations are  guaranteed  the  same  rights  and 
■are  entitled  to  the  same  protection  as  indivld- 
■uals.    The  Supreme  Court  in  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  204,  29  L.  ed. 
162,  expressly  held  that  it  did  not  make  any 
•difference  whether  such  commerce  is  carried 
-on  bv  individuals  or  by  corporations.    Justice 
Bradley,  sitting  on  the  circuit  bench  in  the 
•case  of  Stockton  y.  Baltimore  A  N.  T.  R.  Co, 
^  Fed.  Rep.  9.  1  Inters.  Com.  Rep.  411.  used 
the  following  language:  *'And,  In  carrying  on 
foreign  and  interstate  commerce,  corporations, 
-equally  with  individuals,  are  within  the  pro- 
tection of  the  commercial  power  of  Congress, 
and  cannot  be  molested  in  another  state  by 
state  burdens  or  impediments.    This  was  held 
;and  decided  in  the  case  of  Gloucester  Ferry 
Co.  y.  Pennsylvania,  114  U.  8.  204.  29  L.  ed. 
162,  and  affirmed  in  the  recent  case  of  Philadel- 

?hia  d  &  Mail  S.  8.  Co.  v.  Pennsyhania,  122 
r.   8.   826,  80  L.  ed.   1200,   1  Inters.   Com. 
Rep.  808,  and  although  the  decision  in  Paul 
-y.  Virginia,  75  U.  8.  ?  Wall.  168,  19  L.  ed. 
^7,  conformed  to  the  doctrine  of  Bank  of 
Augusta  v.  EaHe,  the  following  striking  lan- 
guage was   used  by  the  court,  to  wit:    *At 
-the  time  of  the  formation  of  the  Constitution 
a  large  part  of  the  commerce  of  the  world 
was  carried  on  by  corporations.    The  East 
India  Company,  the  Hudson's  Bay  Company, 
the  Hamburgh  Company,  the  Lievant  Com- 
pany, and  the  Virginia  Company  may  be  named 
among  the  manv  corporations  then  in  exis^ 
ence  which  acquired,  from  the  extent  of  their 
operations,  celebrity  throughout  the  commer- 
-dal  world.    This  state  of  facta  forbids  the 
-supposition  that  it  was  intended  in  the  grant 
of  power  to  Congress  to  exclude  from  its  con- 
^troj  the  commerce  of  corporations.    The  lan- 
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guage  of  the  grant  makes  no  reference  to  the 
instrumentality  by  which  commerce  may  be 
carried  on;  it  is  general,  and  includes  alike 
commerce  by  individuals,  partnerships.  Associa- 
tions, and  corporations."  We  may  fairly  sup- 
plement this  language  by  adding  that,  when 
the  Constitution  was  adopted,  it  could  not  have 
been  supposed  that  the  regulations  of  com- 
merce to  be  made  by  Congress  might  be  of  no 
avail  to  commercial  corporations,  or,  at  least, 
might  be  rendered  nugatory  with  regard  to 
them,  inconsequence  of  state  restrictions  upon 
their  power  to  act  as  corporations  in  any  other 
state  than  that  of  their  origin."  We  may 
therefore  proceed  with  the  investigation  of  the 
case,  relying  upon  the  truth  of  the  proposition 
that,  if  the  transactions  between  the  plaintiff 
and  the  defendant  in  this  case  were  commerce 
among  the  several  states,  Congress  alone  could 
regulate  such  commerce,  under  the  Constitu- 
tion of  the  United  States,  and  the  state  bad  no 
power  to  regulate  that  commerce,  or  impose 
any  obligation  or  exaction  upon  the  plaintiff 
which  it  could  not  impose  or  exact  upon  an  in- 
dividual transacting  the  same  business. 

Ifow,  we  inquire,  what  was  the  nature  of  the 
business  done,  and  was  it  interstate  commerce? 
If  we  find  that  it  was  interstate  commerce  did 
the  statute  obtain  requiring  the  corporation  to 
file  the  certificate  referred  to  as  a  condition 
precedent  to  its  right  to  purchase  the  wool  of  the 
defendant  in  the  manner  that  it  did,  and  was  it 
an  attempt  on  the  part  of  the  state  to  regulate 
commerce  among  the  several  states,  and  there- 
fore null  and  void?  In  the  case  of  Gibbons  v. 
Ogden,  22  U.  8.  9  Wheat.  1,  6  L.  ed.  23,  Chief 
Justice  Marshall,  in  one  of  his  greatest  opin- 
ions, discussed  §  8,  art.  1,  of  the  Constitution  of 
the  United  States,  In  which  Congress  has  been 
granted  the  power  *'to  regulate  commerce 
with  foreign  nations  and  among  the  several 
states  and  with  the  Indian  tribes."  He  said: 
'*The  subject  to  be  regulated  is  commerce,  and 
our  Constitution  being,  as  was  aptly  said  at  tha 
bar,  one  of  enumeration,  and  not  of  definition, 
to  ascertain  the  extent  of  the  power,  it  becomes 
necessary  to  settle  the  meaning  of  the  word. 
The  counsel  for  the  appellee  would  limit  it 
to  traffic,  to  buying  and  selling,  or  the  inter- 
change of  commodities,  and  do  not  admit  that 
it  comprehends  navigation.  This  would  re- 
strict a  general  term,  applicable  to  many  ob- 
jects, to  one  of  its  significations.  Commerce 
undoubtedly  is  traffic,  but  it  is  something  more 
— it  is  intercourse.  It  describes  the  commer- 
cial intercourse  between  the  nations,  and  parts 
of  nations.  In  all  its  branches,  and  is  regulated 
by  prescribing  rules  for  carrying  on  that  inter- 
course." In  Welton  v.  Missoun,  91  U.  8.  275, 
28  L.  ed.  847,  Justice  Field  used  the  following 
language:  "Commerce  is  a  term  of  the  largest 
import.  It  comprehends  intercourse  for  the 
purposes  of  trade  in  any  and  all  its  forms,  in- 
cluding the  transportation,  purchase,  sale,  and 
exchange  of  commodities  between  tlie  citizens 
of  our  country  and  the  citizens  or  subjects  of 
other  countries,  and  between  the  citizens  of 
different  states.  The  power  to  regulate  it  em- 
braces all  the  instruments  by  which  such  com- 
merce may  be  conducted.  So  far  as  some  of 
these  instruments  are  concerned,  and  some  sub- 
lecta  which  are  local  in  their  operation,  it  haa 
been  held  that  the  states  may  provide  regula- 
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tioDfl  uDtil  CongreaB  acts  with  reference  to] 
them;  bui  where  the  Hubject  to  which  the  power 
applies  is  natioDsl  in  its  character,  or  of  such 
a  nature  as  to  admit  of  uniformity  of  regula- 
tion, the  power  is  exclusive  of  all  state  author- 
ity. It  will  not  be  denied  that  that  portion  of 
commerce  with  foreign  countries  and  between 
the  states  which  consists  in  the  transportation 
and  exchange  of  commodities  is  of  national 
importance  and  admits  and  requires  uniformity 
of  regulation.  The  very  object  of  investing 
this  power  in  the  general  government  was  to 
insure  this  uniformity  against  discriminating 
state  legislation."  Again  we  find  Justice  Field 
defining  for  the  court  what  commerce  among 
the  states  consists  of^  comprehended  by  the 
Constitution  of  the  United  Slates,  in  the  case 
of  Mobile  Chunty  v.  KimbaU,  102  U.  S.  691, 
26  L.  ed.  288.  He  there  said:  * 'Commerce 
with  foreign  countries  and  among  the  states, 
strictly  considered,  consists  in  intercourse  and 
tra£9c,  including  in  these  terms  navigation  and 
the  transportation  and  transit  of  persons  and 
property,  as  well  as  the  purchase,  sale,  and  ex- 
change of  commodities.  For  the  resrulation  of 
commerce  as  thus  defined  there  can  oe  only  one 
system  of  rules,  applicable  alike  to  the  whole 
country:  and  the  authority  which  can  act  for 
the  whole  country  can  alone  adopt  such  a  sys- 
tem. Action  upon  it  by  separate  states  is  not, 
therefore,  permissible.  Language  aflSrming 
the  exclusiveness  of  the  grant  of  power  over 
commerceas  thus  defined  may  not  be  inaccurate, 
when  it  would  beso  if  applied  to  legislation  upon 
subjects  which  are  merely  auxiliary  to  com- 
merce." In  the  still  later  case  of  Gloucester  Ferry 
Co.i.  Penneyltania,  114 U.  S.  204, 29  L.ed.  162. 
the  same  justice  speaking  for  the  court,  said: 
"Commerce  among  the  states  consists  of  inter- 
course and  traffic  between  their  citizens,  and 
includes  the  transportation  of  persons  and 
property,  and  the  navij^ation  of  public  waters, 
for  that  purpose,  as  well  as  the  purchase,  sale, 
and  exchange  of  commodities.  The  power  to 
regulate  that  commerce,  as  well  as  commerce 
with  foreign  nations,  vested  in  Congress,  is  the 
power  to  prescribe  the  rules  by  which  it  shall 
be  governed,— that  is,  the  conditions  upon 
which  it  shall  be  conducted;  to  determine 
when  It  shall  be  free,  and  when  subject  to 
duties  and  other  exactions.  The  power  also 
embraces  within  its  control  all  the  instrumen- 
talities by  which  that  commerce  may  be  carried 
on,  and  the  means  by  which  it  may  be  aided 
and  encouraged.  Toe  subjects,  therefore, 
upon  which  the  power  may  be  exerted  are  of  in- 
finite variety.  While  with  reference  to  some 
of  them  which  are  local  and  limited  in  their 
nature  or  sphere  of  operation,  the  states  may 
prescribe  regulations  until  Congress  intervenes 
and  assumes  control  of  them;  yet,  when  the^ 
are  national  In  their  character  and  require  uni- 
formity of  regulation  affecting  alike  all  the 
states,  the  power  of  Congress  is  exclusive. 
Necessarily  that  power  alone  can  prescribe 
regulations  which  are  to  govern  the  whole 
country.  And  it  needs  no  argument  to  show 
that  the  commerce  with  foreign  nations  and  be- 
tween the  states,  which  consists  in  the  trans- 
portation of  persons  and  property  between 
them,  is  a  subject  of  national  character,  and 
requires  uniformity  of  regulation.  Consrress 
alone,  therefore,  can  deal  with  such  transpor- 
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tation;  its  nonaction  is   a  declaration  that    it 
shall    remain    free    from     burdens    imposed^ 
by  state  legislation.    Otherwise  there  wouk^ 
be  no  protection  against  conflicting  regulations 
of  different  states,  each  legislating  in  favor  of 
its  own  citizens  and  products,  and  against  thoae- 
of  other  states.    It  was  from  apprehension  o^ 
such  conflicting  and  discriminating  state  lesis- 
lation,  and  to  secure  uniformity  of  regutatioo, 
that  the  power  to  regulate  commerce  with  for- 
eign nations  and  among  the  states  was  vested* 
in  Congress."    In   MeGall  v.  California,  19& 
U.  8.  104,  84  L.  ed.  892.  Justice  Lamar  quotes- 
approvingly  the  following  definition  of  "com- 
merce" as  given  by  Pomeroy  on  page  876  ot 
his  work    on    Constitutional  Law:    "It  io- 
eludes,"  says  Pomeroy,  "the  fact  of  intercouree- 
and  of  traffic  and  the  subject-matter  of  inter- 
course and  traffic.     The  fact  of  intercourse  and 
traffic  again  embraces  all  the  means,  instru- 
ments, and  places  by  and  in  which  intercourse- 
and  traffic  are  carried  on,  and,  further  still, 
comprehends  the  act  of  carrying  them  on  at 
these  places  and  by  and  with  these  means. 
The   subject-matter  of  intercourse  or  traffic- 
may  be  either  things,  goods,  chattels  or  mer- 
chandise, or  persons.    All  these  may  therefore 
be  regulated."    In  Cook  v.  Borne  Brick  Co.  9^ 
Ala,  409,  the  supreme  court  of  Alabama  de- 
cided that  the  sale  of  bricks  in  another  state,  !(► 
be  delivered  in  Alabama,  or  the  filling  of  ai» 
order  sent  from  Alsbama  for  bricks  in  another 
state,  is  an  act  of  interstate  commerce,  not  af- 
fected by  the  statutes  of  Alabama,  which  re- 
quired a  foreign  corporation  to  have  a  place  of 
business  and  an  agent  in  Alabama  as  a  condi- 
tion precedent  to  its  capacity  to  do  business  ii^ 
Alabama.    A  like  decision  was  made  very  re- 
cently   by   the  supreme  court  of  Tennessee. 
State  V.  &ott,  98  Tenn.  254.  86  L.  R.  A  461. 
A  law    of   Tennessee  required  every  person^ 
other  than  photographers  of  the  state,  who  so- 
licited pictures  to  be  enlarged  outside  of  Ten- 
nessee, to  pay  a  certain  sum  per  annum  as  » 
privilege  tax.    But  the  court  held  the  statute 
unconstitutional,  and  used  the  following  lan- 
guage:   "Enlargement  of  pictures  by  citizens 
of  other  states  for   citizens  of  this  state  is  the 
primary    matter,    though  the  tax  is  in  terms 
laid  upon  other  persons  engaged  as  agents,  in 
the  promotion  thereof.    The    process  of  en- 
larging involves  the  making  of  a  larger  picture- 
after  the  image  or  likeness  of  a  smaller  one. 
When  this  is  done  by  one  person,  upon  th^ 
order  of  another,  and  the  larger  picture  is  de- 
livered for  a  consideration,  the  parties  have 
certainly  had  a  commercial  transaction;  and.  if 
tbey  be  citizens  of  different  states,  and  the- 
picture  be  made  in  one  state  and  sent  into  the 
other  state,   as  indicated  in  the  statute  and 
averred  in  the  presentment,  the  transaction  aa 
between  the  principals  is  as  obviously  interstate 
commerce.    The  latter  is  a  commercial  trans* 
action  (between  citizens  of  different  states,  and 
that    is    what  interstate   commerce    meana. 
Whether  the  transaction  be  conducted  directly 
or  (rntitely  by  the  principals  themselves,  or  in* 
part  by  the  agency  of  another,  is  of  no  conse- 
qvience;  it  is  interstate  commerce  in  both  in- 
stances.   So  there  is  no  room  for  doubt  that 
the  enlargment  of  pictures  referred  to  in  the- 
statute  is,  to  all  intents  and  purposes,  interstate 
commerce." 
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Now,  when  we  apply  to  the  facts  of  this  case 
the  priuciples  of  the  foregolD?  defiDitions, 
what  do  we  have?  The  plaintiff  cerporation 
aeDt  its  agent  into  Montana  to  solicit  or  buy 
wool  to  be  consijrned  to  its  wool  houses  in 
other  states,  wherein  it  does  its  principal  busi- 
ness. The  agent  did  no  other  kind  of  busi- 
ness for  tbe  corporation  in  Montana.  Such 
heing  the  case,  it  seems  clear  to  us  his  busi- 
ness directly  pertained  to  interstate  coDODoerce. 
It  related  lo  intercourse  and  traffic  between 
Montana  and  New  York,  and  tbe  subject-mat- 
ter of  tbe  intercourse  and  traffic  was  tbe  wool 
itself.  If  tbe  Northern  Pacific  Railroad  in 
transporting  the  wool  over  its  road  between 
Montana  and  Minnesota  was  engaged  in  inter- 
state commerce,— as  clearly  it  was, — we  can- 
not perceive  how  tbe  transaction  by  which 
the  wool  itself  was  exchanged  through  con- 
signment or  sale  by  defendant  to  plaintiff 
can  be  excluded  from  any  reasonable  defini- 
tion of  "commerce  amon^;;  the  states."  The 
sale  and  exchange  of  wool  is  amone  the  great 
operations  of  the  commercial  world.  It  is, 
like  traffic  in  cotton  or  wheat  br  com,  a  sub- 
ject of  frequent  intercourse  between  citizens  of 
the  different  states  and  different  nations.  The 
railroad  transportation  is  a  part  of  tbe  com- 
merce,— the  instrument  or  vehicle  of  inter- 
course; tbe  wool,  tbe  essential  subject-matter 
of  tbe  intercourse  and  traffic.  It  being  our 
opinion  from  what  we  have  said  that  tbe  plain- 
tiff corporation  was  engaged  in  a  business 
which  was  strictly  interstate  commerce,  no 
law  of  tbe  state  could  control  or  restrict  sucb 
commerce  by  exacting  conditions  for  permit- 
ting the  plaintiff  to  do  sucb  business.  The 
argument  that  a  foreign  corporation  bas  its 
domicil  in  the  state  from  which  it  derives  its 
existence,  and  that  its  right  to  transact  busi- 
ness elsewhere,  and  to  enforce  its  contracts 
made  in  other  states,  depends  purely  upon  the 
comity  of  those  states,  is  not  pertinent.  The 
power  of  a  state  to   make  discriminations  in 

erivileges  granted  to  foreign  corporations  may 
e  exercised  where  a  foreign  corporation  de- 
sires to  do  business  within  the  limits  of  the 
state,  not  strictly  interstate  or  foreign  com- 
merce. This  may  be  illustrated  by  familiar 
instances  of  cattle  and  sheep  companies,  or 
mining  and  smelting  corporations, in  Montana. 
No  foreign  corporation,  we  take  it,  organized 
for  any  of  tbe  purposes  for  which  such  asso- 
ciations are  usually  formed,  and  desirous  of 
carrying  on  its  business  and  of  acquiring  a 
domicil  in  Montana,  can  escape  the  conse- 
quences of  omission  to  comply  with  tbe  terms 
and  conditions  upon  which  it  has  a  right  to  do 
business  within  the  state.  Indeed,  such  cor- 
porations, in  the  exercise  of  legislative  discre- 
tion, may  be  excluded  from  the  state  alto- 
gether, as  was  laid  down  in  Paul  t.  Virginia, 
75  D.  8.  8  Wall.  168,  19  L.  ed.  857,  and  Born 
Silver  Min.  Co.  ▼.  JVw  Tork,  U8  U.  S.  805, 
86  L.  ed.  164,  4  Inters.  Com.  Rep.  67.  Such 
conditions  or  restrictions,  however,  are  per- 
missible upon  the  ground  that  a  state  may 
not  be  willing,  upon  grounds  of  a  policy  of 
its  own,  to  have  a  corporation,  even  If  legally 
created  under  the  laws  of  the  state  of  its  crea- 
tion, establish  a  business  in  Montana,  or  tbe 
state  may  demand  of  it  a  license  tax,  or  tbe 
performance  of  any  other  reasonable  condi- 1 
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tion,  before  it  can  claim  the  same  protection  in 
tbe  conduct  of  its  business  that  is  accorded  to 
like  corporations  within  the  jurisdiction  of  the 
state.  Pembina  Consol,  Silver  Min,  A  Mill, 
Co.  y.  Penmylvania,  125  U.  S.  181,  81  L.  ed. 
650,  2  Inters.  Com.  Eep  24.  But  a  most  vital 
limitation  in  this  respect  upon  the  power  of 
the  state  springs  up  where  the  business  of  the 
foreign  corporation  is  commerce  between  tbe 
corporation,  the  creature  of  tbe  legislature  of 
one  stale,  and  a  citizen  of  another  state.  Pem- 
bina Coniol.  Silver  Min.  d  MiU,  Co.  y.  Pennr 
in/lvania,  125  U.  S.  181r,  81  L.  ed.  650, 2  Inters. 
Com.  Rep.  24.  As  aeaiost  all  such  foreign 
corporations  engaged  In  interstate  commerce, 
the  state  can  pass  no  prohibitory  law,  consti- 
tutional or  statutory,  without  impin^ng  upon 
the  commercial  clause  of  tbe  Constuuuon  of 
the  United  States.  The  decisions  of  tbe  United 
States  Supreme  Court  Justify  these  views. 
In  Cooper  Mfg.  Co.  y.  Ferguson,  118  U.  S.  784, 
28  L.  ed.  1189,  the  court  had  before  it  statutes 
quite  similar  to  those  upon  which  respondent 
in  this  case  relies;  and  while  the  decision  was 
based  upon  the  ground  that  the  statute  could 
not  affect  a  corporation  under  the  laws  of  one 
state  which  did  a  single  act  of  business  in  an- 
other, still  there  is  language  in  the  opinion  rec- 
ognizing tbe  doctrine  that  the  statute  could 
not  be  construed  '*to  Impose  upon  a  foreign 
corporation  limitations  of  its  ri^ht  to  make 
contracts  in  tbe  state  for  carrymg  on  com- 
merce between  the  states,  for  that  would  make 
the  act  an  invasion  of  the  exclusive  right  of 
Congress  to  regulate  commerce  among  tbe 
several  states."  The  implication  from  this 
language  is  that  if  a  foreign  corporation  baa 
sent  an  agent  into  Montana,  and  made  a  con- 
tract within  the  latter  state  for  the  consign- 
ment of  wool  between  Montana  and  ^ew 
York,  no  construction  can  be  put  upon  the 
statute  of  Montana  which  would  render  such 
a  contract  void  without  invading  the  exclusive 
right  of  Congress.  If,  therefore,  this  con- 
tract sued  upon  was  lawfully  made,  notwith- 
standing a  statute  which  declares  or  attempts 
to  declare  it  void,  it  follows  that  any  legisla- 
tion of  tbe  state  which  seeks  to  prevent  the 
enforcement  of  tbe  contract  is  equally  an  in- 
vasion of  the  exclusive  right  of  Congress.  It 
must  be  true  that  if  the  state  cannot  declare 
the  contract  void,  it  cannot  prevent  the  en- 
forcement of  the  contract.  In  the  case  of 
Cooper  Mfg.  Co.v.  Ferguson,  118  U.  S.  786,  28  L. 
ed.  1189.  there  is  a  brief  concurring  opinion 
by  Justices  Matthews  and  Blatcbford,  in 
which  they  planted  themselves  firmly  upon 
the  broader  ground  that  the  making  of  a  con- 
tract in  Colorado  to  manufacture  certain  ma- 
chinery in  Ohio,  to  be  there  delivered  for 
transportation  to  tbe  purchasers  in  Colorado, 
was  commerce,  and  that  for  the  state  of  Col- 
orado to  prohibit  it,  except  upon  conditions, 
was  to  regulate  commerce  between  Colorado 
and  Ohio,  which  lay  exclusively  within  the 
province  of  Congress.  "It  is  quite  compe- 
tent, no  doubt,"  said  Justice  Matthews,  **for 
Colorado  to  prohibit  a  foreign  corporation 
from  acquiring  a  domicil  in  that  state,  and  to 
prohibit  It  from  carrying  on  within  that  state 
its  business  of  manufacturing  machinery. 
But  it  cannot  prohibit  it  from  selling  in  Colo- 
rado, by  contracts  made  there,  its  machinery 
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maDufactured  elsewhere,  for  that  would  be  to 
regulate  commerce  among  the  states."  The 
facts  io  that  case,  as  also  in  the  case  of  State 
V.  Seott,  98  TeOD.  254.  86  L.  R.  A.  461.  here- 
tofore cited,  and  that  of  Bateman  v.  Western 
Star  MUl.  .Co,  1  Tex.  Civ.  App.  00,  4  Inters. 
Com.  Rep.  260,  present  the  converse  of  the 
case  at  bar.  The  foreign  corporations  in  all 
those  instances  were  domiciUu  in  other  states, 
and  through  their  commercial  agents  solicited 
business  and  sold  and  shipped  goods  to  points 
in  the  other  states  in  which  laws  existed  im- 
posing upon  foreign  corporations  compliance 
with  certain  conditions  precedent  to  their 
right  to  do  business  within  such  states.  But 
the  opinions  were  all  based  upon  the  reasoning 
that  the  goods  sold  were  commodities  subject 
to  barter  and  sale,  and  that  the  sale,  trans- 
portation, and  delivery  of  goods  and  the  trans- 
action of  business  between  a  foreign  corpo- 
ration of  one  state  and  a  citizen  o?  another 
state  constituted  interstate  commercial  trans- 
actiors,  which  corporations,  as  well  as  indi- 
viduals, could  carry  on  free  from  any  restraints 
by  any  state.  But,  as  we  have  heretofore 
seen,  the  transaction  pertaining  to  the  wool 
shipped  by  the  defendant  to  the  plaintiff  in 
this  case  is  obviously  brought  within  the  same 
rule.  It  is  just  as  much  an  interstate  com- 
merce transaction  to  export  wool  from  Mon- 
tana to  New  York  as  it  is  to  import  clothes 
made  of  the  wool  from  New  York  to  Montana. 
Either,  transaction  is  interstate  commerce,  and 
Deither  can  be  interfered  with  by  local  law. 

Of  course,  this  exclusive  power  of  the  regu- 
lation of  interstate  commerce  by  Congress 
does  not  interfere  with  the  police  power  of 
the  state.  Police  regulations  often  incidentally 
affect  commerce,  but  they  still  remain  police 
regulations.  The  line  of  distinction  between 
an  attempt  to  put  a  burden  or  restriction  upon 
interstate  commerce,  and  the  police  power  of 
the  state,  has  been  very  recently  discussed  by 
Judge  Groflscup,  in  Re  Lebolt,  77  Fed.  Rep. 
687,  who  thus  expressed  himself:  '*The  8u- 

Ereme  Court  of  the  United  States,  in  an  un- 
roken  line  of  decisions,  has  held  that  any 
attempt  to  put  any  burden  or  restriction  upon 
interstate  commerce,  either  by  the  way  of  tax- 
ing it,  or  requiring  a  license  from  its  agents  or 
drummers,  or  a  mscriminating  license  or  tax 
upon  any  of  its  goods  or  products,  is  outside 
the  power  of  a  state,  and  an  infringement 
upon  the  powers  of  the  national  government. 
•  .  .  The  government  of  the  United  States 
has  control  and  exclusive  power  to  regulate 
interstate  commerce.  The  government  of  the 
state  has  the  power  to  look  after  police  regu- 
lations, such  as  affect  the  life,  health,  or  morals 
of  the  citizens.'*  The  decision  of  Judge  Gross- 
cup  in  the  case  quoted  from  was  to  the  effect 
that  an  ordinance  of  the  city  of  Chicago  which 
prohibited  the  sale  or  the  offering  for  sale  of 
▼inous  liquors  in  Illinois  by  the  representative 
of  a  California  association,  without  a  license, 
was  not  an  exercise  of  the  police  power  of  the 
state,  but  was  an  attempt  to  regulate  inter- 
state commerce,  and  consequently  invalid. 
It  has  also  been  held  in  the  case  of  MeCaU  v. 
California,  186  U.  S.  104,  84  L.  ed.  892,  that 
where  a  statute  affects  commercial  transac- 
tions among  states  only  in  such  an  indirect, 
incidental,  and  remote,  manner  aa  not  to  bur- 
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den  or  impede  interstate  commerce,  it  is  not  io 
conflict  with  the  Constitution  of  the  United 
States.  But  there  again  a  different  rule  ap- 
plies from  that  which  must  be  applied  in  this 
case. 

We  do  not  think  it  necessary  to  proceed  any 
further  in  this  discussion.  It  has  been  so  re- 
peatedly held  by  the  Supreme  Court  of  the 
United  States  that  every  tax  on  interstate  com- 
merce is  a  burden  on  that  commerce,  and,  if 
imposed  by  the  legislature  of  a  state,  is  illegal, 
that  it  is  scarcely  necessary  to  cite  more  deci- 
sions to  that  effect.  They  are  referred  to  in 
Leloup  V.  Port  of  Mobile,  127  U.  S.  640,  82  L. 
ed.  811,  3  Inters.  Com.  Rep.  184.  and  are  re- 
viewed by  the  supreme  court  of  Tennessee  in 
SiaU  V.  tkott,  98  Tenn.  254,  36  L.  R.  A.  461. 
The  trend  of  the  later  decisions  of  the  supreme 
court  has  been,  we  think,  to  extend  the  protec- 
tion afforded  to  the  carrying  on  of  interstate 
commerce,  by  including  within  the  definition 
of  the  words  any  form  of  interstate  commerce, 
''whether  by  way  of  duties  laid  on  the  trans- 
portation of  the  subjects  of  that  commerce, 
or  on  the  receipts  derived  from  that  transporta- 
tion, or  on  the  occupation  or  business  of  car- 
rying it  on."  Lyng  v.  Michigan,  185  U.  8. 
161,  84  L.  ed.  150.  8  Inters.  Com.  Rep.  148; 
Cruteher  v.  Kentucky,  141  U.  S.  68,  85  L.  ed. 
652;  Brennan  v.  Titunille,  168  U.  S.  802,  88 
L.  ed.  728,  4  Inters.  Com.  Rep.  658. 

As  the  country  has  developed,  and  com- 
mercial intercourse  between  the  citizens  of  the 
several  states  has  expanded,  and  facilities  for 
the  conduct  of  such  commerce  have  so  vastly 
multiplied,  the  wisdom  and  perspicuity  of  the 
framers  of  the  Constitution  in  prewrving  in 
Congress  the  exclusive  right  to  regulate  and 
control  such  commerce,  and  to  preserve  it 
wholly  free  from  any  local  interference  or  im- 
pediment on  the  part  of  the  state,  is  too  appar- 
ent to  need  comment.  It  may  be  safely  said 
that  one  of  the  causes  for  the  development  of 
the  states  is  the  business  relations  between  citi- 
zens of  different  states,— relations  which,  in 
turn,  exist  because  of  the  guaranty  by  the 
Federal  Constitution  that  interstate  commerce 
shall  remain  free  from  any  impositions  or 
discriminations  of  state  legislation. 

The  sequel  of  these  views  is  that  the  contract 
alleged  to  have  been  made  between  the  plaintiff 
corporation  and  the  defendant  was,  if  made 
as  a  fact,  valid  and  enforceable;  and,  the  trans- 
action being  one  of  lawful  interstate  com- 
merce, it  could  in  no  manner  be  affected  by 
any  statute  of  the  state  imposing  conditions 
(not  in  the  exercise  of  the  police  power)  upon 
plaintiff  precedent  to  its  capacity  to  enter  it^o 
the  contract.  Perhaps  the  legislature  did  not 
mean  to  extend  the  statute  under  considera- 
tion to  foreign  corporations  engaged  in  inter- 
state commerce.  The  presumption  would  be 
that  they  did  not,  but  whatever  the  purpose 
may  have  been  in  this  respect  is  immaterial  to 
this  discussion:  for,  if  it  was  intended  to  in- 
clude such  foreign  corporations,  we  hold  the 
statute  unconstitutional  in  that  respect  The 
judgment  is  therefore  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 

BeterBed  and  remanded. 

Pemberton,  Ch.  J.,  and  Back*  J.,con- 
cur. 
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NEW  JERSEY  COURT  OP  ERRORS   AND  APPEALS. 


Jacob  8.  JOHNSON,  «/.  in  Err., 

V. 

STATE  of  New  Jersey. 

(»N.  J.L.68S.) 

1.  A  statate  which  attempts  to  deprive 
the  fl^Temor  of  his  constitutional 
power  to  appoint  Jadcree  of  an  inferior  court 
by  obanflTfoff  the  name  of  the  court  and  requir- 
Insr  the  Judffe  to  be  elected  without  obanffing 
Its  Junadfctlon  or  functions  is  void. 

8.  A  statute  attempting  to  abolish  sev- 
eral inferior  courts  and  to  substitute  one 
court  in  their  place  cannot  be  aeparated  so  as  to 
uphold  the  substituted  court  In  place  of  some  of 
them  if  one  is  protected  from  destruction  by 
the  Constitution  and  its  Judge  is  a  member  of 
the  others. 

8*  TSyclnsion  of  negroes  from  Jury  duty 

upon  the  trial  of  a  negro  is  not  ground  for  re- 
versal if  the  exclusion  was  not  de^rfgned. 

4«  The  requirement  of  Rev*  p*  686» 
that  the  sheriff  shall  file  the  Jury  list 

summoned  for  service  with  the  county  clerk,  is 
directory  merely,  and  failure  to  do  so  will  not 
invalidate  a  trial  unless  it  attrmatlvely  appears 
that  injury  was  done. 

6.  Testimony  of  nonexperts  as  to  the 
appearance  of  footprints  in  the  sand  near 
the  scene  of  a  crime,  and  prints  made  in  sand  by 
boots  worn  bj  the  prisoner,  is  admissible  upon 

the  question  of  tiis  connection  with  the  oruM. 
(Dixon,  JU  (IlssentaJ 
(July  16, 1897.) 

ERROR  to  the  Supreme  Court  to  review  a 
Judgment  affirming  a  judgment  of  the 
Court  of  Oyer  and  Terminer  for  Somerset 
County  oonvicting  defendant  of  murder.    Jf- 

The  facts  are  stated  in  the  opinion. 

Meuri.  Steele  A  Meehan,  for  plaintiff  in 
error: 

The  trial  of  this  indictment  was  before  the 
court  of  oyer  and  terminer. 

This  court  by  an  act  of  the  legislature  was 
then  abolished,  and  had  no  jurisdiction  of 
the  cause  after  the  Ist  Monday  of  December. 
1896. 

Pub.  Laws  1895,  p.  807. 

The  court  of  oyer  and  terminer  Is  one  of 
the  inferior  courts  of  the  stale,  and  §  1,  art.  6, 
of  the  Constitution  vests  io  the  lesislatiire  the 
power  to  alter  or  abolish  its  inferior  courts,  as 
the  public  good  may  require. 

If  one  part  of  an  act,  or  even  of  a  section,  be 
eood,  and  the  remainder  bad,  so  much  of  it  as 
18  good  will  be  permitted  to  stand,  while  the  un- 
constitutional part  will  be  declared  and  held 
▼Old. 

Keokuk  N,  L.  Packet  Oo,  v.  Keokuk,  95  U. 
S.  80,  24  L.  ed.  877;  Penniman'%  Case,  103  U. 
8.  717, 26  L.  ed.  604;  8  Am.  &  Eog.  Eoc.  Law, 


p.  676;  fHate,  Morgan,  ▼.  Monmouth  PL  Road 
Oo.  26  N.  J.  L.  109. 

When  n  part  of  an  act  is  declared  unconsti- 
tutiooal  but  the  rest  is  independent  and  can 
stand  alone,  the  portion  ro  declared  to  be  un- 
coosiitutional  is  as  if  it  had  never  been  passed, 
and  the  constitutional  portion  must  remain  in 
full  force. 

State,  Broicn,  v.  Oopeland,  8  R.  I.  83;  State, 
CornM,  v.  Tuttte,  53  Wis.  45;  Oom.,  v.  Hitch- 
inps,  5  Gray,  485. 

Every  presumption  and  intendment  is  in 
favor  of  the  constitutionality  of  an  act,  and  a 
court  is  not  justified  in  pronouncing  it  invalid 
unless  satisfied  beyond  a  reasonable  doubt  of 
its  repugnance  to  the  Condtitution.  It  must 
be  presumed  that  the  legislature  did  not  in- 
tend to  violate  the  Constitution. 

(hoper  V.  Telfair,  4  U.  S.  4  Dall.  18. 1  L.  ed. 
722;  OoltoeU  v.  Mat/'s  Landing  Water Pomr  Co. 
19  K.  J.  £q.  249;  Foster  v.  Essex  Bank,  16  Mass. 
245,.  8  Am.  Dec.  185. 

A  construction  which  raises  a  conflict  be- 
tween parts  of  the  Constitution  is  not  permis- 
sible when  by  any  reasonable  constructions 
the  parts  can  be  made  to  harmonize. 

People,  Livesap.  v.  Wright,  6  Colo.  93. 

When  the  power  to  alter  or  abolish  the 
court  to  which  the  appointment  is  to  be  made 
is  vested  in  the  legislature,  such  power  is  not 
limited  to  its  jurisdiction,  but  must  be  con- 
strued to  extend  to  the  Constitution  and  now- 
ers  of  the  court  as  a  whole,  and  if,  in  the  judir- 
ment  of  the  legislature,  the  public  good 
requires,  it  should  extend  to  an  alteration  in 
the  method  of  appointing  its  judges. 

Engeman  v.  State,  54  N.  J.  L.  247. 

If  a  judge  makes  a  mistake  in  principle,  in 
determining  whether  a  challenge  shall  pre- 
vail, his  decision  is  reviewable. 

Patterson  v.  SbiU.  48  N.  J.  L.  889. 

The  court  will  take  judicial  notice  of  the- 
census  and  that  there  is  a  large  negro  popu- 
lation in  the  county  of  Somerset  subject  to 
jury  duty. 

12  Am.  &  Eng.Enc.  Law,  p. ]75,note;  5  Crim. 
L.  Mag.  p.  449. 

In  the  selection  of  the  general  panel  of  ju- 
rors, for  the  term  of  the  court  at  which  plain- 
tiff in  error  was  tried,  there  was  a  practical  ex- 
clusion of  his  race  from  jury  duty,  and  a  dis- 
crimination against  tbem,  as  a  matter  of 
course,  because  of  tbeir  color;  and  by  such  ex- 
clusion and  discrimination  he  was  deprived  of 
a  right  to  which  he  w»s  entitled. 

Thompson  &  M.  Juries,  §55  29,  80;  Ex  parte 
Virginia,  100  U.  S.  818.  823;  25  L.  ed.  667, 671. 

The  court  erred  io  admitting  in  evidence 
sand  impressions  not  made  from  the  original 
footprints. 

It  was  incompetent  because  it  was  not 
proved  that  the  model  or  impressions  were  re- 
productions. 

People^s  Pass.  B.  Co.  v.  Green.  56  Md.  84. 


Note.— As  to  the  constitutional  power  of  ap- 
polotinent  to  office,  see  also  Bvansville  v.  State, 
Blend  rlod.)  4  L.  R.  A.  83;  State,  Jameson,  v.  Denny 
<Ind.l4L.  R.  A.  T9;  State,  Holr,  v.  Denny(Ind.)4 
L.  R.  A.  66;  French  v.  State,  Harley  (Ind.)  29  L.  B.  A 
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113,  State,  Sherman,  v.  George  (Or.)  16  L.  B.  A.  7S7: 
Fox  V.  McDonald  (Ala.;  21  L.  R.  PA.  629;  State, 
Standish.  v.  Boucher  (N^.  D.)  21  L.  R.  A.  699;  and 
People,  Richardson, T.  Henderson  (Wyo.)  U2  L.  R.  A. 
7&L 
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It  was  Dot  proved  that  the  boots  with  which 
the  impressions  were  made  were  the  boots 
that  made  the  footprints  at  the  scene  of  mur- 
der. 

Smith  V.  Oarrington,  8  U.  8.  4  Cranch,  62, 
2  L.  ed.  550;  8  Rice,  Ev.  p.  65;  Stokes  y. 
8taU,  5  Baxt.  619.  80  Am.  Rep.  72. 
.  These  impressions  in  effect  were  sought  to 
be  proved  as  copies  of  the  original  footprints, 
and  no  proper  foundation  was  laid  for  their 
introduction  as  secondary  evidence:  and  upon 
this  ground  they  were  not  properly  admit- 
ted. 

Shorn  v.  Zimpelman,  47  Tex.  603,  26  Am. 
Rep.  815. 

Messrs.  Nelson  Y.  Dnn§^»n  and  James 
J«  Bergen  for  defendant  in  error. 

Depne,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error  was  indicted  for  mur- 
der, for  causing  the  death  of  Sarah  Ann  Rogers. 
The  indictment  was  found  in  the  court  of  oyer 
and  terminer  of  the  county  of  Somerset  at  the 
term  of  September,  1895.  On  the  traverse  of 
this  indictment  the  prosecutor  was  tried  before 
said  court,  and  convicted  of  murder  in  the  first 
degree,  and  sentenced  to  death.  The  writ  of 
€rror  places  under  review  the  following  assign- 
ments of  error: 

First,  that  the  court  before  which  the  de- 
fendant below  was  tried  and  convicted  had  no 
legal  existence,  having  been  abolished  by  the 
act  of  1895,  commonly  called  the  ''County  Court 
Act."  By  an  act  of  the  legislature  passed  June 
18,  1895,  the  inferior  courts  of  common  pleas, 
the  courts  of  oyer  and  terminer,  and  courts  of 
quarter  sessions  of  the  several  counties  of  the 
state  were  abolished,  and  a  county  court  estab- 
lished in  each  of  the  counties  of  the  state,  to 
be  known  and  designated  as  the  "[name  of 
county]  county  court,"  with  the  same  juris- 
diction, civil  and  criminal,  as  the  courts  which 
were  abolished  previously  possessed.  The  act 
provided  for  one  judge  for  each  county,  to  be 
elected  by  the  qualified  voters  of  the  county. 
It  further  provided  that  any  county  court  might 
be  held  by  any  justice  of  the  supreme  court, 
or  by  any  judge  of  a  county  court,  or  by  such 
justiceandjudffe  sitting  together,  with  a  pro- 
viso that  a  justice  of  the  supreme  court  should 
preside  in  the  trial  of  indictments  for  crimes 
punishable  by  death.  Pamph.  Laws  1895,  p  807. 
Under  the  judicial  system  in  existence  prior  to 
the  act  of  1895,  a  judge  of  the  court  of  com- 
mon pleas,  as  such  a  judge,  sat  as  an  associate 
in  the  oyer  and  terminer,  and  as  a  judge  of  the 
court  of  common  pleas  he  sat  in  the  quarter 
sessions.  These  judges  were  appointed  and 
commissioned  as  judges  of  the  court  of  com- 
mon pleas.  The  appointment  of  a  judge  as 
judge  of  the  court  of  oyer  and  terminer  or  court 
of  quarter  sessions  was  a  thing  unknown.  The 
judges  of  the  court  of  common  pleas  sat  in  the 
oyer  as  judges  of  the  court  of  common  pleas, 
just  as  the  justice  of  the  supreme  court  pre- 
sided in  that  court,— not  as  a  judge  of  the  oyer 
and  terminer,  but  in  virtue  of  his  commission 
as  a  justice  of  the  supreme  court.  By  the  Con- 
stitution as  amended  in  1875  the  prerogative  of 
appointing  the  judsres  of  the  court  of  common 
pleas  was  conferred  upon  the  governor,  with 
the  advice  and  consent  of  the  senate.    The  act 
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of  1895  did  not  create  a  new  court  with  a  new 
jurisdiction.  It  simply  created  a  court  by  a 
new  name,  and  invested  it  with  all  the  juris- 
diction and  functions  exercised  by  the  old 
court,  and  took  from  the  executive  the  power 
to  appoint  its  judges,  and  delegated  it  to  a 
popular  election.  The  power  of  the  legislature 
to  alter  or  at)olish  the  court  of  common  pleas 
as  the  public  good  may  require  is  indisputable. 
State,  Kenny,  v.  Hudspeth,  59  N.  J.  L.  820: 
same  case  (in  this  court)  59  N.  J.  L.  504.  This 
power  has  been  vindicated  to  the  extent  of 
permitting  the  legislature  to  vacate  the  com- 
missions of  those'  judges  who  were  in  office 
when  the  legislature  intervened.  But  the  ca- 
pacity of  the  legip'nture  to  alter  or  abolish  is 
not  involved  at  this  time.  A  court  consists 
in  its  jurisdiction  and  functions,  and  not  its 
title  or  name.  The  legislature  in  the  act  of 
1895  carefully  preserved  the  jurisdiction  and 
functions  of  the  old  court  in  everything  which 
is  the  essential  quality  of  a  court,  gave  the 
tribunal  a  new  name  and  transferred  the  selec- 
tion of  the  incumbents  of  the  judicial  office 
from  the  executive  to  a  popular  election.  The 
court  of  common  pleas,  as  a  court,  and  all  ita 
concomitants,  such  as  the  right  of  its  judges 
to  sit  in  the  oyer  and  sessions,  were  retained 
by  the  act  of  1895  precisely  as  they  existed  be- 
fore. All  that  was  done  was  a  change  of  name 
and  the  mode  of  selecting  thejudges  who  were 
to  officiate  in  the  court  The  Constitution 
having  conferred  upon  the  governor  the  pre- 
rogative of  appointing,  with  the  advice  and 
consent  of  the  senate,  these  judicial  officers,  it 
was  not  competent  for  the  legislature  by  a  sub- 
terfuge to  divert  this  prerogative  right  to  an- 
other source.  When  the  Constitution  prescribes 
the  manner  in  which  an  officer  shall  be  ap- 
pointed or  elected,  the  constitutional  prescrip- 
tion is  exclusive,  and  it  is  not  competent  for 
the  le^slature  to  provide  any  other  mode  of 
obtaiomg  or  holding  the  office.  State,  Morris, 
V.  Wrightson,  56  N.  J.  L.  127,  141,  22  L.  R.  A. 
548.  That  is  precisely  what  the  act  of  1895 
purported  to  accomplish, — to  leave  these  courts 
with  a  change  of  name,  and  the  executive 
shorn  of  his  prerogative  of  appointment.  It 
was  on  this  ground  that  the  supreme  court  in 
StaU,  Schalk,y,  Wrightson, 58N.  J.  L. 50, decided 
that  the  act  of  1895  was  unconstitutional  and 
void.  That  decision  is  approved  bv  this  court. 
It  is  contended  by  counsel  that,  although  the 
act  of  1895  is  unconstitutional  with  respect  to 
thejudges  of  the  court  of  common  pleas,  it 
may  be  sustained  with  respect  to  the  judees 
of  the  oyer  and  terminer  and  court  of  quarter 
sessions;  these  courts  being  without  any  con- 
stituiionril  protection  or  regulation,  and  the 
selection  of  the  judges  being  wholly  a  matter 
of  legislative  discretion.  The  theory  on  which 
the  argument  proceeded  was  that  the  statute 
consist^  of  two  parts,  one  of  which,  being  ud- 
constitutional,  might  be  rejected,  and  the  other 
retained.  It  is  undoubtedly  elementary  law 
that  the  same  statute  may  be"  in  part  constitu- 
tional and  in  part  unconstitutional,  and,  if  the 
parts  are  wholly  independent  of  each  other, 
that  which  is  constitutional  may  stand,  and 
that  which  is  unconstitutional  will  be  rejected; 
but  if  the  different  parts  of  the  act  are  so  io- 
timatelv  connected  with  and  dependent  upon 
each  other  as  to  warrant  a  belief  that  the  legi*- 
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4ature  in  tended  tbem  as  a  whole,  and  that  if  all 
•could  DOt  be  carried  into  effect  the  legislature 
would  not  baye  passed  the  residue  iodepeDd- 
•«Dtly,  and  some  parts  are  unconstitutional, 
all  the  provisions  which  are  thus  dependent 
upon  each  other  must  fail.  As  was  said  by 
Mr.  Justice  Matthews  in  P&indexter  y.  Green- 
Acw,  114  U.  B.  270,  804,  29  L.  ed.  188,  197: 
"It  is  undoubtedly  true  that  there  may  be 
<»8es  where  one  part  of  a  statute  mny  be  en- 
*f  orced  as  constitutional ,  and  another  be  declared 
4Doperative  and  void,  because  unconstitutioDsl; 
but  these  are  cases  where  the  parts  are  so  dis 
tinctly  separable  that  each  can  stand  alone, 
•«nd  where  the  court  is  able  to  see  and  to  de- 
^clare  that  the  intention  of  the  legiplature  was 
that  the  part  pronounced  yalid  should  be  en- 
forceable, even  though  the  other  part  should 
fail.  To  hold  otherwise  would  be  to  substitute 
for  the  law  intended  by  the  legislature  ooe 
which  they  may  never  have  been  willing  by 
Itself  to  enact."  Spraigue  v.  Thfmipson^  118 
U.  8.  91,  80  L.  ed.  116;  PoUock  v.  Varm&rt^ 
Loan  A  T.  Co,  158  U.  S.  601,  635.  89  L. 
•ed.  1108,  1125.  In  Warren  y.  Charlesioicn, 
2  Gray,  84,  it  was  held  that  "when  the  parts  of 
/a  statute  are  so  mutually  connected  and  de- 
pendent, as  conditions,  considerations,  or  com- 
pensations for  each  other,  as  to  warrant  a  be- 
iief  that  the  legislature  intended  them  as  a 
whole,  and  that,  if  all  could  not  be  carried 
into  effect,  the  legislature  would  not  pass  the 
residue  independently,  if  some  parts  areuncon- 
■stitutional  and  void,  all  the  provisions,  which 
•4LTe  thus  dependent,  conditional,  or  connected, 
must  fall  wiih  them."  This  rule  with  regard 
to  an  unconstitutional  feature  in  a  statute  is 
•elementary,  and  it  applies  in  an  eminent  degree 
to  the  •  legislation  in  question.  The  judjres 
who,  under  our  Judicial  system  prior  to  the 
-act  of  1895,  sat  as  associates  in  the  oyer 
and  terminer,  and  as  judges  in  the  court*  of 
quarter  sessions,  were  appointed  and  commis- 
•aioned  as  judges  of  the  court  of  common  pleas; 
and  it  is  inconceivable  that  it  was  the  legisla- 
tive scheme  by  the  act  of  3895  to  leave  the 
'Court  of  common  pleas  in  existence,  and  its 
judges  in  commission,  and  create  a  new  iudi- 
•cial  officer,  known  as  a  "county  court  judge." 
to  hold  the  courts  of  quarter  sessions,  and  to 
sit  as  an  associate  to  the  supreme  court  justice 
in  the  court  of  oyer  and  terminer.  That  such 
was  not  the  purpose  of  the  legislature  is  dem- 
onstrated by  the  title  of  the  act,  which  is  as  fol- 
lows: "An  Act  To  Abolish  the  Inferior  Courts 
of  Common  Pleas,  Courts  of  Oyer  and  Terminer 
and  General  Jail  Delivery,  and  Courts  of  Gen- 
eral Quarter  Sessions  of  the  Peace,To  Establish 
in  their  Places  a  County  Court  in  Eacb  of  the 
<k>unties  of  This  State,  and  To  Provide  for  and 
Define  the  Jurisdiction,  Powers,  and  Duties  of 
Such  County  Courts."  It  is  obvious  from  the 
title  of  the  act,  as  well  as  its  body,  that  it  was 
the  legislative  purpose  to  abolish  the  old  courts, 
and  substitute  the  new  court  in  their  place.  The 
legislative  scheme,  in  its  main  feature,~that 
is,  the  extinguishment  of  the  old  courts, — bay- 
-Ing  failed,  the  other  part,  which  is  not  separa- 
ble, must  fail  also. 

The  second  ground  assigned  for  reversal  Is 
'the  exclusion  of  negroes  from  jury  duty,  the 
prisoner  beioi?  a  colored  man.  There  is  no 
proof  In  the  case  to  show  that  this  exclusion 
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was  done  designedly  or  that  such  persons 
were  omitted  from  the  panel  of  jurors  except 
in  the  same  way  that  white  citizens  not  selected 
were  omitted.  The  conduct  of  the  sheriff  in 
the  selection  of  the  jurors  was  approved  by  the 
court  below,  and  its  decision  is  not  subject  to 
review.    Patterson  v.  8taU,  48  J^.  J.  L.  382. 

Third,  that  the  sheriff  did  not  deliver  a  list 
of  the  jurors  actually  summoned  to  the  clerk, 
pursuant  to  g  9  of  the  act  concerning  juries. 
Key.  p.  526.  By  that  section  it  is  made 
the  duty  'of  the  sheriff  to  deliver  a  list  of  the 
jurors  by  him  summoned  for  service  at  such 
term,  certified  by  him  to  be  a  true  list,  to  the 
clerk  of  such  court,  who  shall  thereupon  file 
the  said  list,  and  forthwith  lay  the  same  before 
the  said  court,  and  no  person  shall  serve  as  a 
juror  whose  name  is  not  contained  in  said  list, 
if  objection  be  made  before  such  person  is 
sworn  or  affirmed.  The  jury  for  the  general 
panel  was  drawn  in  the  presence  of  the  court 
and  the  list  of  names  so  drawn,  with  the  proper 
certificate  attached,  was  filed  wiih  the  county 
clerk,  and  a  copy  thereof  retained  by  the  sher- 
iff. The  persons  so  selected  were  by  the  sher- 
iff duly  summoned,  and  all  were  in  attendance 
on  the  day  fixed  for  the  trial:  objection  bavin? 
been  made  to  the  panel  because  the  sheriff  had 
not  filed  with  the  county  clerk  a  list  containing 
the  names  of  the  jurors  summoned.  The 
challenge  was  overruled,  and  the  sheriff  ad- 
vised by  the  court  to  file  the  list,  as  he  did  on 
that  day.  as  appears  by  the  certificate  of  the 
clerk.  From  the  jurors  thus  summoned  were 
selected  forty-eight  persons,  as  required  by 
law,  a  list  of  whom  was  served  on  the  defend- 
ant, and  from  this  list  was  drawn  in  the  usual 
way  the  jury  by  whom  the  case  was  tried  and 
determined.  The  claim  by  the  prisoner  is  that, 
although  the  jury  were  properly  chosen  and 
duly  summoned,  they  could  not  try  the  defend- 
ant, because  of  the  fact  that  the  jury  that  had 
been  summoned  was  not  certified  to  and  filed 
by  the  sheriff  with  the  county  clerk.  In  dispos- 
ing of  this  assignment  of  error,  it  is  sufficient 
to  say  that  the  general  panel  of  jurors  in  this 
case  was  drawn  by  the  sheriff  before  the  court 
of  common  pleas,  pursuant  to  the  5th  section 
of  the  act  of  April  21, 1876  (2  Gen.  Stat.  p.  1854, 
^  50),  and  that  the  list  of  the  general  panel  was 
certified  to  by  the  judges  of  the  said  court,  pur- 
suant to  the  statute,  as  jurors  selected  in  all  re- 
spects according  to  the  provisions  of  the  stat- 
ute, a  copy  of  which  list  was  filed  by  the  clerk 
in  his  office,  and  another  copy  delivered  to  the 
sheriff.  The  statute  just  referred  to  contains 
the  only  prescription  of  the  mode  in  which  the 
general  panel  shall  l)e  drawn.  The  other  pro- 
visions of  the  statute  are  directory  merely,  and 
will  not  invalidate  the  selection  and  return  of 
jurors  unless  it  affirmatively  appears  that  in- 
jury was  done.  Gardner  v.  State,  55  N.  J.  L. 
17;  Poulson  v.  Union  Nat.  Bank,  40  N.  J.  L. 
563.  The  prisoner's  counsel  was  informed  by 
the  list  on  file  in  the  clerk's  office  of  the  namea 
of  the  persons  upon  the  general  panel,  and  at 
the  openinjf  of  court  every  juror  whose  name 
appeared  on  the  general  panel  was  present, 
and  answered  to  his  name.  It  may  also  be 
paid  that  the  sheriff  was  under  no  duty  to  de- 
liver this  list  of  jurors  before  the  commence- 
ment of  the  term,  the  language  of  the  section 
being,  "as  soon  as  may  be  after  the  commence- 
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ment  of  the  term,"  and  do  application  was 
made  to  postpone  the  trial  of  the  case  until 
SQCh  a  certificate  might  he  made.  The  ^er- 
iff's  failure  to  comply  with  this  statutory  re- 
quirement was  a  mere  irregalarity,  which 
could  in  DO  wise  have  prejudiced  the  defendant 
in  maiDtaining  his  defense  upon  the  merits; 
and  the  statute  forbids  the  reversal  of  a  judg- 
ment upon  an  indictment  for  any  imperfection, 
omission,  defect  in.  or  lack  of  form,  or  for  any 
error  except  such  as  shall  or  may  have  preju- 
diced the  defendant  in  maintaining  his  defense 
upon  the  merits.     1  Oen.  Stat.  p.  1188.  §  89. 

The  fourth  assignment  of  error  relates  to  the 
judicial  action  of  the  trial  court  with  respect  to 
the  introduction  of  certain  evidence.  The  case 
wasone  depending  wholly  CD  circumstantial  evi- 
dence. Certain  witnesses  testified  to  having 
seen  certain  footprints  of  a  peculiar  character 
in  the  dirt  and  soil  near  the  bodv  of  the  woman 
who  had  been  murdered,  and,  for  the  purpose 
of  showing  that  such  footprints  had  been  made 
by  this  defendant,  the  state  produced  the  boots 
that  were  worn  by  the  prisoner  on  the  night  in 
question.  Certain  impressions  in  sand,  made 
in  the  presence  of  the  jury  by  the  boots  just 
mentioned,  were  exhibited  to  the  Jury,  against 
objections  taken  by  counsel  of  the  defendant. 
This  constitutes  this  assignment  of  error.  The 
testimony  of  the  witnesses  with  regard  to  the  ap- 
pearance of  these  footprints  was  undoubtedly 
competent.  Such  testimony  involved  in  no 
sense  the  knowledge  of  an  expert,  and  the  ex- 
hibition of  the  boots  worn  by  ihe  defendant  on 
the  nii^ht  in  question,  and  the  impress  in  the 
sand  by  way  of  illustration  with  them,  were 
also  competent.  We  agree  with  the  opinion 
of  the  supreme  court  on  this  subject. 

The  counsel  of  the  prosecutor  also  contends 
that  on  a  review  of  the  whole  record,  pursuant 
to  the  act  of  May  9. 1894(1  Qen.  Stat.  p.  1154), 
the  conviction  should  be  set  aside  and  a  new 
trial  ordered.  We  have  examined  tbis  case 
carefully  and  have  reached  the  conclusion  that 
the  plaintiff  in  error  has  not  suffered  manifest 


injury,  either  in  the  rejection  of  testimony,  or 
in  the  charge  to  the  jury,  or  in  the  denial  of 
any  discretionary  matter  by  the  court,  orupoiv 
the  evidence  adduced  at  the  trial.  We  think, 
that  this  case  was  fairly  tried,  and  that  the  evi- 
dence justified  the  jury  in  their  verdict. 

Finding  no  error  in  the  record  or  proceed- 
ings,  tliejttdgment  should  be  affirmed. 

Dixon,  J.,  dissenting: 

In  January,  1896.  tbe  plaintiff  In  error  wat> 
tried  and  convicted  of  murder  in  the  tirst  de> 
gree,  before  a  tribunal  styled  in  the  record  the 
court  of  oyer  and  terminer  of  the  county  of 
Somerset,  held  by  a  justice  of  the  supreme 
court  and  two  others  styled  judges  of  the  court 
of  common  pleas  of  said  county.  At  thst 
time  the  act  of  June  18, 1895  (Pampb.  Laws, 
p.  807),  which  purports  to  abolish  the  courts* 
of  oyer  and  terminer  and  of  common  pleas  aft- 
er the  Ist  Monday  in  December,  1895,  stood 
upon  tbe  statute  book  unrepealed. 

For  the  reasons  set  forth  by  Mr.  Justice* 
Magie  in  his  dissenting  opinion  in  State,  SchaVc, 
V.  Wrighteon,  58  N.  J.  L.  50, 1  think  that  act 
was  a  valid  exercise  of  the  constitutional  power 
of  the  legislature  to  abolish  the  inferior  conrt» 
of  the  state,  and  therefore  that  the  tribunal 
which  tried  and  convicted  the  plaintiff  had  no 
lawful  existence,  and  consequently  no  juria- 
diction. 

That  the  act  of  April  9, 1896  rPampb.  Laws. 
p.  286),  could  not  validate  such  proceedinir  is 
sufficiently  maintained  by  the  opinion  of  Chief 
Justice  Bsasley  in  Maxwell  v.  Ooelichiue,  40 
N.  J.  L.  888,  29  Am.  Rep.  242. 

The  judgment  should  be  reversed. 

For  affirmance—  The  Chancellor,  De-^ 
piie,Gxiiiimere»Van  SyekeL  Barkalow«> 
Bofl^rty  Dajrtoiftv  Hendrieksoia*  Krao» 
^er,  Nixon.    10. 

For  reversal— Dizoiu    1. 
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Kate  McNULTY 
e. 

PENNSYLVANIA      RAILROAD      COM- 

PANY,  Appt. 

a82  Pa.  47B.) 

▲  railroad  emxilojree  rn«r^iqred  in  work- 
inir  upon  a  brid^  is  a  p%M  anf^er  while 
ridiDflr  on  a  railroa  1  train  to  h  *  nome  after  tale 
day's  work  is  done,  where  ttut  cootracC  entitled 
blm  to  free  transportation  and  be  was  not  under 
any  oblifratlon  to  ride  or  enffagred  in  any  service 
for  the  company  while  so  riding. 

(October  11, 1807.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas,  No.  3.  for 
Philadelphia  County  in  favor  of  plaintiff  in 

NoTB.-~For  employee  of  a  railroad  as  a  paaaenger, 
•ee  Doyle  v.  Fitchburg  B.  Co.  (Mass.)  26  L.  B.  A. 
lff7,and83L.B.A.84^ 
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an  action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by- 
defendant's  negli/rence.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  DaTid  W.  Sellers,  for  appellant: 

Decedent  rode  in  the  car  only  as  an  em- 
ployee. 

tunney  v.  Midland  R.  Go.  L,  R.  1  C.  P.  29K 

To  impose  upon  the  defendant  the  obligation 
of  a  carrier  as  to  a  passenger  is  to  make  a  con- 
tract never  agreed  to. 

Bricker  v.  Philadelphia  4b  R.  B.  Co.  \^ 
Pa.  8. 

If  McNultv  was  not  in  the  car  as  an  em- 
ployee, then  be  was  a  trespasser. 

Pennsylvania  R.  Co.  v.  Moaney,  126  Pa.  250. 

He  was  on  the  car  only  by  reason  of  hi» 
contract  of  service.  He  was  therefore  on  the 
road  '*while  lawfully  engaged."  i 

Rienrd  v.  North  Pennsj/hania  R.  Co.  89  Pa^ 
195;  Baltimore  dt  0.  R.  Co,  v.  Qdcin,  118  Pa. 
230. 


See  also  46  L.  R.  A.  730. 
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Mr,  P.  F.  Rotheroiel*  Jr..  for  appellee: 
The  case  at  bar  falls  directly  within  the  de- 
cision of  O^Donnell  v,  Allegheny  Valley  B,  Co, 
69  Pa.  289,  98  Am.  Dec  886. 

Steirett*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  first  and  third  specifications  of  error  are 
intended  to  present  what  may  be  regarded  as 
the  controlling  question  in  this  case:  Whether 
upon  the  undisputed  facts,  the  relation  of  plain- 
tiff's husband  to  the  defendant  company,  at  the 
time  he  was  killed,  in  the  collision  that  oc- 
cnrred  on  October  28,  1894,  was  that  of  a  pas- 
senger being  transported  in  one  of  its  cars,  or 
that  of  an  employee  then  in  the  service  of  the 
company.    The  specifications  are  as  follows: 
(1)  In  refusing  to  charge,  as  requested  in  de- 
fendant's first  point,  "that  McNulty  was  car- 
ried by  defendant  in  the  performance  of  a  con- 
tract of  employment  ana  service,  and  was  in 
law  not  a  passenger,  but  aa  employee,  and.  as 
be  was  injured  by  a  collision  due  to  the  negli- 
gence of  the  engineer,  the  verdict  must  be  for 
the  defendant. "    (8)  "In  cbarfing  the  jury  that 
the  decedent  was  a  passenger.      This  specifics 
tion  was  doubtless  intended  to  embrace  that 
part  of  the  charge  in  which  the  learned  trial 
3udge  refers  to  the  relation  of  the  deceased  to 
the  defendant  companv  at  the  time  of*  the  col- 
lision.   If  80,  it  offeDQS  against  rule  28,  which 
provides  that  '*the  part  of  the  charge    .    .    . 
referred  to  must  be  quoted  toiidem  verbi$  in  the 
specification." 

Taming  to  the  charge  sent  up  with  the  rec- 
ord, we  find  that  as  to  the  contractual  relation 
existing  between  the  deceased  and  the  defend- 
ant and  the  circumstances  attending  the  colli- 
sion in  which  he  lost  his  life,  etc.,  toe  learned 
jadge  said:  "It  appears  that  the  husband  was 
an  employee  of  the  railroad  companv.    He 
was  employed  to  work  on  a  bridge  at  Tacony, 
in  this  county,  under  a  contract  of  employ- 
ment, by  which  he  was  to  receive  $1.20  a  day; 
and  the  company  also  contracted  to  transport 
him  from  his  nome  to  the  place  where  his 
work  was  to  be  performed,  ana  from  that  place 
baclL  to  bis  home  at  night,  when  his  work  was 
over     The  dead  man  lived  at  Bristol,  in  the 
adjoining  county:  and,  upon  the  Sunday  when 
be  met  his  death,  he   had  finished  his  work 
sboat  15  or  20  minutes  after  6  o'clock,  and  he, 
with  other  workmen  employed  upon  the  brid^ee 
St  Tacony.  entered  a  passenger  car  of  the  Penn- 
sylvania Railroad  Company,  and  the  car  then 
proceeded  towards  Bristol.    It  stopped  at  a  sta- 
tion called  'Croyden,'  situated  between  Tacony 
and  Bristol;  and  while  there  at  rest,  or  when 
sbout  to  come  to  rest,  a  freight  train  of  the 
Pennsylvania  Railroad   Company,  upon  the 
same  track,  crashed  into  the  rear  end  of  the  car 
sod  plaintiff's  husband  was  killed.    It  was 
argued  to  the  court  that  under  a  statute  of  our 
stale,  and  under  the  general  law.  a  railroad 
company  was  not  liable  in  damages  in  such  a 
case  as  this,  because  McNulty  was  an  employee 
of  the  company  at  the  time  of  the  accident, 
sod  that  the  company  is  not  liable  to  the  em- 
ployee who  is  injured  through  the  negligence 
of  another  employee.    In  passing  upon  the 
notion   for   a   nonsuit,  I  stated,  and  I  now 
charge  you,  that,  under  the  contract  of  hiring 
io  this  case,  the  services,  the  work,  the  em 
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ployment  of  McNulty,  ceased  when  he  quit 
work  at  Tacony,  and  that,  while  be  was  beings 
transported  to  his  home  over  the  tracks  of  the 
railroad  company,  he  was  not  an  employee- 
then  in  its  service;  and  therefore  the  injury 
which  he  suffered,  and  which  ret>ulted  in  his 
death,  did  not  come  to  him  while  he  was  in 
the  employ  of  the  company.  .  .  .  He  waa 
not  in  the  employ  of  the  companv,  but  was  be- 
ing transported  over  the  road  for  a  valuable- 
consideration,  under  a  contract,  it  is  true,  which 
involved  his  employment,  but  a  contract  in 
which  the  transportation  and  the  wages  were 
a  return  for  services  rendered;  and  therefore  it 
became  the  duty  of  the  company  to  transport 
him  with  care,  and  with  due  regard  for  hiS' 
safety." 

It  is  unnecessary  to  refer  in  detail  to  the^ 
testimony.    A   careful    examination    of    the 
record  clearly  shows  that  the   foregoing  in- 
structions were  In  strict  accord  with  the  un- 
disputed evidence  in  the  case.    The  conclu- 
sively established  facts  as  to  the  contractual- 
relation  of  the  parties  are  not  susceptible  of 
any  other  conclusion  than  that  the  transpor- 
tation of  plaintiff's  husband  from  and  to  hia 
home  in  Bristol  was  part  of  the  considera- 
tion moving  from  the  company  to  him,  and 
given  him,  with  the  $1.20,  in  payment  of  a 
day's  wages.    That  being  so.  he  had  virtually 
paid  for  his  passage  home  in  the  car  in  which 
he  was  riding  at  the  time  of  the  collision,  and 
was  therefore  a  passenger,  and  not  an  employee, 
as  soon  as  his  day's  work  was  done,  and  he 
entered  the  car  for  the  sole  purpose  of  being 
carried    home.      In  its  controlling  features,, 
this  case  is  on  all  fours  with  (yOonnell  v.  Al- 
legheny ValUy  R,  Co.  50  Pa.  239,  98  Am.  Dec. 
886,  in  which  Mr.  Justice  Agnew,  after  refer- 
ring to  the  contract  of  hiring  in  that  case,  says: 
**The  work  of  the  plaintiff  was  wholly  at  the- 
bridge.    .    .    .    At  the  time  of  the  accident 
the  plaintiff  bad  finished  his  day's  work,  and 
was  10  or  12  miles  distant  from  the  bridge  on- 
his  way  home.  Under  these  circumstauces,  the^ 
court  below  instructed  the  jury  that  the  plain- 
tiff was  traveling  as  a  passenger  and  not  in  the^ 
capacity  of  a  servant.     ...     He  was  not 
hired  to  pursue  his  business  on  the  train,  but 
was  carried  in  consideration  of  a  reduction  in* 
the  price  of  his  wages.    When  his  day's  work 
was  performed,  he  was  no  longer  in  the  serv- 
ice of  the  company,  but  was  free  to^o  or  stay, 
and,  when  he  traveled,  in  effect  paid  his  fare 
out  of  his  wages "    As  was   clearly  shown 
in  O'Donnell  v.  Allegheny  Valley  R,  Co.  69  Pa. 
239,  98  Am.  Dec.  836,   the  cases  of  ^^an  v. 
Citmherland  Volley   R.  Co.  23  Pa.   884.  and 
Tvnney  v.  Midland  R.  Co.L.TL  1  C.  P.  291. 
are  clearly  distinguishable  from  the  one  now 
under  consideration.    The  plaintiff  in  the  for- 
mer was  a  Ial)orer  on  a  gravel  train.     In  the 
exercise  of  his  employment  he  was  required  to 
be  on  the  train.    The  loading  and  unloading 
of  gravel  necessarily  required  the  bands  em- 
ployed in  that  work  to  travel  with  the  train 
from  place  to  place.    He  traveled,  not  as  a 
passenger  to  any  particular  destinaiton,  but 
went  with  the  train  whenever  it  became  neces- 
sary to  obtain  or  deposit  gravel.    His  travel- 
ing on  the  cars,  like  that  of  a  brake  man  or 
a  fireman,  was  in  pursuance  to  his  employ- 
ment, and  not  under  a  contract  with  the  com> 
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pany  for  traDSi)ortatioD  to  his  home  or  else- 
vbere.  In  the  olber  case  k  was  part  of  Tun- 
ney's  employment,  as  a  laboier,  for  specific 
wages,  to  travel  from  Birmingham  to  Derby 
on  a  train  called  the  "  pick-up  train/'  for  the 
purpose  of  gathering  up  materials  left  along 
the  line  of  the  road;  and  he  was  required  to 
be  ready  for  the  train  at  BirniiDgbam,  and 
■Start  thence  on  his  trip,  and  return  there. 
The  case  was  put  distinctly  on  the  ground 
•that  it  was  part  of  Tunney's  contract  of  serv- 
ice that  he  was  to  return  each  day  to  Bir- 
miogham  by  the  pick-up  train,  to  be  ready  to 
«iart  upon  his  work  the  next  morning." 

In  the  case  at  bar,  the  transportation  from 
and  to  hU  home  to  which  the  deceased  Mc- 
Nulty  was  entitled  was  not  in  any  sense  a 
service  or  connected  with  any  service  that  he 
was  rendering  to  the  defendant  company, 
>but  it  was  a  service  which  the  latter,  by  the 
terms  of  the  contract,  was  required  to  render 
10  him.  He  was  under  no  obligation  to  ride 
on  the  cars,  but  there  was  an  obligation  on  the 
part  of  the  company  to  afford  him  an  oppor- 
tunity of  doing  so,  if  he  saw  fit  to  avail  him- 
aelf  of  it;  and  when  he  exercised  the  right  to 
which  he  was  thus  entitled,  and  entered  the 
«ar  for  the  sole  purpose  of  being  transported 
to  Bristol,  he  was  a  passenger,  in  the  full  sense 
of  the  word,  and  not  an  employee  of  the  de- 
fendant. Before  he  did  so,  his  day's  service 
to  the  company  was  fully  completed,  and  he 
had  earned  the  $1.20,  together  with  the  right 
of  transportHtion  to  Brislol. 

The  point  for  charge,  recited  in  the  second 
specification,  was  rightly  refused,  for  the 
reason  that  there  was  no  evidence  in  the  case  to 
brine  it  within  the  provisions  of  the  act  of 
April  4, 1868.  As  we  have  seen,  plaintiff's  bus 
band,  according  to  the  undisputed  evidence, 
was  a  passenger  and  not  an  employee,  at  the 
time  of  the  collision;  and  hence,  by  express 
terms  of  the  act  itself,  it  has  no  application  to 
the  case. 

The  question  of  defendant's  negligence  as 
the  sole  cause  of  McNulty's  death  has  been 
definitely  determined  by  the  verdict  rendered 
under  adequate  and  proper  instructions.  The 
question  of  com ributory  negligence  of  the  de- 
Ci'H'^ed  was  not  even  suggested. 

Further  elaboration  of  the  questions  involved 
in  the  assignments  of  error  is  unnecessary. 
We  find  nothing  in  either  of  ihem  that  would 
justify  a  reversal  or  modification  of  the  judg- 
ment. 

Judgment  aJtrmecL 


He  Estate  of  Williamina  LBNNIG,  Deceased. 

aS2  Pa.  4BS.) 

1.  A  written  aflrreement  to  transfer  a 
share  of  a  mere  expectancy  canooc  be 
pustained  as  a  irift.  and  is  not  i'alid  when  it  is  en- 
tirely one-sided  without  any  consideration,  and  is 
not  made  in  settlement  of  any  controversy  or 
dispute. 

NOTB.— Aj  to  the  validity  of  the  transfer  of  an 
expectancy,  see  note  to  McCall  v.  Hampton  (Ky.) 
8:<  L.  R.  A.  1866;  also  Hale  v.  Hollon  (Texj  30  L.  K. 
A.  75. 
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8*  An  abandonment  of  effort  to  obtain 
a  codicil  to  a  will  cannot  constitute  a 
valuable  cpnsideratloa  for  the  asslffnment 
of  an  expected  interest  in  the  estate,  as  it  is 
agrainst  public  policy  to  reooflrnize  such  impor- 
tunity as  the  learltimate  basis  of  a  contract  righu 

(October  11. 1897.) 

APPEAL  by  John  B.  Lennig,  trustee,  etc., 
from  a  decree  of  the  Orphans'  Court  for 
Philadelphia  County  disallowing  his  claim  to 
a  share  in  the  estate  of  Williamina  Lennig,  de- 
ceased.   Afflrmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  John  G.  Johnson*  for  appellant: 
The  agreement  of  February  28.  1891,  con- 
sidered by  itself,  was  binding  upon  all  the 
parties  thereto,  and  vested  in  the  trustee  of  the 
children  of  John  B.  Lennig  the  right,  at  the  de- 
cease of  Mrs.  Williamina  Lennig,  to  receive 
one  third  of  that  portion  of  her  estate  which 
she  had  derived  from  her  husband. 

1.  The  agreement  was  made,  not  for  the 
benefit  of  the  covenantors,  but  for  that  of  the 
children  of  John  B.  Lennig,  who  were  entitled 
through  their  trustee  to  recover  thereon. 

Mmissippi  0,  R.  Co,  v.  Southern  B.  Amo,  8 
Phila.  107. 

2.  The  agreement  o[)crated  as  an  equitable 
assignment  to  the  trustee  of  the  children  of 
John  B.  Lennig  of  one  third  of  the  husband's 
portion  of  Mrs.  Williamina  Leonig's  estate. 

Kennedy  v.  Ware,  1  Pa.  450,  44  Am.  Dec 
145;  ElaHt  Lewi»burv  Lumber  dt  Mfg.  Co.  v. 
Marnh,  91  Pa.  99;  Ktthn's  Estate,  168  Pa.  440; 
Pou>er*e  Appeal,  68  Pa.  448;  Patterson  v.  Catd- 
mil,  124  Pa.  455;  Bayler  v.  Com,  40  Pa  87,  80 
Am.  Dec.  551;  Merriman  v.  Moore,  90  Pa.  78. 

8.  The  agreement  was  upon  such  considera- 
tion, and  was  of  such  a- character,  as  made  it 
enforceable  in  equity. 

Leake,  Oontr.  289;  Hare,  Contr.  p.  205; 
Bispbam,  Eq.  p.  248:  Dennison  v.  Qoehring,  7 
Pa.  178,  47  Am.  Dec.  505;  Bayler  v.  Com.  40 
Pa.  87,  80  Am.  Dec.  551;  WMir^e  Appeal,  80 
Pa.  495;  Powers  Appeal,  63  Pa  444. 

The  findings  of  the  adjudicating  judge  were 
in  accordance  with  the  evidence,  and  must 
stand  unless  ^hown  to  be  clearly  wrong,  the 
burden  of  proof  in  this  respect  being  upon  the 
appellees. 

Luccs  Appeal,  8  Pa.  Super.  Ct.  289;  Stray  iff  • 
Estate,  168  Pa.  567;  KUUV9  Estate,  156  Pa. 
445. 

Messrs.  Meliek  &  Potter,  for  appellees: 

A  transfer  of  an  expectancy,  invalid  at  law, 
requires  in  equity  a  valuable  consideration. 

Ku/ins's  Edate,  163  Pa.  488;  Bayler  v.  Com, 
40  Pa.  37,  80  Am.  Dec.  551, 

A  seal  imports  only  a  constructive  consid- 
eration, and  is  not  sufficiont  to  enable  a  court 
of  equity  to  compel  specific  performance  of  any 
agreement,  and  much  less  an  agreement  to 
transfer  an  expectancy. 

Adams.  Eq.  6th  ed.  p.  78;  Bispbam,  Eq.  6th 
rd.  p.  489;  Kennedy  v.  Ware,  1  Pa.  451,  44 
Am.  Dec.  145;  Dennison  v.  Goehring,  7  Pa. 
178,  47  Am.  Dec. 505. 

A  consideration  must  be  something  stipulated 
for. 

Hare,  Conlr.  pp.  185,  216;  Kirkpatrtek  ▼. 
Muirhead,  16  Pa.  126;  Philpot  v.  Oruninger, 
81  U.  S.  14  Wall.  570.  20  L.  ed.  743. 
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It  is  conceded  that  the  compromise  of  the 
'family  disputes  is  favorably  regarded,  but  it 
does  Dot  follow  that  every  agreement,  merely 
because  the  parties  thereto  are  related,  will  be 
>«n  forced. 

Wistaria  Appeal,  80  Pa.  495;  Oraw  ▼.  Hodges, 
55  Pa.  619. 

A  contract  enforced  in  equity  must  be 
mutual.  Equity  will  not  decree  the  specific 
(performance  of  a  unilateral  contract. 

5  Bispbam,  £q.  5th  ed.  §  877;  Dornan'e  Be- 
tate,  2  W.  N.  C.  522. 

A  transaction  cannot  be  considered  as  a 
family  arrangement,  where  the  doubts  existing 
«8  to  the  rights  alleged  to  be  compromised  are 
not  piesenied  to  the  mind  of  the  party  inter- 
-ested. 

Hartey  ▼.  Cooke,  6  L.  J.  Ch.  K.  8.  84. 

Ignorantia  juris  non  exeusat  relates  only  to 
^crime,  and  does  not  extend  to  civil  cases. 

Lansdown  v.  Lansdown,  Jfosely,  864,  cited 
iD  BMur,  Bays,  6  Serg.  &  R  441,  9  Am.  Dec 
SOS. 

Where  there  is  no  delivery  a  seal  does  not 
import  consideration. 

Trough's  Estate,  75  Pa.  118. 

A  gift  is  not  executed  unless  the  thing  be 
delivered  or  what  is  the  equivalent  thereto. 

SehzehTs  Appeal,  179  Pa.  819. 

Chpeen*  J.,  delivered  the  opinion  of  the 
«ourt: 

The  subject  of  contention  in  this  cause  is 
the  distribution  of  a  fund  constituting  the 
'estate  of  Williamina  Lennig,  amounting  to 
«bout  ^  $180,000.  The  decedent  left  a  will, 
wherein  she  bequeathed  the  whole  of  the 
fund  to  Williamina  Tbudicum,  a  daughter, 
and  two  granddaughters,  Joyeuse  and  Will- 
iamina Fullerton.  These  three  legatees  have 
the  prima  facie  title  to  the  fund  Mcause  it  is 
^ven  to  them  by  the  will  of  the  last  owner,  the 
present  testatrix.  But  the  appellant,  as  trustee 
for  his  three  children,  claims  one  third  of  the 
fund  by  virtue  of  a  paper  duly  executed  by  the 
three  legatees  in  the  lifetime  of  the  testatrix. 
The  paper  ia  dated  Februaij  28,  1891,  and  the 
ieatatrix  died  September  15.  1893.  The  con- 
tents of  the  will  were  known  to  all  the  parties 
at  the  time  of  the  execution  of  the  paper 
mentioned.  The  appellant,  John  B.  Lennig, 
trustee,  was  a  son  of  the  testatrix  and  her  de- 
-ceaaed  husband,  Charles  Lennig,  and  the  three 
<;bildren  of  the  trustee  were  her  grand  chil- 
dren. The  paper  in  question  was  an  agree- 
ment on  the  part  of  Williamina  Thudicum, 
Williamina  Fullerton,  and  Joyeuse  Fullerton 
that  the  share  of  Charles  Lennig's  estate 
which  the  testatrix  received  as  his  widow, 
claiming  under  the  law  and  against  bis  will, 
«bould  be  equally  divided  in  the  following 
manner,  to  wii:  "One  full  third  part  thereof 
aball  be  paid  to  Williamina  Thudicum  abso- 
lutely. One  other  equal  third  part  thereof  shall 
be  equallv  divided,  share  and  share  alike,  be- 
tween Williamina  Fullerton  and  Joyeuse  Ful- 
lerton. And  one  other  equal  third  part  thereof 
aball  be  equally  divided,  share  and  share  alike, 
amount  the  present  and  future  children  of 
John  B.  Lennif ,  and  for  this  purpose  shall  be 
paid  to  the  said  John  B.  Lennig,  as  tbeir  trus- 
tee." 
After  haying  read  all  the  testimony  in  the 
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case  with  most  careful  attention,  we  are  clearly 
of  opinion  that  this  paper  was  voluntarily 
executed  by  the  parlies  to  it,  with  a  full 
knowledge  of  its  contents,  and  witb  the  intent 
that  the  instrament  should  do  precisely  what 
it  purported  to  do,  to  wit,  transfer  to  the  chil- 
dren of  John  B.  Lennig.  through  him  as  trustee, 
one  equal  third  part  of  that  part  of  the  estate 
of  the  testatrix  which  she  derived  from  her 
husband's  estate.  It  is  perfectly  manifest  to 
us  that  there  was  no  fraud,  imposition,  mis- 
take, misrepresentation,  or  undue  influence 
exerted  or  existing  in  the  minds  of  the  parties 
to  the  instrument  at  the  time  of  its  execution, 
or  at  any  time  afterwards.  Upon  this  branch 
of  the  case  we  concur  entirely  with  the  find- 
ings and  views  of  the  learned  auditins;  judge, 
and,  if  the  decision  of  the  case  depended  alone 
upon  these  considerations,  we  would  reverse 
the  decree,  and  award  the  one  third  of  the 
fund  to  the  appellant,  as  trustee.  But  there 
is  a  fundamental  question  lying  back  of  the 
instrument  and  the  evidence  affecting  it, 
which,  as  it  seems  to  us,  is  fatal  to  the  ap- 
pellant's claim.  It  is  this,  and  it  arises  in  this 
manner:  The  fund  in  controversy  belonged 
to  the  testatrix  absolutely,  and  she  could  dis- 
pose of  it  as  she  pleased.  She  has  given  it  to 
her  daughter  and  her  granddaughters,  and  she 
refused  to  give  any  part  of  it  to  the  appellant'a 
children,  when  she  had  the  opportunity  to  do 
so  by  means  of  a  codicil  to  that  effect,  which 
she  was  asked  to  sign,  but  refused.  We  men- 
tion this  incidentally,  and  not  because  we  think 
it  is  vital  to  the  decision.  We  see  no  reason 
to  discredit  the  positive  testimony  of  Dr. 
Fricke  in  relation  to  the  codicil  which  he  pre- 
sented to  the  testatrix  for  her  signature.  The 
claim  of  the  appellant  therefore  rests  exclu- 
sively upon  the  effect,  in  any  legal  or  equitable 
sense,  of  the  paper  signed  by  the  daughter 
and  granddaughters  of  the  testatrix.  While  it 
must  be  conceded  that,  althou^ch  they  were 
mere  expectant  legatees  at  the  time  they  signed 
the  paper,  they  subsequently  became  ab- 
solute owners  of  the  fund,  by  reason  of  the  tes- 
tatrix dying  without  having  made  any  change 
in  her  will,  yet  they  now  claim  that  they  have 
changed  their  minds;  that  they  desire  the 
whole  of  the  estate  themselves;  that  they 
formally  revoked  the  grant  made,  by  another 
instrument  duly  executed;  but.  over  and  above 
all,  that  the  instrument  they  did  execute  was 
never  obligatory  upon  them  and  conveyed  no 
estate  or  interest  to  the  appellant  or  his  chil- 
dren. The  blunt  question  therefore  arises. 
Can  that  instrument  be  enforced  against  them, 
contrary  to  their  will?  If  it  was  a  good  con- 
veyance, operative  from  its  date,  or  if  it  be- 
came effectually  operative  from  the  death  of 
the  testatrix,  it  could  not  now  be  recalled  or 
rescinded  by  any  act  of  theirs;  and  hence  the 
formal  rescission  by  the  paper  of  June  12, 1893, 
is  not  of  very  material  consequence,  except  as 
notice  that  the  parties  to  it  were  determined 
to  resist  all  claim  under  the  former  paper,  and 
were  no  longer  agreed  that  the  appellant  or  hia 
children  should  have  or  take  any  part  of  the 
fund  under  the  original  instrument. 

The  question  now  recurs.  Does  that  instru- 
ment confer  a  good  title,  which  can  be  enforced 
either  at  law  or  in  equity?  The  difficulty 
about  it  grows  out  of  the   peculiar  character 
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of  the  subject  matter  of  the  iDStrumeot.  It 
^-as  an  estate  in  expectancy  only.  The  gran- 
tors  bad  no  present  estate  or  interest  in  the 
property  at  the  date  of  the  grant.  It  was  the 
)>roperty  of  the  testatrix,  and  she  might  at 
any  time,  up  to  the  moment  of  her  death,  re* 
yoke  her  will,  and  give  the  estate  to  other  per- 
sons. The  instrument  was  therefore  an  at- 
tempted conveyance  of  something  that  did  not 
then  belong,  and  might  never  belong,  to  the 
persons  assuming  to  convey  it. 

There  are  plenty  of  authorities  in  relation  to 
this  species  of  assignment  or  grant,  but  the 
sum  of  the  whole  of  them  is  that  at  law  they 
convey  nothing,  and  in  equity  they  must  be 
founded  upon  a  valuable,  not  merely  a  good, 
consideration.  In  Bayler  v.  Com.  40  Pa.  87, 
a  married  woman,  her  husband  joining, 
executed  a  mortgage,  to  secure  a  debt  of  the 
husband,  upon  all  her  estate,  right,  title,  and 
interest  which  she  would  be  entitled  to  re- 
ceive from  her  father's  estate.  When,  after 
the  father's  death,  the  creditor  attempted  to 
enforce  it,  we  held  it  could  not  be  done,  be* 
cause  the  estate  mortgaged  was  only  an  ex- 
pectancy, and  it  was  invalid  at  law,  and  in 
equity  there  was  no  sufficient  consideration 
to  sustain  it.  Strong,  J.,  delivering  the  opin- 
ion, said:  "The mortgage  given  by  Mrs.  Jay 
and  her  husband  to  Henry  Bayler  was  not  a 
pledge  or  conveyance  of  any  estate  which  she 
owned  at  the  time  of  its  execution.  .  .  . 
Her  father  was  then  living.  In  his  estate  she 
bad  no  property— no  interest.  The  subject 
of  the  mortgage  was  therefore  nothing  that 
she  then  had.  It  was  a  mere  expectancy, 
and  the  instrument  of  mortgage  was  made, 
not  for  any  consideration  then  received  by 
her.  or  parted  with  by  the  mortgagee,  but 
solely  for  the  purpose  of  securing  a  prior  debt 
of  her  husband.  .  .  .  It  is  an  old  and 
well-settled  rule  of  the  common  law,  that  a 
mere  possibility  cannot  be  conveyed  or  re- 
leased; and  the  reason  given  for  it  is  that  a 
release  or  conveyance  supposes  a  right  in  be- 
ing. ...  At  law,  therefore,  nothing 
passes  by  a  deed  of  land  of  which  the  grantor 
is  only  heir  apparent.  Certainly  nothing  by 
its  direct  operation.  .  .  .  But  though  a 
conveyance  of  an  expectancy,  as  such,  is  im- 
possible at  law,  it  may  be  enforced  in  equity 
as  an  executory  agreement  to  convey,  if  it  be 
sustained  by  a  sufficient  consideration."  In 
Fofjoer^i  Appeal,  68  Pa.  443,  we  said  (Read,  J.): 
"An  heir,  or  an  expectant  devisee  or  legatee, 
may,  in  the  lifetime  of  the  intestate  or  testate, 
in  equity  sell  or  assign  his  expectant  or  contin- 
gent interest,  whatever  it  might  turn  out  to  be, 
upon  the  death  of  the  person  from  whom  it 
may  come,  which  contract.  If  made  upon  a 
yaluable  consideration,  a  court  of  equity  will 
enforce."  Citing  from  Snell,  Eq.  p.  72,  the  opin- 
ion proceeds:  "A  mere  expectancy,  therefore, 
as  that  of  an  heir  at  law  to  the  estate  of  an  an- 
cestor, or  the  interest  which  a  person  may  take 
under  the  will  of  another  then  living,  nonexist- 
ing  property,  to  be  acquired  at  the  future  time, 
as  the  future  cargo  of  a  ship,  is  assignable 
in  equity  for  valuable  consideration.  .  .  . 
The  interest  which  a  child  has  in  his  orphan- 
age part  is  a  mere  contingency,  and  no  present 
right,  and  therefore  a  release  of  it  is  not  valid, 
in  point  of  law;  but,  if  founded  on  a  valuable 
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consideration,    it   shall   operate   as  ao  agree- 
ment, and  be  binding  in  equity."    In  Kvkm^^ 
Estate,  163  Pa.  488,  our   Brother    WilHama, 
deiivering  the  opinion,  said:     '^At  law  a  valick 
transfer  can  be  made  of  anything  In  actual  ex- 
istence.   What  the  assignor  has  he  may  dis- 
pose of.     What  he  has  not,  although  he  may 
hope  or  expect  to  acquire  it,  he  can  mtike  no- 
title  to  because  be  has  no  title  himself.    But 
such  sales  and  assignments  have  been  sustained* 
in  courts  of  equity  whenever  eood  conscience: 
seemed  to  require  it.  and  not  otherwise.    .    .    . 
If  the  consideration  for  such  an  assignment  is* 
a  fair  and  honest  one,  the  assignment  will  he- 
treated  as  an  agreement  to  transfer  when  the 
assignee's  title  accrues,  and  it  will  be  held  to 
take  effect  as  an  assignment  when  the  expect- 
ant  interest   vests   in   the   assignor.    .    .    . 
Was  the  assignment  to  Julia  Ann  Euhns  goo<^ 
in   equity?    This   must   depend  on  the  bona, 
fides  of  the  transfer  and  the  adequacy  of  the 
consideration."    There  is  a   great  abundance 
of  authorities  to  the  same  effect,  and  it  is  not 
necessary  to  cite  more  of  them.    They  are  not 
really  disputed.     Recognizing  their  force,  the- 
appellant  contends  that  in  this  case  there  wa» 
sufficient  consideration  for  the  agreement  Id 
question  on  two  grounds:    (1)  Because  of  it» 
being  a  family  settlement:  and  (3)  it  led  to  a. 
discontinuance    of   efforts  to  procure  the  exe- 
cution of  a  codicil  to  the  will,  in  fayor  of  the- 
appellant's  children. 

We  do  not  see  how  the  paper  can   be  re> 
garded  as  a  family  settlement.    There    wa» 
nothing   in   dif^pute.    There  was  no  title  or 
claim  of  title  of  any  kind  residing  in  the  ap- 
pellant's  children.    There   was  no  doubt  ex- 
isting about  any  question  at  issue  between  tbe- 
parties   as   to    the   title    to   any  interest  ii» 
the  estate  cf  the  testatrix  on  the  part  of  the 
children  of    the  appellant.    So  far  as   there- 
could  be  any   title  or  pretense  of  title  before- 
the   death   of   the  testatrix,  the  persons  sign- 
ing the  paper  were  the  only  persons  having' 
any  interest  whatever.    Their  interest  was  but- 
an  expectancy,  at  the  best.     While  such  as  in- 
terest would  nave  been  sufllcient  to  bind  tliem, 
it  could  only  do  so  by  virtue  of  an  actual  and; 
yaluable  consideration  passing  to  them  from- 
the  grantees.    But  there  was  no  controversy' 
or   dispute   between  the   parties    about  any 
claim  of   interest  or   title  which   the  grantees- 
bad  or   might  have  In  the  estate  of  ihe  tes- 
tatrix, and  hence  we  cannot  see  how  the  paper 
can  be  regarded  as  a  settlement  of  a  dispute 
or  controversy.    If  they  had  even  a  doubtful 
claim,  although  it  were  found  afterwards  that 
it  could  never  have  been  realized,  still  it  would 
probably  be  regarded  as  sufficient  to  sustain 
an  actual  settlement.    But  here  there  is  noth- 
ing which  can  be  regarded  as  having  even  the 
semblance  of  a  claim  upon  which  to  raise  any 
kind  of  a  consideration.    In  WUtaf»  Appeal, 
80    Pa.    495,    which    was  a  bill  in  equity 
founded  upon  an  agreement  which  was  claimed 
to  be  a  family  settlement,  and  where  actions 
of    ejectment    had    been  brought  and  were- 
pending  for  trial  when  the  agreement  wat- 
made,  and    in    which  the  master  found  that 
the  plaintiffs  were  entitled  to  the  relief  sought 
on  the  ground  that  the  agreement  was  of  t he- 
character  claimed,  this  court  reversed  the  mas- 
ter and  court  below,  and  dismissed  the  bilL 
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Mr.  Justice  Sbarswood,  delivering  tbe  opinion, 
said:  *'lt  is  certainly  true  that  all  agreenaents 
for  the  compromise  and  settlement  of  family 
disputes  are  favorably  regarded,  botb  in  courts 
of  law  and  eouity,  and  are  supported,  not  only 
as  beneficial  in  themselves,  but  as  conducing  to 
peace  and  harmony,  where  it  ought  most  es- 
pecial Iv  to  exist.  .  .  .  But  the  principle  is 
AOt  to  be  carried  so  far  as  to  work  practical  in- 
justice. Especially  it  ourht  not  to  override 
-every  other  rule  upon  which  courts  of  equity 
proceed  in  the  enforcement  of  tbe  specific  per- 
formance of  contracts.  A  bill  for  that  purpose 
ifl  alwavs  an  appeal  to  tbe  conscience  of  the 
chancellor,  in  which  he  exercises  a  sound  dis- 
cretion under  all  the  circumstances,  and  he 
-will  not  interfere  if  the  bargain  is  bard  or  un- 
•consdonable,  or  the  terms  unequal,  or  the  com- 
plainant is  taking  an  nndue  advantage  from 
^he  strict  legal  construction  of  the  words. 
.  .  .  In  the  compromise  of  family  dis- 
putes particularly,  the  agreement  of  compro- 
mise should  be  complete  in  itself,  not  a  mere 
plan  looking  to  a  future  adjustment  of  details; 
jcnore  especially  when,  so  far  from  settling  the 
family  difficulties,  it  will  be  itself  merely  the 
:^erm  of  future  litigation.  Otherwise,  instead 
of  promoting  peace  and  harmony,  it  may  be 
tbe  source  of  prolonged  discord  and  dissen- 
sion." In  tbe  present  case  it  will  be  observed 
iChat  the  agreement  is  entirely  one-sided.  The 
•parties  who  signed  the  paper  merely  gave  away 
their  expected  rights  to  the  whole  estate  of  tbe 
testator,  and  got  nothing  in  return.  The  child- 
ven  of  the  appellant  had  nothing  to  give,  and 
did  not  agree  to  give  anything.  If  the  paper 
could  be  sustained  as  a  gift,  it  would  answer 
tbe  purpose;  but  that  cannot  be,  because  tbe 
thing  given  bad  no  existence,  and  as  a  gift. 
under  all  the  authorities,  it  cannot  be  sustained. 
In  Orate  v.  Hodges,  55  Pa.  519,  Strong,  J., 
4aid:  ''Mutuality  of  obligation  is  considered, 
perhaps,  more  frequently  in  courts  of  equity 
than  in  those  of  law.  In  bills  to  enforce  the 
specific  performance  of  contracts,  which,  of 
course,  have  to  do  with  executory  agreements, 
it  is  a  constant  inquiry  what  equities  tbe  de- 
fendant has  against  the  complainant,  and  a 
chancellor  will  not  enforce  specifically  a  con- 
tract that  is  one-sided."  In  Bispbam,  Eq.  6tb 
•ed.  p.  480,  it  is  said:  '*It  is  essential  to  spe- 
cific performance  that  the  consideration  should 
be  valuable.  A  merely  good  consideration, 
«uch  as  natural  love  and  affection  or  the  per- 
formance of  a  moral  duty,  will  not  be  sufll- 
<:ient.  Moreover,  it  is  necessary  that  the  con- 
«ideration  shall  be  actual.  A  constructive  con- 
•aideration,  such  as  that  imported  by  a  seal  to  a 
ibond,  will  not  do."  In  Kennedy  v.  Ware,  1 
Pa.  445,  44  Am.  Dec.  145; Gibson,  Ch.  J.,  said: 
-'*An  equitable  assignment  of  a  chose  in  action 
is  said  bv  Mr.  Butler  (Co.  IJtt.  23^,  note  1) 
to  be  a  declaration  of  trust,  with  an  agreement 
to  permit  the  assignee  to  sue  in  the  assignor's 
name.  The  contract,  being  consequently  ex- 
'ccutory,  must  have  a  consideration  to  support 
it,  without  which  equity  would  no  more  exe- 
<;ute  it  than  the  law  would  make  the  breach  of 
it  a  subject  of  compensation.  .  .  .  Con 
'sanguinity  Is  sufiScient  to  raise  a  use;  but  that 
it  is  not  a  consideration  for  an  assignment  like 
•the  present  is  shown  by  Brett  v.  J,  8,  Cro. 
SUz.  pt  8.  p.  766,  where  it  was  held  that  nat- 
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ural  affection  is  not  a  sufficient  consideration 
for  an  assumpsit  to  ground  an  action.  .  .  . 
What,  then,  was  tbe  consideration  of  the  as- 
signment before  usV  Kennedy,  whose  execu- 
tors are  sued  on  a  parol  agreement  to  convey 
land  to  bis  son-inlaw,  Ware,  assigned  by  the 
instrumentality  of  bis  son, .  to  whom  he  had 
conveyed  his  estate  in  special  trust,  a  judg- 
ment against  Avery  in  advancement  of  his 
danghter,  Ware's  wife.  The  trust  being  sub- 
sequently revoked  and  the  estate  reconveyed, 
Kennedy  promised  to  convey  to  Ware  a  paVtic- 
ular  lot  of  land  in  lieu  of  part  of  the  judgment 
which  was  reassigned  to  him.  The  judge 
charged  that  the  promise  would  sustain  tbe 
action,  but,  according  to  tbe  cases  brought  into 
view,  tbe  first  assignment  of  the  judgment, 
being  in  consideration  of  natural  love  and  af- 
fection, was  void;  and  as  Ware  had  nothing  in 
it  to  give  bnck,  Kennedy's  promise  to  convey 
on  tbe  foot  of  it  was  also  void.  The  partitd 
rescission  of  the  first  assignment  was  not  the 
compromise  of  a  contested  right;  and  there 
was  therefore  no  consideration  for  the  agree^ 
ment  on  that  or  any  other  ground." 

For  tbe  reasons  stated,  we  are  unable  to  re- 
gard the  instrument  in  question  as  a  family 
settlement,  or  as  being  founded  upon  any  con- 
sideration. Tbe  only  other  point  suggested  in 
this  connection  is  the  proposition  thai,  in  con- 
sequence of  the  agreement,  further  efforts  to 
obtain  a  codicil  to  tbe  will  of  Mrs.  Lennig 
were  abandoned,  and  this  may  be  regarded  as  a 
sufficient  consideration  to  support  the  agree- 
ment as  an  equitable  assignment.  We  find 
ourselves  quite  unable  to  assent  to  this  con- 
tention. There  is  no  evidence  that  we  can  dis- 
cover of  any  agreement  on  the  part  of  Mrs. 
Jobn  B.  Lennig  or  her  children  to  desist  from 
further  efforts  to  obtain  from  3Ir8.  Lennig  the 
execution  of  a  codicil  in  favor  of  the  cbildren; 
and,  while  it  may  be  tbat  no  such  further  ef- 
fort was  actually  made  because  of  the  agree- 
ment, that  circumstances  could  not  operate  as 
proof  of  a  restrictive  agreement  against  fur- 
ther efforts.  But,  even  if  there  had  been  a 
positive  agreement  toinake  no  further  efforts 
to  obtain  a  codicil,  we  cannot  regard  such  a 
stipulation  as  a  valid  condition,  possessing  the 
force  of  a  valuable  consideration.  An  agree- 
ment not  to  importune  an  aged  and  infirm  in- 
valid to  make  a  testamentary  disposition  ia 
favor  of  a  party  may  be  a  very  proper  stipula- 
tion for  tbe  party  to  make,  because  sucb  con- 
duct would  be  reprehensible  upon  considera- 
tions of  policy  and  sound  morality;  but  tbat  it 
can  be  held  to  be  a  valuable  consideration  for 
the  conveyance  of  an  expectancy  in  tbe  estate 
of  sucb  a  person  is  a  very  different  proposition. 
While  children  may  reasonably  solicit  their 
parents  to  make  a  testamentary-  disposition  in 
their  favor,  they  certainly  should  not  do  so  at 
the  risk  of  annoying  and  distracting  such  par- 
ents or  other  persons  when  in  conditions  of 
sickness  and  suffering.  It  would  certainly  be 
an  evil  policy  for  the  courts  to  give  counte- 
nance to  sucb  proceedings  by  recognizing 
them  as  tbe  legitimate  basis  of  a  contract  right. 
We  cannot  regard  the  argum  nt  or  the  infer- 
ence of  such  a  result  in  this  case  as  tbe  foun- 
dation of  a  lawful  right  to  n  cov^r  tbe  estate  of 
such  a  perran  when  deceas(  d,  upon  tbe  theory 
that  it  constituted  the  baalb  of  a  valuable  con- 
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Btderatioo  for  tbe  assignment  of  an  expectant  i 
interest  in    such  estate.     EDtertaining    these  I 
Tiews,  we  are  obliged  to  sustain   the  decree  of 
the  court  below,  while  we  would  ha  ire   been 
Tery  glad  to  reach  a  different  result  if  that 
were  possible. 

The  decree  of  (lie  court  below  %$  affirmed,  and 
appeal  dismissed/at  the  cost  of  the  appellant. 


Margaret  O'NEIL,  Appt., 

Noah   BEEANNA  ei  al 

ass  Pa.  236.) 

1  •  Strikers  whoinduce  newly  employed 
men  to  break  their  contracts  by  meeting 
them  and  followiog  tbem  in  coosiderable  num- 
bers as  tbe  new  men  enter  tbe  town,  and  callini? 
tbem  ^'scabs^*  and  "blacklegp,*^  sometimes  sur- 
roundlnir  tbem  and  endeaToring  to  pull  them 
away,  are  liable  to  tbe  employer  for  any  damages 
he  may  suffer  In  consequenoe. 

8.   The  display  of  force   by  strikers* 

though  none  is  actually  used,  la  intimidation  and 
as  much  unlawful  as  violenoe  itself. 

8*   All  who  participate  personally  in 
^  the  nnlawfVil  conduct  of  strikers,  or  in 

such  combinations  as  make  tbem  liable  for  the 
acts  of  tbe  others  done  In  pursuance  of  tbe  com- 
mon purpose,  are  liable  for  tbe  damages  done  in 
the  execution  of  such  purpose. 

(July  15. 1807.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Court  of  Common  Pleas  for  Fayette 
County  dismissing  a  bill  filed  to  enjoin  defend- 
ants from  interfering  with  plaintiff's  business 
and  to  recover  damages  for  such  interference. 
Jieversed, 

The  facts  suiBciently  appear  from  the  fol- 
lowing  report  of  the  master,  W.  J.  Johnson: 

The  testimony  in  this  case  is  rather  lengthy, 
and  the  controyersy  grows  out  of  what  is  com- 
monly called,  or  known^  as  a  "strike/'  result- 
ing: from  a  difference  or  disagreement  in  the 
price  of  wages  between  tbe  complainant  as 
operator  and  tbe  respondents  as  employees. 

Before  going  on  to  find  the  facts  in  the  case, 
a  brief  review  of  the  pleadings  will  be  made. 
Upon  the  28th  day  of  February,  a.  d.  l»9d, 
Margaret  O'Neil,  the  plaintiff,  filed  her  bill  in 
equity,  setting  forth  that  she  is  the  owner  of 
ceriam  coal  works  in  Washington  township, 
Fayette  county.  Pennsylvania,  situate  on  the 
Monon^ahela  river  where  she  is  engaged  in 
the  business  of  mining  and  selling  bituminous 
coal;  that  in  conducting  said  business  she  has 
for  a  long  time  past  been  giving  constant  em- 
ployment to  a  large  number  of  men;  that  on  or 
about  the  10th  of  September,  1892,  the  work- 
men employed  by  her  with  one  consent  and  in 
a  body  without  reasonable  or  just  excuse  and 
greatly  to  the  injury  and  damage  of  her  said 
business  did  cease  and  refuse  and  do  still  re- 
fuse to  continue  working  in  their  said  employ- 
ix>ent  for  her  in  conducting  her  said  business; 


that  these  defendants  were  on  and  before  tbe 
lOtb  of  September  aforesaid  in  her  employ  at 
said  works,  or  employed  in  other  occupations- 
in  the  immediate  neighborhood  of  said  works; 
that  since  the  10th  day  of  September  aforesaid, 
solely  because  of  tbe  refusal  of  tbe  men  t<^ 
work,  the  said  works  and  business  have  been 
altogether  interrupted  and  suspended,  to  her 
great  inconvenience,  injury,  loss,  and  damage; 
that  since  that  time  she  has  made  great  effuris- 
to  replace  the  said  strikers  with  other  workmen 
who  were  willing  and  desirous  to  work  for  her 
in  said  business,  and  had  procured  a  large  num- 
ber of  men  who  attempted  to  go  to  work  ifr 
said  mines;  that  the  strikets  did  on  the  28th  day 
of  February,  lb93,intimidate.overawe.  and  pre- 
yent  eleyen  workmen  from  accepting  and  un> 
dertaking  said  work  for  her,  brides  large  num- 
bers of  other  workmen  who  were  at  other 
times  so  prevented  and  deterred;  thai  tbe 
above  named  defendants  haye  unlawfully  com- 
bined and  conspired  together  to  preyent  any- 
other  persons  from  accepting  employment 
from  and  working  for  her  in  said  bu8ioe8s^ 
that  in  pursuance  of  said  unlawful  conDbioa- 
tion  and  conspiracy,  they  have  preyenied 
large  numlsers  of  workmen  from  assisting  her 
iu  her  said  business,  and  for  the  purpose  of 
preventing  and  deterring  all  persons  from  as- 
sisting her  in  her  said  business  are  engaged  i» 
collecting  large,  tumultuous,  and  disorderly 
crowds  wbidi  maintain  a  threatening  appear- 
ance and  conduct,  and  address  threats,  men- 
aces, and  abusive  language  to  the  workmen^ 
who  are  willing  to  work,  thereby  putting  theo^ 
in  fear  of  personal  or  bodily  violence  or  in- 
jury to  such  an  extent  as  to  intimidate  and  pre- 
vent them  from  assisting  her  in  said  business;, 
that  the  defendants  are  without  means  to  en- 
able them  to  respond  adequateljr  in  damages, 
and  that  tbey  are  active  participators  in  the 
violent  and  unlawful  acta  aboye  mentioned. 

She  prays  for  a  preliminary  injunction, 
hereafter  to  be  made  perpetual,  restraining 
and  enjoining  the  said  defendants  from  assem- 
bling and  procuring  other  persons  to  assemble- 
in  large,  disorderly,  and  threatening  crowds  at 
or  in  the  neighborhood  of  the  railway  stations, 
steambcttt  landings,  or  other  places  of  public- 
travel,  and  from  doing  and  saying  anything 
whatsoeyer  calculated  or  intended  to  oyerawe, 
intimidate,  hinder,  or  prevent  any  person  from, 
accepting  work  and  assisting  her  in  her  said 
business,  and  from  in  any  manner  interfering; 
with  her  business  or  workmen;  and  also  that 
an  account  be  stated  of  the  damages  sustained 
by  her  by  reason  of  said  unlawful  acta  of  de- 
fendants. 

A  preliminary  injunction  was  granted  aa 
prayed  for,  and  upon  March  6,  1893,  defend- 
ants filed  their  answer  admitting  that  they  are 
workmen  in  part,  and  that  some  of  them  were 
formerly  employed  as  miners  at  said  Fayette 
City  coal  works,  and  that  others  of  tbem  follow 
divers  other  occupations,  but  denying  that  tbey 
or  any  of  them  have  been  unlawfully  combin- 
ing and  conspiring  together  as  set  forth  ity 
plaintiff's  bill,  or  been  engaged  in  collecting  and 
encouraging  the  assemblage  of  large  crowds  of 


NOTB.~As  to  lawfulness  of  conspiracies  and  t>oy- 
cotts  by  or  afrainst  employees  in  general,  see  tbe 
considerable  number  of  oases  collected  In  note  to 
Oasey  v.  Cincinnati  Typofrapbical  Union,  No.  8 

88  L.  a  A. 


(a  a  8.  D.  Ohio)  12  L.  R.  A.  198;  also  WorthingUM^ 
v.  Warinff  (Mam.)  SO  L.  R.  A.  842:  Vegelahn  y. 
Guntner  (Mass.)  86  L.  B.  A.  TOU 


iao7. 


O'Nbil  v.  Bbhahita* 


88a 


duorderlj  tod  turbulent  peraoos  at  and  near 
tbe  coal  works  of  said  plain  tiff,  or  elsewhere, 
or  in  encouragiog  crowds,  or  any  body  of  men 
io  any  boisterous,  meoaciD^,  or  threateniog 
conduct,  or  in  addresslDg  violent,  tbreateniog, 
and  abusive  language  to  persons  desirous  to 
work  for  her,  and  also  denying  that  they  did  on 
the  28tb  dajr  of  February,  180^^,  or  on  any  other 
day,  join  with  or  lead  any  crowd  or  persons  in 
mukii.^  threats,  menaces,  and  assaults  upon 
the  workmen  of  said  plaintiff,  or  that  they  at 
any  time  used  or  attempted  to  use  any  violence 
or  threats  or  menaces  to  plaintiff  or  her  work- 
men for  the  purpose  of  intimidating,  deterring, 
and  preventing  them  or  any  persons  from  fic- 
cepting  employment  from  and  assisting  her  in 
her  said  business,  and  denying  all  allegations 
io  her  bill  charj^ing  them  with  any  unlawful 
conduct  or  acts  in  any  manner. 

It  will  be  seen  that  the  claims  or  allegations 
of  plaintiff  may  properly  be  divided  as  fol- 
lows: 8he  claims  that  the  workmen  had  not 
the  right,  without  any  reasonable  or  just  ex- 
cuse and  greatly  to  her  inconvenience,  injury, 
loss,  and  damage,  to  quit  and  refuse  to  work 
for  and  assist  her  in  her  said  business;  Sec- 
ond That  these  defendants  together  with 
other  persons  unlawfully  combined  and  con- 
spired together  to  prevent  and  altogether  deter 
all  other  persons  from  accepting  work  from 
her  and  assisting  her  in  her  said  business,  and 
in  pursuance  of  said  unlawful  combination 
and  conspiracy  did  engage  in  abusing,  annoy- 
iDjT,  threatening,  menacing,  intimidating,  de- 
terring, and  preventing  workmen  who  were 
willing  to  assist  her  from  accepting  work. 
Third.  That  said  defendants  are  liable  to  her 
io  damages  for  losses  sustained  by  reason  of 
tbe  stoppage  of  said  works  and  business,  and 
for  expenses  incurred  by  said  strike. 

From  the  testimony  taken  in  the  case  the 
master  reports  the  following  findings  offsets: 

1.  That  the  plaintiff,  Margaret  O'Neil,  is 
one  of  the  owners  of  certain  coal  works  at 
Fayette  City,  Fayette  county,  Pennsylvania, 
situate  on  tbe  Monongahela  river,  where  she  is 
engaged  in  the  business  of  mining  and  selling 
bituminous  coal,  and  in  conducting  the  said 
business  gives  employment  to  a  large  number 
of  men,  about  250  or  300  at  a  time,  the  number 
employed  when  said  works  are  running  in  full. 

2.  That  on  and  before  the  lOih  day  of  Sep- 
tember, 1892,  the  said  works  were  and  had 
been  for  some  time  past  running  in  full,  giving 
emplc^ment  to  part  of  the  defendants  herein 
named  and  a  number  of  other  persons.  On  or 
about  the  1st  of  September  aforesaid  plaintiff 
gave  notice  to  her  employees  by  posters  and 
oiberwiae,  that  on  and  after  the  10th  of  said 
month  a  reduction  of  one  half  of  a  cent  on  the 
bushel  would  be  made  for  mining  said  coal, 
that  is,  instead  of  paying  8  cents  per  bushel 
ooly  2\  cents  would  thereafter  be  paid. 
This  reduction  was  accordingly  made  but  the 
miners  refused  to  accept  it  and  on  the  10th  of 
September  all  the  employees  at  said  works 
^iih  one  consent  and  in  a  body  ceased  and  re- 
fused to  continue  working  in  their  said  em- 
ployment for  said  plaintiff  and  continued  so  to 
refuse  to  work  until  the  "strike",  as  it  is  called, 
^u  declared  off  on  the  24th  of  March,  1893. 

S.  That  only  five  of  these  defendants, 
Michael  O'Neil,  J.  N.  Furlong,  Frank  Lowers, 


Link  Lowers,  and  Hugh  McDonald,  were  in 
the  employ  of  the  said  plaintiff  on  the  10th  of 
September  when  the  men  quit  work;  that  John 
H.  Wilson,  Charles  Wilson,  Jr.,  Robert  L 
Johnson,  William  Johnson,  John  Biles,  Jacob 
Carr,  James  McPherson,  and  Frank  Bruce  had 
formerly  been  in  her  employ  but  were  at  that 
time  employed  elsewhere,  and  the  other  de- 
fendants, Noah  Bebaona,  George  Hupp,  Will- 
iam T.  Spalter,  Thomas  Haywood,  James  A. 
Jacobs,  Charles  Jacobs,  Frank  Jacobs,  and 
Paul  Lamak,  had  never  been  in  her  employ 
but  were  and  had  been  engaged  in  various  oc- 
cupations in  the  immediate  neighborhood  of 
said  works. 

4.  That  said  works  and  business  were  alto- 
gether interrupted  and  stopped  on  the  10th  of 
September  aforesaid  by  the  men  quitting  and 
refusing  to  continue  to  work  in  their  said  em- 
ployment for  said  plaintiff.  After  having  beeu 
thus  stopped  no  effort  or  attempt  was  made  by 
plaintiff  to  start  up  said  works  and  resume 
business  until  about  tbe  1st  of  February,  1898. 
when  she  began  to  procure  new  men  in  and 
about  Pittsburg,  Pennsylvania,  and  to  bring 
them  in  to  said  works  to  take  the  places  of  the 
strikers.  While  the  stoppage  of  said  works, 
and  business  was  caused  solely  by  the  men 
quitting  and  refusing  to  work,  yet  the  suspen- 
sion until  February  1  was  not.  as  the  plaintiff 
made  no  effort  to  resume  operations.  The  new 
men  were  brought  to  said  works  in  charge  (»f 
plaintiff's  agents,  some  on  the  cars,  and  oibera 
on  the  steamboats.  Tbe  first  squad  of  these 
men,  about  eleven  in  number,  was  brought  in 
on  the  1st  or  2d  day  of  February  aforesaid, 
and  after  that  various  other  different  squads 
were  brought  in  two  and  three  times  a  week 
until  the  strike  ended  six  or  seven  weeks  after- 
wards on  the  24th  of  March. 

5.  When  new  men  arrived  they  were  alwaya 
met  at  the  station  and  landings  by  some  of  the 
strikers,  usually  by  one  or  more  members  of 
their  committee  which  had  been  appointed  by 
them  to  look  out  for  new  men.  ana  prevailed 
upon  not  to  go  to  work  in  their,  tbe  striker'a 
places.  Several  of  the  above-named  defend- 
ants, namely:  Robert  L  Johnson,  William 
Johnson,  Michael  O'Neil,  Charles  Wilson. 
George  Hupp,  and  Jacob  Carr.  were  on  this, 
committee  to  solicit  new  men  not  to  work. 
Some  of  tbe  men  in  nearly  every  squad  that 
was  brought  in  refused  to  go  to  work  and 
joined  the  strikers  who  furnished  them  meals 
and  gave  them  money  or  tickets  to  go  back 
home.  On  several  occasions  members  of  the 
committee  went  down  the  river  on  the  lookout 
for  new  men  and  came  up  with  them  on  the 
train  and  boats  and  talked  to  them  and  per- 
suaded them  not  to  stop  at  said  works  but  to- 
go  on  past.  Crowds  of  considerable  size  fre- 
quently, in  fact  almost  invariably,  collected  at 
tbe  station  and  on  the  wharf  and  slreet  cornera 
when  the  trains  and  boats  came  in.  This 
seems  to  be  tbe  custom  of  the  place.  These 
crowds  were  composed  of  strikers  and  citizena 
of  the  town  in  general,  but  were,  perhaps, 
somewhat  larger  on  account  of  the  men  being^ 
idle.  Defendants  were  sometimes  in  these 
crowds  and  talked  to  tbe  men  and  tried  to  per- 
suade them  not  to  go  to  work;  not  all  of  them 
at  one  and  the  same  time,  but  some  atone 
time,  others  &t  aiother.    On  two  or  three  oc- 
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<asioDS  there  was  ballooiD^^  and  cheering  of 
victory  by  some  of  these  dereDdants  and  other 
strikers  when  Dew  men  were  brought  iD  and 
part  of  them  went  back,  especially  on  ooe  oc- 
<;a9ioD  after  the  entire  squad  often  men  joined 
the  strikers  a  cheer  of  victory  was  given.  In 
a  few  instances  there  were  some  pushing  and 
ahoving  by  plaintiff's  agents  to  keep  the  strik- 
■en  from  talking  to  the  men,  and  while  some 
profanity  was  indulged  in,  yet  there  was  no 
Tiolence  used  by  either  party'  In  their  efforts 
to  get  to  talk  to  the  men  some  of  the  strikers, 
4ind  sometimes  some  of  these  defendants, 
would  follow  the  men  up  from  the  river  to 
their  boarding  houses.  Printed  notices  were 
distributed  by  the  strikers  requesting  that  no 
men  should  work  in  the  river  mines  and  es- 
pecially at  Fayette  City.  Plaintiff  had  some 
special  police  officers  or  watchmen  hired,  and 
also,  fearing  that  trouble  or  a  riot  might  occur, 
applied  to  the  sheriff  for  assistance,  who  re- 
sponded by  sending  two  deputies  on  the  12th 
or  18th  of  Pebruarv  and  two  more  on  the  20th, 
all  of  whom  staved  there  until  the  strike  was 
•declared  off.  The  sheriff  himself  was  there 
twice  in  the  meantime  but  saw  nothing  indi- 
cating trouble.  Some  trouble  or  street  rows 
and  personal  altercations  occurred  between  the 
town  policeman  and  the  deputies  and  a  few  ar- 
rests were  made.  Plaintiff's  manager  admits 
that  they  were  not  troubled  or  interfered  with 
in  anv  way  whatever  by  defendants  and  other 
strikers  until  they  attempted  to  start  up  on 
February  1.  Another  fact  which  in  the  mas- 
ter's opinion  is  important  in  passing  on  this 
matter,  is,  that  none  of  the  men  who  were  de- 
terred and  prevented  from  accepting  work 
were  called  at  the  hearings  to  testify  that  it 
was  the  alleged  unlawful  acts  of  these  defend- 
ants or  other  strikers  that  prevented  them 
from  working  for  plaintiff. 
The  master  finds  also  that  the  weight  and 

?)rpponderance  of  evidence  in  this  contention 
ie  upon  the  side  of  the  defendants,  and  from 
■all  the  testimony  is  of  the  opinion  and  states 
here  as  facts  that  the  defendants  did  not  on  the 
'28th  day  of  February.  1898,  intimidate  and 
prevent  eleven  workmen  from  accepting  work 
from  plaintiff;  nor  did  they  deter  and  unlaw- 
fully prevent  other  workmen  at  any  other 
time  from  working  for  her;  nor  did  they  un- 
lawfully combine  and  conspire  together  to  de- 
ter and  prevent  all  persons  from  accepting 
employment  from  and  working  for  her  in  her 
«aid  business;  nor  did  they  annoy,  disturb, 
intimidate,  frighten  away,  deter,  and  prevent 
workmen  from  accepting  employment  from 
her,  or  attempt  so  to  do,  by  collecting  in  or  in 
aiding  and  assisting  in  collecting,  large,  tumult- 
uous, and  disorderly  crowds  ofthreatening  ap- 
pearance and  conduct,  and  by  addressing 
threats,  menaces,  and  abusive  language  to 
aaid  workmen,  thereby  putting  them  in  fear  of 
personal  or  bodily  violence  and  injury  as 
charged  in  the  fifth  and  sixth  paragraphs  of 
her  bill,  but  that  they  appealed  to  them  and  in- 
formed them  of  the  situation,  leaving  them 
free  to  act  upon  their  own  judgment,  and  by 
peaceful  solicitations  persuaded  them  or  some 
•of  them  not  to  ffo  to  work. 

6.  Plaintiff  claims  to  have  sustained  loss  and 
•damages  by  reason  of  the  interruption  of  said 
work  and  business  in  loss  of  trade,  damages  to 
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works  and  mines,  and  expenses  incurred  in 
procuring  new  men  to  the  amount  of  at  lean 
$5,000,  and  offered  testimony  and  itemized 
staiemenU  marked  ExhibiU  •'A,"  **B*'  and  **Cr 
attached  to  the  testimony  in  the  case,  io  sup- 
port of  said  claim.  The  master  is  of  the  opin- 
ion, however,  that  having  already  found  as  a 
fact  that  defendants  limited  themselves  to  le- 
gitimate and  peaceful  means,  and  did  not  act 
in  an  unlawful  manner,  a  finding  of  fact  from 
the  evidence  on  this  matter  is  immaterial  and 
unnecessary. 

7.  It  is  not  clearly  established  whether  de- 
fendants have  sufficient  means  to  enable  them 
to  Respond  adequately  in  damages  or  not,  and 
is  too  uncertain  to  become  the  subject  of  a  find- 
ing of  fact,  but  it  is  believed  by  the  master  that 
they  are  without  such  means. 

From  the  facts  found  from  the  testimony 
and  from  the  pleadings,  the  master  reports  the 
following  findings  oflaw: 

1.  That  these  defendants  had  a  right  to  quit 
and  refuse  to  work  for  plaintiff,  on  the  10th 
of  September,  lt:i92,  either  as  individuals 
or  collectively.  If  in  their  opinion  the  wages 
paid  were  insufficient,  or  tkeir  treatment  un- 
just.   Act  June  16,  1891. 

Not  being  bound  by  contract  or  agreement 
to  work  for  plaintiff  a  certain  time,  they  were 
free  to  work  for  whom  they  pleased,  or  not  to 
work  at  all  if  they  so  preferred. 

In  Cam.  v.  Hunt,  4  Met  188,  88  Am.  Dec. 
846,  Chief  Justice  Shaw,  in  referring  to  a  simi- 
lar case,  uses  these  words:  **It  acknowledges 
the  established  principle,  that  every  free  man. 
whether  skilled  laborer,  mechanic,  farmer,  or 
domestic  servant,  may  work  or  not  work,  or 
work  or  refuse  to  work  with  any  company 
or  individual,  at  his  own  option,  except  so  far 
as  he  is  bound  by  contract." 

In  the  opinion  of  the  master,  these  defend- 
ants, when  they  quit  and  refused  to  work  for 
plaintiff,  merely  asserted  and  used  a  right  and 
privilege  to  which  they  are  lawfully  entitled 
as  workingmen,  and  which  the  courts  full^ 
recognize  in  all  proceedings,  whether  in  civil 
actions  or  criminal  prosecutions.  Cote  v.  Jlfur- 
phy,  159  Pa.  420.  23  L.  R.  A.  185;  Newman  v. 
Com.  (Pa.)  6  Cent.  Rep.  497;  BtaU  v.  Olidden, 
56  Conn.  46:  Com,  v.  Bunt,  4  Met  111,  88  Am. 
Dec.  846. 

2.  That  defendants  had  a  right  to  approach 
new  men  and  advise  them  of  the  strike  at  said 
works  and  of  its  cause  and  by  peaceful  solici- 
tations persuade  and  induce  them  not  to  work 
for  plaintiff  in  their  places  as  it  would  be  thus 
working  against  all  their  interests.  The  act 
of  assembly  of  April  20, 1876,  authorizes  work- 
men, having  a  lawful  purpose,  to  hinder  and 
delay  others  from  working  by  any  means  other 
than  the  use  of  force,  threats,  or  menaces  of 
harm  to  persons  or  property. 

In  PropU  V.  Wihig,  4  N.  Y.  Crim.  Rep.  418, 
it  is  held  that  "they  [the  workmen]  have  a 
right  to  go  to  all  their  friends,  make  known 
their  wrongs,  and  say  to  tbem,  'If  you  are  a 
friend  of  labor,  withdraw  your  patronage  from 
ihe  man  who  Injures  us  or  refuses  us  justice.'  '* 
To  resist  the  proposed  reduction  of  their  wages 
was,  in  the  master's  opinion,  a  lawful  pur- 
pose. 

It  is  contended  by  counsel  for  plaintiff,  bow- 
ever,  that  any  united  or  concerted  action  ob 
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the  part  of  defendants  to  quit  and  refuse  to 
work  for  plaintiff  and  in  any  manner  binder 
mnd  keep  others  who  are  willing  to  work  for 
her  from  working,  is  an  unlawful  combining 
'  and  associating  together,  and  that  any  talking 
"to,    advising,    solicitations,    or    inducements 
"Whereby  workmen   are   dissuaded  and  kept 
from  working  for  and  assisting  her  in  her  said 
business  is  an  unlawful  annoyance,  hindrance, 
and  interfering  with  her  workmen  and  busi- 
ness to  her  injury  and  loss,  and  contended  fur- 
ther that  said  defendants  did  not  limit  them- 
selves to  quiet,  ]>eaceful  means  at  all  times. 
The  case  chiefly  relied  upon  to  support  plain- 
tiff's claims  is  the  case  of  Brace  Bros.  v.  Evans, 
85  Pittsb.  L.  J.  809.    The  facts  in  that  case 
differ  very  materially  from  those  found  by  the 
master  in  the  present  case.    As  to  thequesiion 
raised  by  part  of  plaintiff's  contention  thatca^e 
'<ioes  not  decide,  for  the  court,  Slaglf%  J.,  in  de- 
livering the  opinion,  says:    "It  is  not  necessary 
to  say  whether  or  not  the  defendants  in  this 
case  might,  individually  or  collectively,  refuse 
.  to  employ  Brace  Bros,  and  advise  their  friends 
-sjid  neighbors  and  such  of  their  patrons  as 
tbey  could  reach  not  to  do  so,  or  that  they 
might  not  distribute  circulars,  giving  a  truth- 
ful account  of  plaintiffs'  trouble  with  their  em- 
ployees.   It  is  not  necessary  to  a  decision  of 
this  case."    In  State  v.  Olidden,  55  Conn.  46, 
It  is  said:    "The  law  encourages  combinations 
for  good,  and  combinations  by  workmen  to 
better  their  condition  by  legitimate  and  fair 
means  are  commendable  and  should  be  encour- 
aj^ed.    It  is  certainly  true  that  they  bad  a 
ngbt  to  have  such  a  purpose  [better  their  own 
-condition,  to  fix  and  advance  their  rate  of 
wages,  and  to  further  their  own  material  in- 
terest J  and  to  use  all  lawful  means  to  carry  it 
into  effect.    They  had  a  right  to  request  .  .  . 
[plaintiff]  to  discbarge  its  workmen  and  em- 
ploy themselves,  and  to  use  all  proper  argu- 
ments in  support  of  their  request."    In  Cole  v. 
Murphy,  159  Pa.  420,  23  L.  R.  A.  185;    "It  is 
-one  of  the  indefeasible  rights  of  a  mechanic  or 
laborer  in  this  commonwealth  to  fix  such  value 
on  his  service  as  he  sees  proper,  and,  under 
the  Constitution,  there  is  no  power  lodged  any- 
where to  compel  him  to  work  for  less  than  he 
chooses  to  accept.    But,  in  this  case,  the  work 
men  went  further;  they  agreed  that  no  one  of 
them  would  work  for  less  than  the  demand, 
and  by  all  lawful  means,  such  as  reasoning 
and    persuasion,  they    would    prevent  other 
workmen  for  working  for  less.     Their  righ'  to 
do  so  is  also  clear."    They  "agree  upon  what 
in  their  judgment  is  a  fair  price,  and  then 
combine  in  a  demand  for  payment  of  that  price; 
when  refused,  in  pursuance  of  the  combina- 
tion, they  quit  work,  and  a^ee  not  to  work 
until  the  demand  is  conceded ;  further,  they 
agree  by  lawful  means  to  prevent  all  others 
not  members  of  the  combination,  from  going 
to  work  until  the  employers  agree  to  pay  the 
price  fixed  by  the  combination.     And  this,  as 
long  as  no  force  was  used  or  menaces  to  person 
or  property,  they  had  a  lawful  right  to  do.' 
These  defendants  quit  and  refused  to  work  to 
resist  a  reduction  of  their  wages,  and  to  en- 
force their  demand  for  the  old   price  endeav- 
ored to  prevent  by  lawful  means  others  from 
working  in  their  places.    No  force  or  men- 
aces were  used  as  the  master  finds  from  the 
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testimony,  but  the  strike  was  conducted  in  an 
orderly  and  a  lawful  manner. 

8.  That  defendants  are  not  liable  to  plaintiff 
for  any  loss  or  damages  which  she  may  have 
incurred  or  sustained.  While  there  may  have 
been  losses  and  damages  to  plaintiff  as  claimed 
and  offered  at  hearings,  in  this  matter,  they 
are  not  the  result  of  illegal  and  unlawful  acts 
of  defendants  and  she  is  not  entitled  to  re- 
cover, and  no  account  of  the  damages  need 
therefore  be  stated. 

MeBsrs.  R.  P.  Kennedy  and  Edward 
Campbell*  for  appellant: 

The  question  as  to  the  maintenance  of  a  bill, 
and  the  trranting  of  relief  to  a  complainant,  is 
to  he  determined  by  the  status  existing  at  the 
time  of  filing  the  bill.  Rights  do  not  ebb  and 
flow.  If  they  are  invaded,  and  recourse  to 
courts  of  justice  is  rendered  necessary,  it  is  no 
defense  to  the  invasion  of  a  right,  either  ad- 
mitted or  proved,  that  since  the  institution  of 
the  suit  the  invasion  has  ceased. 

United  Stiies  v.  Workingmea's  Amalgamated 
Council,  54  Fed.  Rep  995.  26  L.  R.  A.  158, 
4  Inters.  Com.  Rep.  831;  Murdoch  ▼.  Walker, 
152  Pa.  595;  Brace  Brae,  v.  Etane,  85  Pittsb. 
L.  J.  899;  Sweeny  v.  lorrence,  1  Pa.  Dist.  R. 
622;  Barr  v.  Essex  Trades  Council,  53  N.  J. 
Eq.  101. 

The  costs  follow  the  suit  usually,  as  they  do 
at  law. 

Brewster,  Pr.  §  6111;  Shedwick  ▼.  Prospect 
M.  E.  Church,  160. Pa.  57. 

Messrs.  Howell  &  Reppert  and  Boyd  ft 
Umbel,  for  appellees: 

The  appellees  not  only  }iad  the  ri^ht  to  quit 
work  either  individually  or  collectfvely  with- 
out in  any  way  making  themselves  liable  in 
damages  to  the  appellant,  but  had  the  right 
by  all  lawful  means,  such  as  reasoning  and 
persuasion,  to  prevent  other  workmen  from 
working  for  less. 

Cote  V.  Murphy,  159  Pa.  425,  23  L.  R  A. 
135. 

Mitehellt  J.,  delivered  the  opinion  of  the 
court: 

We  are  obliged  to  differ  wholly  from  the 
view  of  the  facts  reported  by  the  learned 
master.  It  is  totally  irreconcilable  with  the 
testimony,  read  in  the  light  of  experience 
and  a  knowledge  of  human  nature.  Nor 
can  we  agree  entirely  with  the  view  of  the 
court  below,  though  in  is  more  in  accordance 
with  the  evidence  and  the  law.  The  learned 
judge,  in  his  opinion,  says:  "The  testimony 
establishes  the  fact  that  certain  of  the  defend- 
ants overstepped  these  bounds,  and  used  annoy- 
ance, intimidation,  ridicule,  and  coercion  to 
prevent  new  men  from  engaging  in  work  for 
the  plaintiff.  When  the  new  men  were  fol- 
lowed, and  importuned  not  to  work,  from 
their  point  of  embarkation  to  their  destina- 
tion, and  there  met  b^  the  strikers  in  consider- 
able numbers,  and  followed  to  their  lodging 
places  all  the  time  being  pressed  and  entreateS 
to  return,  and  called  'scabs'  and  ^blacklegs,' 
and  sometimes  surrounded,  and  the  effort  made 
to  pull  them  away,  and  unfriendly  (at  least) 
atmosphere  about  everywhere,  it  must  be  ad- 
mitted that  there  was  something  more  than 
mere  argument  and  persuasion  and  the  orderly 
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and  legiUmate  conduct  of  a  strike.  This  was 
certainly  serious  annoyance,  and  well  calcu- 
lated to  intimidate  and  coerce;  and  that  effect 
-was  apparently  produced  on  more  than  one 
occasion.  Nor  did  such  acts  entirely  end 
when  the  men  imported  actually  began  work, 
but  such  men  were,  on  occasions,  and  in  a  less 
public  manner,  approached  in  a  like  manner 
in  their  intervals  of  labor  and  advised  that 
there  would  be  trouble  there,  and  they  had 
better  leave.  No  actual  violence,  however, 
was  employed."  This  is  a  mild  and  judicially 
restrained  statement  of  what  the  evidence 
clearly  showed.  The  strikers  and  their  counsel 
seem  to  think  that  the  former  could  do  any- 
thing to  attain  their  ends,  short  of  actual 
physical  violence.  This  is  a  most  serious  mis- 
conception. The  ^'arguments"  and  "persua- 
sion" and  "appeals"  of  a  hostile  and  demon- 
strative mob  have  a  potency  over  men  of  ordi- 
nary nerve  which  far  exceeds  the  limits  of 
lawfulness.  The  display  of  force,  though 
none  is  actually  used,  is  intimidation,  and  as 
much  unlawful  as  violence  itself. 

An  attempt  is  made  to  argue  that  the  strikers 
only  congregated  at  the  place  of  arrival  of  the 
new  men,  in  accordance  with  the  custom  at  boat 
and  train  arrivals  in  small  towns.  But  this 
disguise  is  too  flimsy  to  hide  the  real  purpose. 
If  thev  desired  in  good  faith  to  meet  peaceably 
and  lawfully  for  their  own  business,  they 
^ould  have  selected  another  place,  sufficiently 
remote  to  be  free  from  the  excitement  and 
crowds  which  their  own  testimony  admits 
attended  the  arrival  of  the  new  men,  and  also 
far  enough  awav  to  avoid  the  intimidating 
effect  of  a  hostile  crowd  on  the  newcomers. 
But.  in  truth,  they  did  not  desire  to  avoid  that 
effect.  On  the  contrary,  that  was  what  they 
were  there  for.  and  their  presence  indicates 
their  real  intentions  too  plainly  for  any  verbal 
denials  on  their  part  to  offset. 

It  is  further  urged  that  the  strikers,  through 
their  committees,  only  exercised  ("insisted  on" 
is  the  phrase  their  counsel  used  in  this  court) 
their  right  to  talk  to  the  new  men  to  persuade 
them  not  to  go  to  work.  There  was  no  such 
right.  These  men  were  there  presumably  un- 
der contract  with  the  plaintiff,  and  certainly  in 
search  of  work,  if  not  yet  actuallv  under  pay. 
They  were  not  at  leisure,  and  their  time, 
whether  their  own  or  their  employer's,  could 
not  lawfully  be  taken  up,  and  their  progress 
interfered  with,  by  these  or  any  other  out- 
siders, on  any  pretense  or  under  any  claim  of 
rights  to  argue  or  persuade  them  to  break  their 
contracts.  Even,  therefore,  if  the  arguments 
and  persuasion  had  been  conflned  to  lawful 
means,  they  were  exerted  at  an  improper  time, 
and  were  an  interference  with  the  plaintiff's 
rights  which  made  the  perpetrators  liable  for 
any  damages  the.  plaintiff  suffered  in  conse- 
quence. But,  in  fact,  their  efforts  were  not  con- 
flned to  lawful  means.  The  result  of  the  evi- 
dence, as  staled  by  the  learned  judge,  is  that 
the  new  men  were  "followed  and  importuned 
not  to  work,  from  their  point  of  embarkation  to 
their  destination,  and  there  met  by  the  strikers 
in  considerable  numt)ers,  .  .  .  called  'scabs' 
and  'blacklegs,'  and  sometimes  surrounded, 
and  the  effort  made  to  pull  them  away."  This 
view  is  quite  sufficiently  favorable  to  the  de- 
fendants, and,  as  already  said,  a  hostile  and 

88  L.  a  A. 


threatening  crowd  does  not  need  to  resort  to 
actual  violence  to  be  guilty  of  unlawful  intim- 
idation. The  acts  of  those  defendants  were  an 
unlawful  interference  with  the  rights  of  the 
new  men,  and  with  those  of  the  plaintiff.  Ii^ 
CoU  V.  Murphy,  159  Pa.  420,  28  L.  R.  A.  135, 
it  is  said  by  our  brother  Dean  that  "it  is  on& 
of  the  indefeasible  rights  of  a  mechanic  or 
laborer  in  this  common  wealth  to  fix  such  value- 
on  his  services  as  he  sees  proper,  and  under  the* 
Constitution  there  is  no  power  lodged  any- 
where to  compel  him  to  work  for  less  than  he- 
chooses  to  accept,"  nor,  as  the  same  right  may 
be  stated  with  reference  to  this  case,  to  pre- 
vent his  working  for  such  pay  as  he  can  get 
and  is  willing  to  accept  We  regard  the  tes- 
timony as  demonstrating  that  the  defendant* 
were  guilty  of  an  unlawful  combination,  which» 
while  professing  the  intention  and  trying  to- 
maintain  an  outward  appearance  of  lawful- 
ness, was  carried  out  by  violent  and  threatening- 
conduct,  which  was  equally  a  violation  of  the- 
rights  of  the  new  men  who  r»me  to  work  for 
plaintiff,  and  of  the  plaintiff  herself,  and  that 
they  are  liable  in  this  suit  for  all  the  damages- 
which  plaintiff  suffered  thereby. 

We  have  nothing  at  present  to  do  with  the 
acts  of  assembly  from  1869  to  1891,  which  have 
modified  the  common  law  as  to  conspiracy. 
The  question  of  their  constitutionality  was  left 
open  in  Cote  v.  Murphy,  159  Pa.  420,  28  L.  R. 
A.  185,  and  does  not  need  to  be  considered 
here,  as  the  evidence  takes  the  case  entirely 
out  of  their  provisions. 

The  learned  judge  below  found  no  damages- 
against  any  of  the  defendants,  but  made  % 
distinction  between  them  as  to  liability  for 
costs.  We  do  not  think  the  evidence  sustains 
this  distinction.  The  master  reports  that  "all 
of  the  defendants  are  included  in  the  teria 
'strikers,'  as  used  by  him  in  his  report;"  and 
the  testimony  is  ample  to  show  that  all  partici- 
pated personally  in  the  unlawful  conduct,  or  in 
such  combination  as  made  them  liable  for  the- 
acts  of  the  others  done  in  pursuance  of  the- 
common  purpose. 

The  view  taken  by  the  master  prevented  hink^ 
from  considering  the  subiect  of  damages,  nor 
did  the  learned  Judge  make  any  specific  find- 
ings on  them.  In  the  absence  of  such  findings,, 
we  do  not  enter  on  the  discussion  of  the  sub- 
ject further  than  to  say  that  the  plaintiff  ha» 
established  her  claim  to  some  substantial  dam- 
acres,  though  her  claim  may  be  larger,  and  may 
start  at  an  earlier  date, than  the  proof  will  sus- 
tain. So  far  as  yet  appears,  the  defendants 
did  nothing  to  make  them  liable  prior  to  then 
attempt  of  plaintiff  to  resume  operations.  In 
February,  1893.  But  after  that  date  the  viola- 
tion of  ner  rights  is  clear.  The  case  roOst  go 
back  for  examination  and  ascertainment  of  tbe- 
facts  on  this  branch  of  it. 

Not  the  least  notable  feature  Is  the  expres- 
sion of  surprise  by  the  counsel, and  even  by  the 
court,  that  the  case  was  pushed  after  the  strike 
was  over.  It  appears  to  be  a  fact  that  the^ 
strike  was  less  violent  and  disorderly  than 
otLers  which  had  preceded  it,  and  a  sentiment 
seems  to  have^pervaded  the  community — even 
the  court  not  being  entirely  exempt — that,  the 
strike  being  over,  the  subject  had  belter  be- 
dropped.  This  is  not  law  nor  justice.  A 
plaintiff  who  might  have  been  hurt  worse  thai» 
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lie  was  may  be  iDclined  not  to  push  bis  claim    if  he  insists  on  bis  rights,  tboagb  other  men 


for  compensation  for  the  injury  actually  re- 
ceived; but  it  is  for  him,  and  not  for  others, 
and  especially  not  for  courts,  to  make  the 
dioice,  and  there  should  be  no  Judicial  surprise 


may  think  discretion  the  better  part  of  valor. 

Decree  reeerged,  bill  reinstated,  and  dama^res 
directed  to  be  ascertained  in  accordance  with 
this  opinion;  costs  to  be  paid  by  the  appellees. 


UNITED  STATES  CIRCUIT  COURT  OP  APPEALS,  FIFTH  CIRCUIT. 


Edward  EVEY,  Piff,  in  Err,, 

UEXICAN  CENTRAL  RAILROAD  COM- 
PANY. Limited. 

(81  Fed.  Rep.  294, 6S  XT.  S.  App.  118.) 

1.  A  tnuiflitory  action  for  a  personal 
tort  aocruloflr  in  Mexico  is  within  the  JuriscUo- 
tioo  of  a  circuit  court  of  the  United  States  where 
one  party  is  a  citizen  and  resident  of  Texas  aod 
the  other  a  ciiisen  of  Massachusetts. 

8.  The  laws  of  Mexico  deflninfr  ne^li- 
ffenee  and  the  civil  riffhta  resultlnff  tbere- 
ftom  are  not  too  vairue  aod  indefinite  to  he 
administered  by  courts  In  this  country. 

8.  XMsBlniilarity  between  the  law  of 
Mezieo*  where  the  eanae  of  action  for 
ne^ UflT^nce    arose*  and   the    law    of 

I  Texas*  Id  which  an  action  is  brouirht  therefor, 
will  not  preclude  the  maintenance  of  the  action 
where  tlie  dissimiiarity  relates  chiefly  to  matters 
of  procedure,  and  does  not  involve  any  conflict 
with  the  settled  public  policy  of  Texas. 

4«  The  fmct  that  an  action  mi|rht  be 
bron^ht  in  Mexico  for  injuries  received 
there  by  a  railroad  employee  who  lives  in  Texas, 
since  the  defendant  owns  and  operates  a  railroad 
in  Mexico,  does  not  constitute  a  reamn  why  he 
should  not  sue  in  Texas,— at  least  when  the  de- 
fendant railway  company  is  incorporated  in  the 
United  States  and  its  road  extends  into  Texas. 

6«  The  rlf^ht*  under  the  law  of  Mexico* 
to  recover  additional  damages  in  a  new 
suit  when  they  accrue  after  the  first  Judgrment 
for  injuries  caused  by  negligrence  is  a  matter  of 
remedy  only,  and  does  not  prevent  a  court  in  the 
United  States  from  enforcing  a  liability  for  neg- 
liffence  occurriofr  in  Mexico. 

6.  The  requirement  of  an  endeavor  to 
procure  an  agreement  and  a  compromise, 
which  is  found  in  the  Mexican  Code,  art.  318,  re- 
lates merely  to  procedure,  and  the  failure  to 
comply  therewith  does  not  prevent  an  action  in 
this  country  for  negllerenco  occurring  in  Mexico. 

7.  The  fact  that  negligence  may  consti* 
tnte  a  crime  in  Mexico  does  not  make  a  civU 

'  action  in  this  country  for  the  negligence  amount 
to  the  enforcement  of  a  penal  law  of  Mexico 
when  the  civil  liability  does  not  depend,  under 
Mexican  law,  upon  the  crlmioal  prosecution. 

8.  The  prcyrlsion  of  the  law  of  Mexico 
giving   extraordinary    indemnity  for 

negligence  coniddering  the  social  position  of  the 
party  injured  does  not  constitute  any  reason  why 
a  court  m  this  country  should  not  entertain  an 

^•^•^^-^-^^•^—^•^^^—^^  ■  ■ 

NoTX.— As  to  right  of  action  for  death  caused  by 
wrong  or  n«>gl1gence  In  another  Jurisdiction,  see 
note  to  Nelson  v.  Chesapeake  &  O.  R.  Co.  (Va.)  15 
li.  B.  A.  588;  also  Mexican  Nat.  R.  Co.  v.  Jackson 
(Tex.)  31  L.  R.  A.  270. 
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action  for  negligence  occurring  in  Mexico,  when 
it  is  not  asked  to  give  such  extraordinary  indem- 
nity. 

9.  The  question  of  international  comity 
Is  controlled  and  decided  by  inters 
national  lawr  and  custom,  and  the  decisions  of 
local  courts  thereon  are  not  ^controUing  In  the 
courts  of  the  United  States. 

(April  12, 1897.) 

ERROR  to  the  Circuit  Court  of  the  tJnited 
States  for  the  Western  District  of  Texas 
to  review  a  judgment  in  favor  of  defendant  in 
an  action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by 
defendant's  negligence.    Reversed. 

Before  Pardee  eLndMeOarmick,  Circuit  Judgea. 

Statement  by^  PardeOf  Circuit  Judge: 
To  make  an  intelligent  statement  of  this  ease 
it  is  necessary  to  give  plaintiff's  first  amended 
original  petition  and  the  defendant's  special 
exceptions  thereto  in  full,  as  follows: 

"Now  comes  the  plaintiff,  Edward  Evey, 
and,  by  leave  of  court  first  obtained,  files 
this,  his  first  amended  original  petition,  in  lieu 
of  his  original  petition  heretofore  filed,  and 
alleges  that  the  plaintiff,  Edward  Evey,  is  a 
citizen  of,  and  resides  in,  El  Paso  county,. 
Texas,  and  that  the  defendant  is  a  railway  cor- 
poration duly  incorporated  under  the  law» 
of,  and  a  citizen  of,  the  state  of  Massachusetts, 
doing  business  in  El  Paso  county,  Texas,  and 
has,  and  at  all  times  hereinafter  mentioned  ba^ 
had  and  maintained,  an  ofiSce  and  agent  in  El 
Paso  county,  Texas;  and  that  the  said  defend- 
ant, the  Mexican  Central  Railway  Company,. 
Limited,  owns  and  operates,  and  at  all  times 
hereinafter  mentioned  has  owned  and  operated,, 
a  line  of  railway  from  the  city  of  Mexico,  iu 
the  Republic  oi  Mexico,  to  and  into  El  Paso 
county,  Texas,  carrying  on  and  conducting  ibe 
ordinary  business  of  a  railway  company,  as  a 
common  carrier  of  goods  and  passengers  for 
hire;  that  on  the  12th  day  of  July,  1895.  and 
for  a  long  time  next  prior  thereto,  plaintiff  was 
an  employee  of  ^aid  defendant,  engaged  in  the 
employment  of  said  defendant  company  as  a 
locomotive  engineer,  and  was  engaged  in  the 
running  of  an  engine  to  and  fro  over  its  rail- 
way for  defendant  upon  the  division  known 
and  commonly  called  the  'Mexico  Division,' 
and  which  comprises  that  portion  or  section  of 
defendant's  railroad  from  the  city  of  Mexico 
north  of  Danue  station,  in  the  Republic  of 
Mexico.  And  plaintiff  says  that  on  said  12th 
day  of  July,  1895,  and  while  so  engaged  in  the 
service  of  said  defendant,  and  in  the  discharge 
of  his  duties  incident  to  said  employment,  and 
while  running  said  engine  under  the  direction 
of  said  defendant  company,  he  was,  by  and 
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through  the  negligCDce  of  said  defendant  com- 
pany, its  section  boss,  a&rents,  and  servants, 
seriously  and  permanently  injured,  without 
any  fault  or  contributory  negligence  on  his 
part.  And  he  says  that  on  the  said  12tb  day 
of  July,  1895,  he  was  engaged,  as  an  engineer, 
in  running  for  defendant,  and  under  its  orders 
and  directions,  an  engine  known  in  railroad 
parlance  as  a  'helper  engine,'  which  said  engine 
was  then  and  there  under  the  direction  and  in 
the  charge  of  one  Phil  J.  Martin,  as  conductor 
thereof ;  that  on  said  12th  day  of  July, 
1695,  plaintiff,  under  the  direction  of  said  de- 
fendant and  its  said  conductor  aforesaid,  had 
assisted  a  freight  train,  with  said  helper  engine 
from  Tula  station  to  Danue  station,  on  said 
defendant's  railroad;  that  plaintiff  arrived  at 
said  last-named  station,  on  the  said  helper  en- 
gine, at  about  7  o'clock  p  m.  on  said  12th  day  of 
July,  1895:  that,  upon  bis  arrival  at  said  Danue 
station,  plaintiff  was  ordered  to  return  to  said 
Tula  station  by  defendant  aod  its  agents  and 
its  said  conductor  Phil  J.  Martin^  that  in 
obedience  to  the  orders  of  defendant  and  its 
agents  and  said  conductor,  who  was  then  and 
there  present,  and  in  charge  of,  and  controlling 
the  operation  of,  said  engine,  plaintiff  started  to 
return  from  said  Danue  station  to  said  station 
of  Tula,  and  that  while  he  was  so  returning 
the  engine  upon  which  plaintiff  was  as  afore 
aaid  was  derailed  and  wrecked  by  and  through 
the  negligence  of  said  defendant  company,  its 
49ection  master,  agents,  and  servants,  in  this: 
that  said  railway  track  was  obstructed  by  a 
push  car,  said  push  car  being  then  and  there 
on  said  railway  track,  and  being  then  and  there 
in  such  a  position  as  to  obstruct  said  railwav 
track,  by  and  through  the/iegligence  of  defend- 
ant, its  section  master,  agents,  servants,  and 
employees;  that  plaintiff  did  notknow,and  had 
no  means  of  knowing,  that  the  railroad  of 
defendant  was  unsafe  or  so  obstructed,  and 
was  not  informed  thereof  by  defendant,  or 
defendant's  said  section  master,  aeents,  or  em- 
ployees, and  said  push  car  was  not  seen  by  the 
plaintiff  in  time  for  him  to  stop  said  engine  and 
protect  himself  against  injury,  for  the  reason 
that  said  defendant,  its  officers,  section  boss, 
and  agents,  negligently  failed  to  provide  the 
said  push  car  with  a  light,  and  negligently 
failed  to  have  a  man  or  some  person  in  front 
of  said  push  car  with  a  signal  light  to  give 
warning  to  the  plaintiff  and  others  who  might 
be  upon  said  helper  engine.  And  the  said  de- 
fendant, its  officers,  section  boss,  a^ento,  and 
employees,  negli^ntly  allowed  said  push  car 
to  be  out  upon  said  railroad  track  after  dark  (it 
being  already  dark  when  the  accident  afore- 
said happened),  and  the  said  defendant,  its 
section  boss,  agents,  and  employees,  negli- 
gently failed  to  inform  plaintiff  that  said  track 
was  so  obstructed,  or  that  said  push  car  was 
upon  that  section  of  said  railroad  where  plain- 
tiff was  operating  said  engine  as  aforesaid,  al- 
though said  defendant  then  and  there  owed 
plaintiff  the  duty  to  keep  said  railroad  track 
clear  and  free  of  all  obstructions.  And 
through  such  negU<;ence  upon  the  part  of  said 
defendant,  its  section  boss,  agents,  and  em- 
ployees, plaintiff  was  injured  as  hereinbefore 
and  hereinafter  stated.  Plaintiff  alleges  that, 
when  said  push  car  was  struck  by  said  engine, 
said  engine  was  derailed  and  wrecked,  and 
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plaintiff  was  thrown  from  said  engine  and  sus- 
tained serious  and  permanent  injuries,  to  wit, 
his  left  foot  was  badly  crushed  and  broken, 
Uiree  of  plaintiff's  ribs  were  crushed  and  brokeo 
and  his  left  leg  was  also  badly  crushed  aod 
broken,  and  plaintiff  was  greatly  bruised, 
wounded,  and  permanently  injured  in  his  back, 
shoulders,  heart,  and  spine,  and  by  reason  of 
such  injuries  plaintiff  became  insensible,  and 
remained  insensible  for  a  long  space  of  time,  to 
wit,  for  the  space  of  two  hours,  and  after  he 
regained  consciousness  he  suffered  intense  pain 
and  agony  for  the  space  of  twenty-four  hours; 
that  after  so  receiving  said  iniuries  he  was,  by 
reason  of  the  negligence  of  said  defendant  and 
its  agents,  forced  to  lie  in  the  rain,  upon  the 
ground,  and  without  shelter,  for  the  space  of 
nearly  five  hours,  without  any  effort  or  at- 
tempt upon  the  part  of  defendant,  its  agents, 
or  servants,  or  any  or  either  of  them,  to  ad- 
minister to  him,  or  to  in  any  way  or  manner 
alleviate  plaintiff's  great  suffering.  Plaintiff 
states  that  the  injuries  so  received  by  him  were 
occasioned  solely  by  the  negligence  of  the  de- 
fendant, its  section  boss,  agents,and  employees, 
in  not  maintaining  its  roadway  in  a  safe  and 
secure  condition  for  the  passage  of  said  engine 
over  the  same,  and  in  negligently  allowing  said 
push  car  to  be  on  said  track  at  the  time  of  said 
accident,  and  negligently  allowing  the  same  to 
be  on  said  track  without  supplving  the  same 
with  a  proper  and  sufficient  light,  and  in  neg- 
ligently allowing  said  push  car  to  be  operated 
upon  the  same  without  having  a  man  with  a 
signal  light  at  a  safe  distance  in  advance  of 
the  same,  or  on  plaintiff's  side  of  the  same,  to 
warn  plaintiff  of  danger,  and  to  notify  plaintiff 
that  there  was  danger,  and  that  the  push  car 
was  upon  that  section  of  track  and  in  front 
of  him.  And  plaintiff  says  that  had  not  defend- 
ant, its  section  boss,  agents,and  emplovees,  been 
so  negligent  in  those  respects  be  would  not  have 
been  injured.  Plaintiff  states  that  said  inju- 
ries so  received  by  him  through  the  negligence 
of  defendant  as  aforesaid  are  serious  and  per- 
manent as  aforesaid,  and  have  rendered  plain- 
tiff a  cripple  and  invalid  for  life,  and  by  rea- 
son of  said  injuries  plaintiff  has  ever  since  said 
12th  day  of  July,  1895,  suffered  great  men- 
tal and  physical  pain,  and  now  suffers, 
and  will  throughout  the  remainder  of  his  life 
continue  to  suffer,  such  pain,  and  that  by  rea- 
son of  said  injuries  plaintiff  was  forced  to  lie 
in  a  hospital  in  the  Republic  of  Mexico  for  the 
space  of  two  months,  and  for  seven  months 
afterwards  plaintiff  was  unable  to  do  any  work 
or  follow  any  employment.  Plaintiff  says 
that  before  said  injury  be  was  a  sound,  able- 
bodied,  and  vigorous  man,  but  by  reason  of 
said  injuries  plaintiff's  heart  is  permanently 
and  dangerously  affected,  his  nervous  system 
shattered  and  permanently  injured,  and  plain- 
tiff's capacity  to  earn  a  living  as  a  locomotive 
engineer  has  been  destroyed,  and  bis  capacity  to 
earn  a  living  by  any  sort  of  means  or  employ- 
ment has  been  seriously  and  permanently  im- 
paired;  that  at  the  time  of  and  before  said  iniu- 
ries the  plaintiff  was  earning  the  sum  of  $120 
per  month  in  money  of  the  United  States  of 
American,  or  its  equivalent  in  money  of  the 
Republic  of  Mexico,  and  that,  by  reason  of  hit 
experience  as  a  railroad  engineer,  he  would 
have  been  able  to  earn  at  least  that  amount  aft- 
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erwards;  that  lo  .consequence  of  said  inluries 
it  will  be  impossible  for  said  plaiotiff  in  the 
future  to  secure  any  kind  of  permanent  employ- 
ment, and  that,  even  if  he  succeeds  in  securing 
any  kind  of  employment,  be  will  not  be  able 
to  make  and  earn  more  tban  $30  per  mouth; 
that  at  the  time  of  said  accident  plaintiff  was 
thirty- four  years  of  age. 

"^I&intin  further  alleges  that  by  the  laws  of 
Mexico,  which  now  exist,  and  which  existed 
and  were  in  force  at  the  time  and  place  of  the 
happening  of  said  injuries,  through  defend- 
ant's negligence  as  aforesaid  he  (plaintiff)  has 
and  had  a  right  of  action  against  defendant  for 
his  damages,  and  he  says  that  the  following 
were  the  laws  of  Mexico,  apd  are  now  the  laws 
of  Mexico,  applicable  in  this  case,  out  of  which 
his  said  right  of  action  grew,  and  by  virtue  of 
which  (he  same  now  exists  in  said  Republic  of 
Mexico,  Tts..' 

*'From  the  Federal  Constitution  of  the  Mex- 
ican United  States: 

" 'Art.  72.  Congress  has  power:  .  .  .  (22) 
To  enact  laws  governing  the  general  lines  of 
communication,  and  governing  postofflces  and 
mails.' 

**  *Art.  97.  The  Federal  courts  have  Jurisdic- 
tion: (1)  Of  all  questions  growing  out  of  the 
execution  and  application  of  the  Federal  laws, 
except  when  the  application  of  the  law  only 
affects  interests  of  individuals,  in  which  case 
the  local  judges  and  tribunala  of  the  state  shall 
entertain  jurisdiction.' 

"From  the  Federal  Penal  Code  of  Mexico: 

"  'Art.  4.  A  crime  is  the  voluntary  infraction 
of  a  penal  law,  doing  that  which  it  prohibits, 
or  neglecting  to  do  that  which  it  commands. 

"  'Art.  5.  A  misdemeanor  is  the  infraction  of 
police  regulations  or  proclamations  and  good 
government. 

"  'Art.  6.  There  are  intentional  crimes,  and 
crimes  resulting  from  neglect.' 

*"Art.  11.  Negligent  crimes  exist:  (1) 
Where  an  act  is  done,  or  a  duty  omitted,  which, 
although  lawful  in  itself,  is  not  so  b^  reason 
of  its  consequences,  if  the'accused  fails  to  pro- 
vide against  such  consequences,  through  neg- 
licence,  want  of  reflection  or  care,  by  not  mak- 
ing proper  investigations,  by  not  taking  neces- 
sary precautions,  or  through  unskilful ness  in 
any  art  or  science,  the  knowledge  of  which  is 
necessary  in  order  that  the  act  done  may  not 
result  in  injury.  Unskilfulness  is  not  punish- 
able when  he  who  does  the  act  does  not  pro- 
fess the  art  or  science  necessary  to  be  known, 
and  acts  when  impelled  by  the  gravity  and 
urgency  of  the  case.  ...  (8)  Where  the 
question  relates  to  an  act  which  is  punishable 
solely  by  reason  of  the  circumstances  under 
which  it  is  done,  or  by  reason  of  a  circum- 
stance personal  to  the  party  aggrieved:  If  the 
accused  is  ignorant  of  such  circumstances, 
through  not  having  previouslv  made  the  inves- 
tigation which  the  duty  of  his  profession  or 
the  importance  of  his  case  demands.' 

"Penal  Code,  bk,2,  *Civil  LiabUity  in  Crim- 
inal Matters:' 

"  'Art.  801.  The  civil  liability  arising  from 
an  act  or  omission  contrary  to  a  penal  law  con- 
sists in  the  obligation  imposed  on  the  party 
liable,  to  make  (1)  restitution.  (2)  reparation, 
(8)  indemnification,  and  (4)  payment  of  judicial 
expenses.' 
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"  'Art.  804.  Reparation  comprehends:  The 
payment  of  all  the  damages  caused  to  the  in- 
jured party,  to  his  family  or  to  a  third  person, 
for  the  violation  of  a  right  which  is  rormal, 
existing,  and  not  simply  possible,  if  such  dam- 
ages are  actual,  and  arise  directly  and  imme- 
diately from  the  act  or  omission  complained  of, 
or  there  be  a  certainty  that  such  act  or  omis- 
sion must  necessarily  cause,  as  a  proximate  and 
inevitable  consequence. 

"  'Art.  805.  Indemnification  imports:  The 
payment  of  damages,  that  is,  of  that  which  the 
injured  party  fails  to  enjoy  as  a  direct  and  im- 
mediate consequence  of  an  act  of  omission  by 
which  a  formal,  existing,  and  not  merely  pos- 
sible right  is  attacked,  and  of  the  value  of  the 
fruits  of  the  thing  usurped  and  already  con- 
sumed, in  the  cases  in  which  the  same  should 
be  done  conformably  with  civil  right. 

"  'Art.  806.  The  condition  required  by  the 
two  preceding  articles,  that  the  damages  and  in- 
juries should  be  actual,  shall  not  prevent  that 
the  indemnification  of  subsequent  damages  and 
injuries  be  exacted  by  a  new  suit,  when  they 
shall  have  accrued:  If  they  proceed  directly 
from,  and  as  a  necessary  consequence  of,  the 
same  act  or  omission  from  which  resulted  the 
previous  damages  or  injuries. 

"  'Art.  807.  The  payment  of  judicial  ex- 
penses solely  embraces  thof^e  absolutely  neces- 
sary, which  the  injured  party  incurs  for  the 
purpose  of  investigating  the  act  or  omission 
which  causes  the  criminal  proceeding  and  to 
avail  himself  of  his  rights  in  such  proceeding 
or  in  the  civil  suit. 

"  'Art.  808.  The  civil  responsibility  cannot 
be  declared  except  at  the  iustanoe  of  the  party 
entitled  to  recover. 

"  'Art.  809.  The  Judges  who  adjudicated 
upon  the  civil  responsibility  shall  be  controlled 
by  the  provision  of  this  title,  in  so  far  as  its 
provisions  extend;  on  other  questions,  they 
shall  follow,  according  to  the  nature  of  the 
suit,  the  provisions  of  the  civil  or  of  the  com- 
mercial laws  which  may  be  in  effect  at  the  time 
of  the  happening  of  the  act  or  omission  caus- 
ing the  civil  responsibility. 

"  'Art.  310.  The  right  to  civil  responsibility 
forms  part  of  the  estate  of  a  decedent  and  de- 
scends to  his  heirs  and  successors;  provided,  it 
be  not  the  case  of  the  following  article,  or  that 
it  arise  from  injury  or  defamation,  and  that, 
the  offended  person  having  been  able  in  his 
lifetime  to  bring  his  suit,  he  neither  did  so  nor 
directed  his  heirs  to  sue;  in  such  case  the 
offense  shall  be  understood  as  remitted. 

"  'Art.  811.  The  action  to  enforce  civil  re- 
sponsibility demanding  rupport  of  a  person 
guilty  of  homicide  is  personal,  and  belongs 
exclusively  to  the  persons  named  in  the  end  of 
article  815  as  directiy  damaged.  Conse- 
quently such  action  forms  no  part  of  the  estate 
of  the  deceased,  nor  is  it  extinguished,  although 
the  latter  pardon  the  offense  in  life.' 

"  'Art  318.  The  judges  who  take  cogni- 
zance of  suits  based  upon  civil  responsibility 
shall  endeavor  that  the  amount  and  terms  of 
payment  be  fixed  by  agreement  of  the  parties. 
Failing  in  this,  the  provisions  of  the  following 
articles  shall  be  observed:    .    .    .' 

"  'Art.  321.  In  case  of  blows  or  wounds, 
from  which  the  injured  party  does  not  re- 
main crippled,  lame,  or  deformed,  he  shall 
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bave  the  right  that  the  responsible  party  pay 
all  his  expenses  of  cure,  the  damages  he  may 
baye  suffered,  and  that  which  he  may  fail  to 
gain  during  the  time  which,  in  the  opinion  of 
competent  persons,  he  may  not  be  able  to  do 
the  work  by  which  he  subsisted.  But  it  is  es- 
8  ntial  that  the  inability  to  work  should  be  the 
direct  result  of  the  wounds  or  blows,  or  be  a 
cause  which  is  the  immediate  effect  of  such 
blows  or  wounds. 

"  'Art.  822.  If  the  inability  of  the  injured 
party '  to  devote  himself  to  his  accustomed 
work  be  permanent,  from  the  moment  in  which 
he  shall  recover  and  can  properly  devote  him- 
self to  other  and  different  work,  which  may  be 
lucrative  and  appropriate  to  his  education,  hab- 
its, social  position,  and  physical  constitution, 
the  civil  responsibility  shall  be  reduced  to  pair- 
ing him  the  sum  which  his  ability  to  earn  m 
bis  new  employment  falls  short  of  his  daily 
earnings  in  his  former  occupation. 

"'Art.  823.  If  the  blows  or  wounds  cause 
the  loss  of  any  member  not  indispensable  for 
work,  or  the  person  wounded  or  struck  remain 
otherwise  crippled,  lamed,  or  deformed,  by 
that  circumstance,  he  shall  have  the  right,  not 
only  to  the  damages  and  injuries,  but  also  to 
the  sum  which  the  judge  may  determine  as  ex- 
traordinary indemnity,  considering  the  social 
position  and  sex  of  the  person  and  the  part  of 
the  body  remaining  crippled,  lamed,  or  de- 
formed. 

"  'Art.  834.  The  gain  which  the  injured 
party  fails  to  earn  during  his  inability  to  work 
shall  be  computed  by  multiplying  the  sum 
which  he  formerly  earned  per  day  by  the 
number  of  days  of  his  disability. 

.'"Art.  825.  The  provisions  of  the  foregoing 
articles  for  computing  the  civil  responsibilily 
for  wounds  or  blows  shall  be  applied  to  all 
other  cases  where,  in  the  violation  of  a  penal 
law,  a  person  may  cause  the  illness  of  another, 
or  may  have  placed  him  under  disability  to 
work. 

"  'Art.  826.  No  person  can  be  charged  with 
civil  liability  upon  an  act  or  omission  contrary 
to  a  penal  law  unless  it  be  proved:  That  the 
party  sought  to  be  charged  usurped  the  prop- 
erty of  another;  that  without  right  he  caused, 
by  himself  or  by  means  of  another,  damages 
or  inluries  to  the  plaintiff;  or  that,  the  party 
sought  to  be  charged  being  able  to  avoid  the 
damages,  they  were  caused  by  a  person  under 
his  authority. 

"'Art.  827.  Wheneverany  of  the  conditions 
of  the  preceding  articles  are  established,  the  de- 
fendant shall  l£  civilly  liable,  without  regard 
to  whether  he  be  absolved  or  condemned  to 
criminal  liability.' 

"  'Art.  880.  in  order  that  masters  may  be 
held  civilly  liable  through  their  clerks  and 
servants,  according  to  the  provisions  of  arti 
cles  826  and  827,  it  is  an  indispensable  condi- 
tion that  the  acts  or  omissions  of  the  clerks  or 
servants  causing  the  liability  shall  occur  in  the 
service  for  which  they  were  employed. 

"'Art.  881.  Under  the  condition  of  the  pre- 
<^eding  article,  those  liable  are:  .  .  .  rail- 
road companies/ 

"'Art.  858.  Limitation:  The  various  actions 
t>y  which  the  civil  responsibility  may  be  de- 
manded, or  the  execution  of  a  Unal  judgment 
4ieclaring  that  such  responsibility  has  b^n  in- 
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curred  by  the  accused  may  be  asked,  shall  be 
extinguished  according  to  the  terms  and  in  the 
manner  provided  by  the  Civil  Code  or  the 
Commercial  Code,  according  to  the  nature  of 
the  demand  and  the  subject-matter  treated 
of. 

"  'Art.  864.  Amnesty  shall  not  extinguish 
the  civil  responsibility,  nor  the  actions  to  exact 
it,  nor  the  legal  rights  which  third  persons 
may  have  acquired.  Nevertheless,  when  the 
responsibility  may  not  yet  have  been  made  ef- 
fective, and  the  demand  is  not  for  restitution, 
but  for  reparation  of  damages,  of  indemnity 
for  injuries,  or  for  payment  of  judicial  ex- 
penses, the  guilty  person  shall  remain  free 
from  such  obligations  only  when  it  is  so  de- 
clared in  the  amnesty  and  they  are  expressly 
left  to  the  charge  of  the  public  treasury. 

**"  'Art.  865.  A  pardon  shall  in  no  case  extin- 
guish the  civil  responsibility,  nor  the  actions  to 
enforce  it,  nor  the  legal  rights  which  third  per- 
sons may  have  acquired. 

'"Art.  866.  Limitation  is  interrupted  by  the 
criminal  proceeding  until  final  judgment  is 
pronounced.  This  done,  the  term  of  limita- 
tion commences  to  run  anew.' 

"Transitory  Law,  Pen.  Code: 

"'Art.  26.  Until  it  isdeterminedin  the  new 
Code  of  Procedure  what  judges  shall  have  ju- 
risdiction and  the  mode  oi  proceeding,  in  suits 
to  enforce  civil  liability,  the  following  rules 
shall  be  observed.  ...  (5)  Actions  to  en- 
force the  civil  liability  may  be  brought  before 
a  court  of  civil  jurisdiction,  whether  or  not  the 
criminal  proceeding  has  been  commenced;  but 
while  the  latter  is  pending  the  proceedings  in 
the  former  shall  be  stayed.' 

"From  the  Federal  Civil  Code: 

'*  'Art.  9.  Against  the  observance  of  the  law, 
disuse,  custom,  or  practice  to  the  contrary  can- 
not be  alleged.' 

"  'Art.  20.  When  a  judicial  controversy  can 
be  decided  neither  bj  the  text  nor  by  the  nat- 
ural meaning  or  spirit  of  the  law,  it  must  be 
decided  according,  to  the  general  principles  of 
right,  taking  into  consideration  all  the  circum- 
stances of  the  case. 

'"Art.  21.  Incase  of  conflict  of  rights  and 
the  absence  of  express  law  for  the  especial  case, 
the  controversy  shall  be  decided  in  favor  of 
him  who  seeks  to  avoid  damages,  and  not  in 
favor  of  him  who  seeks  to  obtain  profit.  If 
the  conflict  should  be  between  equal  rights  or 
rights  of  the  same  species,  it  shall  be  decided, 
observing  fthe  greatest  equality  possible  be- 
tween the  parties.' 

"  'Art.  1095.  Limitation  bars  in  three  years: 
.  .  .  (8)  Civil  responsibility  for  injuries, 
whether  done  by  woro  or  by  writing,  and  that 
which  arises  from  damage  caused  by  persons 
or  animals,  and  which  the  law  imposes  upon 
the  representatives  of  such  persons  or  the 
owners  of  the  animals.' 

"Act  of  Congress  of  December  15,  1881: 

"'Article  1.  The  executive  shall  regulate  the 
service  of  railroads,  telegraphs,  and  telephones 
constructed,  or  which  in  the  future  may  be 
constructed,  upon  Mexican  territory,  accord- 
ing to  the  following  bases:  (1)  Railroads,  tele- 
graphs, and  telephones  which  in  the  Federal 
distnct  and  territory  of  Lower  California  unite 
together  two  or  more  municipalities,  or  the 
Federal  district  and  territory  of  Lower  Call- 
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^oroia  with  one  or  more  stales;  those  which 
•communicate  two  or  more  states  with  each 
other;  those  which  touch  at  any  point  in  the 
-territorial  boundary  line  of  the  Republic  and 
forei^  countries,  or  run  parallel  therewith 
within  a  region  of  20  leagues,  are  known  as 
l^neral  lines  of  communication  within  the 
meaning  of  fraction  23  of  article  72  of  the 
Constitution.  (2)  These  general  lines  of  com- 
munication and  their  branches  shall  be  subject 
•exclusiyelv  to  the  Federal  legislature,  execu- 
tive and  judicial  powers,  in  their  respective 
-spheres,  in  all  cases  where  any  of  the  follow- 
ing matters  are  involved:  .  .  .  (g)  Con- 
struction and  repair  of  the  works.  Crimes 
committed  against  the  security  or  integrity  of 
the  works  or^against  the  o]>erations  of  the  lines. 
<h)  Security  of  the  same  works  for  which  the 
companies  are  obligated,  and  crimes  or  mis- 
-demeanors  of  the  companies  through  delays 
or  obstruction,  carelessness  or  fault  in  the  serv- 
ice, and  for  accidents  or  mishaps  in  the  opera- 
tion.' 

'*  'From  the  regulations  for  the  construction, 
«naintenance,  and  o]>eration  of  railroads:' 

"  *Art.  52.  The  coaches  and  cars  which  en- 
ter into  the  makeup  of  a  train  shall  have  the 
drawheads  of  the  same  height,  so  that  their 
^centers  will  be  opposite  to  each  other. 

'* 'Art.  53.  The  conductor  of  a  train  0nV^>t/<0 
is  the  person  in  command  of  all  the  train  crew, 
including  the  engineer  and  fireman.' 

*'  'Art.  121.  Engineers  shall  communicate  by 
iceana  of  a  steam  whistle  with  the  agents 
charged  with  the  duty  of  watching,  and  with 
the  conductors  of  trains,  using  the  following 
-signal:  .  .  .  Three  blasts  or  sounds  of  the 
whistle  shall  be  the  signal  that  the  entire  train 
is  going  to  move  backward.' 

*'  'Art.  124.  Companies  [railroad]  are  liable 
for  accidents  which  occur  through  the  failure 
to  observe  the  provisions  of  this  chapter  [chap- 
ter 7]  respecting  signals,  and  for  employing 
people  who  do  not  have  certificates  showing 
that  their  sight  and  hearing  are  free  from  in- 
'firmitv  which  does  not  permit  them  to  recog- 
nize the  signals.' 

'*  'Art.  194.  Companies  [railway]  are  liable 
for  all  faults  or  acciaents  which  occur  through 
tardiness,  negligence,  imprudence,  or  want  of 
capacity  of  their  employees.* 

'*'Art.  298.  Allviolationsof  this  law,  which 
companies  [railway]  commit  shall  be  subject 
to  punishment  by  the  administration  by  fine 
up  to  $500  which  the  department  of  public 
works  shall  assess,  reserving  always  the  right 
of  individuals,  through  indemnitv,  and  the  lia- 
bility which  the  companies  may  nave  incurred 
through  criminal  acts  or  omissions  committed 
by  them.' 

"Plaintiff  further  alleges  that  by  virtue  of 
the  general  principles  of  right  and  justice,  and 
by  virtue  of  the  laws  of  Mexico  hereinbefore 
«et  forth,  he  had  at  the  time  of  the  occurrence 
of  the  accident  hereinbefore  mentioned,  and 
now  has,  a  right  of  action  for  his  damages 
-against thedefendant  in  the  Republicof  Mexico, 
and  the  same  now  exists  in  said  country  as 
well  as  in  the  United  States  of  America.  And 
iie  says  that  the  acts  of  negligence  upon  the 
part  of  thedefendant,  its  section  master,  agents, 
^and  employees,  complained  of,  were  wrongful 
-and  actionable,  as  has  been  hereinbefore  shown 
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by  the  plaintiff,  in  the  Republic  rif  Mexico,  at 
the  time  of  the  accident  complained  of,  and 
are  now  so,  and  he  says  the  same  were  then 
and  are  now  wrongful  and  actionable  in  the 
United  States  of  America  and  in  the  state  of 
Texas.  And  plaintiff  says  that  bv  reason  of 
said  injuries  received  by  him  he  has  suffered 
and  sustained  damages  in  the  sum  of  $15,000 
for  which  he  sues.  And,  the  defendant  being 
in  court,  plaintiff  prays  that  he  have  judgment 
for  his  damages  aforesaid,  costs  of  suit,  and  he 
pravs  for  general  relief." 

The  special  exceptions  are: 

"(1)  And,  for  further  special  exception  to 
said  petition,  defendant,  by  its  attorneys, 
comes  and  says:  That  it  excepts  to  said  peti- 
tion because  the  laws  of  the  Republic  of  Mex* 
ico,  as  pleaded  by  the  plaintiff,  are  so  vague, 
uncertain,  and  dissimilar  to  the  laws  of  this 
country  that  this  court  should  not  entertain 
jurisdiction  herein  and  attempt  to  enforce  said 
laws.  That  said  laws  have  been  passed  up*  n 
bv  a  decision  of  the  supreme  court  of  the  sta^e 
of  Texas,  to  wit,  in  the  case  of  Meiiean  Nat.  li. 
Co.  V.  Jackson,  89  Tex.  107.  81  L.  R.  A.  276; 
it  being  therein  held  that  the  courts  of  this 
state  would  not  sit  to  adjudicate  controversies 
like  the  one  at  bar,  under  the  laws  of  the  said 
Republic  of  Mexico,  on  account  of  their  dis- 
similarity to  our  laws,  and  that  the  policy  of 
this  state  and  courts  of  this  country  would  be 
not  to  interfere  with  the  traffic  of  railroac  • 
having  their  lines  in  Mexico  bv  adjudicatmg 
causes  arising  in  Mexico.  (2)  That  said  peti- 
tion shows  that  the  inlury  sustained  b^  plain- 
tiff occurred  in  the  Republic  of  Mexico,  and 
any  rieht  of  action  he  may  have  would  be 
controlled  by  the  laws  of  said  Republic,  and 
it  appears  that  said  defendant  has  ever  since 
said  injury  maintained  its  line  of  railroad  in 
said  Republic,  and  continued  to  possess  its 
property  in  said  Republic,  and  there  is  no  rea- 
son shown  in  said  petition  why  plaintiff  did 
not  sue  for  damages  for  said  injuries  in  said 
Republic,  where  the  injury  occurred,  instead 
of  bringing  his  suit  in  this  court.  (3)  That  it 
appears  from  the  laws  of  Mexico,  as  set  out 
in  plaintiff's  petition,  that,  if  plaintiff  has  any 
cause  of  action,  it  would  be  controlled  by  the 
laws  of  the  Republic  of  Mexico.  That  ac- 
cording to  said  laws,  as  set  out  in  plaintiff's 
petition,  that  suit  and  adjudication  of  the 
rights  of  plaintiff  and  the  awarding  of  dam- 
ages to  the  plaintiff  for  the  injuries  sustained 
would  not  be  a  final  determiuation  of  the 
rights  between  the  parties,  but  that  plaintiff, 
according  to  said  law,  would  have  the  right  to 
bring  suits  from  time  to  time,  and  recover  in 
said  suits,  if  said  injury  is  continuing  or  per- 
manent. That  said  law  is  contrary  to  public 
policy.  (4)  That,  according  to  article  813  of 
the  laws  of  said  Republic,  the  judge  who 
takes  cognizance  of  suits  based  upon  civil  re- 
sponsibility shall  endeavor  to  effect  compro- 
mise, so  that  the  amounts  and  terms  of  pay- 
ment be  fixed  by  agreement  of  the  parties, 
that,  according  to  said  law.  no  ri^bt  of  action 
will  accrue  to  the  plaintiff  until  after  the 
judge  who  took  cognizance  of  the  case  shall 
endeavor  to  have  the  amount  and  terms  of 
payment  fixed  by  agreement  of  the  parties; 
that  said  petition  fails  to  show  that  the  judge 
of  this  court,  or  any  judge  having  cognizance 
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of  said  matter,  bad  endeavored  to  have  the 
amouot  aod  terms  of  the  payment  for  such  in- 
juries agreed  upon  Ixaween  the  parties.  (5) 
That  according  lo  the  laws  of  said  Republic, 
as  set  out  in  said  petition,  said  plaintiff  would 
have  noricbt  in  acWil  suit  to  recover  dam- 
ages for  his  said  injuries  unless  he  shows  that 
the  acts  of  defendant  which  caused  the  injury 
constituted  a  crime  under  said  laws  of  Mexico. 
That  the  recovery  in  such  civil  suit  is  penal  in  its 
nature.  That  this  court  cannot  enforce  the 
penal  laws  of  the  Republic  of  Mexico.  That 
said  laws  so  pleaded  do  not  sufficiently  define 
what  acts  are  made  penal  under  said  laws  to  en- 
able this  court  to  judge  whether  or  not  said  acts 
by  which  such  injury  was  caused  are  penal 
within  the  meaning  of  said  law,  to  entitle 
plaintiff  to  any  recovery  in  a  civil  action 
therefor.  (6)  That,  according  to  article  323 
of  the  laws  of  said  Republic  of  Mexico,  a  re- 
covery may  be  had,  not  only  for  the  damages 
sustained  oy  the  injury  complained  of,  but  the 
judge  trying  the  case  may  award,  as  extraor- 
dinary indemnity,  any  sum  that  he  may  deter- 
mine, considering  the  social  position,  etc.,  of 
the  party  injured.  That  said  law  is  against 
natural  justice  and  the  policy  of  our  law  to 
discriminate  in  favor  of  or  against  a  litigant 
according  to  his  social  position.  (7)  That  the 
laws  of  the  Republic  of  Mexico,  by  which 
plaintiff's  cause  of  action  will  have  to  be  tried, 
are  so  vague  and  indefinite  that  this  court  can- 
not properly  and  intelligently  determine  and 
administer  the  same.  Wherefore  defendant 
prays  judgment  of  the  court,  etc." 

The  circuit  court,  on  argument,  sustained 
the  said  special  exceptions,  and,  the  plaintiff 
declining  to  amend,  dismissed  the  action,  to 
which  the  plaintiff  excepted,  and  now  prose- 
cutes this  writ  of  error. 

Messrs.  W,  B.  Brack  and  Millard  Pat- 
tersoiit  for  plaintiff  in  error: 

It  is  not  necessary  that  a  right  of  action 
should  exist  both  by  the  lex  fori  and  the  Irx 
foci,  and  objections  tor  dissimilarity  do  not  so 
readily  arise  in  Federal  courts. 

Uuntington  v.  Attrill,  146  U.  8.  657,  86  L. 
ed.  1123,  and  cases  there  cited;  Northern  P. 
R,  (Jo.  V.  Babcoek,  154  U.  S.  198,  38  L.  ed.  961; 
Greaves  v,  Nealy  67  Fed.  Rep.  817:  Herrick  v. 
Minneapolis  &  St  L.  R,  Co.  31  Minn.  11,  47 
Am.  Rep.  771. 

The  cause  of  action  was  transitory,  and 
while  the  right  of  action  is  proverned  by  the  lex 
loci,  the  remedy,  and  all  that  periains'  to  pro- 
cedure, are  governed  by  the  lex  fori. 

Nonce  v.  Richmond  cfc  D,  R.  Co.  83  Fed.  Rep. 
433;  Dennick  v.  Central  R.  Co.  103  U.  8.  11. 
26  L.  ed.  439;  Texas  db  P.  R.  Co,  v.  Cox,  145 
U.  S.  593,  36  L.  ed.  829;  Scott  v.  Lord  Seymour 
(1862)  1  Hurlst.  &  C.  219;  Webb's  Pollock, 
Torts,  p.  239;  Mexican  C.  R.  Co.  v.  Gehr,  66  III. 
A  pp.  173. 

Mere  dissimilarity  is  no  ground  for  refusing 
jurisdiction,  by  Federal  courts  at  least.  Our 
right  is  founded  upon  general  and  international 
law,  and  mere  local  policy  of  state  courts  in 
refusing  Jurisdiction  is  not  binding,  no  state 
law  being  involved. 

Greaves  v.  Ifeal,  57  Fed.  Rep.  816. 

The  fact  that  a  tort  was  committed  in  a  for- 
eign country  where  the  defendant  does  busi- 
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ness  has  never  for  the  last  one  hundred  yeaf» 
been  thought  to  constitute  any  objection  to  the 
court  entertaining  jurisdici  ion,  especially  where 
both  parties  are  its  own  citizens,  and  personal 
service  can  be  had.  Nor  is  it  necessary  in  such 
cases  to  show  reason  why  suit  was  not  brought 
in  the  foieign  country. 

Smith  V.  Condry,  43  U.  S.  1  How.  80, 11  L. 
ed.  ai;  McKenna  v.  Fisk,  42  U.  8. 1  How.  242,. 
11  L.  ed.  117;  MitcIieU  v.  Harmony,  54  U.  S. 
18  How.  116,  14  L.  ed.  76. 

The  purpose  of  the  act  was  to  give  the  in- 
jured party  full  damages,  and  whether  the&e- 
are  to  be  recovered  in  one  or  two  suits  is  a  mat^ 
ter  pertainins  to  the  procedure  or  remedy. 

Mexican  Nat.  R.  Co.  v.  Jackson  (Tex.  Civ. 
App.)  82  8.  W.  280. 

The  duty  of  the  judge,  who  takes  cognizance- 
of  suits  based  upon  civil  responsibility  in  Mex- 
ico to  effect  a  compromise  does  not  relate  to 
the  substantial  right  of  the  party  cogniz4ibl& 
everywhere  in  any  court,  but  to  the  remedy. 

Mexican  Nat.  R.  Co.  v.  Jackson  (Tex.  Civ. 
App  )  32  S.  W.  235. 

The  fact  that  by  a  law  of  Mexico,  as  con- 
tained in  article  26,  such  negligence  is  also  a 
crime,  does  not  justiry  the  proposition  that  de 
fendant  has  no  right  to  recover  damages  unles» 
he  shows  that  the  acts  of  defendant  constilutfr 
a  crime. 

Dennick  v.  Central  R.  Co,  103  U.  8.  11,  26- 
L.  ed.  439;  Mexican  Nat.  R.  Co.  y.  Jacksoa 
(Tex.  Civ.  App.)  32  8.  W.  233. 

Messrs.  T.  A.  Falvey  and  Watera 
Davis  for  defendant  in  eriur. 

Pardee*  Circuit  Judge,  delivered  the- 
opinion  of  the  court: 

As  the  plaintiff  is  a  citizen  of  the  state  of 
Texas,  residing  in  the  western  disti  ict  of  said 
state,  and  the  defendant  a  citizen  of  the  state 
of  Massachusetts,  the  circuit  court  has  juris- 
diction ratione  persona.  As  the  cause  of  ac- 
tion shown  by  the  petition  is  one  for  a  per- 
sonal tort  (».  e.,  for  injury  to  the  per»oa 
through  negligence),  it  is  transitory,  and  the- 
circuit  court  has  jurisdiction  ratione  materia. 

While  the  negligence   complained  of    was^ 
committed  in  the  Republic  of  Mexico,  neither 
of  the  parties  is  a  citizen  of  Mexico,  but  bota 
are  citizens  of  the  United  States;  and   there- 
fore there  ought  to  be  no  question  of  interna- 
tional comity  in   the  case,  further  than  to  in- 
quire whether  the  laws  of  Mexico  give  a  ri?ht 
to  the  plaintiff  to  recover  damages  for  such 
negli^^ence,  and  the  extent  of  such  right.    The- 
laws  of  the  Republic  of  Mexico  create  a  civii 
liability  in  favor  of  a  person  injured  by  negli- 
gence, and  give  a  distinct  civil  remedy  there- 
for, in  the  nature  of  pecuniary  damages.     To- 
the  same  effect  Is  the  law  of  the  state  of  Texas. 
This  action    is    not   barred    by    any  statuie- 
of    the     United    States,    of    the     state    of 
Texai,    or    of    the    Republic    of     Mexico. 
**A  right  arising  under,  or  a  liability  imposed 
by,  either  the  common  law  or  the  statute  of  a 
state  may.  where  the  action  is  transitory,  be 
asserted  and  enforced  in  any  circuit  court  of 
the  United   States  having   jurisdiciion  of  the 
subject-matter  and  the  parties."    Dennick  v. 
Central  R.    Co.  103  U.   8.  11.  86  L.  ed.  439. 
Whether  a  law  is  a  penal  law,  in  the  interna- 
tional sense,  so  that  it  cannot  be  enforced  ia 
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tbe  courts  of  another  state,  depends  upon 
whether  its  purpose  is  to  punish  an  offense 
against  the  public  justice  of  the  state,  or  to 
afford  a  private  remedy  to  a  person  injured 
by  the  wrongful  act  "The  test  is  not  by 
what  name  the  statute  is  called  by  the  legis- 
lature or  the  courts  of  the  state  in  which 
it  was  passed,  but  whether  it  appears  to 
the  tribunal  which  is  called  upon  to  enforce  it 
to  be,  in  its  essential  character  and  effect,  a 
punishment  of  an  offense  against  the  public, 
ora  ^rant  of  a  civil  right  to  a  private  person. 
Id  this  country,  the  question  of  International 
law  must  be  determined  in  the  first  iDStance 
by  tbe  court,  state  or  national,  in  which  the 
auit  is  brought  If  the  suit  is  bi ought  in  a 
circuit  court  of  the  United  States,  it  is  one  of 
those  questions  of  general  jurisprudence  which 
that  court  must  decide  for  itself,  uncontrolled 
by  local  decisions.  Burpfu  v.  Stligman,  107 
U.  S.  20,  33.  27  L.  ed.  359,  365;  Texa9  A  R 
B.  Co.  V.  Cot,  145  U.  S.  593,  606,  86  L.  ed. 
829,  833.  Huntington  v.  AtiriU.  146  U.  8. 
657.  673.  688.  36  L.  ed.  1123.  1129. 1133.  "The 
statute  of  another  state  has,  of  course,  no  ex- 
traterritorial force,  but  rights  acquired  under 
it  will  always,  in  comity,  be  enforced,  if  not 
against  the  public  policy  of  the  laws  of  the 
former.  In  such  cases  the  law  of  the  place 
where  the  rieht  was  acquired,  or  the  liability 
was  incurred,  will  govern  as  to  tbe  right  of  ac- 
tion; while  all  that  pertains  merely  to  the  rem 
edy  will  be  controlled  by  tbe  law  of  the  state 
where  the  action  is  brought  And  we  think 
the  principle  is  tbe  same,  whether  the  ri^ht  of 
action  be  ez  contractu  or  ex  delicto"  EeirickY, 
Minneapolii  <fc  8t,  A  R,  Co.  81  Minn.  11.  47 
Am.  Rep.  771,  approved  by  the  Supreme 
Court  of  the  United  Slates  in  Northern  P.  R. 
Co.  V.  Bahcock,  154  U.  S.  190.  38  L.  ed.  958. 
Tbe  foregoing  propositions  are  not  exactlv 
disputed  by  the  learned  counsel  for  the  defend- 
ant in  error,  but  we  have  thought  best  to  state 
them,  in  order  to  relieve  this  case  of  some  of 
the  judicial  fog  which  has  settled  on  it 

The  first  special  exception  to  the  plaintiff's 
right  of  action  is,  in  substance,  that  the  laws 
of  the  Republic  of  Mexico,  as  pleaded  by  the 
plaintiff,  are  so  vague,  uncertain,  and  dissimi- 
lar to  the  laws  of  this  country,  that  this  court 
Bhould  not  entertain  jurisdiction  thereon  and 
attempt  to  enforce  said  laws.  To  pass  upon 
this  exception,  it  is  pertinent  to  inquire  to  what 
extent  the  proper  understanding  and  construc- 
tion of  the  laws  of  the  Republic  of  Mexico  are 
material  to  tbe  case  made  in  tbe  petition.  Ac- 
cording to  the  rule  declared  in  Herrick  v.  Min- 
neapoiu  db  St.  L,  R.  Co.  81  Minn.  11.  47  Am. 
Rep.  771,  which  rule,  as  we  have  seen,  was 
approved  by  tlte  Supreme  Court  of  the  United 
States  in  JyoH/iern  P.  R.  Co.  v.  Babcock,  154  U. 
8.  190.  88  L.  ed.  958,  tbe  law  of  Mexico  is  to 
be  looked  to  to  determine  whether  thereunder 
an  employee  of  a  railroad  company,  injured  by 
and  through  the  negligence  of  the  company, 
has  a  right  to  recover  in  a  civil  action  damages 
for  such  injury,  and,  if  he  has,  what  is  the  ex- 
tent of  such  right  On  this  inquiry,  we  are  of 
opinion  that  the  law  of  Mexico,  instead  of 
being  vague  and  uncertain,  is  clear  and  spe- 
cific, Article  11  of  the  Mexican  Federal  Penal 
Code,  and  articles  301.  804,  305.  806,  807.  3G8, 
and  326  of  book  2  of  the  same  Code,  as  pleaded, 
88  L.  R.  A. 


confer  on  any  person  injured  by  and  through 
the  negligence  of  another  a  right  to  recover  in 
a  civil  proceeding  all  the  actual  damages  sus- 
tained. Article  330  of  the  same  Code  providea 
that  masters  may  be  held  civilly  liable,  through 
their  clerks  and  servants,  according  to  the  pro- 
visions of  articles  826  and  827,  for  tbe  negli- 
gence of  said  clerks  and  servants  within  the- 
scope  of  their  employment.  Article  194  of  the 
act  of  Congress  of  December  15. 1881,  declares 
that  railway  companies  are  liable  for  all  faults 
or  accidents  which  occur  through  tardiness, 
negligence,  imprudence,  or  want  of  capacity 
of  their  employees.  Certainly  these  laws,  m> 
clearly  defining  negligence  and  the  civil  rights 
resultmg  therefrom,  ought  not  to  be  rejected 
as  too  vague  and  indefinite  to  be  administered 
by  Intelli^nt  courts  and  judges. 

But  it  ]s  excepted  that  these  laws  are  dis- 
similar to  the  laws  of  this  country  (»'.  e.,  of 
Texas),  and  too  dissimilar  to  be  administered 
by  tbe  court.  The  alleged  dissimilarity  hav- 
ing such  grave  results  is  not  pointed  out  in  tbe 
exception.  The  brief  of  the  learned  counsel 
for  tbe  defendant  in  error  is  but  little  more 
specific,  and  that  little  by  way  of  argument 
that  the  law  of  Mexico,  as  pleaded,  requires  a 
judicial  determination  of  the  infraction  of  the 
penal  law  of  Mexico  as  a  condition  precedent 
to  a  suit  for  civil  damages,  and  that  sucb  crim- 
inal proceedings,  have  not  been  commenced,, 
whereby  all  pending  civil  proceedings  would 
be  stayed,  under  article  26  of  the  tran*>itory 
law  of  the  Penal  Code  of  Mexico;  and,  further,, 
that  the  petition  should  show,  but  does  not. 
that  tbe  judge  who  took  cognizance  of  this  suit 
endeavored  to  procure  an  agreement  of  the  par- 
ties to  a  compromise  of  the  controversy  as  re- 
quired by  article  813  of  the  Mexican  Code  be- 
fir  re  proceeding  to  adjudication  hereof.  Article 
26  of  the  transitory  law  (Penal  Code)  and  arti- 
cle 818  of  tbe  Penal  Code,  as  pleaded,  relate 
wholly  to  matters  of  procedure,  and  do  not 
affect  the  risbt.  nor  even  the  remedy.  Article 
327  of  tbe  Penal  Code  provides  that  the  civil 
liability  shall  exist  without  regard  to  whether 
the  defendant  be  absolved  or  condemned  to 
criminal  liability:  and  article  298  of  the  act  of 
Congress  of  Deccmt>er  15,  1881,  expressly  re- 
serves the  right  of  individuals  through  in- 
demnity and  the  liability  which  the  companies 
mav  have  incurred  through  criminal  acts  or 
omissions  committed  by  them.  If,  however,, 
it  should  be  conceded  that  there  is  dissimilarity 
between  the  law  of  Mexico  giving  the  right  of 
action  and  the  law  of  Texas,  in  which  state  it 
is  sought  to  enforce  the  right,  it  does  not  ap- 
pear that  such  dissimilarity  extends  so  far  aa 
to  conflict  with  the  settled  public  policy  of  the 
state  of  Texas. 

"But  it  by  no  means  follows  that,  because 
the  statute  of  one  state  differs  from  the  law  of 
another  state,  therefore  it  would  be  held  con  - 
trary  to  tbe  policy  of  the  laws  of  the  latter 
slate.  Every  day  our  courts  are  enforcing 
rights  under  foreign  contracts  where  the  lex 
Iffci  contractus  and  the  lex  fori  are  altogether 
different,  and  yet  we  construe  these  contracts 
and  enforce  rights  under  them  according  to> 
their  force  and  effect  under  the  laws  of  the 
state  where  made.  To  justify  a  court  in  refus- 
ing to  enforce  a  right  of  action  which  accrued 
under  the  law  of  another  state,  because  against 
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the  policy  of  our  laws,  it  must  appear  that  it 
is  agaiost  good  morals  or  nalural  justice,  or 
ihat,  for  some  other  such  reason,  the  enforce- 
ment of  it  would  be  prejudicial  to  the  general 
Interests  of  our  own  citizens.  If  the  state  of 
Iowa  sees  fit  to  impose  this  liability  upon  those 
operating  railroads  within  her  bounds,  and  to 
make  it  a  condition  of  the  employment  of  those 
who  enter  their  service,  we  see  nothing  in  such 
«  law  repugnant  either  to  good  morals  or  na- 
tural justice,  or  prejudicial  to  the  interests  of 
our  own  citizens."  Berriek  ▼.  Minneapnlu  d 
fit.  L.  R.  Co.  81  Minn.  11,  47  Am.  Rep.  711. 
4See  also  Biggins  v.  Central  New  England  dt  W, 
R.  Co.  155  Mass.  176. 

In  Buniington  v.  Attrill,  146  U.  S.  670,  36 
L.  ed.  1128.  the  supreme  court  says:  *'In  or- 
<]cr  to  maintain  an  action  for  an  injury  to  the 
person  or  to  movable  property,  some  courts 
liave  held  that  the  wrong  must  be  one  which 
would  be  actionable  by  the  law  of  the  place 
where  the  redress  is  sought,  as  well  as  by  the 
iaw  of  the  place  where  the  wrong  was  done. 
See,  for  example,  T?ie  Bailey,  L.  R.  2  P.  C. 
193,  204;  PhiUips  v.  Kyre,  L.  R.  6  Q.  B.  1,  28. 
29;  TJie  M.  Moxham,  L.  R.  1  Prob.  Div.  107. 
Ill:  Wooden  v.  Western  N,  T.  db  P.  R.  Co.  126 
N.  Y.  10.  13  L.  R.  A.  458;  Ash  v.  Baltimore  d 
O.  R.  Co,  72  Md.  144.  But  such  is  not  the  law 
of  this  court.  By  our  law,  a  private  action 
may  be  maintained  in  one  state,  if  not  contrary 
to  its  own  policy,  for  such  a  wrong  done  In 
another  and  actionable  there,  although  a  like 
wrong  would  not  be  actionable  in  the  state 
where  the  suit  is  brought.  Smith  v.  Condry, 
42  U.  8. 1  How.  28,  11  L.  ed.  85;  Tlie  China 
y.  Wahh,  74  U.  S.  7  Wall.  53,  64,  19  L.  ed.  67, 
71;  The  Scotland,  105  U.  S.  24,  29,  26  L.  ed. 
1001,  1003;  Dennick  v.  Central  R,  Co.  108  U.  8. 
11,  26  L.  ed.  489;  Texas  A  P.  R,  Co.  v.  Cot, 
145  U.  S.  593,  36  L.  ed.  829." 

The  second  special  exception  is  that  the  pe- 
lition  does  not  show  any  reason  why  plaintiff 
did  not  sue  for  damages  for  said  injuries  in 
the  Republic  of  Mexico,  and  this  on  the  ground 
that  the  injury  sustained  by  the  plaintiff  oc- 
<;urred  in  the  Republic  of  Mexico,  and  any 
Tight  of  action  which  he  may  have  is 
controlled  by  the  laws  of  said  Republic; 
und  it  appears  that  the  defendant  has,  ever 
since  the  injury,  maintained  its  line  of 
railroad  in  said  Republic,  and  continued  to 
possess  its  property  in  said  Republic.  We  are 
familiar  with  the  exception  of  the  pendency 
-of  another  suit  between  the  same  parties 
-on  the  same  cause  of  action  in  another  court 
of  the  same  jurisdiction,  but  this  is  our  first 
Introduction  to  an  exception  that  the  plaintiff 
<'annot  maintain  a  cause  of  action  in  a  court 
having  jurisdiction  ratione  persona  and  ra- 
Hone  maiericB,  because  the  plaintiff  could  have 
instituted  his  action  in  some  other  court  that 
would  have  had  like  jurisdiction.  It  has  been 
-conclusively  shown  that  although  the  injury 
for  which  plaintiff  sues  occurred  in  the  Republic 
-of  Mexico,  and  that  his  right  to  recover  dam- 
ages is  controlled  by  the  laws  of  said  Republic, 
yet  the  plaintiff  has  a  ri^ht  to  sue  in  the  cir- 
<ruit  court.  That  the  petition  shows  that  the 
defendant  owns  and  operates  a  railroad  in  the 
Republic  of  Mexico  does  not  appear  to  be  a  very 
irood  reason  for  the  courts  of  Texas  to  decline 
jurisdiction,  particularly  where  the  same  peti- 
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tion  shows  that  the  defendant  owns  and  oper- 
ates part  of  the  same  line  of  railroad  in  the 
state  of  Texas. 

The  third  special  exception  is,  in  substance 
and  effect,  that  a  judgment  in  favor  of  plain- 
tiff, awarding  him  damages  for  the  injuries 
sustained,  would  not  be  a  final  determination 
of  the  rights  between  the  parties,  but  that 
thereafter  the  plaintiff,  under  the  law  of 
Mexico,  would  have  the  right  to  bring  suits 
from  time  to  time,  and  recover  in  said  suits,  if 
his  said  injury  is  continuing  or  permanent. 
This  exception  appears  to  be  based  upon  arti- 
cle 306  of  the  Penal  Code  of  Mexico,  which  is 
as  follows:  "Art.  306.  The  condition  re- 
quired by  the  two  preceding  articles,  that  the 
damages  and  injuries  should  be  actual,  shall  not 
prevent  that  the  ihdemilification  of  subsequent 
damages  and  injuries  be  exacted  by  a  new  suit, 
when  they  shall  have  accrued:  If  they  pro- 
ceed directly  from,  and  as  a  necessary  conse- 
quence of,  the  same  act  or  omission  from  which 
resulted  the  previous  damages  or  injuries." 

The  purport  of  this  article  is  that  if  damages 
accrue  after  the  first  suit,  which  damages  pro- 
ceeded directly  from,  and  as  a  necessary  con- 
sequence of,  same  negligence,  such  damages 
may  be  made  the  subject  of  a  second  suit;  and 
the  article  clearly|has  reference  only  to  damages 
which  accrue  after  the  first  suit,  and  which  were 
not  known  to  exist  at  the  time  such  suit  was 
brought  and  determined.  It  was  evidently  in- 
tended to  give  a  party  injured  through  negli- 
gence full  actual  damages,  although  iiot 
known  or  contemplated  at  the  time  of  the  first 
suit.  The  adjudication  under  the  Mexican  law 
in  the  first  suit  is  as  final  as  to  all  injuries  known 
to  exist  or  existing  at  the  time  of  the  suit  as  is 
an  adjudication  in  our  courts.  In  this  connec- 
tion the  following  from  the  opinion  of  Chief 
Justice  James  in  Mexican  Nat.  R,  Co,  v.  Jack- 
ton  (Tex.  Civ.  App.)  82  S.  W.  234,  285,  is  di- 
rectly in  point,  and  we  agree  with  the  reason- 
ing and  conclusion:  "The  well-established 
rule  of  law  is  that  we  are  to  look  to  the  laws 
of  Mexico  for  what  pertains  to  the  rights  of 
the  parties  and  to  our  laws  and  practice  for 
what  applies  to  the  remedy.  Northern  P.  R, 
Co.  V.  BohcocK  154  U.  S.  190,  88  L.  ed.  958; 
Berriek  v.  Minneapolis  A  St,  L.  R,  Co,  81 
Minn.  11,  47  Am.  Rep  771:  Knig?U  v.  Wett 
Jersey  R.  Co.  108  Pa.  260.  56  Am.  Rep.  200. 
There  is  no  fundamental  difference  as  to  the 
measure  of  damages.  The  actual  damage  the 
injured  party  has  sustained  and  will  after- 
wards sustain  is  souirht  to  be  arrived  at  and 
redressed  in  both  jurisdictions.  The  end 
sought  in  both  countries  is  compensation.  The 
allowance  of  a  new  suit  for  injuries  that  de- 
velop later  demonstrates  the  purpose  of  the 
Mexican  law  to  secure  to  the  injured  party  his 
right  to  complete  and  actual  damages.  The 
case  is  not  like  those  in  which  it  appears  that 
the  foreiern  law  limits  the  amount  of  damaises 
recoverable  to  a  certain  sum,  where  it  is  held 
that  the  domestic  court  will  not  render  judg- 
ment in  excess  of  such  sum.  The  limit  and 
standard  in  both  countries  is  compensation, 
and  the  power  to  reduce  the  allowance  in  fa- 
vor of  defendant,  and  the  right  to  a  new  suit 
in  favor  of  plaintiff,  for  unconsidered  damages, 
are  all  merely  the  means  of  attaining  and  enfor- 
cing actual  damages.    It  is  observed  that  ex- 
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cmplary  damages  were  not  asked  or  allowed  io 
this  case.  Our  opinion  on  this  branch  of  the 
<ase  is  that  the  difference  in  the  mode  of  arriv- 
ing at  and  administering  the  damages  is  a  mat- 
ter that  affects  the  remedy  only,  and  therefore 
offers  DO  obstacle  to  the  exercise  of  jurisdic- 
tion by  our  courts.  Story,  Confl.  L.  §  SOId, 
It  was  proper  to  proceed  according  to  our  law 
practice,  as  the  court  did  in  this  instance,  in 
ascertaining  the  entire  damages  and  awarding 
•execution." 

The  fourth  special  exception  sustained  by 
the  court  below  is  that  the  petition  fails  to 
-show  that  the  judge  of  the  circuit  court,  or  any 
judge  having  cognizance  of  the  matter,  had 
endeavored  to  have  the  amount  and  terms  of 
the  payments  for  plaintiff's  injuries  aereed 
upon  between  the  parties  as  required  of  the 
jiKiges  In  Mexico  under  article  813  of  the  laws 
•of  said  Republic.  We  have  already  held  that 
this  article  relates  merely  to  procedure,  and 
-does  not  affect  the  right,  nor  even  the  remedy. 
The  procedure  provided  for  in  said  article  318 
is,  as  we  are  informed,  a  practice  enjoined  in 
suits  on  contracts  as  well  as  torts,  and  is  de- 
rived from  the  civil  law. 

The  fifth  special  exception  is  that  according 
to  the  laws  of  Mexico,  as  pleaded,  the  plnintiff 
has  no  right  to  recover  damages  in  a  civil  suit 
unless  he  shows  that  the  acts  of  the  defendant 
which  caused  the  injury  constituted  a  crime 
under  said  laws  of  Mexico;  that  the  recovery 
in  said  civil  suit  is  penal  in  its  nature;  that  the 
-circuit  court  cannot  enforce  the  penal  laws  of 
the  Republic  of  Mexico,  and  that  the  laws  of 
said  Republic  do  not  sufficient] v  define  what 
acts  are  made  penal  under  said  laws  to  enable 
the  court  to  juage  whether  or  not  said  acts  by 
which  said  injury  was  caused  are  penal  within 
the  meaning  of  the  law,  to  entitle  the  plaintiff 
io  any  recovery  in  a  civil  action  therefor.  It 
appears  from  the  laws  pleaded  that  a  civil  ac- 
tion lies  in  the  courts  of  Mexico  for  the  negli- 
gent wrongs  complained  of,  and  although  by 
the  laws  of  Mexico  the  wrongful  acts  of  the 
defendant,  as  alleged  in  the  petition,  may  con- 
stitute a  negligent  crime,  it  does  not  appear 
-that  the  liability  of  defendant  to  the  plaintiff 
for  the  injuries  complained  of  depends  in  any 
way  upon  the  criminal  prosecution  or  convic- 
tion 01  the  defendant.  Article  837,  Mexican 
Code;  articles  104, 298,  Act.  Ck)ng.  December  1 5, 
1881.  And  see  Huntington  v.  AttriU,  146  U. 
S.  670,  36  L.  ed.  1126. 

The  recovery  sought  in  this  case  is  not  penal, 
hut  is  for  the  individual  benefit  of  the  plaintiff, 
and  inures  in  no  way  to  the  benefit  of  the  pub- 
lic. The  court  is  not  asked  in  this  action  to 
•enforce  any  penal  law  of  the  Republic  of 
Mexico,  but  merely  to  enforce  the  civil  right 
of  the  defendant  granted  by  the  laws  of 
Mexico,  occasioned  by  an  act  of  negligence 
such  as  gives  a  right  of  action  under  the  law 
in  any  civilized  country. 

The  sixth  special  exception  is  that,  accord- 
ing to  article  328  of  the  laws  of  the  Republic 
of  Mexico,  a  recovery  may  be  had,  not  only  for 
the  damages  sustained  by  reason  of  the  injuries 
complained  of,  but  the  judge  trying  the  case 
may  award  as  extraordinary  indemnity  any  sum 
that  he  may  determine,  considering  the  social 
X)OAition,  etc.,  of  the  party  injured;  and  the 
argument  is  that  the  said  law  is  against  natural 
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justice,  and  that  to  discriminate  in  favor  of  or 
against  a  litigant  nccording  to  his  social  position 
is  against  the  policy  of  our  law.  Counsel  for 
the  plaintiff  answers  this  exception  as  follows: 

*'Tbere  is  no  law  requiring  us  to  sue  tor  ex- 
traordinary indemnity,  and  we  have  not  done 
so;  and  the  fact  that  we  might  have  done  so  in 
the  Republic  of  Mexico  is  no  reason  why  we 
should  not  sue  for,  in  this  country,  such  dam- 
ages as  are  otherwise  permissible.  .  .  .  The 
fact  that  the  defendant  is  sued  in  a  forum 
where  extraordinary  damages  cannot  be  recov- 
ered is  a  matter  for  which  he  ought  to  thank 
heaven,  take  courage,  and  say  no  more  about 
it.  He  certainly  cannot  complain.  Suppose 
the  law  of  one  country  should  give  exemplary 
damages  under  circumstances  such  as  that  the 
laws  of  our  country  would  not  give?  Could 
it  be  supposed  that  that  was  a  reason  for  this 
court  refusing  to  give  such  damages  as  are  per- 
missible under  our  laws?  If  the  law  of  Mex- 
ico giving  extraordinary  indemnity  consider- 
ing the  social  position  is  against  natural  justice 
and  the  policy  of  our  laws,  that  would  be  a 
good  reason  why  the  courts  of  this  country 
should  not  give  extraordinary  indemnity.  But 
certainly  it  is  no  reason  why  thej  should  not 
give  ordinary  indemnity  such  as  is  consistent 
with  natural  justice  and  our  policy." 

This  answer  seems  to  dispose  of  the  sixth  ex- 
ception conclusively. 

The  seventh  special  exception  reiterates  the 
charge  of  vagueness  and  indefiniteness  of  the 
Mexican  law  involved,  and  is  disposed  of  by 
what  has  been  said  with  regard  to  the  first 
special  exception. 

To  support  the  ruling  of  the  circuit  court 
sustaining  the  foregoing  special  exceptions,  the 
learned  counsel  for  the  defendant  in  error  re- 
lies solely  upon  a  decision  of  the  supreme  court 
of  the  state  of  Texas  in  Mexican  Nai,  R,  Co.  v. 
Jackson,  89  Tex.  107,  31  L.  R.  A.  276.  That 
was  a  case  in  most  respects  similar  to  the  one 
under  present  consideration;  differing,  how- 
ever, in  one  or  two  important  points,  which 
will  be  hereafier  noticed.  The  first  proposi- 
tions in  Mexican  Nat.  R.  Co.  v  Jackson^  89 
Tex.  107,  81  L.  R.  A.  276,  affecting  the  ruling 
here,  are  as  follows: 

"This  is  a  transitory  action  and  may  be 
maintained  in  any  place  where  the  defendant 
is  found,  if  there  be  no  reason  why  the  court 
whose  jurisdiction  is  invoked  should  not  en- 
tertain the  action.  The  plaintiff,  however, 
has  no  legal  right  to  have  his  redress  in  our 
courts:  nor  is  it  specially  a  question  of  comity 
between  this  state  and  the  government  of  Mex- 
ico, but  one  for  the  courts  of  this  state  to  de- 
cide, as  to  whether  or  not  the  law,  by  which 
the  right  claimed  must  be  determined,  is  such 
that  we  can  properly  and  intelligently  admin- 
ister it,  with  due  regard  to  the  rights  of  the 
parties.  Gardner  v.  Thomas,  14  Johns.  134,  7 
Am.  Dec.  AA.b\  Johnson  v.  Dalion,  1  Cow.  543, 
13  Am.  Dec.  564.  The  decisions  of  this  court 
(well  sustained  by  high  authority)  establish  the 
doctrine  that  the  courts  of  this  state  will  not 
undertake  to  adjudicate  rights  which  origi- 
nated in  another  state  or  country,  under  stat- 
utes materially  different  from  the  law  of  this 
state  in  relation  to  the  same  subject,  f^,  Louis, 
L  M,  A  S.  R.  Co,  V.  MeCormiek,  71  Tex.  660, 
1  L.  R.  A.  804:  Texas  db  P.  B.  Co,  ▼.  Bie^ards, 


UnIT£D  StaTBB  CiBCUTT  CoUBT  of  AFPBAL8. 


Afb., 


68  Tex.  875.  Many  diflQcnltiefl  would  present 
themselves  in  an  attempt  to  determine  the  mean- 
ing of  the  Mexican  law  and  apply  it  in  giving  re 
dress  to  the  parties  claiming  rights  under  it. 
We  understand  the  Mexican  courts  are  not 
governed  by  precedent,  and  we  have  no  access 
to  reports  of  adjudicated  cases  of  those  courts 
from  which  we  could  ascertain  their  inter- 
pretation of  these  laws." 

It  is  to  be  noticed  that  the  action  was  one  in  a 
court  of  the  state  of  Texas  brought  by  a  citi- 
sen  of  that  state  against  a  foreign  corporation, 
and  that  the  suit  before  us  is  one  brought  in  a 
court  of  the  United  States  by  a  citizen  of  the 
United  States  against  another  citizen  of  the 
United  States.  In  the  Texas  esse  the  right  to 
sue  may  be  affected  by  comity.  In  our  case 
the  right  to  sue  is  specitically  granted  by  the 
statute. and  appears  to  be  absolute.  Gardner  v. 
Thomas,  and  Johnaon  v.  Dalton,  cited  above, 
were  cases  in  which  one  British  subject 
sued  another  British  subject  (both  sailors) 
in  the  state  of  New  York  to  recover  dam- 
ages for  assault  and  battery  committed  on 
board  a  British  ship  on  the  high  seas.  In 
Gardner.Y,  Thomas  the  court  admitted  jurs- 
diciion,  but  refused  to  hear  the  case  on  mo- 
tives of  policy.  In  Johnson  y.  Dalton  the 
court  approved  Gardner  v.  Thomas^  but  con- 
cluded that,  as  the  plaintiff  left  or  abandoned 
the  vessel  in  the  port  of  New  York,  the  court 
ought  to  entertam  jurisdiction.  These  two 
cases  are  not  very  persuasive  in  determining 
as  to  the  right  of  a  citizen  of  Texas  to  sue  in 
his  own  court  and  t>efore  his  own  judge.  The 
Texas  cases  cited  were  actions-  for  damages 
caused  by  the  death  of  the  injured  party,  where 
it  was  held  that  the  courts  of  Texas  will  not 
entertain  such  actions  if  founded  upon  a  law 
which  is  materially  different  from  the  law  of 
that  state.  The  rule  declared  may  be  correct 
and  binding  on  the  courts  of  the  state  of 
Texas,  but  the  rule  in  this  regard  binding  on 
the  courts  of  the  United  States  is  to  the  con- 
trary, and  is  found  peremptorily  declared  in 
Denniek  v.  Central  R.  Co,  103  U.  S.  11,  36  L. 
ed.  489.  The  difficulties  which  present  them- 
selves in  determiniog  the  meaning  of  the  Me.\i- 
oan  law  and  in  apply  log  it  to  give  redress  to 
the  parties  claiming  rights  under  it,  we  have 
already  sufficiently  considered.  As  to  the 
.Mexican  couits  not  being  governed  by  prece- 
dent, and  having  no  reports  of  adjudicated 
cases,  we  concur  with  what  Chief  Justice  Fly 
so  well  says  in  Mexican  C.  B.  Co.  v.  Mitten 
(Tex.  CMv.  App.) 38  S.  W.  2»2:  '•Dissimilarity 
of  the  laws,  however,  was  not  the  sole  ground 
upon  which  the  aid  of  our  courts  was  denied 
to  Jackson,  but  other,  and,  to  us,  novel,  rea- 
sons were  given  why  the  right  should  be  de- 
nied; among  the  number  being  the  difficulties 
that  would  beset  Texas  courts  in  determining 
the  meaning  of  Mexican  laws.  On  this  point 
it  is  said:  'We understand  the  Mexican  courts 
are  not  governed  by  precedent,  and  we  have 
no  access  to  reports  of  adjudicated  cases  of 
those  courts  from  which  we  could  ascertain 
their  interpretation  of  these  laws.'  If  it  be 
true  that  the  Mexicans  have  no  precedents, and 
keep  no  lecord  of  adjudicated  cases,  it  would 
seem  that  a  Mexican  court  would  be  in  no  bet- 
ter (losition  to  follow  in  the  track  of  the  de- 
cisions than  would  an  American  court,  and 

88  L.  a  A. 


while  'it  is  well  settled  that,  if  one  state  under- 
takes to  enforce  a  law  of  another  state,  the  in- 
terpretation of  that  law,  as  fixed  by  the  courts- 
of  the  other  state,  is  to  be  followed,'  still  it 
does  not  follow  that  where  the  other  state  has 
not  interpreted  its  laws,  or  has  failed  to  record 
its  interpretations,  this  state  should  therefore 
refuse  to  extend  a  remedy  for  a  wrong  in- 
flicted on  a  citizen  wiUiin  the  borders  of  such 
foreign  state.  In  many  of  the  cases  in  which 
jurisdiction  has  been  assumed  or  held  to  at- 
tach in  the  courts  of  one  state  when  the  wrong 
was  perpetrated  in  another,  the  offending 
party  had  removed  from  the  latter  state;  but 
we  have  found  no  case  where  the  fact  of  removal 
was  made  the  ground  for  assuming  jurisdic- 
tion. Our  courts  either  have  jurisdiction  of 
the  class  of  cases  we  are  discussing,  or  ttiey 
have  not;  and  the  question  of  whether  a  man 
has  voluntarily  resorted  to  our  courts,  or  been 
forced  into  them,  or  whether  commerce  be- 
tween Mexico  and  Texas  will  be  injured  or 
protected  by  compelling  the  payment  by  a  cor- 
poration of  damages  for  the  wrongs  it  has  in- 
flicted, or  the  condition  of  our  dockets,  can 
have  no  weight  or  force  in  determining  juris- 
diction. These  are  considerations  that  might- 
possibly  address  themselves  to  the  notice  of 
legislatures,  but  not  to  the  determination  of 
courts.  Courts  are  not  at  liberty  to  assume  or 
decline  jurisdiction  upon  speculative  grounds, 
or  for  reasons  of  public  policy.  Ptrcival  v. 
Bickey,  IS  Johns.  2JS7,  9  Am.  Dec.  210.  We 
are  not  willing  to  subscribe  to  the  doctrine  that 
a  citizen  of  Texas  who  has  suffered  wrongs, 
transitory  in  their  nature,  in  a  foreign  coun- 
try, at  the  hands  of  one  who  has  his  legal 
domicil  in  this  state,  before  he  can  obtain 
redress  at  the  hands  of  our  courts  must  show 
that  he  has  be^n  refused  aid  in  the  foreign 
courts,  and  make  it  appear  that  he  comes  to  tne- 
courts  of  his  own  country  unwillingly  and  as- 
a  last  resort.  Jurisdiction  of  a  cause  should 
not  be  made  to  depend  upon  any  such  state  of 
circumstances.  If  the  construction  placed 
upon  the  decision  in  the  Jackson  Case  be  ihe- 
true  one, — ^and  some  of  its  expressions  would 
seem  to  justify  the  construction, — it  is  a  prac- 
tical denial  of  remedies  for  wrongs  that  may 
be  inflicted  by  one  of  our  citizens  upon  another 
in  Mexico,  by  relegating  him  to  a  trial  in  the 
courts  of  a  country  where  the  laws  are  said  to 
be  enforced  without  precedent  or  authority, 
and  which  laws  are  claimed  to  be  so  uncertain 
and  obscure  that  our  courts  cannot  undertake 
to  construe  them.  We  are  not  willing  to  sub- 
scribe to  such  doctrine,  and  will  not  extend  the 
scope  of  the  decision  referred  to  beyond  the 
purview  of  the  fact  of  that  case.  We  hold 
that  the  petition  showed  a  cause  of  action,  and 
that  the  district  court  of  El  Paso  county  had 
jurisdiction  of  the  case." 

Following  the  above  quoted  propositions, 
the  supreme  court  in  the  case  cited  elaborates^ 
in  regard  to  the  dissimilarity  between  Mexican 
law  and  the  law  of  Texas,  and  holds  that  this- 
dissimilarity  is  sufficient  to  warrant  the  courts- 
of  Texas  in  refusing  to  entertain  jurisdiction. 
The  court  next  finds  that  another  reason  for  re- 
fusing to  entertain  jurisdiction  exists  in  the  fact 
that  the  Mexican  National  Railroad  Company 
owns  and  operates  a  railroad  in  Mexico:  and  a» 
a  matter  of  comity  to  the  people  of  Mexico^ 
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«Dd  as  a  matter  of  policy  towards  the  growing  | 
commerce  between  Tezu  and  Mexico,  and  out 
of  consideration  for  the  overburdened  condi- 
tioD  of  the  dockets  of  the  Texas  courts,  the 
<oart  holds  the  Texas  courts  ought  not  to  en- 
taiD  suits  for  negligence  brought  against  rail- 
road companies  operating  lines  in  Mexico, 
where  the  plaintiff  chooses  the  Texas  jurisdic- 
tioD  from  convenience,  and  not  from  necessity. 
The  petition  in  the  case  at  bar  shows  a  fact  not 
appearing  in  the  Jackton  Ccue,  i.  e.,  that  the 
Mexican  National  Railroad  extends  into  and  is 
operated  in  the  state  of  Texas;  and  that  being 
the  case  and  as  the  plaintiff  has  a  right  to  sue 
in  the  circuit  court,  we  doubt  if  the  locality  of 
the  defendant's  railroad,  given  as  sufficient  for 
DODsuiting  Jackson  in  the  courts  of  the  state  of 
Texas,  is  sufficient  to  nonsuit  the  present  plain- 
tiff in  the  circuit  courts  of  the  United  States 
fitting  in  Texas.  The  question  of  intema- 
tionaf  comity  is  controlled  and  decided  by  in- 
ternational law  and  custom,  and  the  decisions 
<^   local  cotiris  are  not    controlling  in  the 


courts  of  the  United  States.  Huntington  v. 
Atirill,  146  U.  S.  670, 86  L.  ed.  1128;  Qrefifie»  v. 
Neal,  57  Fed.  Rep.  816.  Clenrly  the  opinion 
and  decision  of  the  supreme  court  of  tbc  state  of 
Texas  ought  not  to,  and  do  not,  control  in  the 
proper  decision  of  the  questions  here  involved. 
Our  lengthy  discussion  of  the  case  comes  from 
our  high  appreciation  of  the  acknowledged 
ability  of  the  Judges  of  that  court,  and  in  def- 
erence to  our  learned  brother  of  the  circuit 
court,  who  appears  to  have  followed  the  same. 

Having  considered  the  important  questions 
presented  in  this  case  in  the  light  of  the  numer- 
ous authorities  cited  by  counsel,  and  man^ 
others  within  our  reach,  we  conclude  that  nei- 
ther in  reason  nor  on  authority  are  the  special 
exceptions  to  the  amended  original  petition 
well  founded. 

The  judgment  of  the  Cirevit  Court  is  revereed, 
and  the  case  remanded,  with  instructions  to 
overrule  the  special  exceptions,  and  thereafter 
proceed  in  the  trial  and  determination  of  the 
case  according  to  law. 
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1.  Aa  appUoatloii  for  a  policy  of  insnr- 
ajkoe  in  BOnnesota  on  property  located  io 
Washington  which  Is  delivered  by  the  company 
on  a  certain  day  In  the  latter  state  will  be  beld  to 
have  been  before  a  transfer  of  the  property 
which  took  place  two  days  before  the  policy  was 
delivered,  for  the  purpose  of  determining  the 
truthfulness  of  a^tatement  as  to  the  title  to  the 
property. 

13.  A  vloUirtioii  of  the  ctrdinmry  stipola- 
tion  in  a  mort^a^  danse  on  an  insnr* 
anee  policy  that  the  mortgagee  will  notify 
the  Insurer  of  a  change  of  title  to  the  property  Is 
not  a  ground  for  forfeiture  of  the  policy,  but  is 
merely  a  breach  of  oontract  for  which  an  action 
for  damages  will  lie  if  tbe  Insurer  is  injured. 

3.  Chmng^  of  title  by  deed  from  mort* 
ga^WP  to  mortgagfoe  in  tbe  interral 
betvreen  tbe  application  by  the  mortgagee 
for  insurance  on  the  property  and  delivery  of  tbe 
policy  will  not  render  the  losuraooe  void  for  false 
description  of  the  property  as  belonging  to  the 
mortgagor  if  the  facta  of  the  existence  of  the 
mortgage  and  the  pendency  of  foreclosure  pro- 
ceedings are  stated  in  the  application. 

4.  A  conveyance  from  tbe  mortgwLgor 
to  movt^B^ee  prior  to  tbe  date  of  tbe 
fire*  which  la  not  accepted  until  after  that  date, 
will  not  avoid  a  policy  of  insurance  on  tbe  prop- 
erty for  change  of  title,  since  the  mortgagee  may 


keep  his  mortgage  alive  and  prevent  its  merging 
in  the  title  if  it  is  to  hla  interest  to  do  so. 

(June  18, 1807.) 

APPEAL  by  plaintiff  from  a  jud/rment  of 
the  Superior  Court  for  Spokane  County  in 
favor  of  defendant  io  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a  pol- 
icy of  fire  insurance.     Ueverted. 

The  facts  are  stated  in  the  opinion. 

Mr,  Mark  F.  Mendenball*  for  appellant: 

The  application  for  insurance  beiog  true  as 
to  title  when  made,  and  defendant's  agents  re- 
writiofi:  tbe  insurance  some  time  laier,  with 
full  knowledge  of  the  foreclosure  suit,  and 
without  making  any  further  inquiries  as  to  tbe 
title  at  the  time  of  rewriting  the  insurance,  the 
agents'  acts  bound  tbe  defendant:  they  bad 
full  power  to  approve  risks  and  write  and  de- 
liver policies,  and  the  burden  was  on  defend- 
ant to  inquire  as  to  any  mutation  in  the  title 
in  the  interim  between  August  14  and  August 
80,  1893;  and  defendant  is  now  estopped  to 
deny  its  liability  and  take  refuge  behind  the 
oversight  of  its  agents. 

Uensehel  v.  Oregon  F.  A  M.  Ins.  Co.  4  Wash. 
476,  488;  Mesterman  v.  Edme  MuL  Ins,  Co,  5 
Wash.  524;  Hart  v.  Ningara  F,  Ins,  Co.  9 
Wash.  620,  27  L.  R.  A.  86;  Kahn  v.  Trnderit 
Ins,  Co,  (Wyo.)  84  Pac.  Rep.  1068;  Hoose  v. 
Prescott  Ins,  Co.  84  Mich.  809,  11  L.  R.  A.  340; 
Apres  V.  Hartford  F.  Ins.  Co,  17  Iowa,  176. 
and  21  Iowa.  186  and  198;  National  Mut.  F, 
Ins,  Co,  V.  Barnes,  41  Kan.  161:  Foncard  v. 
Continental  Ins.  Co,  142  N.  Y.  882,  25  L.  R. 
A.  637;  Watertoton  F.  Ins,  Co,  v.  Orover  dk  B, 


Nora— As  to  the  right  of  a  mortgagee  to  the 
benefit  of  insurance  taken  in  the  mortgagor^ 
name,  see  note  to  Cblpman  v.  Oarroll  (Kan.)  25  L. 
R.  A.  806;  also  Palmer  8a v.  Bank  v.  Insurance  Co. 
of  N.  A.  (If  ass.)  8S  L.  B.  A.  61&. 
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Ab  to  the  effect  of  a  mortgage  slip  In  such  case, 
see  note  to  Pbenix  Ins.  Co.  v.  Omaha  Loan  &  T.Co. 
(Neb.)  25  L.  U.  A.  879:  also  Hardy  v.  Lancashire 
Ins.  Co.  (Mass.)  83  L.  B.  A«  SO. 
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Sewing  Maeh.  Co,  41  Mich.  181«  82  Am.  Hep. 
146;  Fire  As90.  of  Philadelphia  r.  Laning 
(Tex.  Civ.  App.)  81  8.  W.  682;  1  May.  Ins. 
p.  15;  Thomason  v.  Capital  Ins.  Co,  92  Ibwa, 
72;  Day  ▼.  Havokeye  Ins,  Co,  72  Iowa,  598; 
Hartford  F,  Ins,  Co.  v.  King,  106  Ala.  519. 

The  truth  or  falsity  of  the  represeDtation  as 
to  ownership  and  tille  in  the  land  and  build- 
ings cannot  affect  plaintiff's  right  to  recover; 
the  mortgage  plaintiff  bad  an  insurable  inter- 
est in  the  property,  wholly  independent  of  the 
owner,  and  the  courts  have  been  always  lib- 
eral to  protect  an  insurable  interest,  although 
m  i  Bfitatfid 

1  May.  Ins.  §§  80-83;  1  Wood,  Fire  Ins. 
g§  119,  266,  281,  282;  Excelsior  F.  Ins.  Co.  v. 
Hoyal  Ins.  Co.  55  N.  Y.  848, 14  Am.  Rep.  274; 
Dooly  V.  Hanover  F.  Ins.  Co.  16  Wash.  155; 
Michigan  F.  A  M,  Ins.  Co.  v.  Wich,  8  Colo. 
App.  409;  Williams  v.  Roger  Williams  Ins.  Co. 
107  Mass .377, 9  Am.  Rep. 44.  See  note  to  Strong 
V.  Manufacturers^  Ins.  Co.  (Mass.)20  Am.  Dec. 
607;  Kihg  v.  State  Mvt.  F.  Ins.  Co.  7  Cusb.  1, 
54  Am.  Dec.  683,  note;  Eddy  v.  London  Assur. 
Corp.  148  N.  Y.  811,  25  L.  R.  A.  686;  Carpen- 
ter V.  German  American  Ins.  Co.  185  "K.  Y. 
298;  Phenix  Ins.  Co.  v.  Omaha  Loan  &  T.  Co. 
41  Neb.  834,  25  L.  R.  A.  679;  Springfield  F.  A 
M.  In».  Co.  V.  Allen,  48  N.  Y.  893,  8  Am.  Rep. 
711;  Ames  v.  Richardson,  29  Minn.  330;  BeU 
V.  Western  Marine  A  F.  Ins,  Co.  5  Rob.  (La.) 
428.  89  Am.  Dec.  546. 

The  mortgage  clause  when  attached  to  the 
policy  forms  a  distinct  and  separate  contract 
with  the  mortgagee,  whose  interests  cannot  be 
jeopardized  or  invalidated  by  any  acts  of  the 
mortgagor.  The  insurance  as  to  the  owner 
may  be  absolutely  void  from  the  beginning  on 
accouQt  of  false  representations  material  to 
the  risk,  or  may  become  void  by  subsequent 
acts  of  the  owner;  but  the  mortgagee  cannot 
be  prejudiced  as  to  his  security. 

Hastings  v.  Westchester  F.  Ins.  Co.  78  N.  Y. 
141;  Foster  v.  Equitable  Mut.  F.  Ins.  Co.  2 
Gray,  216;  Syndicate  Ins.  Co.  v.  Bohn,  27  U. 
8.  App.  564,  65  Fed.  Rep.  165.  27  L.  R.  A.  614; 
Carpenter  v.  German  American  Ins.  Co,  185 
N.  Y.  298:  Phenix  Ins.  Co  v.  Omaha  Loan  A 
T.  Co.  41  Neb.  838.  25  L.  R.  A.  679;  Eddy  v. 
London  Assur.  Coip.  143  N.  Y.  811,  25  L.  R 
A.  686. 

All  representations  are  not  material  to  the 
risk,  and  if  immaterial  they  do  not  avoid  the 
policy.  The  test  is,— the  title  being  repre- 
sented in  an  uncertain,  shifting  condition,  or 
momentarily  liable  to  change,  and  the  insur- 
ance company  being  willing  to  write  its  policy 
on  that  information,  but  in  fact  the  title  was 
in  plaintiff,  the  mortgagee,  thus  increasing  its 
equitable  interest  to  an  absolute  one, — if  this 
latter  state  of  the  title  had  been  disclosed  to  the 
insurer,  would  it  have  been  less  willing  to 
write  the  insurance  or  have  demHuded  an  en- 
hanced premium?  Most  emphatically,  "No," 
to  either  question. 

Dodge  v.  Hamburg  Bremen  F.  Ins.  Co.  4  Kan. 
App.  415;  Continental  Ins.  Co.  v.  Ward,  50 
Kan.  346;  Washburn  Mill  Co.  v.  Fire  Asso.  of 
Philadelphia,  60  Minn.  68;  Columbia  Ins.  Co. 
V.  iMwrence,  35  U.  8.  10  Pet.  516,  9  L.  ed. 
516;  1  May,  Ins.  §§  273.  275,  276;  S^fndi- 
e^tte  Ins,  Co.  v.  Bohn,  27  U.  8.  App.  564, 
65  Fed.   Rep.  165;  National  Bank  v.  Union 
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Ins.  Co.  88  Cal.  497;  Ayres-v.  Hartford  F.Ins. 
Co.  17  Iowa,  184.  85  Am.  Dec.  553;  Bailey  v. 
American  C.  Ins.  Co,  13  Fed.  Rep.  250,  and 
note,  256;  Neuf  Orleans  Ins.  Co.  v.  Gordon,  68 
Tex.  144;  Keeler  v.  Niagara  F.  Ins.  Co.  15 
Wis.  528,  84  Am.  Dec.  714;  CoUins  v.  London 
Assur.  Corf.  165  Pa.  298. 

Parol  evidence  was  admissible  to  explain  the 
circumstances  surrounding  the  application  and 
the  giving  of  the  deed,  and  the  policy  was  not 
necessarily  void  because  the  estate  or  interest 
was  not  truly  stated  in  the  application  for  in- 
surance 

Clinton  v.  Haps  Ins.  Co.  45  N.  Y.  464;  Barry 
V.  Hamburg- Bremen  F.  Ins.  Co.  110  N.  Y.  1; 
Weed  V.  Hamburg- Bremen  F.  Ins.  Co.  188  N. 
Y.  894;  Gilbert  v.  North  American  F.  Ins.  Co. 
23  Wend.  48,  85  Am.  Dec.  544:  Sussex  County 
Mut.  Ins,  Co.  V.  Woodruff,  26  N.  J.  L.  641; 
Berry  ▼.  American  C.  Ins.  Co.  182  N.  Y. 
49. 

A  substantial  compliance  with  representa- 
tions is  all  that  is  needed,  and  the  jury  are  the- 
only  ones  to  pass  upon  the  materiality  thereof. 

1  May,  Ins.  184, 186, 187.  187ft-195;  1  Wood^ 
Fire  Ins.  236;  Columbia  Ins.  Co.  v.  Lawrence^ 
35  U.  8.  10  Pet.  516,  9  L.  ed.  516;  Howard  F. 
Ins.  Co,  V.  Chase,  72  U.  8.  5  Wall.  609, 517, 18  L. 
ed.  524, 527;  Daniels  v.  Hudson  River  F.  Ins.  Co. 
12  Cush.  416. 59  Am.  Dec.  192;  .^na  F.  Ins,  Co. 
V.  Ti/ler,  16  Wend.  385,  80  Am.  Dea  90;  Stet- 
son V.  Massachusetts  Mut.  F.  Ins.  Go.  4  Mass.. 
830,  8  Am.  Dec.  220:  Merriam  v.  Middlesex 
Mut.  F.  Ins.  Co.  21  Pick.  162,  82  Am.  Dec. 
252. 

This  honorable  court  must  and  will  take- 
judicial  kno  wledge  of  the  distance  betweeo 
the  cities  of  8pokane  and  Minneapolis,  and  the 
necessary  lapsie  of  time  for  the  passage  of  the 
United  States  mails  between  distant  pointf^    . 

The  insurance  company  cannot  keep  appel- 
lant's premium  and  then  pray  for  relief  from 
liability  under  the  policv. 

Appteton  Iron  Co,  v.  British  America  Assur. 
Ins.  Co.  46  Wis.  28;  Lycoming  F.  Ins.  Co.  ▼. 
Baten,  95  U.  8.  249,  24  L.  ed.  476;  Hart  v. 
Niagara  F.  Ins,  Co.  9  Wash.  620,  27  L.  R.  A. 
86. 

The  **change  of  ownership"  of  which  notice- 
was  to  be  given,  was  some  transfer  of  the  title 
other  than  that  contemplated  as  possible  under 
the  mortgage. 

Wasfiburn  Mill  Co.y,  Philadelphia  Fire  Asso- 
60  Minn.  68;  Billings  v.  German  Ins.  Co.  34 
Neb.  502. 

The  perfection  of  title  in  the  mortgage  was 
the  mere  operation  of  law  upon  conditions  ex- 
isting and  contemplated  by  the  insurer  at  the 
time  of  issuing  the  policy,  and  which  it  might 
well  have  foreseen. 

Bragg  v.  New  England  Mut,  F,  Ins,  Co.  25 
N.  H.  298;  BaOey  v.  Amencan  C.  Ins.  Co.  13 
Fed.  Rep.  250.  cote.  258. 

The  change  of  title  made  the  hazard  of  ihe- 
defendant  less  rather  than  greater. 

Continental  Ins.  Co.  v.  Ward,  50  Kan.  346; 
National  Bank  v.  Union  Ins.  (>).  88  Cal.  497; 
Ormsby  v.  Plienix  Ins.  Co.  5  S.  D.  72;  Gttman 
V.  Guardian  F.  Ins.  Co,  46  111.  App.  489; 
Rhode  Island  Underioritirs^  Asso.  v.  Monarch. 
98  Kv.  805;  German  Ins.  Co.  v.  Churc/iill,  2fl- 
111.  App.  206;  Michigan  F.  A  M.  Ins.  Co,  v 
Wich,  8  Colo.  App.  409. 
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MeuTB,   Graves,  WolC  &  Graves,  for 

Tespondent: 

Celinda  Newsom  was  insured  from  the  80th 
day  of  August,  1898,  against  loss  or  damages 
by  fire,  and  there  was  an  express  provision 
io  the  policy  that  it  should  not  be  valid  until 
countersigned  by  the  agents  of  the  company 
at  Spokane,  Washington,  and  such  policy  was 
actually  signed  and  delivered  on  August  80, 
and  therefore  nothing  can  be  considered  by  the 
court  except  as  to  the  condition  of  the  title  and 
the  representations  made  thereof  on  such  date. 
Wainer  v.  Milford  Mut  F.  Im,  Co,  158  Mass. 
885. 11  L.  R.  A  600. 

One  who  accepts  an  insurance  policy  accepts 
the  provisons  contained  therein,  and  is  pre- 
sumed to  know  its  contents. 

Quinn  v.  Phoenix  Ins.  Co,  (Tex.  Civ.  App.) 
81  8.  W.  666;  Marriionv.  Iruuranee  Co,  of  N. 
A.  69  Tex.  858;  CUater  v.  Trader^  Ins,  Co. 
71  Mich.  414;  Moore  v.  StaU  Ins.  Co.  72  Iowa, 
416. 

With  such  positive  conditions  in  the  policy 
as  this  one  contains  no  court  would  make  a 
new  contract  for  the  parties,  and  say  that  posi- 
tive words  meant  nothing. 

Mc  Williams  v.  Cascade  F.  dt  M.  Ins.  Co,  7 
Wash.  50. 

The  parties  to  this  policy  have  asserted  that 
the  representations  as  to  the  ownership  of  this 
property  were  material;  it  was  only  on  con- 
dition of  the  ownership  being  as  therein  stated 
that  they  entered  into  this  coo  tract.  The  court 
will  never  hear  evidence  as  to  whether  such 
matters  are  material  or  not;  it  is  a  question 
that  the  parties  to  the  contract  have  settled 
hy  their  agreement. 

MeWiUtams  v.  Cascade  F.  A  M.  Ins.  Co,  7 
Wash.  62;  Stensgaard  v.  St.  Paul  Eeal 
Estate  Title  Ins.  Co.  60  Minn.  429, 17  L.  R.  A 
576;  Campbea  v.  New  England  Mut.  L.  Ins. 
Co.  98  Mass.  881;  WHson  v.  Conuay  F.  Ins. 
Co,  4  R.  1. 141 ;  Conover  v.  Massachusetts  Mut, 
L.  Ins.  Co.  8  Dill.  221;  ^tna  L.  Ins.  Co,  v. 
France,  91  U.  B.  510,  28  L.  ed.  401;  Bruton 
V.  Metropolitan  L.  Ins.  Co,  48  Hun,  204. 

There  can  be  no  such  thing  as  a  coDditional 
delivery  to  a  grantee.  It  matters  not  what 
parol  conditions  mav  be  attached  to  such  deliv- 
ery, when  a  deed  is  executed  and  delivered 
to  a  grantee  title  absolutely  passes,  and  the 
psrol  conditions  amount  to  nothiag. 

Tiedeman,  Real  Prop,  g  816;  8  Washb.  Real 
Prop.  6th  ed.  p.  817. 

Reavia,  J.,  delivered  the  opinion  of  the 
court: 

Action  at  law  to  recover  on  a  fire  insurance 
policy.  The  plaintiff  procured  a  policy  of  in- 
Burance  from  the  defendant  against  loss  by 
fire.  iD  the  amount  of  $1,500,  upon  a  store 
nuilding  in  the  town  of  Post  Falls.  Idaho. 
The  policy  ran  directly  to  Celinda  Newsom, 
SDd  the  contract  of  insurance  was  for  the  term 
of  one  year  from  the  80lh  of  Aufiust,  1893,  at 
noon,  on  the  80th  of  August,  1894,  against  all 
G'rect  loss  or  damage  by  fire.  The  application 
'or  the  insurance  was  made  by  the  plaiotifT  as 
JDorigagee  of  the  property  owned  then  by 
Celinda  Newsom  and  her  husband.  It  con- 
lained  the  stipulation,  "Loss,  if  any,  payable 
w  the  plaintiff  named  as  mortgagee  or  trustee, 
per  mortgage  clause  attached*'  which  mort- 
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gage  clause  contained,  among  other  things, 
the  following  provisions:  *'  It  is  hereby 
agreed  that  this  insurance,  as  to  the  interests 
of  the  above  named  mortgaeee  or  beneficiary  in 
the  trust  deed  only  therein,  shall  not  be  in- 
validated by  any  act  or  neglect  of  the  mort- 
gagor or  owner  of  the  property  insured,  nor  by 
the  occupancy  of  the  premises  for  purposes- 
more  hazardous  than  are  permitted  by  the  terma 
of  this  policy,  nor  by  any  change  in  title  or 
possession,  whether  by  legal  process,  volun- 
tary transfer,  or  conveyance  of  the  premises: 
provided,  that  the  mortgugee  or  beneficiary 
shall  notify  this  company  of  any  change  of 
ownership  or  increase  of  hazard  which  shall 
come  to  the  knowlcdee  of  said  mortgagee  or 
beneficiary,  and  shall  have  permission  for  such 
change  or  ownership  or  such  increased  hazard 
duly  indorsed  on  this  policy."  On  October  1, 
1898,  the  buildings  were  totally  destroyed  by 
fire.  Kotice  was  given  and  tender  of  proof  of 
loss  made  by  the  plaintiff  to  the  defendant 
within  seasonable  time  thereafter,  and  claim 
for  payment  of  loss.  Defendant  denied  all 
liability  under  its  contract  of  insurance,  and 
plaintiff  began  this  actibn.  At  the  trial  of  the- 
cause,  objection  was  interposed  by  defendant 
to  the  introduction  of  testimony  because  the 
complaint  did  not  state  facts  sufficient  lo  con- 
stitute a  cause  of  action.  The  court  sustained 
this  objection,  and  upon  motion  of  defendant, 
directed  the  jury  to  return  a  verdict  in  favor 
of  the  defendant,  and  entered  judgment  there- 
on. Previous  to  the  trial  a  general  demurrer 
had  been  interposed  by  defendant  to  the  com- 
plaint, and  overruled  by  the  court. 

It  will  be  observed  that  the  question  pre- 
sented here  is  upon  the  sufl3ciency  of  the 
pleadings  by  the  plaintiff.  The  complaint  sets- 
out  the  corporate  capacity  of  the  plaintiff  and 
the  defendant,  and  that  Newsom  and  wife  were 
the  owners  of  the  property  covered  by  the 
policy  of  insurance,  and  as  such  owners  ex- 
ecuted and  delivered  a  mortage  of  $1,800  to- 
the  plaintiff,  for  a  valuable  consideration,  and 
that  the  mortgagors  agreed  to  keep  the  prem- 
ises insured  agamst  loss  by  fire,  and  the  policy 
to  have  a  mortgage  clause  attached,  with  the 
loss,  if  any,  payable  to  plaintiff,  and  that,  in 
case  of  failure  of  the  mortgagors  to  keep  up- 
the  insurance,  then  the  mortgHgee  to  take  out 
the  insurance  and  pay  the  premiums,  and  the- 
morigage  was  to  be  security  for  the  premiums 
paid;  that,  for  a  breach  of  the  conditions  of 
the  mortgage,  plaintiff  commenced  a  fore- 
closure suit  about  the  ?d  day  of  August.  1893, 
in  the  district  court  of  Kootenai  county,  Idaho, 
and  immediately  served  the  defendant  with 
summons;  that  during  the  pendency  of 
the  foreclosure  suit,  about  August  28,  1693, 
Newsom  and  wife  made,  executed,  acknowl- 
eged,  and  delivered  tbeir  deed,  thereby  intend- 
ing to  convey  the  mortgaged  premises  to  plain- 
tiff, and  at  the  same  time  it  was  expressly  un- 
derstood between  defendants  Newsom  and 
plaintiff  that  title  should  pass  to  plaintiff  only 
en  condition  that  said  title  be  approved  by 
plaintiff's  attorneys,  and  upon  the  further  con- 
dition that  the  foreclosure  suit  be  dismis.sed  and 
the  mortgage  debt  satisfied  and  discharged  by 
plaintiff  as  against  Newsom  and  wife;  tbnt 
about  the  21st  of  September,  1893,  plaintiff's 
attorneys,  on  behalf  of  the  plaintiff,  filed  a. 
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motion  in  the  Idaho  court  to  dismiss  the  fore- 
<?l()$ure  suit,  and  the  motion  to  dismiss  the 
suit  was  heard  and  order  of  dismissal  thereon 
•entered  by  the  court  on  the  6th  of  November, 
1803;  that,  during  the  pendency  of  the  fore- 
•closure  suit  in  accordance  with  the  provisions 

of  the  mortgage,  plaintiff,  upon  the day 

of  August,  1898,  at  Minneapolis,  Minnesota, 
applieo  for  and  procured  from  defendant  in- 
tiurance  on  the  premises,  and  paid  the  premium 
of  $67.50  therefor;  and  that  defendant,  by  its 
■agents  duly  authorized  thereto,  on  August  80, 
1898,  at  Bpokane,  Washington,  made  the 
policy  of  insurance  in  writing  and  insured  the 
premises  as  the  property;  of  Belinda  Newsom 
in  the  sum  of  $1,500  against  loss  by  fire.  After 
the  demurrer  was  overruled,  defendant  an- 
«wered,  in  substance,  denying  information 
sufficient  to  form  a  belief  as  to  the  formal  mat 
ters  alleged  in  the  complaint,  and  affirmatively 
tillegiug  that  at  no  time  prior  to  the  date  of  the 
"fire  did  the  plaintiff,  or  I^ewsom  or  wife,  or  any 
oiber  party,  notify  defendant  of  any  change  of 
ownership  which  had  come  to  the  knowledge 
of  either  of  the  parties,  nor  did  plaintiff  obtain 
permission  for  such  change  of  ownership,  or  ob- 
tain permission  for  the  execution  of  the  deed 
from  Newsom  and  wife  to  plaintiff,  or  con- 
cerning the  approval  of  the  title  of  the  mort- 
gaged premises,  or  concerning  the  pendency 
or  dismissal  of  the  foreclosure  suit,  and  that  at 
the  time  of  the  fire,  and  when  the  policy  of  io- 
f  urance  was  made,  plaintiff  was  the  owner  in 
fee  simple  of  the  mortgaged  premises.  The 
unswer  further  alleges  that  the  policy  described 
in  the  complaint  contained  the  following  cov- 
enant: *That  said  policy  should  be  void  if 
the  interest  of  the  insured  be  other  than  un- 
conditional and  sole  ownership,  or  if  the  sub- 
iect  of  the  ownership  of  the  insurance  be  a 
building  oa  ground  not  owned  by  the  insured 
in  fee  simple,  or  if  any  change  other  than  by 
the  death  of  the  insured  should  take  place  in 
the  interest,  title,  or  possession  of  the  subject 
of  the  insurance,  whether  by  legal  process  or 
Judgment,  or  by  voluntary  act  of  the  insured 
or  otherwise."  Plaintiff  replied,  denying  the 
absolute  sale  by  Newsom  and  wife  to  it  on 
Auj^ust  28.  and  also  alleging  that  plaintiff's 
officers  could  not  notify  the  defendant  of  the 
acltlement  of  the  foreclosure  suit,  and  that 
notice  was  given  of  the  pendency  of  the  fore- 
closure; alleging  that  by  reason  of  the  nece^- 
8dry  lapse  of  time  in  procuring  the  abstract  of 
title  and  in  approving  said  title,  and  the  time 
necessarily  consumed  by  the  transmission  of 
the  United  States  mails  to  and  from  the  citj' 
of  Minneapolis,  plaintiff's  officers  could  not 
and  did  not  have  any  notice  or  knowledge  of 
the  foreclosure  suit  at  the  time  of  making  ap- 
plication for  the  policy  of  insurance,  or  at  the 
time  of  the  fire;  and  the  plaintiff  also  alleges 
that  it  notified  defendant  of  the  pendency  of 
the  foreclosure  suit,  and  defendant  issued  the 
policy  of  insurance  with  full  notice  and  knowl- 
edge of  the  suit.  Besides  the  covenant 
above  mentioned  in  defendant's  answer  rel- 
ative to  the  ownership  of  the  property,  which 
was  in  the  policy,  there  was  also  another  stip- 
ulation as  follows:  "If,  wiih  the  consent  of 
this  company,  an  interest  under  this  policy 
shall  exist  in  favor  of  a  mortgagee  or  of  any 
person  or  corporation  having  an  interest  in  the 
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subject  of  insurance  other  than  the  interest  of 
the  insured  as  described  herein,  the  conditions 
hereinbefore  contained  shall  apply  in  the  man- 
ner expressed  in  such  provisions  and  condi- 
tions of  insurance  relating  to  such  insurance 
as  shall  be  written  upon,  attached  or  appended 
hereto  " 

1.  Plaintiff,  under  the  terms  of  its  mort- 
gage, when  the  mortgagors  had  failed  to  pro- 
cure insurance  for  the  buildings  on  the  mort- 
gaged premises,  applied  to  defendant,  a  Min- 
nesota corporation  in  Minneapolis,  for  a  fire 
insurance  policy,  as  a  mortgagee,  and  paid 
the  premium  at  the  time  of  $67.50.  The 
policy  was  forwarded  to  be  countersigned  at  the 
agency  of  defendant  at  Spokane,  Washington. 
The  allegation  of  the  complaint  is  that  this  ap- 
plication was  made  and  the  premium  paid  on 

the day  of  August,  1898.    We  think  it 

may  reasonably  be  inferred  that  the  premium 
was  paid  upon  the  application  made  at  Min- 
neapolis at  least  three  days  before  the  policy 
was  delivered  in  Spokane.  At  the  time  the 
application  was  noiade  Newsom  and  wife,  the 
mortgagors,  were  the  owners  of  the  premises 
insTired.  If,  as  maintained  by  the  defendant, 
the  presumption  exists  that  plaintiff  made  a 
representation  of  the  title  in  its  application 
for  insurance  to  defendant,  then  such  state- 
ment of  title  was  at  that  time  true.  In  con- 
templation of  both  parties,  the  premises  were 
mortgaged,  and  a  mortgage  foreclosure  might 
be  made  and  a  change  of  title  occur;  and,  in 
such  change  of  title,  plaintiff,  mortgagee, 
might  become  the  owner.  Indeed,  the  con- 
tract of  insurance  with  the  plaintiff,  the  mort- 
gagee, provided  that  no  change  of  title  or  pos- 
session, etc.,  should  affect  the  contract.  We 
believe  the  rule  supported  by  the  better  au- 
thority is  that  the  contract  of  insurance  with  a 
mortgagee  by  an  insurance  company  is  a  sepa- 
rate, distinct  contract  from  that  of  the  owner 
of  the  property,  and  that  it  is  in  contemplation 
between  the  parties  to  the  contract  that  a 
change  of  title  may  occur,  and  that  a  third 
person  or  the  mortgagee  may  become  the  owner, 
and  that  the  ordinary  stipulation  in  insurance 
policies  in  such  contracts,  that  the  mortgagee 
shall  notify  the  insurance  company  of  a  change 
of  title,  is  one  not  a  substantive  part  of  the 
contract,  for  violation  of  which  a  forfeiture 
will  lie,  but  is  simply  a  subsequent  breach  of 
the  contract,  for  which  damages  may  lie  if  the 
insurance  company  is  injured.  Such  being 
the  rule,  we  would  have  no  difficulty  in  ad- 
judging the  defendant  liable  for  the  loss,  if, 
after  the  delivery  of  the  policy,  such  change 
of  title  had  occurred,  although  defendant  was 
without  notice  of  the  same.  But  the  change 
of  title  in  the  case  at  bar  evidently  occurred  in 
the  interval  between  the  application  and  pay- 
ment of  premium  at  Minneapolis  and  the  de- 
livery of  the  policy  to  the  plaintiff  at  Spokane. 
May  "on  Insurance  (vol.  1,  8d  ed.  §  276<r),  dis- 
cussing foreclosure,  says:  "If,  however,  the 
policy  expressly  provides  that  the  commence- 
ment of  foreclosure  proceedings  shall  avoid  it, 
the  condition  will  be  enforced.  But  where  an 
application  truly  stated  that  no  foreclosure 
proceedings  had  been  begun,  and  the  policy 
stipulated  that  the  commencement  of  any  fore- 
closure proceedings  shall  immediately  render 
this  policy  void^  and  no  such  proceedings  were 
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liegun  after  Ibe  policy  was  issued,  but  there 
were  such  begun  betweeu  the  date  of  the  ap- 
^licaiion  and  the  date  of  the  policy,  it  was 
held  that  the  company  was  bound,  and  the 
policy  was  not  forfeited.    The  insurer  must 
:8iipuiate  for  the  intervening  period,  if  he  would 
-cover  it/'    This  question  has  also  been  directly 
before  the  supreme  court  of  Iowa  in  a  case  in 
which  the  facts  are  very  similar  to  those  in  the 
one  now  under  consideration  here.    In  that 
•case  the  application  for  insurance  was  made 
February  28,  and  stated  that  no  proceedings 
liad  been  commenced  to  enforce  a  mortgage  on 
the  property,  which  statement  was  true  at  that 
lime.     Tlie  application  also  provided  that  no 
iiability  should  attach  until  it  should  be  ap- 
proved by  the  company.    It  was  approved  and 
the  policy  issued  March  3.    The  policy  pro- 
vided tbat  the  commencement  of  foreclosure 
proceedings  against  the  property  should  render 
It  void.    Foreclosure  proceediDgs  were  in  fact 
begun  between  the  dates  of  the  application  and 
-the  issuance  of  the  policy,  and  the  court  held 
that  the  policy  was  not  void  because  of  such 
foreclosure    proceedings.       The  court   said : 
*'Upon  the  8d  of  March  it  relied  upon  what 
the  insured  said  about  the  property  on  the28d 
-of  Februarv.     The  company  knew  that  the 
condition  of  the  property  was  liable  to  change 
in  the  interval,  and  employed  no  means  to  in- 
torm  itself.     We  thinlc  it  took  its  own  risk  in 
regard  to  such  change.     When  it  issued  its 
policy  on  the  8d  day  of  March,  it  seems  to  us 
tbat  It  undertook  to  insure  the  property  as  it 
then  was.     We  do  not  think  that  the  policy 
<»n  be  understood  as  meaning  that  foreclosure 
proceedings  commenced  before  that  time  would 
render  the  policy  void.    No  one  can  read  the 
proyision  against  the  commencement  of  fore- 
closure proceedings  without  being  impressed 
that  It  was  designed  to  provide  merely  for  the 
future."   Day  v.  Hattkeye  In$,  Co.  73  Iowa,  597. 
This  court,  in  the  case  of  Dooly  v.  Hanmer  F, 
Ins.  C&.  16  Wash.  156,  held  that  a  policy  of 
insurance  containing  a  stipulation  similar  to 
the  one  in  the  case  at  bar,  tbat  if  the  owner- 
-ahip  was  not  sole,  unconditional  ownership  in 
fee,  it  was  void,  and  where  at  the  time  the 
policy  was  written  and  delivered  the  injured 
was  not  such  owner,  and  where  the  insurance 
•company  had  no  knowledge  of  the  title,  and 
no  false  representations  bad  been  made  by  the 
insured,   was  not  vitiated.    In  effect,  it  was 
decided  that  the  insurance  company  must  in- 
quire or  inform  itself  about  the  title,  or  else  it 
will  not  be  material.    In  the  policy  before  us, 
as  usual  in  19 re  insurance  policies,  there  are 
numerous  printed  stipulations  in  large  and 
itmall  type,  and  that  they  are  not  always  closely 
noticed  by  either  the  insurer  or  the  insured  is 
obvious  from  a  reading  of  this  policy.    The 
stipulation  that  exists  in  the  printed  portion  of 
this  policy,  **or  if  any  change  other  than  by 
the  death  of  the  insured  should  take  place 
in  the  interest,  title,  or  possession  of  the  sub- 


Ject  of  the  insurance,  whether  by  legal  process 
or  judgment,  or  by  voluntary  act  of  the  in- 
sured or  otherwise,"  was  not  eliminated  by  the 
defendant  or  its  agents  when  they  delivered 
the  policy,  yet  it  is  absolutely  inconsistent  with 
the  contract  which  it  specially  made  with  tlie 
plaintiff  as  mortgagee,  and  which  was  attached 
to  the  policy,  the  latter  contract  stipulating 
that  such  changes  should  not  vitiate  the  policy. 
This  illustration  is  mentioned  that  it  may  be 
seen,  when  the  strictness  of  a  forfeiture  is 
claimed  by  the  insurance  company  because 
of  a  stipulation  perhaps  first  noticed  by  the  in- 
sured after  loss,  it  will  be  closely  scrutinized 
before  forfeiture  is  declared.  Nothing  will  be 
inferred  in  favor  of  the  forfeiture. 

2.  But  another  phase  of  the  contention  for  a 
forfeiture  of  the  contract  by  the  defendant  may 
here  be  examined.  It  is  true  that  the  execu- 
tion and  delivery  of  a  deed  by  grantor  to 
grantee  estops-  the  gnintor  from  afterwards 
setting  up  a  conditional  delivery,  or  qualifying 
it  in  anv  way.  Tbis  rule  has  its  reason,  which 
is  that  fn  so  important  a  matter  as  tbe  convey- 
ance of  title  to  real  estate  tbe  door  for  the  in- 
troduction of  parol  testimony  to  contradict  tbe 
delivery  of  a  deed  when  once  made  will  not  be 
opened.  But  this  estoppel  upon  the  grantor 
does  not  always  conclude  the  grantee.  The 
plaintiff  here  was  the  mortgagee.  It  did  not 
agree  to,  and  did  not  in  fact,  dismiss  the  fore- 
closure proceeding  or  satisfy  the  mortgage  un- 
til after  the  loss  occurred  by  fire.  The  rule  is 
tbat  a  mortgagee  taking  a  conveyance  of  the 
fee  by  a  deed  does  not  always  and  necessarily 
merge  the  mortgage  in  the  title,  but,  on  the 
contrary,  if  it  is  to  the  interest  of  the  mort- 
ffagee  to  still  maintain  the  mortage,  he  may 
do  so.  It  would  be  but  an  ordmary  precau- 
tion, when  a  deed  was  tendered  by  the  mort- 
gagor, to  examine  the  title  before  acceptance 
of  the  deed.  There  might  be  intervening  en- 
cumbrances which  would  make  it  necessary  to 
maintain  the  mortgage  intact,  and  conclude  a 
foreclosure,  and  derive  title  through  a  judi- 
cial sale,  rather  than  to  retain  the  ownership 
by  deed  from  the  mortgagor.  Evidently  here 
it  was  to  the  interent  of  the  plaintiff  to  main- 
tain its  mortgage  after  the  loss  by  fire  occurred, 
and  it  did  so  for  some  time;  and,  if  it  were  in 
any  sense  a  mortgagee  when  the  loss  occurred, 
the  liability  of  the  defendant  was  at  that  date 
fixed,  because  its  contract  is  to  pay  such  loss 
as  the  mortgagee  sustained  and  as  its  interest 
appeared.  Tbe  defendant  seems  to  have  re- 
tained the  $67.50,  and  refused  to  pay  the  loss 
under  its  contract  of  insurance. 

In  conformity  to  the  views  heretofore  ex- 
pre^tsed.  the  jtidffm^t  of  the  Superior  Court  is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

Scott*  Ch.  J.,  and  Dunbar,  Oordon» 
and  Anders*  JJ.,  concur. 
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NEW  YORK  COURT  OF  APPEALS. 


WilsoD  E.  PALMER,  Betpt., 

V. 

Seymour  VA.N  8ANTV00RD  et  al,  Re- 
ceWere,  etc.,  of  Walter  A.  Wood  Mowing  & 
Reaping  Machine  Company,  AppU. 

a68N.Y.6UD 

▲  person  •mplojed  at  a  salary  of  $  100 
per  month  bj  a  mowlni^  machine  com- 
pany to  90  from  place  to  plaoe  and  fix  and  set 
up  maoblnes  and  unpack  and  repack  them  when 
neceasary,  as  well  as  to  sell  or  solicit  eaiee.  Is  an 
employee,  witbin  the  meaning  of  Laws  1886,  cbap. 
87S,frivinir  a  preference  to  claims  of  wajres  of 
'^employees,  operatives,  and  laborers*^  of  corpor- 
atioust 

(Bariltit  /.,  di#f  entsO 

(October  6, 1897.) 

APPEAL  by  defendants  from  an  order  of  tbe 
Appellate  Division  of  the  Supreme  Court, 
Third  Department,  affirming  an  order  of  a 
Special  Term  for  Rensselaer  County  directing 
defendants  to  pay  a  claim  of  petitioner  for 
wages  out  of  funds  in  their  possession.  4/- 
firmed. 

Statement  by  Andrews*  Cb.  J.: 
The  respondent  was  employed  by  the  Walter 
A.  Wood  Mowing  &  Reaping  Machine  Com- 
pany, a  domestic  corporation,  prior  to  the  ap- 
pointment of  the  appellants  as  its  receivers. 
The  nature  of  his  employment  is  stated  in  the 
case  as  follows:  Wilson  E.  Palmer  '*was  em- 
ployed by  tbe  said  Walter  A.  Wood  Company  to 
set  up  machines  and  to  take  them  down,  and 
to  fix  the  same  when  out  of  repair;  to  go  from 
place  to  place  and  fix  and  set  up  the  machines 
of  said  company  for  farmers  to  whom  the  ma- 
chines had  been  sold;  to  unpack  the  machines, 
and  to  repack  them  and  ship  same  to  com- 
pany when  necessary;  also  to  sell  or  solicit 
sales  of  the  machines  of  said  corporation, — 
and  did,  in  tbe  discharire  of  his  duties  as  the 
employee,  operative,  and  laborer  of  said  com- 
pany, sell  machines  for  them,  and  that  as  such 
operative,  employee,  and  laborer  he  set  up  and 
repaired  machines  for  said  company  while  in 
their  employ  as  aforesaid,  ^oing  from  place  to 
place  so  to  do.  took  the  machines  from  the 
railroad,  unpacked  same,  bolted  together  and 
screwed  together  the  same,  and  did  all  neces- 
sary work  to  make  said  machines  work,  bolt- 
ing them  together  and  fitting  them  so  they 
would  work,  and  that  he  performed  manual 
labor  as  well  as  the  labor  of  selling  machines, 
and  obeyed  and  carried  out  the  instructions, 
orders,  and  directions  given  to  him  by  said  cor- 

g oration  through  its  officers  and  servants." 
[is  compensation  was  $100  per  month.  The 
question  submitted  is  whether  he  was  an  "em- 
ployee, operative,  or  laborer,"  and  his  claim 
for  wages  against  said  company  entitled  to  a 

E reference  under  the  provisions  of  chapter  376, 
laws  1885,  which  enacts  that  '* where  a  re- 


ceiver of  a  corporation  created  or  organlzect 
under  the  laws  of  this  state  and  doing  business- 
therein,  other  than  insurance  and  moneyed 
corporations,  shall  be  appointed,  tbe  wages  of 
the  employees,  operatives,  and  laborers  thereof 
shall  be  preferred  to  every  other  debt  or  claim 
against  such  corporation,  and  shall  be  paid  by 
the  receiver  from  the  moneys  of  such  corpora- 
tion which  shall  first  come  to  his  hands." 

Mr.  G.  B.  Welling^op*  for  appellants: 

The  respondent  was  not  an  employee,  opera^ 
tive,  or  laborer  within  the  meaning  of  that  act» 

People  V.  Remington,  45  Hun,  829,  affirmed 
109N.Y.  631. 

In  cases  of  statute  liability  created  against 
stockholders,  such  statutes  are  always  strictly 
construed. 

Qurney  t.  Atlantic  AQ,W,IL  Oo.  68  N.  T. 
367;  Broxon  t,  A.  B.  0.  Fence  Co.  52  Hun,  161-^ 
Be  Stryker,  78  Hun,  827;  JPeople  t.  Beceridge 
Brewing  Oo,  91  Hun,  818. 

Where  stockholders  were  made  liable  for  all 
debts  that  may  be  due  and  owing  to  their 
laborers,  servants,  and  apprentices  for  servicea 
performed  for  such  corporation,  it  was  held 
that  the  services  referred  to  are  manual  or 
menial  services. 

Wakefield  v.  Fargo,  90  N.  Y.  217;  8hori  v. 
Medberry,  29  Hun,  89. 

A  clerk  in  tbe  mayor's  office,  and  other  em- 
ployees of  the  city,  are  not  within  the  terms  of 
chapter  868  of  tbe  Laws  of  1890. 

People  V.  Buffalo,  67  Hun,  677;  Oumey  v^ 
Atlantic  A  O,  W.  R.  Co.  58  N.  Y.  867. 

Mr.  Amnsa  J.  Parker*  for  respondent: 

There  is  no  reason  whv  any  person  wbo> 
comes  within  the  terms  of  the  statute  should 
be  excluded  from  its  beneficent  protection. 
Tbe  statutes  prescribe  no  distinction  betweei^ 
different  classes  of  employees,  and  tbe  personi 
employed  to  'keep  the  books  labors  with  bia- 
hands,  and  contributes  no  more  skill  or  expe- 
rience than  many  skilled  laborers. 

Oumey  v,  Atlantic  dtO.W.R.  Co.  68  N.  Y. 
858;  Brown  v.  A.  B,  C.  Fence  Co.  52  Hun,  161-,- 
People  V.  Beveridge  Brew.  Co.  91  Hun,  818. 

Andrews,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  work  which  the  claimant  was  employed 
to  perform  was  in  part  the  work  of  a  mechanic, 
and  in  part  that  of  an  agent  for  the  sale  of  ma- 
chines manufactured  by  the  corporation.  His- 
duties  involved  both  the  performance  of  man- 
ual labor,  and  the  exercise  of  tact  and  skill  as- 
a  sales  agent  of  the  company.  He  was  while 
acting  in  either  capacity  an  employee  of  the 
company,  within  the  general  and  etymological 
meaning  of  the  word.  The  word  is  defined  in 
the  Century  Dictionary  as  "ene  who  works  for 
an  employer:  a  person  working  for  salary  or 
wages;  applied  to  anyone  so  working,  but 
usually  only  to  clerks,  workmen,  laborers,  etc., 
and  but  rarely  to  tbe  higher  officers  of  a  gov- 
ernment or  corporation,  or  to  domestic  serv- 


NOTB.— On  the  question.  Who  are  laborers,  em- 
ployees, or  servants  witbln  the  meaoioir  of  stat- 
utes relating  to  preferences?  see  note  to  Tod  v. 
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Kentucky  Union  K.  Co.  (C.  C  App.6tb  C.)  18  L.  IL. 
A.  305;  a  'so  Lewis  v.  Fisher  (Md.)  2S  L.  B.  A.  278. 


See  also  44  L.  R.  A.  413. 


1897. 
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ants."  It  is  insisted,  boweyer,  on  the  part  of 
the  receivers,  that  he  was  not  an  "employee, 
operative,  or  laborer/'  within  the  meaning  of 
the  statute  of  1885.  It  must  be  conceded  that 
the  word  "employees"  was  not  used  in  the 
statute  in  its  broadest  sense.  This  as  well  by 
reason  of  the  words  "operatives  and  laborers," 
yrith  which  it  is  associated,  as  of  the  decisions 
upon  this  and  cognate  statutes.  If  the  legisla- 
ture intended  by*  the  act  of  1885  to  prefer  all 
debts  owing  by  a  corporation  (other  than  an  in- 
surance or  moneyed  corporation),  of  which  a 
receiver  should  tie  appointed,  to  "employees." 
using  the  word  in  its  largest  sense,  tue  words 
"operatives  and  laborers,"  with  which  it  is  as- 
sociated, are  superfluous.  The  use  of  these 
associated  words  indicates  that  the  word  "em- 
ployees." by  which  they  are  preceded,  was  used 
in  a  restricted  and  limited  sense,  and  was  not 
intended  to  comprehend  all  who  were  employed 
by  the  corporation,  irrespective  of  the  nature 
of  their  service  and  the  relation  which  they 
held  to  the  company.  This  restricted  meaning 
was  given  to  the  word  in  the  learned  and  able 
opinion  of  Judge  Follett  in  the  case  of  People 
y.  Remington^  45  Hun,  829.  which  was  affirmed 
by  this  court  upon  his  opinion.  109  N.  Y.  631. 
The  case  of  People  y.  Remington  arose  under 
the  statute  of  1885,  the  same  statute  involved  in 
the  present  case;  and  it  was  there  decided  that 
neither  the  superintendent  of  a  corporation 
employed  at  an  annual  salary,  nor  an  attorney 
employed  to  render  professional  services  for 
the  corporation,  nor  a  foreign  agent  for  the 
sale  of  the  goods  of  the  corporation  in  China, 
who  was  to  receiye  a  commission  on  sales  made 
by  bim  in  addition  to  an  annual  salary  of  $2,000 
were  "employees,"  within  the  statute,  and 
that  their  earnings  were  not  "wages  of  em- 
ployees" entitled  to  preferential  payment  In 
construing  the  18th  section  of  the  general 
manufacturing  corporation  act,  which  imposes 
liability  upon  stockholders  in  corporations  for 
debts  owing  to  "laborers,  seryants,  or  appren- 
tices," the  courts  have  confined  its  application 
to  persons  occupying  subordinate  positions, 
and  baye  excluded  from  its  protection  the  of- 
ficers and  managers  of  corporations,  on  the 
ground  that  they  were  not  laborers  or  seryants, 
within  the  meaning  of  the  act.  Cofin  y.  Rev- 
noldg,  87 N.  Y.  640;  Dean  y.  DeWoff,  82  N.  Y 
626;  HiU  y.  Spencer,  61  N.  Y.  274;  Wakefield 
y.  Fargo,  90  N.  Y.  218. 

We  must  assume  (under  the  case  of  People 
T.  Remington)  that  the  words  "employees,"  in 
the  act  of  1885,  is  not  to  be  accorded  its  widest 
lexicographical  meaning:  and  it  is  difficult,  if 
not  impracticable,  to  define  with  precision  the 
line  of  separation.  The  intention  of  the  law- 
giyer  is  to  be  sought  first  in  the  words  of  a  stat- 
ute, and  if  they  are  obscure,  in  the  occasion  of 
the  enactment  and  in  the  policy  which  dictated 
it.  when  that  can  be  legitimately  ascertained. 
Prior  or  contemporaneous  legislation  on  the 
same  general  subject  may  be  resorted  to  in  aid 
of  the  interpretation,  but  not  to  control  the 
clear  language  of  subsequent  statutes.  Words 
are  not  to  be  rejected  as  superfluous  when  it  is 
practicable  to  give  to  each  a  distinct  and  con- 
sistent meaning.  "The  good  expositor,"  says 
Lord  Coke,  "makes  every  sentence  haye  its 
operation  to  suppress  all  the  mischiefs.  He 
gives  effect  to  every   word  of   the   statute. 

88  L.  a  A. 


He  does  not  construe  it  so  that  anything  should 
be  vain  and  superfluous,  nor  yet  make  exposi- 
tion agaiost  express  words,  but  so  expounds  it 
that  one  part  may  stand  agreeable  with  the 
other,  and  all  may  stand  together."  Coke 
Rep.  pt.  8,  3i0.  There  is  much  difficulty  io 
giving  full  force  to  the  word  of  Lord  (3oke 
in  the  construction  of  many  modern  statutes,  in 
view  of  the  diffuseness  and  inaccuracy  of  the 
language  used,  but  they  furnish  a  useful  guide, 
and  suegest  a  needed  caution.  When  the 
words  of  the  statute  do  not  perfectly  express 
the  intention,  they  are  to  have  a  rational  inter- 
pretation, to  be  collected  from  the  words  and 
the  polic)r  which  may  be  reasonably  supposed 
to  haye  dictated  the  enactment;  and  the  inter- 
pretation may  be  rigorous  or  liberal,  depending 
upon  the  interests  with  which  it  deals.  Ruth. 
Inst.  p.  104.  * 'Except."  says  Bronson,  J.,  in 
Waller  y.  ffarria,  20  Wend.  561,  82  Am.  Dec. 
590,  "in  relation  to  a  few  old  statutes  which 
were  long  since  overwhelmed  by  commentaries 
and  decisions,  the  current  of  authority  at  the 
present  day  is  in  favor  of  reading  statutes  ac- 
cording to  the  natural  and  most  obvious  im- 
port of  the  language  without  resorting  to  subtle 
and  forced  constructions  for  the  purpose  of 
either  limiting  or  extending  their  operation." 
The  word  "employees"  in  the  statute  of  liiS5  is 
a  word  of  larger  import  than  the  words  "opera- 
tives and  laborers,"  which  follow  it.  Ourney 
y.  Atlantic  d  O.  W.  R.  Co,  53  N. Y.  858.  And, 
while  it  may  embrace  the  latter  classes,  it  is 
not  confined  to  those  who  perform  manual 
labor  only;  and  to  construe  it  in  the  narrowest 
sense,  as  embracing  those  classes  only,  would 
violate  one  of  the  accepted  canons  of  construc- 
tion to  which  we  have  referred, — that  each 
word  used  in  an  enumeration  in  a  statute  of 
several  classes  or  things  is  presumed  to  haye 
been  used  to  express  a  distinct  and  different 
idea.  It  is  doubtless  true  that,  from  the  lack 
of  technical  accuracy  and  precision  in  the  fram- 
ing of  statutes,  a  word  of  large  import  is  ofteoi 
followed  by  words  of  narrower  meaniog,  ex- 
pressing what  is  included  in  the  larger  term, 
but  this  does  not  justify  a  restriction  of  the* 
scope  and  meaning  of  the  larger  term  to  what  is. 
expressed  ia  the  words  which  follow,  unless  the- 
context  points  to  such  a  construction.  A  larger 
word  interjected  l)elween  words  of  limited 
meaning  in  an  enumeration  of  persons  or 
things  may  furnish  a  reason  for  confining  the 
broader  term  to  persons  or  things  of  the  same 
relative  kind  and  importance  as  in  the  preced- 
ing and  subsequent  words,  because  the  laru^er 
term  would  naturally  be  the  first  to  be  used  if 
it  was  intended  to  haye  a  broader  sense  than 
those  with  which  it  is  associated.  Wakffield 
y.  Fttrgo,  90  N.  Y.  213.  The  principle  that 
particulars  are  naturally  mentioned  in  the  order 
of  their  importance,  and  that  larger  particu- 
lars are  not  to  be  deprived  of  meaning  by  sub- 
sequent enumeration  of  things  which  may  be 
included  in  the  primary  word,  does  not  apply 
to  general  words  following  particular  ones,  for 
there  the  rule  is  to  construe  them  as  applica- 
ble to  persons  or  things  ejusdem  generic. 
Sandiman  y.  Breach,  7  Barn.  &  0.  96;  People 
y.  Ne^o  York  A  M.  B.  R.  Go.  P4  N.  Y.  565.  A  n 
early  example  of  this  constru  .lion  is  found  in 
2  Coke  Rep.  46,  where  it  was  held  that  a  stat- 
ute treating  of  "deans,  prebendaries,  parsons. 
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yican,  and  others  having  spiritual  jurisdic- 
tion/' did  not  extend  to  bishops.  But  this  rule 
is  not  without  exception.  The  statute  of  Marl- 
bridge  (chap.  19)  makes  provision  "touching 
essoignes  in  couuties,  hundreds,  or  in  courts 
baron  or  in  other  courts  of  record,  and  it  was 
held  to  extend  to  the  King's  courts  of  record 
at  Westminster;  for  otherwise  the  general 
words  would  be  void,  for  there  were  no  lower 
courts  tLau  those  specified.    2  Inst.  186. 

The  contention  that  the  word  "employees," 
in  the  statute  of  1885,  should  be  confined  in 
meaning  to  persons  occupying  a  strictly  subor- 
dinate position,  as  day  laborers  and  the  lilse,  is 
urged  m  part  upon  the  view  that  the  statute 
was  intended  to  protect  that  class  of  laborers 
only  who,  as  a  rule,  are  dependent  upon  their 
daily  wages  for  subsistence,  and  who  enter  upon 
their  employment  with  no  view  of  giving  credit 
to  the  corporation  for  their  wages,  and,  ex- 
pecting prompt  payment,  bad  no  occasion  to 
rely  on  its  credit  or  sol  vency.  The  courts  have 
^iven  a  strict  construction  to  acts  imposing 
liability  upon  stockholders  in  corporations  for 
debts  owing  to  "laborers,  servants,  and  appren- 
tices." The  rule  of  strict  construction  has  been 
applied  to  those  acts  upon  the  ground  stated  by 
Chief  Justice  Shaw  in  Qray  v.  Coffin,  9  Cush. 
199:  "To  create  any  individual  liability  of 
members  for  the  debt  of  a  corporation,  a  body 
politic,  created  by  law,  and  regarded  as  a  legal 
being,  distinct  from  that  of  all  the  members 
composing  it,  and  capable  of  contracting  and 
being  contracted  with  as  a  person,  is  a  wide 
departure  from  established  rules  of  law,founded 
in  considerations  of  public  policy,  and  depend- 
ing solely  upon  provisions  of  positive  law.  It 
[the  statute]  is  therefore  to  be  construed 
strictly,  and  not  extended  beyond  the  limits  to 
which  it  is  plainly  carried  by  such  provisions 
of  statute."  Cited  in  Chase  v.  Lord,  77  N.  Y. 
1.  See  also  Church,  Ch.  J.,  Gurney  v.  At- 
laniic  eft  0.  F.  R.  Co.  68  N.  Y.  858.  It  may 
perhaps  be  doubted  whether  the  principle  of 
strict  construction  has  not  been  carried  too  far  in 
some  of  the  cases  exempting  stockholders  from 
liability  under  the  manufacturing  corporations 
act  of  1848.  But  the  act  of  1885  proceeds,  we 
think,  upon  a  broader  policy,  as  to  the  persons 
to  be  protected,  than  has  been  attributed  to  the 
acts  imposing  liabilitv  upon  stockholders. 
The  act  deals  with  the  <]istribution  of  the  assets 
of  insolvent  corporations,  or  corporations  in 
the  bands  of  receivers.  The  purpose  of  the 
act  is  that  the  debts  of  the  corporation  for  the 
wages  of  employees,  including  in  the  designa- 
tion all  who  in  common  understanding  held 
that  relation  to  the  corporation,  should  be  the 
first  charge  on  the  assets,  and  that  business 
debts  should  be  postponed  thereto.  The  act 
of  1885,  in  this  respect,  was  supplementary  to, 
and  in  pari  materia  with,  the  act  (chapter  828 
of  the  Laws  of  1884)  which  amended  the  gen- 
eral act  of  1877,  regulating  general  assignments 
by  insolvent  debtors  so  as  to  provide  "that  in 
all  assignments  made  in  pursuance  of  this  act 
the  wages  and  salaries  actually  owing  to  the 
employees  of  the  assignees  or  assignors  shall 
be  preferred  before  any  other  debts."  Formerly 
incorporated  companies  in  this  state  were  by 
statute  disabled  from  making  a  general  assien- 
ment  in  contemplation  of  insolvency.  Sihell  v. 
Bemeen,  88  N.  Y.  95.     Whether  this  rule  has 
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not  been  changed  by  recent  legislation  may  ad- 
mit of  question.  See  §  27  of  the  assignment 
act  of  1877;  stock  corporation  law,  as 
amended  by  chapter  688,  Laws  1892.  §  48. 
But  at  least  the  amended  act  of  1884  covered 
the  case  of  insolvent  assignments  by  natural 
persons,  and  prescribed  that  debts  due  to  em- 
ployees of  the  assignor  should  be  preferred. 
The  act  of  1885,  now  in  question,  enacted  sub- 
stantially the  same  rule  of  preference  in  case 
of  domestic  corporations  in  the  hands  of  a  re- 
ceiver,— a  situation  generally  due  to  insolvency. 
In  People  v.  Bemington  the  claims  of  the  su- 
perintendent, of  the  attorney,  and  of  an  agent, 
for  the  general  management  of  the  foreign 
business  of  the  corporation  in  China,  to  a  pref- 
erence under  the  act  of  1885,  were  disallowed 
on  the  ground  that  they  were  not  "employees/* 
within  the  common  acceptation  and  meaning 
of  the  word.  The  superintendent  was  sub- 
stantially an  officer.  The  attorney  was  en- 
gaged in  an  independent  business,  and  his  debt 
arose  in  the  prosecution  of  that  business.  The 
case  of  the  foreign  agent  is  the  one  which 
miglt  admit  of  a  difference  of  opinion.  The 
mere  fact  of  the  employment  tieing  such  as 
might  be  designated  an  agency  would  not  alone, 
we  conceive,  take  the  case  out  of  the  protection 
of  the  act.  Bookkeepers  or  persons  employed 
to  make  sales  of  merchandise  or  of  property 
manufactured  by  the  corporation  are,  we  think, 
"employees,"  within  the  meaning  of  the  act, 
and  their  compensation  earned  is  "wages,** 
whether  such  persons  are  employed  by  the  day 
or  month  or  year,  and  whether  the  compensa- 
tion is  denominated  "salary"  or  "wages"  in 
the  contract  of  employment. 

We  think  t?ie  order  below  teas  correct,  and  it 
should  therefore  be  affirmed, 

O'Brien,  Haifl^ht»  Martin*  and  Vann» 

JJ.,  concur.    Grajr*  J.,  absent. 

Bartlett»  J.,  dissenting: 

This  case  involves  the  intention  and  policy 
of  the  legislature  when  it  sought  to  prefer  "the 
wages  of  the  employees,  operatives,  and  la- 
borers" of  insolvent  corporations  (Laws  1855, 
chap.  876).  If  the  word  "employee"  is  to  be 
treated  as  the  correlative  of  "employer,"  abso- 
lutely and  without  restriction,  it  then  follows 
that  the  words  "operatives  and  laborers"  in 
the  statute  are  mere  surplusage,  and  every  per- 
son employed  by  a  corporation  on  a  salary  is 
preferred.  In  construing  a  statute,  force  must 
be  given  to  all  its  provisions  if  possible,  in 
the  case  at  bar  the  use  of  the  word  "wages"  is 
significant  and  restrictive,  and  excludes  fixed 
salaries  which  are  not  properly  described  as 
wages.  Furthermore,  some  effect  must  be 
given  to  the  words  "operatives  and  laborers." 
which  follow  the  word  "emplovees"  in  the 
statute.  I  think  they  qualify  the  latter  word, 
and,  taken  in  connection  with  the  word 
"wages."  limit  its  general  meaning.  It  Is  not 
every  employee,  in  the  broad,  general  sense, 
who  is  preferred:  but  the  employee,  operative, 
or  laborer  who  receives  wagts  as  such,  whose 
services  are  menial  or  manual,  and  who  de- 
pends upon  his  daily  wage  for  present  sup- 
port. In  the  case  before  us  the  employee  re- 
ceived compensation  at  the  rate  of  $100  a 
month  from  a  mowing-machine  company.    I( 
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was  bis  dnty  to  go  from  place  to  place  and  sell 
or  solicit  sales  of  machioes,  to  take  tbem  down, 
fix,  and  set  tbem  up  for  tbe  purchasers.  I  am 
of  opioion  claimaot  was  a  traveling  salesman 
on  a  salary,  and  only  performed  such  duties  as 
are  common  in  tbe  sale  of  machines  or  instru- 
ments of  complicated  design.    This  monthly 


salary  is  no  more  wages,  as  it  seems  to  me, 
than  tbe  salary  and  commissions  of  the  sales- 
men sent  to  China  bv  £.  Remington  &  Sons. 
Pleople  y.  Remington,  45  Hun.  829,  342,  Af- 
ISrmed  on  opinion  of  the  general  term,  109  N. 
Y.  681. 
Tbe  order  appealed  from  should  be  reversed. 
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George  F.  UNDERBILL,  Flff.  in  Err., 

V. 

Jos§  Manuel  HERNANDEZ. 
(26  U.  S.  App.  578, 66  Fed.  Bep.  677.) 

1.  Theaeto  of  a  eoauiMLiiderofreTOla- 
tUnuupy  foroea  In  eli»r|^  of  a  captured 
eit^  of  anothor  eonntrjr,  oauslng  injury 
by  assault  and  false  impxisonment  to  a  dtixen 
of  tbe  United  States,  does  not  render  him  liable 
In  a  civil  action  in  the  United  States, -at  least 
after  the  reyolutlonary  ffOTemment  has  been 
established  and  reooffnfzed  by  the  United  States 
government,  even  if  tbe  acts  oom plained  of  were 
performed  before  tbe  revolution  became  suo- 
oessfuL 

2«  Tbe  ezproMlon  of  an  erroneous  opin- 
ion will  not  require  the  reversal  of  a  decision 
wlilch  makes  a  proper  disposition  of  the  case. 

(January  28, 1886.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  New 
York  to  review  a  judgment  in  favor  of  de- 
fendant in  an  action  brought  to  recover  dama- 
ges for  assault  and  false  imprisonment  alleged 
to  have  been  committed  by  defendant  on  plain - 
tiff.     Affirmed. 

Before  Wallace,  Laccmbe,  and  Shipman, 
Circuit  Judges. 

The  facts  are  restated  in  tbe  opinion. 

Mr.  Salter  8.  Clark,  with  Mewre,  Lo- 
^an,  Demondf  A  HarlejTt  for  plaintiff  in 
error: 

Under  the  civil  law  of  Venezuela  there  is  a 
civil  action  against  the  defendant  for  damages 
for  imprisonment  or  violence  to  the  person  cor 
responding  to  our  actions  of  false  imprisonment 
or  assault  and  battery. 

Hernandez  could  have  been  sued  civilly  on 
this  cause  of  action  in  Venezuela.  Torts  fol- 
low the  person,  and  can  be  sued  upon  wherever 
tbe  defendant  may  be  found. 

Denniek  v.  Central  B,  Co.  103  U.  8.  11.  26 
L.  ed.  439:  Leonard  v.  Columbia  Steam  Nav. 
Co.  84  N.  Y.  48.  88  Am.  Rep.  491;  Mitchell  v. 
Harmony,  54  U.  8.  18  How.  137,  14  L.  ed.  85. 

International  law  makes  a  military  com- 
mander personally  responsible  for  all  acts  or- 
dered or  done  by  him  which  are  merely  wan- 
ton or  malicious,  or  not  necessary  to  the  pros- 
ecution of  the  war. 

The  Constitution  of  Venezuela  provides  that 


the  dispositions  of  the  law  of  nations  shall  be 
especially  enforced  in  cases  of  civil  war.  This 
gives  the  citizen  and  foreigner  a  municipal  right. 

Mitchell  V.  Harmony,  b^V,  8.  18 How.  |15, 
14  L.  ed.  75;  Luther  v.  Borden,  48  U.  8.  7  How. 
1,  12  L.  ed.  581;  Forsyth  Cases  and  Opioions 
on  Constitutional  Law,  p.  214;  Stephen.  His- 
tory of  the  Criminal  Law,  p.  215;  Field,  Code  of 
International  Law,  ^  725;  2  Hare,  Am.  Const. 
Law,  p.  919;  Hall,  International  Law,  p.  469;  1 
Halleck.  iDteroational  Law,  p  473;  2  Halleck. 
International  Law,  p.  449;  Walker,  Science  of 
International  Law,  1893,  pp.  281,  282;  Dote  v. 
Johnson,  100  U.  8. 158.  25  L.  ed.  632. 

Even  if  looked  upon  as  a  military  invader, 
still,  under  ioternaliODal  law,  bis  rights  would 
be  limited,  and  the  law  would  still  be  above 
him,  not  under  his  feet. 

2  Halleck,  International  Law,  p.  449;  Hall, 
International  Law,  1890.  p.  469:  Walker,  Sci- 
ence of  International  Law,  lb98,  pp.  281,  282. 

The  result  would  be  the  same,  if  he  had  been 
a  rightful  civil  or  military  official  of  Venezuela, 
exercising  martial  law  in  the  place. 

Luther  ▼.  liorden,  48  U.  8.  7  Bow.  1, 12  L. 
ed.  581;  1  Halleck  International  Law,  p.  478; 
Forsyth,  Cases  and  Opinions  on  Constitutional 
Law,  p.  214;  Field,  (.:odeof  International  Law, 
§  725:  Stephen,  Hi.<<tory  of  the  Criminal  Law, 
p.  215;  Walker,  Science  of  International  Law, 
1893,  p.  266;  Coleman  v.  Tenneteee,  97  U.  8. 
519.  24  L.  ed.  1128. 

The  theory  that  the  occupant  of  an  office 
is,  in  that  office,  the  government,  the  supreme 
power,  the  sovereisnty  of  the  nation,  and 
hence  cannot  be  questioned  by  the  judiciary, 
has  been  denounced  as  entirely  hostile  to  the 
theory  of  government  of  a  free  people. 

Poindezter  v.  Oreenhow,  114  U.  S.  291,  29 
L.  ed.  198;  Reagan  v.  Farmeri  Loan  db  T,  Co. 
164  U.  8.  891,  38  L.  ed.  1021. 

A  general  is  no  more  the  government  than  a 
collector  of  customs  is. 

MilcheU  V.  Harmony,  64  U.  8.  13  How.  115, 
14  L.  ed.  75;  Void  v.  Johnson,  100  U.  S.  168, 25 
L.  ed.  632;  Raymond  v.  Thomas,  91  U.  8.  712, 
28  L.  ed.  434:  Planter/  Bank  y.  Union  Bank, 
88  U.  8. 16  Wall.  483.  21  L.  ed.  478:  Ex  parte 
Mifligan  71  U.  8  4  Wall.  2,  18  L.  ed.  281. 

Civil  courts  have  jurisdiction  to  hold  mili- 
tary officers  responsible  in  suits  for  damages. 
It  is  for  the  jury  to  say  whether  the  acts  are 
within  military  right  or  not. 


Nora—Tbig  decision  has  now  been  aiflrmed  by 
tbe  Supreme  Court  of  the  United  States  in  108  V.  8. 
280,  tf  L.  ed.  — ,  on  the  frround  that  the  inability 
of  oourts  to  inquire  into  the  acts  of  foreign  gov- 
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emments  extends  to  the  acts  of  an  insurgent  com- 
mander when  the  revolutionary  party  ultimately 
succeeds  and  Is  recoinitzed  as  the  government  by 
the  United  States. 
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Mitchell  7.  Harmony,  54  U.  S.  18  How.  115, 
14  L.  ed.  75;  Freeland  v.  Wiaiamt,  131  U.  8. 
405,  83  L.  ed.  198;  Beekvoith  v.  Bean,  98  U. 
8.  266,  25  L.  ed.  124;  Ex  parte  Milligan,  71 
U.  8.  4  Wall.  2,  18  L.  ed.  281;  MiUigan  v. 
H&oey,  8  Bias.  18;  Stepbeo,  History  of  the 
Criminal  Law,  p.  215;  Wilion  v.  MacKenzie, 

7  Hill,  95,  42  Am.  Dec.  51;  8mUh  v.  8haw,  12 
JobDs.  257;  M'GonneU  v.  Hampton,  12  Johns. 
234;  Di»B  v.  John9on,  100  U.  8.  158,  25  L.  ed. 
632:  15  Am.  &  Eng.  Enc.  Law,  p.  487;  7  Am. 
&  Eog.  Edc.  Law,  p.  685. 

Hernandez's  treatment  of  Underhfll  was  ma- 
licious and  unnecessary,  and  so  not  within  any 
military  right. 

The  existence  of  civil  war  in  Venezuela  in 
1892  was  never  recognized  by  our  government. 
Therefore  our  courts  must  consider  the  ancient 
stale  of  things  as  continuing,  and  Hernandez 

8  private  partv,  without  any  right  of  war. 
The  recognition  or  nonrecognition  of  a  state 

of  civil  war  in  a  foreign  country  is  for  the  ex- 
ecutive department,  and  until  the  executive 
has  acted  the  courts  must  decide  on  the  basis  of 
the  old  state  of  things. 

Bo$e  V.  Himely,  8  U.  8.4Crancb,  241,  2  L. 
«i.  608;  Unitea  State*  v.  Palmer,  16  U.  8.  8 
Wheat.  610,  4  L.  ed.  471;  QeHeton  v.  Boyt,  16 
U.  8.  8  Wheat.  246,  4  L.  ed.  881;  OeUton  v. 
Hojit,  13  Johns.  561;  Freeland  v.  Williame,  181 
U.  8.  405.  88  L.  ed.  198;  Kennett  y.  Chambers, 
55  U.  8.  14  How.  88,  14  L.  ed.  816;  The  Am- 
broee  Light,  25  Fed.  Rep.  408;  The  Itata,  15 
IT.  8.  App.  1,  56  Fed.  Rep.  505;  VniUd  States 
V.  Trumbull,  48  Fed.  Rep.  99;  The  Conserva, 
88  Fed.  Rep.  481. 

The  act  is  to  be  Judged  of  by  the  existence 
or  nonexistence  of  recognition  at  the  time  it 
occurs,  and  recognition  cannot  act  retroactively 
to  legitmatize  an  act  unlawful  at  the  time. 

Kennett  v.  Chambers,  55  U.  8.  14  How.  88, 
14  L.  ed.  816;  The  Itata,  15  U.  8.  App.  1,  56 
Fed.  Rep.  505;  United  States  v.  Trumbull.  48 
Fed.  Rep.  99;  The  Ambrose  Light,  2b  Fed.  Rep. 
408. 

It  was  for  a  Jury  to  say  whether  Hernan- 
dez was  a  part  of  an  organized  revolutionary 
party,  or  was  acting  independently. 

Whart.  Am.  Law,  §S  454.  221,  210;  WaU 
ker,  8clence  of  International  Law,  p.  260; 
Freeland  ▼.  Williams,  131  U.  8.  405,  88  L.  ed. 
198. 

Messrs.  F.  R.  Condert  and  Joseph 
Kllngp  for  defendant  in  error: 

The  acts  which  the  plaintiff  claims  consti- 
tuted his  false  imprisonment  by  the  defendant. 
Having  been  done  by  him  in  his  capacity  of  a 
military  commander,  their  validity  cannot  be 
questioned  in  the  courts  of  another  country. 

TTie  Exchange  v.  WFaddon,  11  U.  S.  7 
Cranch,  112.  116.  8  L.  ed.  287;  L'  Invincible, 
14  U.  8.  1  Wheat.  239.  4  L.  ed.  80:  Batch  v. 
Baee,  7  Hun,  596;  Duke  of  Brunswick  v.  King 
of  Banoter^  2  H.  L.  Cas^l;  Nabob  of  Arcot  ▼. 
East  India  Co.  4  Bro.  Ch.  180;  Mighell  v. 
Sultan  ofJohore,  63  L.  J.  Q.  B.  N.  8.  593. 
•  Immunity  is  not  confined  to  the  sovereign, 
but  extends  to  all  those  in  the  service  of  the 
sovereign  or  the  state  where  the  acts  com- 
plained of  were  done  by  them  in  the  exercise 
of  their  public  employment,  or  as  an  official  of 
such  sovereign  or  state. 

L'  Invincible,  14  U.  8.  1  Wheat.  288,  4  L. 
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ed.  80;  Suits  against  Foreigners,  1  Ops.  Atty 
Gen.  45, 46;  Actions  against  Foreigners,  1  OpsL 
Atty.  Gen.  81;  5  Webster's  Works,  129. 

W-here  a  military  force,  in  the  prosecution 
of  a  war,  gains  and  holds  possession  of  a  part  of 
the  territory  of  a  state,  such  territory  is  neces- 
sarily governed  by  the  person  in  command  of 
the  force  having  possession,  and  his  govern- 
ment is  recognized  by  public  law  as  a  gov- 
ernment de  facto,  to  which  all  the  inhabitants 
of  the  district  owe  obedience. 

United  States  v.  Rice,  17  U.  8.  4  Wheat.  246, 
4  L.  ed.  662;  United  States  v.  Baytcard,  2 
Gall.  485;  Fleming  v.  Page,  50  U.  8.  9  How. 
608,  13  L.  ed.  276;  Cross  v.  Harrison,  57  U.  8. 
16  How.  190,  14  L.  ed.  899;  New  Orleans  y. 
New  York  Mail  8.  S.  Co.  87  U.  8.  20  Wall 
887,  22  L.  ed.  854;  Martial  Law,  8  Ops.  Atty. 
Gen.  865;  Halleck,  International  Law,  ed. 
1861.  p.  878. 

This  principle  has  been  fully  recognized  by 
the  United  8tates  in  respect  to  the  acts  of  Coo- 
federate  authorities  during  our  civil  war. 

Texas  y.  White,  74  U.  8.  7  Wall.  700.  19  L. 
ed.  227;  Horn  v.  Lockhart,  84  U.  8.  17  Wall. 
570,  21  L.  ed.  657;  Sprott  v.  United  States,  87 
U.  8.  20  Wall.  459,  22  L.  ed.  871. 

There  is  no  evidence  that  the  Crespo  govern- 
ment was  not  the  legally  constituted  govem- 
men  t  of  Venezuela.  But  even  if  it  were  a  revolu- 
tion ary  government  its  acts  cannot  be  ques- 
tioned in  the  courts  of  a  foreign  Jurisdiction. 

Williams  v.  Bruffy,  96  U.  8.  185,  24  L.  ed. 
717;  Ford  y.  Surget,  97  U.  S.  594.  24  L.  ed. 
1018. 

An  officer  of  an  army,  while  serving  In  the 
enemy's  country  durine  war,  is  not  liable  to  an 
action  for  injuries  restilting  from  his  military 
orders  or  acts. 

Dow  y.  Johnson,  100  U.  8. 158,  25  L.  ed.  632; 
Freeland  v.  WiUiams,  131  U.  8.  416,  33  L.  ed. 
197;  Lamar  v.  Browne,  92  U.  8.  197,  23  L. 
ed.  664;  Coleman  v.  Tennessee,  97  U.  8.  509, 24 
L.  ed.  1118. 

The  only  question  to  be  determined  is  simply 
whether  there  was  a  war,  and  not  whether  it 
was  successful. 

Ford  y.  Surget,  97  U.  8.  594,  24  L.  ed.  1618. 

Wallace.  Circuit  Judge,  delivered  the 
opinion  of  the  court; 

This  is  a  writ  of  error  by  (Jeorge  F.  Under- 
bill, the  plaintiff  in  the  court  below,  to  review 
a  judgment  for  Jose  Manuel  Hernandez,  the 
defendant,  entered  upon  the  verdict  of  a  Jury 
pursuant  to  the  direction  of  the  trial  Judge. 
The  suit  was  for  false  imprisonment  and  as- 
sault and  battery  of  the  plaintiff,  committed  by 
the  defendant  at  the  city  of  BoUvar,  Vene- 
zuela. The  acts  complained  of  consisted  in 
the  detention  of  the  plaintiff  at  his  own  resi- 
dence in  the  city  of  Bolivar  under  a  guard  of 
soldiers  stationed  near  the  house,  from  August 
13.  to  October  18, 1892,  by  the  authority  of  the 
defendant,  during  which  time  the  plaintiff  was 
not  permitted  to  leaye  the  house  without  an 
escort  of  soldiers,  and  was  several  times  re- 
fused a  paspport  to  leaye  the  city,  for  which  he 
made  application  to  the  defendant.  During 
this  period  the  defendant  was  in  command  of 
the  city  as  a  military  officer.  A  revolution 
bad  been  organized  against  the  government  of 
Venezuela,  and  an  army  had  been  mustered 
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•a^DSt  the  adherents  of  the  recent  preeident.  | 
Whose  term  of  office  had  expired,  and  who,  it 
'Was  claimed  by  the  reyolutionists,  do  longer 
vepreaented  the  legitimate  government.  The 
^principal  parties  to  this  conflict  were  those 
who  recognized  Palacio  as  their  chief  and  those 
who  followed  the  leadership  of  Crespo.  The 
•defendant  belonged  to  the  revolutionary  party, 
-and  commanded  its  forces  in  the  vicinity  of 
Bolivar.  Early  in  August  an  engagement  took 
^lace  between  the  forces  of  the  two  parties 
near  Bolivar;  the  revolutionists  prevailed,  and 
on  August  18  the  defendant  entered  Bolivar  at 
the  head  of  his  forces  and  assumed  command 
of  the  city.  From  that  time  until  the  plaintiff 
was  permitted  to  leave  Bolivar  the  defendant 
was  the  civil  and  military  chief.  Early  in 
October  the  revolutionary  partv  prevailed  gen- 
•erally,  and  took  possession  o?  the  capital  of 
Venezuela;  and  on  the  2fth  day  of  Ociober, 
1892.  the  Crespo  government,  so  called,  was 
lormally  recognized  as  the  legitimate  govern- 
ment 01  Venezuela  by  the  government  of  the 
United  States,  pursuant  to  instructions  from 
the  state  department  to  our  minister  to  recog- 
nize the  new  government  provided  it  was  * 'ac- 
cepted by  the  people,  in  the  possession  of  the 
power  of  the  nation,  and  fully  established." 
foreign  Relations  of  U.  8.  1892.  p.  6d5. 

The  plaintiff  was  a  citizen  of  the  United 
49tate8,  who  had  constructed  a  waterworks 
system  for  the  city  of  Bolivar  under  a  contract 
with  the  government,  and  was  engaged  in 
nupplying  the  place  with  water.  He  also  car- 
ried on  a  machinery  repair  business.  The  evl- 
<ience  upon  the  trial  indicated  that  the  purpose 
•of  the  defendant  in  his  treatment  of  the 
plaintiff  was  to  coerce  the  plaintiff  to  operate 
Dis  waterworks  and  his  repair  works  for  the 
l)enefit  of  the  community  and  the  revolution- 
•«ry  forces:  it  was  not  sufficient  to  have  war- 
ranted  a  finding  by  the  jury  that  the  defend- 
:ant  was  actuated  by  malice  or  any  personal 
or  private  motive.  The  trial  judge  ruled  at 
the  request  of  the  defendant  that  upon  these 
facts  the  plaintiff  was  not  entitled  to  recover, 
^nd  directed  a  verdict  for  the  defendant  against 
the  exceptions  of  the  plaintiff. 

The  important  question  presented  by  the 
assignment  of  error  arises  upon  the  exception 
to  the  direction  of  a  verdict  lor  the  defendant. 
This  ruling  proceeded  upon  the  ground  that 
because  the  acts  of  the  aefendant  were  those 
of  a  military  commander,  representing  a  de 
facto  government  in  the  prosecution  of  a  war, 
he  was  not  civilly  responsible  therefor. 

Considerations  of  comity,  and  of  the  highest 
•expediency,  require  that  the  conduct  of  states, 
whether  in  triinsactions  with  other  states  or 
with  individuals,  their  own  citizens  or  foreign 
oitizens,  should  not  be  called  in  question  by 
the  legal  tribunals  of  another  jurisdiction. 
The  citizens  of  a  state  have  an  adequate  re- 
dress for  any  grievances  at  its  hands  by  an  ap- 
peal to  the  courts  or  the  other  departments  of 
their  own  governments.  Foreign  citizens  can 
rely  upon  the  intervention  of  their  lespective 
governments  to  redress  their  wrongs,  even  by 
41  resort,  if  necessary,  to  the  arbitrament  of 
war.  It  would  be  not  only  offensive  and  un- 
necessary, but  it  would  imperil  the  amicable 
velations  between  governments  and  vex  the 
f>eace  of  nations  to  permit  the  sovereign  acts  or 
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political  transactions  of  states  to  be  subjected 
to  the  examination  of  the  legal  tribunals  of 
other  states.  Influenced  by  these  reasons,  and 
because  the  acts  of  the  official  representatives 
of  the  state  are  those  of  the  state  itself,  when 
exercised  within  the  scope  of  their  delegated 
powers,  courts  and  publicists  have  recognized 
the  immunity  of  public  agents  from  suits 
brought  in  foreign  tribunals  for  acts  done 
within  (heir  own  states  in  the  exercise  of  the 
sovereignty  thereof.  In  Moodalay  v.  Morton 
(1  Bro.  Ch.  469)  the  master  of  the  rolls, 
while  retaining  jurisdiction  of  a  suit  which  in- 
volved the  private  transactions  of  the  East 
India  Company,  said:  "They  have  rights  as  a 
sovereign  power,  they  have  also  duties  as  in- 
dividuals: if  they  enter  into  bonds  in  India,  the 
sums  secured  may  be  recovered  here.  .  .  . 
I  admit  that  no  suit  will  lie  in  this  court 
against  a  sovereiirn  power  for  anything  done 
in  that  capacity." 

In  Nabob  Areot  v.  Eoit  India  Co.  (4  Bro. 
Ch.  180)  the  answer  to  a  bill  in  equity  alleged 
that  all  the  transactions  mentioned  in  the  bill 
were  of  a  political  nature  and  matters  of  state, 
and  the  court  dismissed  the  suit  on  that 
ground.  In  Duke  of  Brujiswiek  v.  King  of  Han- 
over, 6  Beav.  1,  the  master  of  the  rolls  con 
eluded  an  elaborate  discussion  ot  the  liability 
of  the  defendant  to  a  suit  in  chancerv  with  the 
opinion  that  the  King  of  Hanover,  although  a 
subject  of  Great  Britain,  was  exempt  from  all 
liability  to  be  sued  in  the  courts  of  that  country 
for  any  acts  done  by  him  as  King  of  Hanover. 
Upon  an  appeal  from  his  judgment  dismissing 
the  cause  to  the  House  of  Lords  (2  H.  L.  Cas. 
1),  that  tribunal  decided  that  the  defendant, 
notwithstanding  he  was  a  British  subject  and 
was  in  England  exercising  his  rights  as  such 
when  sued,  could  not  be  made  to  account  to 
the  court  of  chancery  for  acts  of  state,  whether 
riffhtor  wrong,  done  by  him  abroad  in  virtue 
01  his  authority  as  sovereign.  The  decision 
was  put,  not  upon  the  personal  immunity  of  the 
sovereign  from  suit,  but  upon  the  principle  that 
no  court  in  England  could  sit  in  judgment 
upon  the  act  of  a  sovereign  effected  by  virtue  of 
his  sovereign  authority  abroad.  The  Lord 
Chancellor  said  that  "a  foreign  sovereign  com- 
ing into  this  country  cannot  be  made  responsi- 
ble here  for  an  act  done  in  his  sovereign  charac- 
ter in  his  own  country;"  and  that  "the  courts 
of  this  country  cannot  sit  in  judgment  upon  an 
act  of  a  sovereign  effected  by  virtue  of  his 
sovereign  authority  abroad,  an  act  not  done  as 
a  British  subject,  but  supposed  to  be  done  in 
the  exercise  of  his  authority  vested  in  him  as 
sovereiern."  In  Hatch  v.  Baez,  7  Hun,  596,  the 
New  York  supreme  court  decided  that  an  ac- 
tion could  not  be  maintained  in  the  courts  of 
the  state  against  the  former  president  of  the 
Dominican  Republic  for  actsdoneby  him  in  his 
official  capacity,  although  he  had  ceased  to  be 
president  when  the  suit  was  brought.  The 
court  said:  "We  think  that  by  the  universal 
comity  of  nations  and  the  established  rules  of 
international  law,  the  courts  of  one  country 
are  bound  to  abstain  from  sitting  in  judgment 
on  the  acts  of  another  government  done  within 
its  own  territorv. ...  To  make  him  amenable  to 
a  foreign  jurisdiction  for  such  acts  would  be  a 
direct  assault  upon  the  sovereigntv  and  inde- 
pendence of  his  country.  . .  .  The  fact  that  tha 
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defendaDt  has  ceased  to  be  president  of  St 
Domingo  does  not  destroy  bis  immunity. 
Tbat  springs  from  the  capacity  in  which  the 
acts  were  done,  and  protects  the  individual 
who  did  them,  because  they  emanated  from 
8  foreign  and  friendly  government" 

The  law  officers  of  the  United  States  have 
uniformly  advised  the  executive  department 
that  individuals  are  not  answerable  in  foreign 
tribunals  for  acts  done  in  their  own  c{>untry 
in  behalf  of  their  government  by  virtue  of 
their  official  authority. 

In  1794  one  Collot,  lately  the  French  gover- 
nor of  Guadaloupe,  was  arrested  in  this 
country  in  an  action  brought  against  him  for 
the  seizure  and  condemnation  of  a  vessel.  The 
matter  having  been  brought  to  the  attention  of 
our  government,  it  was  referred  to  the  Attor- 
ney Qeneral,  and  he  advised  that,  the  defend- 
ant being  subject  to  process,  the  government 
could  not  then  intervene,  but  addS  his  opin- 
ion that  if  the  seizure  of  the  vessel  were  ad- 
mitted to  have  been  an  official  act,  done  by  the 
defendant  by  virtue  or  under  color  of  the 
powers  vested  in  him  as  governor,  it  would  of 
Itself  be  a  sufficient  answer  to  the  plaintiffs' 
action;  and  that  the  defendant  ought  not  to 
answer  in  our  courts  for  any  mere  irregularity 
in  the  exercise  of  his  powers,  and  that  the  ex- 
tent of  his  authority  can,  with  propriety  or  con- 
venience, be  determined  only  by  the  consti- 
tuted authorities  of  his  own  nation.  Svits 
against  Foreigners,  1  Ops.  Atty.  Gen.  45.  46. 
In  1797,  in  the  Case  of  Sindnir,  the  Attorney 
General  expressed  the  opinion  '*that  a  person 
acting  under  a  commission  from  the  sovereii^n 
of  a  foreign  state  is  not  amenable  for  what  he 
does,  in  pursuance  of  his  commission,  to  any 
tribunal  of  the  United  States."  Actions 
against  Foretpners,  1  Ops.  Atty.  (Jen.  81.  In 
1871,  in  the  Oase  of  the  Pacific  StetimMp  Com- 
pany, the  Attorney  General  advised  the  Secre- 
tary of  State  as  follows:  'It  has  often  been 
laid  down  that  before  a  citizen  of  one  country 
is  entitled  to  the  aid  of  his  government  in  ob- 
taining redress  for  wrongs  done  him  by 
another  government,  he  must  have  sought  re- 
dress in  vain  from  the  tribunals  of  the  offend- 
ing power.  The  object  of  this  rule  plainly  is 
to  give  the  offending  government  an  oppor- 
tunity of  doing  justice  to  the  injure  party  in 
its  own  regular  way,  and  thus  avoiding  all 
occasion  for  international  discussion."  New 
Qranadian  Passenger- Tax,  13  Ops.  Atty.  Gen. 
647,  550.  In  1872,  in  the  case  of  TJ^e 
Tipitapa,  the  Attorney  General  advised  the 
Secretary  of  State  in  a  case  where  an 
officer  with  a  party  of  armed  men,  acting 
under  an  order  of  the  judicial  officer  of  the 
port  of  Granada,  had  seized  an  American 
vessel  at  tbat  port,  the  seizure  having  been 
made  for  the  purpose  of  enforcing  a  supposed 
legal  right,  "that  this  government  ought  not 
to  make  reclamation  in  behalf  of  the  owner, 
as  it  is  presumable  that,  if  the  proceedings 
were  illegal,  the  judicial  tribunals  of  Nicarau- 

fua  would  afford  redress."    18  Ops.  Atty.  Gen. 
54, 

Conspicuous  among  the  acts  which  are 
sheltered  bv  this  principle  of  international  law 
are  those  of  military  officers  in  command  of  the 
armed  forces  of  the  state.  According  to  one 
of  the  most  recent  commentators  upon  interna- 
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tional  law  (Hall.  International   Law,  g  102),. 
officers  in  command  of  armed  forces  of  th» 
stale,  and  their  subordinates  and  soldiers,  are- 
not,  in  any  case,  amenable  to  the  civil  or  crimi- 
nal laws  of  a  foreign  state  in  respect  to  acts 
done  in  their  capacity  as  agents  for  which  they 
would  be  punishable  or  civilly  responsible  if 
done  in  their  private  capacity.    This  doctrine- 
was  sanctioned  by  our  own  government,  in 
1841,  in  the  case  of  McLecd,  who  was  under 
indictment  for  murder  in  a  state  court  of  New 
York.     He  had  been  engaged  as  a  member  of 
the  colonial  forces  in  repelling  an  attack  made^ 
upon  Canada  by  an  armed  force  of  the  United 
States,  and  had  assisted  in  the  destruction  of  a. 
vessel  moored  on  the  American  shore  of  the 
Niagara  river,  during  which    an   American 
citizen   was  killed.     The  British  govern  men  i» 
through  its  minister  at  Washington,  demanded 
his   release   upon  the  ground   that    the    de- 
struction of  the  vessel  was  a  public  act  of  per- 
sons in  her  Majesty's  service  obeying  order  of 
the  superior  authorities,  and,  therefore,  accord- 
ing to  the  usages  of  nations,  could  only  be  tbe^ 
subject  of  discussion  between  the  two  govern- 
ments.   Mr.  Webster,  then  Secretary  of  State, 
acceded  to  this  view,  stating  that  *'the  govern- 
ment of  the  United  States  entertains  no  doubt 
tbat,  after  the  avowal  of  the  transaction  as  a^ 
public  transaction,  authorized  by  the  British 
authorities,  the  individuals   concerned    in  it 
ought  not,  by  the  principles  of  public  law  and 
the  general  usage  of  civilized    states,   to  be* 
holden  personally  responsible  in  the  ordinary 
tribunals  of  law  for  their  participation  in  it."" 
IWebster's    Works,    vol.  5,    p.    126    (Little, 
Brown,  &  Co.  ed.  1890.)]    The  courU  of  New- 
York  refused  to  release  McLeod  at  the  inter- 
vention of  the  general  government,  and  he  waa* 
tried,  but  acquitted  on  proof  of  an  alibi.     The- 
episode  led  to  the  etiactment  by  Congress,  ou 
August  29,  1842  (5  Stat,  at  L.  589,  chap.  257, 
^  1)  of  the  provision,  now  §  758,  United  States- 
Revised  Statutes,  by  which  the  courts  of  the 
United  Slates  are  authorized  to  issue  a  writ  of 
habeas  corpus  where  a  person  "being  a  subject 
or  citizen  of  a  foreign  state,  and  domiciled 
therein  ...  or  in  custody  .  .  .  for  .  .  .  any 
act  done  or  omitted  under  any  alleged  ri^ht^ 
title,  authority,  privilege,  protection,  or  exemp- 
tion, .  .  .  claimed  under  the  commission,  or 
order,  or  sanction,  of  any  foreign  state.   .    .   . 
or  under  color  thereof   .    .   .    the  validity  and^ 
effect  whereof  depend  upon  the  law  of  na- 
tions." 

Upon     principle   it   cannot   be   important 
whether  the  acts  of  military  authorities,  when 
called  in  question,  are  done  by  the  authority  of 
a  de  jure  or  titular  or  of  a  (2^ /<2^:^(?  government. 
In  either  case  if  they  are  done  in  the  legitimate- 
eiercise  of  belligerent  powers,  they  are  not  or- 
dinarily   attended    with  civil    responsibility. 
This  principle  has  been  recognized  by  the  Su- 
preme Court  of  the   United  States  in  casc*s  in 
which  the  civil  liability  of  confederate  soldiers, 
for  acts  done  as  members  of  the  insurgent 
forces  during  the  Rebellion  was  under  consid- 
eration.    Ford  V.  Surget,  97  U.  S.  594,  24  L. 
ed.  1018;  Freelandr.  WiUiams,  181  U.  S.  405,. 
88  L.  ed.  198. 

As  was  decided  in  WilliatM  v.  Bruffg,  96  U. 
S.  176.  24  L.  ed.  716.  the  government  of  the- 
confederate  states  was  a  (f«/a0t0  government  of 
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•n  inferior  claM.  ''It  nerer  represented  the 
nation;  it  never  expelled  the  public  authorities 
from  the  country,  it  never  entered  into  any 
treaties,  nor  was  it  ever  recognized  as  that  of 
an  independent  power/' 

Ford  ▼.  Surget  was  an  action  brought  by  the 
piaintlff  to  recover  the  valae  of  certain  cotton 
destroyed  during  the  war  of  the  Rebellion  in 
the  state  of  Mississippi;  and  the  court  held  that 
the  defense  that  it  was  destroyed  by  the  de- 
fendant acting  under  the  orders  of  the  military 
authorities  of  the  confederate  states  was  a  good 
iustification.    Fteeland  v.  Williams  was  a  bill 
ID  equity  to  invalidate  a  Judgment  of  the  court 
of  the  state  of  West  Virginia  obtained  against 
the  defendant  for  a  tort  committed  by  him  as  a 
soldier  of  the  confederate  army.    One  of  the 
questions  discussed  was  whether  the  judgment 
was  void  inasmuch  as  it  proceeded  upon  the 
ground  that  the  defendant  was  civilly  responsi- 
ble as  a  trespasser  for  an  act  done  by  him  as  a 
confederate  soldier  in  accordance    with    the 
usases  of  civilized    war.     In   the  prevailing 
opinion  the  court  said:    "The  case  as  it  is  now 
presented  to  us  shows  that  the  trespass  for 
which  the  original  judgment  was  rendered  was 
of  that  character,  and  it  is  argued  with  much 
force  that  the  court  which  rendered  that  judg- 
ment had  no  jurisdiction  of  the  case,  or,  at  all 
events,  had  no  jurisdiction  to  render  such  a 
judgment,  and  that  it  is  therefore  void.    It 
follows  from  this  view  on  the  subject  that  the 
court  in  which  it  was  originally  rendered  had 
jurisdiction  to  set  it  aside  or  annul  it  without 
the  aid  of  the  constitutional  provision  of  the 
state  of  West  Virginia,  and  that,  on  that  ground 
alone,  the  decree  we  are  called  upon  to  review 
must  be  affirmed.    In  this  view  of  the  subject 
some  of  the  judges  of  this  court  concur.  Again 
the  court  says:    "If  it  be  true  that,  when  the 
oriirina]  action  was  presented  to  the  circuit 
court  of  PrestOD  county,  the  thing  complained 
of  was  found  to  be  an  act  in  accordance  with 
the  usages  of -civilized  war,  during  the  ezist- 
eoce  of  a  war  flagrant  in  that  part  of  the  coun- 
try, that  court   should   have   proceeded    no 
farther,  and  its  subsequent  proceedings  may 
be  held  to  have  been  without  authority  of  law. 
Mobile  it  is  not  necessary  to  hold  that  the  judg- 
roent  as  presented  by  the  record  is  absolutely 
void,  it  may  be  conceded  that  a  court  of  equity 
in  s  proper  case  can  prevent  the  enforcement 
of  it."    In  a  dissenting  opinion  Mr.  Justice 
Hsrlan  insisted  that  the  judgment  was  not  void 
but  conceded  that  the   complainant  was  not 
civilly  responsible  if  his  act  was  one  of  legiti 
mate  warfare  as  a  soldier  in  the  confederate 
armv. 

The  acts  of  the  defendant  as  a  military  com- 
mander of  the  revolutionary  forces  in  the  civil 
war  in  Venezuela,  although  performed  before 
the  revolution  became  successful,  are  sheltered 
by  the  same  immunitiet  that  would  surround 


them  if  they  had  been  performed  subsequently. 
The  organization  of  which  he  was  a  part  repre- 
sented that  kind  of  a  de  facto  government, 
which  is  described  in  Williamt  .▼.  Brufy, 
p.  186.  *'8uch  as  exists  where  a  portion  of  the- 
inhabitants  of  a  country  have  separated  them- 
selves from  Uie  parent  state  and  established  an 
independent  government.  The  validity  of 
acts,  both  against  the  parent  state  and  its  citi- 
zens  or  subjects,  depends  entirely  upon  its  ulti- 
mate success.  If  it  fail  to  establish  itself 
permanently,  all  such  acts  perish  with  it.  if 
It  succeed  and  become  recognized,  its  acts  from 
the  commencement  of  its  existence  are  upheld 
as  those  of  an  independent  nation."  By  ita 
success  the  revolutionary  party  vindicated 
its  claim  to  recosoition  as  the  legitimate  gov- 
ernment of  Venezuela,  and  achieved  a  justifi- 
cation in  the  estimation  of  foreign  governmenta 
and  their  legal  tribunals  for  the  acts  of  its 
military  forces  as  complete  and  ample  as 
though  those  forces  had  been  employed  by  any 
sovereign  power.  After  the  recognition  of  the 
new  government  by  the  United  .Stales,  the 
courts  of  this  country  must  accord  to  those  who 
throughout  the  progress  of  the  civil  war  acted 
as  the  agents  of  the  people  of  Venezuela,  the 
position  of  oiflcial  reptesentatives  of  the  state. 
The  act  of  recognition  by  our  government 
neither  added  to  nor  detracted  from  the  respon- 
sibility of  the  people  of  Venfzuela  for  any 
prior  injuries  which  citizens  of  the  United 
States  may  have  suffered  on  her  soil  from  the 
hands  of  her  de  facto  authorities,  but  these  re- 
sponsibilities, in  our  judgment,  are  to  be  adju- 
dicated by  the  two  governments  by  international 
action,  according  to  the  principles  of  inter- 
national law  applicable  to  such  cases. 

For  these  reasons  we  conclude  that  the  acta 
of  the  defendant  were  the  acts  of  the  govern- 
ment of  Venezuela  and  as  such  are  not  prop- 
erly the  subject  of  adjudication  in  the  court* 
of  another  government. 

The  various  requests  made  to  the  court  on 
behalf  of  the  plaintiff  for  instructions  to  the 
jury  either  involve  propositions  of  law,  which,, 
according  to  views  we  have  expressed,  were 
properly  refused,  or  propositions  for  the  sub- 
mission of  questions  of  fact,  as  to  which  there 
was  no  conflict  of  evidence,  and  which,  there- 
fore, the  trial  judge  was  not  required  to  submit 
to  the  jury,  if  the  trial  judjte,  in  directing  a. 
verdict  for  the  defendant,  enunciated  a  rule 
which  to  its  full  extent  may  not  obtsin,  because 
it  implies  that  the  defendant  would  not  be 
civilly  responsible,  even  in  a  court  of  Vene- 
zuela, for  any  act  done  by  him  as  a  military 
commander,  his  disposition  of  the  case  waa 
nevertheless  proper,  and  the  result  is  not  af* 
fected  by  his  expression  of  an  erroneous  opinion* 

Thejudgmetii  is  affirmed. 

All  concur. 

Affirmed  168  U.  S.  250,  42  L.  ed.  456. 
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Peler  jCAMPBELL  et  al.,  Appts., 

V. 

Amalie  COON,  RespL 

a4»  X.  Y.  658.) 

1.  That  a  contract  for  materlalB  to  be 
delivered  **at  and  for^  a  building  In 
Ne^^  Tork  was  made  and  payable  Id  anotber 
state  does  not  prevent  the  matorialinaD  from  ob- 
talniDg  a  Ilea  therefor,  under  N.  7.  Laws  1885, 
chap.  342,  provIdlDir  that  **any  person"  may  have 
a  lien  who  has  furnlabed  any  materlab  which 


have  been  used  in  the  erection  of  any  bufldinr 
within  the  state. 

8.  A  lien  for  materials  ftamlshed  to  tlie 
principal  contractor  who  abandons  the 
contract,  filed  before  the  owner  assumes  to  com- 
plete the  work  in  accordance  with  a  proTiaion  of 
the  contract,  attaches  after  the  completion  to  the 
extent  of  the  difference  between  the  coet  of  com- 
pletion and  the  amount  unpaid  when  the  lien 
was  filed. 

8.  An  architect's  certlflciiate  that  a  build. 
Ing  has  been  actually  completed,  provided  for  in 
the  building  contract,  need  not  be  obcained  by 


V(yiK.—Mechanic^8  lien  under  contract  made  or  per- 
formed  in  amtther  state, 

CAMPBViiL  V.  Coon  la  in  line  with  the  great 
-weight  of  authority  upon  this  question.  In  fact, 
the  cases  are  practically  unanimous  that  the  mere 
fact  that  the  contract  was  made  in  another  state 
-does  not  prevent  the  lien  from  attaching.  The 
•only  conflict.i8  in  cases  where  the  title  had  passed 
In  the  other  state  and  the  material  was  brouflrht 
Into  the  state  where  the  lien  ia  claimed  by  the 
-owner  of  the  building  or  his  representative. 

Although  in  the  lower  court  it  was  held  that  the 
Tight  to  the  lien  did  not  exist,  upon  the  ground 
that  the  contract  was  to  be  performed  In  the  for- 
•eign  state  so  that  the  title  to  the  materials  would 
there  puss  out  of  the  vendor.  Campbell  v.  Coon,  8 
Misc.  284. 

Immaterial  where  contract  is  made. 

The  fact  that  the  contract  is  made  out  of  the  state 
•does  not  defeat  the  lien. 

In  case  of  a  contract  between  nonresidents  that 
one  of  them  shall  come  into  the  state  and  do  work 
•on  property  located  here,  a  mechanic's  lien  may  be 
•enforced  against  the  property  upon  which  the  work 
is  done.  Dahlonega  Gold  Min.  Co.  v.  Purdy,  66  Oa. 
•496.  The  court  says  (his  was  not  a  suit  to  enforce  a 
<K)n  tract  made  in  New  York,  but  was  for  damages 
upon  breach  of  a  contract.  The  plaintiff  resided 
in  Georgia,  did  the  work  in  Georgia,  by  his  skill 
repaired  and  improved  the  property  of  the  com- 
pany, and  was  entitled  to  have  this  statutory  rem- 
•edy  employed  in  his  behalf. 

A  citizen  of  Alabama  doing  work  or  furnishing 
materials  in  Georgia  has  the  same  remedies  as  a 
'Citizen  of  Georgia  for  like  work  done  or  materials 
furnished,  and  may  enforce  his  lien  therefor.  Al- 
though the  contract  as  to  the  price  of  materiuls 
may  have  been  made  in  the  foreign  Rtate  if  the  ma- 
terial was  to  be  delivered  in  the  state  where  the 
building  was  to  be  erected,  the  law  of  the  latter 
-atate  controls  with  respect  to  the  remedies  for  the 
enforcement  of  the  contract.  Thurman  v.  Kyle,  71 
Ga.  1628.  ' 

In  Footihan  v.  Pugey,  46  Ga.  561,  which  was  an  at- 
tempt to  enforce  a  mechanic's  lien  on  a  steamboat, 
one  of  the  grounds  of  defense  was  that  the  claim- 
:ant  was  not  a  citizen  or  resident  of  the  state,  and 
that  the  materials  were  sent  in  from  another  state: 
but  the  court  did  not  notice  this  defense,  there  be- 
ing another  reason  for  def«*ating  the  lien. 

A  lien  for  materials  furnished  for  the  erection  of 
Improvements  on  lands  in  Kansas  may  be  main- 
tained where  the  contract  is  entered  into  in  Miss- 
ouri as  well  as  if  It  were  made  in  Kansas.  United 
4?tnie3  Invest.  Co.  v.  Phelps  &  B.  Windmill  Co.  64 
Kan.  144. 

In  Gaty  v.  Casey.  16  III.  180,  where  the  action  was 
"to  enforce  a  lien  lor  material  furnished  out  of  the 
•state,  the  objection  was  made  that  as  the  contract 
was  made  out  oY  the  state  no  lien  could  arise  under 

^  Lb  K.  A. 


the  statute  which  could  not  operate  extraterri- 
torially.  But  the  court  said  it  is  not  the  contract 
which  creates  the  lien  under  the  statute,  but  it  is 
the  use  of  the  material  furnished  upon  tbe  premi- 
ses, the  putting  of  them  into  the  building  and  at- 
taching them  to  the  freehold,  which  entitles  the 
party  furnishing  the  materials  to  a  lien:  and  the 
court  held  that  tbe  objection  was  not  well  taken. 

In  Atkins  v.  Little,  17  Minn.  84as,  It  is  said  there  is 
nothing  in  the  objection  that  the  plalntifla  are  non- 
residents and  that  the  contract  was  made  out  of 
the  state.  A  meohanlo*s  lien  is  a  statutory  secur- 
ity to  which  tbe  term  '^remedy**  would  be  misap- 
plied as  it  would  be  in  respect  to  a  mortgage. 

There  is  nothing  in  tbe  Miasouri  act  restricting 
the  right  to  a  lien  to  those  who  perform  work  or 
furnish  materials  within  the  limits  of  the  state. 
If  a  part  of  a  railroad  lies  without  tbe  state  a  lien 
may  be  enforced  for  work  upon  it  on  that  part 
which  lies  within  the  state.  Bt.  Loufs  Bridge  & 
Constr.  Co.  v.  Memphis,  C.  &  N.  W.  B.  Co.  n  Mo. 
664. 

^nd  that  ruling  was  recognized  in  Iielaod  v. 
Atchison,  T.  &  8.  F.'B.  Co.  79  Mo.  572. 

In  Baeder  v.  Carnle,  44  N.  J.  L.  208,  it  was  held 
that  under  the  statute  giving  a  lien  on  a  veaael  for 
materials  or  articles  furnished  in  the  state  for  tbe 
repair  of  the  vessel,  it  did  not  matter  where  the 
contract  was  made. 

In  Stedman  v.  Patcbtn,  84  Barb.  218,  which  was 
the  cise  of  a  seizure  of  a  steamboat  for  materials 
furnished  in  repairing  it.  the  court  held  that  if  the 
statutes  under  which  the  vessel  was  seized  were 
valid  as  to  the  citizens  of  the  state,  they  were 
equally  valid  aa  to  all  persons  litigating  in  the 
courts  of  that  state  in  proceedings  founded  upon 
them,  no  matter  where  the  parties  resided. 

In  Wethered  v.  Garrett,  140  Pa.  224.  tbe  lower 
court  charaed  the  Jury  that  there  is  nothing  to  be 
drawn  in  thi^  cape  against  the  plaintiffs  from  tba 
fact  that  they  are  New  Torkers.  and  this  is  made  the 
subject  of  an  assianmenc  of  error;  but  the  court  on 
appeal  does  not  notice  that  point,  so  that  the  re- 
porter states  that  it  seems  that  one  who  is  a  citi- 
zen of  another  dtate  may  file  a  mechanic's  lien 
airalnst  a  building  within  this  state  for  materials 
furnished  by  him. 

Statutes  giving  a  mechanic's  lien  upon  a  building 
for  the  value  of  their  labor  or  materials  apply  as 
well  to  nonresidents  as  to  these  who  reside  within 
the  state.  The  court  savs  that  a  refusal  of  a  lien 
in  favor  of  nonresidents  would  be  against  that 
comity  and  liberality  that  does  and  should  exist  be- 
tween us  and  our  sister  states.  Greenwood  v« 
Tennessee  Mfg.  Co.  A  AgrL  School,  2  Swan,  180. 

In  Paiten  v.  Northwestern  Lumber  Co.  78  Wis. 
283.  which  was  a  cl.<im  for  lien  for  supplies  fur- 
nished In  getting  out  loas,  it  appeared  that  tbe 
claimant  had  his  residence  and  place  of  business  in 
a  county  different  from  that  where  the  lien  was 
filed:  but  the  court  says  that  the  residence  of  the 
person  furnishing  the  supplies,  or  the  place  where 
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ooe  who  furnished  materials  to  the  contractor, 
where  the  latter  abandoiui  the  vrork and  the  owner 
UnisbeB  the  same  In  accordance  with  a  provision 
•of  the  contract. 

aone  le,  UOOL) 

APPEAL  by  plaintiffs  from  a  JudgmcDt  of 
the  General  Term  of  the  Court  of  Common 
neaa  for  the  City  and  County  of  New  York 
reversing  a  judgment  entered  upon  the  report 
of  a  referee  in  favor  of  plaintiffs  in  a  suit 
brought  to  enforce  a  mechanic's  lien.    Bevened, 
The  facta  are  stated  in  the  opinion. 
JUr,  JaaMS  J.  Allen*  for  appellants: 
The  plaintiffs  aie  entitled  to  a  lien  for  the 


amount  of  their  claim  against  the  interest  of 
the  defendant  Coon  in  the  premises  described 
in  the  complaint. 

VanClie/Y.  Van  Vechten,  130  N.  Y.  571; 
Fa%liay  y.  Robinnon,  137  N.  Y.  134. 

The  plaintiffs  furnished  materials  for  a 
building  within  this  state  within  the  meaning 
of  the  statute. 

SteveriM  v.  Ogden,  130  N.  Y.  182;  Tipton  v. 
Fietner,  30  N.  Y.  42o;  CurtU  v.  Delaware,  L. 
&  IK  R,  Co.  74  N.  Y.  116.  30  Am.  Rep.  271. 

Messrg.  Robert  L.  Harrison  and  Her- 
bert H.  GibbSf  for  respondent: 

The  plaintiffs  cannot  recover  because  at  the 
time  their  lien  was  filed  there  was  nothing  due 
under  the  contract  from  the  owner  to  the  con- 


«bey  are  delivered  to  the  penon  ustnff  them,  is 
wholly  immaterial;  languaire  broad  enouirh  to  in- 
'Clude  residence  in  another  state  and  cases  of  non- 
Tealdeooe  are  cited  to  sustain  the  ruling. 

Id  Phoenix  Furniture  Co.  v.  Put- in-  Bay  Hotel 
^}o.  06  Fed.  Rep.  68:},  the  question  was  as  to  the 
proper  county  within  whibh  to  file  the  lien, 
whether  that  where  the  plans  were  prepared  or 
that  where  the  bulldlnir  was  erected,  and  a  ded- 
•«ioQ  was  rendered  In  favor  of  the  latter  place. 

In  Wood  V.  St.  Paul  City  B.  Cb.  48  Minn.  412, 7  L. 
R.  A.  149,  it  was  held  that  the  afBda%-it  to  the  claim 
-miffht  be  sworn  to  before  an  officer  in  another 
-«tate. 

And  that  case  was  recoffniaed  in  Hlckey  v.  Col- 
4om.  47  Minn.  666. 

But  In  one  case  it  was  held  that  the  Georgia  acts 
^vinfrthe  owners  of  steam  sawmills  liens  for  lumber 
furnished  for  structures  on  lands  of  other  persons 
provides  a  lien  only  In  case  the  mill  is  located  in 
f  hat  state;  and  as  the  act  Is  to  be  strictly  construed 
«  penoD  seektnir  to  enforce  the  lien  should  allege 
-that  his  mlU  la  so  located.   Porter  v.  Lively,  4j^  Ga. 

Whert  title  posseii  in  c^her  stats. 

There  Is  a  stronff  tendency  on  the  part  of  the 
•courts  to  hold  that  if  the  Utle  has  passed  before  the 
property  is  brought  into  the  state  no  lien  can  be 
•claimed. 

In  Tyler  ▼.  Currier,  18  Gray,  181  which  was  an 
attempt  to  enforce  alien  for  materials  furnished 
for  building  a  ship,  it  appeared  that  the  materials 
"were  sold  and  delivered  in  another  state  and  were 
^ronght  into  the  state  by  the  shipowner,  and  it  was 
held  that  no  lien  could  be  claimed  for  the  reason 
that  the  contract  was  completely  executed  In  the 
•other  state. 

In  McDonald  v.  The  Nimbus.  187  Mara.  880,  which 

was  a  claim  for  a  lien  on  a  vessel,  it  was  held  that 

no  lien  could  be  maintained  In  one  state  for  ma- 

teriala  furnished  for  use  in  a  vessel  in  another 

-state. 

If  the  materials  are  delivered  to  the  ownerof  the 
property  in  the  foreign  state  so  that  they  become 
his  property  there  and  are  brought  into  the  state  by 
him,  there  can  be  no  lien  for  them  under  a  statute 
giving  a  lien  to  one  fumlshmg  materials  within 
the  state.  Birmingham  Iron  Foundry  v.  Glen 
C'ire  Starch  Mfg.  Co.  78  N.  T.  8L 

In  Stout  V.  Sawyer,  87  Mich.  815.  where  a  mill 
wheel  was  sold  and  delivered  in  another  state,  the 
•court  held  that  a  lien  could  not  be  enforced  for 
it  In  Michigan.  The  ruling  was  placed  upon  the 
ground  ibat  the  wheel  might  be  used  anywhere, 
iand  that  since  it  was  not  attached  to  the  building 
by  the  vendor,  and  was  not  in  fact  bought  with 
reference  to  the  buUding  In  which  it  was  placed,  it 
was  a  mere  chattel  for  which  a  lien  would  not  lie. 

But  several  courts  with  the  above  decisions  before 
<hem  have  refused  to  apply  the  exception  which 


they  contain,  and  adhere  to  the  general  rule  even 
when  the  title  has  passed  m  the  other  state.  Of 
course  the  wording  of  the  statutes  may  have  some 
influence  on  the  decisions,  but  the  exceptiomil 
cases  have  not  been  followed  as  a  rule  because 
they  construed  the  provisions  of  the  statutes  too 
strictly. 

In  Tpxas  the  Hen  exists  although  the  materials 
were  sold  and  delivered  beyond  the  borders  of  the 
state.  Fagan  v.  Boyle  Ice  Machine  Co.  65  Tex.  884. 
The  court  says  that  the  question  of  the  passing  of 
title  is  immaterial  since  the  law  and  not  the  con- 
tract of  the  parties  gives  the  lien.  That  the  fact 
that  one  or  ail  of  the  facts  from  which  the  law 
evolves  the  lieu  transpired  beyond  the  limits  of  the 
state  cannot  affect  the  validity  of  the  law.  And 
the  case  of  Birmingham  Iron  Foundry  v.  Glen 
Cove  Starch  Mfg.  Co.  78  N.  Y.  80,  Is  di^pproved. 

The  fact  that  an 'agreement  for  the  furnishing 
of  materials  is  made  out  of  the  state,  and  the 
agreement  is  complied  with  and  the  materials  are 
delivered  there,  does  not  defeat  the  right  to  the 
Hen  If  the  materials  were  delivered  for  a  speclQed 
object  and  purpose,  and  were  designed  tor  the 
structure  in  which  they  are  Incorporated.  Thomp- 
son y.  St.  Paul  City  R.  Co.  45  Minn.  18. 

The  fact  that  the  materials  to  be  used  in  a  build- 
ing were  sold  and  delivered  in  another  state  does 
not  Impair  the  right  to  a  Hen.  Mallory  v.  La  Crosse 
Abattoir  Co.  80  Wis.  170. 

Compliance  with  an  agreement  to  manufac- 
ture at  plain  tiff  *s  factory  in  Kansas  and  deliver 
to  defendant  at  the  depot  In  Atchinson  certam 
machinery  for  defendants  elevator  m  Nebraska, 
is  a  furnishing  of  the  same  in  Nebraska  within 
the  meaning  of  the  Nebraska  Hen  law.  The 
Judke  says:  I  do  not  think  that  either  the  letter  or 
spirit  of  the  statute  requires  that  the  maohm^ry 
should  be  actually  laid  down  at  the  site  of  the 
building  by  the  lienor,  but  If  his  labor,  skill,  or  cap- 
ital produced  it  and  set  it  in  motion  for  that  des- 
tination, and  it  finally  reached  It  and  was  attached 
to  the  building  for  the  purpose  intended,  then  it 
was  furnished  there  by  him  without  regard  to  the 
name  in  which  it  was  shipped  or  other  matters 
connected  with  its  transportation.  Great  Western 
Mfg.  Co.  V.  Hunter  Bros.  16  Neb.  88. 

A  person  furnishing  materials  for  the  construc- 
tion of  a  railroad  under  a  contract  made  inanother 
state  where  the  materials  are  actually  delivered 
to  the  contractor  may  have  a  meciianic^s  lien 
upon  the  road  within  the  state  when  the  materials 
aroused  there.  Carnegie  v.  Lancaster  &  H.  K.  Co.  1 
Ohio  N.  P.  800.  And  the  court  disapproved  of  the 
case  of  Bender  v.  Stetriuius,  19  Ohio  L.  J.  168,  in 
which  it  was  held  that  to  entitle  any  perHon  toa  lien 
under  the  statutes  the  materials  must  be  furnished 
for  the  labor  performed  within  the  state,  and  that 
goods  consigned  from  another  state  to  the  head 
contractor  do  not  entitle  the  consignor  to  a  Ilea 
as  a  materialman.  H.  P.  F. 
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tractor,  and  nothing  became  due  prior  to  the 
commenceoieDt  of  this  action. 

Bingle  v.  H'aWw  Iron  WarJa,  85  Hun,  279; 
Leiegne  ▼.  Schwarzler,  10  Daly,  547;  Bailey  v. 
Johnson,  1  Daly,  67. 

The  plaintiffs  as  subcontractors  are  subro- 
gated to  the  rights  of  the  contractor,  nothing 
more  and  nothing  less,  and  these  rights  are  to 
be  deterDQined  by  its  contract. 

Herbert  v.  Herbert,  67  How.  Pr.  838;  Schnei- 
der T.  Hobein,  41  How.  Pr.  232;  Hofaesangy, 
Jifeper,  2  Abb.  N.  C.  Ill;  Cfieney  v.  Troy  Hoe 
pital  Amo.  05  N.  Y.  282;  McMiilan  v.  Seruca 
Lake  Orape  d  Wine  Co.  5  Hun,  12;  Crane  v. 
Oenin,  60  N.  Y.  127;  Gibeon  v.  Lenane,  94  N. 
Y.  183;  Sullivan  ▼.  Brewster,  1  E.  D.  Smith, 
684. 

The  contractor  and  these  appellants,  plain- 
tiffs, claiming  under  it  by  subrogation  were 
not  entitled  to  recover  without  the  production 
of  the  architect's  certificate  or  proof  that  it  was 
unreasonably  withheld. 

BeecJier  v.  Sehvback,  4  Misc.  64;  Smith  v. 
Brady,  17  N.  Y.  176,  72  Am.  Dec.  44*?;  Nolan 
▼.  Wliitney,  88  N.  Y.  650;  Boviery  Nat,  Bank 
V.  New  York,  63  N.  Y.  836;  Sdiillinger  Fire 
Proof  Cement  A  A.  Co,  v.  Arnott,  86  Hun,  182. 

The  contract  of  plaintiffs  as  subcontractors 
was  made  outside  of  this  state,  and  was  per- 
formed outside  of  this  state,  and  was  between 
nonresident  plaintiffs  and  a  foreign  corpora- 
tion, and  no  lien  attaches  under  the  statute. 

Birmingham  Iron  Foundry  v,  Qlen  Cote 
Starch  Mfg,  Co.  78  N.  Y.  81. 

Graj»  J.,  delivered  the  opinion  of  the 
court: 

The  learned  judges  of  the  general  term  below 
have  reversed  the  judcment  recovered  by  these 
plaintiffs  in  their  action  for  the  foreclosure  of 
a  mechanic's  lien,  and  have  ordered  a  dismissal 
of  the  complaint,  upon  the  ground,  as  we  find 
in  the  opinion,,  that  "the  right  to  a  Hen  pur- 
suant to  the  provisions  of  tbe  mechanic's  lien 
law  [chap.  842,  Laws  1885]  does  not  extend  to 
contracts  made  and  to  be  performed  out  of  this 
state."  I  think  that  their  conclusion  was  er 
roneous,  and  that  a  consideration  of  the  case 
fails  to  disclose  any  ground  for  the  reversal  of 
the  plaintiff's  judgment.  It  appears  from  this 
record,  follo^ins  the  flndingsof  facts,  that  the 
defendant,  Amalie  Coon,  contracted  with  the 
Vanderbc'ck  Iron  Work  Company,  a  corpora- 
tion created  by  the  laws  of  the  state  of  New 
Jersey,  to  furnish  and  erect  the  iron  work  in  a 
certain  building  she  was  about  constructing  in 
the  city  of  New  York.  That  company  then 
made  a  contract  with  the  plaintiffs,  who  were 
also  residents  of  the  state  of  New  Jersey,  by 
which  the  latter  agreed  to  make  certain  iron 
lintels  and  iron  separators,  at  an  agreed  price, 
and  in  accordance  with  tbe  contract  between  the 
company  and  Mrs.  Coon,  and  to  deliver  the 
same  to  the  iron- work  company  ''at  and  for 
the  building"  in  question.  The  plaintiffs  per- 
formed their  agreement,  and  tbe  materials 
called  for  in  their  agreement  were  delivered  to 
the  iron- work  company  "at  the  city  of  Hoboken, 
in  the  state  of  New  Jersey,  and  at  No.  868 
Greenwich  street,  in  the  city  of  New  York" 
(that  being  the  place  where  the  building  was 
being  erected);  anit  all  of  them  "were  actually 
used  in  the  construction  of  the  building,  with 
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the  knowledge  and  con  wnt"  of  Mrs.  Coon.    Ir 
is  perfectly  clear,  therefore,  in  the  first  place, 
that,  under  their  contract,  the  plaintiffs  were 
required  to  deliver  the  materials  which  they 
had  agreed  to  furnish  lo  the  iron- work  com- 
pany "at  and  for  the  building  in  the  city  of 
New  York;"  and,  in  the  second  place,  that  those- 
materials  were  actually  used  in  its  construction. 
And  is  there  any  satisfactory  reason  for  deny- 
ing to  them  the  protection  of  the  statute  be- 
cause the  contract  or  agreement  was  one  made 
without  the  state,  and  between  nonresidenta  of 
the  state?    I  see  no  reason  for  so  narrowly  con- 
Rtruinf^  the  provisions  of  the  mechanic's  lien 
law.     By  its  terms,  "any  person"  may  have  a. 
lien  who  shall  have  furnished  any  materiala 
which  have  been  used  in  the  erection  of  any 
building  within  any  of  the  cities  or  counties  of 
this  state.    Undoubtedly,  the  statute  has  no 
extraterritorial  force,  and  was  intended  for  the- 
protection  of  those  furnishing  materials  within 
the  state:  as  it  was  held  by  this  court  in  the- 
case  of  Birmingham  Iron  Foundry  v.  Qlen  Cote- 
Starch  Mfg.  Co.  78  N.  Y.  80,  a  case  cited  and 
and  relied  upon  in  tbe  opinion  of  the  general 
term.    The  facts,  however,  in  that  case,  were* 
quite  other  than  those  before  us.    There  the- 
defendant,  a  New  York  corporation,  ordered 
the  construction  of  a  steam  engine  by  the  Wood- 
ruff Company,  a  Connecticut  corporation,  and. 
the  bed  plate  for  the  enerine  tbe  Woodruff  Com- 
pany ordered  of  the    plaintiff,  also  a  Connec- 
ticut corporation.    Under  the  cont  ract  between 
the  defendant  and  the  Woodruff  Company^ 
the  engine  was  to  be  delivered  to  the  defend- 
ant at  Hartford,  in  the  state  of  Connecticut, 
and  the  bed  plate  for  the  engine,  under  the- 
subcontract  with  the  plaintiff  was  also  to  be 
delivered  at  that  city.    The  delivery  of  the  en- 
gine complete  was  in  fact  made  to  tbe  defend- 
ant at  Hartford,  and  the  defendant  brought  it 
into  this  state  and  to  its  factory.    Under  the^o 
circumstances,  it  was  very  properly  decided » 
inasmuch  as,  when  the  engine  was  brought 
into  this  state,  it  belonged   to  the  defendant,, 
that  the  plaintiff  "furnished  no  materials  in 
this  state."  and  therefore  could  not  claim  the 
b'^nefit  of  the  statute.    In  this  case  the  fact  wa» 
(and  such  was  the  finding  by  the  referee)  that, 
under  the  plaintiffs'  agreement,  they  were  to- 
deliver  the  materials  at  and  for  the  building  in 
New  York  city,  which  the  defendant  was  to 
put  up,  and  they  performed  their  agreement  in 
that  respect,  and  their  materials  were  actually 
used  in  its  construction. 

In  the  opinion  of  tbe  general  term,  stress  l» 
laid  upon  the  fact  that  no  place  of  pavment 
was  specified,  and  that  it  was  reasoned  that  be- 
cause tbe  state  wherein  the  contract  was  made 
and  the  contracting  parties  resided  was,  in 
legal  contemplation,  the  place  for  payment,  no- 
right  could  be  deemed  to  exist  under  tbe  stat- 
ute entitling  the  plaintiffs  to  a  lien  upon  the- 
building  for  their  security.  That  proposition 
again  assumes  for  the  statute  a  purpose  which,, 
in  our  Judgment,  is  not  conveyed  by  its  lan- 
guage. The  operation  of  the  mechanic's  lien 
law  does  not  der>end  upon  such  incidents  of  the- 
contract  with  the  materialman  as  relate  to  it» 
character  or  to  tbe  place  of  payment,  but  solely 
upon  the  fact  that  tbe  materialman  has  per- 
formed labor  upon,  or  furnished  materials  to» 
any  building  within  the  state.    The  very 
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to  which  the  general  term  dpinioD  refers,  and 
which  we  have  cited  above,  irested  in  its  deci- 
sion, upon  the  fact  that  the  plaintiff  had  really 
furnished  no  materials  in  this  state.  The  lan- 
guage of  this  act  is  very  broad,  and  we  per- 
<ceive  no  limitation  in  its  language,  nor  any 
good  reason  for  reading  one  into  it,  by  which 
tbe  mechanic  is  requir^  to  be  a  resident  of  the 
atate,  and  to  make  bis  contract  here.  The  ma- 
terials must  have  been  furnished  and  used  in  the 
•erection  of  a  building  within  a  city  or  county  of 
this  state;  and,when  that  is  tbe  case,  the  right  of 
tbe  materialman  to  a  lien  follows,  if  the  provi- 
aions  of  the  statute  are  otherwise  complied  with. 
The  respondent,  however,  further  argues 
that  the  plaintiffs  could  not  recover,  because, 
ai  the  time  their  notice  of  lien  was  filed,  there 
was  nothing  due  under  the  contract  from  Mrs. 
Coon  to  the  contractor,  the  iron-work  com- 
pany, and  nothing  became  due  prior  to  the 
•commencement  of  this  action.  With  respect 
to  that  point,  the  case  shows  that  under  the 
contract  between  Mrs.  Coon  and  the  iron-work 
<>ompany,  if  the  contractor,  during  the  progress 
of  the  work,  refused  or  neglected  to  supply  a 
sufficiency  of  materials  or  workmen,  she  had 
tbe  power  to  provide  them,  after  three  days' 
notice  in  writing  being  given,  and  to  finish 
tbe  work  herself,  deducting  tbe  expense  from 
the  amount  of  tbe  contract.  Mrs.  Coon,  after 
making  a  first  payment  of  $l,000under  tbe  con- 
tract,  bad  occasion  to  enforce  this  provision, 
and  did  proceed  to  complete  the  iron  work  of 
her  building  herself.  At  the  time  when  she 
assumed  to  complete  this  work,  the  plaintiffs 
had  already  performed  their  agreement,  and 
faa^  funished  the  materials  called  for  bv  it,  and 
ibeir  notice  of  lien  had  been  filed.  While  it 
h  true  Uiat  at  that  time  nothing  was  due  from 
Mrs.  Coon  to  her  contractor,  nevertheless  when 
«he  had  completed  the  work  called  for  by  the 


contract  between  tbem,  there  remained  a  bal- 
ance of  $604.  after  deducting  from  the  con- 
tract price  of  $3,250  the  codt  of  completing  the 
work  (a  sum  of  $1,596)  and  tbe  $1,000  prev- 
iously paid  to  tbe  contractor.  To  that  balance 
in  Mrs.  Coon's  hands,  on  account  of  tbe  con- 
tract, the  plaintiffs'  lien  attached.  In  Van 
Clirfy.  Van  Veclten,  130  N.  Y.  571,  although 
there  was  nothing  due  upon  the  contract  there 
depended  .upon,  when  the  lien  was  filed,  the 
Judgment  which  the  plaintiffs,  as  subcontract- 
ors, had  recovered,  was  upheld,  upon  the  prin- 
ciple, as  stated  in  the  opinion,  that  *'if  noth- 
ing is  due  to  the  contractor  pursuant  to  the 
contract  when  the  lien  is  filed,  and  he  aban- 
dons the  undertaking  without  Just  cause,  but 
the  owner  completes  tbe  building  according  to 
the  contract  and  under  a  provision  thereof 
permitting  it,  the  lien«attachcs  to  the  extent  of 
the  difference  between  the  cost  of  completion 
and  the  amount  unpaid  when  the  lien  was 
filed."    Tbe  authority  of  that  case  is  direct. 

The  further  point  taken  by  the  respondent, 
with  respect  to  the  absence  of  the  architect's 
ceitificate,  is  clearly  untenable.  We  need  only 
say  of  it  that  this  provision  of  the  contract  had 
its  application  only  under  the  condition  that 
tbe  contractor  was  performing  his  contract. 
Its  purpose  was  to  furnish  the  owner  of  the 
building  with  authentic  evidence  that  the  work 
certified  had  been  performed.  Week9  v.  (/Brien 
141  N.  Y.  199.  In  this  case,  as  tbe  owner 
completed  tbe  work,  no  architect's  certificate 
was  called  for. 

The  order  and  Jvdgment  appealed  from  thoftld 
be  rewraed^  and  the  judi^ment  entered  upon  the 
report  of  the  referee  should  be  affirmed,  with 
costs  to  the  appellants  at, the  general  term  and 
in  this  court. 

All  concur. 
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An  action  afl^ainst  a  hospital  for  ao  au- 
topsy performed  upon  tbe  dead  body  of  a  child 
without  tbe  coDsent  of  the  father,  who  was  tbe 
natural  fruardlan  and  who  Intrusted  tbe  cblld  to 
tbe  boapital  for  treatment,  does  not  fail  on  the 
ground  tbat  there  was  no  right  of  property  in  a 
dead  body. 

(June  16. 1897.) 


Note.— As  to  the  rlgbt  to  control  the  disposition 
•of  a  dead  body,  see  Larson  v.  Cbase  (Minn.)  14  L.  R. 
A.  86,  and  note;  Hackett  v.  Hackett  (R.  I.)  19  L.  R. 
A.  568;  Cboppin  v.  Daupbio  (La.)  83  L.  R.  A.  133; 
and  Tbompson  v.  Deeda  (Iowa)  85  L.  R.  A.  66. 

Ab  to  voet  mortem  examinations  ordered  by  cor- 
ODera,  see  noU  to  founy  v.  College  of  Pbyalciane  & 
Sorgeona  (Md.)  81L.  B.  A.  (MO. 

^L.a  A. 


APPEAL  by  plaintiff  from  an  order  of  the 
Superior  Court  for  Suffolk  County  sus- 
taining a  demurrer  to  the  complaint  in  an  ac- 
tion brought  to  recover  damages  for  tbe  al- 
leged Tvroogful  performance  of  an  autopsy  on 
tbe  body  of  plaintiff's  child.    Beversed. 

Tbe  facts  are  stated  in  the  opinion. 

Mr,  Rali>h  W.  Gloa^»  for  appellant: 

The  plaintiff,  as  the  father  and  natural  guar- 
dian, having  the  care  and  custody  of  the  child, 
is  the  proper  party  suing;  be  is  the  person 
whom  tbe  law  compels  to  bury  tbe  remains. 

Reg.  V.  Vann,  2  Den.  C.  C.  825. 

Tbe  first  requirement  of  a  sound  body  of 
law  is,  that  it  should  correspond  with  the  ac- 
tual feelings  and  demands  of  tbe  community, 
whether  right  or  wrong.  If  people  would 
gratify  the  passion  of  revenge  outside  tbe  law 
if  tbe  law  did  not  help  tbem,  the  law  has  no 
choice  but  to  satisfy  tbe  craving  itself,  and 
thus  avoid  the  greater  evil  of  private  retribu- 
tion. 

Holmes,  Common  Law,  41,  43, 
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AraamiDg  that  tbere  cannot  be  property  in 
a  corpse  in  the  sense  of  title  to  or  ownership 
in  such,  jct  the  right  to  be  let  alone  and  free 
from  interference  with  one's  dead,  the  right  of 
custody  or  ihe  right  of  unimpaired  possession, 
like  the  right  to  vote,  constitute  a  re»,  that  is, 
broadly  speakioR,  property. 

4  Am.  Law  Times,  127;  8  Chicago  Legal 
News,  978;  Heree  v.  Proprietors  of  JSwan 
Point  Cemetery,  10  R.  I.  227, 14  Am.  Rep.  667; 
Larson  ▼.  CJiase,  47  Minn.  807.  14  L.  R.  A.  85; 
Foley  V.  PMps,  1  App.  Div.  651. 

Messrs,  Hatchhis  SB  Wheeler*  for  appel- 
lee: 

No  such  action  has  ever  been  maintained  in 
this  commonwealth  or  in  England,  and  it  has 
been  repeatedly  laid  down  that  tbere  is  no 
property  in  a  dead  body,  and  that  no  civil  ac- 
tion can  be  maintained  for  disturbing  it. 

Meagher  v.  DriseoU,  90  Mass.  281,  06  Am. 
Dec.  759;  DriscoU  v.  JVidiols,  5  Gray,  488: 
Weld  v.  Walker,  180  Mass.  422,  89  Am.  Rep. 
465;  Williams  v.  Waiiams,  L.  R.  20  Cb.  Div. 
659;  Reg.  v.  87iarpe,  Dears  &  B.  C.  C.  160. 

The  burfil  of  the  cadaver  that  is  euro  data 
vermibus  \s  nuUis  in  hanis,  and  belougs  to 
ecclesiastical  cognizance,  but  as  to  the  monu- 
ment, action  is  given  (as  hatb  been  said)  at  the 
common  law  for  defaciog  thereof. 

8  Co.  Inst.  202;  2  Bl.  Com.  429. 

For  the  very  reason  that  no  civil  action  lies 
for  disturbiag  a  body,  the  court  has  enforced 
the  criminal  law  against  persons  removing 
bodies  unlawfully  from  their  place  of  burial 

Reg,  V.  Sharpe,  Dears.  &  B.  C.  C.  160. 

A  court  of  common  law  does  not  recoenize 
BuflScient  right  of  property  in  a  dead  body  to 
support  an  action  of  tort  against  a  carrier  for 
nondelivery  of  it. 

Driscdl  V.  Nichols,  6  Gray,  488. 

The  furthest  extent  to  which  this  court  has 
cone  in  taking  juri^iction  over  dead  bodies 
has  been  in  assuming  to  decide  in  equity  con- 
troversies between  relatives  as  to  the  place  of 
burial 

WeldY,  Walker,  180  Mass.  422.  80  Am.  Rep. 
465;  Pierce  v.  Propiietors  qt  Swan  Point  Ceme- 
tery, 10  R  I.  227.  14  Am.  Rep  667. 

In  Toung  ▼.  College  of  Physicians  A  Sur- 
geons, 81  Md.  858, 81  L.  R.  A.  540,  the  autopsy 
was  held  to  be  justifiable. 

Lathrop»  J.,  delivered  the  opinion  of  the 
court: 

The  demurrer  in  this  case  is  a  general  one, 
and  (be  question  is  whether  the  father  of  a 
child,  who  is  its  natural  guardian,  and  who 
has  intrusted  the  child  to  a  hospital  for  treat- 
ment, can  maintain  an  action  against  the  hos- 
Cital  for  an  autopsy  performed  on  the  dead 
ody  of  his  child  without  his  consent.  The 
sole  contention  of  the  learned  counsel  for  the 
defendant  in  support  of  the  demurrer  is  that 
the  action  cannot  be  maintained  because  there 
is  no  rii^ht  of  property  in  a  dead  body.  2  Bl. 
Com.  429:  3  Co.  Inst.  203.  Even  in  England, 
lefore  a  dead  body  is  buried,  while  there  is  no 
i\ght  of  property  in  it.  there  is  a  right  of  pos- 
b^tMjion  for  the  purposes  of  burial  or  other  law- 
ful disposition  of  it.  Thus,  in  Reg.  v.  Fox,  2 
(^.  B.  246,  where  a  prisoner  in  jail  on  execu- 
fion  died,  and  the  jailer  refused  to  deliver  the 
body  to  the  executors  of  the  deceased  unless 

88  L.  R.  A. 


they  would  aatisfy  certain  claims  made  against 
him,  the  court  of  Queen's  bench  issued  a  man* 
damns  peremptory  in  the  first  instance,  com- 
manding that  the  Dody  should  be  delivered  up- 
to  the  executors.     So."  in  Williams  v.  WilUamn, 
L.  R  20  Ch.  Div.  659,  while  it  was  held  .that 
there  is  no  property  in  a  dead  body,  it  was  also 
held  that  the  executors  bad  a  right  to  the  pos- 
session of  the  body,  and  that  it  was  their  duty 
to  bury  it 

In  this  commonwealth  the  precise  question* 
before  us  has  not  been  paa^ed  u  pon .  It  is,  how- 
ever, apparent  from  the  decisions  that  a  right, 
of  possession  is  recognized,  which  is  vested  in 
the  husband  or  wife  or  next  of  kin,  and  not  in- 
the  executors.  In  Lakin  ▼.  Ames,  10  Cush. 
198,  the  defendants  were  sued  in  trespass  for 
tearing  down  a  horseshed.  The  defense  was- 
tbat'  the  shed  was  on  the  public  common  of  the- 
town,  and  was  erected  in  front  of  a  tomb  law- 
fully on  the  burying  ground,  adjoining  the- 
common,  so  as  to  obstruct  the  entrance  thereto^ 
and  that  the  first  named  defendant,  having 
the  legal  right  to  open  the  tomb,  and  deposit 
the  b(K)y  of  his  deceased  brother  therein,  peace- 
ably removed  the  shed,  doing  no  unnecessary 
damage.  Liberty  given  by  the  town  to  a  mar 
to  build  a  tomb  was  held  to  be  a  grant  to  tbe 
man  and  bis  heirs.  The  first  named  defendant 
had  no  legal  interest  in  the  tomb,  nor  had  he 
express  authority  from  his  mother,  one  of  the- 
heirs  of  the  former  owner.  But  it  was  said  by 
the  court:  "The  law  will  imply  a  license  fronv 
the  nature  and  exigencies  of  the  case,  the  rela- 
tion of  the  parties,  and  the  well  established  us- 
aG:es  of  a  civilized  and  Christian  community. "^ 
In  Durrell  v.  HayKord,  9  Gray,  248,  69  Am. 
Dec.  284,  it  was  held  that  a  husband  who  bad 
buried  his  wife  in  a  public  burying  ground 
was  not  liable  as  a  trespasser  for  removing  a. 
grave  stone,  since  placed  at  her  grave  by  her 
mother,  without  injuring  the  stone,  and  for 
the  purpose  of  substituting  another.  It  waa 
said  by  Mr.  Justice  Bigeiow:  '*The  plaintiff 
had  no  rieht  to  erect  a  stone  at  the  grave  of  the- 
defendant's  wife  without  his  knowledge  or 
consent.  The  indisputable  and  paramount 
right,  as  well  as  duty,  of  a  husband  to  dispose- 
of  the  body  of  bis  deceased  wife  by  a  decent 
sepulture  in  a  suitable  place,  carries  with  it  the 
right  of  placing  over  the  spot  of  burial  a  proper 
monument  or  memorial  in  accordance  with  the 
well  known  and  long-established  usage  of  the 
community."  In  Meagher  y.  Drisc^M,  99  Mass. 
281.  96  Am.  Dec.  750.  it  was  held  that,  if  the 
plaintiff  owns  the  lot  in  which  the  body  of  his 
child  is  buried,  he  may  maintain  an  action  of 
tort  in  the  nature  of  trespass  guars  elausum 
f regit  for  the  unlawful  removal  of  the  body; 
and,  in  measuring  damages,  the  jury  may  take 
into  consideration  the  injury  to  the  plaintiff's 
feelings,  if  it  appears  that  the  defendant  acted 
in  wilful  disregard  or  careless  ignorance  of  the 
plaintiff's  rights.  In  WeU  v.  Walker,  130  Mass. 
422,  89  Am.  Rep.  465,  the  right  of  a  husband 
to  bury  his  wife  was  again  recognized,  and  it 
was  held  that  if  he  had  not  freely  consented  to 
the  burial  of  her  body  in  a  lot  owned  by  an- 
other person,  with  the  intention  or  understand- 
ing that  it  should  be  her  final  resting  place,  a 
court  of  equity  would  permit  him,  after  such 
burial,  to  remove  her  body,  coffin,  and  tomb- 
stones to  his  own  land.    In  DriscoU  v.  Kiehols, 
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5  Gray.  488,  cited  by  the  defendant,  the  plain- 
tiff was  a  stianirer  Id  blood  to  the  deceased. 
The  action  wasin  contract  or  tort  for  not  car- 
rying the  dead  body.  The  case  was  decided 
on  the  ground  that  the  plaintiff  had  no  legal 
interest  in  the  dead  body  by  reason  of  which 
he  could  maintain  the  action  af^ainst  the  carrier 
without  proof  of  a  special  contract  with  him- 
self. The  case  differs  widely  from  the  case  at 
bar.  In  Khode  Island  it  was  held  that  there 
ia  a  quasi  right  of  property  in  a  dead  body 
which  the  law  will  protect.  Thus,  in  Pierce  v. 
Proprieton  of  Swan  P<nnt  Cemetery^  10  R.  I. 
227.  287.  14  Am.  Rep.  867,  it  is  said  bv  Mr. 
Justice  Potter:  "That  there  is  no  rigLt  of 
property  in  a  dead  body,  using  the  word  in  its 
ordinary  sense,  may  well  be  admitted.  Yet 
the  burial  of  the  dead  is  a  subject  which  inter- 
ests the  feelings  of  mankind  to  a  much  greater 
degree  than  mao^  matters  of  actual  property. 
There  is  a  duty  imposed  by  the  universal  feel- 
ings of  mankind  to  be  discharged  by  someone 
towards  the  dead,  a  duty,  and  we  may  also  say 
a  right,  to  protect  from  violation;  and  a  duty 
on  the  part  of  others  to  abstain  from  violation. 
It  may  therefore  be  considered  as  a  sort  of 
quasi  property,  and  it  would  be  discreditable 
to  any  system  of  law  not  to  provide  a  remedy 
in  such  a  case."  So,  in  Haeketi  v.  Baekett,  18 
R.  I.  155.  19  L.  R.  A.  558,  it  was  held  that 
there  was  a  quasi  right  of  property  in  a  dead 
body,  and  that,  as  a  general  rule,  a  widow  had 
the  primary  right  to  control  the  burial  of  her 
husband,  dependent,  however,  upon  the  pecu- 
liar circumstances  of  the  case,  or  the  waiver  of 
such  right  by  consent  or  otherwise. 

In  the  case  atbar  there  was  no  executor,  and 
there  could  be  none,  as  the  deceased  was  a 
minor.  The  father,  as  the  natural  guardian 
of  the  child,  was  entitled  to  the  possession  of 
its  body  for  burial.  Being  entitled  to  the  pos 
session  of  the  body  for  the  purposes  of  burial, 
is  not  his  rii^ht  against  one  who  unlawfully  in- 
terferes with  it,  and  mutilates  it,  as  great  as  it 


would  be  if  the  body  was  buried  in  his  lot,  and 
was  thence  unlawfully  removed?  That  a& 
action  mav  be  maintained  in  the  latter  case 
we  have  already  seen,  and  we  are  of  the  opin- 
ion that  it  may  be  in  the  former.  This  is  so- 
held  in  a  well  considered  case  in  Minnesota, 
where,  in  an  action  brought  by  a  ifCidow  for 
the  unlawful  dissection  of  the  body  of  her  dead 
husband,  an  order  overruling  a  demurrer  to- 
the  complaint  was  affirmed.  Larson  v.  Chase, 
47  Minn.  807,  14  L.  R.  A.  85.  This  was  fol- 
lowed  in  a  similar  case  in  New  Tork, — Foley 
V.  Phelps,  1  App.  Div.  551,  where  the  right  to- 
possession  was  defined  thus:  'The  right  to 
the  possession  of  the  corpse  in  the  same  condi- 
tion it  was  in  when  death  supervened.  It  ia 
the  right  to  what  remains  when  the  breath 
leaves  the  body,  and  cot  merely  to  such  a 
hacked,  hewed,  and  mutilated  corpse  as  some 
stranger,  an  offender  against  the  criminal  law. 
may  choose  to  turn  over  to  an  afflicted  rela- 
tive." See  also  Renihan  v.  Wright,  125  Ind. 
536,  0  L.  R  A.  514;  Founa  v.  College  of  Phy- 
sicians <S:  Surgeon*,  81  Md.  858,  81  L.  R.  A. 
540,  19  Am.  L.  Rev.  251,  10  Alb.  L.  J.  71,  4 
Am.  Law  Times,  137,  8  Chicago  Leg.  News, 
878:  Perley,  Mortuary  Law,  %^etseq. 

The  question  has  not  been  argued  by  the  de- 
fendant whether  the  nature  of  the  defendant 
hospital  is  such  that  an  action  ajpainst  it  can- 
not be  minntained  for  the  alleged  illcKsl  acts  of 
its  officers  and  servants,  and  we  express  no 
opinion  upon  it.  Nor  do  we  need  to  inquire 
under  what  circumstances  an  autopsy  is  Jus- 
tifiable, as  this  question  has  also  not  been  ar- 
gued. These  questions  can  better  be  deter- 
mined when  the  facts  are  before  us  after  a  trial 
of  the  case.  All  that  we  need  now  to  decide 
is  whether  the  objection  raised  by  the  defend- 
ant is  valid  or  not  As  we  are  of  opinion  that 
it  is  not  valid,  the  order  suslaininn  the  demur- 
rer, and  directing  a  judgment  for  the  defendant^ 
must  he  set  <md4. 
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*A  reeeiver  appointed  in  an  action  for 
the  sequestration  of  the  assets  of  an  in- 

solveot  corporatiOD,  under  the  provitfions  of 
Gen.  Stat.  1894,  chap.  76.  baa  noautbority,  except 
in  cases  where  it  is  otherwise  provided  by  stat- 
ute, to  eoforce  the  individual  liability  of  the 
stockhoideis  for  the  debts  of  the  corporatioh. 

•Headnote  by  Stabt,  Ch.  J. 

KOTS.— For  a  decision  to  similnr  effect  respecting 
the  enforcement  of  statutory  liabilities  of  stock- 
holden  by  an  insolvent's  assignee,  see  Hunoer  v. 
Dwlfirgins  (Ind.)  36  L.  B.  A.  64& 

88  L.  R.  A. 


(December  16. 1906.) 

APPEAL  by  interveners  from  orders  of  the 
District  Court  for  Hennepin  County  de- 
nying tbeir  motion  for  an  order  making  the 
stockholders  of  tbe  defendant  corporation  par- 
ties to  their  suit  and  requiring  them  to  answer 
for  tbe  purpose  of  enforcing  their  statutory 
liability  for  the  debts  of  tbe  corporation,  and 
requiring  the  stockholders  to  aoswer  the  bill 
of  the  receiver  of  the  corporation  for  the  pur- 
pose of  enforcing  tbeir  liability  at  his  suit. 
Reversed, 

Messrs.   Millard  F.  Bowen  and  John 
V  for  appellants: 

The  Rtockholders'  liability  is  not  a  corporate 
asset,  but  is  a  fuud  provided  by  statute,  be- 
longing to  all  the  creditors  to  be  enforced  by 
them,  or  by  one  creditor  on  behalf  of  all. 

Cook,  Stock  A  Stockholders.  §  218;  High,. 
Receivers,  §  817^;  Lane  v.  Morris,  8  Qa.  468; 
Mason  v.  New  York  Silk  Mfg.  Co.  27  Hun,  307;. 


See  also  47  L.  R.  A.  617. 
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Billingi  ▼.  TroBk,  80  Han,  314;  Bristol  v.  San-  ] 
ford,  12  Blatcbf.  841;  Butcher  y.  Marine  Nat. 
Bank,  12  Blatcbf.  435;  Jaeobton  v.  Alien,  20 
Blatcbf.  525;  Wright  v.  McGormack,  17  Ohio 
St.  86;  Aren2  v.  Weir,  89  III.  25;  Wineock  v. 
Turpin,  96  III.  185;  Liberty  Female  College 
Aeso.  Y.  Watkine,  70  Mo.  13;  Morse,  Banks  & 
Banking,  §  696;  First  Nat,  Bank  v.  Harper, 
<)1  Minn.  875;  Rb  People »  Live  Sfoek  Ins.  Co. 
56  Minn.  185;  Dunn  v.  State  Bank,  59  Minn. 
-221. 

This  liability  of  stockholders  belongs  to  all 
the  creditors,  and  is  to  be  enforced  by  them  or 
^y  one  on  behalf  of  all. 

Arthur  v.  Willius,  44  Minn.  409;  First 
J^at.  Dank  v.  Harper,  61  Minn.  875;  Terry  v. 
jAttle,  101  U.  S.  216.  25  L.  ed.  864;  Minnesota 
Thnsher  M/g.  Co.  v.  iMngdon,  44  Minn.  87; 
Basting  v.  Ankeny,  64  Minn.  133. 

The  receiver  is  not  empowered  by  statute  to 
«nfrTce  the  liability  of  stockholders. 

Beach,  Receivers.  §  488;  High,  Receivers, 
815;  Atty.  Gen.  v.  Quardian  Mut.  L.  Ins,  Co. 
77  S.  y.  272. 

The  receiver  is  a  trustee  for  the  corporation 
and  shareholders  and  represents  the  property 
rights  of  the  corporation  only  by  taking 
•charge  of  the  property,  effects,  and  rights  of 
the  corporation,  but  not  the  property  and  es- 
tate of  the  creditors. 

20  Am.  &  Eng.  Enc.  Law,  p.  18.  * 

Trusts  should  not  be  conferred  upon  the 
name  person  if  those  trusts  may  cause  a  con- 
flict of  interests. 

High.  Receivers,  §§  74. 75;  Be  Mast,  B.  AB. 
Co.  H^  Minn.  818. 

It  is  not  the  purpose  or  spirit  or  tendency  of 
American  law  to  place  in  the  h>inds  of  a  trus- 
tee in  preference  to  a  beneficiary  the  enforce- 
ment of  a  right  or  remedy. 

Gen.  Stat.  1894.  S  61.'i6;  Pom.  Rem.  &  Rem. 
Rights,  §,188;  Beach.  Receivers,  g  448;  Cook, 
fitock  &  Stockholders.  §  214:  MeKusick  v.  Sey- 
mour  S,  dt  Co.,  4S  Minn.  158;  Curtis  ▼.  Lea- 
titt,  15  N.  Y.  9. 

The  decisions  in  New  York  have  always 
been  that  a  receiver  of  a  corporation  had  not 
the  authority  to  enforce  the  liability  of  stock- 
holders. 

Bank  of  Poughkeepsie  v.  Ibbotson^  24  Wend. 
473;  Uam'sonv.  Howe,  17  N.  Y.  458;  Mathez  v, 
Neidig,  72  N.  Y.  100;  I^ohl  v.  Simpson,  74  N. 
Y.  137;   Weeks  v.  Locf,  50  N.  Y.  508. 

An  action  by  a  creditor  against  a  stockholder 
based  upon  a  statute  providing  that  the  stock- 
holders shall  be  jniuily  and  severally  person- 
ally liable  for  all  debts  and  demands  contracted 
by  the  corporation  was  sustained  in — 

Corning  v.  McCullough,  1  N.  Y.  47,  49  Am. 
Dec.  287;  Moss  v.  AtercU,  10  N.  Y.  449;  Rog- 
ers V.  Decker,  181  N.  Y.  490;  Shelington  v. 
Hoidand,  53  N.  Y.  371;  Kincaid  v.  Dwindle, 
59  N.  Y.  548;  Flash  ▼.  Conn,  109  U.  S.  380,  27 
L.  ed.  970. 

In  Farnsworth  v.  Wood.  91  N.  Y.  SOS,  a  re- 
ceiver undertook  to  enforce  the  liability  of 
stockholders.  He  was  ap|»ointed  upon  the  se- 
questration of  the  property  of  an  insolvent  cor- 
poration on  the  return  of  an  execution  unsatis- 
fied. 

The  receiver  was  held  not  vested  with  the 
right  of  action  of  creditors  but  onlv  with  the 
stock,  property,  things  in  action  and  effects  of 

88  L.  R.  A. 


such  corporation"  which  had  been  sequestered 
under  a  section  of  which  §  5t^7,  Gen.  Btat. 
1694.  is  a  copy. 

Mann  v.  Penlz,  3  N.  Y.  415;  United  States 
TrustCo.Y.  United  States  /^./n«.a?.18N.Y.199. 

The  powers  of  a  receiver  can  be  no  greater 
than  the  statute  authorizes.  When  m  receiv- 
er's powers  are  prescribed  by  statute  he  cannol 
exceed  them. 

SpoonerY.  Bay  St.  Louis  Syndicate,  44  Minn. 
401;  Allen  v.  Walsh,  25  Minn.  543;  Johw^  v. 
Fischer,  80  Minn.  173;  MeKusick  ▼.  Seymour, 
S.  dt  Co.  48  Minn.  158;  Hospes  v.  NorthteeUem 
Mfg.  d  Car  Co.  48  Minn.  174,  15  L.  R.  A.  470; 
Palmer  v.  Bank  ofZumbrota  (Minn.)  67  N.  W. 
893. 

The  nature  of  the  remedy  prescribed  by 
p§  5905-5911  in  favor  of  a  creditor,  and  its  ex- 
clusive character,  as  well  as  the  functions  of  a 
receiver,  under  these  sections  and  the  whole 
chapter,  were  characterized  in  the  same  way  as 
in— 

Allen  V.  Walsh  in  Waliher  v.  Seven  Comers 
Bank,  58  Minn.  434;  Klee  v.  E.  H.  Steele  Co. 
60  Minn.  855;  and  International  Trust  Oo.  ▼. 
American  Loan  db  T,  Co.  62  Minn.  501. 

The  proceedings  in  this  case  did  not  vest  in 
the  receiver  authority  to  enforce  the  liabililj 
ot  stock  hold ei 8. 

Minnesota  Linseed  Oil  Co.  y.  Maginnit,  83 
Minn.  193. 

A  receiver  has  no  powers  except  such  as  are 
conferred  upon  him  by  the  order  by  which  be 
is  appointed. 

Beach,  Receivers,  §  249;  Kerr,  Receivers. 
196:  Yeager  v.  Wallace,  44  Pa.  294:  Singerlw 
V.  Fox,  75  Pa.  112;  Grant  ▼.  Davenport,  18 
Iowa,  179:  Hooper  v.  Winston,  24  HI.  353;  Ver- 
planck  V.  Mercantile  Ins.  Co.  2  Paige,  438. 

If  the  complaint  had  shown  a  cause  of  ac- 
tion aeainst  stockholders  such  power  could  not 
be  conferred  on  a  receiver,  because  the  appoint- 
ment of  a  receiver  is  not  required  in  a  pro- 
ceeding to  enforce  the  liability  of  stockboldeis 
until  assets  shall  arise  from  the  enforcement  of 
this  liability. 

Walther  v.  Seven  Corners  Bank,  58  Minn. 
434;  Klee  v.  E.  H  Steele  Co.  60  Minn.  355;  In- 
ternational  Trwtt  Co.  v.  American  Loan  A  T. 
Co.  62  Minn.  501. 

The  receiver  cannot  supersede  the  proceed- 
ing of  appellants. 

First  Nat.  Bank  v.  Harper,  61  Minn.  375; 
State  V.  Bank  of  New  England,  55  Minn.  189. 
Walther  v.  Seven  Comers  Bank,  58  Minn.  434. 

The  receiver  cannot  in  this  action  institute  a 
proceeding  to  enforce  the  liability  of  stock- 
holders nor  supersede  the  proceeding  initiated 
by  appellants  because  his  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion and  because  it  is  deficient  in  other  respects. 

The  showing  of  the  receiver's  complaint  is 
not  of  debts  which  the  stockholders  are  liable 
for.  but  of  liabilities.  The  liabilities  the  stock- 
holders are  not  liable  for  unless  they  are  debts. 

Cook.  Stock  &  Stockholders.  §  217;  Beach, 
Priv.  Corp.  ^  151;  Chase  v.  Curtis,  113  U.  S. 
452,  28  L.  ed.  1088;  Bohn  v.  Brotcn,  38  Mich. 
257;  Cable  v.  6aty,  34  Mo.  578,  86  Am.  I>ec. 
126;  Child  v.  Boson  d  F.  Iron  Works,  137 
Mass.  516.  50  Am.  Rep.  828;  International 
Trust  Co.  v.  American  Loan  d  T.  Co.  62  Minn. 
501;  Harper  v.  Carroll,  62  Minn.  162. 
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Menen.  EUtrUui  P.  Roberts  and  Victor 
-J.  Welch*  for  respondent : 

The  position  occupied  by  the  creditor  com- 
ing into  tbe  main  action  in  such  case  as  ibis, 
«nd  for  such  a  purpose  as  ibis,  is  not  that  of 
an  intervener  in  any  proper  sense. 

MeKtuickv,  Seymour,  48  Minn.  168. 

This  ought  to  be  enough  to  show  that  the 
proTisions  of  chapter  66,  relating  to  practice  in 
ordinary  suitB,  have  no  application  to  tbe  case 
in  hand. 

Very  little  can  he  obtained  upon  the  proper 
practice  in  ibis  state  by  decisions  outside  of 
our  own  state. 

MeKusiek  7,  Seymour,  48  Minn.  168,  would 
aeem  to  settle  the  whole  matter  in  dispute  here. 

Arthur  ▼.  WiUiut,  44  Minn.  409;  Sfinneeota 
Thresher  Mfg.  Co.  y.  Langdon,  44  Minn.  87;  St. 
Louis  Car  Co.  ▼.  StiUvDOter  Street  B.  Co.  63 
Minn.  120;  Farmer^  Loan  A  T.  Co.  ▼.  Funk, 
49  Neb.  B58;   Wilaon  ▼.  Book,  18  Wash.  676. 

Start*  Ch.  J.,  delivered  the  opinion  of  tbe 
<ourt: 

This    action   was     originally   commenced 
against  the  defendant  bank  alone,  on  January 
15, 1896,  under  tbe  provisions  of  Gkn.  Siat. 
1894,  chap.  76,  for  tbe  sequestration  of  its  as- 
sets, and  the  appointment  of  a  receiver.    On 
tbe  following  day,  the  appellants  berein  filed 
their   cross  bill    or  complaint,    as   creditors 
of  tbe  bank,  seeking  tbereby  to  enforce  tbe 
<iouble  liability  of  its  stockholders  for  its  debts, 
alleging  therein  a  cause  of  action  a^aiDSt  tbem, 
and  naming  them  as  parties  defendant.    Tbe 
appellants  then  moved  tbe  court  for  an  order 
Joiniug  the  stockholders  as  defendants,  and 
requiring  tbem  to  answer  tbe  cross  biil.    Tbe 
trial  court  denied  the  motion,  witbout  preju- 
<iice,  and  with  leave  to  renew  it,  upon  the 
ground  that  it  was  not  advisable  to  proceed 
against  the  stockholders  until   it  became  ap- 
parent that  tbe  assets  of  the  corporation  would 
not  pay  iu  debts  in  full.    On  January  23, 1896, 
Dayid  C.  Bell  was  appointed  receiver  of  tbe 
property  and  assets  of  tbe  defendant  corpora- 
tion, and  to  take  charge  of  its  property  and 
effects,  with  power  to  collect,  sue  for,  &nd  re- 
'Cover  tbe  debts  and  tbe  property  that  l)elonged 
to  the  defendant.    On  March  80,   1896,  it  was 
apparent  that  tbe  assets  of  the  corporation 
vere  insiifflcient  to  pay  its  debs,  .nod  tbe  appel- 
•laDts  renewed  their   motion  to  bring  in  tbe 
stockholders  to  answer  their  cross  bill.    There- 
upon the  court  made  its  order  requiring  the 
hank  and  the  receiver  to  sbow  cause  on  the  4th 
<lay  of  April,  1896,  why  tbe  motion  should  not 
be  granted.    On  April  3,   1896.  the  receiver 
Hied  what  is  designated  as  a  * 'supplemental 
<x)mplaint"  (it  is  difficult  to  classify  it)  asking 
thai  the  stockholders  be  made  parties  to  the 
action,  and  to  answer  his  complaint  wherein 
he  sought  to  enforce  their  individual  liability. 
Upon  the  bearing  of  tbe  motion  of  the  appel- 
^ts,  on  the  next  day,  the  receiver  opposed  it, 
and  claimed  that  tbe  stockholders  should  be 
made  parties,  and  required  to  answer  his  com- 
plaint, and  not  that  of  tbe  creditors.    Tbe 
'<»urt  thereupon  made  its  order  denying  the 
motion  of  tbe  appellants,  and  its  further  order 
directing  the  stockholders  to  be  made  parlies 
on  the  application  of  tbe  receiver,  and  to  an- 
swer his  complaint    Tbe  appellants  appealed 


from  each  order.  Their  motion  was  denied, 
on  the  sole  ground  that  the  receiver  was  the 
proper  party  to  enforce  tbe  personal  liabilitv  of 
the  stockholders.  If  such  is  tbe  case,  and  bo 
is  authorized  by  law  to  enforce  the  liability  of 
the  stockholders  for  tbe  debts  of  the  corpora- 
tion, then  the  order  should  be  affirmed.  We 
say  "order,"  because,  practically,  there  was  but 
one;  for  the  refusal  to  bring  the  stockholders 
in  on  the  appellant's  cross  bill,  and  ordering 
them  Joined  on  the  receiver's  petition  or  com- 
plaint, might  properly  have  been  included  in 
one  order.  The  only  question,  then,  in  this 
case  is:  Has  a  receiver  of  a  corporation  ap- 
pointed in  sequestration  proceedingsunderGen. 
Stat.  1894,  chap.  76.  authority  to  enforce  the 
personal  liability  of  stockholders  for  the  debts 
of  tbe  corporation  ?  We  answer  the  question  in 
the  negative.  This  is  not  a  mere  question  of 
practice,  which  does  not  affect  the  substantial 
rights  of  the  appellant,  as  claimed  by  tbe  re- 
spondents. While  it  is  true,  as  claimed,  that 
the  time  when,  and  upon  whose  cross  bill  or 
complaint,  stockholders  shall  he  brought  into 
the  action,  where  the  plaintiff  has  omitted  tu 
make  tbem  parties,  rests  largely  in  tbe  discre- 
tion of  the  trial  court,  and  that  when  stock- 
holders are  once  legally  made  parties,  and  re- 
quired to  answer  a  complaint  stating  a  cause  of 
action  against  them  on  account  of  their  indi- 
vidual liability,  no  other  creditor  or  party  is 
entitled  to  file  such  cross  bill,  yet  each  creditor 
has  the  legal  right,  where  tbe  corporate  assets 
are  insufUcieot  to  pay  the  debts,  to  have  the 
stockholders  made  parties  to  tbe  action,  upon 
a  complaint  which  they  are  bound  to  answer. 
Therefore,  if  tbe  receiver  is  not  authorized  to 
enforce  the  liability  of  tbe  stockholders,  they 
are  not  bound  to  answer  bis  complaint,  and 
may  demur  or  move  to  dismiss  it,  and  have 
Judgment  accordingly. 

We  do  not  deem  it  necessary  to  enter  upon 
any  extended  general  discussion  in  support  of 
our  conclusion,  that  tbe  recfiver  in  this  ease 
was  not  empowered  to  enforce  tbe  personal  lia- 
bility of  stockholders  for  tbe  debts  of  the  de- 
fendant bank,  for  tbe  reason  that  such  conclu- 
sion necessarily  follows  from  tbe  previous  de- 
cisions of  this  court.  It  is  clear  that  the  pro- 
visions of  chapter  76  do  not  expressly  or 
impliedly  confer  upon  receivers  the  power  here 
in  question.  On  the  contrary,  the  language 
used  as  to  the  powers  of  receivers  and  the  rights 
of  creditors  unmistakably  indicates  that  the  lia- 
bility of  stockholders  for  the  corporate  debts 
cannot  be  enforced  by  tbe  receiver,  and  that 
it  must  be  enforced  on  the  application  of  cre- 
ditors, or  by  one  in  behalf  of  all;  and  such  has 
been  tbe  practice  in  all  former  cases  reaching 
this  court. 

In  the  case  of  Allen  v.  Walsh,  26  Minn.  648, 
it  was  held  that  the  stockholders'  liability  was 
for  tbe  equal  benefit  of  all  creditors,  and  all 
had  an  equal  right  to  enforce  it.  and  that  Qen. 
Stat.  chap.  76,  provided  an  efficient  and  sole 
remedy  for  such  enforcement,  in  a  single  ac- 
tion in  which  all  persons  interested  should  be 
Joined,  and  their  respective  rights,  equities, 
and  liabilities  finally  settled  and  determined. 
This  case  was  followed  in  Johvson  v.  Fiiher, 
80  Minn.  173,  wherein  it  was  held  that  the  lia- 
bility could  only  be  enforced  by  or  in  behalf  of 
all  creditors;  and  against  all  of  the  stockhold- 
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era  upon  wbom  the  liability  rested.  The  case 
of  Minnesota  Threnher  Mfg,  Co.  v.  Langdon,  44 
MIdd.  87,  which  holds  that  the  ri^bt  to  recoTer 
capital  withdrawn  aod  refunded  by  tbe  cor- 
poration to  its  stockholders,  as  a  gratuity, 
passes  to  the  receiver,  is  not  out  of  step  with 
the  cases  holding  that  tbe  stockholders'  liability 
for  the  corporate  debts  can  be  enforced  only 
by  creditors,  because  such  capital  was  at  one 
time  the  property  of  the  corporatioo,  and  Its 
return  to  stockholders  without  consideration 
was  a  fraud  as  to  creditors.  Tbe  right  of  the 
receiver,  representing  tbe  creditors,  to  recover 
tbe  capital  so  given  away,  rests  upon  tbe  same 
basis  as  does  his  right  to  recover  any  other 
property  disposed  of  by  tbe  corporation  in 
fraud  of  creditors.  But  there  is  no  analogy 
between  such  an  action  by  tbe  receiver  to  re- 
claim assets  at  one  time  belonging  to  tbe  cor- 
poration, which  it  has  fraudulently  transferred, 
and  an  action  to  enforce  the  individual  or 
double  liability  of  tbe  stockholder  for  tbe  debts 
of  the  corporation.  Such  liabilitv  sustains  the 
relation  of  surety  for  the  debts  of  the  corpora- 
tion; hence,  from  its  very  nature,  it  is  not,  and 
oever  can  be,  an  asset  of  tbe  corporation.  In 
the  last  case  cited,  the  court  simply  holds  (fol- 
lowiog  Farmen^ Loan  db  T.  Co,  v.  Minjuapolia 
Engine  db  Maeh.  Wor]^,  85  Minn.  648),  that  a 
receiver  appointed  under  the  provisions  of  Gk;n. 
Stat.  1894,  chap.  76,  has  tbe  same  powers  and 
functions  as  a  receiver  upon  a  creditors'  bill,  or 
upon  proceedings  supplementary  to  execution. 
Everything  becomes  assets  in  the  hands  of  such 
a  receiver  which  are  still  assets  of  tbe  corpora- 
tion or  debtor  as  to  creditors.  Among  tbe  rights 
which  pass  to  him  as  the  representative  of 
creditors  is  the  right  to  recover  property  of  tbe 
corporation  conveyed  in  fraud  of  creditors,  or 
capital  refunded,  without  consideration;  to 
stockholders;  that  is,  bis  powers  and  functions 
relate  only  to  what  is  or  was  at  some  pre- 
vious time,  and  still  is,  as  to  creditors,  the  prop- 
erty or  estate  of  tbe  corporation.  In  Arthur 
V.  Willius,  44  Minn.  409,  it  was  held  that  the 
individual  liability  of  stockholders  for  the  cor- 
porate debts  mieht  be  enforced  upon  the  appli- 
cation of  any  creditor  who  is  a  party  to  tbe 
proceedings,  though  tbe  plaintiff  creditor  did 
not  demand  in  his  complaint  anv  such  relief. 
MeKnsiek  y.  ISeymour^  8.  db  Co,  48  Minn.  158, 
relied  upon  by  the  respondents  to  sustain  their 
contention  that  a  receiver  is  empowered  to  en- 
force the  individual  liability  of  a  stockholder, 
does  not  support  the  claim,  except  by  an  obiier 
dictum  to  the  effect  that  the,  liability  could  be 
enforced  on  the  complaint  of  tbe  receiver,  and 
that,  ordinarily,  such  would  be  tbe  most  ap- 
propriate mode  of  procedure.  But  two  ques- 
tions only  were  involved  and  decided  in  this 
case:  (a)  That  §  8  of  article  10  of  the  Constitu- 
tion, imposing  tbe  liability,  was  self-executing; 
(b)  that  such  liability  could  be  enforced  after 
tbe  appointment  of  a  receiver  in  an  action 
brought  under  Geo.  Stat.  1894,  chap.  76,  for  tbe 
sequestration  of  tbe  corporate  assets,  on  tbe 
application  of  a  creditor.  It  was  not  decided 
that  a  receiver  could  enforce  the  liability.  The 
case  of  St,  Louis  Car  Co,  v.  Stillwater  Street  R. 
Co.  58  Minn.  129,  is  also  relied  on  by  the  re- 
spondents. The  question  in  this  case  was 
whether  a  creditor  could  have  tbe  assets  of  a 
corporation  sequestered,  and  a  receiver   ap- 
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pointed,  under  Gen.  Stat.  1894,  cbap.  76,  where 
a  receiver  of  the  corporation  in  a  foreclosure 
action  had  already  been  appointed,  and  it  was- 
held  that  he  could.    This  was  all  that  the  case- 
decided.    But  in  tbe  opinion  the  difference  be- 
tween tbe  powers  of  a  receiver  in  a  foreclosure 
suit  and  a  receiver  under  chapter  76  was  set  Iq 
contrast,  and.  in  speaking  of  the  powers  of 
the  latter,  this  langua^re  was  used:  ''Every- 
thing becomes  assets  in  bis  hands   which  are 
assets  as  to  creditors,  although  not  [then]  assete 
as  to  the  corporation,  as,  for  example,  property- 
conveyed  in  fraud  of  creditors,  capital  with- 
drawn without  provision  for  the  payment  of 
corporate  debts,  tbe  personal  liability  of  stock- 
holders."    The  examples  were  simply  illustra- 
tions of  a  general  proposition.    The  first  two 
were  in  point,  and  a  correct  statement  of  tbe 
law,  but  there  is,  as   already  pointeil  out,  no 
analogy  between  the  last  example  and  the  first 
two.    Tbe  last  one  was  inadvertently  added  by 
tbe  writer  of  the  opinion.    Be  People's  Lire- 
stock  Ins.  Co.  56  Minn.  180,  was  a  proceeding 
under  Gen.  Stat.  1894.  §§  8480-3485.  inclusive, 
to  dissolve  the  corporation,  and  it  was  held 
that  unpaid  stock  subscriptions  were  corporate 
assets,  and  might  be  recovered  by  the  receiver. 
But  it  was  further  said:  "The  constitutional  or 
statutory  liability  is  directly  lo  the  creditors^ 
The  corporation  cannot  enforce  it.     It  is  no 
part  of  its  assets."    See,  on  this  last  point,  Ol- 
son V.  Cookf  57  Minn.  552.     Tbe  rule  that  it  ia 
a  right  belonging  to  creditors  to  have  the  siock- 
boI<lers  brought  into  the  action,  to  the  end  that 
their  liability  for  the  debts  of  the  corporatioa 
may  be  ascertained  and  enforced  by  the  court,. 
WHS  expressly  recognized  in  the  case  of  Na- 
tional Oerman- American  Bank  v.  St,  Anthony 
Park  N,  R.  E,  Improv,  Co.  61  Minn.  859;  and 
again,  in  the  case  of  Pioneer  Fuel  Co,  ▼.  iSf. 
Peter  Street  Improv.  Co,  64  Minn.  886;  also,  iik 
Palmer  v.  Bank  of  Zumbrota  (Minn.)  67  N. 
W.  893,  which  further  holds  that  a  iudgment 
in  an  action   by  a  creditor,  under  Gen.  Stat. 
1894,  cbap.  76,  to  sequestrate  tbe  assets  of  a 
bank,  and  for  tbe  appointment  of  a  receiver^ 
where  the  plaintiff  in  his  complaint  did  not 
ask  Uf  have  stockholders  made  parties,  waa 
erroneous  in  so  far  as  it  directed  the  receiver  to 
sue  the  stockholders  upon  their  liability  for  the 
corporate  debts,  for  the  reason  that  the  receiver 
could  not  maintain  such  actions. 

It  appears  from  tbia  summary  of  tbe  decisiona 
of  this  court  that  unpaid  stock  subscriptions, 
property  transferred    by    tbe  corporation   iik 
fraud  of  its  creditor,  anci  capital  fraudulently 
withdrawn,  are  assets  in  tbe  bands  of  tbe  re- 
ceiver as  to  creditors,  though  not  as  to^be  cor- 
poration except  as  to  the  first,  and  he  may  re- 
cover them,  because  they  were   at  one  tiaie 
assets  of  the  corporation,  and  as  to  creditora 
they  remain  so;  but  that,  as  to  the  liability  of 
stockholders  for  the  corporate  debts,  it  is  not, 
aod  never  was,  a  corporate  asset,  for  it  is  due 
directly  to  creditors;  and  that  the  receiver  can- 
not enforce  it,  in  tbe  absence  of  a  statute  au- 
tborizini;  him  to  do  so.    This  conclusion  is  also 
supported  by  the  authority  of  theiext-writera. 
Morse.  Banks  &  Banking,  §  696;  Thompson, 
Liability  of  Stockholders.  §  842;  Cook,  Stock 
&  Stockhoiders,  §  218;  2  Moraweiz,  Priv.  Corp. 
§869. 

Tbe  action  of  the  receiver  in  this  case  ii» 
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aeeking  to  enforce  the  liability  of  the  stock- 
holders was  gratuitous,  aud  the  stockholders 
were  not  bound  to  litigate  the  question  of  their 
liability  with  him.  II  it  be  desirable  in  order 
to  secure  a  speedy,  economical,  and  practical 
method  of  enforcing  the  liability,  to  invest 
the  receiver  with  sucn  power,  it  must  be  done 
by  statute.  This  has  already  been  done  in 
cases  where  the  receiver  of  an  insolvent  bank- 
iD^  corporation  is  appointed  on  the  application 
of  the  superintendent  of  banks,  tiuch  a  re- 
ceiver is  expressly  authorized  to  enforce  the  in- 
dividual liability  of  stockholders.  Laws  1895, 
chap.  145,  §  20.  While  tbe  liability  of  the 
stockholders  must  be  enforced  on  the  applica- 
tion of  creditors,  and  not  on  that  of  tlie  re- 
ceiver, except  in  cases  where  the  statute  other- 
wise provides,  yet  it  does  not  follow  that  tbe 
trial  court  has  not  the  same  control  of  tbe  liii- 

fktion  as  if  it  was  conducted  by  the  receiver, 
be  creditor  who  first  takes  action  to  have  such 
liability  enforced,  whether  he  is  plaintiff  or 
subsequently  comes  into  the  action,  has  no  ex- 


clusive right  to  control  the  litigation;  and, 
whenever  the  stockholders  are  once  brought 
into  the  action,  tbe  trial  court  should  so  far 
control  the  conduct  of  the  litigation  as  to  coo- 
serve  and  protect  tbe  rights  and  equities  of 
both  creditors  and  stockholders,  whether  it 
may  not  be  feasible  in  this  case  to  substitute 
the  appellants'  complaint  for  that  of  the  re- 
ceiver, and  let  the  answers  of  tbe  stockholders 
stand  as  answers  to  the  substituted  complaint, 
whereby  a  saving  of  time  and  expense  may  be 
made,  is  a  question  we  are.  for  obvious  reasons, 
not  in  a  position  to  determine,  and  leave  the 
matter  for  the  consideration  of  the  trial  court. 
If  it  shall  be  impracticable  or  Illegal  to  make 
the  substitution,  then  the  district  court  will 
make  its  order,  bringing  in  tbe  stockholders  to 
answer  tbe  cross  bill  or  complaint  of  the  ap- 
pellants. 

Ord&rt  reversed,  and  case  remanded,  with  in- 
structions to  proceed  in  accordanoo  with  this 
opinion. 
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1«  A  passenger  on  a  railway  trala 
^rhieh  is  stopped  for  some  time  by 
%».»>ir^  of  baminff  oil  upon  the  track,  and 
who  from  motives  of  curiosity  and  pleasure 
leaves  a  place  fixed  as  a  temporary  station  at  a 
safe  distance  from  the  burning  oil  and  goes 
within  85 feet  of  the  same  and  remains  there  for 
several  minutes,  is  vuiity  of  such  contributory 
negligence  as  will  prevent  a  recovery  for  injur- 
ies caused  by  an  explosion  of  a  tank  by  which 
burning  oil  is  thrown  upon  him. 

8.  A  tramingf  tank  of  oil  on  a  railroad 
traek  the  flames  from  which  ascend  several 
feet  into  the  air  is  suflicient  notice  of  the  danger 
of  an  explosion  to  a  passenger  on  a  train  tem- 
porarily stopped  by  the  fire  to  render  unnecessary 
any  caution  to  him  from  the  company  not  to  ap- 
proach too  near  the  tank. 

3m  No  reeoTory  ean  be  had  for  personal  in- 
juries by  one  whose  own  negligence  oootributed 
to  tbe  result. 

4«  A  railroad  eompaay  is  not  required 
to  restrain  by  physical  foree  a  passenger 
on  a  railway  train  which  is  temporarily  stopped 
by  a  burning  tank  of  oil  on  the  track  from  un- 
neoessarUy  exposing  himself  to  danger  from  an 
explosion  of  the  tank  by  approaching  too  close 
to  it. 

S«  The  relation  of  earrier  and  passen- 
Ifer  exists  between  a  railroad  com- 
psuiy  and  a  passenfl^er  on  a  train  which  is 
temporarily  stopped  by  a  burning  tank  of  oil  on 

KosB.— As  to  tbe  rights  'and  liabilities  of  passen- 
gers temporarily  leaving  a  vehicle,  see  note  to  Fin- 
negan  v.  Chicago,  St.  P.  li.  ft  O.  A.  Oo.  (Minn.)  15 
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the  track  during  which  time  the  passengers  on 
the  train  were  taken  to  a  place  some  distance 
from  tbe  tank  while  waitmg  for  a  train  to  re- 
ceive them  on  the  other  side  of  the  obstruction. 

6.  A  railway  company  is  required  to 
exerdse  only  ordinary  care  and  pru- 
dence towards  a  passenger.who  is  temporarily 
prevented  from  coniinuing  bis  Journey  by  a 
burning  tank  of  oil  on  the  track  while  waiting 
for  a  train  to  come  from  the  other  side  of  the 
tank  to  receive  him. 

7«  A  material  flnding^  in  favor  of  plaintiff 
cannot  be  stricken  from  the  record  and  a  Judg- 
ment rendered  for  defendant  where  there  is  any 
evidence  to  support  it. 

8.  Jndipnent  non  obstante  veredicto 
cannot  be  f^wen  for  either  party  where  the 
special  verdict  is  Inconsistent  and  contradictory 
until  the  conflicting  portions  of  It  are  set  aside. 

(March  16, 1807.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Pierce  County  in 
favor  of  plaiotifl  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Reversed, 

Statement  by  Pinney»  J. : 

This  action  was  brought  for  tbe  recovery  of 
damages  sustained  by  the  plaintiff  while  a  pas- 
senger on  its  easterly  bound  train  of  cars  from 
Ellsworth  to  Marshfield.  Wisconsin,  by  reason 
of  the  alleged  negligence  of  the  defendant.  A. 
part  of  the  western -t>ound  freight  train  of  tbe 
defendant,  consisting  of  a  car  load  of  coke, 
three  metal  tanks,  two  of  which  were  fllle4 
with  naphtha,  and  one  with  kerosene  oil,  and 
the  caboose  in  the  rear,  had  been  separated 
from  the  rest  of  the  train,  and  bad  been 
wrecked  early  in  the  morning,  and  the  said  cars 
were  on  lire,  and  in  a  daogefous  condition,  on 
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tbe  defendant's  track  between  said  places, 
about  3  miles  east  of  tbe  station  called  Rob- 
erts, and  west  of  Hammond.  Tbe  defend- 
ant carried  tbe  plaintiff  on  its  passenger  train 
to  Roberts,  wbere  tbe  fact  that  such  wreck  bad 
occurred  was  made  known  to  the  plaintiff  and 
other  passengers.  When  tbe  passenger  train 
arrived  within  about  400  feet  of  the  wreck, 
tbe  passengers  were  directed  to  retain  their 
places  in  the  cars  until  such  time  as  a  train 
might  arrive  to  carry  them  on  their  journey, 
and  to  which  they  would  be  transferred  on  the 
east  side  of  the  wreck.  The  forward  tank, 
containing  naphtha,  exploded  soon  after  the 
wreck,  and  everything  in  tbe  rear  of  it.  as  well 
as  the  coke  car  in  front,  caught  lire.  This  was 
quite  a  violent  explosion,  and  portions  of  the 
tank  were  thrown  a  considerable  distance,  and 
the  tank  coutaining  naphtha  next  to  it  was  so 
broken  as  to  permit  much  of  the  contents  to  run 
out.  The  kerosene  tank  in  the  rear  was  thus 
set  on  fire,  and  continued  to  burn  from  that 
time  until  nearly  11  o'clock,  a  considerable  part 
of  the  time  with  great  violence,  and  producing 
a  loud,  roaring  noise,  with  flames  shooting  up. 
A  wrecking  train  and  car  had  arrived  at  about 
8  o'clock  in  tbe  morning,  and  were  operating 
upon  tbe  wreck,  and  bad  hitched  to  the  tank 
of  kerosene  oil,  and  attempted  to  draw  it  out, 
scatter  the  burning  coke,  and  thus  clear  up  tbe 
track.  Attempts  to  remove  it  opened  the  seams 
in  the  tank,  and  it  began  to  burn  more  vio- 
lently. The  wreck  occurred  in  a  farming 
country,  and  the  right  of  way  was  100  feet 
wide,  extending  through  cultivated  flelds  on 
either  side.  A  gap  was  opened  in  the  right  of 
way  fence  on  tbe  south  side,  257  feet  west  of  tbe 
tank,  and  another  in  the  wire  fence,  running 
through  tbe  fields  at  right  angles  with  tbe  road, 
at  a  point  95  feet  south  of  the  right  of  way, 
but  147  feet  trom  tbe  burning  tank,  and  the 
third  gap  was  opened  in  tbe  right  of  way  fence 
256  feet  east  of  tbe  burning  tank,  in  order  to 
transfer  the  baggage,  express  matter  and  mails. 
Efforts  were  unavailing  to  keep  the  passengers 
in  the  cars.  A  large  number  of  them  had  got 
3ut,  and  thereupon  it  was  concluded  to  trans- 
fer them,  through  the  gaps,  around  the  wreck, 
to  a  point  east  of  the  east  gap,  where  they  were 
to  take  tbe  other  train,  and  they  were  trans- 
ferred accordingly,  as  well  as  the  baggage, 
mail,  and  express  matter;  tbe  latter  being  de 
posited  about  opposite  the  east  gap,  and  the  pas- 
sengers occupied,  in  groups,  a  considerable 
space  east  from  the  east  gap,  along  the  right  of 
way,  for  a  distance  of  over  100  feet.  The  plain- 
tiff, with  other  passengers,  walked  around  said 
wreck,  through  said  gaps,  to  the  place  where 
the  eastern  gap  was  opened,  and  said  mail 
matter,  baggage,  etc,  bad  been  deposited,  to 
wait  for  a  train  to  continue  his  journey.  The 
injury  complained  of  occurred  about  an  hour 
after  the  passenger  train  arrived  at  tbe  scene 
of  tbe  wreck,  and  when  the  plaintiff  bad  ap- 
proached to,  and  was  standing,  about  85  feet 
east  of  the  burning  tank,  or  one  third  of  tbe 
distance  from  said  tank  to  where  the  east  gap 
had  been  opened.  The  plaintiff  was  standing 
at  said  place  for  about  half  or  three  quarters  of 
an  hour  before  tbe  explosion  occurred;  having 
left  the  eastern  gap,  and  walked  westward, 
towards  tbe  burning  oil  tank.  At  the  time  of 
tbe  explosion  the  flame  from  the  burning  tank 
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ascended  about  100  feet  or  more,  and,  as  one 
witness  said,  there  was  nothing  but  fire  in  tbe 
sky.  Just  before  the  explosion  the  flames  were 
burning  quite  high— from  8  to  5  feet, —  righi 
in  tbe  middle  of  tbe  tank,  and  kept  rising 
and  going  down.  The  plaintiff  received  his 
injuries  from  the  burning  oil,  cast  on  him 
by  tbe  explosion.  It  was  contended  by  tbe 
plaintiff  that  the  defendant  was  guilty  of' neg- 
ligence in  not  warning  him  of  tbe  danger  to 
which  be  was  exposed  by  said  burning  wreck, 
and  in  not  providing  a  safe  place,  and  in  desig- 
nating an  unsafe  one,  for  tbe  plaintiff  and 
other  passengers  to  wait  for  the  train  designed 
to  carry  them  eastward,  and  in  not  warning 
tbe  plaintiff  of  tbe  danger  to  which  he  was  ex- 
posed at  the  place  be  was  waiting,  and  in  allow- 
ing him  to  leave  said  train,  and  go  to  said 
place  and  there  remain,  and  in  allowing 
said  train  wreck  to  be  and  remain  In  a  dan- 
gerous and  unsafe  condition.  The  defendant 
denied  all  allegations  of  negligence,  and  alleged 
and  gave  evidence  tending  to  show  that,  bv  its 
officers  and  agents,  it  directed  the  plain tiflf and 
other  passengers  to  a  place  at  the  east  gap,  and 
eastward  thereof,  designed  as  a  temporary  sta- 
tion, to  wait  for  the  train  to  carry  them  east- 
ward,  which  was  a  sufficient  distance  from  tbe 
wreck  to  insure  safety  from  any  injury  on  ac- 
count thereof,  or  the  subsequent  explosion. 
The  plaintiff,  in  his  complaint,  alleged  that 
the  defendant  directed  tbe  plaintiff  to  go  around 
said  wreck  to  a  point  east  and  south  thereof, 
and  he  accordingly  walked  around  the  same 
to  a  point  on  defendant's  right  of  way,  designed 
by  the  defendant  as  a  temporary  station,  to 
wait  for  said  train  to  carry  said  passengers 
eastward.  A  special  verdict  was  taken.  By 
this  it  was  found,  among  other  things,  In  sub- 
stance, that  tbe  plaintiff  understood  that  he  was 
to  wait  with  the  other  passengers  at  or  near 
tbe  cast  gap  for  the  train  to  carry  him  on  his 
journey;  that,  after  passing  "around  through 
tbe  gaps  to  a  point  at  or  near  the  east  gap,  tbe 
plaintiff  unnecessarily,  and  from  motives  of 
curiosity  and  pleasure,  went  from  there  to  a 
place  much  nearer  the  burning  tank,"  but  not 
'*for  tbe  purpose  of  boarding  the  outgoing 
train,  or  supposing  that  was  tbe  proper  place 
to  do  so/'  and  *'that  tbe  plaintiff's  injuries 
were  caused  by  his  so  going  nearer  tbe  burning 
tank,"  and  that  be  ''would  not  have  been  se- 
riously injuried  if  he  bad  remained  at  or  near 
the  east  gap;"  further,  that  **a  reasonable  and 
prudent  man,  under  the  circumstances,  situate 
as  the  plaintiff  was,  and  with  his  means  of 
knowledge,  would  not  have  anticipated  that 
there  was  danger  of  an  explosion  of  the  burning 
oil  tank,  or  that  it  might  explode,  and  that 
there  was  danger  in  being  so  near  it  when  he 
was  injuried;"  that  he  "was  not  guilty  of  any 
want  of  ordinary  care  that  contributed  to  bis 
injury,"  but  that  "the  defendant's  officers  and 
agents,  by  the  exercise  of  ordinary  care  and 
prudence*,  would  have  anticipated  that  tbe  ex- 
plosion might  occur;"  that  they  "did  not  ex- 
ercise reasonable  care  and  prudence  in  designat- 
ing a  safe  place  wbere  the  plaintiff  and  other 
passengers  were  to  take  tbe  train  east;"  that 
they  "were  guilty  of  negligence  which  was  the 
proximate  cause  of  the  plaintiff's  injuries,  and 
did  not  give  the  plaintiff  any  warning  what- 
ever with  respect  to  the  danger  to  which  he 
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was  exposed  by  virtue  of  the  burninf;  tank;" 
and,  among  other  thiD^,  thai  "tbedefeodant's 
officers,  in  the  exercise  of  reasonable  care, 
ought  to  have  anticipated  the  plaintiff  would 
leare  the  east  gap,  or  near  there,  and  go  back 
nearer  to  the  tank,  and  thus  incur  unnecessary 
danger;  that  the  defendant,  its  officers  or  a^^cnts, 
knew,  or,  in  the  exercise  of  ordinary  prudence 
should  have  known,  of  the  plaintiff's  position 
in  time  to  warn  him  of  the  dan^^er  which 
threatened  on  account  of  the  burning  tank." 
The  jury  found  the  plaintifTs  damages  at 
$2,500.  The  defendant  moved  for  judgment 
on  the  verdict  in  its  favor,  which  was  denied. 
It  then  moved  to  set  aside  the  verdict,  and  for 
a  new  trial,  on  the  grounds,  among  others,  of 
error  in  the  charge  to  the  Jury,  and  in  refusing 
instructions  requested  by  the  defendant's  coun- 
sel, and  that  the  verdict  was  adverse  to,  and  not 
sustained  bv,  the  evidence;  but  the  motion  was 
denied,  and  Judgment  entered  thereon  against 
the  defendant,  from  which  it  appealed. 

Meun,  Thomas  Wilson  and  L.  K.  Lnse 

for  appellant. 

Mestn.  J.  W.  H»iicoek«  O.  A.  Tttnier» 
and  E.  A.  Jaf^fl^ard  for  respondent. 

Piiiiiey»  J.,  delivered  the  opinion  of  the 
court: 

The  carrier  owes  to  its  passenger,  while  that 
relation  exists,  the  duty  of  providing  reasona- 
bly safe  stations,  whether  permanent  or  tem- 
porary, where  he  may  await  the  arrival  of 
trains,  as  well  as  the  duty  to  seasonably  warn 
him,  when  reasonably  necessary,  of  any  ex- 
isting or  apprehended  danger  which  may  in- 
terfere with  or  imperil  his  personal  safety. 
The  defendant  contends  it  performed  towards 
the  plantiff  the  fall  measure  of  its  duty,  and 
that  the  proximate,  or,  at  least,  a  contributing, 
cause  of  the  plaintifTs  injury  was  his  own  neg- 
ligence in  unnecessarily  exposing  himself  to 
danger.  The  point  to  which  the  plaintiff  and 
his  fellow  passengers  were  directed  to  go  by 
the  defendant's  agents,  and  to  which  he  went 
as  a  temporary  station,  as  thus  directed,  to  wait 
for  the  train  which  was  to  convey  him  and  his 
fellow  passengers  eastward  to  their  respective 
destinations,  was  the  gap  opened  about  16  roiis 
east  of  the  burning  wreck,  and  at  and  east  of 
which  the  mail,  express  matter,  and  baggage 
bad  been  deposited.  The  wreck  and  remain- 
ing naphtha  and  the  kerosene  oil  in  the  oil  tank 
were  burning  fiercelj,  and  flames  were  shoot- 
ing from  the  joints  m  the  oil  tank  or  car,  and 
flashed  up  to  the  height  of  many  feet,  making 
at  times  a  loud,  roaring  noise.  The  gaps  opened 
in  the  right-of-way  fence,  on  the  south  side 
of  the  railway,  by  which  a  way  had  been 
opened  around  the  burning  wreck,  diverged  to 
the  south,  in  order  to  avoid  it.  The  details  of 
the  entire  scene,  about  which  there  is  no  mate- 
risl  dispute,  were  open  and  obvious,  even  to  a 
casual  observer,  and  gave  clear  and  emphatic 
warning  to  the  humblest  intelligence  of  im- 
pending danger  from  the  burning  tank  of  oil. 
The  situation  spoke  for  itself,  and  in  no  un- 
certain tones.  The  plaintiff  had  nothing  to  do 
hat  to  observe  these  facts  as  they  appeared  be- 
fore him,  and  to  consult  his  own  safety.  His 
scinal  transit  as  a  passenger  had  been  Inter- 
^pted,  and,  until  the  train  arrived  from  the 


east,  he  was  free  to  ffo  acd  come  as  be  chose; 
and  the  company  baa  no  power  to  restrain  him 
in  the  least. 

1.  Whether  the  company  had  performed  its 
entire  duty  towards  him,  under  the  circum- 
stances, or  not,  it  was  his  duty  to  exercise  or- 
dinary care  and  caution  to  secure  his  own  safe- 
ly. The  railway  company  was  not  an  insurer 
of  his  personal  safety,  and  it  is  familiar  law 
that,  under  the  circumstances  stated,  the  duties 
of  the  plaintiff  and  of  the  defendant  to  ot>- 
serve  proper  care  and  caution  are  reciprocal. 
If  the  plaintiff  failed  to  exercise  ordinarv 
care  and  caution,  and  by  reason  of  such  fail- 
ure he  sustained  the  injuries  complained  of, 
he  was  guiltv  of  contributory  negligence,  and 
must  be  held  to  have  assumed  the  consequent 
risk  or  danger  of  injury.  Assumption  of 
risk  in  such  cases  is  a  species  of  contributory 
negligence.  Darcey  v,  Farmertt  Lumber  Co, 
87  Wis.  249:  Nadau  v.  WltiU  Biter  Lumber 
Co,  76  Wis.  120-131.  The  plaintiff  was  in  the 
open  country,  and  under  no  restraint.  What- 
ever of  danger  there  was,  in  consequence  of 
the  alleged  neisligence  of  the  defendant,  he 
was  free  and  able  to  avoid  it.  It  is  not  a 
question  of  what  bethought  or  believed  would 
be  safe  and  prudent,  under  the  circumstances, 
for  him  to  do.  If  be  unnecessarily  exposed 
himself  to  a  danger,  obvious  to  a  person  of  or- 
dinary care  and  prudence,  and  was  injured  in 
consequence,  he  cannot  recover.  He  was  an 
adult,  and  must  be  held  bound  to  the  exercise 
of  the  same  care  and  prudence  as  a  person  of 
ordinary  care,  intelligence,  and  judgment. 
The  defendant,  on  the  other  hand,  had  a  ri^ht 
to  assume  that  the  plaintiff  would  act  with 
reasonable  care  and  caution,  and  occupy  the 
position  or  situation  to  which  he  had  been 
conducted;  and  we  are  unable  to  perceive  any- 
thing in  the  case  to  warrant  the  inference  that 
the  defendant  had  any  reason  to  apprehend 
that  the  plaintiff  would  expose  himself  to,  or 
incur,  unnecessary  danger.  The  actual  transit 
of  the  plaintiff  in  the  defendant's  passenger 
train  having  been  interrupted,  its  duty  re- 
quired that  it  should  exercise  towards  the- 
plaintiff  at  the  temporary  station,  as  it  is. 
called,  to  which  he  had  been  directed,  such, 
reasonable  and  proper  care  as  one  of  ordinary^ 
care  and  prudence  would  exercise,  under  tbo 
circumstances.  The  plaintiff  appears  to  have 
disregarded  all  the  plain  and  obvious  warnings 
of  danger  sug&rested  by  the  facts  and  circum- 
stances, and  which  could  not  have  failed,  it 
would  seem,  to  arrest  the  attention  of  a  per- 
son of  ordinary  intelligence,  care,  and  pru- 
dence. The  special  verdict  finds  that,  if  the 
plaintiff  had  remained  at  the  place  designated, 
'^he  would  not  have  been  seriously  injured," 
but  that  he  "unnecessarily,  and  from  motives 
of  curiosity  and  pleasure,  went  from  there  to 
a  place  much  nearer  the  burning  tank,"  as  al- 
ready indicated,  and  where  he  remained 
twenty  minutes,  and  up  to  the  time  of  the  ex- 
plosion from  which  he  received  his  injuries; 
that  "the  plaintiff's  injuries  were  caused  by 
reason  of  bis  so  going  nearer  the  burning 
tank."  It  is  true  that  it  is  found  that  the  de- 
fendant, its  officers,  etc.,  *'in  the  exercifie  of 
ordinarv  prudence,  should  have  known  of  the 
plaintin's  position  in  time  to  warn  him  of 
the  danger  which  threatened  on  account  of  the 
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burning  tank/'  and  that  in  the  exercise  of  rea- 
sonable care  ther  ought  "to  have  anticipated 
that  the  plaintiff  would  go  nearer  to  the  burn- 
ing tank,  and  thus  incur  unnecessary  danger;" 
and  they  found  that  the  defendant  gave  the 
plaintiff  warning  with  respect  to  the  danger 
to  which  he  was  exposed  bv  virtue  of  the  pres- 
ence of  the  burning  tank,  but  that  "it  was  in- 
Bufflciently  or  negligently  given."  The  jury 
acquitted  the  plaintiff  "of  any  want  of  ordi- 
nary care  that  contributed  to  his  injury,"  and 
found  that  he  was  "not  guilty  of  any  want  of 
ordinary  care,  however  slight,  in  so  going 
much  nearer  the  burning  oil  tank,"  and  that 
*'a  reasonably  prudent  man,  under  the  cir- 
cumstances, situate  as  the  plaintiff  was,  with 
his  means  of  knowledge,  would  not  have  an- 
ticipated that  there  was  danger  of  an  explo- 
sion of  the  burning  oil  tank."  The  verdict 
finds  that  the  defendant's  ofl9cers,  etc.,  "by 
the  exercise  of  ordinarv  care  and  prudence, 
would  have  anticipated  tnat  an  explosion  might 
occur/'  and  "did  not  exercise  reasonable  care 
and  prudence  in  designating  a  safe  place  wbefe 
the  plaintiff  and  other  passengers  were  to  take 
the  train  which  was  to  carry  them  east;"  and 
that,  through  its  fofficers,  etc.,  it  was  "guilty 
•of  negligence,  which  was  the  proximate  cause 
of  the  plaintiff's  injuries." 

The  verdict  is  inconsistent  and  contradictory 
<on  vital  points,  and  no  judgment  should  have 
been  entered  on  it.  It  was  the  duty  of  the 
defendant  to  give  proper  and  suflScient  warn- 
ing of  actual  or  apprehended  danger;  but  the 
evidence  tends  to  show  quite  clearly  that  the 
plaintiff  had  ample  notice,  from  the  situation 
and  circumstances,  of  the  danger  to  be  appre- 
hended from  the  burning  wreck  and  tank  of 
kerosene.  A  considerable  number  of  witnesses 
on  the  part  of  the  defendant  gave  evidence 
tending  to  show  that  its  agents  and  servants 
gave  reasonable  warning  of  danger,  and  indi- 
cated where  the  passengers  were  to  remain; 
but  the  plaintiff  denied  that  he  heard  any- 
thing of  the  kind,  and  so  did  two  others  who 
testitied  in  his  behalf.  Aside  from  this,  there 
was  little  or  no  material  dispute  as  to  the  facts. 
The  question  is  as  to  the  proper  inferences  to 
be  drawn  from  them.  The  highly  inflamma- 
ble and  dangerous  character  of  kerosene  is  a 
matter  of  common  knowledge.  Its  irregular 
and  rapid  combustion  from  a  lamp  in  an  ordi- 
nary room  justly  conveys  alarm  and  an  imme- 
diate sense  of  danger.  Here  was  an  entire 
tank  or  car  of  it;  upon  a  burning  wreck,  and 
in  a  highly  heated  condition,  and  flames  es- 
caping from  joints  in  the  tank.  It  was  liable 
at  any  time  to  explode  with  great  violence  and 
serious  inlury.  It  would  seem  that  no  notice 
that  could  be  given  would  convey  more  clearly 
a  sense  of  impending  danger  than  the  actual 
situation,  open  and  obvious  to  anyone  who 
would  make  a  reasonable  use  of  his  senses, 

2.  The  plaintiff  cannot  recover  for  Iniurics 
caused  bv  the  defendant's  negligence  if  he 
himself  failed  to  exercise  proper  care,  and  his 
own  negligence  contributed  to  the  result.  In 
Hickey  v.  Boston  A  L,  R.  Co.  14  Allen,  429,the 
rule  we  think  applicable  to  the  case  is  stated: 
That  if  an  injurv  has  happened  while  a  party 
is  occupying  a  place  provided  for  the  accom- 
modation of  pa&sengers,  nothing  further  is  or 
dinarily  necessary  to  show  due  care  on  his 
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part;  but  when  the  evidence  shows  that  be 
left  the  place  assigned  for  passengers,  and 
was  occupying  an  exposed  position,  and  "that 
the  injury  was  due  in  part  to  the  fact  of  such 
position,  he  must  necessarily  fail,  unless  be 
can  also  make  it  appear  that  by  some  ground 
of  necessity  or  propriety  his  being  in  that  po- 
sition was  consistent  with  the  exercise  of 
proper  care  or  caution  on  his  part"  All  the 
adjudged  cases  agree  that  a  person  who  seeks 
to  recover  for  a  personal  injury  sustained  by 
another's  negligence  must  not  himself  be 
guilty  of  negligence  which  substantially  con- 
tributes to  the  result.  Chicago,  R  I.  d  P,  R. 
Co,  V.  Houiton.  95  U.  8.  e97-7u2,  24  L.  ed. 
542,  548;  Indermaur  v.  Dames,  L.  R.  1 
C.  P.  274,  L.  R.  2  C.  P.  818;  ReynM% 
V.  New  York  C,  d  H,  R  R.  Co.  58  N. 
Y.  248,  252.  A  passenger  is  not  justified  in 
incurring  risks  unnecessarily,  however  rare 
the  chances  may  be  that  he  will  suffer  by  it 
( Todd  V.  Old  Colony  dF.  RRCo.S  Allen,  18, 
80  Am.  Dec.  49);  and,  "if  passengers  volunta- 
rily take  exposed  positions,  with  no  occasion 
therefor  caused  by  the  managers  of  the  road, 
except  a  bare  license  by  noninterference  or 
passive  permission  of  the  conductor,  they  take 
the  special  risks  of  that  position  on  them- 
selves." Sweeny  v.  Old  Colony  d  N.  R.  Co.  10 
Allen,  868,  87  Am.  Dec.  644;  Pennsylvania  B. 
Co,  V.  Zebe,  88  Pa.  818-827:  Coleman  v.  Second 
Ate.  R  Co,  114  N.  Y.  609,  612,  618.  The 
plaintiff  in  this  case  voluntarily,  and  out  of 
mere  curiosity,  and  for  his  own  pleasure,  took 
an  exposed  position,  not  intended  or  pointed 
out  for  passengers,  and  he  cannot  hold  the 
defendant  liable  for  injuiles  to  which  such 
act  contributed.  Twrey-^,  Boston  d  A,  R.  Oo, 
147  Mass.  412,418.  The  defendant  and  its 
agents  were  not  bound,  under  the  circum- 
stances of  this  case,  to  restrain  the  plaintiff  by 
physical  force,  in  order  to  keep  him  out  of 
manifest  danger,  which  was  as  obvious  to  him 
as  to  theuL  It  was  not  negligence  on  their 
part  that  they  did  not  restrain  him  by  physical 
force  from  unnecessarily  exposing  himself  to 
danger  from  the  burninsr  tank  of  oil.  Penn-- 
sylvania  R.  Co.  v.  Zebe,  88  Pa.  827;  Hiekey  v. 
Boston  d  L.  R.  Co.  14  Allen,  438. 

8.  The  relation  of  carrier  and  passenger  we 
think  existed  between  the  plaintiff  and  de- 
fendant at  the  time  of  bis  injury,  although  his 
actual  transit  as  such  had  been  interrupted  for 
the  time  being,  and  he  had  been  directed,  and 
had  proceed^,  to  a  place  on  the  defendant's 
premises,  to  await  the  arrival  of  another  train 
upon  which  to  complete  his  journey.  He  had 
not  abandoned  his  right  to  complete  it  in  the 
defendant's  cars.  He  had  merely  taken  up.  it 
is  claimed,  an  exposed  and  dangerous  position 
with  reference  to  the  burning  tank  of  oil  on 
the  defendant's  right  of  way,  which  may 
perhaps,  disentitle  him  to  recover  on  account 
of  the  injuries  he  received. 

4.  The  defendant  did  nothing,  either  ex- 
pressly or  by  implication,  to  invite,  entice,  or 
allure  the  plaintiff  to  the  position  of  danger 
he  appears  to  have  voluntarily  and  unneces- 
sarily assumed.  Neither  the  impending  dan- 
ger, nor  its  cause,  was  concealed.  He  wss 
not  a  child  of  immature  years,  but  an  adult, 
and,  as  we  must  assume,  of  reasonable  intelli- 
gence, judgment,  and  prudence.    With  a  fall 
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fcnowled^  of  tbe  facts,  or  the  means  of 
kDowledice  before  him,  he  took  this  position  of 
danger,  and  kept  it  for  twenty  minutes  before 
tbe  explosion,  watcbinf  the  tank  and  its  sur- 
ToandiDj^,  to  gratify  hu  curiosity.  The  case 
•doea  not  come  within  the  rule  of  Bennett  ▼.  Lau- 
UnUe  AN.R.CO.  102  U.  8.  577, 26  L.  ed.  235. 
«nd  caaea  there  cited.  Here  there  was  no  pitfall 
or  trap,  nor  had  there  been  any  invitation  to  the 
plaintiff,  express  or  implied,  to  occupy  the  po- 
•eitioa  be  did.  He  was  still  under  obligation 
to  use  reasonable  care  on  his  part  for  his  own 
safety.  Nor  is  the  case,  for  the  reason  stated. 
goTerned  by  tbe  principles  upon  which  tbe 
•cases  of  8ionx  City  db  P.  R.  Co.  ▼.  Stout,  84 
U.  8.  17  Wall.  657,21  L.  ed.  745;  Keefe  ▼.  Alii 
^oaukee  A  8t.  P.  IL  Co,  21  Minn.  207-211,  and 
Union  P.  R,  Co  v.  McDonald,  152  U.  8.  262, 
^  L.  ed.  494.— much  relied  on  by  tbe  plaintiff, 
were  decided. 

5.  In  respect  to  tbe  alleged  negligence  of  tbe 
defendant,  the  court  erroneously  charged  tbe 
Jury  *'tbat  it  was  the  duty  of  the  carrier  to  ez- 
«rci.<ie  extraordinary  Tigilance,  aided  by  tbe 
highest  skill,  and  to  exercise  tbe  highest  de- 
gree of  care,  to  prevent  the  interposition  of  any 
obstacle   to  expose  the    plaintiff  to   danger 
while  waiting  for  the  train  to  arrive:"  although 
the  court  correctly  said  elsewhere  in  the  charge 
that  the  duty  the  defendant  owed  to  the  plain- 
tiff, to  protect   him    from  injury   from    the 
burning  oil  tank,  was  "only  that  of  ordinary 
oare  and  prudence,  and  no  greater,  under  like 
•circumstances,  than  the  obligation  the  plaintiff 
was  under  to  protect  himself  from  such  dan- 
ger and  consequent  injury."   The  charge  upon 
this  material  point  was  contradictory  and  mis- 
leading, and  constitutes  reversible  error.    A 
railroad  company  is  held  to  the  highest  degree 
of  care  in  respect  to  the  condition  and  man- 
agement of  its  engines  and  cars,  forneglisreDce 
In  that  resi>ect  involves  extreme  peril'to  pas- 
sengers, against  which    they  cannot  protect 
themselves.     Moreland   r.   Boston    d   P.    R. 
Corp.   141  Mass.    81;    Morris   v.    yew  York 
C.   dt  H.    R.   R,    Co.  106  N.  Y.  678;    KeUy 
▼.  Manhattan    R.    Co.  112  N.   Y.  448,  8  L. 
R.  A.    74;  Palmer  ▼.    Pennsylvania  Co.  Ill 
N.    Y.  488.  2    L.  R.    A.    252.     The  plain- 
tiff was  under  no  restraint,  an(]  was  free  to 
adopt  such  precautions  as  might  seem  neces- 
sary to  protect  himself  from   injury,  and  the 
defendant  was  bound  to  the  exercise  of  only 
ordinary  care  and  prudence,  in  view  of  tbe  sit- 
uation and  existing  circumstances. 

6.  Tbe  questions  of  negligence  on  the  part 
of  the  plaintiff,  as  well  as  of  the  defendant, 
were,  in  this  case,  we  think,  for  the  jury  in 
tbe  first  instance,  under  proper   instructions 
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from  the  court.  What  may  be  negligence 
under  some  circumstances  and  conditions  may 
not  be  under  others.  It  is  to  be  inferred  from 
the  facts  and  cifbumstances  gi  ven  in  evidence, 
and  is  for  the  jury,  where  the  conclusion  is 
debatable,  or  rests  in  doubt.  Langhoff  v.  Mil- 
waukee db  P.  du  C.  R.  Co.  10  Wis.  489.  If 
the  jury  arrive  at  conclusions  wholly  unwar- 
ranted, the  court,  in  tbe  exercise  of  sound  dia- 
cretion,  may  set  aside  the  verdict,  and  grant  a 
new  trial.  Valin  v.  Milwaukee  d  N.  R.  Co.  82 
Wis.  5,  6,  and  cases  cited.  Judgment  could 
not  be  given  for  either  party  on  the  verdict,  by 
reason  of  its  being  inconMstent  and  contradic- 
tory, or  upon  the  uncontradicted  evidence,  un- 
til the  verdict,  or  the  conflicting  portions  of 
it,  were  set  aside.  The  defendant  could  not 
have  judgment  non  obstante  veredicto.  Sheefty 
V.  Duffy,  89  Wis.  18.  The  defendant,  in  order 
to  render  its  main  contentions  available  in  this 
court,  should  have  moved  the  trial  court  to 
set  aside  tbe  parts  of  tbe  special  verdict  not 
sustained  bv  the  evidence,  and  for  judsment  on 
tbe  remaioder,  and  on  the  uncontradicted  evi- 
dence.  This  practice  was  held  proper  in  Me- 
nominee River  Sas/i  d  Door  Co.  v.  Milwaukee  db 
y.  R.Co.91  Wis.  447  458.  In  Schweiekhart  v. 
Stueite,  75  Wis.  160.  where  the  previous  cases 
were  cited,  it  was  said  that  the  "utmost  ex- 
tent to  which  this  court  has  gone  in  authoriz- 
ing the  trial  courts  to  disregard  the  special 
verdict  rendered  by  a  jury,  when  such  verdict 
is  wholly  unsupported  by  the  evidence,  is  to 
set  aside  such  verdict,  and  then,  in  its  discre- 
tion, and  not  as  an  absolute  duty,  to  enter 
judgment  in  accordance  with  the  undisputed 
evidence  in  the  case,  or  to  set  aside  the  verdict 
entirely,  and  grant  a  new  trial."  J.  dt  H. 
Clasgens  Co.  v.  8ilher,  87  Wis.  857;  Murphey 
V.  Weil,  89  Wis.  150,  151.  It  is  only  where 
there  is  no  evidence  to  support  a  material  find- 
ing that  it  can  be  set  aside  or  stricken  from 
tbe  record,  but,  where  it  is  against  the  decided 
preponderance  of  the  evidence,  upon  setting  it 
aside,  there  should  be  a  new  trial.  Sheehy  v. 
Duffi/,  89  Wis.  18;  Ohlweiler  v.  Lohmann, 
82  Wis.  198;  Dahl  v.  Milwaukee  City  R.  Co.  65 
Wis.  871:  Annas  v.  Milwaukee  dk  If.  R.  Co.  67 
Wis.  60,  58  Am.  Rep.  84^.  This  court  has  no 
original  power  to  correct  or  to  set  aside  any 
part  of  a  special  verdict  Its  jurisdiction  of 
such  matters  is  appellate  only.  All  applica- 
tions for  that  purpose  must  be  made  to  the  trial 
court.  For  tbe  reasons  stated,  there  must  be  a 
new  trial. 

The  judgment  of  the  Circuit  Court  is  re- 
versed^ and  the  cause  remanded  for  a  new 
trial 
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OREGON  PACIFIC  RAILROAD  COM- 
PANY <?fa^., 

R.  H.  Graham  et  al„  Petitioners,  Appte, 
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A  railroad  morig^agree  U  not  liable  for 
unpaid  wag^es  or  other  obiiRatlons  Incurred 
by  a  receiver  appointed  at  the  mortinMree^B  in. 

!  stance  in  a  foreclosure  suit,  although  the  trust 
fund  is  insulficient  to  pay  them,  unless  such  re- 
sponsibility was  imposed  by  the  court  as  a  con- 
dition to  the  appointment  or  the  continuance  of 
the  receiver  in  office. 

(May  1,  U07.) 

APPEAL  by  petitioners  from  au  order  of 
the  Circuit  Court  for  Beaton  County  re- 
fusing to  compel  plaintiff  to  pay  their  claim 
for  services  rendered  to  a  receiver  appointed  in 
a  proceeding  to  foreclose  a  mortgage  which 
had  been  instituted  by  plaintiff.    Affirmed, 

Statement  by  Bean,  J. : 

This  is  an  appeal  from  an  order  of  the  cir- 
cuit court  of  Benton  county  denying  the  peti- 
tion of  certain  employees  of  the  receivers  of 
the  Oregon  Pacific  Railroad  Company  for  an 
order  requiring  the  plaintiff  in  the  foreclosure 
suit  in  which  such  receivers  were  appointed  to 
pay  the  wages  of  the  petitioners.  On  October 
28,  1800,  the  Farmers'  Loan  &  Trust  Com- 
pany, as  trustee  for  the  bondholders  of  the 
Oregon  Pacific  Railroad  Company  and  the 
Willamette  Valley  &  Coast  Railroad  Company, 
commenced  a  suit  in  the  circuit  court  of  Ben- 
ton county  to  foreclose  a  mortgage  on  the 
franchise  and  property  of  the  defendant  cor- 
porations, to  secure  the  payment  of  the  bonded 
indebtedness  thereof,  amounting,  as  alleged, 
to  $15,000,000,  and,  on  its  motion  T.  Egerton 
Hogg,  the  president  of  the  corporation,  was 
appointed  receiver,  and  clothed  by  the  court 
with  authority  to  operate  the  railroad,  and 
receive  the  income  and  earnings  thereof,  and 
to  that  end  he  was  empowered  from  time  to 
time  to  employ  and  discbarge  all  needful  as- 
sistants, managers,  clerliLS,  servants,  agents,  and 
employees,  at  such  salaries  and  compensa- 
tion as  he  might  deem  advisable.  Under  this 
appointment.  Hogg  operated  the  road  as  a  re- 
ceiver until  Marcu  6,  18^8,  when  he  was  re- 
moved, and  one  Hadley  appointe<i  in  his  place, 
who  continued  in  the  operation  thereof,  until 
January  C,  1894,  when  he  was  also  removed, 
and  another  receiver  appointed.  Under  the 
management  of  Hogg  and  Hadley,  the  earn- 
ings of  the  road  were  wholly  insufficient  to 
pay  the  expenses  of  the  receivership,  and,  as  a 
consequence,  the  wages  of  the  employees  were 
allowed  to  fall  greatly  in  arrears,  so  that,  at 


the  time  of  Hadley's  removal,  there  was  due 
the  petitioners  herein  a  very  large  sum  for 
wages,  and  no  funds  whatever  in  the  hands  of 
thereoeiver  with  which  to  pay  it;  and  we  take 
it  (although  not  directly  averred  in  the  peti< 
tion)  that  the  receiver  had  exhausted  his  power 
to  float  receivers'  certificates. 

Prior  to  this  time,  several  unsuccessful  at- 
tempts had  been  made  to  dispose  of  the  road 
under  the  decree  in  the  foreclosure  suit  ren- 
dered on  the  27th  of  April,  1891.  In  this  con- 
dition of  affairs  some  of  the  employees,  de- 
spairing, and  with  reason,  as  the  sequel 
showed,  of  ever  being  able  to  obtain  payment 
of  their  wages  from  the  earnings  or  the  corpus 
of  the  mortgaged  property,  filed  a  petition  on 
January  26.  1894,  setting  out  substantially  the 
facts  hereinbefore  detailed,  and  praying  an  or- 
der of  the  court  requiring  the  plaintiff  in  the 
foreclosure  suit  to  deposit  in  court  sufi9cient 
money  for  the  payment  of  their  wages.  Thi» 
petition  was  denied,  and  hence  this  appeal. 

Mr,  George  O.  Bing^ham,  for  appellants: 

The  receiver  is  an  ofiicer  of  the  court,  and 
his  possession  is  the  possession  of  the  court; 
and  the  expenses  of  the  receivership  as  betweea 
the  parties  are  disbursements,  and  these  pay* 
ments  are  to  be  provided  for  in  the  same  man- 
ner as  other  disbursements. 

The  receiver  having  been  appointed  on  the 
petition  of  respondent  to  preserve  the  property 
for  the  benefit  of  respondent  as  between  re- 
spondent and  the  petitioner  in  this  proceeding, 
respondent  is  liable  for  the  payment  of  the  ex- 
penses of  the  receivership. 

High,  Receivers,  §  2;  20  Am.  &  Eng.  Enc. 
Law,  pp.  18,  14;  Muster  v.  Oood^  11  Serg.  ^ 
R.  247;  TiUman  y.  Wood,  58  Ala.  578;  Howe 
Y.  Jones,  66  Iowa,  156;  Cutter  v.  PoUoek,  4  K. 
D.  205,  25  L.  R.  A.  877. 

The* amounts  sought  to  be  recovered  here* 
are  necessary  expenses  incurred  at  the  instance 
of  respondent,  and  respondent  is  liable  in  the 
first  instance. 

4  Am.  &  Eng.  Enc.  Law,  p.  826;  Weston  ▼. 
Watts,  45  Hun,  219;  French  v.  Oifford,  81 
Iowa,  428;  Johnson  v.  Oarrett,  28  Minn.  565. 

The  general  rule  as  to  costs,  both  at  law  and 
in  equity,  is  that  they  shall  be  adjudsed  to  the 
successful  and  against  the  unsuccessful  party. 

Radford  v.  Folsom,  55  Iowa,  276. 

The  fact  that  respondent  and  defendants  are 
great  corporations  will  not  change  the  rules  of 
law  applicable  to  the  liability  of  either  of  them 
to  pay  costs. 

tfones.  Railroad  Securities,  §  547;  Tome  ▼. 
King,  64  Md.  166;  Vermont  A  C.  R.  Co.  r. 
Vermont  C.  R,  Co,  50  Vt.  500;  Langdon  v. 
Vermont  dt  C,  R.  Co,  64  Vt.  5tf3;  Rensselaer  db 
8.  R.  Co.  V.  Miller,  47  Vt  146;  Mef^ne  v. 
Placeroille  A  8.  VaUey  R,  Co,  66  Cal.  606. 

Allowances  may  be  made  from  time  to  time 
during  the  receivership. 

Special  Bank  Comrs,  ▼.  Franklin  Inst,  for 
8avings,  11  R.  I.  557. 


Note.— As  to  the  liability  of  a  mortfrairee  for 
waives  of  receiver's  employees  during  forecloaure 
when  the  assets  are  Insufficient  to  pay  them,  the 
atx>ve  case  is  believed  to  be  one  of  first  impression. 
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For  some  cases  as  to  the  payment  of  runninr  ex. 
penses  out  of  the  assets,  see  note  to  Decker  v«  Gard- 
ner (N.  Y.)  U  L.  R.  A.  480. 
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This  proceediDg  is  the  same  as  that  sane- 
tloDed  in — 

MitehtU  A  L.  Co,  y.  Downing,  38  Or.  448; 
Schneider  r.  Sears,  13  Or.  76;  City  Bank  v. 
Tucker,  7  Colo.  220;  Hill's  Code,  gg  554.  565: 
OuUer  y.  PMoek,  4  N.  Dak.  205,  25  L.  R.  A. 
8T7. 

Messrs.  Tamer,  McClnre*  A  Rolston, 
J".  R.  Bhrymout  and  H«  C.  Watson,  for  re- 
spondent: 

The  commission  and  expenses  of  a  receiver 
must  be  paid  out  of  the  fund,  and  cannot  be 
taxed  against  the  complainant. 

Eembree  ▼.  Datoson,  18  Or.  474. 

When  the  fund  is  not  sufficient  to  pay  these 
debts,  no  one  of  the  parties  can  be  said  to  be 
benefited  by  the  receivership,  unless,  indeed,  it 
be  those  very  claimants,  whose  rights  arose 
out  of  the  receivership,  but  for  whose  exist- 
ence they  would  have  had  no  claims. 

Quiney,  M,  &  P.  R.  Co.  v.  Humphreys,  145 
U.  S.  97,  86  L.  ed.  637;  Texas  di  St.  L.  IL  Co. 
V.  Rua,  17  Fed.  Kep.  275;  Central  Trust  Co. 
▼.  Wabash,  SL  L.  db  P.  R.  Co.  23  Fed.  Rep. 
863;  Ames  v.  Union  P.  R.  Co.  60  Fed.  Rep. 
9t>6;  Ntw  Tork,  P.  d  0.  R.  Co.  v.  Ifew  Tark, 
L.  E.  db  W.  R.  Co.  58  Fed.  Rep.  278. 

The  character  of  receivers  is  really  two  fold: 
Firstly,  they  take  charge  of  the  property,  to 
hold  it  pending  the  litigation.  In  this  respect 
they  resemble  a  sheriff,  and  their  custody  is  in 
the  nature  of  an  equitable  execution.  Sec- 
ondly, they  operate  the  property,  as  the  rail- 
road company  would  have  had  to  do,  for  the 
protection  of  the  rights  of  public  and-  parties 
alike.  In  this  latter  respect  their  position  is 
pecaliar.  They  are  sui  generis^  and  so  are 
their  contracts. 

Vanderbilt  y.  Central  R.  Co.  43  N.  J.  £q. 
669. 

Their  debts  incurred  in  the  operation  of  the 
property  are  chargeable  as  a  lien  upon  it. 

WaJOoM  y.  Loomis,  97  U.  S.  162,  24  L.  ed. 
901. 

But  beyond  the  giving  to  these  receivers' 
de^ts  a  lien  upon  the  property,  the  court  can- 
not go. 

Oalweton,  ff.  db  H.  R.  Co.  v.  Coiodrey,  78  U. 
S.  11  Wall.  459,  488,  20  L.  ed.  199;  Dov>  v. 
Memphu  db  L.  R.R.  Co.  124  U.  S.  652,  31  L.  ed. 
566;  Union  Trust  Co.  v.  IllinoU  Midland  R. 
Co.  117  U.  S.  460,  29  L.  ed.  072;  Kneeland  v. 
American  Loan  A  T.  Co.  186  U.  8.  89,  34  L. 
ed.  879;  Myer  ▼.  Western  Car  Co.  {"Myery. 
Car  Company")  102  U.  8.  1,  26  L.  ed.  59;  Far- 
mer^ Loan  db  T.  Co.  v.  Central  R.  Co.  7  Fed. 
Rep.  688,  17  Fed.  Rep.  758;  Turner  v.  Peoria 
dt  8.  R.  Co.  96  III.  184,  85  Am.  Rep.  144; 
JStaU  V.  Edgefield  dt  K.R.  Co.  6  Lea,  353,  Davis 
▼.  Gray,  83  U.  8.  16  Wall.  218,  21  L.  ed.  452; 
Booth  T.  aark,  58  U.  8.  17  How.  331,  15  L. 
ed.  167;  Corey  v.  Long,  48  How.  Pr.  498;  De^ 
endorfy.  Dickinson,  21  How.  Pr.  276. 


J.,    delivered  the  opinion  of  the 
court: 

This  is,  so  far  as  we  can  ascertain,  the  first 
recorded  instance  in  the  judicial  history  of 
railroad  receiverships  in  which  the  trust  fund 
was  insufficient  to  pay  the  employees  of  the 
receiver  engaged  in  the  operation  of  the  road; 
and  hence  we  are  unaided  in  the  determination 
of  the  question  before  us  by  any  Judicial  de- 
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cision  directly  in  point.    The  contention  of 
the  petitioners  seems  to  be  that  a  receiver  of  a 
railroad  appointed  in  a  suit  to  foreclose  a  mort- 
gage on  the  road,  and  clothed  with  authority 
to  operate  it,  is  as  much  the  representative  of 
the  plaintiff  as  a  sheriff  who  levies  upon  prop- 
erty under  a  writ  of  attachment,  and  that  th& 
operatinff  expenses  incurred  by  him  are  costs- 
or  fees  of  the  litigation,  and,  like  the  fees  of 
the  sheriff  in  the  case  referred  to,  are  collect- 
ible from  the  plaintiff.    But  this  argument  is- 
based  upon  an  entire  misapprehension  of  a  rail- 
road receivers'  position  and  duties.    He  is  not, 
like  a  sheriff  in  an  attachment  action,  the  agent 
of  the  plaintiff  in  the  litigation,  nor  does  tho 
plaintiff  have  any  control  or  authority  over  him 
whatever.    He  is  agent  and  executive  officer 
of  the  court,  which,  by  virtue  of  its  high  pre- 
rogative powers,  lays  its  judicial  hand  upon 
the  property  which  is  the  subject  of  contro- 
versy and  controls  and  operates  it  for  the  use- 
and  benefit,  not  of  either  of  the  parties  to  the 
litigation,  but  for  the  public  and  whomsoever 
in  the  end  it  may  concern.     His  acts  and  pos- 
session are  the  acts  and  possession  of  the  court. 
His  contracts  and  liabilities  in  contemplation 
of  law  are  the  contracts  and  liabilities  of  the 
court.    The  parties  to  the  litigation  have  not 
the    least    authority   over    him;    nor    havo 
they  any  right    to   determine  what    liabili- 
ties he  may  or   may    not    incur.     His    au- 
thority  is   derived  solely  from   the    act  of 
the  court  appointing   him,  and    he   is   tho 
subject  of  its  order  only.     "A    receiver  of 
a  railroad,"  says  Mr.    Justice   Caldwell,   is 
a  person  appointed  to  receive  and  preserve  the 
property  of  a  railroad  company,  and  is  clothed 
with  authority  to  operate  the  railroad  and  re- 
ceive the  earnings  and  income  therefrom  dur- 
ing the  pendency  of  tlie  foreclosure  suit.    Iik 
contemplation  of  law,  the  railroad  is  in  the 
custody  of,  and  operated  by,  the  court  appoint- 
ing the  receiver.    The  receiver  is  the  agent  of 
the  court.    He  is  an  officer  of  the  court  and 
his  possession  of  the  property  is  the  posses- 
sion of  the  court.     He  is  not  the  agent   of 
either  party  to  the  suit,  and  neither  party  is 
responsible  for  his  contracts  or  for  his  mal* 
feasHnce  or  misfeasance  in  office.    .   .    .    The 
liabilities  incurred  by  the  receiver  in  the  opera- 
tion of  the  road  are,  strictly  speaking,   the- 
liabilities  of  the  court  appointing  the  receiver.'^ 
80  Am.  L.  Rev.  161.     And  in   Quincy,  M.  dt 
P.  R.  Co.  V.  Humphreys,  145  U.  8.  82,  86  L. 
ed.  682,  the  court,  speaking  of  the  Wabash  re- 
ceivers, said:    **They  were  ministerial  officers 
appointed  bv  the  court  of  chancery  to  take 
possession  of  and   preserve  pendente  lite,  the- 
fund  or  property  in  litigation;  mere  custodi- 
ans, coming  within  the  rules  stated  in  Union 
Nat.  Bank  v.  Bank  of  Kansas  City,  136  U.  8. 
223.  236,  84  L.  ed.  344,  346,  where  this  court 
said:     *A  receiver  derives  his  authority  from 
the  act  of  the  court  appointing  him,  and  not 
from  the  act  of  the  parties  at  whose  suggestion 
or  by  whose  consent  he  is  appointed;  and   the 
utmost  effect  of  his  appointment  is  to  put  the 
property  from  that  time  into  bis  custody  as  an 
officer  of  the  court,  for  the  benefit  of  the  party 
ultimately  proved  to  be  entitled,  but  noi  to 
change  the  title,  or  even  the  right  of  pos8e.s- 
sion  in  the  property.' "    8o,  also,  in  the  caso 
of  New  Tork,  P.  dbO.R.  Co.  v.  New  York,  L^ 
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Kd  W.  R  Co.  58  Fed.  Hep.  268»  it  is  said: 
''Receivers  are  but  oflScers  and  agents  of  the 
court.  While  necessarily  much  is  committed 
to  their  judgment  and  discretion,  ]ret  their 
power  depends  upon  the  decrees  and  directions 
of  the  courts  appointing  them.  Receiverships 
of  railroad  properties  are  in  a  large  part 
peculiar  appointments.  Railroads,  as  puolic 
carriers,  are  charged  with  great  public  duties, 
and  the  public  are  interested  that  their  opera- 
tion shall  be  continuous.  Creditors  are  like- 
wise interested  that  there  shall  be  no  cessation 
in  iheir  maintenance  as  going  concerns,  be- 
cause their  value  as  property  depends  upon  the 
active  use  of  the  line.  These  considerations 
have  developed  the  present  well-settled  propo- 
sition that  such  receivers  are  the  mere  custo- 
dians of  the  property,  and  bold  for  and  as 
tnere  agents  of  the  court.  Speaking  of  the 
character  of  such  trustees,  and  the  effect  of 
such  holding  upon  the  interests  procuring  the 
appointment.  Chief  Justice  Waite  said:  *'Tbe 
possessi  m  taken  by  the  receiver  is  onlv  that  of 
the  court,  whose  officer  he  is,  and  adds  noth- 
ing to  the  previously  existing  title  of  the  mort- 
gagees. He  holds,  pending  the  litigation,  for 
the  benefit  of  whomsoever  in  the  end  it  shall 
be  found  to  concern,  and  in  the  meantime  the 
court  proceeds  to  determine  the  rights  of  the 
parties  upon  the  same  principles  it  would  if  no 
change  of  possession  had  taken  place.  Fosdick 
▼.  8chaU,  99  U.  8.  251,  25  L.  ed.  343;  Quiney, 
M.  d  P.  E.  Co,  V.  numphreyt,  145  U.  8.  82.  36 
L.  ed.  682.  A  receiver  represents  no  particu- 
lar interest  or  class  of  interests.  He  holds  for 
the  benefit  of  all  who  may  ultimately  show  an 
interest  in  the  property.  He  stands  no  more 
for  the  creditor  than  the  owner.  They  are 
tiot  assignees,  and  the  principles  of  common 
law  applicable  to  assignees  do  not  define  or 
determine  the  character  of  a  receiver's  posses- 
sion, or  its  effects  upon  the  rights  of  those  in- 
terested in  the  property  in  their  possession. 
Receivers  ought  not  to  be  appointed  to  repre- 
sent the  peculiar  interests  of  one  class."  To 
the  same  effect,  see  Texas  <t  St,  L.  B.  Co,  v. 
Jiust,  17  Fed.  Rep.  275;  Central  Trust  Co.  v. 
Wabath,  St.  L,  A  P,  R.  Co,  23  Fed.  Rep.  868; 
Ames  V.  Union  Pae.  R.  Co.  60  Fed.  Rep.  986; 
and  Union  IVust  Co.  v.  Illinois  Midland  B, 
Co.  117  U.  8.  455,  29  L.  ed.  970. 

A  railroad  receiver  is  therefore  more  than  a 
mere  custodian  of  the  property,  like  a  sheriff 
holding  under  a  writ  of  attachment  or  execu- 
tion. He  is,  in  effect,  the  hand  of  the  court, 
which  holds  the  property  while  it  operates  the 
road  pending  the  litigation  for  the  benefit  of 
the  fireneral  public,  |is  well  as  the  creditors  of 
the  insolvent  corporation.  It  is  for  this  reason 
that  the  expenses  of  the  receivership  are  charge- 
able as  a  lien  upon  the  property  superior  to  all 
other  liens.  The  plaintiff,  at  whose  instance 
the  receiver  is  appointed,  thereby  consents  to 
the  absolute  control  and  management  of  the 
mortgaged  property  by  the  court  and  its  agents 
and  to  the  priority  of  claims  for  the  expenses 
incurred  in  its  operation  and  management;  but 
it  is  not  perceived  upon  what  ground  it  can  be 
claimed  that,  because  the  expenses  of  the  re- 
ceivership are  allowed  without  any  fault  of  his 
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to  exceed  the  value  of  the  mortgaged  property 
thus  entirely  destroying  his  security,  be  must, 
.in  addition  to  the  loss  of  his  debt,  be  compelled 
to  make  good   the  deficit,  unless  the  order  of 
appointment  was  made  upon  that  condition. 
He  has  no  control  over  the  acta  of  the  receiver, 
and  if,  without  bis  consent,  he  is  to  be  held  re- 
sponsible therefor,   he   is  liable   to  absolute 
bankruptcy  and    ruin.    Such   a  rule   would 
render  the  plaintiff's  position  so  uncertain  and 
precarious  as  practically  to  preclude  him  from 
any  protection  whatever  through  the  appoint- 
ment of  a  receiver  pending  the  foreclosure  suit. 
But  the  inquiry  is  made.  Shall  not  a  railitMui 
mortgagee  who  applies  for  and  obtains  the  ap- 
pointment of  a  receiver,  with    authority   to 
operate  the  road,  be  held  responsible  for  the 
liabilities  incurred  by  such  ofllcer  when  tbev 
cannot  be  made  out  of  the  property    itself? 
We  think  not,  unless  such  responsibility  was 
imposed  as  a  condition  to  the  appointment  or 
the  continuance  of  the  receiver  in  office.    The 
appointment  of  a  receiver  in  a  suit  to  foreclose 
a  railroad  mortgage  is  not  a  matter  of  strict 
right,  but  rests  in  the  sound  judicial  discretion 
of  the  court;  and  it  may,  as  a  condition  to 
issuing  the  necessary  order,  impose  such  terms 
aa  may,  under  the  circumstances  of  the  par- 
ticular case,  appear  to  l)e  reasonable,  and,  if 
not  acceded  to,  may  refuse  to  make  the  order. 
80  Am.  L.  Rev.  161;  Fosdick  v.  SdtaU,  99  U. 
8.  285,  25  L.  ed.  899.     If,  therefore,  upon  an 
application  for  the  appointment  of  a  railroad 
receiver,  it  appears  probable  that  the  income 
and  corpus  will  prove  insufficient  to  pay  the 
expenses  and  liabilities  thereof,  we  have  no 
doubt  that  the  court  may  require  the  plaintiff, 
as  a  condition  to  such  appointment,  a  guaranty 
of  the  payment  of  the  expenses  of  such  officer. 
And  if,  at  any  time  after  the  appointment  has 
been  made,  it  becomes  apparent  to  the  court 
that  it  will  be  unable  to  pay  and  discharge  the 
present  or  future  liabilities  incurred  by  its  ex- 
ecutive officer  and  manager,  it  should  refuse  to 
continue  the  operation  of  the  road  under  the 
receiver,  unless  its  expenses  are  guaranteed. 
No  court  is  bound  or  ought  to  engage  or  con- 
tinue in  the  operation  of  a  railroad  or  any  other 
enterprise  without  the  ability  to  promptly  dis- 
charge its  obligations,  and,  unless  it  can  do  so, 
it  should  keep  out,  or  immediately  go  out  of 
the  business.     But,  unless  such  terms  are  im-. 
posed  as  a  condition  of  the  appointment  or  con- 
tinuation in  office  of  the  receiver,  his  employees 
must  look  to  the  property  in  the  custody  of  the 
court  and  its  income  for  their  compensation. 
They  have  no  claim  whatever  on  any  of  the 
parties  to   the  litigation.    They   are  the  em- 
ployees and  servants  of  the  court,  and  not  of 
the  parties.     Their  wages  are  in  no  sense  costs 
of  the  litigation;  and,  although  incurred  dur- 
ing the  progress  of  the  suit,  they  are  not  in- 
curred in  the  suit.     They  are  neither  expenses 
of  the  plaintiff,  nor  of  the  defendant,  and  are 
not  fees  or  costs  which  can  be  charged  against 
the   successful  party  to  the  litigation,  as  is 
sought  to  be  done  in  this  case. 

It  follows  that  the  order  appealed  from  mirjC 
he  affirmed,  and  it  is  so  ordered 
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1  •  A  ehmrg^  is  not  erroneous  because  of 
generalisation  aod  abetracdons  which  lead 
up  to  the  staiement  of  the  law  determinlDjr  the 
ri(rht8  and  respoiislhilitles  of  the  parties  on  the 
Inues  of  fact  Involved. 

^  The  lawfulness  of  the  act  of  a  pas- 
senger on  an  excursion  boat  io  usinv  his 
frun  with  a  loaded  shell  will  not  excuse  the  own- 
ers of  the  boat  from  liability  for  an  injury  reiult- 
ing  in  such  pessenirer's  neffliflrenoe  or  lack  of 
caution,  provided  his  action  is  such  as  to  excite 
sppreheoBion  in  a  reasonably  prudent  person. 

3.  The  owner  of  a  steamboat  is  reqnired 
io  exercise  the  utmost  Tifpilaace  and  diU. 
senoe  in  protectinir  its  passeorers  from  injuries 
from  another  paaseng-er  by  the  nesliffent  and 
careless  use  of -a  loaded  gun  exhibited  by  him. 
where  under  all  the  circumstances  such  owner  or 
bis  oiBoers  aod  aireots  mi^ht  reasonably  hare 
expected  or  anticipated  the  injury. 

^«  An  instruction  in  an  action  afl^ainst  a 
steamboat  company  for  personal  ii^u- 
ries  to  a  passenj^erf  that  the  evidence  must 
satisfy  them  that  the  boat  was  beinpr  run  by  and 
in  the  interest  of  defendant  at  the  time  of  the 
injury,  sulBciently  presents  the  theory  that  the 
excursion  duricflr  which  plaintiff  was  injured  was 
an  individual  affair  of  a  third  person  for  which 
the  company  was  not  liable. 

ft «  A  werdict  fbr  $8*  500  for  an  injurjr  to 
a  laborer  who  is  shot  in  the  finger  and  throuprb 
hla  thumb,  and  whose  right  arm  is  perforated 
with  shot  from  the  shoulder  to  his  hand,  many  of 
which  are  never  extracted,  and  whose  right  leg 
also  receives  several  shot  by  which  bis  capacity 
for  liftiny*  if  Dermaneotly  affected,  is  not  excess- 
»ire. 

(May  S,  U»7.)  < 

APPEAL  bj  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Sbelbj  County  in 
favor  of  plaintiff  in  an  action  broug^bt  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negligence. 

The  facts  are  stated  in  tbe  opinion 

Mr.  William  M.  Randolph  &  Sons, 

'for  appellants: 

The  motion  to  exclude  tbe  plaintiff's  evidence 
from  tbe  Jury  was  proper. 

LauUTiOe  A  N.  R.  Co,  v.  Woodwn,  184  U. 

B.  614,  83  L.  ed.  1032;  Hopkins  v.  JS'ashnlle, 

C.  A  St.  L.  R,  Co.  96  Tenn.  455,  82  L.  R.  A. 

^54;  WhirUy  v.  WhiUman,  1  Head. 610;  5^/^/.^/- 

kiU  A  D.  Improve,  d  R.  Co.  v.  Munson,  81  U. 

8.  14  Wall.  448,  20  L.  ed.  872;  Porks  v.  Ross, 

-62  U.  8.  11  How.  373,  18  L.  ed.  785;  Memphis 

dt  a  R.   Co.  V.  Muhoney  89  Tenn.  311;  Mer- 

^anU  Nat.  Bank  v.  State  Nat.  Bank,  77  U. 

NOTB.— As  to  the  protection  of  irassenfrers  from 
^asMult.  see  note  to  Davis  v.  Houfrhtelin  (Neb.)  14  L. 

It  A.  738;  also  Baltimore  ft  O.  R.  Co.  v.  Barger  (Md.) 
100  L.  R.  A.  £90;  aad  Lucy  v.  Chicaflro  Q.  W.  EL  Go. 

<lfinn.)  81  L.  B.  A.  561. 
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8.  10  Wall.  637,  19  L.  ed.  1015:  Pleasants  v. 
Fnnt,  89  U.  S.  22  Wall.  119.  22  L.  ed.  782; 
Schvchardt  v.  AVen,  68  U.  8.  1  Wall.  389-371. 
17  L.  ed.  646:  IJijkman  v.  Jones,  76  U.  8.  9 
Wall.  201,  19  L  ed  553;  MarionCounty  Co^nrs. 
V.  Clark,  94  U.  8.  284,  24  L.  ed.  61;  Cen^ 
trnl  Transp.  Co.  v.  Pullman's  Palace  Car  Co, 
139  U.  S.  38,  SSL.  ed.  60:  Oscanyan  v.  Win- 
chester Repeating  Anin%  Co.  103  U.  S.  264.  26 
L.  ed.  541. 

Tbe  issues  of  fact  passed  apon  by  a  jury 
in  a  civil  case  will  not  be  considered  in  the 
supreme  court,  unless  the  error  assigned  is 
that  there  is  no  evidence  to  sustain  the  verdict. 

Kir kpat rick  v.  Jenkins,  96  Tenn.  87. 

In  order  to  impeach  the  verdict  successfully 
on  tbe  ground  Uiat  there  is  no  evidence,  the 
complaining  party  must  take  as  true  tbe  strong- 
est legitimate  view  of  tbe  testimony  against 
him.  and  show  that  it  affords  no  support  for 
the  finding:  of  the  jurv. 

Citizens*  Rtpid  Transit  Go.  v.  Seigrist,  96 
Tenn.  124;  Molnle  A  0.  R.  Co,  v.  House,  96 
Tenn.  556;  Summers  v.  Louistille  A  N.  R.  Co. 
96  Tenn.  459;  Illinois  C.  R,  Co.  v.  Brown,  96 
Tenn.  559. 

The  evidence  is  fatally  defective  in  two  par- 
ticulars: (I)  It  does  not  show  that  the  defend- 
ants, or  either  of  them,  were  in  charge  of 
or  operating  the  steamer  Golden  Gate,  when 
the  iojury  was  done  the  plaintiff,  or  were  in 
any  way  chargeable  for  the  misconduct  of  the 
steamboat,  or  those  managing  it  when  that 
injury  occurred.  (2)  There  is  no  evidence 
whatever  that  any  officer,  agent,  or  servant  or 
employee  of  the  steamboat  Golden  Gate 
brought  about  or  participated  in  the  particular 
act  which  resulted  in  tbe  injury  to  the  plain- 
tiff, of  which  he  complains  in  bis  declaration, 
nor  that  any  such  officer,  aeent,  servant,  or 
employee  knew  of,  or  had  notice  of  the  prob- 
able occurrence  of  tbe  act,  which  brought  about 
such  injury,  or  any  opportunity  or  means  of 
anticipating  or  preventini;  the  same. 

If  a  person  simply  adds  to  the  signature  of 
bis  name  "agent,"' trustee,"  'Ureasurer,"  with- 
out disclosing  his  piincipal,  be  is  personally 
bound. 

De  Bian  v.  Qola  (Md.)  24  Am.  L.Reg.  N.  8. 
777. 

It  is  a  difficult  and  delicate  task  to  state, 
hypothetically,  to  a  jury  the  proof  relied  on  by 
the  opposite  sides,  so  that  each  side  shall  feel 
that  bis  evidence  has  been  fully  and  fairly 
arrayed;  yet  such  is  the  duty  to  be  performed, 
unless  a  special  verdict  is  ordered. 

Memphis  Qayoso  Oas  Co.  v.  WUliamRon,  9 
Heisk.  341;  WhirUy  v.  Whiteman,  1  Head, 
617;  Southern  L.  Ins.  Go,  v.  Booker,  9  Heisk. 
622.  24  Am.  Rep.  844;  Gregory  v.  UnderhiU, 
6  Lea,  211;  James  v.  Drake,  3  Sneed,  840; 
Lawrence  v.  Hudson,  12  Heisk.  671;  Lacy  v. 
Sugnrman,  12  Heisk.  854:  Johnson  v.  Mc- 
Campbell,  11  Heisk.  27;  Wilson  v.  Smith,  5 
Yerg.  3S0;  Goodall  v.  Thurman.  1  Head,  209; 
Mariner  v.  Smith,  7Baxt.  428;  Douglas  v.  Me- 
Whirter,  9  Heisk.  69;  People's  Ins.  Co,y.  Kuhn^ 
12  Heisk.  515;  Louisville  A  N  R.  Co.  v.  Camp- 
beU,!  Heisk.  253;  fCast  Tennessee  A  W.  N.  C,  R. 
Co.  V.  Winters,  85  Tenn.*240;  LouisvilU  A  N. 
R,    Co.   V.  Wallace,  90  Tenn.  53;  Dolmn.  y. 


See  also  40  L.  R.  A.  483;  47  L.  R.  A.  120. 
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State,  5  Lea,  272;  Mann  v.  Orore,  iHeisk.  406; 
Jietford  V.  7V//ey.  4  Baxt.  364;  HiU  v.  Child' 
reits,  10  Yerg.  514;  Morris  y.  Ptott.  82  Conn. 
75:  Fink  v.  -&c<in«,  95  Tenn  413;  Webb  v.  East 
Tennessee,  V.  <&  G.  R.  Co.  88  Tenn.  119;  Per- 
sons V.  State,  90  Tenn.  292:  E*ist  Tennessee  db 
W.  N,  C.  /?.  Co.Y,  ColUm,  85  Tenn.  227;  Nash- 
ville, G.  dt  St.  L,  R.  Co.  y.  Seaborn,  85  Tenn. 
391;  Citizens^  Ins.  Co.  v.  Avers,  88  Tenn.  728; 
Southern  R.  Co.  v.  Pugh,  95  Tenn.  419;  Bates 
V.  NnshHlU.  C.  db  St.  L.  R.  Co.  90  Tenn.  86: 
Coal  Greek  Min.  Co.  v.  Dani,  90  Tenn.  71b; 
Alien  V.  Goodwin,  92  Tenn.  885. 

Pbillipi  was  not  a  servant  or  agent  or  repre- 
sentative of  the  defendants,  or  of  the  Golden 
Gate.  He  was  a  third  party,  acting  only  for 
himself,  and  the  liability  of  the  defendants,  if 
any  exists,  grows  simply  out  of  the  fact  that 
they  neglected  some  duty  they  owed  While, 
the  plaintiff,  in  not  preventing  Phillipi's  ex- 
ploding the  cartridge  in  the  gun  which 
wounded  White. 

In  such  a  case  the  liability  results  exclu- 
sively from  the  negligence  of  the  party  sought 
to  be  charged — the  defendants  here — and  if  the 
evidence  discloses  no  such  negligence,  no  cause 
of  action  exists. 

An  action  is  maintainable  only  "where  (1) 
there  is  a  misfeasance  or  negligence  in  some 
particular  as  to  which  there  was  a  duty  toward 
the  party  injured  or  the  community  generally; 
and  (2),  where  it  is  apparent  that  the  barm  to 
the  person  or  property  of  another  which  has 
actually  ensued  was  reasonably  likely  to  ensue 
from  the  act  or  omission  complained  of. 

McDonald  v.  Snelling,  14  Allen,  295.  92  Am. 
Dec.  768;  Loop  v.  Litchfield,  42  N.  Y.  851,  1 
Am.  Rep.  548;  Losee  v.  Clute,  51  N.  Y.  494. 10 
Am.  Rep.  688;  SUiU,  Hartlove,  ▼.  Fox,  79  Md. 
614.  24  L.  R  A.  679. 

The  defendants  have  done  nothing,  and 
have  omitted  nothing,  directly  Injuring  Wbite. 
but  his  injury  is  admitted  to  have  proceeded 
from  Phil li pi. 

No  case  can  be  found  where  a  steamboat- 
man  is  held  liable  to  one  passenger  for  what 
may  be  termed  the  careless  or  negligent  acts  of 
another  passenger,  in  which  the  steamboat- 
man  does  not  participate,  and  of  which  he  has 
no  knowledge  or  notice,  and  no  means  or  op- 
portunity of  preventing,  and  that  the  steam- 
boatman's  rules  or  the  absence  of  rules  on  the 
particular  subject  have  nothing  to  do  with  the 
question. 

Pittsburgh,  Ft.  W  db  G.  R  Co.  v.  Hind^,  53 
Pa.  512,  91  Am.  Dec.  224;  Putnam  v.  Broad- 
Am.  way  db  S.  Ave.  R.  Co.  55  N.  Y.  109,  14 
Hep.  190. 

Mischief  which  could  by  no  reasonable  pos- 
sibility have  been  fi)reseen,  and  which  no  rea- 
sonable person  would  have  anticipated,  cannot 
be  taken  into  account  zs  a  basis  upon  which  to 
predicate  a  wrong. 

Ray.  Negligence  of  Imposed  Duties,  Per- 
sonal, chap.  9,  pp.  133.  134;  Parrott  v  Wells 
V'Nitro  Glycerine  Casef  82  U.  8.  15  Wall.  524. 
21  L.  ed.  208;  Creed  v.  Hnrtmann,  29  N.  Y. 
591,  86  Am.  Dec.  341;  Roberts  v.  Johnson,  58 
N.  Y.  618:  CoUerill  v.  Starkey,  8  Car.  &  P. 
691;  The  Clara  Clarita  v.  Cox  {**T?te  Clarita 
and  The  Clara''),  90  U.  8.  23  Wall.  1,  28  L. 
ed.  146;  AsiiUy  v.  Bart,  147  Mass.  573;  Buckr 
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ley  V.  Gutta  PercJia  dt  R  Mfg.  Co.  118  N.  Y^ 
540. 

Extraordinary  and  unusual  occurrences  are- 
not  to  be  as  readily  anticipated,  under  any  cir- 
cumstances, as  are  those  which  frequently  hap- 
pen. 

Ray,  Negligence  of  Imposed  Duties,  Per- 
sonal, chap.  9.  p.  142;  Sjogren  v.  Hal'.  53  Mich. 
274;  Allegheny  v.  Zimmerman,  95  Pa.  287.  4a 
Am.  Rep.  649;  Graef  v.  Philadelphia  dt  R.  R. 
Co.  161  Pa.  280,  23  L.  R.  A.  €06;  Thoms^^n  v. 
Manhattan  R.  Co.  75  Hun,  548;  Phiaddphta 
dtR  R.  Co.  V.  Derby,  55  G.  8.  14  How.  468, 
14  L.  ed.  602:  The  New  World  v.  King,  57  U. 
8.  16  How.  469.  14  L.  ed.  1019;  Philadelphia 
dt  R.  R.  Co.  V.  Derby,  55  U.  8.  14  How.  474. 
14  L.  ed.  504;  Grand  Trunk  R,  Co.  v.  Stevens^ 
95  U.  8.  655,  24  L.  ed.  585. 

The  carriers  of  passengers  only  contract  for 
their  own  acts,  ana  for  such  a  degree  of  watch- 
fulness and  diligence  as  is  practicable,  short  of 
incurring  an  expense  which  would  render  it  al- 
tosetner  impos<^ibie  to  continue  the  business^ 

Redf.  Car.  §  847;  Chicago,  B.  db  Q  R.Co.  ▼. 
Hazzard,  26  III.  878;  TuHer  v.  Talhat,  28  II  . 
857.  76  Am.  Dec.  695:  Curtis  v.  Rochetfer  dt 
S.  R.  Co.  18  N.  Y.  584,  75  Am.  Dec.  258; 
Pittsburgh,  Ft.  W.  db  G.  R.  Co.  v.  Hinds.  58  Pa. 
512,  91  Am.  Dec.  224;  Flint  y.  Norwich  db  Hf. 
T.  Transp.  Co.  84  Conn.  554.  6  Blatchf.  158. 

The  carrier  must  have  positive  notice  of  the 
facts  or  circumstances  endangering  his  passcn- 
ger  before  he  is  required  to  exercise  any  par- 
ticular diligence  for  the  passenger's  safety,  or 
can  be  found  guilty  of  negligence  for  not  hav- 
ing done  so. 

Putnam  v.  Broadway  db  8.  Ave.  B.  Cb.  65  N. 
Y.  109,  14  Am.  Rep.  190;  Bowen  ▼.  New  York 
G.  R.  Co.  18  N.  Y.  408,  72  Am.  Dec.  529;  Dou- 
gan  v.  Ghamplain  Transp.  Go.  56  N.  Y.  1;. 
Oroeheron  v.  North  Shore  StaUen  Island  Ferry- 
Go.  56  N.  Y.  656;  Cleveland  v.  New  Jersey  8, 
B.  Go.  68  N.  Y.  806;  Flint  v.  Norwich  dt  N. 
T.  Transp.  Co.  84  Conn.  654;  Cleveland  v. 
New  Jersey  8.  B.  Go.  89  N.  Y.  627,  125  N.  Y. 
299;  Loftus  y.  Union  Ferry  Go.  84  N.  Y.  455. 
88  Am.  Rep.  583;  HubbeU  v.  Tankers,  104  N. 
Y.  434,  58  Am.  Rep.  522. 

The  owner  of  a  vessel  is  not  responsible  for 
an  injury  caused  by  the  firing  of  a  gun  there- 
from, where  the  firing  was  by  one  of  the  crew^ 
not  in  the  line  of  his  employment,  and  against 
the  owner's  orders. 

Haaek  v.  Fearing,  6  Robt.  529. 

That  the  defendants  are  corporations,  hav- 
ing charters  granting  them  specrfic  powers, 
exempts  them  from  the  torts  of  their  agents 
and  servants,  when  committed  outside  the 
powers  and  duties  embraced  by  the  charters,  at 
least  in  cases  where  they  are  not  acting  or 
professing  to  act  under  those  powers. 

MaUory  v.  Hanauer  Oil  Works,  86  Tenn. 599; 
BuckeftC  Marble  db  F.  Co.  v.  Bnrcey,  92  Tenn. 
115, 18  L.  R.  A.  262;  Miller  v.  American  Mut. 
Acci.  Ins.  Go.  93  Tenn.  179.  20  L.  R.  A.  765; 
2  Morawelz,  Priv.  Corp.  g  730;  2  Beach,  Corp. 
§  422;  Mecbem,  Agency,  g§  737,  738. 

Where  the  acts  of  the  master  of  a  boat  oc- 
casioning the  dama^  are  not  within  the  scope 
of  his  ordinary  duties,  nor  directly  sanctioned 
by  the  owners,  they  are  not  responsible. 

TIu  Druid,  1  W.  Rob.  Adm.  801;  DioM  v 
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Ovoners  of  ihe  lUvenge,  3  Wash.  C.  C.  262; 
EeynMa  v.  Toppan,  15  Mass.  370,  8  Am.  Dec. 
110;  MeOuireY.  The  Golden  Oaie,  1  McAll.  104 

The  charterer  of  a  boat  or  vessel  during  the 
term  of  the  charter  is  the  owner  pro  hoc  vice 
of  the  boat  or  vessel,  and  represents  it  fully 
^ith  reference  both  to  contracts  and  torts  aris- 
ing or  accruing  during  the  charter,  and  the 
owner  is  relievra  from  all  responsibility  upon 
MQch  contracts,  or  for  such  torts. 

1  Parsons,  Shipping  &  Admiralty,  1st  ed. 
pp.  10(5,  125,  etc.,  and  278,  etc.;  Thorp  ▼. 
Bammond,  79  U.  8.  12  Wall.  415-417.  20  L. 
od.  421,422;  Uaryy.  United  States,  81  U.  S. 
14  WaU.  610. 611.  20  L.  ed.  756,  757. 

There  could  have  been  no  ratification  of 
'What  Couch  had  done,  unless  that  company 
liad  such  knowledge,  or  notice. 

Mechem,  Agency,  §^  129,  750.  and  cases 
oited;  Herring  v.  Skagffs,  62  Ala.  180,  84  Am. 
Rep.  4. 

The  Constitution  recognizes  the  right  of  the 
•<ntizen  to  keep  and  to  bear  arms. 

Const.  U.  8.  Amendments,  art.  2. 

Shotguns  and  rifles  are  arms  within  the 
«en8e  of  the  Constitution. 

Aymette  v.  State,  2  Humph.  154;  Andrews 
^,  State,  8  Heisk.  179,  8  Am.  Rep.  8;  Porter 
-V.  StaU,  7  Baxt.  108;  Andretu  v.  State,  3 
Heisk.  178,  8  Am.  Hep.  8. 

How  is  it  possible  to  charge  the  defendants 
"with  negligence  because  PblUipi  had  the  gun 
or  exhibited  the  gun?  Phillip!  himself  had 
the  lawful  right  to  do  just  what  he  did,  and 
'Whether  be  had  or  not,  what  he  did  imposed 
so  liability  on  the  defendants. 

Cooley,  Torts,  title  Muisance$,  p.  598;  Un- 
-d&riDood  Y.  Heieson,  1  Strange,  596;  Wearer  y. 
Ward,  Hob.  184;  Ghataigne  v.  Bergeron,  10 
La.  Ann.  699;  Cole  y,  FUher,  11  Mass.  188; 
Welch  V.  Durand,  86  Conn.  188,  4  Am.  Rep. 
^:  MorriB  v.  Piatt,  82  Conn.  75;  Moebue  v. 
BecJter,  46  N.  J.  L.  41;  The  Burgundia,  '29 
Ped.  Rep.  464;  Allan  v.  State  8.  S.  Co.  182  N. 
Y.  91,  15  L.  R.  A.  166;  Brown  v.  Manhall,  47 
Mich.  576.  41  Am.  Rep.  728;  Thomas  v.  F»/i- 
^he8ter,  6  N.  Y.  397.  57  Am.  Dec.  455;  Losfe  ▼. 
Buehanan,M  N.  Y.  476.  10  Am.  Rep.  623; 
Carpenter  v.  Blake,  75  N.  Y.  12;  ^f orris  v. 
Plntt,  82  Conn.  75;  Simonds  v.  Uenry,  89  Me. 
155.  68  Am.  Dec.  611;  Fleet  v.  BolUnkemp,  18 
B.  Mon.  219. 

The  rule  for  the  assessment  of  damages,  in 
-cases  like  the  present,  where  the  shipowner  is 
-sued  for  a  tort  done  by  those  in  charge  of  the 
vessel,  is  that  the  measure  of  damases  is  the 
actual  damage  incurred,  the  owners  lieing  in- 
nocent of  any  participation  in  the  tort.  In 
«uch  cases  the  damages  are  not  to  be  made 
puDitive.Q 

MeOuirsY.  The  Odden  Gate,  1  McAll.  108; 
The  Amiable  Nancy,  16  U.  S.  8  Wheat.  546, 
-558.  4  L.  ed.  466,  458;  Vicksburg  A  M.  R,  Co. 
V.  Putnam,  118  U.  8.  554,  30  L.  ed.  258;  Penn- 
tyltania  Co.  v.  Boy,  102  U.  8.  451,  26  L.  ed. 
141,  Louisville  d  N.  R.  Co.  ▼.  Stacker,  86 
Tenn.  844:  East  Tennessee,  V.  d  G  R  Co.  ▼. 
Lee,  90  Tenn.  570;  Cherokee  Packet  Co,  v.  Hil- 
ton, 95  Tenn.  1. 

Messrs.  Metealf&  Walker  also  for  appel- 
lants. 

Messrs.  Turle^  A  Wrifl^ht  for  appellees. 

ittua  A. 


Beard,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  for  damages,  brougbt  by  the 
defendant  in  error  against  the  West  Memphis 
Packet  Company  and  the  Memphis  &  Arkan- 
sas Ferry  Company;  the  gravamen  of  the  com- 
plaint being  that,  while  a  passenger  on  the 
steamboat  Golden  Gate,  operated,  as  is  alleged, 
by  and  in  the  joint  interest  of  plaintiffs  in  er- 
ror, owing  to  the  failure  of  their  servants  to 
preserve  order  and  decorum  on  this  boat,  the 
defendant  in  error  was  severely  injured  by  a 
shot  fired  from  a  gun  negligently  handled  by 
a  fellow  passenger.  Upon  pleas  which  made 
issues  upon  all  the  material  averments  in  this 
declaration  a  trial  was  had,  which  resulted  in 
a  verdict  of  $3,500  against  both  plain  lifts  in 
eriior,  from  the  judgment  on  which  they  have 
prosecuted  their  appeal  to  this  court. 

As  to  the  facts,  it  is  only  necessary  to  sav 
that  the  evidence  tended  to  snow  that  plaintiffs 
in  error  were  rival  corporations,  operating  dif- 
ferent streams,  doing  a  ferry  business  from 
Memphis  to  different  points  on  the  west  shore 
of  the  Mississippi  river,  and  something  of  a 
coasting  trade  as  well,  and  at  the  same  time 
giving  occasional  excursions  for  revenue,  to 
which  the  public  were  invited;  that  this  ri- 
valry was  attended  with  much  loss,  and  at  last 
resulted  in  litigation ;  that,  pending  this  litiga- 
tion, they  came  together,  and  entered  into  an 
agreement  by  which  the  West  Memphis  Packet 
Company  was  to  retire  and  tie  up  its  steamer 
the  C.  6.  Bryan  until  necessity  should  call  it 
out.  and  that  the  Memphis  &  Arkansas  Ferry 
Company  should  continue  its  steamer  the 
Golden  Gate  in  operation,  and  that  it  was  to 
do  the  work  theretofore  done  by  the  two 
steamers,  in  the  interest  of  both  companies 
they  sharing  the  losses  and  profits:  that  this 
agreement  provided  for  a  board  of  arbitrators, 
who  should  choose  the  oflScers  of  the  combina- 
tion and  the  employees  to  man  this  boat;  that 
this  board  was  never  constituted,  but  that  all 
officers  of  the  Memphis  &  Arkansas  Ferry 
Company,  as  well  as  crew  of  the  Golden  Gate, 
were  retained  by  the  combination,  and  C.  B. 
Bryan,  of  the  West  Memphis  Packet  Company, 
was  made  treasurer  of  this  combination.  The 
evidence  further  discloses  that  one  of  the  gen- 
eral officers  of  the  company  owning  ibe  Golden 
Gate,  and  engaged  in  operating  this  steamer, 
was  one  James  Couch;  that  he,  through  the 
newspapers  of  Memphis,  advertised  that  an  ex- 
cursion would  be  given  by  that  boat  to  a  point 
some  20  miles  below  Memphis;  that  this  adver- 
tisement had  general  publicity,  and  was  known 
to  Mr.  Bryan  of  the  West 'Memphis  Packet 
Companv,  and  treasurer  of  the  combination, 
several  days  before  it  occurred,  and  he  made 
nooblection  to  it;  that  while  both  boats  be 
fore  the  combination  made  similar  excursions, 
in  the  interest  of  the  rival  companies,  such  as 
occurred  afterwards  were  made  by  the  Golden 
Gate  on  joint  account;  and  that  the  proceeds 
of  this  excursion  were  paid  by  Couch  into  the 
treasury  of  the  Memphis  &  Arkansas  Ferry 
Company.  The  evidence  also  discloses  that 
the  defendant  in  error,  with  his  children,  in 
company  with  75  or  100  other  persons,  of  all 
ages  and  both  sexes,  embarked  as  passengers 
on  this  excursion,  and  that  among  these  pas> 
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•engen  were  a  number  who  were  armed  with 
guns  aod  pistols,  who,  occupjiDg  positions  on 
the  different  decks  of  the  boat,  soon  after  it 
left  its  moorinfES  and  got  under  way,  began  an 
indiscriminate  firing  at  objects  in  the  water,  to 
the  great  alarm  of  many  persons  on  board. 
At  this  time  the  defendant  in  error  was  seated 
on  the  middle  deck,  where  he  was  directed  by 
Couch  to  go,  and  where  many  of  the  other  pas- 
sengers were.  He  was  seated  with  one  of  his 
children  on  hia  knee,  and  the  others  near  by, 
while  on  the  deck  above  were  a  party  of  three 
or  four  persons  who  were  practising  with  their 

funs.  One  of  these  parties,  a  passenger  named 
hillipi,  while  manipulating  a  repealing  gun, 
for  the  purpose  of  exhibiting  its  construction 
and  movements  to  those  persons  immediately 
around  him,  placed  a  loaded  shell  in  one  o^he 
chambers  of  the  cylinder,  which,  while  the 
muzzle  of  the  gun  was  pointed  down,  in  some 
unknown  and  accidental  way  exploded,  the  shot 
therefrom  passing  through  the  thin  covering 
or  roof  of  the  hurricane  deck  into  the  body  of 
White  and  the  child  in  his  arms,  inflicting  the 
injuries  for  which  he  here  sues,  and  a  mortal 
wound  on  the  child.  Among  the  persons 
standing  near  Phillipi,  watching  and  interested 
in  the  experiment,  was  Couch,  the  party  who 
advertised  the  excursion.  The  evidence  shows 
that  not  only  he  had  not  endeavored  to  stop 
the  firing,  but  he  had  encouraged  it  by  ac- 
tively participating  in  it.  The  contention  of 
the  plaintiffs  in  error  was  that  this  excursion 
was  an  individual  enterprise  of  Couch's,  in 
which  their  combination  was  not  interested, 
and  also  that  Couch  was  not  the  master,  nor 
in  charge  of  the  boat,  on  this  excursion;  but 
there  was  evidence  tending  to  show  otherwise, 
and  upon  which,  with  the  various  issues  of 
fact,  the  jury  could— and,  it  must  be  ai^sumed 
in  this  court,  did— rest  their  verdict.  This  is 
equally  true  with  regard  to  the  other  issues  of 
fact  passed  upon  in  the  court  below. 

After  the  evidence  of  the  plaintiff  below 
was  in,  the  defendants  below  moved  the  court 
to  exclude  it  from  the  jury,  upon  the  ground 
that  it  would  not  support  a  verdict  in  his  fa- 
vor. This  motion  was  overruled,  and  the  ac- 
tion of  the  court  in  this  regard  is  assigned  for 
error;  and  an  earnest  argument  is  submitted, 
insisting:  upon  this  as  a  proper  practice  in  this 
stale.  Whether  the  practice  is  a  wise  one,  and 
as  such  should  be  adopted,  it  is  not  necessary^ 
for  us  to  determine.  It  is  sufficient  to  say  that 
it  has  never  prevailed  in  Tennessee,  and  there 
was  certainly  nothing  in  the  testimony,  as  we 
read  it  in  this  record,  which  would  have  war- 
ranted its  introduction  and  application  in  this 
case. 

A  sweeping  objection  is  made  to  the  charjire 
of  the  trial  judge. — that  it  abounds  in  generali- 
ties without  application  to  the  facts  of  the  case, 
and  that  its  effect  was  to  confuse  or  mislead 
the  jury,  rather  than,  guide  them  to  an  intelli- 
gent verdict.  We  have  carefully  examined 
this  charge,  in  view  of  the  interest  involved 
and  the  hurt  that  could  easily  in  such  a  case  be 
unnecessarily  inflicted  by  the  trial  judge  on 
plaintiffs  in  error,  and,  while  we  find  in  it  more 
or  less  of  generalization  and  abstraction,  which 
it  would  have  been  wiser  to  avoid,  yet  we  do 
not  regard  it  as  amenable  to  this  criticism. 
While  general   or  abstract   propositions   are  [ 
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stated,  it  is  with  a  purpose,  as  we  understand 
it,  to  illustrate  and  emphasize  the  relations  or 
a  carrier  to  his  passengers,  and  their  respective 
rights  and  responsibilities,  and  we  are  notable- 
to  discover,  in  doin^  this,  that  the  jury  were- 
led  to  the  consideration  of  false,  or  left  to  grope 
in  the  dark  as  to  the  true,  issues.     Whatever 
generalizations  are  indulged  in,  they  led  up  to- 
the  statement  of  the  law  which  determined  the 
rights  and  responsibilities  of  the  parties  upon 
the  issues  of  facts  presented  in  the  record,  and 
in  language  within  the  easy  apprehension  or 
the  jury. 

Among  the  instructions  given,  and  which  it. 
is  now  insisted  were  either  misleading  gener- 
alitiea  or  else  positively  erroneous  when  ap- 
plied to  the  facts  of  this  case,  is  the  following*^ 
'*The  lawfulness  of  an  act  from  which  injury 
results  is  no  excuse  for  the  negligence,  unskill- 
fulness,  or  incaution  of  the  party.    Every  one- 
in  the  exercise  of  a  lawful  act  U  bound  to  use 
such  reasonable  and  vigilant  precaution  as  that 
no  injury  may  be  done  to  others.    Nor  is  it 
material  in  this  action  whether  the  injury  was 
wilful  or  not,  but  the  gist  of  the  action    is 
whether  or  not  the  defendant  used  proper  care 
in  allowing  the  passengers  using  guns  to  use- 
them  in  the  manner  the  evidence  shows  they 
did  use  them  on  this  trip."    It  is  conceded  that, 
if  this  was  an  action  against  the  party  who* 
placed  the  loaded  shell  in  the  gun,  and  pointed 
it  downward  towards  defendant  in  error,  when 
it  was  discharged,  to  his  hurt,  the  fact  that  the 
explosion  was  unexpected  and  accidental  would 
not  di'chirge  such  party  from  liability;  for  the 
rule  admittedly  is  well  settled  that,  "if  the  in- 
jury is  not  the  effect  of  an  unavoidable  acci- 
dent, a  person  by  whom  it  is  infiicted  ia  liable 
to  respond  in  damages  to  the  sufferer."     7a//y 
V.  Ayrei,  8  Sneed,  877.     While  this  is  conceded 
to  l>e  a  sound  principle,  yet  it  is  insisted  it  ha» 
no  application  to  this  case,  and  that  the  effecu 
of  the  court's  instruction  is  to  make  the  plain- 
tiffs in  error  liable  for  the  incaution  of  Phillipir 
however  blameless  they  themselves  might  be. 
We  do  not  think  so.    It  is  true  the  court  Aoe^ 
say  to  the  jury,  in  substance,  that  the  lawful- 
ness of  an  act  will  not  excuse  incaution  or  nec- 
ligence  in  its  performance,  yet  he  distinctly  in- 
forms them  that  the  right  of  recovery  in  this- 
action  depends  upon  whether  plaintiffs  in  error 
exercised  proper  care  in  allowing   Phillipi  to- 
use  the  g*un  in  the  manner  disclosed.    Appar- 
ently to  guard  against  all  misapprehension  oa 
this  point,  a  little  further  along  the  trial  judge 
said:    ''If  the  conduct  of  the  passengers  was. 
such  as  to  create  in  the  minds  of  any  reason- 
able person  any  apprehension  of  danger,  then 
the  ofiScer  would  be  justified  in  permitting  the 
passengers  their  course  of  conduct,  and  cannot 
be  charged   with  negligence  in  bo  doing,  or 
made  liable  for  injuries  resulting  therefrom.'^ 
In  other  words,  while  saying  to  tne  jury  that, 
however  lawful  it  might  be  in  Phillipi  to  ma- 
nipulate his  gun,  even  with  a  loaded  shell,  on 
an  excursion  boat,   with  men,   women,  and 
children  on  board,  yet  this  would  not  excuse 
the  injury  resulting  in  his  incaution  or  negli- 
gence m  doinc:  the  act,  but  the  right  of  recov- 
ery ai^ainst  plaintiffs  in  error  depended  upon 
whether  thev  had  been  careless  or  negligent  in 
permitting  Phillipi  to  make  this  experiment;, 
and  the  trial  judge  cautions  the  jury  that  they 
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would  not  be  negligent,  if  there  was  nothing  in 
the  action  of  Pbillipi  to  excite  apprehension  in 
ft  reasonably  prudent  person.  Thus  regarded, 
we  have  no  doubt  of  the  soundness  of  the  prop- 
osition charged. 

It  is  next  insisted  that  there  was  error  in  giv- 
ing the  following  instructions:  *' While  he  [the 
carrier]  is  not  an  insurer,  or  bound  to  carry 
passengers  safely  at  all  events,  yet  the  rule  as 
to  ihe  care  and  foresight  to  be  exercised  makes 
bim  responsible  for  injuries  and  losses  arising 
from  even  the  slightest  negligence  in  not  pro^- 
▼iding  safe  and  suitable  means  of  transporta- 
tion, or  skilled,  competent,  and  careful  officers 
and  crew,  or  in  formulating  and  en  forcing  such 
rules  of  order  and  decorum  as  will  secure  and 
proiect  the  passengers  from  injuries  arising 
from  careless,  thoughtless,  or  negligent  acts  of 
their  fellow  passeni^ers.  The  defendants  in 
this  case  were  bound  to  exercise  the  utmost 
care  and  vigilance  for  maintaining  order  and 
guarding  the  plaintiff.  While,  who  was  a  pas- 
senger on  board  the  boat,  against  personal  in- 
jury, from  whatever  source  arising,  which 
might  reasonably  have  been  expected  to  occur, 
in  view  of  all  the  circumstances  of  the  case, 
smd  the  number  and  character  of  the  passen- 
gers on  board  the  boa^"  It  will  be  seen  that 
the  trial  judge  lays  down  the  rule  which  re- 
quires the  exercise  of  the  utmost  vigilance  and 
diligence  on  the  part  of  the  boat's  officers  and 
agents  in  protecting  the  defendant  in  error,  yet 
be  carefully  limits  its  operation  to  cases  of 
danger  which,  under  all  the  circumstances, 
they  might  reasonably  have  expected  or  antici- 

1>ated.  He  does  not  make  them  insurers,  and 
iable  at  all  hazards,  but  in  effect  tells  the  Jury 
that  they  were  bound,  and  only  bound,  to  give 
to  the  protection  of  defendant  in  error  the  ut- 
most care  and  vififilance  against  a  danger  which 
prudence  woula  suggest  as  possible  to  occur 
under  the  circumstances  of  the  case.  We  are 
satisfied,  not  only  that  this  language  could  not 
bave  been  misunderstood  but  that  itannounc€^d 
the  law.  In  the  leading  case  in  America  of 
Flint  i.NormehdtN,  T.  Tranw.Cij.  BBlatchf. 
158,  84  Conn.  ^H\NortDich  A  N,  F.  Tran^. 
Co.  V.  Flin(l  80  U:  8.  18  Wall.  8,  20  L.  ed. 
556,  Justice  Shipman,  in  submitting  to  the  Jury 
a  case  involving  the  liability  of  a  steamer  and 
its  owners  for  an  injury  sustained  by  one  pas- 
aeoser  from  the  act  of  a  fellow  passenger,  said : 
"The  defendants  were  l)ound  to  exercise  the 
utmost  vigilance  and  care,  in  maintaining  order 
and  guarding  the  passengers  against  violence 
from  whatsoever  source  arising,  which  might 
reasonably  be  anticipated,  or  naturally  be  ex- 
pected to  occur,  in  view  of  all  the  circumstan- 
ces, and  of  the  number  and  character  of  the 
persons  on  board."  This  is  regarded  as  a  fair 
statement  of  the  rule,  and  it  has  been  adopted 
and  approved  by  the  courts  where  they  have 
bad  occasion  to  deal  with  this  question.  See 
Gaddard  v.  Grand  Trunk  R.  Co.  67  Me.  203, 2 
Am.  Rep.  39;  Stewart  v.  Brooklyn  <fc  C.  R.  Co. 
90  N.  y.  588,  43  Am.  Rep  185|  New  Orleans, 
aST.  L.  dfC.  R  Co.  v.  Burke,  53  Miss.  200,  24 
Am.  Rep.  689.  See  note  to  Afetfer  v.  St.  Louis, 
L  M,  dk  S.  R.  Co.  4  C.  C.  A.  231,  lO  U.  S.  App. 
«77,  54  Fed.  Rep.  116. 

But  it  is  contended  that  this  rule  of  the  "ut- 
most vigilance"  may  be  sound  when  applied  to 
the  protection  of  passengers  a>fainst  injuries 
resulting  from  faulty  nuichinerv  or  wrongful 
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acts  of  the  employees  of  the  carrier,  yet  it 
does  not  applv  to  injuries  arising  from  the 
misconduct  or  fellow  passengers;  that  in  the 
class  of  cases  embracing  the  latter,  "reasonable 
diligence"  is  the  measure  of  liability.  Tbi» 
distinction  was  insisted  on  in  Pittbburgh,  Vi* 
W.  db  C.  R.  Co.  V.  Hinds,  53  Pa.  512,  91  Am. 
Dec.  224,  and  there  rejected;  the  court  saying 
that,if  the  employees  of  the  carrier^had  no  con- 
trol or  power  over  the  passengers,  the  argu- 
ment would  be  sound.  The  case  of  Chicago  db 
A.  R.  Co.  V.  Pillsburi/t  128  111.  9,  is  relied  upoo 
as  authority  for  this  contention;  but  it  will  be 
found  that  the  trial  Judge  there  ^ave  in  charge 
to  the  jury  the  rule  of  "utmost  vigilance,"  and 
the  Judgment  on  a  verdict  following  bis  instruc- 
tion was  affirmed.  While  there  will  be  found 
soQie  general  observations  of  the  court  which 
give  some  support  to  the  view  here  insisted 
upon,  yet,  taking  the  opinion  as  a  whole,  we 
think  It  in  line  with  Flint  v.  Norwich  A  N.  T. 
Transp.  Co,  6  Blatchf.  158.  The  court,  says: 
"It  is  the  duty  of  carriers  by  rail  to  pre- 
serve order  in  their  carriage,  and  to  protect 
passengers  from  all  danger,  from  whatever 
source  arising  on  their  trams.  .  .  .  [But]» 
with  regard  to  danger  and  hazard  to  travel 
arising  otherwise  than  on  the  train,,  and  not 
incidents  of  such  travel,"  as  was  the  case  there, 
the  degree  of  care  required  will  depend  upon 
the  attendant  circumstances.  Yet  "in  no  case," 
continues  the  court,  "must  the  carrier  expose 
the  passenger  to  extia  hazardous  dangers  that 
might  readily  be  discovered  or  anticipated  by 
all  reasonable  care  and  diligence."  It  is  weU 
to  observe,  also,  that  the  injury  to  the  passen- 
ger complained  of  in  that  case  was  one  that  re- 
sulted from  an  invasion  of  the  cars  by  a  vio- 
lent mob  from  the  outside,  and  the  general 
observations  of  the  trial  Judge  here  relied  on 
were  addressed  particularly  to  that  phase  of 
the  facts.  In  Simmons  v.  New  Bedford,  V.  db 
N.  8.  B.  Co.  97  Mass.  861,  98  Am.  Dec.  99, 
the  court  does  make  a  distinction  in  the  degree 
of  care  to  be  exercised  in  the  one  case  and  tbeik 
in  the  other.  The  court  there  says:  "The  de- 
fendants were  bound  to  see  that  their  officers^ 
agents,  and  servants,  used  the  utmost  care  and 
diligence  in  keeping  the  steamboat  constantly 
provided  with  suitable  machinery,  boats.  .  .  . 
and  competent  officers  and  crew,  .  .  .  and  in 
making  all  the  arrangements  necessary  to  se- 
cure the  passengers  against  any  danger  which 
might  reasonably  be  anticipated  from  the  ac- 
tion of  the  winds  and  seas,  of  the  officers,. 
...  or  of  other  passengers.  They  were  not 
indeed  responsible  for  the  negligent  or  wrong- 
ful acts  of  the  passengers  to  the  same  extent  as 
for  those  of  their  own  ofilcers  and  crew.  .  .  . 
And  they  were  bound  to  use  the  utmost  skill 
and  care  of  prudent  men  in  taking  precautions 
to  prevent  any  passenger  from  being  injured 
by  the  ignorant,  negligent,  or  reckless  acta  of 
other  passengers."  It  will  be  seen  that  thero 
is  a  slightly  appreciable  difference  in  the  de- 
grees of  care  exacted  in  the  two  classes  of  cases 
and  it  falls  far  short  of  the  modification  of  tho 
rule  insisted  on  by  the  plaintiffs  in  error.  Nor 
do  we  sec  any  sound  reason  for  such  modifica- 
tion. On  the  contrary,  we  think  that  carriers 
by  land  as  well  as  on  the  water,  with  power  con- 
ferred by  law  to  protect  pa8.«engers  who  have 
committed  themselves  to  their  care,  ought  to 
be  hdd  to  the  greater  degree  of  diligence  in 
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jpiarding  them  from  the  negligence  as  well  as 
yiolence  of  their  fellow  passengers,  when,  as 
prudent  men,  knowing  the  surrounding  facts, 
they  might  well  anticipate,  from  the  attendant 
circumstances,  that  the  acts  in  question  might 
be  attended  with  injury.  And  we  certainly 
find  nothing  in  the  facts  of  this  case,  especially 
80  far  as  the  Memphis  &  Arkansas  Ferry  Com- 
pany is  concerned  that  should  induce  a  relaxa- 
tion of  the  rule^  as  we  think  the  conduct  of  the 
parlies  in  charge  of  this  boat  was  only  a  little 
:8b ort  of  gross  negligence. 

But,  again,  it  is  contended  that  this  nile  of 
**utmostcare"  had  been  enforced  alone  in  cases 
where  passengers  had  received  in  juries  from 
mobs,  riots,  or  from  assaults  or  other  form  of 
-violence  of  drunken  or  insane  parties,  and 
never  in  cases  where  the  injury  resulted  from 
the  negligence  of  a  fellow  passenger.  In  this 
contention  the  counsel  for  the  carrier  is  also 
in  error.  Simmons  v.  I^ew  Bedford,  F.  d  N. 
8,  B.  Go.  97  Mass.  861,  93  Am.  Dec.  99, 
is  a  leading  case  enforcing  a  contrary 
-view.  In  that  case  plaintiff  was  a  passen- 
ger on  the  steamboat,  and  took  a  position 
on  deck,  as  he  had  the  right  to  do,  and  at  a 
point  underneath  a  small  boat  which  was 
suspended  by  tackle  and  falls,  a  part  of  the 
necessary  equipment  of  the  steamer.  There 
was  nothing  in  the  evidence  to  indicate  that 
this  small  boat  was  improperly  hung  or  inse- 
•curely  fastened.  The  plaintiff  showed,  how- 
>ever,  that  when  he  took  his  position  there  were 
already  two  persons  in  this  boat,  and  that 
shortly  after  this  number  was  increased  to  five. 
It  was  also  in  evidence  that  passengers,  before 
the  day  in  question,  rode  in  this  boat,  with  the 
knowledge  and  permission  of  the  officers  of  the 
^8teame^.  While  plaintiff  was  standing  under 
it,  the  stem  bolt  broke,  and  it  fell  on  plaintiff, 
and  injured  him  seriously.  The  court  says: 
*'They  [the  steamboat  company]  were  bound 
to  use  the  utmost  skill  and  care  oi  prudent  men 
in  taking  precautions  to  prevent  any  passenger 
from  being  injured  by  the  ignorant,  negligent, 
•or  reckless  acts  of  other  pas<iengers.  As  to  the 
.  .  .  boat,  the  fact  that  it  was  hung  in  the 
place  in  which  it  was  by  order  of  the  govern- 
ment inspector  did  not  protect  the  defendants 
from  responsibility  for  negligence  in  the  man- 
ner of  hanging  or  using  it.  They  were  still 
bound  to  use  the  utmost  skill  and  care,  consist- 
-ent  with  the  nature  and  extent  of  their  busi- 
ness, in  so  keeping  it  secured  and  preventing 
passengers  from  getting  into  it.  as  to  guard 
against  injury  by  its  falling  upon  a  passenger 
from  any  cause,  including  careless  or  irregular 
acts  of  other  passengers,  which  might  reason- 
ably be  anticipated."  In  Carpenter  v.  Boston 
dt  A.  R,  Co.  97  N.  Y.  494,  49  Am.  Rep.  540, 
the  same  rule  was  applied.  There  a  passenger, 
while  entering  a  station  for  the  purpose  of  tak- 
ing a  train,  wus  struck  by  a  mall  bag  carelessly 
and  negligently  thrown  from  the  mail  car  by  a 
postal  clerk  employed  by  the  United  States 
government;  and  it  was  held  that  the  clerk  and 
the  injured  party  were  fellow  passengers,  that 
ihe  railroad  owed  the  duty  of  utmost  vigilance 
to  protect  the  one  from  an  injury  resulting 
from  the  negligence  of  the  other,  that  the  man- 
ner of  throwing  off  these  mail  bags  was  dan- 
gerous, and  that  this  had  been  so  long  the  cus- 
tomary method  of  disposing  of  them  that 
notice  to  the  railroad  company  might  be  fairly 
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implied.    On  the  same  point  see  QaUoway  ▼ 
Chicago,  M.  dt  St.  P.  R,  Co,  56  Minn.  346,  23 
L.  R.  A.  442. 

A  number  of  special  requests  were  submitted 
by  plaintiffs  in  error,  some  of  which  were  re- 
jected, and  others  given  in  a  modified  form. 
As  we  are  satisfied  with  the  general  charge, 
only  one  of  these  will  be  noticed.  The  trial 
judge  was  asked,  and  declined,  to  give  the  fol- 
lowing: "If  the  jury  believe,  from  the  evi- 
dence, that  the  defeodant  the  West  Memphis 
Packet  Company  did  not  own  and  had  no  in- 
terest in  the  steamboat  Golden  Gate,  and  had 
nothing  to  do  with  the  running  or  navigating 
of  the  said  steamboat  on  the  occasion  aUeged 
in  the  said  declaration,  .  .  .  then  the  jury 
will  find  for  the  defendant  the  West  Memphis 
Packet  Company."  The  real  contention  of 
both  plaintiffs  in  error  in  the  progress  of  this 
cause  has  been  that  this  excursion  was  an  in- 
dividual affair  of  Couch's,  for  which  neither 
was  responsible,  with  the  additional  incidental 
insistence  of  the  West  Memphis  Packet  Com- 
pany that  it  was  not  liable  because  the  Golden 
Gate  was  not  managed  by  the  regular  officers 
of  the  Memphis  &  Arkansas  Ferry  Company, 
who  were  for  the  time  being  the  officers  of  the 
joint  enterprise.  Both  phases  of  this  conten- 
tion were  submitted  sufficiently  to  the  jury. 
In  the  outset  of  his  charge  the  trial  Judge  says 
distinctly  to  the  jury  that,  among  other  essen- 
tials to  recovery  by  plaintiff  below,  the  "evi- 
dence must  satisfy  you  [them]  that  the  Golden 
Gate  was  being  run  by  and  in  the  interest  of 
defendants  at  the  time  of  the  injury."  This 
clearly  put  the  burden  on  the  plaintiff  below 
of  showing  that  the  West  Memphis  Packet 
Company  was  interested  in  this  venture  as  a 
prerequisite  to  recovery,  and  in  this  sentence 
the  trial  judge  covers  the  point  to  which  thia 
special  request  was  directed.  The  same  reply 
may  be  made  as  to  the  refusal  of  the  trial  jud^ 
to  give  the  further  special  request  as  to  the  lia- 
bility of  the  Memphis  &  Arkansas  Ferry  Com- 
pany, with  this  addition :  that  in  granting  the 
fifth  special  request  of  the  company,  even  with 
the  qualification  attached,  the  fourth  special 
request  was  more  than  covered,  and  left  noth- 
ing that  this  company  could  complain  of  oo 
this  point. 

But  we  are  asked  to  reverse  this  judgment 
upon  the  ground  that  the  verdict  is  excessive. 
The  testimony  shows  that  the  defendant  id 
error  received  shot  in  the  finger,  and  through 
the  thumb  of  his  left  hand,  and  that  his  right 
arm  was  perforated  from  his  shoulder  to  bia 
hand  with  shot,  a  great  number  of  which  were 
never  extracted.  It  also  appears  that  several 
shot  entered  the  right  leg,  and  one  at  the  joint 
of  left  ankle.  The  surgeon  who  attended  him 
said  he  regarded  the  wounds  as  not  at  all  seri- 
ous; yet  there  is  testimony,  upon  which  the 
J'ury  was  warranted  in  acting,  that  this  injury 
las  permanently  affected  his  strength,  and  es- 
pecially his  capacity  for  lifting, — a  power  veiy 
valuable  to  him  as  a  laboring  man.  This  ques- 
tion of  damages  was  one  peculiarly  for  the 
jury,  and  in  the  absence  of  a  conviction  that 
their  verdict  is  the  result  of  caprice,  preiudice, 
or  corruption,  we  do  not  feel  aulhorizea  lo  in- 
terfere with  it. 

Judgment  is  affirmed. 

Rehearing  denied. 


Clabx  t.  Tubhbb. 
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Wfinnni  M.   CLARU  et  al,  Exrs.,  etc.  of 
JoliQ  J.  Turner.  Deceased,  Flffs,  in  Err,, 

V. 

William  J.  TURNER  et  at. 

(80  Neb.  290.) 

*1.    The  contents  of  »  lost  will  cannot  be 
proved  solely  by  the  declaratloDS  of  the  testator. 

*Headnote8  by  Ibtzits,  C. 


8.  The  testimony  of  a  witness  as  to  the  con- 
tents of  a  will,  his  kno  wiedflre  belnsr  derived  from 
testator^a  readloR-  the  will  to  bim,  and  not  from 
bavlnff  himself  inspected  It,  Is  In  effect  only  tes- 
timony as  to  the  testator^s  declarations. 

8.  Snch  deelnratlons»  It  seems,  are  admis- 
sible to  oarroborate  more  direct  evidence. 

4.    Attorney's  fees  cannot  be  allowed  in 

the  oonte«t  proceedings  to  unsuccessful  propo- 
nents of  a  wilL  If  such  proponents  are  entitled 
to  reimbursement  out  of  the  estate,  it  must  be 


KOTE,— Evidence  to  ettaHHtli  lo*i  or  destroyed  wttU. 

L.  Presumption  at  to  reooeation  of  nUasUtg  tcUU 

a.  OenemUy. 

b.  Burden  of  proof. 

c.  RebutUng  preitumpUon, 

d.  Dedaratione. 

e.  Where  there  ia  more  than  one  lOiXL 
II-  Proof  of  execution, 

a.  Oen^ally. 

b.  Dedaratione* 

c.  Witmssef. 

m.  Evidence  of  the  eontentB, 

a.  Sufficiency. 

L  In  general. 

2.  Wills  torn  in  pieeee, 

8.  Proof  by  copy. 

i.  Number  of  wUneesee. 

5.  Proving  part  of  the  c^mtenU, 

b.  Deeiarati'yna. 

c  Lose  after  probating  or  fdVngfor  recordm 

I.  PretumptiMi  as  to  revocation  of  miteing  wilL 

a.  Oeneratty, 

The  presumption  that  a  will  is  revoked  arises 
where  a  will  is  not  shown  to  be  In  existence  at  the 
death  of  the  testator,  and  this  presumption,  al- 
thoufrh  not  conclusive,  must  be  overcome. 

So.  where  a  will  was  traced  to  the  possession  of 
the  testator  and  was  not  found  after  his  death,  it 
waa  presumed  that  It  was  destroyed  by  tbe  testator 
aitimo  revocnndh  under N.  Y.  Elev.  Stat  67, 1 07,  pro- 
vidincr  that  no  will  sbafl  be  proved  as  a  lost  or  de- 
stroyed will  unless  the  same  shall  be  proved  to  have 
been  in  existence  at  the  time  of  the  death  of  the 
testator  or  be  shown  to  have  been  fraudulently  de- 
stroyed in  his  lifetime.  Bulkloy  v.  Bedmond,  2 
Bradf.  281. 

And  under  this  statute  it  was  held  that  a  will 
could  not  be  established  where  It  was  destroyed  by 
the  testator's  wife  in  his  presence,  and  not  fraudu- 
lently.   Timon  v.  Claffy,  45  Barb.  4A8. 

So,  under  this  statute,  where  a  will  was  duly  ex- 
ecuted and  in  the  custody  of  the  testatrix,  and  was 
not  found  after  her  death,  the  presumption  was 
that  it  was  destroyed  by  her  animo  reoocnndU  and 
it  could  not  he  proved  as  a  lost  will  unless  It  was 
shown  to  have  been  In  existence  at  the  time  of  the 
death  of  the  testatrix,  or  to  have  been  fraudulent  ly 
destroyed  in  her  lifetime.  Re  Marsh.  4S  Hun.  107: 
Betts  ▼.  Jackson.  Brown,  6  Wend.  178;  Idley  v, 
Bowen,  11  Wend.  230;  Knapp  v.  Knapp,  10  N.  Y. 
270. 

And  under  the  same  section  (9  N.  Y.  Rev.  Stat. 
6th  ed.  144).  a  lost  will  could  not  be  admitted  to 
probate  where  there  was  no  evidence  that  the  tes- 
tator had  not  destroyed  it.  Re  Nichols,  40  Hun, 
887. 

In  Snider  ▼.  Burks,  84  Ala.  68,  It  was  said  that  the 
presumption  that  a  will  was  revoked  applied  where 
It  was  traced  to  the  testator*s  possesion  and  could 
not  be  found  after  bis  death,  but  if  not  in  his  pos- 
session the  presumption  did  not  apply. 

And  where  a  will  was  traced  to  tbe  possession  of 
a  decedent,  and  oould  not  be  found,  the  presump- 
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tion  was  that  it  bad  been  destroyed  antmo  revO' 
eandU    Holland  v.  Ferris,  2  Bradf.  384. 

And  the  presumption  of  revocation  in  the  case  of 
a  lost  will  prevailed,  where  there  was  no  evidence 
to  overcome  the  same.  Mercer  v.  Mercer,  87  Ky, 
21. 

So,  It  was  not  enough  to  show  that  someone  other 
than  the  testator  had  an  opportunity  and  motive 
to  destroy  the  will,  where  it  was  not  traced  out  of 
tbe  poivession  of  the  testator.  In  such  a  case  it 
would  be  presumed  to  have  been  revoked.  Btlohle*s 
E^^tate.  8  Pa.  Dfst.  R.  10. 

In  Schulrs  v.  Scbultz,  85  N.  Y.  068, 01  Am.  Dec. 
88.  it  was  said:  *^lfthe  will  had  remained  In  the 
custody  of  the  testator,  or  it  had  appeared  that, 
after  its  execution,  he  had  access  to  it,  tbe  pre- 
sumption of  law  would  be,  f^m  the  fact  that  it 
could  not  be  found  after  his  decease,  that  the  same 
had  been  destroyed  by  him.  animo  reoocancK.** 

And  it  was  held  not  sufficient  to  establish  the 
fraudulent  destruction  of  a  will,  to  show  that  per- 
sons interested  had  opportunity  to  destroy  it.  Coll- 
yer  v.  Collyer.  110  N.  Y.  48L 

So,  under  Cal.  Code  Civ.  Proc.  1 1380.  providing 
that  no  will  shall  be  proved  as  a  lost  or  destroyed 
will,  unless  the  same  is  proved  to  have  been  in  ex- 
istence at  the  time  of  tbe  death  of  the  testator,  or 
is  shown  to  have  been  fraudulently  destroyed  in 
tbe  life  time  of  tbe  testator,  nor  unless  Its  provi. 
sions  are  dearly  and  distinctly  proved  by  at  least 
two  credible  witnesses,  tbe  probate  cf  a  lost  will 
was  set  a»ide  where  it  was  proved  to  have  been 
burned  before  the  testator^s  death:  but  there  was 
no  averment  In  the  petition  that  It  was  fraudu- 
lently destroyed,  and  tbe  contestant  was  not  called 
upon  to  meet  any  issue  of  that  kind.  Kidder^s  Bs- 
Ute,  ffr  Cal.  882. 

And  where  a  will  was  found  with  the  seal  cut  off 
the  same,  the  presumption  was  that  It  was  revoked. 
Lambell  v.  Lambcll,  8  Hagir.  Eocl.  Bep.  688;  Hare 
▼.  Nasmyth.  8  Hagg.  Bccl.  Rep.  182,  note. 

And  the  fact  that  a  will  was  found  mutilated 
raised  the  presumption  that  it  was  revoked,  which 
presumption  should '  be  overcome  by  evidence. 
Roberts  v.  Round,  8  Haffir.  Bccl.  Rep.  653. 

Where  the  testatrix  lost  her  will  and  directed  the 
scrivener  to  prepare  another  to  take  its  place,  and 
to  keep  it  to  prevent  it  from  belnff  lost,  and  her 
husband  induced  bim  to  irlve  it  up  about  two 
weeks  before  she  died,  and  it  could  not  he  found 
after  her  death,  it  was  a  question  for  the  jury 
whether  or  not  the  will  was  destroyed.  Re  Soule, 
40  N.  Y.  S.  R.  000. 

And  tbe  probate  of  a  draft  of  a  first  codicil  was 
refused  where  a  will  and  second  codicil  were  found, 
but  tbe  first  codicil  could  not  be  found,  altbough 
the  residuary  legatee  who  would  be  prejudiced  by 
the  draft  formiufir  part  of  the  probate  hud  con- 
sented to  its  probate.  Tbe  court  held  that  the 
presumption  of  revocation  was  not  overcome. 
Goods  of  Sbnw,  1  Swab.  &  T.  02. 

So,  in  Brown  v.  Brown,  8  El.  &  Bl.  870,  27  L. 
J.  Q.  B.  N.  S.  178,  4  Jur.  N.  8.  188,  It  was  said 
that  parol  evidence  was  admissible  to  prove  a 
lost  will,  the  weight  of  which  evidence  was  to  be  a 
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had  Id  the  course  of  adminiatratiOD,  and  after  ad- 
mloisiratlOQ  graoted. 

(January  7, 1807  J 

ERROR  lo  the  District  Court  for  Lancaster 
County  to  review  a  judgment  refusing 
probate  to  the  will  of  John  J.  Turner,  de- 
ceased.   Affirmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs.  Marquette*  Deweese»  ft  Hall» 
and  G.M.Lambertson  for  plaintiSfs  in  error. 


Mfssrs,  Sawyer*  SnelU  ft  Frost  and 
Charles  O.  Whedon,  for  defendants    Id 

error: 

The  burden  lies  on  the  proponents  to  show 
that  the  will  cannot  be  found,  and  that  a  dili- 
fieni  but  unsuccessful  search  hns  been  made 
for  it. 

Merecr  v.  Mackin,  14  Bu^h,  439. 

When  the  proof  fails  to  show  that  a  will 
last  known  to  have  been  in  the  possession  of 
the  testator  was  not  among  his  effects  at  his 
death,  there  is  no  presumption  either  that  he 
had  or  that  he  had  not  destroyed  lianimoreto- 


question  for  the  jury.  But  tbe  will  was  not  estab- 
lished in  tbis  case  because  tbe  presumption  that  it 
was  destroyed  by  tbe  testator  was  uut  overcome. 

And  in  Dawson  v.  Smith.  8  Hoiiet.  (Del.i  SS.^  it 
was  held  tbat  proof  of  tbe  execution  of  a  will  and 
of  its  contents,  and  a  diltprent  searcb  for  it  after 
tbe  deatb  of  the  testator  without  its  baviuflr  been 
found,  was  suffioieut  (ground  for  tbe  admission  of 
parol  evidenoe  to  prove  tbe  substance  and  con- 
tents, and  tbe  presumption  that  tbe  testator  de- 
stroyed tbe  will,  because  it  wus  not  found,  was 
purely  a  question  of  fact  to  be  determined  by  tbe 
Jury. 

And  wbere  a  will  was  lost  or  destroyed  In  the 
testator^s  lifetime,  and  its  loss  was  known  to  bim 
montbs  before  bis  deatb,  tbe  probate  of  tbe  same 
could  not  be  cstabllsbcd  by  evidence  of  its  con- 
tents.   Dcaves's  Estate,  110  Pa.  %\2. 

And  before  prokxite  of  a  lost  will  was  allowed 
tbe  oourt  required  tbat  an  advertisement  be  made 
oirering  a  reward  for  tbe  production  of  the  will. 
Gtoods  of  CallaKban,  Ir.  L.  B.  18  Eq.  245. 

But  where  tbe  testator  bad  stopped  before  be 
hnd  torn  tbe  will  in  pieces  It  was  no  revocation. 
Doe,  Perkes,  v.  Perkes,  8  Barn,  ft  Aid.  488. 

And  tbe  fact  tbat  a  testator  knew  a  few  days  be- 
fore bis  death  tbat  bis  will  was  lost,  was  not  suffl- 
oientto  make  tbe  deduction  tbat  tbe  will  was  re- 
voked, allbousrh  be  did  not  renew  it  in  writing. 
Steele  v.  Price,  6  B.  Hon.  68. 

And  tbe  presumption  tbat  a  will  was  destroyed 
did  not  arise  wbere  the  evidenoe  did  not  satisfy 
tbe  court  tbat  it  was  not  in  existence  at  tbe  time 
of  tbe  testator*a  death.  Finch  v.  Finch,  L.  R.  1 
Prob.  &  Div.  871,  86  L.  J.  Prob.  N.  8. 78, 16  L.  T.  N.  a 
268,15  Week.  llep.  797. 

Tn  Re  Waldron,  19  Misc.  883.  tbe  question  of  tes- 
tator*s  competency  when  he  destroyed  bis  will  wms 
involved,  but  such  questions  do  not  come  witbin 
the  scope  of  this  note. 

b.  Bur€ien  of  proof. 

The  burden  of  proof  is  on  tbe  propounders  of  a 
lost  or  destroyed  will  to  sbgw  tbat  it  was  in  exist- 
ence at  tbe  death  of  tbe  ailetrod  testator,  or  was  de- 
stroyed in  bis  lifetime  wiibout  bis  consent  or 
knowledge,  in  order  to  overcome  tbe  presumption 
of  revocation. 

Tbelefrai  presumption  where  the  will  to  last  seen 
in  the  possession  of  tbe  testator  and  cannot  be 
found  after  bis  deatb  is  tbat  be  destroyed  it  for 
tbe  purpose  of  revocation,  and  tbe  burden  of  proof 
is  on  tbe  propounders  to  overthrow  tbat  presump- 
tion. A«N1ebols.40  Hun,  887;  Ck)1lyer  v.  Coilyer. 
110  N.Y.  481;  Idley  v.  Bowen,  11  Wend.  2^7;  Betts 
▼.  Jackson,  Brown,  6  Wend.  178;  Holland  v.  Ferris, 
%  Bradf.  834;  Knapp  v.  Knapp,  10  N.  Y.  276;  Hchultz 
v.  6cbultz.a')  N.  V.  653.  01  Am.  Dec.  88:  Hatch  v. 
Slsman.  1  Dem.  510;  Loxley  v.  Jackson.  8  Philiim. 
Eocl.  Uep.  128;  Behrens  v.  Bebrens,  47  Ohio  Rt  823; 
Foster's  Appeal.  87  Pa.  67,  80  Am.  Rep.  840:  Minkler 
V.  Minkler.  14  Vt.  126;  Minor  v.  Guthrie  (Ky.)  4  8. 
W.  179:  Wanrent  v.  Hollinirs,  4  Havff.  Eccl.  Rep. 
245;  Lillie  v.  Liliie,  8  Hagrff-  Kcd.  Uep.  184;  Pinbal. 
low  V.  Robinson,  8  Hagfr.  Eccl.   Rep.   188,  note; 
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Jaques  v.  Horton,  7*}  Ala.  238:  Saunders  v.  Saun- 
ders, 6  Notes  of  Cases,  518;  Keweli  v.  Homer,  120 
Mtiss.  277:  Fuentes  v.  Gaines,  25  La.  Ann.  8Si.  8 
Woods,  77:  Elarris  v.  Harris,  10  Wash  555. 
^  So,  in  Gurduer's  Estate.  164  Pa.  420,  it  was  held: 
''The  burden  baviiifr  been  on  thepropoDeotaio  tbis 
case  to  overcome  tbe  presumption  of  revocation 
whicb  sprang  out  of  the  fact  that  the  will,  which 
Lot  Gardner  admittedly  executed,  could  noC  be 
found  at  bis  deatb,  made  not  only  testator^s  char- 
acter, conditions,  acta,  and  declaratinns.  but  the 
conduct  and  interosts  of  those  who  were  around 
him,  from  and  after  tbe  date  of  bis  will,  legitimate 
subjects  of  inquiry.** 

And  where  a  will  was  executed  in  duplicate,and 
tbe  one  tbat  was  in  tbe  poesession  of  tbe  testator 
before  bis  death  was  not  found  after  bis  decease, 
the  burden  of  proof  was  upon  tbe  executor  set- 
ting up  tbe  duplicate  to  show  tbat  the  testator  bad 
not  destroyetl  the  one  in  bis  possession,  and  tbat  be 
did  not  intend  also  to  annul  the  duplicate.  Cohin 
V.  Fraser,  2  Hagg.  Eccl.  Rep.  266. 

So,  the  bui*den  of  prouf  was  upon  the  propound- 
ers endeavoring  to  estabiisb  a  lost  will,  to  show 
tbat  tbe  will  was  in  exiatence  at  tbe  time  of  the 
tesfator^s  death,  or  tbat  It  was  fraudulently  de- 
stroyed in  bis  lifetime,  under  N.  Y.  Code  Civ.  Proc 
8  1865,  providiniT  that  the  plaintiff  is  not  entitled  to 
a  judgment  establishing  a  lost  or  det^troyed  will, 
unless  tbe  will  was  in  existence  at  the  time  of  tbe 
testator's  death  or  was  fraudulently  destroyed  in 
his  lifetime.    Perry  v.  Perry.  49  N.  Y.  S.  B.  291. 

So.  under  this  section,  wbere  a  will  could  not  be 
found,  tbe  burden  of  proof  was  on  the  propound, 
era  of  tbe  will  to  show  by  proo^  clear  and  con  vine 
inar,  not  only  in  respect  to  tbe  provisions  of  tbe 
will,  but  that  it  was  in  existence  nt  the  time  of  the 
testator's  deatb.    Kahn  v.  Hoes.  14  Misc.  63. 

o.  IWbutlinQ  vrtfwmpiion. 

In  order  to  lay  tbe  grounds  for  secondary  evi- 
dence of  the  contents  of  a  will,  and  in  order  to 
overcome  tbe  presumption  tbat  the  will  was  re- 
voked wbere  it  cannot  b*  found,  it  is  neceseary  to 
show  that  tbe  will  bud  been  surreptitiously  de- 
stroyed before  tbe  testator's  death,  or  that  be  de- 
stroyed it  when  he  was  of  unsound  mind,  or  tbat  it 
cannot  be  found  and  tbat  it  was  out  of  the  power 
of  the  testator  to  have  access  to  the  place  wliera 
such  will  was  deposited,  or  that  it  was  In  exist- 
ence at  the  time  of  his  death. 

So.  tbe  presumption  that  tbe  will  was  destroyed 
by  the  testator  animn  revocandi  was  rebutted, 
wbere  it  was  sbown  that  it  was  deposited  by  tbe 
testator  with  a  custodian,  and  tbat  the  testator 
did  not  thereafter  have  it  in  his  possession,  or 
have  access  to  it.  ftobultz  y.  SchuUz,  85  K.  Y.668, 
81  Am.  Deo.  88. 

So,  where  the  presumption  of  revocation  from 
the  fact  tbat  the  will  was  not  found  whs  rebutted 
by  circumstantial  evidence,  a  duplicate  will  was 
prot)ated.  Saunders  v.  Saunders,  6  Notes  of  Oases. 
518. 

And  the  presumption  that'the  testatrix  bad  de> 
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eandi.  Id  such  cases,  it  is  simply  &  question 
of  fact. 

The  court  left  it  to  the  Jury  to  decide  from 
all  the  evidence  whether  or  not  the  deceased 
left  an  unrevoked  will.    This  was  proper. 

Podmore  v.  WAatton,  8  Swab.  &  T.  451; 
:Fineh  v.  Finch,  16  L.  T.  N.  8.  268. 

There  was  no  competent  testimony  as  to  the 
contents  of  the  will  alleged  to  have  been  made 
by  Dr.  Turner. 

The  testimony  of  the  witness  Curtis  as  to 
conversation  between  himself  and  Dr.  Turner 
'was  inadmissible  as  evidence  under  the  pro- 


visions of  the  statute  above  quoted.  Mr. 
Curtis  was  pastor  of  the  church,  and  in  that 
capacity  visited  Dr.  Turner  during  his  last  ill- 
ness. 

When  objection  is  made  to  the  testimony 
of  a  minister  of  the  gospel  as  to  communica- 
tions made  to  him  by  a  member  of  his  church, 
the  question  of  the  admissibility  of  the  testi- 
mony is  to  be  determined  by  the  same  rule  that 
is  applied  where  objection  is  made  to  the  testi- 
mony of  an  attorney  as  to  communications 
made  by  his  client,  or  a  physician  where  a 
communication  has  been  made  by  a  patient. 


etroyed  her  will  with  Intention  to  revoke  was  re- 
butted by  evidence  Indlcatinir  that  tbe  admioistra- 
tor  bad  suppressed  or  destroyed  it,  and  tbe  testa- 
trix was  too  til  to  have  access  to  the  place  where 
tbe  will  was  kept.  Podmore  v.  Wbatton,  8  Swab. 
&T.44«,88  li.  J.Prob.N.8.143,10  Jur.  N.  8.  750, 10 
L.  T.N.  8.754. 

The  presumption  of  revocation  was  overcome 
where  tbe  tesiamentary  intention  of  tbe  testator 
^as  shown  to  exist  up  to  time  of  bis  death,  and  be 
was  unable  to  have  access  to  tbe  place  where  his 
will  was  kept.    ScoflTKlns  v.  Turner,  98  N.  C.  185. 

And  the  probate  of  tbe  draft  of  a  will  was  proved 
where  tbe  will  could  not  be  found,  and  the  pre- 
sumption of  revocation  was  overcome  by  many 
drcumstanoes  tending  to  nesrative  tlie  presump- 
tion. This  was  shown  byalfectlon  manifested  by 
tbe  deceased,  tbe  way  tbe  wUl  was  made  under  tbe 
Influence  of  that  feeling  a^  expressed  at  that  time 
and  afterwards,  and  by  proof  that  tbe  testatrix 
never  expressed  a  desire  to  benefit  by  her  will  any 
otherp,and  that  she  knew  that  her  children  would 
receive  no  part  of  her  property  if  she  died  intes- 
tate. Patten  v.  Poulton,  1  Swab.  &  T.  66, 27  L.  J. 
Prob.  N.  S.4L  4  Jur.  N.  &  841. 

And  tbe  presumption  of  revocation  was  over- 
come where  it  bad  been  admitted  on  tbe  morning 
after  the  testator's  death  that  the  will  was  in  tho 
hoose  and  tbe  will  could  not  be  found,  and  tbe 
party  making  tbe  admission  was  Interested  inliav- 
Ing  the  will  su  ppressed.  Brown  v.  Brown,  10  Yerg. 
84. 

In  Oolvin  V.  Fraser,  2  Hairg.  Ecd.  Rep.  S86,  it  was 
■aid  that  the  presumption  that  a  will  was  destroyed 
by  the  testator  where  It  could  not  be  found  after 
bia  death  may  be  rebutted  by  a  strong  combina- 
tion of  clrcumstanoea  leading  to  a  moral  convic- 
tion that  the  deceased  did  not  do  the  act,  or  it  may 
be  established  by  direct  positive  evidence,  such  as 
proving  tbe  existence  of  tbe  instrument  after  tbe 
tesiator^s  death,  or  by  proving  that  he  himself  de- 
atrviyed  It  when  of  unsound  mind  or  that  It  waa 
fraudulently,  destroyed  by  some  other  person. 
But  under  this  last  supposition  tbe  proof  should 
be  dear  to  overcome  the  presumption  of  inno- 
cence. 

So.  in  Minkler  v.  Minkler,  14  Vt.  126,  a  will  was 
e»tablished  where  such  evidence  was  produced  as 
aatiefled  the  court  tbat  although  tbe  wiU  had  lieen 
de«i  royed  by  someone  l>ef ore  the  death  of  the  tes- 
tator it  was  not  with  bis  privity. 

Where  a  will  Is  destroyed  by  the  testator,  tbe 
presumption  of  revocation  may  be  overcome  by 
evirlenco  ^h/^wing  tbat  the  testator  had  not  sufR- 
cient  capacity  to  revoke  his  will,  and  tUfe  tbe  will 
may  be  established  by  proper  proof  of  Its  execu- 
tion and  oonusnis.  So,  where  a  will  is  attempted  to 
be  revoked  by  destruction  and  tbe  revocation  is 
not  in  accordance  with  a  statute,  as  where  some- 
one not  in  tbe  testator's  presence  attempts  to  de- 
stroy a  will  claiming  that  be  authorised  such  de- 
struction. 

So.  where  a  will  was  duly  executed  and  destroyed 
in  the  lifetime  of  the  testator  when  he  was  in  a 
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condition  not  to  be  able  to  revoke  a  will,  it  was  es- 
tablished on  satisfactory  evidence  of  its  destruc- 
tion and  of  its  contents.  Idley  v.  Bowen,11  Wend. 
227. 

And  in  Hook  v.  Pratt,  8  Hun,  108,  it  was  held  that 
under  2  N.  Y.  Rev.  Stat.  tit.  1,  chap.  6,  8  68.  provid- 
ing that  whenever  a  will  be  lost  or  destroyed  by 
accident  or  design  tbe  court  of  chancery  sbaU  have 
power  to  establish  the  same,  and  8  67,  providing 
tbat  no-such  will  shall  be  proved  as  a  lost  or  de- 
stroyed will  unless  tbe  same  shall  be  shown  to  have 
been  in  existence  at  the  time  of  the  death  of  tbe 
testator  or  be  shown  to  have  been  fraudulently 
destroyed  in  bis  lifetime,  it  was  held  tbat  upon  due 
proof  tbat  tbe  testator  had  destroyed  certain 
dausesof  his  will  while  he  was  of  unsound  mind 
tbe  same  would  be  established. 

So,  a  will  and  codicil  were  probated  where  the 
testator  in  a  tit  of  insanity  tore  tbe  codicil  in  pieces, 
but  the  pieces  were  preserved,  and  tbe  testator 
afterwards,  on  being  restored  to  bis  right  mind 
regretted  the  act  of  attempted  destruction.  Bor- 
lase  V.  Borlase,  4  Notes  of  Cas.  106. 

And  a  will  was  probated  where  the  testator  tore 
bis  will  in  pieces  after  its  execution  and  while  be 
was  In  a  delirium,  and  the  pieces  were  preserved, 
and  on  his  recovery  he  bad  made  declarations  tbat 
he  was  very  sorry  for  what  be  had  done  and  In- 
tended to  make  another  will.  Brunt  v.  Brunt,  L. 
ft.  8  Prob.  A  Dlv.  87, »  L.  T.  N.  S.  808,21  Week.  Rep. 


8o,  where  tbe  testatrix,  who  tore  up  and  de- 
stroyed a  will  previously  executed  by  her,  was  in 
such  a  condition  and  laboring  under  an  excitement 
which  prevented  her  from  having  a  reasonable  in- 
tention of  revocation,  such  act  was  held  not  to  be 
a  revocation  of  the  will.    Re  Forman,  64  Barb.  274. 

Tbe  presumption  tbat  a  will  was  destroyed  by 
the  testator  where  it  had  been  executed  and  could 
not  be  found  after  bis  death  did  not  apply  where 
tbe  testator  became  insane  after  the  execution  and 
continued  Insane  to  the  time  of  bis  death,  and  the 
burden  of  showing  the  will  was  destroyed  was  on 
tbe  party  setting  up  tbe  revocation,  and  tbe  will 
was  established  by  proof  of  a  c(  pr.  Sprlgge  v. 
Sprlgge.  L.  R.  1  Prob.  &  Div.  006,  8b  L.  J.  Prob.  N. 
8.  4. 19  L.  T.  N.  S.  462, 17  Week.  Bep.  8. 

And  a  will  was  established  where  it  was  destroyed 
by  tbe  testator  through  fraud  and  undue  influence. 
Voorbis  V.  Voorbis,  60  Barb.  110. 

And  tbe  codicil  of  a  will  was  probated  where  It 
bad  been  burned  by  testatrix*s  orders  but  not  In 
her  presence,  and  its  contents  were  proved  by  tbe 
draftsman  who  bad  a  copy,  and  by  tbe  attesting 
witness  and  by  another  party  who  bad  read  the 
codicil  before  it  was  burned,  and  believed  tbe  draft 
to  be  a  correct  copy.  Goods  of  Dadds,  Deane  &  S. 
Bed.  Rep.  200. 

Tn  Wilmot  v.  Talbot,  8  Harr.  A  ATH.  2,  1  Am. 
Dec.  874,  In  an  action  of  ejectment  where  evidence 
of  a  daughter-in-law  of  the  testator  was  offered  to 
prove  tbe  destruction  of  a  will  and  its  contents.  It 
was  held  that  she  was  a  competent  witness  to  prove 
the  destruction  of  the  will  by  her  husband,  where 
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In  order  to  exclude  &  privileged  comiiiuDi- 
catioD,  it  is  not  necessary  to  first  prove  tbat 
the  communicatioD  was  proper  or  DecessHry  to 
enable  tbe  iniDister,  pbysiciaii,  or  attorney  to 
discbarge  tbe  functions  of  bis  office:  tbat  will 
be  presumed  from  the  relationsbip  of  tbe  par- 
ties. 

Edington  ▼.  Mutual  L.  Ins.  Co.  67  N.  Y. 
185;  Fteney  ▼.  Long  Island  R.  Co.  116  N.  Y. 
875, 5  L.  R.  A.  644;  Penns'/lrania  Co.y.  Marion, 
128  Ind.  415,  7  L.  R.  A.  687. 

Sucb  communications  made  to  a  pbysician 
or  surgeon  are  confidential,  and  cannot  be  dis- 
closed. 


fleuston  ▼.  Simpson.  115  Ind.  62;  Westorer  t. 
jSfna  L,  Ins.  Co.  99  N.  Y.  56.  52  Am.  Hep.  1; 
LodfTY.  Whelpley.  Ill  N.  Y.  269;  Parlur  ▼. 
Caiier,  4  Blimf.  278,  6  Am.  Dec.  518. 

Tbe  testimony  of  Capt.  Scott  was  inadmis- 
sible for  two  reasons — ^flrst.  because  be  was 
tbe  attorney  for  Doctor  Turner,  and  should 
not  have  been  permitted  to  discloM  any  com- 
munications made  to  him  by  hb  client 

Morris  v^  Coin.  89  La.  Ann.  712;  iMfer  t. 
Whelpley.  Ill  N.  Y.  289;  He  Col^an,  111  N. 
Y.  220;  Bacon  y.  Frisbie,  80  N.  Y.  894,  86  Am. 
Rep.  627;  Hoot  v.  Wrig/U,  84  N.  Y.  72. 88  Am. 
Rep.  495;  Sweet  v.  Owens,  109  Bio.  1. 


sbe  bad  relinquished  ber  lifrbt  of  dower,  and  the 
will  devised  the  laod  to  the  ffruodchlld  of  tbe  tes- 
tator. 

Id  Morris  v.  Swaney,  7  HeU k.  601,  there  was  evl- 
dcnce  suffiolent  to  uveroome  tbe  presumption  of 
revooatlon. 

The  presumption  of,  revocation  ari^inirfrom  tbe 
failure  to  find  a  will  ml^bt  be  ivbutted  by  evi- 
deooe.  Davis  v.  SJffoumey,  8  Met.  487;  Legare  v. 
Ashe,  1  Bay,  404. 

And  evidence  of  tbe  scrivener  of  the  contents  of 
a  will  wblcb  he  bad  prepared  for  tbe  deceased  be- 
fore his  death  should  have  been  received,  where 
there  was  some  other  evidence  tending  to  show 
that  It  was  the  same  will  which  had  t)«*en  executed. 
In  this  case  an  aarreement  of  the  parties  dispensed 
with  preliminary  proof  of  destruction  or  loss. 
Ford  V.  Teagle,  62  Ind.  6L 

Tbe  presumptioQ  of  revocation  did  not  apply 
where  the  will  was  left  with  a  solicitor,  and  the 
testator  bad  no  access  to  it,  and  the  will  could  not 
be  found  after  the  testator's  death.  Uildreth  v. 
Bobillenger,  10  N.  J.  Bq.  197. 

And  the  presumption  of  revocation  did  not  hare 
to  be  rebutted  by  three  witnesses  which  number 
was  required  to  prove  the  contents  of  a  will,  but 
miffht  be  overcome  by  such  other  evidence  as  sat- 
IsfltKl  the  jury.  Kitchens  v.  Kitchens,  89  Ga.  108,99 
Am.  Deo.46& 

But  evidence  of  the  contents  was  not  admissible 
where  the  will  was  not  shown  to  have  been  fraudu- 
lently destroyed  before  the  testator*s  death,  or  lost 
or  destroyed  after  his  death,  although  tbe  execu- 
tion of  a  will  was  duly  proved  by  the  subscribing 
witnesses,  and  that  the  testator  was  competent. 
Knapp  V.  Knapp.  10  N.  7.  276. 

And  parol  evidence  of  the  contents  of  a  will  was 
not  authorized  where  tbe  deceased  said  he  had 
made  a  will,  and  his  housekeeper  was  a  daufrbter 
having  an  interest  ad^'erse  to  tbe  will,  and  tbe 
same  could  not  be  found  in  a  search  made  three 
days  after  bis  death,  under  2  N.  Y.  Rev.  Stat.  68. 
1 67.  providing  that  no  will  shall  be  proved  as  a  lost 
or  destroyed  will  unless  proved  to  have  been  In 
existence  at  the  death  of  testator  or  be  shown  to 
have  been  fraudulently  destroyed  in  his  lifetime, 
nor  unless  its  provisions  shall  be  clearly  and  dis- 
tinctly proved  by  at  least  two  credible  witnesses,  a 
correct  copy  or  draft  being  equivalent  to  one  wit- 
ness.   Knapp  V.  Knapp,  10  N.  T.  S76. 

And  in  establishing  and  probating  a  lost  will,  the 
loss  of  the  instrument  should,  except  in  rare  in- 
stances, be  proved  before  evidence  is  received  of 
its  contents;  but  the  order  of  evidence  was  held  to 
be  within  the  control  of  the  presiding  judge* 
Conoly  V.  Oayle.  61  Ala.  116. 

And  before  parol  evidence  could  be  given  of  tbe 
contents  of  a  will  alleged  to  be  destroyed,  where 
there  was  not  sufficient  evidence  to  warrant  the 
conclusion  of  Its  destruction,  it  must  be  shown 
that  tbe  party  has  made  diligent  search  and  in- 
quiry after  the  will  where  it  would  probably  be 
found.    Eure  v.  Pittman,  3  Hawks  (N.  C.)  804. 
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So,  a  new  trial  was  granted  where  a  lost  will  was 
proved,  but  the  propounders  did  not  show  that 
they  had  made  diligent  searcb.  Dan  ▼.  Bruwo,  4 
Cow.  488L 16  Am.  Dec.  886. 

And  it  was  necessary  to  prove  tbat  a  will  was 
lost,  spoliated,  or  destroyed  subsequently  to  tbe 
death  of  tbe  testator,  in  order  to  establish  the 
same,  under  6waa*s  (Ohio)  Stat.  Rev.  ed.  IIUD.  1 47, 
providing  that  the  several  courts  of  common  pleas 
shall  have  the  power  to  probate  any  lost  will  and 
testament,  where  such  original  will  had  been  lost, 
spoliated,  or  destroyed  subsequently  to  tne  death 
of  sucb  testator.    Be  Sinclair,  5  Ohio  St.  280. 

And  parol  evidence  of  tbe  contents  of  a  will  ms 
not  admifislble,  where  it  was  not  satisfactorily 
proved  that  the  will  was  lost.  Jacluun,  Bush,  v. 
Hasbrouck,  12  Johns.  102. 

d.  Declarations^ 

Some  cases  bold  that  declaratinns''of  the  testator 
are  admissible  in  evidence  to  overcome  or  to  sus- 
tain the  presi^mption  of  revocation,  arising  from 
the  inability  to  And  a  will  which  was  In  extsienoe 
prior  to  the  teatator^s  death.  But  there  Is  some 
conflict,  and  some  oases  deny  this  rule.  And  it  is 
generally  held  tbat  declarations  alone  are  insuiB- 
ciOBt  to  overcome  this  presumption. 

Tbe  declarations  of  the  testator  were  admissible 
to  overcome  tbe  presumption  that  a  will  was  re- 
voked by  destruction  by  tbe  testator  where  tbe 
alleged  will  could  not  be  found.  Tucker  v. 
Whitehead,  60  Miss.  604;  Tynan*  v.  Paschal.  27 
Tex.  286,  84  Am.  Dec.  619;  Re  Paae,  118  III.  sn,  80 
Am.  Kep.  805;  Patterson  v.  Hickey.  82  Oa.  156; 
Behreos  v.  fiehrens,  47  Ohio  Su  833;  Wblteley  r. 
King.  17  C.  a  N.  S.  766. 10  J  ur.  N.  a  1079, 11 L.  T.  N.S. 
342,  18  Week.  Rep.  88;  South  worth  v.  Adams.  II 
Bif s.  257;  Keen  v.  Keen,  L.  a  8  Proh.  &  Div.  106.  I2 
L.  J.  Prob.  N.  a  61,29  L.  T.  N.  &  247:  fte  Johnson,  40 
Conn.  687;  Bauskett  v.  KeItt,  22  8.  G.  187;  Betta  v. 
Jackson,  Brown,  6  Wend.  173,  per  Cliancellor  Wal- 
worth: Durant  v.  Ashmore,  2  Kich.  L.  184,  but  see 
Waterman  v.  Whitney,  11  N.  Y,  157, 62  Am.  Dec. 71, 

So,  where  a  will  was  found  In  an  old  barrel,  torn 
in  pieces,  evidence  of  the  declarations  of  the  testa- 
trix was  admissible  to  determine  whether  or  not  It 
bdd  been  destroyed.  Lawyer  v.  Smith,  8  Mich.  411, 
77  Am.  Dec.  480. 

So,  in  an  action  of  partition  where  tbe  due  exe- 
cution of  a  will  was  proved,  it  was  held  that  decla- 
rations of  the  testator  at  the  time  of  his  death 
should  bave  been  admitted  to  prove  ttmt  ihe  will 
was  still  In  existence  and  bad  not  t)eeo  canceled  by 
him.  Reeves  v.  Booth,  2  Mill,  Const.  334, 12  Am. 
Dec.  679. 

And  in  Youse  v.  Forman,  5  Bush,  887.  where  a 
win  was  found  with  tbe  name  ot  the  testator  cut 
oif  tbe  paper,  it  was  held  that  the  presumption  of 
revocation  might  be  strengthened  by  extrinsic  evi- 
dence  of  declaxatioua  to  show  the  Inteatian  of  the 
testator. 

So,  where  the  presumption  that  the  testator  da- 
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Second,  because  be  claimed  to  bave  been  one 
of  the  executors  named  In  the  proposed  will, 
and  therefore  bad  a  direct  legal  interest  in  the 
result  of  the  proceedinjr,  by  which  it  was 
■ought  to  bave  the  will  admitted  to  probate. 

Ma^'tom  ▼.  Sehmela,  13  Neb.  73. 

Clark  was  not  a  competent  witness  as  to  any 
conversations  be  may  bave  bad  with  the  de- 
ceased, because  be  also  claimed  to  be  an  exec- 
utor, and  bad  the  same  interest  in  the  result 
that  Scott  bad. 

The  contents  of  this  alleged  will  could  not 
be  shown  by  the  declsrations  of  the  deceased. 

C/tMolm  V.  Ben,  7  B  Mon.  412;  Gdliffan  v. 


McKernan,  2  Dcm.  421;  Whart.  Ev.  S  092; 
Mercer  v.  MaeHn,  14  Bush.  442;  Clark  v.  Mor- 
ion, 5  Rawle,285.  2sAm.  Dec.  670;  Pemberlon 
V.  Pembertan,  18  Ves.  Jr.  818. 

Even  in  Sugden  v.  Lord  8t.  T£ovard$,  L.  R. 
1  Prob.  Diy.  154,  it  was  not  held  that  the  di*c- 
larations  of  St.  Leonards,  mane  after  the  execu- 
tion of  his  vein,  were  sufficient  in  themselves 
to  prove  its  contents. 

The  subject  of  the  admission  and  exclusion 
of  parol  declarations  of  a  testator  falls  iuto  six 
classes: 

1.  They  are  not  admisjtible  to  prove  a  revo- 
cation of  a  legal  will,  except  when  accompRny- 


sfmj-ed  bis  will  was  strenirtbened  by  parol  evi 
deoce  In  bis  decJaratioos  aod  of  his  increased  at- 
Cacbment  for  bis  wife,  and  was  not  overcome  by 
other  evideuce,  an  engrossed  draft  of  the  will  was 
refused  probate.  Lillle  v.  Lilite,  8  Hagv.  Eiool. 
Hep.  194. 

8o,  In  Weeks  ▼.  MoOetb,  14  Ala.  474,  the  declam- 
tloDS  of  the  testator  were  admissible  to  sireofrtbeo 
cur  renel  the  preBumption  of  revocation  arising 
from  the  inability  to  find  the  will. 

And  tbe  presumption  of  revocation  was  over- 
come by  declaratlODS  of  tbe  testator  corroborated 
by  other  evidence.  Suirden  v.  Lord  St.  Leonards, 
L.  It.  I  Prob.  Div.  KM.  45  L.  J.  Prob.  N.  8. 19,  84  L. 
T.  N.  a  MB,  24  Week.  Rep.  470. 

So,  tbe  presumption  that  the  wUl  was  revoked 
was  overcome  where  the  testator  a  abort  time  be- 
fore bis  death  sealed  a  package  containioir  his  will, 
inscribed,  **Pour  ilre  (mverten  ea$  de  mori'**  and 
nsade  declarations  up  to  tbe  time  of  his  death,  and 
bad  centered  all  his  affections  on  his  only  dauirbter 
provided  for  in  the  will.  Gains  v.  Lizardi,  8  Woods, 
77. 

And  where  a  dopllcate  second  wfll  was  retained 
by  tbe  testatrix  but  was  not  fortbcomingr  at  her 
death,  the  presumption  of  revocation  was  over- 
come by  declarations  and  other  drcumsunces. 
Saunders  v.  Saunders,  6  Notes  of  Cuses,  618. 

And  where  declarations  of  tbe  testator,  and  his 
conductupto  the  evening  of  bis  deatb,  indicated 
ttiat  he  bad  not  destroyed  bis  codicil,  and  overcame 
the  presumption  of  revocation.  Davis  v.  Davis,  2 
Add.  Ecd.  Etep.  228. 

And  tbe  testator's  declaration  that  his  will  was  in 
his  truck  as  he  started  on  a  journey  was  suffi- 
cient to  overcome  the  presumption  of  its  revoca- 
tion, where  he  died  before  reacbintrbis  destination 
and  the  will  could  not  be  found  in  tbe  trunk. 
South  worth  v.  Adnms,  11  Diss.  266. 

Declarations  of  the  testator  that  he  would  burn 
bis  wilt,  followed  by  declaradons  that  be  did  burn 
it,  were  conHrmatory  of  tbe  presumption  of  revo- 
cation. Rickards  v.  Mumford,  2  PbiUlm.  Ecd. 
Uep.  28. 

But  where  a  will  was  canceled  by  mutilation,  and 
It  was  uncertain  when  the  cancelation,  took  place, 
a  statement  in  a  letter  found  with  tbe  will  refer- 
rinjr  to  her  will,  and  loose  declarations  that  she  had 
made  a  wilL  were  not  sufBcient  to  overcome  the 
pfosumpcion  of  revocation.  Re  White,  25  N.  J.  Eq. 
SOI. 

And  a  will  was  not  probated  where  it  could  not  be 
found  after  tbe  testator*s  deatb,  and  declarations 
of  tbe  testator  as  to  bis  intentions  and  contents  of 
tbe  will.  Which  were  held  to  be  admissible,  were  re- 
butted by  other  dedaratlons  that  he  had  destroyed 
tbe  will  and  did  not  intend  to  leave  tbe  property 
aa  indicated  by  tbe  will.  Keen  v.  Keen.  L.  R.  8 
Prob.  ft  Div.  lOS,  42  L.  J.  Prob.  N.  S.  61, 29  L.  T.  N. 
8. 247. 

Evidence  of  vague  declarations  of  the  testator 
that  be  had  destroyed  tbe  will  was  held  inadmissi- 
ble, and  tbe  probate  of  a  will  which  had  been  cut 
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in  pieces  was  iri-anied,  where  tbe  court  din  not  be- 
lieve tbe  evidence  of  a  witness  to  the  eiTect  that 
this  bad  been  done  by  tbe  testator  for  the  purpose 
of  revocation.  Staines  v.  Stewart,  2  Swab.  &  T.  960, 
81  L.  J.  Prob.  N.  S.  10.  8  Jur.  N.  8.  440. 

And  a  will  was  refused  probate  where  the  only 
evidence  tending  to  overcome  the  presumption 
that  it  was  destroyed  bv  the  testator  nntmorevo- 
earuXl  was  tbe  declarations  of  the  testator,  where 
a  will  was  found  after  the  testaior^s  death  in  his 
private  drawer  with  tbe  first  pesrerorn  off  and  ab- 
sent.   Williams  V.  Jones.  7  Notes  of  Coses,  108. 

And  tbe  probate  of  a  will  was  refused  where  it 
was  found  the  morning  after  tbe  day  he  died  under 
the  bolster  of  his  bed  with  his  signature  torn  off« 
although  tbe  deceased  had  made  declarations  up 
to  tbe  time  of  his  deatb  to  one  witness,  as  to  his 
satisfaction  in  regard  to  executing  bis  wilL  Goods 
of  Lewis,  1  Swab.  A  T.  8U  27  L.  J.  Prob.  N.  S.  81, 4 
Jur.  N.  S.  248. 

So.  tbe  probate  of  a  will  was  denied  where  a  will 
was  proved  to  have  been  executed,  and  evidence 
of  declarations  of  testator  up  to  a  short  period  l>e- 
fore  bis  death  showed  that  he  had  a  will,  but  there 
was  no  satisfactory  proof  that  be  had  a  will  at  the 
time  of  bis  death,  or  that  it  had  been  destroyed 
previous  to  that  time.  Appling  v.  Eades,  1  Gratt. 
288. 

And  under  N.  Y.  Code  Civ.  Proc.  1 183&,  formerly 
2  Rev.  Stat.  68  (3  Rev.  Srst.  6th  ed.  70i,  «  67,  requiring 
tbe  provisions  of  a  lost  or  destroyed  will  to  be 
clearly  proved  by  at  least  two  credible  witot^sses.  a 
correct  copy  or  draft  being  deemed  equivalent  to 
one  witness,  it  was  held  that  tbe  evidence  of  one 
witness  as  to  the  provisioos  of  tbe  wUl  and  the 
copy  or  draft  proved  by  blm  only  was  not  suffi- 
cient: and  it  was  further  held  that  declarations  of 
tbe  testator  as  to  the  contents  of  tbe  will  were  not 
available  for  this  purpose.  It  was  held  that  the 
declaration  of  the  testatrix,  made  before  her  death, 
as  to  tbe  execution  of  a  will,  was  not  sufficieoL  to 
rebut  tbe  presumption  of  its  destruction  by  ber^ 
where  no  will  could  he  found  after  diligent  search 
made  soon  after  her  death.  C6llyer  v.  Collyer,  17 
Abb.  N.  C.  828. 

And  in  Eighmy  v.  People,  79  N«  Y.  546,  it  was  held 
that  the  offer  to  prove  the  declarations  of  tbe  de- 
ceased after  tbe  alleged  destruction  of  the  will  was 
properly  overruled,  for  the  reason  that  such  doc- 
larations  were  not  accompanied  by  acts,  and  in  no 
way  constituted  a  part  of  tbe  res  oetttce. 

In  Waterman  v.  Whitney,  11  N.  Y.  167,  62  Am. 
Dec.  71,  it  was  said  that  the  case  of  Durant  v.  Asli- 
more.  2  Rich.  L.  184.  was  **in  conflict  with  authority 
as  well  as  with  principle.  Tbe  fact  to  be  proved  in 
such  cases  is.  tbe  act  claimed  as  a  revocation,  to- 
gether with  the  intent  with  which  it  is  done,  and  all 
declarations  of  the  testator  which  do  not  accom- 
pany the  act  are  to  be  regarded  as  mere  hearsay, 
and  should  be  treated  as  such.** 

For  declarations,  see  Gardner's  Bstate,  164  Pa. 
420. 

In  Re  Harsh,  46  Hun,  107,  tbe  New  York  cases  on 
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ing  an  act  of  ^evocation  aa  part  of  the  ra 
geatm. 

Qay  V.  Oay,  60  Iowa,  415,  46  Am.  Rep.  78. 

3.  Subsequent  ones  are  ioadmissihle  to  im- 
peach the  validity  of  a  will  for  duress,  or  on 
account  of  some  fraud  or  imposition  practised 
upon  the  testator,  or  for  some  other  cause  not 
involving  bis  mental  condition. 

WaUrman  v.  Whitney,  11  N.  T.  157.  63  Am. 
Dec.  71. 

8.  In  cases  of  insanity  or  undue  influencf*, 
subsequent  as  well  as  prior  declHrations  are 
admissible,  not  as  evidence  of  the  facts  state<l, 
but  only  as  tending  to  show  the  mental  ca- 


pacity of  the  testator  at  the  execution  of  the 
will. 
Boplan  ▼.  Meeker,  28  N.  J.  L.  274. 

4.  When  the  will  is  not  forthcoming,  and  a 
copy  is  submitted  for  probate,  subsequent  dec- 
larations are  admissible  on  the  question  of  the 
existence  of  the  will,  or  of  its  xevocation  by 
the  testator. 

BeArens  v.  Behren9,  47  Ohio  St.  828. 

5.  In  explanation  of  the  proviJ^ions  of  a  will, 
auch  declarations  may  or  may  not  be  adroisaitile: 

(a)  When  the  language  employed  is  clear 
and  unambiguous,  they  are  not. 

(b)  They  are  to  remove  a  latent  ambiguity. 


the  question  of  admissibility  of  deolanitionf  to 
prove  the  ezlstenoeof  a  will  are  ablj  reviewed  as  fol- 
lows: **  But  a  question  arises  upon  ezeepttons  taken 
to  tbe  admission  of  evidence  of  tbe  deolaratloos  of 
tbe  testatrix  made  from  time  io  time  and  up  to  a 
short  time  prior  to  her  death,  to  the  effect  that  she 
bad  a  will  and  by  it  had  irlvon  her  property  to 
Ruth.  Tbts  evidence  was  evidently  ^ven  as  bear- 
Inr  upon  her  inreotlon  as  of  tbe  time  they  were 
made,  and  to  repel  tbe  presumption  that  she  had 
duriuK  tier  life  revoked  tbe  will  (whtota  tt  appeared 
sue  had  made),  and  as  tendintr  to  prore  that  it  was 
n  her  possession  up  to  the  time  of  her  death.  The 
eases  In  this  state  and  elsewhere  are  not  entirely  in 
harmony  on  tbls  question.  In  Dan  v.  Brown,  4 
Cow.  488, 15  Am.  Deo.  a8&.  which  was  a  prooeedinir 
for  the  partition  of  land,evfdenoe  of  this  character 
was  received  without  ot>j6Ctlon,  but  on  review 
Wood  worth.  J.,  remarked  that  he  did  not  lay  any 
stress  upon  tbe  declarations  of  the  testator.  Tbey 
were  made  longr  after  the  execution  of  the  will  and 
shortly  t>erore  bis  death.  They  are  not  evidence 
unlfm  they  relate  to  ttiereagtutcB  or  to  an  act  done.** 
In  Jackson,  Brown,  v.  Betts,  6  Cow.  877,  which  was 
an  action  of  ejectment  Involving  the  considora- 
tion  of  the  same  will,  the  declarations  referred  to 
of  the  testator  were  rejected  and  the  philotiff  non- 
suited, and  altbouflrh  a  new  trial  was  s'ranted  on 
review,  on  tbe  irround  that  the  evidence  was  suf  • 
flci<^nt  to  ffo  to  the  Jury.  Saiherlaoi,  J.,  said:  "The 
declarations  of  the  testator  during  his  last  sickness, 
as  to  tbe  existence  of  bis  will,  and  the  place  where 
it  would  be  tound,  were  incompetent  evidence, 
and  were  properly  rejected  by  the  Judflre.  This 
p3lnt  was  decided  in  Dan  v.  Brown,  4  Cow.  490.  in 
relation  to  this  very  wilL**  Tbe  case  of  Jackson, 
Brown,  v.  Betts,  after  another  trial,  came  up  for 
review  ajirain  (9  Cow.  206),  In  which  the  question 
now  under  consideration  was  not  presented,  but 
the  caM  went  off  on  the  irround  that  no  presump- 
tion of  revocation  by  the  testator  of  a  will  which 
he  bad  made  arose  from  tbe  mere  fact  that  it  was 
not  round  after  bis  death.  The  oourtof  errors  on 
review  (6  Wend.  178)  held  to  the  contrary,  and  re- 
versed tbe  court  below.  Tbe  chancel  lor.  however, 
in  referring  to  tbe  decision  of  the  court  (reported 
m  6  Cow.  877)  that  evidence  of  the  decUratlons  of 
the  testator  was  not  admissible,  remarked  that 
there  was  suflBctent  doubt  as  to  tbe  correctness  of 
tbe  decision  of  the  supreme  court  on  that  point  to 
authorize  them  to  direct  a  raararument  of  the  ques- 
tion If  It  should  airalo  come  there.  In  Knapp  v. 
Knapp,  10  N.  Y.  278,  evidence  of  the  declarations  of 
the  testator,  made  a  while  hefore  bis  death,  rbat  he 
had  made  a  wtU  and  tt  was  In  bis  desk,  was  received 
without  objection.  The  views  of  the  court  In  the 
cases  cited,  so  far  as  they  expreM  any  determina- 
flon,  are  against  the  admissibility  of  evidence  of 
such  declarations.  Rut  It  may  he  observed  that  In 
the  case  where  that  decisiou  was  announced,  the 
determination  of  tbe  question  was  not  necessary  to 
theresultflrlven,  as  the  view  of  tbe  trial  court  was 
in  that  respect  approved  on  review,  and  a  n«*w  trial 
was  granted  for  tbe  reason  tx3fore  meutioned  i6 
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Cow.  877).  Rut  In  Waterman  v.  Whitney.  31  N.  Y. 
157, 9Z  Am.  Dec.  71,  after  referrtufr  to  the  case^  of 
Dan  V.  Brown  and  Jacksoo,  Brown,  v.  Betts,  flelden, 
J.,  In  delivering'  the  opinion  adds :  "I  conaMer 
tliese  cases  as  eatabilefainir  the  doctrine  mat 
upon  a  question  of  revocation,  no  declanitkHia 
of  tbe  testator  are  admissible  except  ancb  as  ac- 
company the  act  by  wlifota  tlie  will  Is  revoked;  audi 
declarations  being  received  as  a  parr  of  tbe  rra 
ffotffa,  and  for  the  purpose  of  showing  tbe  Intent  of 
the  act.** 

e.  Where  there  <i  mnre  than  one  wOL 

Some  cases  bold  that  where  the  intentions  of  the 
testator  In  destroymg  his  will  can  Im  shown,  such 
Intentions  will  control  where  there  is  more  than 
one  will  and  one  of  them  is  destroyed. 

8o,  where  a  fe9tntor  destroyed  a  will  on  the  sup- 
position  that  he  bad  made  a  sutnequent  will,  but 
which  was  not  duly  executed,  tbe  probate  of  ibe 
first  was  granted  on  a  copy  and  execution  of  the 
original  being  duly  proved.  Soott  v.  Scott,  1  Swab. 
AT.  268. 

And  where  a  holographic  will  was  destroyed  by 
the  testator  In  order  to  use  a  more  perfect  copy, 
which  was  Ineffectual,  the  probate  of  the  destroyed 
will  was  allowed,  and  the  contents  were  proved 
by  a  copy  which  was  shown  to  be  accurate.  WiU 
bourn  v.  Shell.  50  Miss.  205, 42  Am.  Rep.  808. 

And  a  draft  of  a  will  was  probated  where  tbe 
will  was  de«tro\ed  by  the  teoiator  actinr  on  tbe 
belief  that  a  subsequent  will  superceded  the  for- 
mer,  but  the  latter  will  was  void,  ft  was  held  that 
under  1  Vict.  chsp.  25,  f  20.  providing  rbat  a  will 
may  be  revok(>d  by  the  burning,  tearing,  or  other- 
wise destro3'ing  the  same  by  tbe  testator,  with  the 
Intention  of  revoking  the  same,  tbe  revocation 
was  not  effected  where  tbe  Intention  was  wanting. 
Clerkson  v.  ClHrkson,  2  Swab,  ft  T.  497,  81  L.  J. 
Prob.  N.  8. 14S.  6  L.  T.  N.  S.  508, 10  Week.  Bep.  781. 

Tbe  court  decreed  for  an  Intestacy  where  the  ta- 
tentions  of  the  testator  were  shown  by  his  declara- 
tions that  be  would  have  no  will  unless  be  madea 
new  one  and  he  bad  made  two  and  destroyed  the 
last.  This  was  held  not  to  revive  tbe  former  onck 
Uooton  V.  Head,  8  Phillim.  Eccl.  Itep.  28. 

So,  where  tbe  question  was  whether  a  testator 
who  had  destroyed  a  will  Intended  to  revive  tbe 
same  by  destroying  a  sulMequeot  will  or  to  die  in- 
testate, It  was  held  chat  declarations  of  the  testator 
were  competent,  and  the  Jury  found  that  he  died 
Intestate.  Boudlnot  v.  Bradford,  S U.  8. 2  Dall.  266* 
I  L.  ed.  876. 

So  where  there  was  full  proof  that  a  later  wll| 
contained  a  revocatory  clause  annulling  a  previous 
will,  and  the  second  will  was  destroyed  but  not  by 
the  testator,  declarations  of  the  testator  at  tbe 
time  of  his  death  were  admissible  to  prove  that  tbe 
subsequent  will  was  not  destroyed  by  him.  Youndt 
V.  Youndt.  8  Grant.  Cas.  140. 

The  general  rule  Is  that  tbe  declarations  can  he 
ebown  to  eatabilah  whether  or  not  tbe  testator  in- 
tended to  revive  tbe  former  will.  But  tbls  note  ia 
not  intended  to  discuss  the  question  of  the  revival 
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Morgan  y.  BurratM^  45  Wis.  211,  80  Am. 
Rep.  717. 

6.  They  are  not  admissible  to  establish  the 
contents  of  a  lost  will. 

Woodward  ▼.  QovUUme,  L.  R  It  A  pp.  Cas. 
478;  Hunter  ▼.  Gnrdenhire,  18  Lea,  6G2; 
Chisholm  y.  Ben,  7  B.  Men.  412. 

Contents  of  this  allef^etl  will  are  not  shown 
by  that  positive  and  clear-cut  testimony  the 
law  requires. 

Southworth  ▼.  Adam9, 11  Biss.  260;  Dans  ▼. 
Siffourney.  8  Met.  487;  Johnson's  Will,  40  Conn. 
'589;   Woodward  ▼.  Ooulstone,  L.  R.  11  App. 


Cas.  475;  Hunter  y.  Oardenhire,  18  Lea» 
662. 

The  law  will  presume  a  destruction  of  a  will 
by  the  testator  (an  innocent  act)  rather  than  by 
the  heirs  simply  because  of  their  opportunity 
of  so  doiog,  as  this  would  be  a  criminal  act. 

Baxiskett  v.  Keiit,  22  S.  C.  187;  CoUyer  T. 
CoUyer,  HON.  Y.  481. 

Attorney's  fees  should  not  be  allowed. 

Mumper's  Appeal,  8  Watts  &  8.  441 ;  Royer^s 
Appeal,  18 Pa.  569;  AndrevosT.His  Administra- 
tors, 7  Ohio  St.  162;  CoVyer'Y,  CM/^«r,  4  Dem. 
58;  Brown  v.  Vinyard,  Bail.  £q.  400. 


of  a  prior  will  by  the  deetruotlon  of  the  second, 
but  simply  to  show  that  In  this  class  of  cases  it  be- 
oomes  material  to  ascertalD  by  evidence  the  execu- 
tion and  the  contents  of  the  lost  will  as  well  as  to 
ascertain  the  intentions  of  the  testator,  if  possible, 
by  bts  declarations.  For  a  discussion  of  the  ques- 
tion as  to  the  reviTSl  of  a  prior  will  by  the  defitruo- 
tion  of  a  second  will,  see  Cbeever  v.  North  (Mich.) 
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The  evidence  of  the  intention  of  the  testator  in 
desrruyinir  a  second  will  should  be  considered,  in 
order  to  determine  whether  the  first  will  was  re- 
voked or  revived,  and  to  show  this  fact  evidence  of 
tbe  contents  of  the  second  will  and  declarations  of 
the  testator  are  competent.  McClurf^  v.  McClure, 
8B  Tenn.  173;  Fllntham  v.  Bradford,  10  Pa.  82:  Will- 
iama  V.  Williams.  142  Mass.  516;  James  v.  Bhrlroptoo, 
L.  a.  1  Prob.  Div.  431,  45  L.  J.  Prob.  X.  8.  t<5.  8ft  L. 
T.  N.  8. 428. 24  Week.  Bcp.  740;  Usticke  v.  Bawden.  2 
Add.  Bccl.  Hep.  125;  Welch  v.  Phillips.  1  Moore.  P* 
C.  C.293;  LmffiofeUcrv.Linginfetter.  Hardm  (Ky.) 
119:  Bates  v.  Holinan,  3  Hen.  &  M.  5G2:  Hawes  v. 
Nicboraa.  73  Tex.  481,  2  L.  K.  A.863:  Marsh  v.MHrsh, 
8  Jones.  L.  77,  04  Am.  Dec.  508:  Col  vie  v.  Warford, 
20  Md.  a57:  Lody  Kirkcudbriirht  v.  Lord  Kirkcud- 
briirhtl  Hairir.  EccL  Etep.  3*^7;  Powell  v.  Powell.  L. 
R.  1  Prob.  &  Div.  209, 36  L.  J.  Prob.  N.  S.  100,  U  L. 
T,  N.  S.  800. 

Where  it  was  contended  that  a  will  was  canceled 
because  part  of  one  will  was  cnnceled  and  another 
will  was  found  uncanceled,  the  intention  of  the 
testator  should  be  shown  to  overcome  the  pre- 
sumption. Burtenshaw  v.  Gilbert,  1  Cowp.  40, 
Lofft,  465. 

Where  a  canceled  duplicate  was  found  in  the  cus- 
tody of  the  testator,  it  was  presumed  that  the  do* 
ceased  canceled  it  herself.  Bouffhey  v.  Moreton,  8 
Uagff.  Eocl.  Rep.  101. 

So,  where  the  deceased  made  a  codicil  In  dupli- 
cate in  1830  and  in  1845  made  another,  and  then  de* 
stroyed  the  copy  of  the  codicil  of  1838,  which  was 
in  tbe  custody  of  his  solicitor.bnt  the  copy  retained 
by  him  was  found  in  his  papers,  it  was  presumed 
to  have  been  revoked  by  the  dcstruurion  of  the 
duplicate.    Goods  of  Hales,  5  Notes  of  Ctiat'S,  621. 

And  where  there  were  two  wills  in  duplicate  and 
one  of  them  was  canceled  and  asubsequent  codicil 
wu  made,  it  was  held  that  if  the  testator  canceled 
that  part  which  was  with  him  the  leical  presumption 
was  that  the  duplicate  in  possession  of  another  was 
not  to  prevail,  and  if  the  testator  had  possession  of 
both  the  same  presumption  held,  thout^h  weaken 
and  havlnir  both  in  bis  posseision  and  altering  one 
and  destroying  that  which  was  altered,  there  was 
also  the  presumption,  but  it  was  still  weaker;  and 
after  three  Terdicts  for  the  will  the  court  refused 
to  grant  another  triaL  Pemberton  v.  Peoiberton 
l8Ves.Jr.290.  • 

But  where  the  deoeascd  executed  a  will  in  dupli- 
cate, and  left  It  in  England  with  his  solicitor,  and 
took  the  duplicate  with  him  to  Africa  and  died 
there,  and  the  duplicate  was  found  in  his  papers, 
^ut  the  will  could  not  be  found  among  the  papers 
of  the  solicitor,  who  also  died,  there  was  no  pre- 
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sumption  of  revocation.  Goods  of  Pechell,  6  Jur. 
N.8.4D6. 

And  there  was  no  presumption  of  revocation 
where  the  testator  executed  a  will  in  duplicate  and 
retained  one,  and  the  other  oould  not  be  found. 
Snider  v.  Burks.  84  Ala.  63. 

And  probate  was  refused  where  a  testator  having 
made  two  wills  destroyed  the  last  will  and  subse- 
quently on  the  same  day  stated  that  her  intention 
'n  doing  so  was  to  have  her  former  will  take  effect, 
and  a  motion  was  made  for  the  probate  of  the 
draft  of  the  destroyed  will,  and  it  was  held  that  *'ia 
the  case  of  Powell  v.  Powell,  L.  R.  1  Prob.  k  Div> 
200, 36  L.  J.  Prob.  N.  S.  100, 14  L.  T.  N.  S.  809.  there 
was  distinct  and  undoubted  evidence  that  at  the 
very  moment  the  deceased  destroyed  his  last  will, 
he  stated  he  did  so  in  order  that  the  earlier  will 
should  prevail.  In  this  case  the  supposed  declare* 
tions  were  not  made  at  tbe  time  the  deceased  de- 
stroyed the  will.  They  were  far  more  vague,  and 
not  wholly  reliable.  I  reject  the  motion;  ti  o 
daughter  may  propound  the  draft  if  she  thinics 
proper.'*  Goods  of  Weston.  L,  R.  1  Prob.  k  Div. 
633.38L.  J.  Prob.  N.  a  53. 20  L.  T.  N.  S.  330. 

Some  cases  hold  as  In  case  of  intestacy,  where  the 
last  will  is  lost  or  destroyed,  and  the  Intentions  of 
the  testator  are  not  sufllclently  shown. 

So  it  was  held  that  the  deceased  died  Intestate 
where  three  wills  were  made,  and  the  two  of  later 
date  were  burned  by  deceased,  and  the  will  of 
latest  date  was  not  properly  signed  and  executed, 
and  it  was  not  clear  that  the  deceased  destroyed 
tbe  wills  with  the  sole  intention  of  setting  up 
some  other  paper.  Eckersley  v.  Piatt,  36  L.  J. 
Prob.  N.  8.  7,  L.  R.  1  Prob.  A  Div.  281, 16  L.  T.  N* 
S.  827. 15  Week.  Rep.  282. 

And  where  a  second  wlU  oould  not  be  foun  .  aft- 
er the  testator*s  death  and  was  shown  by  proof  of 
draft  to  revoke  a  former  will,  and  the  later  will 
was  presumed  to  have  been  destroyed,  there  was 
no  revival  of  the  prior  will  where  such  was  not 
shown  to  be  the  intention  of  the  testator.  James 
V.  Oqhen,  8  Curt.  Eccl.  Rep.  770. 

And  the  court  refused  to  place  reliance  on  in- 
teiLperate  declarations  by  a  capricious  person,  and 
held  that  the  destruction  by  mutilation  of  a  will 
did  not  revive  a  prior  will.  Moore  v.  Moore,  1 
PhiTHm.  BfOCl.  Rep.  408;  Moore  v.  De  La  Torre,  1 
Phillim.  Eccl.  Rep.  375. 

The  cmrents  of  a  lost  or  destroyed  will  may  be 
proved  by  secondary  evidence  to  show  itiacit  con- 
tained a  clause  revoking  a  prior  will.  Some  ctises 
hold  that  proof  of  the  execution  of  a  lost  will  is 
sufficient  to  show  a  revocation  of  a  prior  one 
where  other  Intention  is  not  shown. 

So,  where  it  was  shown  that  a  second  will  was 
destroyed  by  the  tt^tator  after  its  execution,  and 
that  it  contained  an  express  clause  of  revocation 
of  the  former  will,  the  first  will  was  revoked. 
James  v.  Marvin,  8  Conn.  576,  Approved,  Peck*s  Ap« 
peal.  80  Conn.  562.  47  Am.  Rep.  685. 

So  where  a  testator  destroyed  his  second  will,  and 
his  third  will  was  destroyed  by  his  wife  at  his  re- 
quest, aiid  the  evidence  showed  that  the  third  will 
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lrvlne»  C,  Died  the  following  opfnioo: 
John  J.  Turner  was  an  elderly  citizen  of  the 
city  of  Lincoln,  blessed  with  a  pious  disposi- 
tion and  a  considerable  quantity  of  this  world's 
goods.  He  died  March  1,  1890.  leaving,  him 
surviving,  two  sons,  William  J.  Turner  and  R. 
Morris  Turner.  Borne  time  after  his  death, 
William  M.  Clark  and  Kahum  8.  Scott  pro- 
pounded for  probate  what  purported  to  be  a 
copy  of  John  J.  Turner's  last  will  and  testa- 
ment, it  being  alleged  that  said  will  had  been 
deposited  in  a  valise  belonging  to  the  testator, 
which,  after  his  death,  had  been  delivered  to 
his  SODS,  and  that  thereafter  it  wa8  claimed 


that  the  bouse  in  which  the  valise  had  been 
kept  was  burglariously  entered,  the  valise  cut 
open,  and  its  contents  eitracted.  The  probate 
was  contested  by  the  two  sons.  The  result  of 
the  proceedings  in  the  county  court  does  not 
appear  from  the  record.  The  case  whs,  how- 
ever, appealed  to  the  district  court,  where,  as 
a  result  of  what  appears  to  have  been  a  thinl 
trial  there,  a  verdict  was  rendered  in  favor  of 
the  contestants.  Judgment  was  rendered 
denying  probate,  and  the  proponent  Clark  (the 
proponent  Scott  having  died  pending  the  pro- 
ceedings) prosecutes  to  this  court  proceedings 
in  error  to  reverse  that  judgmeol. 


••««*. 


oootatoed  a  revocation  clause,  the  first  will  was  re- 
fused probate.    Scott  v.  Fink.  45  Htch.  241. 

So,  secondary  evidence  was  admissible  to  show 
the  contents  of  a  second  will  which  could  not  be 
found  after  the  testatoi^s  death,  and  which  estab- 
lished tbat  this  revoked  a  prior  will.  Brown  v. 
Brown,  8  El.  &  BL  870, 27  L.  J.  Q.  B.  N.  8. 178,  4  Jar. 
N.8.  183. 

Where  the /actum  of  a  later  will  was  fully  proved 
by  two  subscribing'  witnesses  who  swore  tbat  the 
third  witness  was  since  dead,  and  as  to  the  contents 
the  proof  was  made  by  one  wbo  swore  that  the  ex- 
ecutrix and  residuary  legatee  of  the  later  will  was 
Mrs.  H.  which  dtifered  from  the  former  will,  it  was 
held  that  the  execution  of  the  second  will  of  a  dif- 
ferent purport  was  by* law  a  revocation  of  the  first 
although  the  second  did  not  appear,  and  that  it 
was  presumed  that  the  second  will  was  revoked  be- 
cause it  was  not  shown  to  have  been  out  of  the 
testator's  custody  and  could  not  l>e  found,  and  the 
court  decreed  as  in  case  of  Intestacy.  Heb  ar  v. 
Helyar,  1  Lee,  EccL  Rep.  47S. 

And  parol  evidence  of  the  contents  of  a  third'will 
was  admissible  where  such  will  was  lost  or  mislaid, 
in  order  to  establish  the  revocation  of  two  former 
wills.  It  was  said  thai  if  the  will  bad  been  design- 
edly destroyed  parol  evidence  would  not  he  admis- 
sible because  it  would  be  making  a  new  wilL  Le- 
gare  r.  Ashe,  1  Bay,  404. 

^And  a  will  was  held  to  be  revoked  by  a  subse- 
quent will  where  parol  evidence  showed  that  it 
contained  a  clause  of  revocation,  and  the  second 
will  could  not  be  found  after  the  testator's  death. 
The  court  pronounced  for  an  intestacy.  Eckers- 
ley  V.  Piatt,  L.  K.  1  Prob.  &  Div.  381, 86  L.  J.  Prob. 
N.  B.  7. 15  L.  T.  N.  S.  827, 15  Week.  Kep.  232:  Goods 
of  Brown,  1  Swab.  &  T.  82,  27  L.  J.  Prob.  K.  S.  20, 4 
Jur.  N.  &244. 

So,  it  was  held  that  the  deceased  died  intestate 
whpre  a  will  was  found,  but  a  subsequent  will 
which  could  not  be  found  had  been  executed  con- 
tat  uing  a  clause  of  revocation,  and  there  was  some 
evidence  of  revocation  by  the  drawer  of  the  will 
by  an  entry  in  his  book,  and  also  the  declaration  of 
a  witness,  whose  interest  was  opposed  to  the  de- 
struction of  the  lost  will,  tbat  the  deceaf^ed  told 
her  he  ehou-M  tear  it  up.  Wood  v.  Wood,  86  L.  J. 
Prob.  N.  S.  34,  L.  K.  1  Prob.  809, 15  L.  T.  N.  8.  603. 

And  evidence  of  a  revoking  clause  in  a  second 
will  which  was  lost  was  admissible  to  prove  the 
revocation  of  a  former  will,  although  the  contents 
of  the  second  will  could  not  be  proved  sufficiently 
to  probate  the  second  wilL  Be  Cunningham,  38 
Minn.  109. 

And  strict  proof  of  the  contents  of  a  second  will 
was  not  necessary  in  order  to  establish  the  fact 
tbat  it  revoked  a  former  will,  where  the  second  will 
had  been  destroyed  by  spoliation.  Jones  v.  Mur- 
phy. 8  Watts  &  8. 27& 

And  where  the  testator  made  two  wills  and  the 
last  revoked  the  first,  and  both  were  destroyed 
without  his  consent,  the  first  will  could  not  be  es- 
tablished although  the  evidence  failed  to  show  the 
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contents  of  the  second  but  did  show  the  oontenta 
of  the  first.    Day  v.  Day.  8  N.  J.  Bq.  64a. 

Under  N.  Y.  Code  Civ.  Proc.  1 28sL  providing  that 
a  lost  or  destroyed  will  can  be  admitted  to  probate 
in  the  surrogate's  court,  but  only  in  a  case  where 
a  judgment  establishing  a  will  can  be  rendeted  in 
the  supreme  court,  under  1 1805.  providing  that  a 
lost  or  destroyed  will  cannot  be  eetablisbed  unices 
it  was  in  existence  at  the  time  of  the  testator^s 
death  or  was  fraudulently  destroyed  in  his  lifetime, 
nor  unless  its  provisions  are  clearly  and  distinctly 
proved  by  at  least  two  credible  witnesses,  a  correct 
copy  or  draft  being  equivalent  to  one  witness,  it  was 
held  tbat  where  a  will  was  revoked  by  a  later  wiU, 
which  was  destroyed,  it  was  not  necessary  tbat 
two  witnesses  should  testify  as  to  the  contents  of 
the  later  Instrument,  nor  was  it  necessary  to  show 
tbat  such  instrument  was  in  existence  at  tbe  time 
of  the  tests tor*s  death,  or  that  if  not  then  in  exist- 
ence it  had  been  fraudulently  destroyed  in  bis  life- 
time in  order  tbat  the  subsequent  will  should  re- 
voke the  former  one.  Culligan*s  Elstate,  5  N.  T. 
Civ.  Proa  Rep.  108;  Colligan  v.  McKernan,  2  Dem. 
421. 

Probate  was  refused  where  a  subsequent  will  was 
lose  and  the  evidence  was  contradictory  and  unc«r- 
tain  as  to  the  contents  of  the  will,  and  it  was  held 
that  such  proof  must  be  clear,  conclusive,  and  sat- 
isfactory. It  was  further  held  tbat  where  In  such  a 
case  a  revocatory  clause  was  clearly  proved,  but 
was  only  attested  by  two  witnesses,  tbe  clause  of 
revocation  should  be  probated  as  far  is  It  aHected 
personalty.    Vining  v.  Hall,  40  Miss.  83. 

Jo  Cleveland  v.  Booth,  48  Mmu.  10,  the  contents 
of  a  codicil  which  had  been  destroyed  by  tbe  testa- 
tor were  proved  by  parol  evidence  which  showed 
that  it  was  inconsistent  with  the  will.  (The  ques- 
tion was  whether  the  destroyed  codicil  revived  the 
will.) 

And  evidence  of  the  contents  of  a  prior  lost  will 
should  have  been  allowed  to  go  to  tbe  jury,  to  es- 
tabhsh  that  such  wtU  was  inconsistent  with  tbe 
later  one,  where  such  former  will  was  republished 
by  1  he  testator  as  his  last  wilL  Havard  v.  Davis« 
2  Binn.  406. 

And  evidence  of  the  existence  of  a  subsequent 
will  was  sufficient  to  show  a  revocation  of  a  former 
will  without  proof  of  its  contents,  where  tbe  la'er 
will  could  not  be  found,  under  Ahi.  Rev.  Code, 
fl  1682, 1038.  providing  that  no  will  can  be  revoked 
unless  by  some  other  will  in  writing.  Barker  v. 
BelL  40  Ala.  2SC 

Where  a  later  will  had  been  lost  or  destroyed  It 
wss  held  tbat  the  prior  will  was  revoked.  In  tbe  ab- 
sence of  proof  by  three  witnesses  of  Its  republica- 
tion, under  the  Georgia  statute  requiring  three 
witnesses  to  a  will,  and  a  ''defunct  dead**  will  could 
not  t>e  revived  by  a  less  number.  In  this  cuse  no 
proof  was  made  or  required  of  tbe  contents  of  the 
last  will.  Harwell  v.  Lively,  80  Ga.  315, 70  A  m.  Dec. 
010. 

But  some  cases  hold  that  the  mere  proof  of  execu- 
tion of  a  subsequent  will  is  Insufllclent  to  prevent 
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The  copy  of  the  wtH,  as  propounded,  U  ai 
follows: 

I,  John  J.  Turoer,  of  Lincoln,  Nebraska, 
beiog  of  soond  aod  disposing  mind  and  mem- 
ory, aped ,  do  hereby  declare  this  to  be  my 

last  will  and  testament,  as  follows: 

First  I  will  that  my  debts  and  reasonable 
funeral  charges  be  paid. 

SecoDd.  Igive  and  bequeath  to  the  Board 
of  Missions  for  Freed  men  of  the  Presbyterian 
Church  of  the  United  States  of  America  the 
▼alne  of  the  note  of  R.  Morris  Turner  for  four 
thousand,  five  huDdred  dollars,  secured  by 
mortgage  on  lot  three  (8),  in  block  one  hundred 


and  twenty  ni DC  (139),  city  of  Lincoln,  Lan- 
caster county,  Nebraska,  less  two  thousand 
dollars  borrowed  at  the  First  National  Bank 
of  Lincoln,  Nebraska,  and  paid  over  to  said 
board. 

I'hird.  I  gi^e  and  bequeath  to  the  Board  of 
Foreign  Missions  of  the  Presbyterian  Church 
in  the  United  States  of  America  the  value  of  a 
note  made  by  William  J.  Turner  to  me  for  the 
sum  of  five  thousand,  seven  hundred  dollars, 
less  the  amount  neceasary  to  pay  my  note  of 
$2,000  at  the  First  National  Bank  of  Lincoln, 
Nebraska,  for  which  this  note  of  $5,700  is 
pledged  as  collateral  security. 


tbe  probate  of  a  prior  wUl  where  no  InoonsiBtency 
or  revocatory  clause  Is  proved. 

And  a  second  will  which  could  not  be  found  at 
tbe  teetator^s  death  was  presumed  to  have  been  re- 
voked by  tbe  testator,  and  this  was  held  not  to  re- 
voke a  former  wtIL  Tn  this  case  there  was  no 
proof  of  the  contents  of  tbe  seoond  wUl.  Dawson 
T.  Smith,  Sflooar.  (Del.)  03. 

Aod  a  lost  will  was  held  not  to  be  a  revocation  of 
a  former  will  where  the  contents  of  the  lost  will 
were  not  proved,  and  it  was  not  proved  to  baye 
been  tn  existence  at  the  death  of  the  testatrix  but 
rather  the  contrary,  and  that  she  had  canceled  or 
destroyed  It.  Lawson  v.  Morrison,  2  U.  8.  2  DalJ. 
2m.  1 L.  ed.  884, 2  Hare  &  W.  Am.  Lead.  Gas.  4». 

6o  In  Nelson  v.  MoGiifert,  8  Barb.  Ch.  188.  48  Am. 
Dec  170,  it  was  held  that  a  will  was  not  re- 
voked by  a  subsequent  will  where  such  subsequent 
vrlU  was  destroyed,  but  there  was  not  suffictoot  evi- 
dence to  show  that  tbe  subsequent  will  .contained 
any  clause  reyoklnir  the  former  will,  or  that  it  was 
locoDsistent  with  the  same. 

And  a  will  was  held  not  to  be  revoked  where  a 
eubeequent  will  was  made  but  could  not  be  found 
after  the  testator^  death,  and  there  was  no  draft 
or  instruction  in  wrttlnir.  (After  probate  was  re- 
fused the  lost  will  was  found  and  was  probated.) 
Cuito  V.  Gilbert,  9  Moore,  P.  C  C.  131. 

IL  Proof  of  exeeutioiu 
a.  CftneraUy. 

In  order  to  establish  a  lost  or  destroyed  will  Its 
due  execution  aiust  \)e  pro%*ed.  Where  tbe  pr  >of  is 
offered  after  the  lai>8e  of  many  years  from  the  exe- 
cotibn  and  In  cases  of  spoliation  the  courts  seem  to 
exercise  a  ffood  deal  of  latttude  dependinir  on  tbe 
circumstances  of  each  case.  In  many  cases  tbe 
question  in  issue  was  not  the  due  execudon,  but 
overoomtnsr  the  presumption  of  revocation,  estab- 
lishing the  contents  and  the  like.  But  where  tbe 
question  is  fairly  made  it  Is  essential  that  tbe  pro- 
pounders  of  a  lost  will  establish  its  due  executton« 
or.  In  other  words,  as  stated  in  a  irreat  many  cases, 
its  existence  and  then  tbe  loss  and  then  secondary 
evidence  of  its  contents  can  l>e  received.  In  estab- 
llabinff  the  due  execution  of  a  will,  no  greater 
BtrictnesB  is  required  In  any  case  than  where  the 
will  itself  is  produced  in  court.  Declarations  of 
the  testator  are  not  of  themselves  suCDclent  to  es- 
tablish the  execution  of  a  will,  althoujrh  they  are 
Receraliy  held  competent  evidence,  and  when  cor- 
roborated are  bald  to  t>e  of  great  weight.  In  most 
of  the  states  there  is  a  statutory  provlaion  regulat- 
iDir  the  proof  in  such  cases. 

Where  a  bill  to  establish  a  lost  will  cbanred  that 
the  will  waa  duly  executed,  a  demurrer  to  tbe  bill 
admitted  such  due  execution,  and  in  such  a  case 
the  due  execution  did  not  have  to  be  proved.  Har- 
ris V.  Tisereau,  58  Ga.  168, 21  Am.  Kep.  242. 

In  Tucker  v.  Phippe,  8  Atk.  880,  it  wss  said  that 
In  tbe  case  of  a  destroyed  will  the  plaintiff  in  the 
eccleeiaiiticfll  court  must  prove  it  a  wlU  in  writing. 
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The  evidence  should  show  that  a  will  had  existed 
in  a  legal  form  before  probate  could  be  granted. 
Butler  V.  Butler,  5  Harr.  (Del.)  178. 

And  that  a  will  was  duly  made  and  was  loei 
should  be  proved  before  any  testimony  could  be 
admitted  as  to  its  contents.  Dawson  v.  Smith,  8 
Houst.  (Del.)  886. 

So,  the  fact  that  a  will  was  duly  executed  should 
first  be  proved,  and  that  it  had  been  lost«  destroyed, 
or  suppressed  before  evidence  of  its  contents 
would  be  received.  Cbisholm  v.  Ben,  7  B.  lion.  4(18e 
Fltsgerald  v.  Wynne,  1  App.  D.  C 107. 

And  after  the  due  execution  and  existence  of  a 
will  have  been  established.  Its  contents  may  be 
proved  by  parol,  in  case  of  tbe  loss  or  destruction  of 
the  original,  like  those  of  any  other  written  instru- 
ment. Reeves  ▼.  Booth,  2  Mill,  Const.  834:  Graham 
V.  O^Fallon,  8  Mo.  007. 

A  lost  will  could  be  admitted  to  probate  on  oom- 
t)etent  evidence  of  its  execution  and  oontenia. 
Jaques  v.  florton.  76  Ala.  288. 

So,  evidence  of  the  execution  of  a  lost  will  should 
be  made  by  the  fullest  and  most  satisfactory  proof. 
Moore  v.  Whltehouse,  8  Swab,  ft  T.  667,  84  L.  J. 
Prob.  N.  8. 8U  11  L.  T.  N.  S.  458. 

And  proof  of  the  due  execution  of  a  will  must  be 
of  tbe  clearest  ond  most  satiafaotory  character. 
Buechle^s  Estate,  6  Ps.  Dist  R.  127. 

And  in  order  to  establish  a  lost  will  tbe  proof  of 
its  execution  required  clear,  stronpr,  and  Irrefraga- 
ble evidence  free  from  susrilcioo  or  doubt  in  its 
sources,  exact  and  certain  in  Its  conclusions.  Pod- 
more  V.  Wbatton,  3  flwar>.  &  T.  449. 88  L.  J.  Prob.  N. 
S.  148. 10  Jur.  N.  8.  766. 10  L.  T.  N.  S.  764. 

And  in  order  to  prove  tbeexecui1c»n  of  a  lost  will 
by  parol  evidence  only,  such  evidence  should  be 
most  clear, satisfactory,  stringent,  sndcooclusive. 
Cutto  V.  Gilbert.  9  Moore,  P.  C.  C.  181. 

The  burden  of  proof  is  on  tbe  pro poun dors  of  a 
lost  will  to  prove  its  execution  by  strong,  positive, 
and  convincing  evidence.  South  worth  v.  Adama, 
11  Biss.  2o6. 

And  under  Colo.  Gen.  Sfat.  chap.  115, 121.  provid- 
ing that  whenever  a  will  bad  been  lost  or  destroyed 
and  tbe  fact  of  the  execution  thereof  can  be  estab- 
lished as  hereinbefore  provided,  and  the  cooteots 
are  likewise  shown  by  the  testimony  of  two  or 
more  witnesses,  the  same  may  be  probated,  it  was 
first  necessary  to  make  proof  of  the  execution  aa 
in  other  cases.    Todd  v.  Rennick,  13  Colo.  646. 

And  in  McDaniel  v,  Pattison,  98  C^L  86,  it  was 
said  that  a  lost  or  destroyed  will  may  t)e  proved 
and  established  in  the  probate  court  if  there  is  suf- 
ficient evidence  of  its  execution  and  Its  torms. 

And  parol  evidence  of  tbe  contents  of  a  lost  will 
was  aUowed  where  the  court  was  satisfied  a^  to  the 
factum  of  tbe  alleged  wilU  Mabood  v.  Biahood,  8 
Ir.  Bq.  Bep.  869. 

Tn  Lane's  Will,  2  Dana,  106,  the  due  execution  of 
a  lost  will  was  proved,  and  a  sworn  copy  was  pro- 
bated. 

And  in  Davis  v.  Siiroumey,  8  Met.  487,  it  was  said 
that  the  evidence  in  this  case  showed  that  the  will 
had  been  duly  executed  by  the  testator. 
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Fourth.  I  gi^e  and  bequeath  to  Keren  Root- 
bam  the  entire  use  of  my  double  house  on 
North  Twelfth  street,  east  of  the  uoiversity, 
durinff  her  natural  life,  and  in  case  the  house 
shall  oe  destroyed  she  may  use  the  entire 
amount  of  the  insurance  to  rebuild  the  same, 
or  she  may  receive  one  balf  of  the  amount  of 
the  insuraoce  aod  release  her  interest  and  claim 
upon  tbe  property.  She  may  assign  and  dis 
pose  of  her  entire  interest  in  rents  and  use  of 
said  house  at  any  time,  and  at  ber  death  tbe 
said  property  shall  eo  to  my  two  sons,  William 
J.  Turner  and  R.  Morris  l^urner. 


Fifth.  I  give,  grant,  and  bequeath  to  my  soil 
R.  Morris  Turner  tbe  house  and  lot  where  I 
now  reside,  with  all  the  furniture  and  family 
library  therein;  also,  my  tNilanoe  of  tbe  note  of 
R.  Morris  Turner  not  bequeathed  or  paid  at 
the  time  of  my  deaib. 

Sixth.  I  give  and  bequeath  to  my  son  Will- 
iam J.  Turner  all  my  medical  books,  instru- 
ments, and  medicines,  books  of  accouni,  and 
accounts  belonging  to  me  at  the  time  of  my 
death. 

I  hereby  constitute  and  appoint  Capt.  N.  S. 
Scott  and  William  M.  Clark  to  be  the  execn- 


And  in  Brown  v.  Morrow,  48  U.  a  Q.  B.  430,  the 
execution  and  previous  existenoe  of  a  loBt  will 
which  had  been  acted  upon  by  the  heir  were  suf- 
ficiently proved  io  an  action  of  ejectment. 

In  Cbisholm  v.  Ben,  7  B.  Mon.  406,  It  was  said  *in 
case  of  a  lost  will,  tbe  proof  by  thesubsoribloir  wit- 
nesses of  acknowledfrment  alone  might  t>e  suf- 
ficient, In  the  absence  of  oountervallmir  droum- 
ttances.  to  prove  the  due  execution  of  the  will.** 

8o,  the  proof  was  sufficient  where  the  evidence 
showed  beyond  doubt  the  execution  of  the  will  and 
the  capacity  of  tbe  testator.  Buchanan  v.  Mat- 
Jock,  8  Humph.  890, 47  Am.  BecOSB. 

An  order  establlshlnff  a  lost  or  destroyed  will 
should  set  forth  Its  contents,  that  it  was  duly  exe- 
cuted when  the  teetntor  waa  of  sound  mind  and 
dispoeinpr  memory,  and  showed  that  it  was  duly  at- 
tested. Dower  v.  Seeds,  28  W.  Va.  IJB,  67  Am.  Hep. 
648. 

A  lost  or  destroyed  will  could  not  be  used  as  evi- 
dence to  affect  the  title  to  property  devised  or  be- 
queathed by  It  before  It  bad  been  proved  and  e^ 
tablished  io  the  mode  prescribed  by  law.  Mauck  v. 
Melton,  84  Ind.  414. 

And  a  copy  of  a  lost  codicil  was  refused  probate 
where  there  was  not  sufficient  proof  of  tbe  execu- 
tion of  the  codicil,  the  attestinfr  witnesses  failinar 
i(>  identify  the  document  atte'ted.  Crickett  v. 
Field,  10  Week.  Rep.  232. 28  L.  T.  N.  8.  680. 

The  jury  were  properly  directed  to  return  their 
▼erdlct  for  the  respondents  where  the  only  evi- 
dence of  the  execution  of  any  testamentary  docu- 
ment except  the  original  will  of  1841,  under  which 
the  respondents  claimed,  was  the  testimony  of  one 
witness  who  said  that  in  1867  or  1868,  he  with  others 
witnessed  an  instrument  which  the  testator  either 
said  was  his  will  or  that  It  was  a  codicil  of  his  will, 
and  no  testimony  was  produced  of  tbe  contents  of 
this  instrument  nor  waa  any  attempt  made  to 
otherwise  identify  it.  In  this  case  the  persons 
whose  names  appeared  as  witnesses  upon  tbe  pa- 
pers propounded  as  codicils  were  called  by  the  ap> 
pellant.  and  each  denied  that  they  had  witnessed 
any  testamentary  paper  for  the  alleged  teii^tor. 
There  was  no  testimony  that  such  papers  existed 
at  tbe  time  of  tbe  te8tator*8  death.  Newell  ▼. 
Homer,  120  Maf«.  277. 

And  in  an  action  of  partition  evidence  of  tbe 
contents  of  a  lost  or  destroyed  will  was  Incompe- 
tent where  such  will  had  not  been  proved  and  es- 
tHblished^  under  8  Tnd.  Rev.  Stat.  1870,  p.  670. 
Mauck  V.  Melton,  04  Tnd.  414. 

In  Lawrence  v.  Kete,  Aleyn,  54.  where  the  testa- 
tor desired  to  have  bis  will  drawn  by  K.,  and  bis 
wife  without  consultlnflT  ber  husband  sent  for  K.. 
who  from  the  mouth  of  the  witnesses  who  heard 
the  devise  wrote  the  same,  and  the  huslMind  died 
before  the  will  was  executed,  and  it  was  afterwards 
lost*  It  was  held  that  the  writing  of  the  will  from 
the  mouth  of  the  witnesses  was  sufficient:  but  the 
evidence  was  not  clear  as  to  tbe  desire  of  the  testa- 
tor to  send  for  K.,  and  the  will  was  not  sustained 
In  an  action  of  ejectment. 

And  where  the  evidenoo  showed  that  a  destroyed 
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win  was  not  siffned  by  the  deceased,  nor  bis  aigna- 
ture  acknowledged  m  tbe  presence  of  tbe  wit- 
nesaea.  It  was  held  that  it  was  not  duly  executed. 
Bckersley  v.  Piatt,  88  L.  J.  Prob.  N.  &  7.  L.  R.  1 
Prob.  &  Dl  V.  281. 15  L.  T.  N.  &  887, 15  Week.  Bep.  23SL 

b.  DedaralioM. 

Declarations  of  tbe  testator  are  not  of  themaelTes 
alone  sufficient  to  establish  the  execution  of  a  lost 
or  destroyed  will,  hut  are  admissible  in  evidence 
and  have  great  weight  when  corroborated  by  other 
evidence.  • 

So,  the  probate  of  a  copy  of  a  lost  will  was  re- 
fused, where  the  contents  were  proved  but  there 
was  no  proof  of  the  execution  of  tbe  original,  ex- 
cept the  declarations  of  the  supposed  testator. 
Goods  of  Ripley,  4  Jur.  N.  &  842, 1  Swab.  *  T.  88. 

And  tbe  bare  declarations  of  the  deceased  that 
the  paper  which  the  witness  saw  was  his  will  dM 
not  prove  that  it  was  executed  as  the  statute  re- 
quired.   Re  Russell,  88  Hun,  271,  A  S*d  88  N.  Y.  fSS. 

And  in  Tynan  v.  Paschal,  27  Tex.  286, 84  Am.  Dec 
619,  it  was  said:  *'Nor  will  the  declarations  and  acta 
of  a  party,  indicating  a  belief  that  he  has  a  will, 
add  but  little,  If  any,  strength  to  the  other  testi- 
mony adduced  to  prove  its  due  execution.** 

Ijo,  it  was  incumbent  on  the  party  seeking  to  ee- 
tabllsh  a  loet  or  destroyed  will  to  prove  its  due  exe- 
cution. It  was  said:  **Nor  does  it  seem  legitimate 
or  reasonable  (except  in  cases  of  spoliation,  when 
the  wrongful  act  of  withholding  or  destroying  the 
means  of  furnishing  direct  testimony  authorlaia 
presumptions  and  conclusions  which  otherwise 
would  not  be  indulged)  to  infer  its  due  execution 
from  proof  of  facu  which,  if  tbe  wlU  were  before 
the  court,  would  in  no  way  tend  to  prove  it.  ai:d 
which  are  usually  and  reasonably  consistent  with 
the  contrary  conclusion.**  Tynan  v.  Pasohal;^27 
Tex.  288, 84  Am.  Dec.  619. 

And  under  2  N.  T.  Rev.  Stat.  87, 1 6S,  requiring 
that  a  lost  will  should  be  proved  by  two  witnessea, 
the  declaration  of  a  decedent  was  not  competent  to 
prove  the  execution  of  a  will*  Grant  v.  Grant,  1 
Sandf.  Ch.  286. 

And  the  factum  of  a  lost  or  destroyed  will  could 
not  be  proved  by  declarations  of  the  testator,  but 
should  be  proved  in  the  same  manner  as  though 
tbe  will  was  produced  in  open  court.  Gollyer  v. 
Colly er,  4  Dem.  68,  Affirmed  UO  N.  Y.  481. 

Til  CoUyer  v.  Gollyer,  4  Dem.  68,  Affirmed  110  N. 
T.  481,  the  case  of  OoUIgan  v.  McKernan,  8  Dem. 
421,  was  distinguished,  as  there  the  object  of  tbe 
proof  was  to  defeat  a  will  presented  for  probate  by 
showing  that  It  had  been  revoked  by  a  subsequent 
will  which  was  loet,  and  vras  not  a  proceedmg  to 
prove  a  lost  will  under  the  sutute.  There  it  was 
properly  held  that  one  witnees  to  prove  the  loet  will 
at  common  law  was  sufficient  to  sustain  the  objco- 
tlon  to  tbe  earlier  will  propounded. 

Declarations  of  the  testator  were  not  alone  suf- 
ficient to  prove  the  due  execution  of  a  will  alleged 
to  be  lost.    Mercer  v.  Mackin,  14  Bush,  484. 

The  probate  of  a  holographic  wlU  which  cooM 
not  be  found  was  refused,  where  the  avMeace  di4 
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ton  of  this  ir.y  lost  will  find  tcs'ament,  hereby 
reToking  all  turmcrr  wills  by  me  made. 

WiiDcss  mv  hand  and  seal  this day 

of ,  iaS8.  John  J.  Turner. 

Fred  Scbmidl. 

Geo.  A.  Ilagcnsick. 

The  forcgoinf?  iDslrumrnt  wns,  on  the  day 
of  the  dote  thereof,  signed,  sealrd,  published, 
find  declared  by  the  tc:»tator  therein  named, 
Jtihn  J.  Turner,  as  and  for  his  last  will  and 
testament,  in  the  presence  of  us.  who,  at  his 
request,  and  in  his  presence  and  in  the  presence 


of  each  other,  have  hereunto  subscribed  oar 
names  this day  of .  1888. 

Fred  Schmidt. 

Qeo.  A .  Hagensick. 

Codicil  to  My  Last  Will  and  Testament. 

I,  John  J.  Turner,  hereby  will  and  direct 
that  my  executors  shall  pay  to  my  brother  Hy- 
ing iu ,  out  of  the  interest  of  William  J. 

Turner's  note,  the  sum  of  three  hundred  and 
fifty  dollars,  to  be  used  by  him  as  a  loan,  for 
the  term  of  fiye  years,  without  interest.  At 
the  expiration  of  fiye  years  to  be  collected  and 


not  show  that  such  will  was  siffned  by  the  testa  for, 
aod  ft  was  attempted  to  be  established  by  evidence 
of  his  declarations  that  be  bad  written  a  will  and 
ftlsi>  dpciaratioos  as  to  Its  contents.  This  evidence 
was  taadmliislble  where  no  SHttafactory  evidence  of 
the  loes  or  destruction  uf  the  wtU  was  irivea,  under 
Ky.  Gen.  Stat.  chap.  81  (21),  f  80.  reqiiirinir  siirna- 
turesat  the  end  of  a  writfnir.and  chap.  118,1 5,provid- 
inir  that  where  a  will  is  written  by  ihe  testator  be 
must  bove  subscribed  h^  name  to  It  at  Its  concln- 
pfon.  it  wns  Mid  that  If  the  deoensod  bttd  declared 
thnt  he  wrote  and  signed  it  wlih  bis  own  name  and 
hand,  evidence  of  such  declarations  would  not  be 
t^uOlcient  to  autborlce  the  probating  of  a  wUL 
Mercer  v.  Maclcin,  14  Binb.  484. 

Where  the  attestinir  witnesses  to  a  will  and  cndi- 
ciU  were  called,  and  a  copy  roude  by  the  testator^s 
daughter  was  siibstantlafod  by  tiie  testa tor^s  dec* 
luratlons,  it  was  held  that  the  will  and  codicils 
were  pri>red  to  have  been  duly  executed.  Sujrden 
V.  Lord  8t.  Leonards,  2i  Week.  Bep.  200,  4ft  L.  J. 
Prob.  N.  &  1.  83  L.T.  N.  (».8BL 

Tbis  is  a  leading  case  on  the  question,  and  ffoes 
farther  than  most  other  oases  toward  establishing 
execution  by  testator's  declarations. 

a  Witnetfftes.- 

8ome  cases  bold  that  one  witness  is  sufficient  to 
estflblisfa  the  due  execution  of  a  will  when  corrob- 
orated, but  other  cases  require  proof  by  two  wit- 
nesses. In  some  states  at  least  two  witnesses  are  re- 
quired by  statute,  while  under  other  statutes  all  the 
subscribing  witnesses  whose  evidence  can  be  had 
must  be  used  to  establish  its  execution. 

Id  a  suit  for  partition  it  was  held  that  one  of  tbe 
subscribing  witnesses  could  prove  the  execution  of 
a  will  which  was  lost.  Tbe  proof  was  sniBcient 
where  such  witness  who  drew  the  will  and  sub- 
annbed  as  a  witness  proved  its  due  attestation  by 
three  witnesses,  altbousrh  be  had  forgotten  the 
name  of  one  of  tbero,  but  had  nodout^t  that  be  was 
a  competent  witness.  But  a  new  trial  was  granted 
because  toe  parties  who  claimed  under  the  will  did 
not  prove  that  they  had  made  diligent  search.  Dan 
V.  Brown.  4  Cow.  488, 15  Am.  Dec.  305. 

And  evidence  by  an  attesting  witness,  who  made 
her  mark,  that  tlie  testator  signed  the  will  in  tbe 
presence  of  all  three  sut)scr1binflr  witnesses,  wns 
sufficient  to  prove  the  due  execution  of  a  lost  will 
over  thirty  years  old.  Fetbcrly  v.  Wasrgoner,  11 
Wend.  fOU. 

And  a  lost  will  was  admitted  to  probate  on  tbe 
testimony  of  one  subscribing  witness,  who  was  ihe 
only  witness  who  professed  to  have  read  tbe  will. 
Sfceggs  V.  Borton,  82  Ala.  dSS, 

And  the  probate  of  a  lost  will  was  granted' where 
the  execution  and  contents  were  proved  bj  an  aCD- 
davit  of  one  of  the  attesting  witnesses  and  the 
widow,  where  tbe  testator  left  bis  wOi  behind  him 
in  escaping  from  Delhi  during  the  Tndlnu  mutinv 
In  May,  and  died  In  June.  1857.  Goods  of  Gardner, 
1  Pwab.&  T.  100. 27  L.  J.  Prob.  N.  &k  ^ 

So,  a  will  lost  or  stolen  after  the  teetator*8  death 
waa  properly  probated,  where  the  concents  of  the 
will  were  clearly  established  and  two  witnesses 
proved  that  the  oritfliial  was  wholly  written  and 

38  L.  K.  A. 


signed  by  the  testator.  It  was  said:  **Tf  Its  loss  or 
destruction  after  tbe  death  of  the  testator  Xte 
shown,  and  its  contents  l>e  satisfactorily  made  out, 
the  proof  of  Its  having  t)een  wholly  written  and 
signed  by  the  testator  himself,  by  a  single  credible 
witness,  will  suffice.**  Baker  v.  Dohyos,  4  Dana. 220. 

And  a  due  formal  execution  of  a  lost  will  was 
sufficiently  proved  where  the  attorney  who  drew 
the  same  testified  that  b?  and  another  party  wit- 
nessed the  testator  sign  the  will,  and  thut  the  wit- 
nesses in  tbe  teetator*s  presence  and  in  the  pres- 
ence of  each  othAr  attested  the  same,  and  that  the 
other  witness  was  dead.  Re  Page,  118  111.  579, 60 
AoL  Rep.  S06. 

And  evidence  of  a  surviving  wttne^  that  be 
signed,  and  saw  tbe  testator  and  the  deceased  wit- 
ness sign,  an  instrument  which  tbe  testator  de- 
clared to  t)e  his  will,  was  sufficient  to  establish  the 
fact  that  there  was  a  will  made,  under  1  Wnsb, 
Stat.  I  1450,  providing  that  when  one  of  the  wit- 
nesses of  a  will  is  dead,  proof  should  be  taken  of 
the  handwriting  of  the  testator  and  of  tbe  witness 
who  is  dead.  But  thu  will  was  not  established  be- 
cause its  contents  were  not  proved.  Harris  v.  Uur- 
ris.  10  Wash.  566. 

A  copy  of  a  will  was  proved  by  one  of  the  sut»- 
scribing  witnesses  in  ejectment  where  tbe  adverse 
party  had  tbe  original  will  on  which  tbe  title  de- 
pended, and  refused  to  produce  tbe  same  uuder  a 
siibpcsna  duces  tecum,  Hamilton  v.  Llghttwdy,  21 
U.CC.  P.128. 

And  in  Graham  v.  0*Fallon,  8  Mo.  607.  it  was  said 
that  one  witncM  would  t>e  sufficient  to  establish 
the  due  execution  of  a  will  that  was  lost  if  he 
proved  that  be  saw  the  other  witness  subscribe  It 
in  the  testa tor*s  presence. 

So,  a  lost  will  was  held  to  have  t>een  duly  exe- 
cuted where  a  copy  was  tendered  in  etidencemade 
by  a  person  who  represented  himself  to  have  been 
one  of  the  attest inir  witnesses  and  who  was  dead, 
and  was  corroborated  by  a  declaration  in  dispar- 
agement of  tbe  title  in  a  deed  made  by  a  party  in 
possession.  8l.v  v.  Sly,  L.  R.  2  Proo.  Ulv.  01, 48  L. 
J.  Prob.  N.  8.  68,  25  Week.  Bep.  401. 

And  entries  in  the  day  book  ot  a  solicitor  who 
was  dead,  which  showed  that  be  had  drawn  and  at- 
tested a  will  sod  hrtd  been  paid  for  the  same,  and 
proof  of  adnift  of  the  will,  were  evidence  of  its 
execution.  Goods  of  Thotuas,  20  Week.  Rep.  140, 
41  L.  J.  Prob.  N.  8.  32.  25  U  T.  N.  S.  5G0. 

And  the  execution  of  a  stolen  will  was  proved 
by  copy  and  the  affidavit  of  the  attesting  witness. 
Goods  of  Cousins.  1  Notes  of  Cases.  230. 

And  where  one  of  the  atu*sting  witnesses  was 
out  of  tbe  Jurisdiction  of  tbe  court,  and  tbe  other 
attesting  witness  tesuAed  that  be  did  not  see  tbe 
testator  sign,  but  that  the  testator  aeknowledared 
tbnt  he  signed,  sealed,  and  published  it  as  his  last 
will  and  testament,  and  another  party  testified 
positively  that  tbe  testator  signed  it  in  the  pres- 
ence of  tbe  witnesses,  it  was  held  that  the  affirma- 
tive witness  should  prevail,  and  that  the  will  was 
duly  etecuted.    Bailey  v.  Stiles,  2  N.  J.  Bq.  220. 

In  Urown  v.  Brown,  10  Yerg.  M,  the  execution  of 
a  lust  will  waa  prc»yed  bj  two  wltnc 
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paid  over  to  the  Board  of  Foreign  MissiooB  of 
the  Presbyterian  Cburch  in  the  United  Statea 
of  America. 

John  J.  Turner. 

Dated  December ,  ISbJI. 

Witne98: 
Sarah  Turner. 
Keren  Booth  am, 

A  few  remarks  in  regard  to  the  subject-mat- 
ter of  the  testator's  property  may  not  be  inap- 
propriate, preliminary  to  the  statement  of  other 
tacts  in  the  case.  The  alle^  tef^tator.  John 
J.  Turner,  referred  to  usually  in  the  evidence 


as  "Dr.  Turner/*  by  which  term  we  shall 
hereafter  designate  him,  was,  at  the  time  of 
his  death,  and  at  the  time  it  is  clalmeti  this  will 
was  executed,  seised  of  the  land  described  In 
the  will  and  also  of  another  lot  in  the  city  of 
Lincoln  not  thereby  disposed  of.  He  had  pre- 
viously owned  two  other  lots  in  the  city  of 
Lincoln,  one  of  which  be  bad  conveyed  to  bis 
son  R  Morris  Turner,  reoeivinir,  in  considera- 
tion for  the  conveyance,  the  lal tar's  DOte  for 
$4,500,  secured  by  mortgage  on  the  lot.  The 
other  lot  he  had,  at  about  the  same  time,  con- 
veyed to  his  son  William  J.  Turner,  receiving 
in  return  the  latter's  note  for  $5,700.    It  ap- 


And  a  destroyed  will  was  probated  where  it  was 
proved  to  have  been  duly  attested  by  a  requisite 
number  of  witaesses.  Anderson  v.  Irwin,  lUl  111. 
ill. 

And  the  executioo  of  a  tost  will  was  duly  proved 
where  the  atte8tlofr  wUoeases  proved  tbeslfrnature 
of  the  testator  b5'  bis  mark,  and  that  the  sutMcrib- 
iitg  wttoepMS  attested  It  In  hl9  presence  and  In  the 
presence  of  each  other  at  the  testator^s  request* 
and  the  testator  declared  the  same  to  be  his  last 
wilL  Voorheee  v.  Voorhees,  80  N.  Y.  403, 100  Am. 
Dec.  458. 

So,  In  Morris  v.  Swaney.  7  Heisk.  801.  the  jury 
were  properly  Instructed  as  to  the  requirements  of 
the  law  as  to  the  manner  of  ezeoutlnir  a  will,  and 
that  the  propounders  must  Introduoe  evidence 
clear,  full,  and  satisfactory,  to  establish  the  facts  in 
their  flavor,  and  tbat  two  witnesses  were  required 
to  the  Tocium  of  the  will,  but  that  two  witnesses 
were  not  required  to  each  particular  fact. 

And  where  a  revocatory  clause  of  a  lost  will  was 
clearly  proved,  but  was  only  attested  by  two  wit- 
nesses, it  was  probated  so  as  to  affect  personalty. 
Vlninir  V.  Hall,  40  Miss.  68. 

And  the  execution  of  a  lost  will  was  sufficiently 
proved  by  the  two  atCestlnff  witnesses,  and  the 
sanity  of  the  testator  was  proved  positively  by  the 
witnesses,  and  by  the  equallzatioa  In  the  will. 
Payne^s  Will,  4  T.  B.  Mon.  428. 

So,  where  a  lost  will  was  proved  by  two  subsorlb- 
inff  witnesses,  and  the  contents  were  proved  by  one 
wituera,  it  was  held  to  revoke  a  prior  will.  Helyar 
V.  Helyar.  1  Lee,  Eccl.  Hep.  472. 

The  evidence  of  two  subscriblnsr  witnesses  rela- 
tive to  the  due  execution  and  contents  of  a  will 
and  verifylnpr  a  copy  was  sufficient  where  a  third 
subscribinar  witness  was  not  called,  but  no  objec- 
tion was  made  for  not  producinir  him,  and  the  will 
had  been  destroyed  by  the  tesiator  on  the  day  of 
his  death  while  in  a  fit  of  insanity.  Appersoo  v. 
Cottrell,  8  Port.  rAla.)  51, 29  Am.  Dec.  289. 

And  a  lost  will  was  proved  where  two  of  the  sub- 
scribing witnesses  testified  in  regard  to  a  copy, 
that  the  original  was  made  by  the  deceased  in  their 
presence,  that  be  was  of  sound  mind  at  the  time  of 
the  execution,  and  that  he  executed  It  in  the  pres- 
ence of  the  other  witness.  Apperson  v.  Cottrell,  8 
Port.  (Ala.)  61,  29  Am.  Dec.  289. 

So,  where  a  will  was  destroyed  by  one  of  the  heirs 
It  was  admitted  to  probate,  where  the  entire  cor- 
respondence of  the  rouffh  draft  with  the  will  was 
proved  only  by  one  witness,  the  execution  of  the 
will  was  proved  by  the  three  attestlnir  witnesses, 
and  parts  of  the  will  were  proved  by  several  wit- 
nesses, and  the  roug'h  draft  of  the  will  was  in  the 
handwritinir  of  the  testator.  Kearns  v.  Kearns,  4 
Harr.  (Del.)  88. 

And  under  Ga.  Code,  I  2431,  providing  that  *if  a 
will  be  lost  or  destroyed  subS€X]uent  to  the  death, 
or  without  the  consent,  of  the  testator,  a  copy  of 
the  some,  clearly  proved  to  be  such  by  the  subscrib- 
ing witnesses  and  other  evidence,  may  be  admitted 
to  probate  and  record,  in  lieu  of  the  original:  but 
in  every  such  case  the  presumption  is  of  revocap 
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tion  by  the  testator,  and  that  presumption  must  be 
rebutted  by  proof,"  the  probate  of  a  loat  wUl  was 
required  to  be  proved  by  three  sobscrihing  wit- 
nesses if  in  life  and  withm  the  jurisdiction  of  the 
cou rt.  Mosely  v.  Carr,  70  Oa.  888;  Moseley  r.  Evans, 
72Oa.203. 

And  iQ  Hildreth  v.  Schillenger,  10  N.  J.  Eq.  1M, 
the  execution  of  a  lost  will  was  duly  proved  by 
three  sutMcribing  witnesses. 

Where  pmlmte  was  sought  of  a  will  whfch  oonld 
not  be  produced,  and  which  was  executed  when 
five  persons  were  present,  three  of  whom  attested 
It,  and  it  was  known  who  two  of  the  atteacing  wit- 
nesses were  but  not  who  the  third  waa,  ft  was  suf- 
ficient where  all  five  of  the  persons  who  were  pres- 
ent were  called  although  two  rememt>ered  nothing 
about  the  transaction,  and  8.  C.  aot  1889  (II  Stat,  at 
L.  41)  required  that  In  probate  of  wills  In  due  form 
of  law  ail  the  subscribing  witnesses,  where  not  ab- 
sent from  the  state,  dead,  or  insane,  should  be  pro- 
duced.   Watkins  v.  Watklns.  13  Rich.  L.  00. 

In  Bauskett  v.  Keitt,  22  S.  C.  187,  It  was  held  to  be 
a  question  for  the  Jury  where  two  of  the  witoessta 
to  an  alleged  lost  will  testified  to  its  execution  In 
the  presence  of  themselves  and  another  witness,  all 
of  whom  signed  as  witnesses,  but  such  other  wit- 
nes<i  denied  it.  The  case  of  Watkins  v.  Watkioa,  13 
Rich.  L.  06,  was  distinguished,  as  in  that  case  five 
persons  named  were  present  and  none  of  the  five 
denied  signing  as  a  witness  though  two  of  them 
said  they  bad  no  recollection.  In  that  case  the  tes- 
timony might  warrant  a  verdict  that  the  will  was 
executed  in  the  presence  of  three  witnesses  be- 
cause, while  it  failed  to  designate  with  certainty 
which  three  of  the  five  sul)soribed  as  witnesses,  it 
did  show  that  three  of  the  five  named  persons,  all 
of  whom  were  competent,  bad  signed  as  witnesses. 

And  a  lost  will  was  established  where  the  proof 
was  clear  and  uncontradicted  as  to  the  execution 
and  contents  of  the  will,  by  proof  of  a  copy  which 
had  been  verified  before  the  will  was  executed  and 
three  witnesses  who  were  present  at  the  execution 
of  the  will  and  other  witnesses  who  heard  the  will 
read  and  another  witness  who  saw  the  execution, 
and  the  evidence  of  two  witnesses  who  knew  the 
handwriting  of  the  testator,  as  well  ns  that  of  the 
attesting  witness.  This  satisfied  2  N.  Y.  Rev.  Stat. 
87,  8  74,  requiring  that  a  lust  will  shall  be  proved  to 
have  been  in  existence  at  the  time  of  the  death  of 
the  testator,  and  that  its  provisions  shall  be  clearly 
and  distinctly  proved  by  two  oredihle  witnesses,  a 
correct  copy  or  draft  being  deemed  equivalent  to 
one  witness.  Everitt  v.  JBverltt,  41  Barb.  385,  Af- 
firming 29  N.  Y.  89. 

So,  where  a  will  was  claimed  to  have  been  fraud- 
ulently destroyed  the  evidence  of  its  execution  was 
Sufficient,  where  one  of  the  subscribing  witnesses 
cestifled  positively  that  the  paper  referred  to  was 
declared  by  the  testator  to  be  his  last  will,  and  toe 
other  witness  so  testified  on  his  direct  examination, 
but  on  cross-examination  testified  that  such  state- 
ment was  made  by  the  draftsman  In  the  prceenoe  of 
the  testator,  as  was  also  the  request  to  sign.  The 
will  was  read  aloud  to  the  testator  and  signed  by 
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peara  from  the  evidence  that  tbe  object  of  both 
tbefle  coDveyaDces  was  to  provide  an Duities,  by 
viriue  of  an  arraogeniCDt  entered  into  between 
Dr.  Turner  and  his  sons,  whereby,  In  order  to 
relieve  tbe  doctor  of  tbe  burden  of  caring  for 
the  property,  tbe  conveyances  were  naade  to 
bis  sons,  tbey  to  pay  interest  on  the  notes  dur- 
ing tbe  doctor's  lifetime.  Tbey  contend  that, 
upon  bis  death,  interest  was  to  cease,  and  tbe 
principal  of  tbe  notes  was  not  to  be  paid. 
These  are  tbe  notes  referred  to  in  the  second 
and  third  parHgraphs  of  the  will  propounded. 
Dr.  Turner's  wife  died  in  1888.  Soon  there- 
after one  Keren  RootbaoQ,  or,  as  she  herself 

biro  In  tbe  pr(>8enoe  of  the  witnesses,  who  signed  It 
in  his  preseoce.    Early  v.  Early.  6  Kedf.  S76. 

In  Lewis  v.  Lewis,  6Ser8r.&  ft.  489,  it  was  said:  **If 
a  win  of  land  is  lost  or  secreted,  parol  proof  of  iu 
conieDt^  by  one  witness  would  be  sufBcient,  tbe 
proof  of  its  ezecutluQ  betns  made  by  the  requisite 
Qumtier.** 

And  in  Conoly  ▼.  Gayle,  61  Ala.  116,  it  was  beld 
that  I  be  fact  tbat  one  of  tbe  subsoribinff  witneraes 
to  a  lost  will  was  Incompetent  did  not  vltloTe  tbe 
same  where  tbe  requisite  numk>er  -of  competent 
wirne^ses  attested  tbe  same. 

So,  where  a  will  was  presented  and  proved  before 
tbe  court  of  probate  in  order  to  be  ezeouced.  and 
was  afterwards  lost.  It  was  beld  that  parol  evidence 
was  admissible  to  establish  it  by  witnesses  who  had 
subcKsrlbed  to  the  will  and  had  been  sworn  before 
tbe  judge  of  probates  to  prove  it,  and  the  pro- 
pounders  offered  to  prove  the  loss,  and  after  such 
facts  were  proved  offered  to  give  evidence  of  its 
contents.    Thomas  v.  Thomas,  2  La.  166. 

So.  where  the  attorney  who  prepared  a  wHl  from 
personal  instructions  of  the  testatrix,  together 
with  his  partner  and  clerk  who  witnessed  its  execu- 
tion, testified  clearly  and  positively  to  the  fact  and 
produced  the  original  draft  of  the  wilt,  and  their 
book  ahi I wluff  credit  for  payment  of  charges,  there 
was  no  doubt  as  to  the  will  having  been  duly  exe- 
cuted. Podmore  v.  Whatton,  8  Swab.  A  T.  448.  88  L. 
J.  Prob.  N^  8. 143, 10  Jur.  N.  8.  766, 10  L.  T.  N.  8. 764. 

And  a  lost  will  was  established  where  proof  of  a 
pencil  memorandum  in  the  testator's  handwriting 
was  corroborated  by  the  attesting  wltneasos- 
South  worth  v.  Adams,  11  Diss.  2S6. 

Under  La.  Old  Code,  art.  169,  p.  244,  New  Code, 
art.  1648,  requiring  for  the  proof  of  an  olographic 
will  the  testimony  of  two  credible  witnesses,  who 
declare  that  they  recognize  the  testament  as  kjeing 
entirely  written,  dated,  and  signed  in  the  testator's 
handwriting,  '^as  having  often  seen  him  write  and 
sign  during  his  lifetime,"  a  will  lost  or  destroyed 
after  the  testator's  death  was  admitted  to  probate 
where  the  witnesses  testified  that  the  will  was  en- 
tirely written,  dated,  and  signed  by  tbe  testator, 
but  tbey  did  not  say  tbat  **t.hey  had  often  seen  him 
write.'*  It  was  held  that  this  clause  was  not  sacra- 
mental but  directory,  and  the  evidence  showed  an 
intimacy  and  relationship  which  left  little  room  to 
doubt  that  they  were  really  well  acquainted  with 
his  handwriting  and  had  probably  eeen  him  write 
often  but  did  not  expressly  say  so.  Clark's  Succes- 
sion. 11  La.  Aon.  124. 

In  Fuentes  v.  Oalncs.  25  La.  Ann.  86,  the  probate 
was  set  aside  on  tbe  ground  that  the  evidence  was 
by  witnesses  who  derived  their  knowledge  of  the 
contents  from  the  verbal  declarations  of  the  testa- 
tor. But  this  case  was  reversed  in  02  U.  8. 10.  28  L. 
ed.  S24,  on  account  of  tbe  failure  of  the  state  court 
to  transfer  the  case  to  the  Federal  court. 

And  In  Gaines  v.  Lizardi,  8  Woods.  77,  on  the  re- 
moval to  the  circuit  court,  it  was  held  that  under 
La.  Civ.  Code,  art.  1588  (1681),  declaring  an  olo- 
graphic will  shall  be  entirely  written,  dated,  and 
signed  by  the  hand  of  the  testator,  this  will  was 
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t^gjis  her  name,  Kerenbappncb  Roothnm,  a 
maiden  of  mature  years,  became  installed  iu 
Dr.  Turner's  home  as  bis  housekeeper.  It  is 
to  her  that  tbe  fourtb  paragraph  of  tbe  alleged 
will  relates.  Mr.  Clark  and  Mr.  Scott,  who 
are  named  as  executors,  were  prominent  mem- 
\H:n  of  tbe  Presbyterian  Church,  of  which  Dr. 
Turner  was  also  a  member.  Capt  ScoU  was 
a  lawyer,  and  seems  lo  have  been  Dr.  Turner's 
legal  adviser.  Dr.  Turner  seems  to  have  ac- 
quired somewhat  of  a  habit  of  making  wills, 
as  there  is  evidence,  chiefly  from  entries  in  his 
diary,  of  bis  having  executed  several  such  in- 
struments in  tbe  last  decade  of  bis  life.    There 

proved  to  have  been  executed  by  two  witnesses, 
the  evidence  t)eing  the  same  as  io  Clark's  Succes- 
sion, 11  La.  Ann.  U8S. 

Dilferent  phases  of  subsequent  proceedings  of 
this  celebrated  case  are  found  in  88  U.  8. 18  Pet.  404, 
10  L.  ed.  221;  40  U.S.  15  Pet.  9, 10  L.  ed.  642:  4SU.8. 
2  How.  C19, 11  L.  ed.  402;  47  U.  8. 6  How.  560, 12  L. 
ed.  568:  82  0.  8. 15  Wall.  624,  21  L.  ed.  216;  17  Fed. 
Bep.  16;  1  Woods,  118. 

In  Harris  v.  Tisereau,  52  Ga.  158,  21  Am.  Rep.  242, 
it  was  said  that  If  tbe  will  be  lost  the  witnesses 
should  be  produced  If  accessible,  if  not,  the  next 
beet  evidence  should  be  used  to  prove  tbe  execu- 
tion. 

And  where  a  will  had  been  destroyed  by  one  of 
the  suljscrlbing  witnesses,  who  with  another  sub- 
scribing witness  were  the  only  heirs,  and  ibey  had 
made  a  sham  efTort  to  probate  tbe  will  in  the 
county  court,  and  testified  as  to  the  attestation  m 
such  a  manner  that  the  probate  was  refused,  and 
then  destroyed  tbe  «-lll,  a  court  of  equity  notwlth- 
sunding  the  rejection  by  the  probate  court  de- 
diired  the  proof  of  execution  sufficient  to  enforce 
the  same  and  grant  a  decree  of  emancipation  to 
slaves  that  were  emancipated  by  such  will.  Ic  was 
held  that  the  complainant  should  not  be  precluded 
by  the  rejection  of  the  will  when  it  wss  attested  by 
their  antagonists  in  interest,  offered  f(»r  probate  by 
one  of  them,  and  defeated  by  the  general  statement 
of  the  other,  without  any  cross-examination  or 
any  person  present  who  was  interested  in  establish- 
ing the  will,  as  each  of  these  Interested  witnesses 
showed  himself  capable  of  resorting  to  Improper 
devices  for  tbe  purpose  of  injuring  the  benefici- 
aries.   Mulllns  V.  Wall.  8  B.  Mon.  445. 

And  in  Re  Russell,  88  Hun,  271,  afllrmed  98  N. 
Y.  638,  proof  of  the  execution  of  a  lost  will  was  re- 
quired to  be  made,  and  tbe  evidence  was  insuffi- 
cient where  it  was  not  sbown  that  there  was  a  full 
attestation  clause  subscribed  by  proper  witnesses. 

Tbe  evidence  of  a  solicitor  that  he  drew  tbe  will 
for  tbe  decedent,  but  could  not  remember  the  wit- 
ness who  attested  it,  was  insufficient.  Grant  v. 
Grant,  1  Sand f.  Ch.  285. 

And  inCollyer  v.  Collyer.  4  Dem.  53,  Affirmed  110 
N.  Y.  481.  the  factum  of  tbe  will  was  not  established 
where  the  draft  produced  contained  neither  the 
name  of  the  decedent  nor  those  of  tbe  witnesses, 
and  tbe  only  witness  in  regard  to  this  matter  did 
not  testify  positively  that  he  was  a  subscribing  wit- 
no<«s.  and  be  was  unable  to  state  who  the  other  wiu 
nesses  were. 

And  under  Md.  act  1715,  chap.  39,  conferring 
power  on  the  prolxite  Judge  to  cause  to  be  proved 
any  last  will  and  testament,  although  the  same  con- 
cerned title  to  land,  and  29  Car.  IL,  chap.  8,  (  5.  pro- 
viding that  ail  devises  and  bequests  of  laniis  shall 
be  in  writing,  signed  by  the  party  devising  the 
same  or  some  other  person  In  his  pre!»ence  and  b.v 
his  express  dlrectionfi,  and  shall  be  attested  and 
subscribed  in  the  presence  of  said  devisor  by  three 
or  four  credible  witnesses,  or  else  they  shall  be 
utterly  void,  a  copy  of  a  lost  will  admitted  to  pro- 
bate by.iit«  register  of  wills  was  not  admissible  in 
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paid  over  to  the  Board  of  Foreign  Missions  of 
the  Presbyterian  Church  in  the  United  States 
of  America. 

John  J.  Turner, 

Dated  December ,  IH^d. 

Wilness; 
Sarah  Turner. 
Keren  Rootham, 

A.  few  remarks  in  regard  to  the  subject-mat- 
ter of  the  testator's  property  may  not  be  inap- 
propriate, preliminary  to  the  statement  of  other 
facts  in  the  case.  The  alleged  tcKtator.  John 
J.  Turner,  referred  to  usuallv  in  the  evidence 


as  "Dr.  Turner/*  by  which  term  we  shall 
hereafter  designate  him,  was,  at  the  time  of 
his  death,  and  at  the  time  it  is  claimeil  this  will 
was  executed,  seised  of  the  land  described  in 
the  will  and  also  of  another  lot  in  the  city  of 
Lincoln  not  thereby  disposed  of.  He  had  pre- 
TiousW  owned  two  other  lots  in  the  city  of 
Lincoln,  one  of  which  be  bad  conveyed  to  bis 
son  R  Morris  Turner,  receiving,  in  considera- 
tion for  the  conveyance,  the  laiter's  note  for 
$4,500,  secured  by  mortfssffe  on  the  lot.  The 
other  lot  he  had,  at  about  the  same  time,  con- 
veyed to  his  son  William  J.  Turner,  receiving 
in  return  the  latter's  note  for  $5,700.    It  ap- 


And  a  destroyed  will  was  probated  wbere  it  was 
proved  to  bave  been  duly  attested  by  a  requisite 
number  of  witnesses.  Anderson  v.  Irwin,  101  111. 
411. 

And  the  execution  of  a  lost  will  was  duly  proved 
where  the  atteetioff  witDesses  proved  the  siirnature 
oC  the  testator  by  his  mark,  and  that  the  subscrib- 
ing witoenies  attested  it  in  his  presence  and  io  tbe 
presence  of  each  other  at  tbe  testator^s  request* 
and  tbe  testator  declared  the  same  to  be  his  last 
wUl.  Voorhees  v.  Voorhees,  80  N.  Y.  463, 100  Am. 
Deo.  458. 

So,  in  Morris  v.  Swaney,  7  Heisk.  501,  the  Jury 
were  properly  Instructed  as  to  the  requirements  of 
tbe  law  as  to  tbe  manner  of  exeoutlng  a  will,  and 
that  tbe  propounders  must  introduce  evidence 
clear,  full,  and  satisfactory,  to  establish  the  facts  In 
their  Cavor,  and  tbat  two  witnesses  were  required 
to  tbe  faclum  of  the  will,  but  that  two  witnesses 
were  not  required  to  each  particular  fact. 

And  wbere  a  revocatory  clause  of  a  lost  wlU  was 
clearly  proved,  but  was  only  attested  by  two  wit- 
nesses, tt  was  probated  so  as  to  affect  personalty, 
y inlnir  V.  Hall,  40  Miss.  63. 

And  tbe  execution  of  a  lost  wilt  was  suflBolently 
proved  by  tbe  two  attesting  witoesses,  and  tbe 
sanity  of  tbe  testator  was  proved  positively  by  tbe 
witnesses,  and  by  tbe  equalization  in  tbe  will. 
Pay  ne*s  Will  4  T.  a  Hon.  428. 

So,  where  a  lost  will  was  proved  by  two  sutwcrib- 
inR  witnesses,  and  tbe  contents  were  proved  by  one 
wltue«9,  it  was  held  to  revoke  a  prior  will.  Helyar 
V.  Helyar,  1  Lee,  Eccl.  Kep.  472. 

Tbe  evidence  of  two  subscribing  witnesses  rela- 
tive to  tbe  due  execution  and  contents  of  a  will 
and  verlf  yinff  a  copy  was  sufficient  wbere  a  third 
subscrlbiDflr  witness  was  not  called,  but  no  objec- 
tion was  made  for  not  producing  him.  and  tbe  will 
bad  been  destroyed  by  tbe  testator  on  the  day  of 
bis  death  while  m  a  fit  of  insanity.  Apperson  v. 
Cottrell,  8  Port.  (Ala.)  61, 29  Am.  Dec.  230. 

And  a  lost  will  was  proved  where  two  of  tbe  sub- 
scribing witnesses  testified  in  reirard  to  a  copy, 
tbat  tbe  original  was  made  by  tbe  deceased  in  their 
presence,  tbat  be  was  of  sound  mind  at  tbe  time  of 
the  execution,  and  that  be  executed  it  in  the  pres- 
ence of  the  other  witness.  Apperson  v.  Cottrell,  8 
Port.  (Ala.)  51,  29  Am.  Dec.  239. 

So.  where  a  will  was  destroyed  by  one  of  the  heirs 
it  was  admitted  to  probate,  wbere  the  entire  cor- 
respondence of  tbe  rough  draft  with  the  will  was 
proved  only  by  one  witness,  tbe  execution  of  the 
will  was  proved  by  tbe  three  attesting  witnesses, 
and  parts  of  the  will  were  proved  by  several  wit- 
nesses, and  tbe  rough  draft  of  tbe  will  was  in  tbe 
handwriting  of  tbe  testator.  Kearns  v.  Kearns,  4 
Harr.  (Del.)  88. 

And  under  Ga.  Code,  6  2431,  providing  tbat  *if  a 
will  be  lost  or  destroyed  subsequent  to  the  death, 
or  without  the  consent,  of  tbe  testator,  a  copy  of 
tbe  some,  clearly  proved  to  be  such  by  tbe  subscrib- 
ing witnesses  and  other  evidence,  may  be  admitted 
to  probate  and  record,  in  lieu  of  tbe  original;  but 
in  every  such  case  tbe  presumption  is  of  revoca- 
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tlon  by  tbe  testator,  and  tbat  presumption  must  be 
rebutted  by  proof,**  tbe  probate  of  a  lost  will  was 
required  to  be  proved  by  three  subscribing  wit- 
nesses if  in  life  and  within  tbe  Jurisdiction  of  the 
oou  rt.  Mosely  v.  Carr,  70  Ga.  838;  Moeeley  v.  Brana, 
72  Ga.  203. 

And  in  Hildretb  ▼.  Schilienger,  10  N.  J.  Eq.  \^ 
tbe  execution  of  a  lost  will  was  duly  proved  by 
three  subscribing  witnesses. 

Where  pr«ibate  was  sought  of  a  will  which  conld 
not  be  produced,  and  which  was  executed  when 
five  persons  were  present,  three  of  whom  attested 
it,  and  it  was  known  who  two  of  tbe  attesting  wit- 
nesses were  but  not  who  the  third  was,  it  was  suf- 
ficient where  all  five  of  tbe  persons  who  were  prea- 
ent  were  called  although  two  remembered  nothing 
about  tbe  transaction,  and  8.  C.  act  1839  (11  Stat,  ac 
L.  41)  required  tbat  in  probate  of  wills  in  due  form 
of  law  all  tbe  subscribing  witnesses,  wbere  not  ab- 
sent from  tbe  state,  dead,  or  insane,  should  be  pro- 
duced.  Watkins  v.  Watkins,  13  Rich.  L.  66. 

In  Bauskett  v.  Keitt,  22  S.  C.  187,  it  was  held  to  be 
a  question  for  the  Jury  wbere  two  of  tbe  witness<8 
to  an  alleged  lost  will  testified  to  its  execution  in 
tbe  presence  of  themselves  and  another  witness,  all 
of  whom  stflrned  as  witnesses,  but  such  other  wit- 
nes<«  denied  iu  The  case  of  Watkina  v.  Watkins,  18 
Rich.  L.  66,  was  distinguished,  as  in  tbat  case  five 
persons  named  were  present  and  none  of  tbe  fii'e 
denied  signing  as  a  witness  though  two  of  them 
said  they  bad  no  recollection.  In  tbat  case  tbe  tes- 
timony might  warrant  a  verdict  tbat  tbe  will  was 
executed  in  the  presence  of  three  vritnesses  be- 
cause, while  it  failed  to  designate  with  certainty 
which  three  of  tbe  five  subscribed  as  witnesses,  it 
did  show  that  three  of  tbe  five  named  persons,  all 
of  whom  were  competent,  bad  signed  as  witnesses. 

And  a  Inst  will  was  established  wbere  tbe  proof 
was  clear  and  uncontradicted  as  to  tbe  execution 
and  contents  of  tbe  will,  by  proof  of  a  copy  which 
bad  been  verified  before  the  will  was  executed  and 
three  witnesses  who  were  present  at  tbe  execution 
of  tbe  will  and  other  witneases  who  heard  tbe  will 
read  and  another  witness  who  saw  the  execution^ 
and  the  evidence  of  two  witnesses  who  knew  the 
handwriting  of  tbe  testator,  as  well  ns  tbat  of  the 
attesting  witness.  This  satisfied  2  N.  Y.  Rev.  Stat. 
67,  C  74,  requiring  that  a  lost  will  shall  be  proved  to 
have  been  in  existence  at  tbe  time  of  tbe  death  of 
the  testator,  and  that  its  provisions  shall  t>e  clearly 
and  distinctly  proved  by  two  oredtlile  witnesses,  a 
correct  copy  or  draft  being  deemed  equivalent  to 
one  witness.  Everltt  v.  Bveritt,  41  Barb.  385,  Af- 
firming 29  N.  Y.  89. 

So,  wbere  a  will  was  claimed  to  have  been  fraud- 
ulently destroyed  tbe  evidence  of  its  execution  was 
SulBcient,  where  one  of  the  subscribing  witnesses 
testified  positively  tbat  tbe  paper  referred  to  was 
declared  by  the  testator  to  k>e  his  last  will,  and  the 
other  witness  so  testified  on  bis  direct  examination, 
but  on  cross-examination  testified  tbat  such  state- 
ment was  made  by  tbe  draftsman  in  the  presence  of 
the  testator,  as  was  also  tbe  request  to  sign.  The 
will  was  read  aloud  to  the  testator  and  signed  by 
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pears  from  the  evidence  that  the  object  of  both 
these  coDveyaDces  was  to  provide  an uuities,  by 
virtue  of  ao  arrao^mcDt  entered  into  l)etweeD 
Dr.  Turner  and  his  sons,  whereby,  in  order  to 
relieve  the  doctor  of  the  burden  of  caring  for 
the  property,  the  conveyances  were  naade  to 
his  sons,  they  to  pay  interest  on  the  notes  dur- 
ing the  doctor's  lifetime.  They  contend  that, 
upon  his  death,  interest  was  to  cease,  and  the 
principal  of  the  notes  was  not  to  be  puid. 
These  are  the  notes  referred  to  in  the  second 
and  third  pnrHgrapbs  of  the  will  propounded. 
Dr.  Turner's  wife  died  in  1888.  Soon  there- 
after one  Keren  Rootbam,  or,  as  she  herself 

bim  in  tbe  preaenoe  of  the  wltneeaee,  who  signed  It 
In  his  preseoce.    Early  y.  Early.  6  Uedf.  'd76. 

In  Lewis  V.  Lewis,  68erg,&  ft.  489,  it  was  said:  '*If 
a  will  of  land  to  lost  or  leoreted.  parol  proof  of  its 
contents  by  one  witness  would  be  sufBcient.  tbe 
proof  of  Its  execution  betpg  made  by  the  requisite 
number.** 

And  in  Conoly  v.  Gkiyle,  61  Ala.  116.  it  was  beld 
that  I  be  fact  that  one  of  tbe  subfcribinff  witnesses 
to  a  lost  will  was  incompetent  did  not  vitlaie  the 
same  where  the  requisite  numk>er-of  oonipeteot 
wirnee^es  attested  tbe  same. 

80,  where  a  will  was  presented  and  proved  before 
tbe  court  of  probate  in  order  to  be  executed,  and 
was  afterwards  lost,  it  was  beld  that  parol  evidence 
was  admissible  to  establish  it  by  witnesses  who  had 
subcKsritied  to  the  will  and  had  been  sworn  before 
tbe  judflre  of  probates  to  prove  it,  and  the  pro- 
pounders  offered  to  prove  the  loss,  and  after  such 
facts  were  proved  offered  to  give  evidence  of  its 
contents.    Thomas  v.  Thomas,  2  La.  166. 

80,  where  the  attorney  who  prepared  a  wHl  from 
personal  Instructions  of  the  testatrix,  together 
with  his  partner  and  clerk  who  witnessed  its  execu- 
tion, testified  clearly  and  positively  to  the  fact  and 
produced  the  original  draft  of  the  will,  and  their 
boolc  ahnwlng  credit  for  payment  of  charges,  there 
was  no  doubt  as  to  the  wiU  bavtng  been  duly  exe- 
cuted. Podmore  v.  Whattoo,  8  Swab.  A  T.  448,  88  L. 
J.  Prob.  N^  8. 143. 10  Jur.  N.  8.  7S6. 10  L.  T.  N.  8. 764. 

And  a  lost  will  was  established  where  proof  of  a 
pencil  memorandum  in  the  testator*s  handwriting 
was  corroborated  by  the  attesting  witnesses* 
South  worth  v.  Adams,  11  fliss.  2S6. 

Under  La.  Old  Code.  art.  169,  p.  244,  New  Code, 
art  1648,  requiring  for  tbe  proof  of  an  olographic 
will  tbe  testimony  of  two  credible  witnesses,  who 
declare  that  they  recognize  tbe  testament  as  kjeing 
entirely  written,  dated,  and  signed  in  the  testator's 
handwriting,  **as  having  often  seen  bim  write  and 
sign  during  his  lifetime,**  a  will  lost  or  destroyed 
after  the  testator's  death  was  admitted  to  probate 
where  the  witnesses  testiflod  that  the  will  was  en- 
tirely written,  dated,  and  signed  by  tbe  testator, 
but  they  did  not  say  that  *Mhey  had  often  seen  him 
write.**  It  was  held  that  this  clause  was  not  sacra- 
mental but  directory,  and  the  evidence  showed  an 
intimacy  and  relationship  which  left  little  room  to 
doubt  that  they  were  really  well  acquainted  with 
bis  handwriting  and  had  probably  seen  him  write 
often  but  did  not  expressly  say  so.  Clark's  Succes- 
sion. 11  La.  Ann.  124. 

In  Fuentes  v.  Oalncs,  25  La.  Ann.  86,  the  probate 
was  set  aside  on  tbe  ground  that  tbe  erMence  was 
by  witnesses  who  derived  their  knowledge  of  the 
contents  from  tbe  verbal  declarations  of  the  testa- 
tor. But  this  case  was  ref  erned  In  02  U.  8. 10.  28  L. 
ed.  S24,  00  account  of  the  failure  of  The  state  court 
to  transfer  tbe  case  to  tbe  Federal  court. 

And  in  Oaioes  v.  Lizardi,  8  Woods.  77,  on  tbe  re*> 
moval  to  the  circuit  court.it  was  held  that  under 
La.  Civ.  Code,  art.  1688  (1681),  declaring  an  olo- 
graphic will  shall  be  entirely  written,  dated,  and 
signed  by  tbe  hand  of  the  testator,  this  will  was 
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t^gjiB  her  Dflme,  Kerenhappuch  Roothnm,  a 
maiden  of  mature  years,  became  installed  iu 
Dr.  Turner's  home  as  his  housekeeper.  It  is 
to  her  that  the  fourth  paragraph  of  tbe  alleged 
will  relates.  Mr.  Clark  and  Mr.  Scott,  who 
are  named  as  executors,  were  prominent  mem- 
bers of  the  Presbyterian  Church,  of  which  Dr. 
Turner  was  also  a  member.  Capt  ScoU  was 
a  lawyer,  and  seems  10  have  been  Dr.  Turner's 
legal  adviser.  Dr.  Turner  seems  to  have  ac- 
quired somewhat  of  a  habit  of  making  wilU, 
as  there  is  evidence,  chiefly  from  entries  in  bis 
diary,  of  his  having  executed  several  such  in- 
struments in  the  last  decade  of  his  life.    There 

proved  to  have  been  executed  by  two  witnesses, 
the  evidence  t)eing  tbe  same  as  in  Clark's  Succes- 
sion, 11  La.  Ann.  126. 

Dllferent  phases  of  subsequent  proceedings  of 
this  celebrated  case  are  found  in  88  U.  8. 18  Per.  404, 
10  L.  ed.  221;  40  U.S.  16  Pet.  9, 10  L.  ed.  642;  4SU.8. 
2  How.  C19, 11  L.  ed.  402;  47  U.  8. 6  How.  560, 12  L. 
ed.  668;  82  0.  8. 16  Wall.  624,  21  L.  ed.  216;  17  Fed. 
Bep.  16;  1  Wooda,  118. 

In  Harris  v.  Tisereau,  62  Ga.  168,  21  Am.  Rep.  242, 
it  was  said  that  if  the  will  be  lost  the  witnesses 
should  be  produced  If  accessible,  if  not,  the  next 
best  evidence  should  be  used  to  prove  the  execu- 
tion. 

And  where  a  will  had  been  destroyed  by  one  of 
the  subscribing  witnesses,  who  with  another  sub- 
scribing witness  were  the  only  heirs,  and  tbey  had 
made  a  sham  effort  to  probnte  the  will  in  the 
county  court,  and  testified  as  to  the  attestation  in 
such  a  manner  that  the  probate  was  refused,  and 
then  destroyed  tbe  will,  a  court  of  equity  notwith- 
standing the  reject iDU  by  tbe  probate  court  de- 
clHred  the  proof  of  execution  sufficient  to  enforce 
tbe  same  and  grant  a  decree  of  emancipation  to 
slaves  that  were  emancipated  by  such  will.  It  was 
held  that  the  complainant  should  not  be  precluded 
by  the  rejection  of  tbe  will  when  it  wss  attested  by 
their  antagonists  in  Interest,  offered  for  probate  by 
one  of  tbem,  and  defeated  by  the  general  statement 
of  the  other,  without  any  cross-examination  or 
any  person  present  who  was  interested  in  establish- 
ing the  will,  as  each  of  these  Interested  witnesses 
showed  bimself  capable  of  resorting  to  improper 
devices  for  the  purpose  of  injuring  the  benefici- 
aries.   Mulhns  V.  Wall.  8  B.  Mon.  446. 

And  in  Re  Russell,  88  Hun,  271,  affirmed  98  N. 
Y.  638,  proof  of  the  execution  of  a  lost  will  was  re- 
quired to  be  made,  and  the  evidence  was  lusuffi- 
cient  where  it  was  not  sbown  that  there  was  a  full 
attestation  clause  sulMcribed  by  proper  witnesses. 

Tbe  evidence  of  a  solicitor  that  he  drew  tbe  will 
for  tbe  decedent,  but  could  not  remember  the  wit- 
ness who  attested  it,  was  insufficient.  Grant  v. 
Grant,  1  Sendf.  Cb.  235. 

And  inCollyer  v.  Collyer.  4  Dem.  S3,  Affirmed  110 
N.  Y.  481.  the  factum  of  the  will  was  not  established 
where  the  draft  produced  contained  neirber  tbe 
name  of  the  decedent  nor  those  of  tbe  witnesses, 
and  the  only  witness  in  regard  to  this  matter  did 
not  testify  positively  that  he  was  a  subscribing  wit- 
no^,  and  be  was  unable  to  state  who  the  otber  wiu 
nesses  were. 

And  under  Md.  act  1715,  chap.  39,  conferring 
power  on  tbe  probate  Judge  to  cause  to  be  proved 
any  last  will  and  testament,  sitbough  the  same  con- 
cerned title  to  land,  and  29  Car.  II.,  chap.  8,  i  5,  pro- 
viding that  all  devises  and  bequests  of  lands  shall 
be  in  writing,  signed  by  tbe  party  devising  tbe 
same  or  some  other  person  In  his  pre^ienoe  and  by 
his  express  direction^  and  shall  be  attested  and 
subscribed  in  the  presence  of  said  devisor  by  three 
or  four  credible  witnesses,  or  else  they  shall  be 
utterly  void,  a  copy  of  a  lost  will  admitted  to  pro- 
bate by.iiiv  register  of  wills  was  not  admissible  in 
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Jax., 


paid  over  to  the  Board  of  Foreign  MissioDS  of 
thePresbyteriao  Church  in  the  United  States 
of  America. 

John  J.  Turner. 

Dated  December ,  lUtid, 

Witness: 
Sarah  Turner. 
Keren  Rootham, 

A.  few  remarks  in  regard  to  the  subject-mat- 
ter of  the  testator's  property  may  not  be  inap- 
propriate, preliminary  to  tlie  statement  of  other 
facts  in  the  case.  The  alleged  tentator.  John 
J.  Turner,  referred  to  usually  in  the  evidence 


as  "Dr.  Turner/'  by  which  term  wc  shall 
hereafter  designate  him,  was,  at  the  time  of 
his  death,  and  at  the  time  it  is  claimeil  this  will 
was  executed,  seised  of  the  land  described  in 
the  will  and  aho  of  another  lot  in  the  city  of 
Lincoln  not  thereby  disposed  of.  He  had  pre- 
Tiouslv  owned  two  other  lots  in  the  city  of 
Lincoln,  one  of  which  he  had  conveyed  to  his 
son  R  Morris  Turner,  receivinsr,  in  considera- 
tion for  the  conveyance,  the  latter's  note  for 
$4,500,  secured  by  mortgage  on  the  lot.  The 
other  lot  he  had,  at  about  the  same  time,  con- 
veyed to  his  son  William  J.  Turner,  receiving 
in  return  the  latter's  note  for  l.'S.TOO.    It  ap- 


And  a  destToyed  will  was  probated  where  It  was 
proved  to  have  been  duly  attested  by  a  requisite 
number  of  witnesses.  Anderson  v.  Irwin,  101  Hi. 
411. 

And  the  execution  of  a  lost  will  was  duly  proved 
where  the  atieetin^  witoeflses  proved  tbe  sitrnature 
of  the  testator  by  his  mark,  and  that  the  subscrib- 
ing- witnefffes  attested  It  in  his  presence  and  io  the 
presence  of  each  other  at  the  testator*s  request* 
and  the  testator  declared  the  same  to  be  his  last 
wilL  Voorhees  v.  Voorbees,  80  N.  Y.  463, 100  Am. 
Deo.  458. 

So,  in  Morris  v.  Swaney,  7  Heisk.  501,  the  Jury 
were  properly  instructed  as  to  the  requirements  of 
the  law  as  to  the  manner  of  ezeoutlnir  a  will,  and 
that  the  propounders  must  introduce  evidence 
clear,  full,  and  satisfactory,  to  establish  the  facts  in 
their  favor,  and  tbat  two  witnesses  were  required 
to  the  factum  of  the  will,  but  that  two  witnesses 
were  not  required  to  each  particular  fact. 

And  where  a  revocatory  clause  of  a  lost  wlU  was 
clearly  proved,  but  was  only  attested  by  two  wit- 
nesses, it  was  probated  so  as  to  affect  personalty, 
y Ininir  V.  Hall.  40  Miss.  S3. 

And  the  execution  of  a  lost  will  was  suflBclently 
proved  by  the  two  attesting  witnesses,  and  the 
sanity  of  the  testator  was  proved  positively  by  the 
witnesses,  and  by  the  equalization  in  the  will. 
Payne*s  Will  4  T.  a  Mon.  42». 

8o,  where  a  lost  will  was  proved  by  two  sutwcrib- 
\ng  witnesses,  and  the  contents  were  proved  by  one 
wituem.  it  was  held  to  revoke  a  prior  will.  Helyar 
V.  Helyar.  1  Lee,  Eccl.  Kep.  472. 

The  evidence  of  two  subscriblngr  witnesses  rela- 
tive to  the  due  execution  and  contents  of  a  will 
and  verifying  a  copy  was  sufficient  where  a  third 
subscribing  witness  was  not  called,  but  no  ohjeo- 
tion  was  made  for  not  produclnfr  him,  and  the  will 
had  been  destroyed  by  the  tesiator  on  the  day  of 
his  death  while  in  a  fit  of  insanity.  Apperson  v. 
Cottrell,  8  Port.  (Ala.)  51, 20  Am.  Dec.  230. 

And  a  lost  will  was  proved  where  two  of  the  sub- 
scribing witnesses  testified  in  reirard  to  a  copy, 
that  the  original  was  made  by  the  deceased  in  their 
presence,  tbat  he  was  of  sound  mind  at  the  time  of 
the  execution,  and  that  be  executed  it  in  the  pres- 
ence of  the  other  witness.  Apperson  v.  Cottreli,  8 
Port.  (Ala.)  51.  20  Am.  Dec.  230. 

So,  where  a  will  was  destroyed  by  one  of  the  heirs 
it  was  admitted  to  probate,  where  the  entire  cor- 
respondence of  the  rough  draft  with  the  will  was 
proved  only  by  one  witness,  the  execution  of  the 
will  was  proved  by  the  three  attesting  witnesses, 
and  parts  of  the  will  were  proved  by  several  wit- 
nesses, and  the  rough  draft  of  the  will  was  in  the 
handwriting  of  the  testator.  Kearns  v.  Kearns,  4 
Harr.  (Del.)  88. 

And  under  Ga.  Code,  fi  2431,  providing  that  *if  a 
will  be  lost  or  destroyed  subscfquent  to  the  death, 
or  without  the  consent,  of  the  testator,  a  copy  of 
the  some,  clearly  proved  to  be  such  by  the  subscrib- 
ing witnesses  and  other  evidence,  may  be  admitted 
to  probate  and  record,  in  lieu  of  the  original:  but 
in  every  such  case  the  presumption  is  of  revoca- 
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tion  by  the  testator,  and  that  presumption  must  be 
rebutted  by  proof,"  the  probate  of  a  lost  wUl  was 
required  to  be  proved  by  three  subaorihing  wit- 
nesses if  in  life  and  within  the  Jurisdiction  of  the 
cou  rt.  Moeely  v.  Carr,  70  Ga.  338;  Moseley  v.  Brana, 
72Qa.203. 

And  in  Hildreth  v.Schlllenger,  10  N.  J.  Eq.li«, 
the  execution  of  a  lost  will  was  duly  proved  by 
three  siikMcribing  witnesses. 

Where  pr«it)ate  was  sought  of  a  will  which  oonld 
not  be  produced,  and  which  was  executed  when 
five  persons  were  present,  three  of  whom  attested 
it,  and  it  was  known  who  two  of  the  attesting  wit- 
nesses were  but  not  who  the  third  was,  it  was  suf- 
ficient where  all  five  of  the  persons  who  were  prea- 
ent  were  called  although  two  rememt)ered  nothing 
about  the  transaction,  and  FL  C  act  1830  (11  Stat,  ac 
L.  41)  required  that  in  probate  of  wills  in  due  form 
of  law  all  the  subscribing  witneases,  where  notab> 
sent  from  the  state,  dead,  or  insane,  should  be  pro- 
duced.   Watklns  v.  Watkins.  13  Rich.  L.  66. 

In  Bauskett  v.  Keltt,  22  3.  C.  187,  it  was  held  to  be 
a  question  for  the  Jury  where  two  of  the  wltnesst-a 
to  an  alleged  lost  will  testified  to  its  execution  in 
the  presence  of  themselves  and  another  witness,  all 
of  whom  signed  as  witnesses,  but  such  other  wiu 
nes-*  denied  it.  The  case  of  Watklns  v.  Watkins,  13 
Rich.  L.  66,  was  distinguished,  as  in  that  case  five 
persons  named  were  present  and  none  of  the  five 
denied  signing  as  a  witness  though  two  of  them 
said  they  had  no  recollection.  In  that  case  the  tes- 
timony might  warrant  a  verdict  that  the  will  was 
executed  in  the  presence  of  three  witnesses  be- 
cause, while  it  failed  to  designate  with  certainty 
which  three  of  the  five  subscribed  as  witnesses.  It 
did  show  that  three  of  the  five  named  persons,  all 
of  whom  were  competent,  had  signed  as  witnesses. 

And  a  lost  will  was  established  where  the  proof 
was  clear  and  uncontradicted  as  to  the  execution 
and  contents  of  the  will,  by  proof  of  a  copy  which 
had  been  verified  before  the  will  was  executed  and 
three  witnesses  who  were  present  at  the  execution 
of  the  will  and  other  witnesses  who  heard  the  will 
read  and  another  witness  who  saw  the  execution, 
and  the  evidence  of  two  witnesses  who  knew  the 
handwriting  of  the  tostator.  as  well  ns  that  of  the 
attesting  witness.  This  satisfied  2  N.  Y.  Rev.  Stat. 
67,  C  74,  requiring  that  a  lost  will  shall  be  proved  to 
have  been  in  existence  at  the  time  of  the  death  of 
the  testator,  and  that  its  provisions  shall  be  dearly 
and  distinctly  proved  by  two  credittle  witnesses,  a 
correct  copy  or  draft  being  deemed  equivalent  to 
one  witness.  Everitt  v.  Bveritt,  41  Barb.  385,  Af- 
firming 20  N.  Y.  80. 

So,  where  a  will  was  claimed  to  have  been  fraud- 
ulently destroyed  the  evidence  of  its  execution  was 
Sufficient,  where  one  of  the  subscribing  witnesses 
testified  positively  that  the  paper  referred  to  was 
declared  by  the  testator  to  be  his  last  will,  aod  tne 
other  witness  so  testified  on  his  direct  examination, 
but  on  cross-examinatioo  testified  that  such  state- 
ment was  made  by  the  draftsman  in  the  presence  of 
the  testator,  as  was  also  the  request  to  sign.  The 
will  was  read  aloud  to  the  testator  and  signed  by 
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pears  from  the  evidence  that  the  object  of  both 
these  coDveyaoces  was  to  provide  an du it ies,  by 
virtue  of  an  arraD|;enieDt  entered  into  l)etween 
Dr.  Turner  and  bis  sons,  whereby,  in  order  to 
relieve  the  doctor  of  tlie  burden  of  caring  for 
the  property,  the  conveyances  were  made  to 
bis  sons,  they  to  pay  interest  on  the  notes  dur- 
ing the  doctor's  lifetime.  They  contend  that, 
upon  bis  death,  interest  was  to  cease,  and  the 
principal  of  the  notes  was  not  to  be  paid. 
These  are  the  notes  referred  to  in  the  second 
and  third  parHgraphs  of  the  will  propounded. 
Dr.  Turner's  wife  died  in  1888.  Soon  there- 
after one  Keren  Rootham,  or,  as  she  herself 

him  In  tbe  prpsenoe  of  the  witnesses,  who  signed  It 
1o  his  preseoce.    Early  v.  Early.  6  Kedf.  H76. 

In  Lewis  V.  Lewis,  6Sergr.&  ft.  489,  It  was  said:  '*If 
a  will  of  laod  is  lost  or  secreted,  parol  proof  of  1u 
canients  by  one  witness  would  be  sufficient,  tbe 
proof  of  tts  execution  betns  made  by  the  requisite 
Qumt^er.** 

And  to  Conoly  ▼.  Gkiyle.  61  Ala.  116.  It  was  beld 
that  tbe  fact  tbat  one  of  tbe  subfcriblnflr  witnesses 
to  a  lost  will  was  tncompetenc  did  not  yitlaie  the 
■ame  where  the  requisite  Qumk>er  -of  competent 
wirnemes  attested  tbe  same. 

So,  where  a  will  was  presented  and  proved  before 
the  court  of  probate  in  order  to  be  executed,  and 
was  afterwards  lost,  it  was  beld  that  parol  evidence 
was  admissible  to  establish  it  by  witnesses  who  had 
eubcKsrlbed  to  tbe  will  and  had  been  sworn  before 
tbe  judge  of  probates  to  prove  it,  and  the  pro- 
pounders  offered  to  prove  the  loss,  and  after  such 
facts  were  proved  offered  to  give  evidence  of  its 
win  tents.    Tbomas  v.  Thomas,  2  La.  166. 

So.  where  tbe  attorney  who  prepared  a  will  from 
personal  instructions  of  the  testatrix,  together 
with  bis  partner  and  clerk  who  witnessed  Its  execu- 
tion, testltled  clearly  and  positively  to  tbe  fact  and 
produced  the  original  draft  of  tbe  will,  and  their 
boolc  shuifing  credit  for  payment  of  charges,  there 
was  no  doubt  as  to  tbe  will  having  been  duly  exe- 
cuted. Podmnre  v.  Whatton,  8  Swab,  ft  T.  449.  88  L. 
J. Prob.  N^  8. 143. 10  Jur.  N.  8. 7S6. 10  L.  T.  N.  8. 764. 

And  a  lost  will  was  established  where  proof  of  a 
pencil  memorandum  In  the  testator's  handwrlung 
was  corroborated  by  tbe  attesting  witnesses* 
South  worth  v.  Adams,  11  Hiss.  2S6. 

Under  La.  Old  Code.  art.  169,  p.  Z44,  New  Code, 
art  1648,  requiting  for  the  proof  of  an  olographic 
win  the  testimony  of  two  credible  witnesses,  who 
declare  that  they  recognize  the  testament  as  kjeing 
entirely  written,  dated,  and  signed  in  tbe  testator's 
handwriting,  '*as  having  often  seen  him  write  and 
sign  during  his  lifetime,"  a  will  lost  or  destroyed 
after  tbe  testator's  destb  was  admitted  to  probate 
where  tbe  witnesses  testified  that  the  will  was  en- 
tirely written,  dated,  and  signed  by  tbe  testator, 
hut  they  did  not  say  that  *'tbey  had  often  seen  blm 
write."  It  was  held  that  this  clause  was  not  sacra- 
mental but  directory,  and  the  evidence  showed  an 
Intimacy  and  relationship  which  left  little  room  to 
doubt  that  they  were  really  well  acquainted  with 
his  handwriting  and  had  probably  seen  blm  write 
often  but  did  not  expressly  say  so.  Clark's  Succes- 
sion. 11  La.  Ann.  124. 

In  Fuentes  v.  Oaincs,  25  La.  Ann.  86,  the  probate 
was  set  aside  on  tbe  ground  that  tbe  evidence  was 
t>y  witnesses  who  derived  their  knowledge  of  the 
contents  from  the  verbal  declarations  of  tbe  testa- 
tor. But  this  case  was  reveraed  in  OS  U.  8. 10.  28  L. 
ed.  524.  on  account  of  the  failure  of  the  state  court 
tu  transfer  the  case  to  tbe  Federal  court. 

And  In  Oaines  v.  LIzardI,  8  Woods.  77,  on  the  re- 
moval to  tbe  circuit  court.  It  was  held  that  under 
La.  Civ.  Code,  art.  1588  (1581),  declaring  an  olo- 
graphic will  sball  be  entirely  written,  dated,  and 
signed  by  tbe  hand  of  the  testator,  this  will  was 
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si/irns  her  name,  Kerenhappuch  Rootham,  a 
maiden  of  mature  years,  became  installed  iu 
Dr.  Turner's  home  as  his  housekeeper.  It  is 
to  her  that  the  fourth  paragraph  of  the  alleged 
will  relates.  Mr.  Clark  and  Mr.  Scott,  who 
are  named  as  executors,  were  prominent  mem- 
bers of  the  Presbyterian  Church,  of  which  Dr. 
Turner  was  also  a  member.  Capt  Scott  was 
a  lawyer,  and  seems  lo  have  been  Dr.  Turner's 
legal  adviser.  Dr.  Turner  seems  to  have  ac- 
quired somewhat  of  a  habit  of  making  wills, 
as  there  is  evidence,  chiefly  from  entries  in  his 
diary,  of  his  having  executed  several  such  in- 
struments in  the  last  decade  of  his  life.    There 

proved  to  have  been  executed  by  two  witnesses, 
the  evidence  t)etng  tbe  same  as  In  Clark's  Succes- 
sion, 11  La.  Ann.  125. 

Different  phases  of  subsequent  proceedings  of 
this  celebrated  case  are  found  in  88  U.  8. 18  Pet.  404, 
10  L.  ed.  221;  40  U.S.  15  Pet.  0, 10  L.  ed.  642:  48  U.S. 
2  How.  C19, 11  L.  ed.  402;  47  U.  8.  6  How.  5G0. 12  L. 
ed.  568:  82  0.  8. 16  Wall.  ea!4,  21  L.  ed.  215;  17  Fed. 
Bep.  16: 1  Woods,  118. 

In  Harris  v.  Tisereau,  62  Ga.  158,  21  Am.  Rep.  242, 
it  was  said  that  If  tbe  will  be  lost  tbe  witnesses 
should  be  produced  if  accessible,  if  not,  the  next 
best  evidence  should  be  used  to  prove  tbe  execu- 
tion. 

And  where  a  will  had  been  destroyed  by  one  of 
the  subscribmg  witnesses,  who  with  another  sub- 
scribing witness  were  tbe  only  heirs,  and  tbey  had 
made  a  sbam  effort  to  probute  the  will  in  the 
county  court,  and  testified  as  to  the  attestation  m 
sucb  a  manner  that  the  probate  was  refused,  and 
then  destroyed  tbe  will,  a  court  of  equity  notwith- 
standing the  rejection  by  tbe  probate  court  de- 
clHred  the  proof  of  execution  sufficient  to  enforce 
tbe  same  and  grant  a  decree  of  emancipation  to 
slaves  that  were  emancipated  by  such  will.  It  was 
held  that  the  complainant  should  not  be  precluded 
by  the  rejection  of  the  will  when  it  was  attested  by 
tbeir  antagonists  in  interest,  offered  for  probate  by 
one  of  tbem,  and  defeated  by  the  general  statement 
of  the  other,  without  any  cross-examination  or 
any  person  present  who  waslnterested  in  establish- 
ing the  will,  as  esch  of  these  Interested  witnesses 
showed  himself  capable  of  resorting  to  Improper 
devices  for  the  purpose  of  Injuring  the  benefici- 
aries.   Mulllns  V.  Wall,  8  B.  Mon.  445. 

And  in  Re  Russell,  88  Hun,  271,  affirmed  98  N. 
Y.  638,  proof  of  the  execution  of  a  lost  will  was  re- 
quired to  be  made,  and  the  evidence  was  lusuffl- 
dent  where  it  was  not  shown  that  tbere  was  a  full 
attestation  clause  subscribed  by  proper  witnesses. 

Tbe  evidence  of  a  solicitor  that  he  drew  tbe  will 
for  the  decedent,  but  could  not  remember  the  wit- 
ness who  attested  It,  was  insufficient.  Grant  v. 
Grant,  1  Sandf.  Cb.  235. 

And  lnColl.ver  v.  Collyer.  4  Dem.  63,  Affirmed  110 
N.  Y.  481,  the  factum  of  tbe  will  was  not  established 
where  the  draft  produced  contained  neirber  tbe 
name  of  the  decedent  nor  those  of  tbe  witnesses, 
and  the  only  witness  In  regard  to  this  matter  did 
not  testify  positively  that  he  was  a  subscribing  wit- 
ness, and  be  was  unable  to  state  who  the  otber  wiu 
nesses  were. 

And  under  Md.  act  1715,  chap.  39,  conferring 
power  on  tbe  probote  judge  to  cnuse  to  be  proved 
any  last  will  and  testament,  although  the  same  con- 
cerned title  to  land,  and  29  Car.  IL,  chap.  3.  (  5.  pro- 
viding that  all  devises  and  bequests  of  lands  shall 
be  in  writing,  signed  by  the  party  devising  the 
same  or  some  other  person  In  his  pre!9ence  and  by 
his  express  directions,  and  shall  be  attested  and 
subscribed  In  the  presence  of  said  devisor  by  three 
or  four  credible  witnesses,  or  else  tbey  shall  tw 
utterly  void,  a  copy  of  a  lost  will  admitted  to  pro- 
bate by.iii«  register  of  wills  was  not  admissible  In 
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Is  a  little  eyidence  of  this  character  tendlDj^  to 
Bbow  the  ezeculioo  by  him  of  a  will  later  than 
the  one  here  in  controversy,  but  this  evidence 
would  not  be  of  such  a  character  as  to  justify 
the  rejection  of  this  will,  were  this  one  satis- 
fnctorily  established.  It  is  claimed  that  the  will 
propouuded  was  executed  in  the  summer  of 
1888.  and  it  quite  satisfactorily  appears  that 
Dr.  Turner,  during  that  summer,  did  execute 
a  will,  which  was  witnessed  by  Fred  Schmidt 
and  George  A.  Hftgeosick.  Neither  witness 
pretends  to  have  been  informed  as  to  the  con- 
tents of  the  will.  There  is  evidence  to  the  ef- 
fect tbat,  on  one  occasion,  and  perhaps  on 


three  occasional,  between  the  time  when  this 
will  was  executed  and  Dr.  Turner's  death, 
the  docti>r  exbibiied  to  Miss  Rooiham  an  en- 
velope, and  also,  without  dlspla\inff  its  ccm- 
tents,  a  paper  inclosed  in  that  envelope,  tell- 
ing Miss  Rootbam  that  it  whs  his  will,  ani 
calling  her  attention  to  the  fact  that  he  de- 
posited it  in  a  certain  valise,  which  he  hun|^ 
in  a  clo.^t  in  his  house.  He  jalso  placed  the 
key  to  the  valise  in  a  drawer,  and  called  her 
attention  to  that  fact.  He  left  with  her  an 
envelope  marked  "Miss  Keren  Rootbam  (after 
my  death).  J.  J.  Turner."  This  envelope, 
when  opened,  contained   a  direction  to  Miss 


vvideiife  to  ebow  a  devise  or  real  estate,  "where  the 
paper  offered  was  not  proved  to  have  heen  attested 
by  rbroe  witncaFcs.  and  the  certificate  of  retrister 
or  probate  old  not  show  tbat  tbe  prctviFions  of  the 
ctaiute  were  complied  with  In  tbin  respect.  Hale 
V.  Monroe,  28  Md.  OS. 

III.  Evidence  of  the  contents, 
a.  Sufflcteney. 
L  In  oerieral. 

It  is  Renernlly  held  that  It  will  be  suflScient  If  the 
conientB  of  a  lost  or  destroyed  wtU  are  clearly  and 
distloctly  proved.  Some  courts  require  proof  be- 
yond all  doubt,  some  bold  that  it  is  suflScient  if  tbe 
contents  are  substantially  proved.  Tbe  expressions 
used  in  various  coses  are  set  out  below. 

Tbe  contents  of  a  lost  or  destroyed  will  should  be 
proved  in  tbe  same  manner  as  a  deed,  cote,  or  bond. 
Fo8ter*8  Appeal.  87  Pa.  67, 80  Am.  Hep.  840;  Jaques 
V.  Horton,  76  Ala.  238. 

Tbey  should  be  proved  in  general  terms.  Forb- 
inir  V.  Weber,  99  Ind.  589. 

Tbey  should  be  substantially  proved.  Banning 
V.  Banning,  12  Ohio  St.  487;  Jones  v.  Casier,  189  Ind. 
882:  Allison  v.  Allison,  7  Dana.  91. 

Tbey  sbould  be  substantially  proved  under  Ohio 
act  May  8. 1652.  88  47. 50  (8  Curwin,  1910, 1901),  provid- 
ing that  tbe  contents  shall  be  substantially  proved. 
Banning  v.  Banning.  12  Obio  8t.  437. 

Tbey  sbouid  be  clearly  and  fully  proved.  He 
Foster,  18  Pbila.  5C7. 

They  sbould  be  clearly,  established.  Baker  v. 
Dobyns.  4  Dana,  220. 

Tbey  should  be  clearly  and  distinctly  proved. 
Dower  v.  Seede.  28  W.  Va.  113,  67  Am.  Rep.  646;  Re 
Paine,  6  Dem.  861. 

They  should  be  clear  and  satisfactory.  Harris  v. 
Tisereau.  62  Ga.  153,  U  Am.  Rep.  242:  McNeeiy  v. 
Pearson  (Tcnn.  Cb.)  42  S.  W.  165,  Affirmed  by  su- 
preme court. 

1  bey  should  be  of  tbe  clearest  and  most  satisfac- 
tory character.    BUchle*s  Estate,  8  Ph.  Dist.  R.  16. 

They  sbould  be  clearand  unconrradicted.  Everitt 
V.  Everitt,  41  Itarb.  885,  AtBrmed  29  N.  Y.  89. 

Should  be  clear  and  convincing.  Wyckoff  v. 
Wyckoff,  16  N.  J.  Bq.  401. 

Evidence  of  tbe  contents  should  be  such  as  to 
satisfy  tbe  conscience  of  the  jury,  and  should  be 
very  clear  and  strong.  Kitchens  v.  Kitchens,  89 
Ga.  168.  99  Am.  Dec.  458. 

Proof  should  be  very  dear  and ;  might  be  by 
pa  rot.    Dea  ves's  Estate,  140  Pa.  242. 

It  should  be  full  and  satisfactory.  Dudley  v. 
Wordner,  4iyt.  69. 

Tbe  contents  sbould  be  proved  by  evidence  as 
cogent  and  satisfactory  as  tbat  required  to  estab- 
lish the  validity  when  produced  in  open  court. 
Harris  v.  Hams,  10  Wash.  555. 

They  should  be  proved  by  the  most  stringent 
evidence.    Huble  v.  Clark,  1  Hagg.  Ecol.  Rep.  116. 

Evidence  should  be  strong,  positive,  and  free 
from  ail  doubt.    Davis  v.  Bigourney,  8  Mot  tf7. 

Should  bo  of  a  very  cogent  cbaraoter,  and  not  len 
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than  to  rectify  mistaken  in  written  contracts  and 
actions  in  chancery.  Wharram  v.  Wburrain,  10 
Jur.  N.  S.  4011.  8  Swab,  ft  T.  SOI,  33  L.  J.  Prob.  N.  & 
75. 10  L.  T.  N.  S.  163. 12  Week.  Kep.  889. 

Sbould  be  clear,  strong,  and  irreiragablc.  free 
from  suspicion  or  doubt  in  its  sources,  exact  and 
certain  in  us  conclusions.  Podmore  v.  Wbatton, 
8  Swab.  &  T.  449.  33  L.  J.  Prob.  N.  S.  143. 10  Jur.  N. 
8.  756. 10  L.  T.  N.  S.  754. 

Sbould  be  of  the  most  cogent  and  irrefragable 
character,  free  from  suspicion  in  its  sources,  and 
exact  and  certain  in  its  conclusions.  Fitzifenild  v. 
Wynne,  1  A  pp.  D.  C.  107. 

Sbould  be  tbe  fullest  and  most  satisfactory  proof 
of  ibe  contents,  and  the  last  trace  of  reasunalile 
doubt  and  suspicion  should  be  dispelled  by  trust- 
worthv  evidence.  Moore  v.  Wbiteiiouse.  3  Swab. 
&  T.  567,  34  L.  J.  Prob.  N.  8.  31, 11  L.  T.  N.  S.  458. 

Sbould  be  so  strong  that  the  last  trace  of  reason- 
able doubt  or  suspicion  should  l>e  diitpeiied  by 
trustworthy  evidence.  Moore  v.  Whitebouse,  11 
L.  T.  N.  S.  458, 8  Swab.  &T.  567. 34  L.  J.  Prob.  N.  S. 
8L 

In  Clark  v.  Wright.  8  Pick.  67.  It  was  held  that 
parol  evidence  was  sufficient  to  probate  a  codicil 
which  bad  been  Inst  or  destroyed. 

In  Burls  v.  Burls.  86  L.  J.  Prob.  N.  S.  125.  L.  R.  1 
Prob.  &  Div.  472. 16  L.  T.  N.  S.  6n,  15  Week.  Rep. 
Iu90,  it  was  said  tbat  in  ascertaining  the  contents  of 
a  lost  will  "tbe  court  must,  so  tar  as  regards  the 
soul-el's  from  which  the  testimony  is'sougbt,  pro- 
ceed in  the  same  way  as  if  it  were  dealing  with  any 
other  paper,  the  contents  of  wbicb  are  to  be 
proved  by  secondary  evidence." 

All  that  oould  reasonably  be  required  of  a  party 
seeking  to  establish  a  will  would  be  to  show  in  gen- 
eral terms  tbe  disposition  wbicb  the  testator  made 
of  his  property  by  tbe  instrument,  and  tbat  it  pur- 
ported to  be  bis  will,  and  that  it  was  duly  attested 
by  the  requisite  number  of  witnesses,  where  such 
instrument  was  destroyed  after  tbe  teatator^s  death 
by  another  heir  without  tbe  fault  of  complain- 
ant, and  there  was  no  copy  shown  to  be  In  existence. 
Anderson  v.  Irwin.  101  IIL  411. 

And  proof  was  sufficient  where  the  contents  were 
clearly  and  distinctly  proved.  Scbults  v.  Scbultat, 
35  N.  r.  653, 91  Am.  Dea  88. 

And  where  tbe  contents  were  clearly  and  fully 
proved.  Foster^s  AppeaU  87  Pa.  67. 80  Am.  Rep. 
810. 

And  a  lost  will  was  established  on  satisfactory 
proof  of  destruction  and  content^.  Trevelyan  v. 
Trevelyan,  1  Phillim.  Ecol.  Rep.  149:  Bowen  ▼. 
Idley,  1  Edw.  Ch.  148;  Idley  v.  Buwen,  11  Wend.  227* 

Any  evidence  admissible  under  the  rules  of  law 
to  establish  tbe  existence  of  a  lost  wUI  and  its  con- 
tents can  be  received,  although  the  statute  pro- 
vides for  proving  a  will  by  a  certified  copy  from 
tbe  record  of  tbe  county  court.  McNeeley  v.  PcHr- 
son  (Tenn.  Ch.)  42  &  W.  165,  Affirmed  by  supreme 
co'jrt. 

And  in  an  action  for  partition  tbe  evidence  was 
sufficient  where  tbe  contents  were  proved  dis- 
tinctly by  one  witness  who  was  corroborated  by 
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Rootham  "to  gfye  my  Tftllae  key  to  Mr,  Will- 
iam Clark,  who  can  take  the  note  case,  which 
contains  all  valuable  papers,  also  any  money 
in  my  old  book,  and  the  key  of  the  house  to 
my  son  R  Morris  Turner.'*  Mr.  Clark  was,  un- 
fortunately, absent  from  Lincoln  at  the  time 
of  Dr.  Turner's  death.  Immediately  after  his 
funeral  the  two  sons  of  Dr.  Turner  found  Miss 
Rnoiham  in  possession  of  the  yalise.  At  their 
8<i]iciia'ion,  she  exhibiting  some  reluctance, 
she  delivered  the  yalise  to  William  J.  Turner, 
boib  sons  giving  her  a  written  receipt  therefor. 
The  valisft  was  placed  in  William  J.  Turner's 
house.    Early  in  May  it  was  announced  that 


this  house  had  been  entered  by  burglars,  and 
a  number  of  articles  abstracted.  The  account 
of  this  affair,  as  given  by  William  J.  Turner, 
and  corroborated  in  most  particulars  by  his 
wife  and  brother,  is  that,  with  his  family,  he 
made  an  evening  call  upon  his  brother,  and 
returned  home  aSout  half  past  10.  During  his 
absence  the  house  had  been  entered  through  a 
basement  window.  8ome  Jewels  had  been 
stolen.  This  valine  had  been  cut  open,  and 
papers,  evidently  abstracted  therefrom,  were 
found  scattered  about  the  floor.  No  will  was 
found  among  these  papers.  From  the  forego- 
ing facts  we  think  the  proponents  raised   a 


other  evidence  under  2  N.  7.  Rev.  Stat.  8d  ed. 
p.  132;  H  85.  bO.  providtDjp  that  the  contents  ^ball  l)e 
clearly  and  distinctly  proved  by  at  least  two  credi- 
ble witnesses  and  the  plaiotltTs  were  not  concluded 
by  the  dismissal  of  a  suit  in  which  they  hadsougrht 
to  probate  the  will.  Harris  y.  Harris,  26  N.  T.  43a, 
Reversinir  86  Barb.  88. 

In  Timon  v.  CJaffy.  45  Barb.  438,  It  was  said  that 
In  Harris  v.  Harris,  36  Barb.  88,  the  complaint  was 
dlpmissed  because  the  contents  were  not  proved 
by  two  witnessed),  and  that  in  an  action  at  law  the 
Judgment  was  held  concluphe  on  the  parties.  But 
Harris  v.  Harris.  26  N.  T.  433,  says:  'The  single  pur- 
poee  of  the  former  one  was  to  make  proof  of  a  will 
alleffed  to  have  been  lost  or  destroyed.  And  the 
Judirment  in  letral  effect  was,  that  there  was  not 
sufficient  proof  to  establish  the  will  as  a  record  ao- 
cordioor  to  the  provisions  of  the  statute  in  relation 
tn  the  probate  of  wills.  To  this  extent  It  was  con-, 
elusive.  But  the  action  did  not  dir»3tly  involve 
the  validity  of  the  will,  as  a  will  or  devise  of  real 
estate,  and  no  such  Judirment  was  authorized.  No 
such  Judgrment  In  terms  reaching  that  question  was 
giren.  On  the  contrary,  the  record  distinctly 
shows  that  the  exclusive  ground  on  which  the 
judgment  refusing  probate  proceeded  was,  that 
there  was  a  failure  of  statute  evidence  as  to  the 
contents  of  the  will,  which  the  court  found  had  been 
made  and  published  in  due  form  of  law  to  pass  real 
and  personal  estate,  and  was  fraudulently  de- 
stroyed by  the  plaintiff  in  this  action.** 

And  the  evidence  was  sufficient  where  the  proof 
of  contents  was  clear  and  explicit,  and  the  evi. 
dence  showed  beyond  doubt  that  the  will  had  been 
surreptitiously  destroyed.  Buchanan  v.  Matlock, 
8  Humph.  399,  47  Am.  Dec  6S2. 

And  it  was  held  that  N.  Y.  Code  Ciy.  Proo.  1 1866, 
requiring  that  the  provisions  of  the  wilt  be  dearly 
and  distinctly  proved  by  at  least  two  credible  wit- 
nesses, ^*a  correct  copy  or  draft  being  equivalent 
to  one  witness.**  was  to  be  liberally  construed.  Be 
De  Groot,  18  N.  Y.  (Jiv.  Proc.  Bep.  lOB. 

And  in  an  action  of  partition,  the  attorney  who 
drew  the  will  and  subscribed  It  as  a  witnc^ss  nlso 
proved  its  contents.  Dan  v.  Brown,  4  Cow.  483,  15 
Am.  Dec.  896w 

Where  it  is  sought  to  establish  a  lost  will  it  was 
error  to  instruct  the  Jury  that  *'every thing  maybe 
presumed  against  the  destroyer  of  the  will.**  The 
court  said:  **The  doctrine  is,  that  unfavorable 
presumption  and  Intendment  shall  be  against  the 
party  who  has  destroyed  the  instrument  which  is 
the  subject  of  inquiry,  in  order  that  he  may  nor 
gain  by  his  wrong.  But  where  there  Is  express  and 
positive  evidence,  there  is  no  place  for  presump- 
tion or  inference.  It  is  only  in  reference  to  the 
contents  of  a  paper  destroyed  or  withheld  that  the 
maxim  can  have  application;  and  where  the  con- 
tents are  proved,  there  is  no  occasion  for  resort  to 
the  maxim.**    Bott  v.  Wood,  56  Miss.  186. 

Jn  an  action  of  ejectment  where  a  pariy  claimed 
through  a  will  which  oould  not  be  found,  and  it 
was  proved  that  land  was  devised  to  three  chil- 
dren and  the  wife  in  fee  and  that  two  of  them 
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had  sold  their  part  and  had  acted  upon  and  sub- 
mitted to  the  will  as  validly  devising  the  land  pur- 
porting to  be  theirs  by  devise,  it  was  held  that  the 
existence  of  the  will  was  established  by  the  evi- 
dence of  one  of  the  heirs  '*that  she  saw  the  will  and 
her  explicit  statement  of  what  It  contained,  and  the 
fact  that  the  devisee  and  the  heir  at  law  being  one, 
all  submitted  to  and  acted  upon  the  will  as  she  de- 
scribed.**   Brown  v.  Morrow,  43  U.  C.  Q.  B.  436. 

Tn  an  action  of  ejectment  where  the  second  will 
was  traced  to  the  testator*s  possession  and  could 
not  be  found  after  his  death,  parol  evidence 
of  its  contents  was  proved  by  one  witness  and  es- 
tablished the  revocation  of  the  former  will,  and 
the  presumtion  of  revocation  by  the  testator  was 
not  overcome.  It  was  held  that  the  testator  died 
intestate.  Brown  v.  Brown,  27  L.  J.  Q.  B.  N.  S.  178, 
8  El.  &  Bl.  876,  4  Jur.  N.  S.  163. 

And  parol  evidence  of  the  contents  of  a  will  was 
admissible  where  the  same  had  been  recorded  and 
the  record  and  the  oriainal  destroyed  by  fire:  but 
the  evidence  was  insufficient  where  the  witness 
was  eighty-five  years  old,  and  testified  to  hearing 
the  will  read  sixty- five  yeais  previously,  stating 
the  testamentary  disposition  of  the  testator's  prop- 
erty.   Apperson  v.  Dowdy.  82  Ta.  776. 

In  Woodroif  v.  Burton  (Feb.  1719),  1  P.  Wms.  784 
where  the  devisee  brought  a  bill  against  the  heir 
and  it  was  shown  that  there  was  such  a  will  as  the 
plaintiff  suggested  and  that  the  defendant  had  de- 
stroyed it.  it  was  decreed  that  the  defendant  con- 
vey the  premises  to  the  plaintiff  in  fee. 

In  Hampden  v.  Hampden,  8  Bro.  P.  0.  650,  where 
the  plaintiff  claimed  as  devisee  under  the  defend- 
ant*s  father's  will,  and  the  defendant  had  sup- 
pressed  the  will.  It  was  held  that  although  the  con- 
tents were  not  proved  exactly,  yet  the  defendant 
might  have  cleared  this  by  producing  the  will, 
therefore  It  was  decreed  that  the  plaintiff,  the  de- 
visee, should  hold  and  enjoy  until  the  defendant 
produced  the  will. 

In  Campbell  y.  West,  8  B.  Mon.  242,  where  the 
question  was  as  to  the  jurisdiction  of  a  court  of 
equity,  it  is  said:  **We  are  of  the  opinion  that 
there  being  no  difficulty  in  proving  the  publica- 
tion and  contents  of  the  will  in  the  county  court, 
and  there  being  no  proof  of  a  fraudulent  suppres- 
sion or  spoliation  by  any  one  of  the  appellants,  a 
court  of  equity  ought  not,  now  especially,  to  as- 
sume jurisdiction  to  decide  on  the  ultimate  rights 
of  the  parties.** 

An  instruction:  ^'Unlnss  the  evidence  of  the 
contents  of  the  alleged  will  is  clear  and  positive.— 
not  vague  or  uncertain  recollections.— and  of  such 
a  character  as  to  leave  no  reasonable  doubt  as  to 
any  of  the  substantial  parts  of  the  paper,  the  jury 
should  find  for  the  contestants,**— was  properly  re- 
fused because  the  rule  laid  down  was  too  strict. 
Skogg  ▼.  Horton,  82  .Ala.  363. 

But  in  an  action  of  reveodlcation.  persons  claim- 
ing to  be  instituted  heirs  under  a  will  alleged  to  be 
lost  or  destroyed  were  not  allowed  to  prove  its  ex- 
istence, loss,  and  contents  In  the  district  court, 
when  it  had  never  been  admitted  to  probate  by 
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strong  presumption,  if  they  did  not  make  con- 
clusive proof,  thai  a  will  by  Dr.  Turner  bad 
been  executed,  that  it  was  placed  in  the  rallse, 
and  that  it  was  there  at  the  time  of  his  death. 
Without  desiring  to  cast  any  unfavorable  re- 
flection upoD  any  of  the  parties  concerned,  we 
may  t>e,  perhaps,  permitted  the  remark  that 
the  unusual  conduct  of  the  burglar  in  seeking 
out  this  valise  from  an  upstairs  closet,  cutting 
it  open,  and  scattering  its  contents  over  the 
floor,  does  not  teml  in  our  minds  to  raise  any 
inference  thtit  nn  will  was  among  the  papers 
so  abstracted,  although  it  does  not  appear  that 
any  paper  belonging  to  Dr.  Turner,  and  known 
to  be  in  exintence,  was  actually  carried  away 


the  court  of  probate.  Qappier  v.  Banks,  11  La. 
608. 

A  will  claimed  to  have  been  fraudulently  sup- 
pressed after  ibe  death  of  the  testatrix  was  not  es- 
tabllBhed  oo  account  of  Ineufflcienoy  of  proof,  and 
It  was  held  that  it  would  require  the  most  strin- 
(tenc  evidence  to  establish  the  paper.  Huble  v. 
Clark.  1  Hairir.  Eccl.  Rep.  US. 

Where  the  question  of  title  between  vendor  and 
vendee  depended  upon  a  will  which  had  l)een 
proved  in  New  York,  but  which  bad  never  been 
reiristered  or  proved  in  Ontario,  theaflBdavltof  the 
toes  of  the  will  was  held  to  be  insuffloient  evidence 
to  establish  the  same  where  there  was  some  rea> 
son  tu  apprehend  that  there  existed  no  lesral  means 
of  proof  of  the  will  by  the  purchaser  if  he  was 
compelled  to  accept  the  title.  Brady  v.  Walls,  17 
G  rant,  Ch.  (IT.  C. )  t»9.  • 

And  the  contents  of  a  lost  will  could  not  be 
proved  on  motion  without  the  consent  of  the  next 
of  kin.    Re  Pearson  L1896]  P.  289. 

A  party  could  not  intervene  in  proceedings  for 
the  probate  of  a  will,  where  he  claimed  that  a  prior 
will  was  in  extstenoe  at  the  testator^s  death  in 
which  he  was  named  as  legatee  or  devisee,  and 
which  was  still  in  existence  or  had  been  fraudu- 
lently destroyed,  where  he  did  not  show  that  he 
was  a  legatee  or  devisee  or  establish  the  provisions 
of  the  prior  wiU  as  required  by  N.  Y.  Godf  Civ. 
ProcflSeS.    Rs  Hammersly,  7  N.  Y.  8.  O.  2QS. 

2.  WiUs  torn  in  pieces. 

Where  a  will  has  been  torn  in  pieces  without  the 
consent  of  the  testator,  it  may  be  established  by 
provinir  the  mlAslnff  parts. 

So.  a  will  and  oodioil  which  were  torn  In  pieces 
by  the  testator^s  son  after  the  death  of  the  testator 
were  probated,  where  some  of  the  pieces  were 
saved  and  by  oral  evidence  the  court  arrived  at  the 
substance  of  the  instruments.  Foster  v.  Foster,! 
Add.  Eccl.  Bep.  463. 

So.  a  will  was  established  whcreayounsrer  broth- 
er of  the  heir  at  law  snatched  the  will  out  of  the 
bands  of  the  executor  and  tore  it  up  in  many  small 
pieces,  and  most  of  them,  particularly  such  parts 
wherein  it  was  the  devise  of  the  land,  were  picked 
up  nnd  stitched  together  again.  Haines  v.  Haines« 
2  Vern.  441. 

And  the  probate  of  a  will  was  allowed  where  the 
will  after  the  testator*s  death  was  torn  in  pieces  by 
one  of  his  sons  while  a  copy  was  being  maie  by  the 
executor,  and  a  copy  supplied  some  blanks  where 
the  pieces  were  not  found.  The  court  said:  **If  you 
can  supply  the  whole  of  a  Inst  will  by  evidence  from 
memory  why  should  you  not  supply  part  of  an  in- 
complete will  which  has  been  partly  destroyed  when 
you  have  evidence  in  the  form  of  a  copy  which  Ims 
been  made  at  the  time?"  Goods  of*Leigh  [IK&]  P.  8S. 

So.  where  a  will  was  torn  in  pieces  after  the  death 
of  the  testator,  the  court  ordered  thHt  the  will  be 
pasted  together  and  decreed  probate.  Knight  v. 
Cook,  1  Lee,  IficcJ.  Bep.  ilS. 
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by  the  felon.  Id  addiiloo  to  the  foregoing 
there  appeared  certain  dcclara  ions  of  Dr. 
Turner,  expending  to  a  short  time  before  his 
death,  from  which  it  would  appear  that  the 
will  had  not  tK'en  revoked.  (5ucn  declarations 
we  think  admisitible  for  this  pur^tose,  as  will 
be  hereinafter  indicated. 

The  di£Bcu1ty  lies  in  the  proof  which  was 
offered  as  to  the  contents  of  the  will.  It  does 
not  appear  that  any  person  ever  read  the  will, 
or  was  aware  of  any  portion  of  its  coo  tents, 
except  through  statements  made  by  Dr.  Tur- 
ner. The  strongest  evidence  is  that  of  Capt. 
Scott,  to  the  effect  that  Dr.  Turner  came  to  hit 
office  declaring  that  he  had  made  his  will,  and 


'*In  an  eject  i]rm*  upon  a  tryal  at  the  bar  tbe  evi- 
dence was  that  one  Warner  by  his  will  f  n  writlnir  do- 
vised  the  lands  in  question  to  Hen^'y  Etherinebam. 
and  the heirsmalesof  his  l)ody.  and  tailed  the  writing 
to  the  scrivener  to  keep,  and  four  y<-ar8  after  died, 
and  about  a  fortniflrht  after  his  death  this  wrttin^ 
was  found  in  the  scrivener^s  study,  irnawn  all  to 
pieces  with  rats,  yet  he  with  the  help  of  the  pieces, 
and  of  his  memory  and  other  witnesses,  caused  it 
to  be  proved  in  the  ecclesiastical  court,  and  now 
the  court  demanded  of  the  witnesses,  whether  a 
strantrer  that  knew  not  the  contents  of  the  will  he- 
fore,  by  jloyninir  of  the  pieces  tofretber  could  tell 
that  the  devise  of  the  lands  in  question  was  to 
Etheringham,  and  the  heirs  males  of  his  body:  for 
they  did  ajrree  that  if  this  clause  could  be  made 
out,  thoufrh  by  joynlng  of  the  pieces,  it  were  a  good 
will,  for  ajl  that.  But  the  witnesses  said  tlmt  a 
stranirer  could  not  make  out  that  clause.  Where- 
upon the  court  directed  the  jury,  that  if  they  found 
that  the  will  wasgnawn  before  the  death  of  the  dev- 
isor, then  *cwas  for  the  plaintiff,  if  after,  for  the 
defendant,  and'tbe  Jury  found  for  the  defendant  la 
favor  of  the  will."  Etheringham  v.  Btherlngtaam. 
Aleyn,  & 

S.  Proof  hy  eopy. 

Where  it  is  proved  that  a  will  has  been  duly  ex* 
ecuted.  and  that  it  has  been  lost  or  destroyed  with* 
out  the  knowledjre  or  consent  of  the  testator,  the 
tiest  evidence  of  its  C'tntencs  is  a  copy  or  draft  of 
the  will  if  it  can  be  obtained,  and  this  is  suiBcient 
when  satisfactorily  proved.  Burls  v.  Burls.  86  L. 
J.  Prob.  N.  K  125.  L.  K.  1  Prob.  ft  Dir.  472.  16  L.  T. 
N.  8.677. 15  Week.  Bep.  1000;  Graham  ▼.  0*Fallon, 
8  Mo.  507:  Hildreth  v.  echillenver,  10  N.  J.  Eq.  196; 
James  v.  James,  8  Hagg.  EocK  Bep.  184,  note; 
Happy*s  Will,  4  Bibb,  568:  Goods  of  Cousins.  1 
Notes  of  Gases.  286;  Goods  of  Pechell,  6  Jur.  N.  8. 
406;  Podmore  V.  Whatton.  83  L.  J.  Prob.  N.  8. 148, 
8  Swab,  ft  T.  449. 10  Jur.  N.  9. 760. 10  L.  T.  N.  8. 7.'>4: 
Lane's  Will,  2  Dana.  108;  Martin  v.  Lvkinir,  1  Hairfr. 
Eccl.  Rep.  244:  Sly  v.  Sly,  46  L.  J.  Prob.  N.  8. 6:1. 1«. 
R.  2  Prob.  Div.  91. 25  Week.  Kep.  463;  Bat  ton  v.  Wat- 
son, 18 Ga.  63.  68  Am.  Deo.  604;  Goods  of  Earlier.  86 
L.  J.  Prob.  N.  S.  19.  L.  R.  1  Froh.  ft  Div.  267.  lil 
L.  T.  N.  B.  192. 16  Week.  Rep.  231;  Payne's  Will,  4  T. 
13.  Moo.  423;  Bamilron  v.  Lightbody.  21  U.  G.  a  P. 
126:  Jackson,  Schuyler,  v.  Russell,  4  Wend.  543; 
Forbioa  v.  Wet>er,  90  Ind.  569;  Be  Coghlan,  4  L.  T. 
N.  8.  839. 

So,  the  probate  of  a  lost  will  was  allowed  where 
theoontents  of  the  will  were  proved  by  a  dr«fc« 
nnd  the  witnesses  airreed  in  all  the  substantial  mnr. 
ters  contained  in  the  chief  part  of  the  draft,  and 
Its  due  execution  was  proved.  Burls  v.  Burls,  38 
L.  J.  Prob.  N.  8. 135.  L.  R.  1  Prob.  ft  Div.  47^  16  L. 
T.  N.  8. 677, 16  Week.  Rep.  1090. 

So, a  probate  was  granted  on  a  copy,  where  It 
was  proved  that  the  original  will  was  duly  exe- 
cuted, and  was  destroyed  or  lost  after  the  d^b  of 
the  testator.    Graham  v.  O^Fallon,  8  Mo.  507. 
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then  read  it  to  Capt  Scott,  asking  him  whether 
it  was  io  legal  form.  Capt.  Scott  was  blind, 
and  therefore  did  not  see  ihe  will  himself,  so 
that  his  testimony  amounts  to  nothing  more 
than  a  repetition  of  Dr.  Turner's  declarations 
as  to  its  contents.  In  addition  to  this  there  is 
evidence  of  a  few  declarations,  made  to  others, 
subsequently,  as  to  the  effect  of  different  pro 
Yisions  contained  in  the  will.  Dr.  Turner  told 
Mr.  Clark  that  he  and  Capt.  Scott  were  named 
as  executors.  He  told  Keren  Rootham  that 
be  had  provided  for  her.  He  told  his  pastor. 
Dr.  Curtis,  something  in  regard  to  the  beouesis 
to  the  two  missionary  boards.  Beyond  this 
there  Is  no  evidence  as  to  the  contents  of  the 


will.  Mr.  Clark  had,  about  the  time  the  will 
was  executed,  obtaint^d  copies  of  the  two  notes 
referred  to.  Just  before  the  will  was  pro- 
pounded for  probate,  he  obtained  from  the  rec* 
ords  a  description  of  the  properly  covered  by 
the  Morris  Turner  mortgage.  The  copy  pro- 
pounded was  made  up  by  Capt.  Scott  s  dic- 
tating to  Mr.  Clark  from  recollection  of  Dr. 
Turner's  declarations,  and  Mr.  Clark's  filling 
in  the  description  of  the  notes  and  mortgage 
from  the  memoranda  in  his  possession.  The 
attestation  clause  was  copied  from  a  form 
book.  We  do  not  think  that  this  was  sufficient 
evidence  of  the  contents  of  the  will,  and  from 
this  it  follows  that  the  verdict  was  the  only 


So.  where  a  copy  was  proved  by  the  scrivener 
wbo  drew  the  wiU.  HiMreth  v.  Schllleager,  10  N. 
J.Eq.  106. 

An  executed  fair  oopy  of  a  will  was  probated 
where  the  facts  provinir  adherence  to  the  last 
moment  of  the  testator^s  life  were  quite  Irreststi* 
ble.   James  v.  James,  8  Hairg.  Eocl.  Rep.  184,  note. 

The  probate  of  a  will  was  allowed  ou  proof  of  a 
copy  where  it  was  in  ezlsteaoe  up  to  near  the  time 
of  hia  dear  h,and  declarations  of  the  testator  showed 
that  he  had  such  will,  and  the  testator's  son  acted 
suspiciously  at  the  time  of  his  death  and  claimed 
there  was  do  will.  Finch  v.  Finch,  86  L.  J.  Prob. 
N.  8. 78,  Ii.  R.  1  Prob.  ft  Div.  871, 16  L.T.  N.  S.  208, 15 
Week.  Rep.  797. 

And  where  the  orlflrlnal  will  was  lost  or  mislaid,  it 
was  held  that  the  next  best  evidence  was  a  copy  of 
the  same,  and  this  should  be  admitted  to  probate 
when  properly  proved.     Happy's  Will,  4  Bibb.  668L 

So,  a  probate  was  g-ranted  to  a  copy  of  the  will 
where  the  affidavit  of  the  attesting  witness  proved 
its  due  execution,  and  the  will  was  ipiven  to  a  solicit- 
or after  the  testator's  death  to  make  a  oopy,  and 
the  will  was  stolen  from  his  office.  Goods  of  Cous- 
ins. 1  Notes  of  Cases,  236. 

And  the  probate  of  a  copy  retained  by  the  testa- 
tor was  allowed  where  his  solicitor  kept  the  oriiri- 
nal,  which  could  not  be  found  after  the  testator^s 
death.    Goods  of  Pechell,  6  Jur.  N.  8. 406. 

So,  where  the  will  was  proved  to  have  been  in  ex- 
istence at  the  death  of  the  testatrix,  or  that  It  had 
been  spoliated  or  destroyed  by  the  next  of  kin  wbo 
opposed  the  appllciitlon  for  prohtite.  the  probate  of 
a  draft  was  allowed.  Podmore  v.  Whatton,  88  L.  J. 
Prob.  N.  8. 143, 3  Swab.  A  T.  449, 10  Jur.  N.  8.  756.  10 
L.T.N.  S.754. 

iind  a  sworn  copy  of  a  will  was  properly  admitted 
to  probate  where  the  original  will  was  lost,  and  the 
executors  named,  and  the  clerk  of  the  court  where 
the  original  should  be  kept  testified  that  they  did 
not  know  what  had  t)ecome  of  It,  and  the  due  exe- 
cution of  the  original  was  proved.  Lado's  Will,  2 
Dana,  106. 

So,  a  will  was  established  where  it  was  destroyed 
after  the  testator's  death,  and  its  contents  were 
proved  by  a  draft  of  the  same.  In  this  case  the  con- 
testant admitted  that  the  proof  established  that  the 
draft  was  entitled  to  probate.  Martin  v.  Luking,  1 
Hagg.  Eecl.  Hep.  244. 

And  a  will  was  probated  on  proof  of  a  copy 
found  amoung  the  papers  of  the  solicitor  of  one  of 
the  executors,  which  copy  was  in  the  handwriting 
of  the  solicitor's  clerk  whose  name  appeared  as  one 
of  the  attesting  witnesses,  the  attorney  and  his 
clerk  both  being  dead  and  fifty  years  having 
elapsed.  The  copy  was  corroborated  by  the  declara- 
tions of  a  deceased  person  who  claimed  a  limited 
interest  under  the  wilL  Sly  v.  Sly,  46  L.  J.  Prob. 
N.B.68.L.  R.  2  Prob.  IMv.  to,  25  Week.  Rep.  46a 

A  will  which  the  testator  had  destroyed  through 
duress  was  admitted  to  probate  on  the  evidence  of 
two  wttneasea,  one  of  whom  had  transcribed  the 
same  and  the  other  a  subscribing  witness  who  iden- 
W  Ii.R.  A. 


tjtted  a  copy  as  substantially  the  same  as  the  de- 
stroyed will,  and  two  other  subscribing  witnesses 
who  proved  that  the  testator  was  In  hto  right  mind 
at  the  time  of  the  execution  of  the  wUL  Batton  v. 
Watson,  18  Ga.  68, 58  Am.  Dec.  604. 

And  a  copy  of  a  destroyed  will  was  probated 
where  the  oopy  was  proved  by  persons  who  heard 
the  will  read,  and  the  persons  entitled  In  distribu- 
tion filed  a  proxy  of  consent  for  the  probate  of  the 
draft.    Goods  of  Barber,  86  L.  J.*  Prob.  N.  8. 19. 

8o,  a  will  was  admitted  to  probate  where  a  sub- 
scribing witness  proved  the  same  by  a  substantial 
copy,  and  the  contestant  refused  to  produce  a  lit- 
eral copy  made  for  him  by  such  witness  while  the 
original  was  In  his  possession,  and  the  due  publica- 
tion was  proved  by  the  attesting  witness,  and  the 
will  bad  been  secretly  taken  from  the  possession  of 
the  witness  with  whom  it  had  been  left  for  safe- 
keeping and  could  not  be  found.  Payne's  Will« 
4T.B.Mon.423. 

In  ejectment  where  it  was  proved  that  the  de- 
fendant bad  the  will  upon  which  plaintifT's  title  de- 
pended, and  refused  to  produce  it  on  tubpctna 
duee$  tecum,  the  evidence  was  sufficient  where  the 
will  was  proved  by  one  of  the  subscribing  wit- 
nesses, and  who  also  corrot)orated  a  true  copy  of 
the  will  produoed  on  the  trial.  Hamilton  v.  Light- 
body.  21  U.  C.  a  P.  126. 

8o,  in  an  action  of  ejectment  an  exemplified  copy 
of  an  ancient  will  was  admissible  in  evidence, 
where  a  witness  testified  that  he  hud  examined  ail 
the  bundles  of  wills  given  him  by  the  surrogate 
which  should  have  contained  the  will  in  question  if 
it  was  in  the  surrogate's  office.  It  was  held  that  the 
evidence  of  this  witness  was  as  satisfactory  as  that 
of  the  surrogate  provided  he  had  equal  opportun- 
ity to  ascertain  the  fact..  Jackson,  Schuyler,  v. 
Russell,  4  Wend.  543. 

And  under  Ind.  Rev.  Stat.  1831, 1 2000,  a  will  de- 
stroyed by  a  testator  in  a  temporary  fit  of  Insanity 
was  properly  probated  by  evidence  of  a  copy  re- 
corded by  the  recorder  at  the  instance  of  the  tes- 
tator in  the  books  of  record,  sustained  by  evidence 
of  the  deputy  recorder,  and  by  a  witness  who  went 
to  his  office  with  the  testator,  and  by  a  witness  at 
to  its  being  a  true  copy,  and  declarations  of  the 
testator  as  to  depositing  for  record,  and  evidence 
of  the  testator  taking  the  original  from  the  office 
after  record.  It  was  held  that  after  a  true  copy  was 
shown  It  was  not  necessary  to  prove  the  exact  con- 
tents by  another  witness,  but  it  would  be  sufficient 
if  it  was  proved  in  general  terms.  Forbing  v. 
Weber,  90  Ind.  680. 

In  Goods  of  Coghlan,  4  L.  T.  N.  8.  880,  it  was  held 
that  where  an  original  will  was  lost  and  a  pencil 
draft  was  attempted  to  be  probated,  the  affidavit 
to  support  the  motion  should  statt  In  hose  verba 
the  contents  of  the  lost  will. 

But  where  a  will  was  executed  and  there  was  not 
room  enough  for  the  signatures,  which  were  at- 
tached on  another  piece  of  paper,  and  the  scrivener 
attempted  to  replace  <t  by  a  oopy  which  be  pro. 
duoed  to  the  testator  who  signed  it  without  readies 
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one  wbich  could  properly  be  returned  upon  tbe 
evidence.  It  becomes,  tberefore,  unnecessary 
for  us  to  consider  any  special  assign  men  is  of 
error  relating  to  otber  branches  of  tbe  case. 

The  precise  question  does  not  seem  to  bave 
often  arisen.  We  think  all  tbe  cases  bold  tbut 
the  declarations  of  a  testator  may  be  received 
in  evidence  to  prove  tbe  existence  of  a  will, 
and  in  proof  of  issues  relating  to  the  teststor's 
competency  or  to  undue  influence;  but  it  has 
been  doubted  whether  such  declarations  mav 
be  received  to.  establish  a  revocation.  It  fol- 
lows that,  in  all  proceedings  to  probate  a  lost 
will,  such  declarations  are  admissible  in  evi- 
dence because  the  existence  of  the  will  must 


necessarily  be  established  by  some  such  indirect 
method.     The  declarations  having  been  ad- 
mitted for  that  purpose,  their  suHiciency  to 
establish  the  contents  of  the  will  is  another 
question.    In  England,  prior  to  the  leading 
case  of  8vgden  v.  Lard  Si,  Leonard*,  L.  R.  1 
Prob.  Div.  154,  it  was  considered  that  the  dec- 
larations   were    not    admissible    as   tending^ 
to    prove    tbe   contents.     Doe,  ShaUerose,  ▼. 
Palmer,    16   Q.    B.    747,    turned    upon    tbe 
question  whether  an  interlineation  had  been 
made  before  or  after  the  execution  of  the  will, 
and  it  was  held  that  tbe  testator's  declarations 
as  to  his  intentions  made  before  tbe  executioa 
of  the  will  were  admissible,  but  the  declara- 


tbe  same  or  havlngr  It  read  to  bira,  and  the  former 
one  was  destroyed,  the  probate  of  both  was  refused, 
where  It  was  not  shown  that  the  substituted  will 
was  a  copy  of  tbe  previous  one.  Day  v.  Day,  8  N. 
J.  £q.  549. 

And  where  tbe  draft  of  a  will  was  offered  for  pro- 
bate, and  the  will  bad  been  destroyed  by  tbe  widow 
Inadvertently  burnlxiK  it  with  some  old  papers, 
tblnkinff  It  was  of  no  ralue^tbe  court  said:  '^People 
are  constantly  desf  royln^  wills,  and  tbe  very  per- 
sons who  bave  destroyed  them  afterwards  ask  for 
probate  of  them.  This  is  not  one  case,  but  one  out 
of  a  hundred.  I  wish  I  bad  power  to  puntob  a  per- 
son who  destroys  a  will,  but  I  have  not.  This, 
however,  I  always  bave  done  and  I  always  will  do, 
I  will  have  the  will  propounded  before  I  admit  it 
to  probate;  I  will  rIvc  no  assisraooe  whatever  to  a 
person  who  has  destroyed  a  will."  Goods  of  Body, 
84  L.  J.  Prob.  N.  8. 66,  4  Swab,  ft  T.  8. 

4.  Number  of  toUnesset, 

In  refrard  to  tbe  number  of  witnesses  necessary 
to  esublisb  the  contents  of  a  lost  or  destroyed  will, 
the  weight  of  authority  Is  that  in  the  absence  of  a 
statute  tbe  contents  of  a  lost  will  may  be  estab- 
lished by  tbe  evidence  of  one  witness,  but  there  are 
some  cases  wbich  bold  that  two  witnesses  are 
necessary.  In  some  states  the  statute  is  mandatory. 
In  tbe  following  cases  one  witness  was  held  to  be 
suf&cient  for  that  purpose:  Bufrden  v.  Lord  St. 
Leonards,  L.  R.  1  Prob.  Div.  154,  46  L.  J.  Prob.  N.  8. 
48,  84  L.  T.  N.  S.  809,  24  Week.  Rep.  479,  17  Moak. 
Enff.  Rep.  458:  Colliffan^s  Bstate.  5  N.  Y.  Civ.  Proc. 
Rep.  106;  Dan  v.  Brown,  4  Cow.  483, 16  Am.  Dec.  896; 
Jackson,  Brown,  v.  Betts,  «  Cow.  377:  Dickey  v. 
Malechi,  6  Mo.  177,  84  Am.  Dea  180;  Keams  v. 
Kearns,  4  Harr.  (Del.)  88;  Baker  v.  Dobyns,  4  Dana, 
221:  Graham  v.  0*Fallon,  4  Mo.  601;  WyckofP  v. 
Wlckoff,  16  N.  J.  Eq.  401;  Lewis  v.  Lewis,  6  SerR.  it 
R.489. 

In  Graham  v.  O^Fallon,  4  Mo.  601.  it  was  held 
that  the  contents  of  a  lost  will  could  be  proved  by 
one  witness.  It  was  said  that  tbe  rule  that  tbe 
contents  should  be  proved  by  two  witnesses,  stated 
in  Graham  v.  O'Fallon.  8  Mo.  511,  was  not  a  decision 
upon  that  question:  but  tbe  question  was.  Could 
a  will  lost  or  destroyed  be  set  up  at  all  by  proving 
tbe  contents?  and  tbe  case  in  Toller  on  Bicecutoni,71. 
never  was  cited  by  this  court,  *^nor  does  the  author 
even  afDrm  the  law  was  so,  but  it  bad  been  done.** 

And  a  will  was  admitted  to  probate  where  its 
contents  were  proved  by  one  witness  who  bsd  de- 
stroyed tbe  will  under  a  mistake,  and  his  testimony 
was  above  reproach  and  be  could  gain  nothinir  by 
tbe  Intestacy  of  the  deceased.  Xt  was  held  that  tbe 
proof  of  its  destruction  and  of  its  contents  or  sub- 
stance,  whether  by  one  witness  or  by  many,  must 
be  clear,  satisfactory,  and  con  vincing.  WyckofP  v. 
Wyckotr,  16  N.  J.  Bq.  401. 

In  Beall  v.Cunnhig'ham,  1 B.  Mon.  899, 88  Am.  Dec. 
469,  it  was  said  in  regard  to  a  subsequent  will, 
which  was  not  probated,  thatC,  being  a  nominated 
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executor  in  that  will  and  charged  by  tbe  testator^ia 
dying  injunction  with  tbe  immediate  curation  of 
It,  bis  testimony  might  be  sufBcient  in  the  absence 
of  any  countervailing  facts  to  authorize  extrane- 
ous proof  as  to  its  contents,  where  it  was  lost. 

And  in  Brown  v.  Brown,  8  El.  &  BL  876,  27  L.  J. 
Q.  a  N.  8. 178,  4  Jur.  N.  &  168,  a  subsequent  will 
which  was  lost  was  established  by  one  witness  to 
show  a  revocatory  clause. 

And  in  Helyar  v.  Helyar,  1  Lee,  Eccl.  Rep.  A7t^ 
tbe  contents  of  tbe  second  will  which  was  lost  was 
proved  by  one  witness  corroborated  by  declara- 
tions of  tbe  testator,  to  show  that  tbe  second  will 
was  of  a  different  purport  from  tbe  former  will, 
and  tbe  second  will  was  held  to  be  a  revocation  of 
tbe  first. 

But  in  Hunter  ▼.  Gardenblre.  13  Lea,  €68,  it  was 
held  that  in  order  to  establish  a  lost  will  as  to 
realty,  the  proof  should  be  the  clearest  and  most 
stringent  evidence  of  two  unexceptionable  wft. 
nesses  who  saw  and  read  the  will  and  remembered 
the  contracts  thereof. 

And  where  two  witnesses  proved  tbe  contents  of 
tbe  will,  and  that  it  was  witnessed  about  live  days 
before  tbe  testator*s  death,  and  it  could  not  be 
found.and  the  answer  of  his  daughter  admitted  that 
she  knew  of  the  will,  that  its  contents  were  such  as 
stated  In  tbe  bill,  and  that  she  made  an  admiasloD 
the  morning  after  bis  deatb  that  the  will  was  in  the 
bouse  and  tried  to  explain  such  admisBion  In  an 
absurd  way,  and  it  was  shown  that  the  testator 
bad  an  aversion  for  her  husband,  who  was  a  proflU 
gate  drunkard,  and  the  daughter  obtained  tbe  keys 
to  his  papers  tbe  evening  before  be  died,  tbe  will 
was  admitted  to  probate.  Brown  ▼.  Brown,  10 
Terg.  84. 

Ro.  under  N.  T.  Code  Civ.  Proc.  8 1865.  providinir 
that  a  lost  or  destroyed  will  should  be  clearly  and 
distinctly  proved  by  at  least  two  credible  wit- 
nesses, a  correct  copy  or  draft  being  equivalent 
to  one  witness,  it  was  held  that  these  provisions 
should  be  liberally  construed,  and  a  destroyed  will 
was  proved  where  thescri\*ener  retained  the  draft 
and  verified  it  with  another  person  before  it  was 
executed,  and  the  draft  was  identified  by  the  scriv- 
ener and  the  party  who  verified  the  same.  Re  De 
Groot,  18  N.  r.  Civ.  Proc.  Rep.  102. 

And  under  this  section  It  was  beld  that  a  stipula> 
tion  by  counsel  in  regard  to  the  oontents  of  a  will 
was  not  RulBcient  to  admit  tbe  same  to  probate.  Be 
Ruser.  6Dem.81. 

On  tbe  ground  that  a  finding  is  presumed  to  be 
based  on  the  required  proof,  it  is  beld  not  necessary 
for  a  special  finding  in  an  action  to  probatealost  will 
to  show  that  proof  has  been  or  has  not  been  made 
hy  tbe  number  of  witnesses  required  by  Ind.  Rev. 
1881.  fi  2009,  providing  that  ^"no  will  of  any  testator 
shall  be  allowed  to  be  proved  and  established  as 
lost  or  destroyed,  unless  the  same  shall  Improved  to 
bave  been  in  existence  at  tbe  time  of  the  death  of 
the  testator,  or  be  shown  to  have  been  destroyed 
in  tbe  lifetime  of  the  testator  without  his  oooBeou 
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tions  made  after  its  execution  were  not  Quick 
V.  Quick.  3  Swab.  &  T.  442,  was  a  case  Biart- 
linglj  like  that  at  bar  in  some  points.  Tbe 
sole  eyidence  of  tbe  conteots  of  tbe  will  was 
tbe  testator's  declaration.  Tbere  was  tbe  same 
fact  of  the  will  being  kept  in  a  bag,  and  of  its 
being  taken  by  burglars.  The  court  held  that 
there  was  a  failure  of  proof,  holding,  also, 
that  tbe  declarations  were  incompetent.  The 
court  of  appeals,  however,  in  Svgden  y.  Ijyrd 
St.  Leonard»,  overviled  Quick  v.  Quick,  and 
distinctly  held  such  declarations  admissible. 
The  will  in  question  was,  however,  proved  by 
much  other  evidence.  Miss  Sugden,  tbe  tes- 
tator's daughter,  had  not  only  heard  the  will 


read,  but  she  bad  herself  read  it  a  number  of 
times,  and  was  able  to  testify  in  much  detail 
as  to  its  contents  from  such  personal  inspec- 
tion. Moreover,  not  less  than  eight  codicils 
were  found,  the  terms  of  these  all  tending  to 
corroborate  her  as  to  the  contents  of  the  origi- 
nal will/  In  addition  to  this  proof,  there 
was  the  evidence  of  tbe  testator's  declarations 
as  to  the  will's  contents.  The  long  and  ex- 
haustive opinions  are  directed  only  incidentally 
to  the  admissibility  of  the  declarations.  The 
crucial  question  having  been  whether  all  the 
evidence  was  sufficient  to  establish  the  will, 
the  case,  therefore,  falls  far  short  of  holdine 
that  tbe  contents  of  a  lost  will  may  be  proved 


or  otherwifie  fraudulently  disposed  of;  nor  unlen 
-the  provisions  shall  be  deaily  proved  by  two  wit- 
nesses, or  by  a  correct  copy  and  tbe  testimony  of 
one  witness.**  It  was  further  held  that  it  was  not 
necessary  that  some  two  wltneeses  should  concur 
in  tbeir  evidence  of  the  entire  contents  of  tbe  al- 
leged will  so  that  the  instrument  could  k>e  repro- 
duced at  lull  length,  and  It  was  only  neoenary  that 
tbe  substantial  contents  of  tbe  will  should  be 
proved.  And  the  probate  of  a  will  was  proper 
where  tbe  provisions  of  the  will  as  probated  bad  tbe 
united  support  of  two  wltneMes,  although  of  tbe 
three  witnesses  all  did  not  concur  as  to  each  pro- 
vision.   Jones  y.  Casler,  198  Ind.  880. 

A  will  was  probated  where  it  did  not  appear 
that  all  the  contents  of  tbe  will  as  sworn  to  by 
one  witness  were  also  sworn  to  by  the  other,  al- 
though the  testimony  of  tbe  latter  did  not  con- 
tradict that  of  tbe  former,  but  confirmed  it;'yet  bis 
testimony  did  not  relate  to  any  portions  of  the 
wll  1  except  such  as  relate  to  its  form.  The  institu- 
tion of  his  daughter  as  universal  legatee,  and  tbe 
appointment  of  executors,  and  the  examination  of 
witnesses,  did  not  appear  to  have  been  conducted 
with  any  reference  to  a  detailed  description  of  tbe 
will,  and  it  was  held  that  the  universal  legacy  being 
established  beyond  question,  the  particular  lega- 
cies which  tended  to  diminish  the  estate  were  suf- 
ficiently proved  on  general  principles  against  such 
legatee  by  a  single  witness,  because  those  legacies 
were  set  up  in  the  petition  of  tbe  party  who  was  to 
be  charged  with  them,  and  she  could  not  after- 
wards deny  what  she  stated  in  her  pleadings. 
dark^  Succemlon,  11  La.  Ann.  124. 

In  Fuentes  v.  Gaines,  25  La.  Ann.  8S,  the  probate 
was  set  aside  on  tbe  ground  that  the  evidence  was 
by  witnesses  who  derived  their  knowledge  of  the 
contents  from  tbe  verbal  declarations  of  tbe  testa- 
tor. But  this  case  was  reversed  in  92  U.  8. 10. 28 
Lbed.52i,  on  account  of  the  failure  of  the  state 
ooort  to  transfer  the  case  to  tbe  Federal  court. 

On  the  trial  in  the  United  States  circuit  court  tbe 
contents  of  a  will  were  duly  proved  by  two  wlt- 
nesees  who  bad  read  the  wilL  Gaines  v.  Lizardi,  8 
Woods.  77. 

Different  phases  of  subsequent  proceedings  In 
tills  celebrated  case  are  found  In  88  U.  S.  18  Pet 
404. 10  L.  ed.  221;  40  CT.  S.  15  Pet.  9, 10  L.  ed.  642;  48  U. 
8. 2  How.  619,  U  L.  ed.  402;  47  U.  8.  6  How.  550, 12  U 
ed.  658;  82  U.  8.  15  Wall.  624»  21  L.  ed.  215;  17  Fed. 
Bep.  16;  1  Woods,  118. 

Where  a  will  was  destroyed,  and  as  the  propo- 
nents were  uoable  to  prove  its  contents  by  two  wit- 
nesses as  required  by  Cal.  Code  Civ.  Proo.  8  1889. 
and  bad  no  standing  In  the  probate  court,  and  it 
was  claimed  the  court  of  chancery  should  take 
jurisdiction.  It  was  said:  '*We  are  not  prepared  to 
say  the  rule  of  evidence  would  not  be  the  same,  for 
If  it  were  otherwise  tbe  safeguard  thrown  around 
the  rights  of  heirs  would  be  lost  and  the  statute 
rendered  entirely  nugatory.**  McDaniel  v.  Patti- 
•on.  96  Gal.  86. 
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In  an  action  by  slaves  emancipated  under  a  will 
which  was  suppressed,  it  was  held  that  the  sup- 
pressed win  was  BuflBoiently  proved  where  the  two 
subscribing  witnesses,  both  of  whom  read  or  heard 
the  will  read,  testified  as  to  the  capacity  of  tbe  tes- 
tator, and  that  the  will  they  attested  contained 
provisions  essenUaUy  different  from  the  pretended 
redtal  in  tbe  ostensible  bond  which  was  tendered 
by  the  defendants  proposing  to  carry  out  provi- 
sions of  tbe  will  which  they  altesed  to  be  different 
The  slaves  were  entitled  to  be  free,  where  the  evi- 
dence showed  that  the  will  bad  been  confided  to 
the  custody  of  one  of  tbe  witnesses  by  the  testator, 
and  be  delivered  it  only  a  day  or  two  after  his 
death  to  two  of  the  beirs  who  were  nominated  as 
executors,  and  tbe  only  countervailing  evidence 
was  that  of  one  of  tbe  appellants  who  affirmed  that 
the  paper  described  as  a  bond  recited  the  wilL 
White  V.  WlUis,  1 B.  Mon.  180. 

Dnder  Ga.  Code,  S  2896.  providing  that  if  a  will  be 
lost  or  destroyed  suhMquent  to  tbe  death  or  with- 
out the  consent  of  the  testator,  a  copy  of  the  same 
clearly  proved  to  be  such  by  the  subscribing  wit- 
nesses and  other  evidence  may  be  admitted  to  pro- 
bate, but  in  every  such  case  the  presumption  is 
of  revocation  by  the  testator  and  that  presumption 
must  be  rebutted  by  proof,— it  was  held  that  it  was 
not  necessary  that  the  contents  of  the  will  should 
t)e  proved  by  three  subscribing  witnesses,  sod  that 
the  presumption  of  revocation  must  be  rebutted 
by  three  witnesses;  but  tbe  destruction  or  loss  of 
the  will  could  be  proved  by  such  other  evidence  as 
satisfied  the  conscience  of  the  jury»that  tbe  will  so 
executed  as  testified  to  by  the  subscribing  wit- 
nesses was  lost  or  destroyed  since  the  death  of  tbe 
testator  or  without  his  consent  before  his  death, 
and  it  was  held  the  evidence  of  the  contents  should 
be  such  as  to  satisfy  the  oonscieooe  of  tbe  Jury, 
and  should  be  very  clear  and  strong.  Kitchens  v. 
Kitchens,  89  Ga.  168, 99  Am.  Dec.  458. 

Under  Wash.  Code  Civ.  Proa  S  879,  providing  that 
no  will  shall  be  allowed  to  be  proved  as  a  lost  or 
destroyed  will,  unless  the  same  shall  be  proved  to 
have  been  in  existence  at  the  time  of  the  death  of 
the  testator,  or  be  shown  to  have  been  fraudu- 
lently destroyed  in  tbe  lifetime  of  tbe  testator,  nor 
unless  its  provisions  shall  be  clearly  and  distinctly 
proved  by  at  least  two  credible  witnesses,  a  will 
could  not  be  proved  where  there  was  only  one  wit- 
ness in  the  case  who  saw  the  will  and  he  testified 
that  be  never  saw  it  after  he  signed  it  as  a  witness 
and  did  not  read  it  at  that  time,  and  had  no  knowl- 
edge of  the  contents  except  what  he  subsequently 
learned  fTom  conversations  with  the  decedent,  and 
from  an  examination  of  the  recorded  instrument* 
Harris  v.  Harris,  10  Wash.  565. 

And  the  probate  of  a  lost  or  destroyed  will  was 
denied  where  but  a  single  witness  was  ofiTered 
whose  character  was  irreproachable,  and  hisatyility 
to  express  clearly  the  meaning  of  the  will  was  un- 
questionable, and  his  testimony  direct  and  positive 
,  as  to  all  parts  of  the  will,  but  tbe  witness  bad  not 
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solely  by  the  declarations  of  the  testator.  Its 
effect  is  merely  that  such  deciaratioDS  are  ad- 
missible to  conoborate  more  direct  evidence. 
This  is  the  consiruciion  given  the  case  by  the 
House  of  Lords  in  Woodward  v.  Govlstone,  L. 
R.  11  App.  Cas.  469,  where  the  declarations 
of  the  testator  were  beld  insufficient  alone  to 
establish  the  will.  An  intimation  was  given 
tbat  Sugden  ▼.  Lord  8t  Jjconards  was  not  con- 
sidered free  from  doubt,  and  the  question  tbere 
presented  left  open.  The  importance  of  in- 
terests  involved  iu  probate  cases  in  England  is 
such  tbat  the  decisions  of  English  courts  on  such 
subjects  are  entitled  to  great  weight,  and  we 
may  safely  say  tbat  the  result  of  the  English 


seen  the  will  or  conversed  oonoernlnR  it  for  a  period 
of  more  tban  eighteen  niontbs,  bad  no  copy  or 
memoranda  to  refresb  his  recollection,  and  ihe  will 
was  a  long  one,  requiring  over  three  hours  in  its 
preparation,  contained  quite  a  number  of  logaoies, 
varying  from  $800  to  $60X00.  creaiinir  Itfe  ceUtes 
with  remainders  and  trusts.  It  was  held  that  the 
contents  of  this  will  were  not  proved  with  tbat  de- 
gree of  certainty  required  by  iaw.  Be  Johnson.  40 
Conn.  5t37. 

And  where  a  will  was  probated  and  the  only  wit- 
ness was  allowed  to  refresh  his  memory  by  inspect- 
ing a  copy  of  the  will,  and  no  evidence  was  offered 
to  show  by  whom  a  copy  was  made  or  from  whom 
it  was  procured,  the  Judgment  of  probate  was  set 
aside.  It  was  said  that  the  testimony  of  a  einirle 
witness  who  has  read  and  remembers  the  contents 
of  a  will  might  be  sufficient,  but  such  evidence 
should  be  so  clear  and  positive  as  to  leave  no  rea- 
sonable doubt  as  to  the  substantial  parts  of  the 
paper.    Jaques  v.  Horton,  76  Ala.  288. 

In  Jaques  v.  Horton.  76  Ala.  288,  it  was  said:' *'We 
can  conceive  no  valid  reason  why  there  should  be 
any  difference  in  tbe  quantvm  of  proof  necessary 
to  establish  the  contents  of  a  lost' will,  and  the  coo- 
tents  of  a  lost  deed,  or  other  written  instrument. 
In  either  case,  the  proof  must  be  satisfactory,  and 
probably  more  caution  should  be  observed  in  the 
case  of  a  lost  will,  as  the  testator  cannot  be  heard 
In  respect  to  the  disposition  he  has  made  of  his  es- 
tate, and  as  a  will  is  required  to.be  attested  by  two 
witnesses.'* 

The  evidence  was  not  sufficient  to  establish  a  de- 
stroyed will  where  one  of  the  attesting  witnesses 
testified  to  a  draft  of  tbe  will  which  was  also  sub- 
Ftantlated  by  another  witnes8,but  who  did  not  know 
of  the  execution  and  had  no  personal  knowledare 
of  what  the  will  contained  after  its  execution.  It 
was  held  tbat  in  the  absence  of  a  correct  copy  or 
draft  of  a  will  it  must  be  proved  by  at  least  two 
credible  witnesses,  under  N.  Y.  Code  Civ.  Proc- 
fi  1866,  requiring  tbat  the  provisions  of  a  lost  or  de- 
stroyed willshould  be  clearly  and  distinctly  proved 
by  at  least  two  credible  witnesses  before  it  can  be 
admitted  to  probate.  The  two  credible  witnesses 
need  not  have  been  witnesses  to  the  execution  of 
the  will,  but  tbey  must  both  be  able  to  speak  of 
an  actual  will  from  knowledge,  and  not  of  a  pos- 
sible will.    Re  Waldron,  19  Misc.  888. 

In  order  to  establish  a  lost  or  destroyed  will  tbe 
contents  must  be  proved  by  two  witnesses,  and 
each  witness  must  testify  to  every  fact  essential  to 
the  estabUsbment  of  the  Instrument.  Bueohle's  Es- 
tate, 6  Pa.  Dist  R.  127. 

The  contents  of  an  alleged  lost  will  could  not  be 
proved  by  the  evidence  of  the  sole  beneficiary  and 
another  person,  under  New  York  statutes  requiring 
the  contents  to  be  proved  by  two  credible  persons. 
Keesy  v.  Dimon,  91  Hun,  642. 

6.  Proving  part  of  the  eontenU. 

The  weight  of  authority  is  tbat  the  whole  con- 
tents  of  a  will  must  be  sulwtantially  proved,  al- 
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cflses  is  that  the  contents  of  a  lost  wfll  cannot 
be  established  solely  by  tbe  declarations  of  tbe 
testator,  although  such  declarations  are  now 
deemed  admissible  for  the  purpose  of  corrobo- 
ration. 

The  American  cases  relied  on  to  support 
proponent's  theory  are,  when  examined,  in 
strict  accordance  with  the  English  rule.  Be 
Page,  118  III.  576,  59  Am.  Rep.  {{95,  expressly 
follows  Sugden  v.  T^ord  8t,  Leonards,  anii 
comes  within  the  true  doctrine  of  ibat  case, 
because  tbe  declarations  in  that  case  merely 
went  to  corroborate  the  testimony  of  the 
lawyer  who  drew  the  will,  and  who  produced 
a  copy  thereof.  Souihworth  v.  Adams,  II  Biss. 


though  there  are  some  oases  which  eetablish  so 
much  of  a  lost  will  as  was  clearly  proved.  The  fol- 
lowing caseft  require  proof  of  the  whole  of  a  will. 

8o,  it  was  held  that  the  evidence  must  be  of  tbe 
whole  contents  without  exception  or  omisaioo. 
Davis  V.  Sigoumey,  8  Met  487. 

So,  where  a  will  had  been  destroyed  by  tbe  testa- 
tor when  he  was  of  unsound  mind,  its  probate  was 
refused  where  there  were  four  or  five  witoessea 
no  two  of  whom  agreed  as  to  tbe  entire  con- 
tents of  the  will,  and  all  or  nearly  all  affirmed  their 
recollection  to  be  indistinct  and  imperfect*  It  was 
held  that  in  order  to  probate  a  lost  will  tbe  proof 
of  the  entire  contents  should  be  conclusive  and 
satisfactory.  Hhodes  v.  Vinson,  9  Gill,  166, 52  Am. 
Dec.  686. 

And  the  probate  of  a  will  which  had  been  de- 
stroyed was  refused,  where  the  scrivener  who  tes- 
tified as  to  its  contents  could  not  swear  positively 
that  every  provision  of  the  original  was  contained 
in  the  copy.    Durfee  v.  Durfee,  8  Met.  490.  note. 

And  where  a  will  was  lost  or  destroyed  after  the 
testator^s  death,  the  probate  was  refused  where 
the  witness  did  not  pretend  to  prove  the  contents 
of  the  will,  nor  even  the  language  of  the  testator 
in  the  particular  devise  which  was  attempted  to  be 
established,  and  it  was  held  that  proving  part  only 
of  the  contents  of  a  will  which  was  lost  or  de^ 
stroyed  was  not  sufficient  to  establish  it  even  as  to 
the  part  proved,  unless  it  satisfactorily  appeared 
tbat  there  was  nothing  eiss  in  the  will  which 
would  qualify,  change,  or  alter  the  particular  de- 
vise proved.    Butler  v.  Butler,  5  Harr.  (Del.)  178. 

And  under  Colo.  Gen.  Stat.  chap.  US,  821,  provid- 
ing that  whenever  any  will  shall  have  been  Inst  or 
destroyed  and  the  fact  of  the  execution  can  be  es- 
tablished, and  the  contents  are  shown  by  the  testi- 
mony of  two  or  more  witnesses,  providing  the  or- 
der admitting  to  probate  shall  set  forth  the 
contents  of  the  will  at  length  aiid  the  names  of  the 
witnesses,  and  providing  no  will  shall  be  admitted 
to  probate  upon  proof  of  the  contents,  unless 
It  shall  be  proved  tbat  the  same  was  in  existence  at 
the  time  of  the  death  of  the  testator,— evidence  was 
insufficient  to  establish  the  contents  of  a  lost  will 
where  there  were  three  or  four  witnesses  sworn, 
no  two  of  whom  agreed  as  to  all  the  devisees 
nor  as  to  who  were  the  executors.  Todd  v.  Ren- 
nick,  18  Colo.  646. 

And  under  the  New  Fork  statute  requiring  tbat 
the  provisions  of  a  wlU  lost  or  destroyed  shall  be 
clearly  and  distinctly  proved  by  at  least  two  credi- 
ble witnesses,  a  correct  copy  or  draft  being  equiv- 
alent  to  one  witness,  the  probate  of  a  will  wa*  re. 
fused  where  the  statute  was  not  fully  complied 
with  and  the  witnesses  sufficiently  concurred  as  to 
some  of  the  provisions  of  the  will,  but  as  to  other 
of  its  provisions  there  was  a  discrepancy  and  the 
witnesses  did  not  agree  in  reference  to  the  amounts 
of  the  gifts.  Sheridan  v.  Houghton*  6  Abb.  N.  G. 
284. 

And  under  Mass.  Gen.  Stat.  chan.  88,  111,  provid- 
ing that  no  will  can  be  revoked  by  any  subaequent 
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296;  Be  Hope,  43  Mich.  518»  and  Re  Lambie, 
97  Mich.  49,  are  cases  of  the  same  characier» 
the  declarations  beiai^  corroborative  merely, 
aod  not  relied  on  in  themselves  to  establish  the 
will  In  GoUigan  v.  McKernan,2DenL4Al, 
a  will  bad  been  propounded  for  probate.  It 
was  contended  that  there  was  a  subsequent 
will  revoking  the  former  one,  but  the  subse- 
quent will  was  lost.  The  evidence  offered  to 
establish  the  second  will  consisted  in  the  tes- 
timony of  a  clerk  in  the  lawyer's  office  who 
heard  the  scrivener  read  it  in  the  presence  of 
the  testator  at  the  time  of  its  execution.  The 
court  disiincily  held  that  this  testimony  was 
merely  hearsay,  relating,  in  fact,  to  the  scriv- 


ener's declarations,  and  was  not  equivalent 
to  testimony  by  one  who  had  himself  read  the 
will.  In  Cfark  ▼.  Morton,  5  Rawle.  235.  28 
Am.  Dec.  667,  the  supreme  court  of  Pennsyl- 
vania held  that  the  contents  of  a  will  canoot 
be  established  by  declarations  of  the  testator, 
in  the  absence  of  the  corpus  of  the  will,  and  of 
all  evidence  that  the  witness  had  himself  seen 
it.  The  court  said  that  to  permit  a  will  to  be 
so  established  would  defeat  the  object  of  the 
statutes  requiring  wills  to  be  written.  In 
Chieholm  v.  Ben,  7  B.  Mon.  408,  the  testimony 
was  of  the  same  character  as  in  this  case.  The 
will  had  been  read  by  the  testator  to  the  wit- 
ness, and  there  were  subsequent  declarations 


inatrumeot  otber  than  a  vrill  or  oodloll  or  wrltlDir, 
FiflToed,  attested,  and  subscribed  in  the' manner 
provided  for  making  a  will,  where  a  codloll  was 
l9«t.  ft  was  held  tbat  it  oouid  not  be  admitted  to 
probate  without;  clear  and  satisfactory  proof  of  its 
whole  oontents,  but  it  migbt  he  made  avallabJe  to 
prove  a  revocation  of  a  former  wUL  Wallis  v. 
Walifs.  114  Mass.  UO. 

So,  under  N.  Y.  Code  Civ.  Proe.  M  186&,  2621.  the 
provisions  of  a  lost  or  destroyed  will  should  be 
clearly  proved  by  two  credible  wltDesses.  and  it  was 
held  that  it  was  not  necessary  tbat  the  witnesses 
should  remember  the  exact  laniruaire  used,  but 
tbey  should  be  able  to  testify  at  least  to  the  sub- 
stance of  the  whole  will  po  tbat  it  could  be  incor- 
porated in  the  decree.  MoNaUy  v.  Brown,  5  Bedf. 
372. 

So.  where  a  wlU  was  lost  It  was  held  tbat  It  would 
not  be  sufficient  that  some  of  the  provisions  were 
proved  by  two  or  more  witnesses,  and  another  pro- 
vision In  the  aame  way  by  others,  but  each  of  the 
witnesses  must  be  able  to  testify  as  to  all  the  dis- 
posing parts  of  the  wiil  under  N.  Y.  Code  Civ.  Proc 
f  1865.   Re  Ruser.  6  Dem.  81. 

And  in  an  action  for  the  ezeootion  of  a  power 
and  partition  where  it  was  necessary  to  establish  a 
lost  will,  and  one  witness  testified  that  she  read  the 
will,  and  another  that  she  either  read  it  or  heard  it 
read  and  tbat  the  property  was  gi ven  to  K..  but  the 
evidence  was  indefinite  as  to  how  the  property  was 
given,  and  the  statements  of  the  wltoesses  were 
nothing  more  ttiao  their  conclusions  as  to  the  oon- 
struction  of  the  paper  and  did  not  give  the  partic- 
uiar  terms  of  the  will  or  even  the  substance,  the 
evidence  was  insufficient.  Fitzgerald  v.  Wynne,  1 
App.  D.  C.  107. 

In  Woodward  v.  Goulstone,  86  Week.  Rep.  887,  L. 
R.  11  App.  Cas.  4e0.  66  L.  J.  Prob.  N.8.  1. 65  L.  T.  N. 
8. 7U0,  61  J.  P.  807,  the  probate  of  a  will  was  refused 
where  evidence  of  irs  contents  was  insufficient,  and 
much  of  the  evidence  consisted  of  decis radons  by 
the  alleged  testator  as  to  the  contents  of  the  wUl  aft- 
er its  execution.  It  was  said,  distinguishing  **8ug* 
den  V.  XiOrd  St.  Leonards,  the  facts  were  very  dif- 
ferent from  tbe  facts  here.  The  evidence.  It  is 
true,  was  tbe  evidence  of  a  person  much  interested 
in  establishing  the  wiil,  but  it  was  tbe  evidence,  to 
begin  with,  of  a  person  who  bad  eeen  tbe  wiil,  and 
was  giving  a  recollection  of  its  contents.  In  the 
next  place,  tbat  evidence  was  corroborated  in  the 
strongest  possible  way  and  in  the  most  material 
particulars  by  written  documents,  about  which 
there  could  be  no  question.  Moreover,  the  court 
were  satisfied  tbat  although  there  might  be  some 
few  legacies  which  were  omitted  in  tbe  recital  of 
tbe  legacies  by  Miss  Sugden.  yet  they  could  not  be 
many,  but  must  be  few,  and  that  tbey  could  not 
be  of  any  material  consequence.  The  court  was 
satisfied  that  they  had  thesubstantlsi  testamentary 
dispositions  brought  to  their  minds. *^ 

But  tome  cases  held  that  probate  might  be  made 
of  so  much  as  might  be  satisfactorily  established. 
J;ickson  v.  Jackson,  4  Mo.  SlOi 
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So.  in  Dickey  v.  Malecbl,  6  Mo.  177, 34  Am.  Dec. 
180,  it  was  held  that  where  a  wUl  was  lust  or  de- 
stroyed  and  tbe  whole  provisions  of  the  will  could 
not  be  established,  tbe  will  was  prolwted  as  to  such 
parts  as  were  established. 

And  a  lost  will  was  sufficiently  proved  where  one 
of  tbe  subscribing  witnesses  and  tbe  person  who 
last  had  tbe  will  In  his  possession  agreed  that  all 
the  testa tor^s  property  was  devised  and  t)equeathed 
to  his  widow,  but  did  not  arree  whether  or  not  an 
executor  was  appointed.  Barly  v.  Barly,  5  Redf. 
878. 

In  Steele  v.  Price,  5  B.  Mon.  68,  it  was  held  that 
'*as  the  principal  devises,  those  In  which  tbe  tes- 
tator took  deepest  interest,  and  about  which  be 
showed  most  solicitude,  are  sufficiently  proved,  the 
failure  of  proof  as  to  the  minor  provisions  of  the 
will,  should  not  defeat  tbe  whole  by  preventing 
the  admission  to  record,  of  that  which  is  proved; 
and  especially  as  it  does  not  appear  that  the  estab- 
lishment of  the  devises  as  proved,  though  it  would 
greatly  reduce  the  fund  to  be  distributed,  will  af- 
fect the  relative  proportions  which  the  heirs  will 
receive**  where  a  lost  wiil  is  probated. 

And  where  tbe  contents  of  a  lost  will  were  not 
completely  proved  it  was  probated  to  the  extent  to 
which  tbey  were  proved.  Sugden  v.  Lord  St.  Leon- 
ards, L.  R.  1  Prob.  Div.  164,  46  L.  J.  Prob.  N.  S.  tf, 
84  L.  T.N.8.»»,24  Week.  Rep.  479,  17Moak,  Bng. 
Rep.  453. 

In  Tucker  v.  Phipps,  8  Atk.  900,  where  the  ques- 
tion was  as  to  the  jurisdiction  in  the  case  of  de- 
stroyed will,  it  was  said:  **1  think  in  such  cases  of 
mallciousand  frnudulent spoliations,  tbe  court  will 
not  put  tbe  plaintiff  under  tbe  difficulty  of  going 
into  tbe  ecdesiasttcal  court,  where  he  must  meet 
with  much  more  difficulty  than  proving  the  con* 
tents  of  a  deed  at  law,  which  has  been  lost  or  se- 
creted. For  in  the  spiritual  court  the  plaintiff 
must  prove  it  a  will  in  writing,  aod  must  likewise 
prove  the  contents  in  tbe  very  words,  which  will 
be  a diffloulty  almost  insuperable,  and  which  courts 
of  law  do  not  put  a  person  upon  doing;  tbe  plain- 
tiff must  also  prove  the  whole  will,  though  tbe  re- 
mainder of  it  does  not  at  ail  belong  to  or  regard 
his  legacy.** 

b.  2>ee7ara({ons. 

The  cose  of  Clauk  v.Tdrhsr  holds  tbat  the  con- 
tents of  a  lost  will  cannot  be  proved  solely  by  the 
declarations  of  tbe  testator,  and  the  probate  was  re- 
fused where  tbe  testimony  of  a  witness  as  to  the 
contents  of  a  will  was  given  from  knowledge  de- 
rived from  the  testator's  reading  tbe  will  to  him 
and  not  from  having  Inspected  it  himself.  This  is 
In  accord  with  tbe  authorities. 

In  Ci/A&K  V.  TUBNKB  it  was  also  said  that  tbe 
declarations  of  the  testator  could  be  received  In 
evidence  to  prove  tbe  existence  of  a  will,  and  auy 
proof  relating  to  the  testator's  competency  or  un- 
due influence,  but  the  sufficiency  to  establish  tbe 
contents  of  the  will  was  another  question;  and  it 
was  said  that  the  result  of  the  Bogiish  cases  is  ttiat 
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by  hJm  ts  to  its  contents.  The  court  rejected 
this  evidence  as  inAufflcient.  Mereer  v.  Maekin, 
14  Bush,  434.  reaffirms  Ohishoim  ▼.  Ben. 

The  argument  has  been  frequently  advanced 
that  such  declarations  are^  admissible  as 
self -disserving  declarations  of  a  decedent. 
Mercer  v.  Maekin  and  Clark  y.  Morton  discuss 
this  proposition,  but  demonstrate  that  such 
declarations  are  not  admissible  on  that  ground. 
ChMofm  ▼.  Ben,  7  K  Mon.  40&  intimated 
that  on  adequate  proof  that  the  will  had  been 
fraudulently  suppressed  by  the  heirs,  the  evi- 
dence offered  might  be  sufficient  by  virtue  of 


the  maxim,  Omnia  praeumunier  contra  tpcHia- 
iorem.  This  maxim  is  not  easy  to  apply.  It 
has  sometimes  been  held  to  Justify  the  produc- 
tion of  slighter  proof  than  would  otherwise  be 
required.  Its  most  frequent  application  is  for 
the  purpose  of  allowing  secondary  evidence. 
It  would  certainly  be  vety  dangerous  to  ex- 
tend it  so  far  as  to  relieve  a  party  charged  with 
proving  the  contents  of  a  written  instrument 
from  all  obligation  to  produce  some  evidence 
of  a  competent  character;  but  this  phase  of  the 
case  was  not  submitted  to  the  Jury  by  any  in- 
struction given  or  asked,  at  least  so  far  as  the 


the  oontents  of  a  lost  will  could  not  be  established 
solely  by  the  deolaratJoos  of  the  testator,  altbouffb 
suoh  declarations  are  now  deemed  admissible  for 
the  purpose  of  corroboration.  This  Is  In  accord 
with  the  authorities  on  this  question. 

So,  the  probate  of  a  will  was  refused  where  the 
deceased  sent  a  copy  of  the  will  from  India  to  "Bng- 
iaod  in  a  letter  to  his  solicitor,  stating  that  be  had 
made  the  will  but  there  was  no  proof  of  the  execu- 
tion of  the  original  except  the  statements  of  the 
deceased.  Goods  of  Bipley,  1  Swab,  ft  T.  68, 4  Jur. 
N.B.8tt. 

In  an  action  to  probate  a  lost  will  it  was  held  that 
the  declarations  of  the  deceased  made  in  the  pres- 
ence of  a  witness,  that  a  paper  on  the  table  was  his 
wiU,  which  was  sijnied  by  the  testator,  were  insufB- 
dent  to  establish  the  same,  where  the  witness  could 
not  testify  as  to  the  witnesses  to  the  same.  Rs  Bus- 
sell,  88  Hun,  STL 

In  Quick  v.  Quick,  88  L.  J.  Prob.  N.  8. 146, 8  Swab, 
ft  T.  40, 10  Jur.  N.  8. 68S,  10  L.  T.  N.  8. 619, 12  Week. 
Bep.  1119,  it  was  held  that  the  declarations  of  the 
testator,  made  after  the  execution  of  a  will,  were 
not  admissible  as  evidence  of  its  contents,  where 
no  draft  or  copy  of  the  will  or  any  document 
throwing  any  light  upon  it  was  in  existence.  But 
this  case  was  overruled  in  Sngden  v.  Lord  St.  Leon- 
ards, L.B.  1  Prob.  Div.lS4,46L.  J.Prob.  N.  S.  tf, 
84  L.  T.  N.  S.  809,  24  Week.  Bep.  479,  and  decJara- 
tioDS  were  held  admissible  in  that  case.  In  Sugden 
V.  Lord  St.  Leonards  there  were  many  corroborat- 
ing circumstances. 

In  Quick  V.  Quick,  8  Swab,  ft  T.  448, 88  L.  J.  Prolx 
N.  S.  146. 10  Jur.  N.  8. 688. 10  L.  T.  N.  8. 619, 12  Week. 
Bep.  1119,  it  was  said  that  in  Goods  of  Bipley.  1 
Swab,  ft  T.  68, 4  Jur.  N.  a  842;  and  Doe,  Shallcross, 
V.  Palmet.  16  Q.  B.  747, 20L.  J.  Q.  a  N.  8. 867, 16  Jur. 
886,  declarations  of  the  testator  were  refused  to 
prove  that  a  will  had  been  duly  executed. 

And  a  lost  will  could  not  be  established  where  the 
only  evidence  of  its  contents  was  declarations  of 
the  testator.  Woodward  v.  Ooulstone,  L.  B.  11 
App.  Ohs.  469, 85  Week.  Bep.  887, 66  Li  J.  Prob.  N. 
8. 1, 65L.  T.  N.  &  790,61  J.  P.  807. 

And  lu  Chisholm  v.  Ben,  7  B.  Mon.  406,  it  was 
said  that  oo  case  holds  that  contents  of  a  lost  will 
can  be  established  solely  by  proof  of  declarations 
of  the  testator. 

The  probate  of  a  destroyed  will  was  refused 
where  the  evidence  of  one  of  the  witnesses  had 
many  discrepancies  rendering  her  unworthy  of 
belief,  and  there  was  only  one  other  witness  who 
pretended  to  any  knowledge  of  the  actual  contents 
of  the  will  and  claimed  to  be  a  subscribing  wit- 
ness, and  who  claimed  that  the  testator  read  the 
will  to  him,  but  whose  character  was  not  above 
reproach,  and  there  were  some  discrepancies  in 
his  testimony  which  weakened  his  claims  to  abso- 
lute credence.  It  was  further  held  that,  conceding 
the  evidence  of  such  witneis  to  be  worthy  of  be- 
lief, it  was  insufficient  to  establish  the  contents  of 
the  will,  where  his  testimony  amounted  to  noth- 
ing more  than  a  detaU  of  what  the  testator  told 
him  was  in  the  will,  or  of  what  he  supposed  the 
testator  was  reading  from  the  will,  as  represents- 
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tions  or  statements  made  by  the  testator  were  not 
sufficient  of  themselves  to  establish  the  oontents 
of  a  will  in  the  court  of  probate.  Chisholm  v.  Ben, 
7  B.  Mon.  412. 

Declarations  of  the  decedent  as  to  the  contents 
and  substance  of  the  will  were  not  available  to  et- 
tabllsh  its  contents,  where  there  was  only  one 
witness  who  verified  the  draft  made  by  him  but  he 
could  not  testify  as  to  any  subscribing  witoessea, 
UDderN.  Y.  Code  Civ.  Proo.  S  I86S.  providing  that 
a  lost  or  destroyed  will  shall  be  dearly  and  dis- 
tinctly proved  by  at  least  two  credible  witnesses,  a 
correct  copy  or  draft  being  equivalent  to  one  wit- 
ness.  Collyer  v.  Coilyer,  17  Abb.  N.  C.  888. 

And  a  lost  will  was  not  established  where  the 
statute  required  two  witnesses  to  the  handwrttlog 
of  the  subscribing  witness  on  the  probate  of  a  will, 
and  there  was.but  one  witness  to  the  handwriting 
of  one  attesting  witness  and  the  decUiratlons  of 
the  supposed  testator.  It  was  held  that  to  estab- 
lish the  validity  of  a  lost  will  it  was  necessary  to 
prove  its  execution  with  the  formalities  and  so. 
lemnities  prescribed  by  the  statute,  and  ^it  should 
be  done  by  direct  testimony  or  legally  deducible 
from  suoh  facts  as  are  directly  established.**  Ty- 
nan V.  Paschal,  27  Tex.  286,  84  Am.  Dec.  619L 

And  the  declarations  of  the  testator  were  held 
not  to  be  suffldenc  of  themselves  to  establish  a  will, 
under  N.  Y.  Code  Civ.  Pruc  S  186S,  although  sub- 
stantiated by  two  witnesses  who  saw  the  wUl  at 
the  scrivener*s  olilce,  and  the  testator  stated  to 
them  at  that  time  the  oontents  of  the  will.  Match 
V.  Slgman,  1  Dem.619. 

And  the  declarations  of  the  oontents  of  a  will 
made  by  the  testator  were  held  to  be  of  no  weight 
In  establishing  a  lost  wllL   Re  Buser,6  Dem.  8L 

And  under  Pa.  act  1706,  providing  that  a  will  in 
order  to  convey  lands  must  be  in  writing  and 
proved  by  two  or  more  credible  witnesses,  the 
making  of  a  will  audits  contents  could  not  be  es- 
tablished by  evidence  of  the  verbal  declarations 
of  the  deceased  in  the  absence  of  the  corpus  of  the 
will  and  of  all  evidence  that  it  had  been  seen  by  the 
witness,  aark  v.  Morton,  5  Bawle,  23S,  28  Am. 
Deo.  667. 

But  evidence  of  declarations  of  the  tesiator 
were  held  competent  as  some  evidence  of  bis  in  teat 
at  the  time  they  were  made  to  show  that  a  will  waa 
duly  executed.  Such  evidence  should  be  care- 
fully scrutinised  and  cautiously  weighed.  Re 
Marsh,  45  Hun,  107. 

And  secondary  evidence  was  admlesible  to  prove 
the  existence  and  contents  of  a  lost  will,  and  dec- 
larations of  the  testator  were  properly  received  in 
evidence.    Southworth  v.  Adams,  11  Biss.  256. 

And  declarations  of  the  testator  made  before  and 
after  the  execution  of  bis  will  were  admissible  aa 
seoondary  evidence  of  its  contents  where  it  waa 
lost.  Sugden  v.  Lord  St.  Leonarda,  L.  B.  1  Prob. 
Dlv.  164,45  L.  J.  Prob.  N.  8.  49,84  L.  T.  N.  8.  860. 24 
Week.  Bep.  479, 17  Mosk,  Bug.  Bep.  4SI,  Overruling 
Quick  V.  Quick.  8  Swab,  ft  T.  442, 83  L.  J.  Prob.  N* 
8.  146.10  Jur.N.8.  682,10  L.T.N.&  619,12  Week. 
Hep.  1119. 

And  in  Sugden  v.  Lord  St.  Leonards  It  was  said 
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conteots  of  the  will  are  oonoerned.  The  gen- 
eral  verdict  for  the  coDtestaoU  precludes  .us 
from  ezamioing  the  evidence  on  this  point  on 
the  theory  that  spoliation  by  the  contestants 
was  established.  The  policy  of  the  statute  of 
wills,  like  the  statute  of  frauds,  is  that  it  is 
better  that  occasional  injustice  should  be  done 
in  exceptional  cases,  through  a  failure  of  legal 
proof,  than  that  transactions  within  the  stat- 
utes should  in  all  cases  be  left  to  the  uncer- 
tainties of  parol  evidence.  So  the  courts,  in 
giving  effect  to  the  statutes,  should  pursue  the 
same  policy,  and  should  avoid  meeting  hard 


cases  by  adopting  niles  which,  generally  ap* 
plied,  would  defeat  the  object  of  the  legisla- 
ture. On  no  subject,  perhaps,  are  statutes  so 
strict  in  requiriog  a  writing  executed  and  at- 
tested in  certain  forms  as  in  the  case  of  wills, 
and,  while  it  is  firmly  established  that  a  lost 
will  may  be  proved  by  secondary  evidence,  the 
courts  have  always  required  such  evidence  to 
be  direct,  clear,  and  convincing.  As  said  by 
the  Supreme  Court  of  theUnit^  States  in  Lea 
V.  Pak  County  Copper  Co.  63  U.  S.  31  How. 
498,  16  L.  ed.  308,  "CourU  of  justice  lend  a 
very  unwilling  ear  to  statements  of  what  dead 


that  the  decision  la  Doe,  Shallcroes,  v.  Palmer,  16  Q . 
B.  747, 20  L.  J.  Q.  B.  N.  S.  887, 15  Jur.  836.  as  to  tbe  ad- 
missibility of  tbe  declarations  of  the  testator  made 
after  the  will  was  an  libiter  dietvm^  as  tbe  deolara- 
tlons  of  tbe  testator  ffiven  In  evtdenoe  there  bad 
been  made  prior  to  the  execution  of  tbe  will. 

In  Be  Hope,  48  Mich.  618,  where  tbe  contestants 
of  a  will  claimed  that  a  later  will  was  made,  which 
could  not  be  found.  It  was  held  that  tbe  proponents 
of  the  first  could  not  object  to  parol  evidence  of 
the  contents  of  this  document  because  not  the  best 
evidence,  as  they  bad  taken  the  position  tbat  there 
was  no  such  document  in  existence.  It  was  fur- 
ther held  that  declarations  of  the  testator  as  to  tbe 
disposition  of  his  property  confirmatory  of  the  wit- 
ness who  endeavored  to  establish  the  contents  of 
tbe  lost  will  should  have  been  received. 

And  statements  of  the  testatrix  were  admiesfble 
to  show  the  contents  of  a  will  after  proof  tendloir 
to  show  its  existence  was  adduced.  It  was  held 
that  the  declarations  of  the  person  who  alone  prof- 
ited by  the  nonexistence  of  such  will  should  also  be 
received.  It  was  further  held,  under  How.  (Miob.) 
Btat.  S  6706,  providiofr  that  ^*no  will,  or  any  part 
thereof,  shall  be  revoked  unless  by  buroinfr,  tear- 
ing, cancellniT*  or  obliterating  tbe  same,  with  the 
intention  of  revoking  It,  by  tbe  testator,  or  by 
some  person  in  his  presence  and  by  his  direction:  or 
t>y  some  other  will  or  codicil,  in  writing,  executed 
as  prescribed  in  this  cbapten  or  by  some  other 
writing,  signed,  attested,  and  subscribed  in  the 
manner  provided  in  this  chapter  for  the  execution 
of  a  wilL,**  where  tbe  evidence  Indicated  that  the 
will  was  suppressed,  that  if  tbe  jury  found  the  pa- 
per was  destroyed,  the  law  permitted  the  presump- 
tfon  tbat  it  was  legally  drawn  and  executed  not- 
withstanding tbe  terms  of  tbe  statute,  which  re- 
quired the  revoking  instrument  to  be  formally 
executed;  and,  ^*if  necessary,  the  law  will  prevent 
tbe  perpetration  of  a  fraud  {by  permitting  a  pre- 
sumption to  supply  tbe  suppressed  proof.**  Be 
Lamble,97Mioh.49. 

And  under  111.  Rev.  Stat.  1874,  p.  1101,  1 6.  provid- 
ing tbat  in  all  oases  where  one  or  more  of  the  wit- 
nesses to  any  will  shall  die,  it  shall  t)e  lawful  for 
the  county  court  to  admit  proof  of  tbe  btfndwrit- 
ing  of  any  such  deceased  or  absent  witness,  and 
such  other  secondary  evidence  as  Is  admissible  in 
similar  cases,  and  it  may  thereupon  proceed  to  re- 
cord the  same,  the  contents  of  a  lost  or  destroyed 
will  were  aUowed  to  be  proved  by  tbe  testimony  of 
a  single  witness  where  tbe  other  attesting  witness 
was  dead.  It  was  further'  held  tbat  declarations 
made  by  the  testator  after  tbe  execution  of  his  will 
wer«i  admissible  in  the  event  of  Its  loss,  not  only  to 
prove  that  it  bad  not  been  canceled,  but  also  as 
secondary  evidence  of  Its  contents.  (Denying  the 
rule  to  the  contrary  \jpl  New  York.)  Be  Page,  118 
HL  078,  M  Am.  Rep.  395. 

And  in  the  absence  of  statutory  requirement  a 
will  was  admitted  to  protwte  on  tbe  evidence  of  one 
witness  who  testified  to  having  read  tbe  will  and  de- 
tailed its  contents,  but  could  not  give  the  name  of 
the  legatee  to  whom  $500  had  t>een  left,  and  such 
witness  was  corroborated  by  some  evidence  of  con- 
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versatlons  with  and  admissions  made  l>y  the  de- 
cedent.  Skeggsv.  Horton,  as  Ala.86& 

So,  in  Trevalyan  v.  Trevalyan,  1  PbllUm.  Eccl. 
Rep.  140,  a  will  was  established  upon  tbe  testi- 
mony of  one  witness  and  proof  of  what  the  testa- 
tor said  he  had  done. 

In  Sooggins  v.  Turner,  96  K.  0. 135,  it  was  held 
that  iX  a  will  was  atwtraoted  or  destroyed  without 
tbe  testator^  conourrenoe  it  will  remain  in  force 
still  and  be  susceptible  of  restoration  upon  parol 
proof  of  its  contents  and  the  inference  of  animue 
renoeandi  would  beIovercome;and  a  lost  will  was  es- 
tabllshed  upon  parol  proof  of  its  contents  In  show- 
ing the  declaration  of  the  intention  of  the  testa- 
trix as  to  the  disposition  of  her  property,  and  a 
declaration  that  It  would  be  time  to  have  it  re- 
corded after  her  death,  and  evidence  that  the  tes- 
tatrix was  too  sick  and  helpless  to  obtain  posses- 
sion of  the  paper  l)efore  she  died.  In  this  case  her 
granddaughter  remained  with  her  up  to  the  time 
of  her  death,  and  tbe  Iwg  containing  her  valuable 
papers  was  found  the  morning  after  her  death  open 
on  the  floor  and  several  persons  were  present  that 
night,  among  tiiem  a  person  to  whose  wife  the  land 
was  given  In  a  former  will,  and  this  party  had  de- 
clared before  and  after  her  death  bis  determine* 
tion  to  have  the  land  if  he  spent  everything  he  bad 
in  getting  it. 

Where  a  will  was  lost  It  was  necessary  to  estab- 
lish to  the  satisfaction  of  the  Jury  the  fact  that  a 
valid  wiU  was  made  and  executed  in  accordance 
with  law;  second,  the  substance  or  contents  of  said 
will;  third,  tbat  the  will  had  not  been  revoked  and 
that  it  was  lost  or  destroyed  and  could  not  he 
found  after  due  and  proper  search;  and  it  was  fur- 
ther held  that  the  complainants  must  introduce 
evidence  clear,  full,  and  satisfactory  to  establish 
the  facts  In  their  favor,  and  two  witnesses  were  re^ 
quired  to  the  factum  of  the  will,  but  tbat  two  wit- 
nesses were  not  required  to  each  particular  fantb 
It  was  oeld  that  one  fact  might  be  proved  by  one 
witness  and  other  facts  and  corroborating  circum* 
stances  might  be  proved  by  other  witnesses.  In 
this  case  hoth  of  tbe  subscribing  witnesses  were 
dead  and  proof  of  the  contents  rested  upon  testi- 
mony of  tbe  witnesses,  who  repeated  Its  contents 
from  having  heard  It  read  by  others,  the  witnesses 
themselves  being  held  illiterate,  and  this  proof  was 
corroborated  by  the  declarations  of  the  testator 
and  other  circumstances.  Morris  v.  Bwaney,  7 
Helsk.501. 

And  a  codicil  relating  solely  to  matters  of  ac- 
count between  the  testator  and  his  partner,  made 
two  days  t>eforethe  testator^s  death,  with  declara- 
tions that  be  had  made  a  will,  was  probated  al- 
though no  will  could  be  found.  Goods  of  Halliwell, 
4  Notes  of  Cases,  40a 

And  a  codicil  was  established  where  it  could  not 
be  found  sfter  the  death  of  tbe  testator,  and  there 
was  some  evidence  to  show  that  it  was  not  Inten- 
tionally destroyed  by  him,  and  the  contents  were 
proved  by  a  witness  who  read  It  and  by  tbe  proba- 
bility of  the  disposition  of  the  property  and  by  the 
declarations  of  the  testator.  Bavls  v.  Davis,  t 
Add.  BccL  Rep.  283. 
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men  have  said."  Such  evldeDce  is  always  con- 
sidered daDfTcroas.  and  subject  to  the  closest 
scrutiny.  We  think  it  would  be  in  the  highest 
degree  dangerous,  and  would  be  violative  of  the 
objectand  spirit  of  the  statute,  should  we  hold 
that  the  existence  and  contents  of  an  alleged 
will  might  be  established  solely  by  testimonv 
of  the  testator's  declarations.  rToth  withstand- 
ing Stfgden  v.  Lard  8i.  Leonards,  and  the  other 
cases  in  that  line,  we  believe  the  language  of 
the  court  of  appeals  of  Kentucky  in  ChUholm 
V.  B^A  remains  true:  "The  books  of  reports 
contain  many  cases  in  which  wills  lost  or  de- 
stroyed have  been  offered  for  probate  upon 
parol  or  other  secondary  evidence  of  their  con- 
tents, and  many  in  which  such  wills  were  es- 
tablished. But  in  an  examination  of  these 
cases  as  extensive  as  opportunity  would  allow, 
we  have  found  none  in  which  there  does  not 
seem  to  have  been  the  evidence  of  witnesses 
who  knew,  or  might  be  presumed  to  have 
known,  the  contents  of  the  will  from  their  own 


inspection;  none  In  which  the  declarations,  or 
even  professed  reading,  of  the  decedent  have 
been  held  to  be  alone  sufficient  on  this  point; 
and  none  which  would  sanction  their  admis- 
sion upon  the  question  of  the  contents  of  the 
will,  with  any  other  effect  than  as  merelv  cor- 
roborative of  the  more  direct  evidt-nce/'  As 
already  indicated,  this  view  leads  to  affirmar 
tion  of  the  Judgment,  because  the  verdict  was 
the  only  one  warranted  by  the  evidence. 

An  application  was  made  for  the  allowance 
of  attorney's  fees  to  the  proponents.  This  ap- 
plication the  district  court  denied,  and  the  rul- 
ing is  assigned  as  error.  In  two  cases  such  an 
allowance  has  been  made  on  behalf  of  defeated 
contestants  when  the  will  was  admitted  to  pro- 
bate. In  Seebrock  v.  Fedawfi,  88  Neb.  4l8,  the 
allowance  seems  to  have  been  made  on  the 
ground  that  there  were  reasonable  grounds  for 
contesting  the  will.  In  Mathis  v.  Pitman,  83 
Neb.  101,  the  allowance  was  based  on  the  con- 
struction of  gg  42,  44,  chap.  20.  Comp.  Siat.: 


And  a  will  was  probated  where  It  was  lost  or 
could  not  be  found  after  the  testator^s  death,  and 
was  proved  by  a  memorandum  made  by  a  party 
who  had  ezamtned  the  wUl  at  the  time  of  its  eze- 
cuttoD,  and  by  deolarations  of  the  testator.  Bessey 
V.  Bootwick.  13  Qrant,  Cb.  (U.  C.)  279. 

Probate  was  allowed  of  a  will  which  could  not  be 
found  after  the  testator^a  death,  and  the  contents 
of  the  will  were  shown  by  the  draft,  and  by  declara- 
tions of  the  testator  made  at  the  time  the  will  was 
made,  and  continuing  up  to  within  three  weeks  of 
bis  death,  and  the  only  person  interested  in  intes- 
tacy had  access  to  the  place  where  the  will  should 
have  been  found,  before  any  other  person  searched 
for  the  win.  Finch  v.  Finch.  L.  R.  1  Prob.  &  Dtv. 
871,  86  L.  J.  Prob.  K.  8. 78, 16  L. T.  N.  S.  268, 15  Week. 
Rep.  797. 

And  a  will  was  probated  where  it  was  lost  after 
the  testator^s  death  by  a  party  to  whom  he  had  in- 
trusted it  for  preparing  a  better  copy,  and  the  con- 
tents were  fully  proved  by  a  draft  and  a  copy  made 
from  recollection,  and  a  letter  from  deceased  in 
reference  to  the  draft.  Goods  of  Hilliard,  26  L.  T. 
228. 

And  a  draft  of  a  lost  wQl  made  by  testatrix^s  so- 
licitor was  admitted  to  probate,  where  the  draft 
was  found  amon?  the  solicitor's  papers  after  his 
death,  and  entries  on  his  books  against  his  interest 
showed  that  he  had  attested  the  execution  and  had 
been  paid  his  cbaryea,  and  the  testatrix  had  made 
declarations  to  her  husband  of  a  desire  to  execute 
the  will,  and  he  had  taken  her  to  the  solicitor's  of- 
fice and  after  its  execution  had  left  the  will  with 
the  solicitor.  Goods  of  Thomas.  20  Week.  Eep.  149, 
41 L.  J.  Prob.  N.  8.  82,  25  L.  T.  N.  8.  608. 

So.  a  will  which  could  not  be  found  after  the  tes- 
tator's death  was  probated  by  proof  of  a  copy  made 
by  the  testator,  and  by  oral  and  written  declara- 
tions of  the  testator  as  to  its  contents.  Jphnson  v. 
Lyford,  L.  R.  1  Prob.  &  Div.  646. 

And  a  lost  will  was  established  where  the 
evidence  showed  that  the  testator  had  the  will 
a  short  time  t>efore  his  death,  andjchecked  his  trunk 
and  died  on  the  trip,  and  be  had  made  declarations 
that  the  will  was  in  his  trunk  but  it  was  notfound 
therein,  and  its  contents  were  proved  by  the  scriv- 
euer  who  refreshed  his  memory  by  a  form  book 
and  also  by  p'lncll  memorandum  iu  the  testator's 
handwriting,  and  it  was  corroborated  by  the  at- 
testing witnesses  and  declarations  of  the  testator. 
Bouth worth  v.  Adams,  11  Bias.  256. 

And  in  an  action  of  ejectment  a  will  was  estab- 
lished by  proof  of  a  draft  of  the  will  which  could 
not  tw  found  after  the  testator's  death,  and  proof 
of  declarations  made  by  the  testator  some  years 
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before  his  death,  and  by  others  within  a  week  of 
that  event.  Whiteley  v.  King.  10  Jur.  N.  8. 10:9, 17 
a  B.  N.  &  766, 11  L.T.  N.  8.812. 18  Week.  Rep.  83. 

And  a  lost  will  was  established  where  its  execu* 
tion  was  proved  by  one  attesting  witness  where  the 
other  was  out  of  the  state,  and  another  witne«a 
was  present  who  saw  the  will  executed  and  heard 
it  read,  and  a  copy  was  found  in  the  handwriting 
of  the  scrivener  with  his  papers,  and  the  scrivener 
was  dead,  and  declarations  of  the  testator  substan- 
tiated the  will.   Bailey  v.  StUea,  2  N.  J.  Eq.  2S0. 

c  Lots  after  probating  or  fiting  for  record. 

Secondary  evidence  of  the  contents  of  a  will  is 
admissible,  where  the  wl^ll  has  been  lost  after  pro- 
bate or  where  the  records  with  the  will  have  been 
burned.  But  the  evidence  must  be  as  conclusive 
as  in  cases  of  other  Instruments. 

So,  where  a  will  was  regularly  proved  and  after- 
wards destroyed  by  the  public  enemy,  together 
with  the  records,  parol  evidence  of  its  contents 
was  admissible  in  an  action  of  ejectment.  Bmltb 
V.  Carter,  8  Rand.  ( Va.)  167. 

And  where  a  will  was  lost  after  probate,  a  copy 
of  the  record  of  the  same  was  admissible  in  evi- 
dence in  fim  acdon  of  ejectment.  Jackson,  Donald- 
son. V.  Luoett,  2  Cai.  868. 

But  a  statute  allowing  proof  of  the  will  by  a  cer- 
tified copy  of  the  record  does  not  preclude  proof 
by  other  competent  evidence.  McNeety  v.  Pearson 
(Tenn.  Ct.)  42  8.  W.  165,  Affirmed  by  supreme  court. 

And  under  111.  act  of  February  1. 1843,  providing 
for  the  restoration  of  records  destroyed  by  fire, 
and  providing  for  the  appointment  of  a  commis- 
8ion,aoopy  of  a  will  probated  by  such  board  of 
commissioners  was  admissible  in  evidence  although 
the  record  showed  only  one  attesting  witness  to 
the  copy,  as  it  was  presumed  that  the  court  in  ad- 
mitting this  copy  to  probate,  and  the  Ixnrd of  com- 
missioners, proceeded  according  to  law  and  acted 
upon  proper  and  sufficient  evidence;  and  because 
that  evidence  was  not  preserved  this  presumption 
was  not  overcome.  And  it  was  further  held  that 
had  the  county  court  erred  in  admitting  the  will  to 
probate  on  insufficient  evidence,  the  Judgment 
would  stand  until  set  aside  by  a  proper  proceeding. 
Grand  Tower  Min.  Mig.  St  Transp.  Co.  v.  Gill,  111 
111.541. 

And  a  certified  copy  of  a  #111  was  admissible  in 
evidence  in  a  suit  by  a  legatee  for  an  accounting 
where  the  public  office  containing  the  original  and 
the  records  were  burnt  and  the  copy  was  in  the 
possession  of  onp  of  the  executors  and  had  been 
acted  upon  for  about  thirty  yeara,  and  the  law  re- 
quired that  protNito  should  be  made  in  open  court 
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tbe  latter  section  providing  tbat,  in  appeals  in 
probate  maiters,  if  it  shall  appear  tbat  tbe  ap- 
peal  was  taken  vezatiously  or  for  delay,  tbe 
court  sball  adjudjre  tbe  appellants  to  pay  the 
costs,  includini;  an  attorney's  fee  to  tbe  adverse 
party.  It  seems  to  have  been  the  opinion  of 
tbe  court  tbat  ibis  language  involved  the  alter- 
native tbat,  if  the  appeal  be  not  taken  vexa- 
tiously  or  for  delay,  tbe  costs  sball  be  taxed  to 
tbe  estate.  Tbe  record  before  us  does  not  show 
which  party  appealed  to  the  district  court  In 
MeCktry  v.  Stvll^  44  Neb.  175,  such  an  appli- 
cation was  denied,  the  court  remarking,  bow- 
ever,  tbat  "courts  of  equity  have  frequently 
assumed,  when  dealing  with  funds  broaebt 
directly  within  their  control,  to  order  payment 
therefrom  of  fees  to  counsel  for  tbe  adverse 
party."  Boih  in  Mathii  v.  Pitman  and  In 
Sedfroek  ▼.  FednxM  tbe  will,  as  a  result  of  tbe 
proceeding,  was  admitted  to  probate,  and  ad- 
ministration established,  tbe  parties  charged 
wiib  administrating  the  estate  being  before  the 


court,  so  tbat  the  fund  may  be  said  to  bsTe 
been  ** brought  directly  within  tbe  control"  of 
the  court,  according  to  the  statement  in  Me- 
Clary  ▼.  SttiU.  This  feature  appears  in  all  the 
cases  from  other  states  cited  by  tbe  proponents. 
Thus,  Uendevion  ▼.  Simmons^  8S  AIh.  291.  70 
Am.  Div.  590,  was  decided  on  tbe  final  ac- 
counting of  an  administrator,  the  question 
arising  in  tbe  administration  of  the  estate,  and 
not  in  tbe  proceeding  leading  to  the  probate  of 
the  will.  In  (hmpton  v.  Barne»^  4  Gill,  55, 
45  Am.  Dec.  115,  the  will  bad  been  probated, 
and  letters  testamentary  granted  to  the  execu- 
tors. The  contest  was  by  means  of  a  caveat 
thereafter  filed,  and  th&  holding  of  tbe  court 
was  that,  tbe  will  having  been  probated  and 
letters  testamentary  granted,  it  became  tbe  duty 
of  tbe  executors  tu  defend  the  will  under  which 
they  were  already  acting,  and  that  they  were 
therefore  entitled  to  compensation.  In  Biad- 
ford  V.  Boutfinot,  8  Wash.  C.  C.  122.  the  facts 
were  the  same,. and  tbe  proceeding  was  by 


and  tbe  original  deposited  wirb  tbe  officer  for  safe- 
keeping aad  a  certified  copy  delivered  to  the  ex- 
ecutor, and  the  cop^  showed  tbat  the  orlfiriaal  bad 
l)een  proved  In  open  court  by  one  of  tbe  subscrlb- 
iiiff  witnesses.    Franklin  t.  Creyon,  Harp.  Eq.  iiS, 

Ada  in  Smith  v.  Steele,  1  Harr.  &  M* H.  419,wbicb 
was  an  action  of  ejeotment,  and  an  oriirinal  will 
eoald  not  be  found,  evldenoe  was  allowed  to  go  to 
tbe  Jury  of  a  writiofir  purporting  to  be  a  copy  of 
the  win  with  letters  testamentary  on  tbe  said  will, 
irodertbe  band  and  seal  of  tbe  deputy  commissary 
of  lH)rcbe8ter  county  which  wore  annexed  to  tbe 
Mid  copy  of  the  will,  with  proof  also  of  the  deputy  *s 
band  writing;. 

In  Nelson  r.  WhltOeld,  83  N.  C.  40,  It  was  paid  tbat 
Chisbolm  V.  Ben,  7  B.  Hon.  40»,  and  Davis  v.  Si- 
goumey,  8  Met.  487,  where  it  was  held  tbat  second- 
ary  evldenoe  must  be  stron(r,  poeirive,  and  free 
from  all  doubt,  were  cases  where  lost  wills  were 
propounded  for  probate  or  said  to  be  establlsbed  in 
cbanoery,  and  the  strictness  of  this  action  did  not 
apply  in  an  action  for  partition  where  the  oriffinal 
will  and  court  records  were  destroyed  by  fire.  Evi- 
dence tbat  a  will  was  found  in  a  book  keep  by  the 
clerk  of  tbe  court  of  pieas  and  the  quarter  sessions, 
M  required  by  law,  was  proper  to  show  the  execu- 
tioD  of  a  will  and  its  due  probate  and  registration, 
and  it  was  competent  to  show  tbat  a  paper  purport- 
ing to  be  a  will  was  publicly  read  at  the  funeral  In 
ibe  presence  of  tbe  heirs  at  law,  who  asserted  that 
tbeir  ancestor  died  intestate. 

In  an  action  of  ejectment,  the  presumption  tbat 
the  ontinary  received  proof  of  a  will  by  allowioir 
tbe  executors  to  make  returns  waa  a  sufficient  But>- 
ititute  for  evidence  of  tbe  probate  of  the  lost  will 
10  as  to  admit  tbe  evidence  of  the  contents  thereof, 
where  a  will  was  destroyed  after  it  was  claimed  to 
have  beea  probated.  Counts  v.  Wilson,  46  S.  a 
67L 

In  an  action  of  ejectment  wbere  a  will  bad  been 
tnimed  by  tbe  destruction  of  a  court-house,  and  a 
copy  of  the  will  which  belonged  to  one  of  tbe  exeo- 
mors  and  was  in  tbe  possession  of  tbe  survivinir  ex- 
ecutor was  admitted  in  evidence,  it  was  held  that  it 
was  a  question  for  tbe  Jury  wbere  tbe  executors 
bad  placed  tbe  will  in  tbe  bands  of  tbe  ordinary, 
and  made  returns  and  done  various  otber  things  In- 
tilcating  tbat  it  had  been  probated.  Counts  v.  Wil- 
son, 45  S.  a  671. 

Under  Va.  Code  1878,  chap.  172, 1 6,  providing  that 
a  copy  of  any  paper  recorded  in  certain  named  of- 
fices sball  be  evidence  in  lieu  of  the  original,  and 
B 12,  providing  that  wbere  a  book  ct)ntainlng  tbe 
record  of  wills  is  lost  an  attested  copy  may  be  re- 
ceived In  lieu  thereof ,  where  a  will  and  the  will 
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book  were  destroyed  during  the  war,  and  a  copy 
of  tbe  will  filed  In  an  inlunction  suit  was  recorded, 
a  copy  of  such  copy  was  held  to  be  a  true  copy  in 
a  suit  to  construe  the  will.  Effinger  v.  Hall,  81  Va. 
04. 

But  wbere  a  suit  was  Instituted  to  enforce  a  will 
which  bad  been  recorded  and  destroyed  some  thirty 
years  previously  in  tbe  destruction  of  a  court- 
house, it  was  held  that  tbe  evidence  was  not  suffi- 
ciently ceruin  to  establish  the  contents  of  tbe  wlU, 
tbe  witnesses  differing  as  to  tbe  terms  and  tbe  par- 
ties described  therein,  and  the  bill  of  complauit 
was  dismissed.    iy>dd  v.  Wiokltffe,  18  B,  Mon.  289. 

And  wbere  a  will  was  destroyed  in  tbe  Chicago 
fire,  and  there  was  an  exhibit  attached  to  tbe  bill, 
which  a  witness,  tbe  executor,  stated  tbat  be 
thought  was  a  substantially  correct  abstract  of  the 
will,  such  evidt'nce  was  inadmissible  wbere  It  was 
shown  tbat  a  copy  of  tbe  will  was  sent  by  mail  to 
complainant,  and  circumstances  were  proved 
which  rendered  it  probable  the  copy  was  received, 
and  there  was  no  evidence  accounting  for  tbe  non- 
production  of  tbe  copy  or  showing  its  nonreceipU 
Illinois  Land  &  Loan  Co.  v.  Bonner,  ^5  III. 815b 

And  where  a  will  has  been  burnt  after  its  probate 
which  it  was  contended  gave  an  estate  to  a  devisee 
until  tbe  youngest  child  was  thirteen  years  of  age, 
and  such  devisee  kept  poraession  of  tbe  property 
for  ten  years  longer  and  made  a  will  as  though  she 
owned  tbe  fee  in  which  all  acquiesced,  it  was  held 
tbat  the  former  will  could  not  be  established  by 
the  testimony  of  a  single  witness*  a  boy  of  sixteen 
or  seventeen  years,  when  his  father  died,  taken 
more  than  a  half  a  century  afterwards,  when  be 
had  permitted  his  own  rights  to  be  bound  by  it. 
ICewell  V.  Newell,  OSmedes&  M.56. 

A  record  of  court  made  many  years  before, 
reciting  that  a  will  was  presented  In  open  court 
for  probate  and  stating  the  testimony  of  two 
witnesses,  which  was  sufficient  for  the  probate,  also 
stating  the  appointment  of  administrators  with  the 
will  annexed  and  giving  a  copy  of  the  will,  but 
without  any  signature  or  attcbting  clause  appear, 
ing  thereon,  is  amply  sufficient  after  a  long  lapse  of 
time  to  establish  tbe  contents  of  tbe  will,  where 
property  has  been  held  under  it.  McNeely  v.  Pear- 
son (Tenn.  Cb.;  42  8.  W.  166,  Affirmed  by  supreme 
court. 

A  certified  oopy  of  a  will  taken  from  the  cert  fled 
copy  in  a  court  record,  although  not  admissible  as 
evidence,  can  be  used  to  refresh  tbe  memory  of  a 
witness  as  to  tbe  contents  of  the  will.  NcNeely  v. 
Pearson  (Tenn.  Gh.)  43  &  W.  lOS,  Affirmed  by  su- 
preme court.  It  T. 
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original  bill,  after  the  will  bad  been  defeated, 
for  an  acoounting  against  tbe  executor  who 
bad  qualified  in  pursuance  of  its  probate.  Tbe 
court  held  tbat  be  was  not  an  executor  de  9on 
tort,  and  was  consequently  entitled  to  reim- 
bursement for  bis  expenses  in  defending  tbe 
will.  We  can  find  no  instance  where  no  ad- 
ministration has  been  granted,  and  unsuccess- 
ful proponents  of  a  will  have  been  allowed 
counsel  fees  out  of  tbe  estate  in  tbe  contest 
proceedings  Inasmuch  as  tbe  statute  (Comp. 
btat.  chap.  98,  ^§  187,  188)  makes  it  tbe  duty 
of  persons  named  as  executors  to  propound  tbe 
will  for  probate,  and  provides  a  penalty  for 
neglecting  to  do  so,  it  seems  reasonable  that 


they  should  not  be  compelled  to  perform  tbia 
duty  at  tbe  peril  of  incurring  tbe  expense 
thereof  against  themselves  should  probate  be 
denied,  at  least  where  they  have  acted  in  good 
faith.  But  we  are  satisfieil  that  in  this  case  no 
allowance  can  be  made.  The  Judgment  sim- 
ply denies  probate.  No  administration  is 
granted,  and  we  have  not  before  os  any  person 
now  charged  with  the  duties  or  powers  of  a 
personal  representative  of  the  deceased,  nor 
bas  by  this  proceeding  the  estate  itself  been 
impounded.  If  such  application  be  proper,  it 
sbould  be  made  in  tbe  county  court,  after  ad- 
min istradon  shall  have  been  granted. 
Judgment  affirmed. 
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1.  Opeimtlnir  nnall  ears  by  a  dummy 
en^^e  in  a  street  at  a  low  rate  of  speed 
with  occastooal  stops,  without  precautions  to  pre- 
vent cbildreo  aetttnff  upon  tbeai,doe8  not  create 
a  liability  for  tbe  death  of  a  cbild  that  ffot  upon 
tbe  oars  and  was  thrown  or  fell  from  them. 

8.  An  allegration.  that  the  defendant's 
serrants  reek7.easly  and  wantonly  or 
intentionaUy  eansed  a  child  to  leave 
ears  of  a  dummy  Hoe  In  a  street  wbOe  tbey 
were  in  motion  is  not  suffloleot  to  sbow  nerll- 
freooe  without  anything  to  show  tbat  tbere  were 
noi  proper  ooodltioos  for  tbe  child  to  get  off. 

auael7.1897.) 

APPEAL  by  plaintiff  from  a  judgment  of 
tbe  City  Court  of  Birmingham  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  4f' 
firmed. 

The  facts  sufficiently  appear  in  tbe  opinion. 

Mewn,  C.  P.  Beddow  and  Bowmare 
ft  Harsh  for  appellant. 

Mewri.  Walker*  Porter*  ft  Walker* 
for  appellee: 

The  first  count  alleges  tbat  vvhile  appellee 
was  operating  one  of  its  trains  in  the  streets  of 
Bessemer  this  five-year  old  boy  got  upon  one 
of  the  cars  of  the  train  and  was  thrown  or 
fell  therefrom  and  was  run  over  and  injured. 
It  also  alleges  that  these  trains  run  along 
slowly  and  stop  often  and  are  attractive  to  chil- 
dren, and  were  dangerous  to  young  children 
that  were  too  young  to  appreciate  tbe  danger, 
— tbat  it  was  fbe  duty  of  appellee  to  properly 
attend  or  guard  said  cars  while  they  were  be- 

NoTX.— As  to  negligence  In  fretting  off  a  moviog 
train,  see  no^  to  Carr  v.  Eel  Biver  &  B.  R.  Ck>. 
(Oai.)  21 L.  R.  A.  864;  also  IHstler  ▼.  Long  Island  R. 
Co.  (N.  Y.)  86  L.  B,  A.  762,  and  oases  cited  iafootnoU. 
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ing  operated  in  said  streets  so  that  such  chfl 
dren  would  not  get  hurt:  and  tbat  the  appellee 
negligently  failed  to  have  a  conductor  upon 
said  cars. 

The  second  count  alleges  the  same  facts  as 
tbe  first,  and  says  that  it  was  appellee's  duty 
to  use  due  care  to  prevent  tbe  boy  from  falling 
or  being  thrown  off  said  car. 

Tbe  third  count  alleges  that  appellee  negli- 
gently allowed  the  boy  to  get  upon  one  of  said 
cars  without  any  guardian  or  other  proper  at- 
tendant. 

The  fourth  count  alleges  that  appellee, 
through  its  servants,  recklessly  and  wantonly 
or  intentionally  caused  tbe  l)oy  to  leave  tbe 
car  while  it  was  in  motion,  and  m  conseqoenoe 
thereof  be  was  injured. 

Tbe  fifth  count  alleges  the  same  facts  as  tbe 
first  and  second,  and  further  alleges  tbat  tbe 
appellee  bad  no  one  upon  said  train,  and  that 
the  boy  got  upon  one  of  said  cars  on  a  place 
thereon  highly  dangerous  to  him,  without 
any  attendant  or  guardian,  and  appellee  knew, 
or  could  have  known,  by  the  exercise  of  doe 
rare,  that  he  was  on  said  car  in  a  dangerous 
place;  and  appellee  negligently  failed  to  take 
any  proper  care  or  precaution  to  prevent  in- 
Jury  to  tbe  boy. 

Wilfully  making  one  leave  a  car  is  not  wil- 
fully injuring  him.  Tbe  injury  must  be  inten- 
tional.  Here  it  is  not  so  alleged,  but  simply 
tbat  be  was  made  to  leave  tbe  car, — wilfully 
made  to  leave  the  car, — in  other  words,  tbat 
appellee  or  its  servants  saw  the  boy  on  the  car 
and  made  him  get  off. 

UaUy  ▼.  Kansai  City,  M.  d  B.  R  Co.  113 
Ala.  m. 

The  duties  of  a  railroad  company  when  a 
young  cbild  is  injured  are  the  same  as  when 
an  adult  is  injured,  except  in  the  matter  of 
contributory  negligence. 

If  such  a  child  attempts  to  get  upon 
tbe  train  from  tbe  side,  and  no  employee 
of  tbe  railroad  company  knows  of  tbe  peril  of 
the  child  in  time  to  prevent  its  becoming  in- 
jured, there  is  no  liability.  While  the  child  bas 
not  been  guilty  of  contributory  negligence,  be- 
cause it  cannot  be,  the  railroad  com^pany  has 
not  been  guilty  of  eyea  simple  negligence. 


See  also  ii  L.  R.  A.  055. 
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Alabama  O.  8.  B.  Co,  t.  DtObt,  101  Ala.  219; 
Jfaw  ▼.  Alabama  O.  8.  R.  Co,  96  Ala.  264. 

There  is  negligence  only  in  leaving  exposed 
■ometbing  dangeroas  and  at  the  same  time  at- 
tractive to  cbtlJren  that  have  not  sufficient  dis- 
cretion to  withstand  the  temptation  to  handle 
it— not  something  they  might  handle,  some  ab- 
normd  child,  but  something  that  would  attract 
children  generally. 

HarHman  y.  Fitttburgh,  C.  d  8t.  L.  B.  Co. 
45  Ohio  St.  11. 

In  the  case  at  bar  there  was  a  railroad  oper- 
ating its  train  legitimately  along  a  street,  an 
engineer  and  fireman  m  charge,  running 
slowly;  a  traiD  that  was  not  only  dangerous  if 
it  ran  over  you,  but  which  looks  very  danger- 
ous to  every  child  five  years  old  unless  that 
child  is  an  exceedingly  peculiar  one.  In  the 
place  where  this  accident  happened  the  em- 
ployees were  required  by  law  and  common 
prudence  to  run  slowly  so  as  not  to  injure 
those  who  were  crossing  the  street,  not  for  the 
purpose  of  not  injuring  those  who  ran  from 
the  side  of  the  train  into  it. 

Western  BaUtoay  of  Ala.  y.  Mateh,  97  Ala. 
104,  21  L.  R.  A.  816. 

HaraJsoBv  J.,  delivered  the  opinion  of  the 
eourt: 

The  rule  in  respect  to  contributory  negli- 
gence of  children  has  been  stated  by  this  court 
to  be  that  *'a  child  between  seven  and  fourteen 
years  of  age  is  prima  facie  incapable  of  exer- 
dsing  judgment  and  discretion,  but  evidence 
may  be  received  to  show  capacity.  ...  If  the 
plain  I  iff  is  of  such  tender  years  that  he  is  con- 
clusively presumed  incapable  of  judgment  and 
discietion,  and  of  owing  a  duty  to  another, 
neither  contributory  negligence  on  his  part, 
nor  that  of  his  parent,  can  be  set  up  to  defeat 
a  recovery."  Pratt  Coal  <fe  J.  Co.  y.  BrawUy, 
88 Ala.  914;  Oo9ernment  Street  R.  Co.  v.Hanlon, 
58  Ala.  70.  See  also  8  Elliott,  Railroads, 
§1961. 

In  speaking  of  the  •liability  for  injury  to  tres- 
passing children,  Elliott  in  nis  work  on  Rail- 
roads says:  "In  actions  for  injuries  to  chil- 
dren, as  in  other  cases,  there  can  be  no  recoy- 
ery  unless  the  defendant  has  been  guilty  of  a 
breach  of  duty.  .  .  .  There  is  a  sharp  con- 
flict among  the  authorities,  however,  as  to 
what  the  duty  of  a  railroad  company  is  to  chil- 
dren who  come  upon  its  premises  as  tres- 
passers or  mere  licensees.  We  believe  the  true 
rule  to  be  that,  although  the  age  of  the  child 
may  be  important  in  determining  the  question 
of  contributory  negligence  or  the  duty  of  the 
company  after  discovering  him,  the  company 
is,  in  general,  no  more  bound  to  keep  its  prem- 
ises safe  for  children  who  are  trespassers  or 
hare  licensees  not  inyited  or  enticed  by  it  than 
it  is  to  keep  them  safe  for  adults."  To  sustain 
this  doctrine  he  cites  a  long  list  of ;  authorities 
from  many  courts.  8  Elliott,IiRailroads, 
S 1269. 

In  Bi^op  y.  Union  R.  Co.  14  R.  I.  814,  51 
Am.  Rep.  886,  similar  in  principle  to  the  one 
before  us,  and  which,  from  the  frequency 
of  its  citation  as  well  as  from  its  own  inherent 
merits,  seems  to  be  a  leading?  case  on  the  sub- 
ject, the  su  pi  erne  court  of  that  state  lays  down 
the  doctrine  that  the  owner  of  properly  which 
has  been  trespassed  upon  is  not  liable  to  the 
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trespasser  for  an  injury  arising  from  the  tres- 
pass merely  because  he  might  by  care  haye 
guarded  against  it.  Referring  to  the  class  of 
cases  relied  on  by  appellant  in  this  case  to 
sustain  his  complaint, — as  where  defendant's 
servant  left  his  cart  and  horse  in  a  public 
street,  unattended,  for  half  an  hour,  and  a  l»oy 
six  years  old,  who  had  gotten  into  the  cart  and 
attempted.to  get  out,  was  injured,  afier  another 
boy  had  started  the  horse  oS{Lynefi  v.  NurcUn, 
1  Q.  B.  29);  or  where  a  child  six  years  old  was 
injured  while  playing  with  a  turntable  of  a 
railroad  company  {Sioux  City  df  P.  R.  Co,  y. 
Stout,  84  U.  8.  17  Wall.  657,  21 L.  ed.  745);  or 
where  defendant  put  a  heavy  gate  on  his  own 
land,  beside  a  passway  vhich  was  used  by 
children  going  to  and  from  the  public  road, 
but  left  it  so  carelessly  that  it  fell  upon  and  in- 
jured a  child  between  six  and  seven  years  old, 
who  shook  it  in  passing,  in  each  of  which 
cases,  a  verdict  was  sustained  against  the  de- 
fendant therein, — the  court  said:  "We  know  of 
no  cases  more  favorable  to  the  plaintiff  than 
the  three  cases  last  cited,  but  in  all  three  of 
them  the  object  which  caused  the  injury  was 
a  dangerous  object  left  exposed,  without  guard 
or  attendant,  in  a  public  place  or  common  re- 
sort for  children.  An  object  so  left  is  a  stand- 
ing temptation  to  the  natural  curiosity  of  a 
child  to  examine  it,  or  to  his  instinctive  pro- 
pensity to  meddle  or  play  with  it."  The  court 
added:  VThe  case  at  b»ar  differs  very  much 
from  the  three  cases  preyiously  stated,  for  in 
the  case  at  bar  the  cars,  instead  of  being  left 
unattended,  were  in  the  charge  of  the  driver 
who  was  in  the  act  of  driving  them,  so  that 
there  was  nothing  done  to  encourage  the  tres- 
pass, which  was  merely  the  result  of  a  mo- 
mentary impulse.  Ordinarily  a  man  who  is 
using  his  property  in  a  public  place  is  not 
obliged  to  employ  a  special  guard  to  protect  it 
from  the  intrusion  of  children,  merely  because 
an  intruding  child  ma^  be  injured  bv  it.  We 
have  all  seen  a  boy  climb  up  behind  a  chaise 
or  other  yehicle  for  the  purpose  of  stealing  a 
ride,  sometimes  incurring  a  good  deal  of  risk. 
It  has  never  been  supposed  that  it  is  the  duty  of 
the  owner  of  such  vehicle  to  keep  an  outrider 
on  purpose  to  drive  such  boys  away,  and  that, 
if  he  does  not,  he  is  liable  to  any  boy  who  is 
injured  while  thus  secretly  stealing  a  ride. 
In  such  a  case,  no  duty  of  care  is  incurred." 
In  support  of  the  doctrine  many  cases  are  cited, 
to  which  may  be  added,  as  being  in  point. 
Western  Railway  of  Ala.  y.  Mutch,  97  Ala. 
194,  21  L.  R  A.  816;  CatUtt  y.  St,  Louis,  I. 
M.  d  8.  Co.  57  Ark.  461;  ^9.  C.  54  Am.  &  Eng. 
R.  Cas.  113;  Chicago,  B.  A  Q.  R.  Co.  y.  Stump*, 
69  III.  409:  UestonviUe  Poms.  H,  Co.  y.  Connell,  88 
Pa.  520,  82  Am.  Rep.  472;  Rodgers  v.  Lees,  140 
Pa.  475. 12  L.  R.  A.  216;  DanieU  y.New  York  d 
N.  E.  R.  Co.  154  Mass.  849,  18  L.  R.  A.  248; 
Snyder  y.  Hannibal  d  St.  J.  R.  Co,  60  Mo.  413; 
Chicago  d  N.  W.  R.  Co.  y.  Smith,  46  Mich. 
504,  41  Am.  Rep.  177;  Patterson,  Railway  Ac- 
cident Law,  §  75. 

From  what  has  been  predicated  it  will  ap- 
pear that  counts  of  the  complaint,  numbered  1, 
2,  8,  and  5  were  insufficient  as  charges  of  neg- 
ligence against  defendant  and  were  subject  Ui 
the  demurrer  interposed  to  them. 

The  fourth  count  intended  to  set  up  that  the 
servants  of  the  defendant  wilfully  or  intention- 


480 


Al/lbaha  Sopbbus  Court. 
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ally  caused  the  injury  to  the"  child.  It  not 
only  fails  in  this  respect,  but  does  not  even 
aypr  any  actionable  negligence.  The  defend- 
ant's serranta  had  the  right  to  cause  the  tres- 
passing child  to  get  off  the  train  under  proper 
conditions,  and  from  aught  appearing  in  the 


count,  the    conditions   were   not  Improper. 
Haley  v.  Karaai  City,  M.  dH   B.  B,  Co.  113 

Ala.  640.  .  .       u    J 

There  was  no  error  in  sustaining  the  acmiw- 

rer  to  the  count. 
Affirmed. 


CALIFORNIA  SUPREME  COURT. 


SAN  DIEGO  WATER  COMPANY.  Bespt, , 
City  of  SAN  DIEGO  ei  cU.,  AppU. 


(. 


.CaL. 


.) 


1.  Th9  fixing  of  rates  by  legrislatiTe 
power,  or  otuerwise  than  by  approunaie  judi- 
cial proceedings  In  which  full  notice  and  oppor- 
tunity to  appear  and  defend  are  given,  la  review- 
able by  the  courts,  at  least  to  the  extent  of  ascer- 
taining whether  such  rates  will  furntsh  Bome 
reward  for  the  property  used  and  services  fur- 
nished. 

2.  A  reTiew  by  the  cotirt  of  the  action 
of  the  common  isouncli  in  fixing  water  rates 
l8  not  limited  to  a  determination  of  the  question 
on  the  same  evidence  that  was  produced  before 
the  council,  where  the  hearing  before  the  coun- 
cil waa  conducted  without  notice  to  the  water 
company  or  the  rate  payers,  and  without  any 
right  on  their  part  to  intervene  eftectually. 

8.  A  water  eomfiany  entering  upon  the 
business  of  furnishing  a  public  water  supply 
under  a  Constitution  giving  a  tribunal  the  right 
to  fix  water  rates  Is  bound  to  submit  to  the  con- 
ditions'thereby  imposed. 

4.  An  ordinance  flzlnsr  'water  rates  so 
palpably  onreasonable  and  unjust  as  to 
amount  to  a  talcing  of  the  property  of  a  water 
company  without  just  compensation  Is  not  Justi- 
fied by  CJonst,  art.  14, 1 1,  providing  for  tho  estab- 
lishment of  such  rates. 

5.  An  appropriation  of  water  and  a 
water  plant  to  public  use  by  the  stare,  for 
which  Just  compeniMitton  must  be  made.  Is  in 
efleot  made  by  Const  art.  14,  B  1,  which  subjects 
to  the  ooutrol  of  the  state  every  public  water 
supply. 

6.  Water  rates  which  wlU  produce  bnt 
little  more  than  3  1-8  per  cent  npon 

.  the  actual  cost  of  the  waterworks  after 
deducting  current  expenses  do  not  oonstitute 
Just  compensation  to  the  water  company,  where 
It  Is  compelled  to  pay  a  much  higher  rate  upon 
money  which  it  appears  to  have  fairly  borrowed, 
when  the  rate  paid  does  not  appear  to  be  above 
the  lowest  market  rate,  and  the  prudence  and 

r  economy  of  the  management  are  not  sucoessf  uUy 
impeached. 

7.  Water  rates  which  will  prodnce  some 
reward  to  the  owner  of  the  water  plant  may 
be,  nevertheless,  so  grossly  and  palpably  Insuffl- 
oient  to  afford  Just  compensation  to  the  owner  as 
to  give  the  court  power  to  relieve  against  an  or- 
dinance establishing  such  rates. 

8*   The  InTCStment  on  which  a  urater 

Nora.— For  legislative  power  to  fbc  tolls,  rates,  or 
prices,  see  wtte  to  Winchester  8c  L.  Turnp.  Road  Co. 
V.  Oroxton  iK/.)  88  L.  R.  A.  IH. 
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company  is  entitled  to  base  Its  compen- 
sation in  determining  the  sufficiency  of  rates 
cannot  include  property  not  at  present  actually 
employed  in  collecting  or  distributing  the  water, 
however  useful  it  may  have  been  in  the  past  or 
may  yet  be  In  the  future. 

9.  The  current  expenses  ^hfcb  may  be  al- 
lowed In  determining  the  sufficiency  of  the  in- 
come provided  by  water  rates  consist  of  tiie 
money  which  is  reasonably  and  properly  ex- 
pended in  each  year  in  ooUectlng  and  distributing 
the  water. 

10.  Expenses  of  litl||r«'^on  oontesUng  ao 
ordinance  fixing  water  rates  cannot  be  oonsid- 
ered  as  part  of  the  expenses  to  be  allowed.  In  de- 
termining the  suffloienoy  of  the  Income  produoed 
by  the  rates. 

1 1.  Testimony  of  expert  witnesses  as  to 
the  value  of  the  property  of  a  water  company  is 
not  admissiblo,  at  least  In  favor  of  the  oompany, 
as  against  the  better  evidenoe  of  its  own  books 
on  the  subject. 


(Beatty,  C9k.  J.^  dlnents.) 
(October  9, 1897.) 

APPEAL  by  defendanU  from  a  Judcment  of 
the  Superior  Court  for  San  Diego  County 
in  favor  of  plaintiff  in  an  action  broussht  to  en- 
join the  enforcement  of  an  ordinance  fiztng 
water  rates.    Bevers^.     . 
The  facts  are  stated  in  the  opinions. 
Messr».  WUllam  H.  FnUer  and  C.  L. 
Barber  for  appellants. 
Jdestri.  Works  St  Works  for  respondeoU 

Van  Fleet*  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  la  a  corporation  engaged  in  the 
business  of  supplying  water  to  the  cliy  of  San 
Diego  and  its  inhabitants.  In  February. 
IbUO,  the  common  council  of  the  oily  passed 
an  ordinance  fixing  the  water  rates  for  the 
year  beginning  July  1,  1800.  In  May.  1890, 
the  plaintiff  brought  this  action  against  the 
city,  the  common  council,  the  mayor,  and  the 
individual  members  of  the  council,  to  annul 
this  ordinance  and  enjoin  its  enforcement. 
The  complaint  alleged,  in  substance,  that  the 
entire  revenue  which  plaintiff  could  receive 
during  the  year  in  question,  under  the  rates  so 
fixed,  would  be  insufficient  to  pay  its  operat- 
ing expenses  and  fixed  charges  for  that  year, 
and  would  therefore  afford  no  reward  what- 
ever to  plaintiff  for  furnishing  the  water,  and 
that  the  ordinance  would  deprive  plaintiff  of 
its  property  without  process  of  law.  and  with- 
out compensation.  It  was  also  alleged  iht^K 
by  reason  of  certain  fraudulent  practices  on 
the  part  of  the  couDcii,  the  plaintiff  was  de- 


fcee  also  40  L.  R.  A.  171;  47  L.  R.  A.  310. 
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prived  of  a  fair  opportUDity  to  be  beard  before 
ibe  couDci),  and  preveuted  from  properly 
preaentiDK  its  side  of  the  case.  The  action 
Tvas  tried  after  the  ezptratioD  of  tbe  year  io 
questioD,  and  a  judgment  was  entered  declar- 
ing tbe  ordinance  to  be  void,  and  settinfp  tbe 
same  aside.  From  this  judgment,  and  Crom 
an  order  denying  tbeir  motion  for  a  new  trial, 
tbe  defendants  appeal. 

Tbe  findings  of  tbe  conrt  were,  in  substance, 
that  tbe  property  and  plant  of  tbe  plaintiff 
necessary  to  supply  water  to  the  city  and  its 
inbabitants  actually  cost  $750,000;   tbat  tbe 
reasonable  and   necessary  operating  expen.<«e8 
of  plaintiff  for  the  year  in  question, and  actually 
expended  by  it  for  tbat  purpose,  amounted  to 
$40,UU0;   that  plaintiff  was  indebted  upon  its 
bonds  for  money  borrowed,  amounting  to  tbe 
sum  of  $1,000,000,  bearing  interest  at  the  rate 
of  5  per  cent  per  annum,  of  wbicb  amount 
$750,000  bad  been  necessarily  and  properly 
expended  for  tbe  construction  of  tbe  plant; 
tbat  tbe  total  receipts  of  plaintiff  for  the  year 
in  question  derived   from  tbe  rates  fixed  by 
said  ordinance  could  not  be,  and  were  not, 
greater  than  $65,788.66;  that  tbe  annual  de 
preciaiion  of  tbe  plant  on  account  of  natural 
decay  and  use  amounted  to  3^  per  cent  of  its 
value;   that  no  dividends  for  the  stockholders 
of  plaintiff  had  been  or  could  be  earned  from 
tbe  rates  fixed  by  said  ordinance  for  said  year; 
and  that  tbe  rates  so  fixed  were  not  just  or 
reasonable.     The  court   also    found  certain 
facts  concerning  tbe  proceedings  of  tbe  com- 
mon council  and  its  committee  in  investigating 
tbe  subject-matter,  wbicb  will  be  noticed  here- 
after.   These  findings  are  assailed  as  being  in 
some  particulars  unsupported  by  tbe  evitience; 
and   many  questions  of  law  have  been  ably 
argued  by  numerous  counsel.     Some  of  these 
questions,  though  highly  interesting  and  im- 
portant, are  not  necessarily  involved  in  this 
appeal,  and  we  shall  therefore  not  notice  them, 
but  we  will,  so  far  as  space  will  permit,  con- 
sider eacb  of  the  other  points  made. 

1.  It  is  contended  by  defendants  tbat,  under 
article  14  of  the  Constitution  of  this  state,  a 
court  has  no  power,  in  the  absence  of  fraud, 
to  hold  such  an  ordinance  invalid  merely  be- 
cause the  court  finds  the  rates  fixed  thereby 
to  be  unjust  and  unreasonable.  We  shall  not 
attempt  in  this  opinion  to  review  the  many 
cases  on  this  subject.  It  is  sufficient  to  say 
tbat  tbe  Supreme  Court  of  tbe  United  States 
(whose  deciMonson  this  matter  are  controlling) 
has  repeatedly  decided  that  the  power  of  tbe 
btate  to  fix  and  regulate  the  rates  of  com- 
pensation to  be  charged  by  persons  and  cor- 
porations in  charge  of  certain  public  utilities 
is  so  limited  by  the  Constitution  of  the  United 
States  that  it  cannot  be  exercised  to  such  an 
extent  as  to  require  any  such  person  or  cor 
poration  to  furnish  its  property  or  services 
without  reward;  and  tbat  if  tbe  rates  are  fixed 
by  legislative  power,  or  otherwise  than  by  ap- 
propriate judicial  proceedings,  in  which  full 
notice  and  opportunity  to  appear  and  defend 
are  given,  it  is  within  tbe  province  of  the 
couns  to  review  such  action,  to  the  extent,  at 
least,  of  ascertaining  whether  the  rates  so  fixed 
will  furnish  some  reward  for  tbe  property  used 
and  services  furnished^  To  fix  rates  that  will 
allow  no  suck  reward  la  to  take  property  for 
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public  use  without  just  compensation.  To 
this  extent,  at  least,  then,  tbe  court  was  en- 
titled to  go  in  this  case. 

But  appellants  contend  that,  in  any  event, 
tbe  court  could  do  no  more  in  reviewing  tbe 
action  of  the  common  council  than  to  say 
whether  there  was  or  was  not  evidence  pro* 
duced  before  that  body  sufficient  to  sustain 
its  conclusions;  and  that  tbe  court  was  not 
at  liberty  to  determine  the  question  upon  other 
and  perhaps  new  evidence  not  produced 
before  tbe  council,  nor  to  substitute  its  judg- 
ment as  to  the  reasonableness  of  tbe  rates 
for  the  judgment  of  tbat  body.  In  this  con- 
tention we  think  that  council  entirely  mis- 
conceives the  nature  of  tbe  functions  re- 
spectively exercised  under  our  Constitution 
bv  the  rate  fixing  body  and  by  tbe  courts. 
Whether  the  fixing  of  rates  by  tbe  council 
be  called  a  legislative,  a  judicial,  or  an  ad- 
ministrative act.  it  is  certainly  not  an  ad- 
versary judicial  proceeding,  such  as  under 
tbe  Constitution  will  conclude  private  rights. 
It  is  a  proi*eeding  on  the  pait  of  the  govern- 
ment to  which  neither  tbe  water  company 
nor  tbe  rate  pa>ers  are  parties,  conducted 
without  notice  to  them,  and  without  any 
right  on  their  part  to  effectually  intervene. 
Such  a  proceeding  cannot  operate  to  devest 
private  rights;  and,  thoutrb  the  Supreme  Court 
of  the  United  States  holds  it  to  be  a  legiti- 
mate exercise  of  governmental  powers,  that 
court  also  holds  that,  when  it  is  carried  so  far 
as  to  deprive  anyone  of  bis  property  without 
just  compensation,  it  is  an  unlawful  exercise 
of  such  power,  and  simply  void.  Tbe  func- 
tion of  the  courts  is  merely  to  ascertain  whether 
the  power  has  been  carried  beyonti  tbe  consti- 
tutional limits  so  fixed;  and,  if  such  be  found 
to  be  the  case,  to  declare  the  acts  of  the 
council  void.  They  do  not  sit  as  appellate 
tribunals  to  review  tbe  correctness  of  tbe 
council's  determination,  nor  need  they  know 
anything  about  tbe  evidence  on  which  that 
l)ody  has  acted.  All  tbat  they  have  to  con- 
sider is  whether  in  a  given  case  the  result  of 
tbe  councirs  action  will  be  to  lake  the  prop- 
erty of  the  complaining  party  without  just 
compensation.  Tbat  is  a  mixed  question  of 
fact  and  law,  to  be  decided  by  the  court  upon 
the  evidence  produced  before  it. 

2.  On  tbe  other  band,  tbe  plaintiff  contends 
that  ^  1  of  article  14  of  the  Constitution  of  this 
state  is  opposed  to  the  Constitution  of  the 
United  States,  in  that  it  operates  to  deprive 
the  water  company  of  its  property  without  due 
process  of  law.  It  is  argued  tbat  no  provision 
for  the  fixing  of  water  rales  by  tbe  tribunal 
thereby  created  can  be  valid  without  notice  to 
those  whose  rights  are  to  be  affected,  and  an 
opportunitv  being  given  to  them  to  appear 
and  defencf,  the  right  to  wbicb  must  be  given 
by  the  Constitution  itself.  That  no  such  no- 
tice or  hearing  is  provided  for  must  be  ad- 
mitted, but  the  consequence  contended  for 
does  not  follow.  In  tbe  first  place,  there  is 
nothing  in  the  pleadings  or  evidence  in  this 
case  to  show  tbat  any  water  ngbts  or  property 
of  plaintiff  used  in  furnishing  the  water  in 
question  were  acquired  before  tbe  adoption  of 
tbe  present  Constitution.  On  the  contrary, 
we  think  it  substantially  appeara  tbat  they 
were  all  acquired  since  tbat  time,     ^e  are  un- 
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able  to  perceive  why  the  people  of  this  stale, 
in  adopting  that  Constitution,  had  not  the  rigbt 
to  declare  that  all  water  not  then  reduced  to 
private  ownership  should  thereafter  remain 
public,  and  that  thereafter  every  person  under- 
taking the  business  of  supplying  cities  or  towns 
or  tbeir  inhabitants  with  water  should  do  so 
upon  the  condition  that  the  rates  to  be  charged 
therefor  should  be  conclusively  fixed  by  the 
state.  Such  a  business  is  so  far  public  in  its 
very  nature  that  the  state  mifrbt  lawfully  for- 
bM  its  exercise  by  any  private  individual,  and  a 
fortiori  might  impose  such  conditions  and  re- 
strictions upon  its  exercise  as  mij^ht  be  tboupht 
proper.  If,  then,  that  section  of  the  Constitu- 
tion could  be  construed  as  rendering  the  deci- 
sion of  the  council  absolutely  final  and  conclu- 
sive, plaintiff,  at  least,  could  not  be  heard  to 
complain.  If  it  chose,  with  that  section  in 
force,  to  enter  upon  that  business,  it  was  bound 
to  submit  to  the  conditions  thereby  imposed. 
But  we  think  that  the  true  construction  of  that 
section  is  such  that  it  is  not  open  to  the  consti- 
tutional objection  urged,  even  if  raised  by  one 
who,  at  the  time  of  its  adoption,  was  engaged 
in  that  business.  It,  obviously,  was  not  the 
intention  of  the  framers  of  that  provision  to 
make  any  distinction  between  rights  then  ex- 
isting and  those  to  be  thereafter  acquired;  nor 
can  we  attribute  to  them  any  intenuon  of  con- 
fiscating private  property.  The  meaning  of 
the  section  is  that  the  governing  body  of  the 
municipality,  upon  a  fair  investigation,  and 
with  the  exercise  of  judgment  and  discretion, 
shall  fix  reasonable  rates  and  allow  just  com- 
pensation. If  tbe^  attempt  to  act  arbitrarily, 
without  investigation,  or  without  the  exercise 
of  judgment  and  discretion,  or  if  they  fix  rates 
so  palpably  unreasonable  and  unjust  as  to 
amount  to  arbitrary  action,  they  violate  their 
duty  and  go  beyond  the  powers  conferred 
upon  them.  Such  was  the  concluMon  reached 
by  this  court  in  Spring  Valley  WatenDork$  v. 
San  Francisco,  82  Cal.  286,  6  L.  R.  A.  756,  to 
which  conclusion  we  adhere.  Although  that 
case  was  decided  without  the  light  cast  on  the 
subject  by  later  decisions  of  the  Supreme 
Court  of  the  United  States,  and  contains  some 
observations  which  perhaps  may  require  mod- 
ification, we  are  satisfied  with  the  correctness 
of  the  conclusion  there  given  to  this  section  of 
the  Constitution.  According  to  this  construc- 
tion, the  rules  announced  under  the  first  head 
in  this  opinion  are  applicable.  If  the  council 
has  fixed  rates  so  palpably  unreasonable  and 
unjust  as  to  amount  to  a  taking  of  plaintiff's 
property  without  just  compensation,  it  has  so 
far  exceeded  the  powers  conferred  upon  it,  and 
the  court  is  competent  to  afford  redress. 

8.  This  brings  us,  then,  to  the  question 
whether  the  findings  support  the  judgment. 
They  show  that  the  total  receipts  of  the  plain- 
tiff from  the  rates  fixed  by  the  council  would 
be  and  were  insuflScient  to  pay  plaintiff's  ac- 
tual and  necessary  operating  expenses,  to- 
gether with  the  interest  on  so  much  of  its 
bonded  indebtedness  as  was  necessarily  and 
properly  expended  by  it  in  the  construction  of 
its  plant,  necessarily  and  actually  used  for  the 
supplying  of  the  water  here  in  question;  in- 
deed, would  fall  short  moie  than  $11,000  of 
paying  those  charges.  No  circumstances  re- 
quiring such  a  loss  were  found,  and  the  find- 
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ings  that  these  actual  charges  were  necessarily 
and  properly  incurred  in  the  legitimate  exer- 
cise of  the  business  of  furnishing  water  to  the 
city  negative  the  existence  of  any  such  circum- 
stances. It  is  clear  that  under  the  rule  laid 
down  by  the  Supreme  Court  of  the  United 
States  in  Reagan  y.  Farmer^  Loan  dt  T,  Co. 
154  U.  8.  862,  412,  40  L.  ed.  1014,  1038,  that 
court  would  hold  those  rates  tu  be  so  unrea- 
sonable and  unjust  as  to  require  the  court  to 
set  them  aside.  The  decision  in  that  case, 
however,  is  not  in  all  respects  satisfactoiy; 
and,  after  a  careful  examination  of  all  the 
many  cases  on  this  subject,  we  are  unable  to 
discover  that  any  consistent  or  adequate  rules 
oonirolling  the  exercise  of  the  govemmenial 
power  of  fixing  rates  have  yet  b^n  judicially 
laid  down.  The  subject  is  one  of  extreme 
complexity,  and  its  inherent  difficulties  have 
been  increased  rather  than  diminished  by  the 
numerous  decisions  in  which  it  has  been  dis- 
cussed. We  think,  however,  that  a  considera- 
tion of  the  real  nature  of  the  power  conferred 
by  our  Constitution  will  afford  a  sufficient  so- 
lution of  the  question. 

It  is  apparent  that  the  water  company  does 
not  own  the  water  which  it  collects  and  sup- 
plies, or  the  plant  which  it  uses  to  collect  and 
distribute  that  water,  in  the  same  sense  la 
which  a  man  is  said  to  own  his  house  or  bis 
farm.  By  the  very  nature  of  the  use  to  which 
it  is  applied,  the  company  has  devoted  that 
property  to  a  public  use.  Having  once  under- 
taken to  perform  that  public  duty,  it  must 
continue  to  perform  it,  and  must  carry  on  its 
business  under  the  lawful  regulations  of  the 
government  In  effect,  the  state  may  be  said 
to  have  appropriated  the  water  and  the  plant 
to  public  use.  For  that  appropriation  it  is 
bound  to  make  just  compensation,  and  it  has 
provided  for  such  compensation  by  requiring 
the  municipal  authorities  to  fix  just  and  rea- 
sonable rates  at  which  the  water  is  to  be  fur- 
nished to  and  received  by  the  consumers. 
Since  the  state  has  "taken^  the  use  of  this 
property,  it  is  bound  to  provide  a  just  compen- 
sation for  that  use,  and  article  14  of  the  Con- 
stitution must  be  construed  as  providing  for 
that  just  compensation. 

The  question  of  what  is  lust  compensation 
in  such  a  case  is,  we  think,  in  all  respects 
analogous  to  the  question  which  arises  in  every 
case  of  appropriation  under  the  power  of  emi- 
nent domain;  and  it  may  be  reduced  to  the 
formula  that  the  public  must  pay  the  actual 
value  of  that  which  it  appropriates  to  the  pub- 
lic use.  In  determining  such  value,  three,  and, 
we  believe,  only  three,  methods  are  possible: 
(1)  Either  by  ascertaining  what  the  property 
could  be  sold  for  (its  market  value);  or  (2)  by 
ascertaining  what  it  would  cost  to  replace  if; 
or  (8)  by  ascertaining  the  revenue  it  is  capable 
of  producing.  In  cases  like  the  present,  bow- 
ever,  neither  the  first  nor  the  second  method 
can  be  resorted  to.  The  Judicial  test  of  mar- 
ket value  depends  upon  the  fact  that  the  prop- 
erty in  question  is  marketable  at  a  given  price, 
which,  in  turn,  depends  upon  the  fact  that 
sales  of  similar  property  have  been  and  are  be- 
ing made  at  ascertainable  prices.  But  such 
property  as  this  is  not  so  sold,  at  least  not  often 
enough  to  furnish  a  fair  criterion;  and  the  very 
fact  of  governmental  regulation  would  necea- 
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nrily  control  tbe  price.    Until  the  ratefl  are 
fixed,  no  one  can  saiV  bow  much  the  property 
would  sell  for,  and  therefore  that  price  cannot 
be  a^^oeriained  as  a  basis  for  fixing  those  rates. 
Tbe  second  method  is  entirely  inapplicable 
to  property  of  this  kind.     Tbe  construction  of 
municipal  waterworks  is  a  matter  of  growth. 
It  is  necessary  In  common   prudence,  on  the 
one  hand,  to  construct  tbe  works  of  such  ca- 
pacity as  to  satisfy  tbe  needs  of  the  growing 
city,  not  only  at  tbe  moment,  but  within  tbe 
near  future,  and,  on  the  other  hand,  not  to  ex- 
tend them  so  much  as  to  cast  an  unnecessary 
burden  on  tbe  stockholders  or  the  present  con- 
sumers.   As  such  works  are  a  necessity  to  the 
city,  they  must  keep  pace  wilb,  and  to  some 
extent    anticipate,    its   growth.    When   con- 
structed,  they  stimulate  to    that  extent  the 
progress  of  tbe  city,  and  tend,  like  all  conven- 
iences, to  lower  the  general  cost  of  production 
of  all  things.     It  results  that,  at  least,  the  first 
water  system  In  any  city  occupies  the  position 
of  a  pioneer.     At  any  expense  the  works  must 
be  constructed,  aud  usually  no  reward  can  be 
realized  by  t bo.  constructors  until  some  lime 
has  elapsed.     In  tbe  meantime,  as  tbe  city 
grows,  in  part  by  reason  of  this  very  supply  of 
water,  tbe  facility  of  constructing  works  of  all 
kinds  is  increased,  and  the  cost  of  such  con- 
struction diminished.    It  would  therefore  be 
highly  uDJust  to  permit  the  consumers  to  avail 
themselves  of  the  plea  that,  at  tbe  present  time, 
similar  works  could  be  constructed  at  a  less 
cost,  as  a  pretext  for  reducing  the  rates  to  be 
paid  for  the  water.    The  reduced  expense,  if 
n  be  reduced,  is  due,  in  part  at  least,  to  tbe 
veiy  fact  that  the  city  has  been  provided,  at 
the  cost  of  the  water  company,  with  increased 
facilities  for  doing  business.    But  it  is  said 
that  those  who  enter  upon  anj  business  enter- 
prise undertake  tbe  risk  of  bemg  undersold  by 
those  who,  coming  later  into  tbe  field,  have 
the  advantage  of  a  cheapening  of  construction. 
But  this  is  not  an  ordinary  business  enterprise. 
Those  who  engage  in  it  put  their  property  en- 
tirely into  the  hands  of  the  publia    Having 
ODce  embarked,  it  is  beyond  their  power  to 
draw  back.    They  must'  always  be  ready  to 
supply  the  public  demand,  and  must  take  the 
risk  of  any  falling  off  in  that  demand.     They 
cannot  convert  their  property  to  any  other  use, 
however  unprofitable  tbe  public  use  may  be- 
come.   They  have  expended  their  money  for 
the  benefit  of  others,  and  subjected  it  to  tbe 
control  of  others.     That  money  has,  in  effect, 
been  taken  by  tbe  public;  and  tbe    public, 
while  refusing  to  return  that  money,  cannot 
be  beard  to  say  that  it  no  longer  has  need  for 
all  of  it.    Nor  would  it,  on  the  other  hand,  be 
Jttst  to  tbe  consumers  to  require  them  to  pay 
an  enhanced  price  for  the  water,  on  the  ftround 
that  it  would  now  cost  more  to  construct  sim- 
ilar works.    Such  a  contingency  may  well 
happen;  but  to  allow  an  increase  of  rates  for 
such  reason  would  be  to  allow  the  water  com- 
pany to  make  a  profit,  not  as  a  reward  for  its 
expenditures  and  services,  but  for  tbe  fortui- 
tous occurrence  of  a  rise  in  the  price  of  mate- 
rials or  labor.    Tbe  law  does  not  intend  that 
this  business  shall  be  a  speculation  in  which 
the  water  company  or  the  consumers  shall  re- 
spectively win  or  lose  upon  the  casting  of  a 
die.  or  upon  tbe  equally  unpredictable  fluctua- 
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tions  of  the  markets.  For  the  money  which 
tbe  company  has  expended  for  tbe  public  ben- 
efit, it  is  to  receive  a  reasonable,  and  no  more 
than  a  reasonable,  reward.  It  is  to  be  paid  ac- 
cording to  what  it  has  done,  and  not  according 
to  what  others  might  conceivably  do.  In  ef- 
fect, the  bargain  between  the  company  and  the 
public  was  made  when  the  works  were  con- 
structed; and  this  matter  is  to  be  determined 
according  to  tbe  state  of  things  at  that  time. 

We  must,  then,  have  recourse  to  the  third 
standard  of  value, — the  revenue  which  tbe 
property  Is  capable  of  producing.  At  tbe  first 
blush  there  might  seem  to  be  a  difficulty  in  ap- 
plying this  standard,  for  tbe  revenue  received 
by  the  company  will  be  absoluely  controlled 
by  the  rates  fixed,  and  no  revenue  can  be  col- 
lected except  upon  rates  so  fixed.  This  diffi- 
culty has  led  one  of  the  counsel  in  this  case,  in 
a  singularly  able  and  ingenious  argument,  to 
contend  that  the  rates  must  be  so  fixed  as  to 
enable  the  company  to  obtain  precisely  tbe 
revenue  which  it  would  realize  if  the  rates 
were  not  regulated  by  the  public  at  all.  To 
this  proposition  we  cannot  assent  The  whole 
history  of  municipal  regulation  conclusively 
shows  that  its  principal  purpose  was  always  to 
diminish  what  were  rightly  or  wrongly  be- 
lieved to  be  exorbitant  charges.  The  theory 
of  its  application  has  always  been  that  it  is 
necessary  to  restrain  the  propnetora  of  what 
have  been  called  "virtual  mono()olies''  from 
imposing  extravagant  and  unreasonable  tariffs 
for  the  use  of  their  facilities.  Whether  tbe 
system  be  well  conceived  or  not,  whether  it 
accords  with  the  theory  of  free  government, 
are  not  questions  with  which  we  nave  to  do. 
It  is  sufficient  that  the  law  recognizes  that 
there  is  a  standard  by  which  Just  compensation 
may  be  measured,  and  that  it  is  intended  to 
prevent  that  measure  from  being  exceeded. 
What  that  standard  is,  as  applied  to  the  pres- 
ent case,  we  think  not  difncuU  of  ascertain- 
ment As  we  have  said,  it  is  not  the  water  or 
tbe  distributing  works  which  tbe  company 
mav  be  said  to  own,  and  the  value  of  which  is 
to  oe  ascertained.  They  were  acquired  and 
contributed  for  the  use  of  the  public.  Tbe 
public  may  be  said  to  be  tbe  real  owner,  and 
tbe  company  only  tbe  agent  of  the  public  to 
administer  their  use.  What  the  company  has 
parted  with — what  the  public  has  acquired — is 
tbe  money  reasonably  and  properly  expended 
by  tbe  company  in  acquiring  its  property  and 
constructing  its  works.  Tiie  state  has  taken 
tbe  use  of  that  money,  and  it  is  for  that  use 
thai  it  must  provide  just  compensation.  What 
revenue  money  is  capable  of  producing  is  a 
question  of  fact,  and,  theoretically  at  least, 
susceptible  of  more  or  less  exact  ascertainment 
Recard  roust  be  bad  to  tbe  nature  of  the  invest- 
ment, tbe  risk  attendant  upon  it,  and  tbe  pub- 
lic demand  for  tbe  product  of  the  enterprise. 
It  would  not,  of  course,  be  reasonable  to  allow 
the  company  a  profit  equal  to  the  greatest  rate 
of  interest  realized  upon  anv  kind  of  invest- 
ment, nor,  on  tbe  other  hana,  to  compel  it  to 
accept  the  lowest  rate  of  remuneration  which 
capital  ever  obtains.  Comparison  must  be 
made  between  this  business  and  other  kinds  of 
business  involving  a  similar  degree  of  risk,  a^d 
all  the  surrounding  circumstances  must  be 
considered.    An  important  circumstance  will 
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always  be  the  rate  o!  interest  at  which  money 
can  be  borrowed  for  inyestment  in  such  a 
business;  and,  where  the  business  appears  to 
be  honestly  and  prudently  conducted,  the  rate 
which  the  company  wonld  be  compelled  to  pay 
for  borrowed  money  will  furnish  a  safe,  though 
not  always  concluaiye,  criterion  of  the  rate  of 
pro6t  which  will  be  deemed  reasonable.  In 
ordinary  cases,  where  the  management  is  fair 
and  economical,  it  would  be  unreasonable  to 
dx  the  rates  so  low  as  to  prevent  the  company 
from  payinc:  interest  on  borrowed  money  at  the 
lowest  market  rate  obtainable;  and  even  then 
some  allowance  or  margin  should  be  made  for 
any  risk  to  which  the  company  may  be  ex- 
posed, over  and  above  the  risk  taken  by  a 
lender.  This  being  so,  the  existence  of  the 
bonded  indebtedness,  on  which  so  much  stress 
has  bepn  laid,  and  which  has  seemed  to  present 
80  difficult  a  problem  in  some  of  the  cases, 
must  be  disre^zarded.  That  fact,  indeed,  it 
seems  to  us,  can  neyer  be  important,  except  as 
entitling  the  holders  of  the  bonds,  as  parties  in 
interest,  to  be  heard 4n  actions  like  the  present. 
Evidently  no  distinction  can  he  made  between 
those  who  construct  the  works  with  their  own 
money  and  tho^e  who  do  so  with  money  bor- 
rowed from  others.  In  either  case  the  money 
actually  invested  is  the  basic  criterion  of  the 
revenue  to  be  allowed.  It  follows  that  we 
cannot  say  that  the  finding  of  the  court  below 
that  the  rates  fixed  by  the  city  council  were 
less  than  what  was  reasonable  is  unsupported 
by  the  eyidence..  After  de<iucting  current  ex- 
penses for  the  year  ($40,000)  from  the  revenue 
received  ($65,788.65),  there  would  be  left  but 
$25,7^8.65,  or  but  Utile  more  than  8^  percent 
upon  $750,000,  the  actual  cost  of  the  works; 
while  the  evidence  shows  that  the  company 
was  compelled  to  pay  a  much  higher  rate  upon 
money  which  it  appears  to  have  fairly  bor- 
rowed. It  is  true  that  the  eyidence  is  not  as 
full  and  satisfactory  on  this  question  as  it 
should  be,  doubtless  owing  to  the  fact  that  the 
rules  governing  this  inquiry  were  not  clearly 
apprehended  by  the  counsel  who  tried  the  case. 
But  as  no  attempt  was  made  to  show  that  the 
rate  of  interest  paid  by  the  company  was  above 
the  lowest  market  rate,  and  as  the  prudence 
and  economy  of  the  management  were  not  suc- 
cessfully impeached,  we  cannot  say  that  the 
court  below  was  not  justified  in  the  conclusion 
to  which  it  arrived  on  this  question. 

But  it  is  contended  that  the  power  of  the 
court  is,  at  most,  to  inquire  whether  some  re- 
ward will  be  provided  by  the  rates  fixed,  and 
that  if  some  reward,  howeyer  small,  is  so  pro- 
vided, the  court  cannot  inierfere.  We  have 
been  referred  to  dicta  in  some  of  the  cases 
which  do  support  that  contention,  but  we  are 
unable  to  agree  with  that  conclusion.  It  is  an 
elementary  doctrine  of  constitutional  law  that 
the  question  of  just  compensation  is  a  judicial 
question,  to  be  determined  in  the  ordinary 
course  of  judicial  proceedings;  and,  construing 
article  14  of  our  Constitution  with  §  14  of  arti- 
cle 1  (as  we  think  we  are  bound  to  do),  we  find 
DO  difficulty  in  holding  that,  whenever  the 
rates  fixed  by  the  council  are  grossly  and  pal- 
pably insufficient  to  furnish  such  a  revenue  as 
will  afford  just  compenaation  within  tlie  rules 
above  declared,  reoress  may  be  had  in  the 
courts.    Of  course,  every  slight  or  conjectural 
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deficiency  will  not  justify  an  appeal  to  the 
courts:  nor,  if  the  question  be  doubtful,  will 
the  court,  in  the  absence  of  fraud  or  otber 
special  ground  of  equitable  interference,  sub- 
stitute its  judgment  lor  that  of  the  municipal 
body.    But,  whenever  it  is  clear  and  beyond 
question  that  the  revenue  which  the  company 
can  possibly  receive  under  the  rates  fixed  will 
be  wholly  insufficient  to  allow  it  the  compeo- 
sation  to  which  it  is  legally  entitled,  it  is  the 
duty  of  the  court  to  declare  the  ordinance  yoid. 
Such  is  the  case  under  the  findings  here,  and 
those  findings  roust  therefore  be  held  to  sup- 
port the  ludgment.    It  should,  of  course,  be 
said  that  it  does,  not  follow  that  in  every  case 
the  company  will  be  entitled  to  credit  for  ail  of 
its  current  expenditures,  or  to  receive  a  com- 
pensation  based  on  the  entire  cost  of  its  works. 
Keck  less  and  unnecessary  expenditures,  not 
legitimately  incurred  in  the  actual  collection 
and  distribution  of  the  water  furnished,  or  in 
the  acquisition,  construction,  or  preservation  of 
so  much  of  the  plant  as  is  necessary  for  that 
purpose,  cannot  be  allowed.    Nor  can  the  in- 
vestment on  which  the  company  is  entitled  to 
base  its  compensation  be  held  to  include  prop- 
erty not  now  actually  employed  in  collecting 
or  distributing  the  water  now  being  supplied, 
however  useful  it  may  haye  been  in  the  past  or 
may  yet  be  in  the  future.     It  is  the  money  rea- 
sonably and  properly  expended  in  each  year  in 
collecting  and  distributing  the  water  which 
constitutes  the  current  expenses  which  may  be 
allowed;  and  it  is  the  money  reasonably  and 
properly  expended  in  the  acquisition  and  con- 
struction of  the  works  actually  and  properly  in 
use  for  that  purpose  which  constitutes  the  in- 
vestment on  which  the  compensation  is  lo  be 
computed.    The  amounts  stated  in  the  findings 
in  this  case  are  found  to  be  of  that  character. 

4.  But  it  is  contended  that  the  findings  in 
several  particulars  are  unsupported  by  the  evi- 
dence. It  is  claimed  that  the  evidence  does 
not  justify  the  finding  that  $750,000  had  been 
actually  expended  in  the  purchase  and  con- 
struction of  the  plant.  On  this  subject  the  evi- 
dence is  extremely  unsatisfactory.  Apart 
from  estimates  testified  to  by  ensineers,  the 
only  evidence  of  the  coat  was  the  books  of  the 
company,  which  placed  the  amount  at  $735,- 
000.  Of  this  sum  defendants  object  to  items 
amounting  to  about  $127,000,  vis.,  an  alleged 
duplicate  of  the  entr^  of  $13,932,  an  alleged 
overcharge  of  $25,000  m  the  real  estate  account, 
and  the  sum  of  $88,000,  alleged  to  be  the  cost 
of  certain  works  abandoned  and  not  in  use. 
On  these  questions  we  have  had  little  or  no  as- 
sistance from  counsel  for  respondent,  and  our 
examination  of  the  evidence  has  failed  to  sat- 
isfy us  on  any  of  them.  The  books,  or  those 
portions  of  them  brought  up  in  the  transcript, 
require  much  explanation,  which  has  notl>een 
furnished  us.  In  fact,  the  case  appears  to  have 
been  tried  largely  on  a  wrong  theory,  the 
greater  portion  of  the  evidence  consisting  of  the 
testimony  of  expert  witnesses  as  to  the  value 
of  the  property.  This  is,  at  the  best,  an  un- 
satisfactory way  of  determining  the  question 
of  actual  cost  (for  which  purpose  only  could  it 
be  admissible),  and  should  not  be  resorted  to 
when  better  eyidence  can  be  obtained.  As 
against  the  company,  at  least,  its  books  fur- 
nish better  evidence  on  this  subject,  and  can- 
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iiot  be  disregarded.  These  books  certainly 
show  the  cost  to  have  been  less  than  $760,000, 
though  we  are  unable  to  determine  the  precise 
amount  properly  shown  by  them;  and. the  evi- 
•dence  clearly  discloses  that  portions  of  the  plant 
included  in  that  cost  are  not  now  in  use,  if,  in- 
•deed  tbev  have  not  been  totally  abandoned. 
We  think,  therefore,  that  this  finding  is  not 
justified  by  the  evidence.  On  this  and  kindred 
matters,  not  only  is  the  burden  of  proof  on  the 
plaintiff,  but  it  is  bound  to  establish  them  by 
the  moat  clear  and  satisfactory  evidence,  in  or- 
der to  overcome  the  presumption  of  the  cor- 
rectness of  the  action  of  the  city  council. 

The  finding  that  the  expenses  of  the  company 
-for  the  year  in  question  were  $40,000  is  also 
attacks ci.    The  books  of  the  company  put  the 
amount  at  $44,255.80.    Of  this  amount,  appel- 
lants object  to  items  of  about  $5,000,  as  un- 
necessar^r  and  improper,  and  object  particular- 
ly to  an  item  of  $12,800,  being  an  unpaid  bill, 
which  is  disputed  by  plaintiff,  and  on  which 
its  liability  is  left  doubtful.    Counsel  for  re- 
spondent have  not  attempted  to  answer  these 
points.  As  the  evidence  is  presented  to  us  in  an 
unsatisfactory  shape  we  will  say  no  more  than 
that  it  does  not  support  the  finding.    Whether 
all  of  the  items  complained  of  are  proper  or 
improper  cannot  be  determined  upon  this  rec- 
ord, but  some  of  them  are  not  shown  to  be 
proper.    It  will  be  the  doty  of  the  court  on  a 
retrial  to  allow  no  item  of  expenditure  which 
is  not  satisfactorily  shown  to  be  an  actual  and 
proper  charge  in  the  actual  conduct  of  the 
business  of  supplying  water;  and,  when  lecal 
or  other  general  expenses  are  claimed,  they 
must  be  shown  to  have  had  a  proper  relation 
to  that  business.    Of  course,  the  items  of  ex- 
penses in  the  present  action  should  be  disre- 
garded.   The  trial  being  had  after  the  expira- 
tion of  the  year  for  which  the  rates  in  question 
were  fixed,  the  amounts  of  revenue  and  ex- 
penses are  capable  of  exact  proof. 

With  regard  to  the  question  of  the  depreci- 
ation of  the  plant  by  use,  it  is  sufficient  to  say 
tbat  ordinary  repairs  should  be  charged  to 
current  expense,  that  substantial  reconstruc- 
tion or  replacement  should  be  charged  to  the 
construction  account,  and  that  depreciation 
should  not  otherwise  be  considered.  It  is 
doubtless  difficult  in  many  cases  to  properly 
discriminate  between  current  and  ordinary  re- 
pairs and  such  repairs  as  amount,  in  effect,  to 
new  construction.  Such  difficulties,  when  they 
-arise,  must  be  solved  by  the  application  of  the 
principles  on  which  ordinary  business  enter- 
prises are  conducted.  It  may  be  added  tbat 
when,  as  appears  to  have  been  the  case  in  this 
instance,  portions  of  the  company's  expenses 
are  specifically  repaid  by  the  consumers,  such 
expenses  should  be  eliminated  from  the  com- 
putation. This  will  apply,  at  least,  to  the 
"taps"  put  in  for  private  consumers. 

5.  Amonfif  other  things,  the  court  below 
made  the  following  finding:  "(10)  That  the 
taking  of  evidence  as  to  the  value  of  the  plain 
tiff's  plant,  and  the  rates  that  should  be  fixed 
by  the  common  council  of  said  city,  during  the 
month  of  Februarv,  1890,  for  the  year  com- 
mencing July  1,  1890,  was  by  saia  common 
-council  delegated  to  a  joint  committee,  con 
sisting  of  three  members  from  the  board  of 
'delegates  and  three  members  from  the  board  of 
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aldermen  of  said  common  council.  That  said 
joint  committee  proceeded  to.  and  did,  take 
evidence  from  the  plaintiff  and  its  officers  and 
other  witnesses  for  a  number  of  days;  and  that 
on  the  2l8t  day  of  February,  1880,  the  plaintiff 
then  being  before  said  committee  by  its  attor- 
ney, said  attorney  inquired  of  said  committee 
whether  other  evidence  would  be  taken,  and 
announced  that,  if  other  evidence  would  be 
taken,  he  (the  said  attorney)  desired  to  be  pres- 
ent, and  especially  that  if  evidence  was  given 
by  members  of  the  board  of  public  works  of 
said  city,  or  estimates  were  taken  from  said 
members  of  the  value  or  cost  of  the  plaintiff's 
plant,  that  he  (said  attorney)  desired  to  be 
present,  and  examine  said  members  of  the 
board  of  public  works  as  to  the  evidence  given 
by  them  or  the  estimates  furnished.  That  it 
was  announced  by  one  of  said  committee  at 
that  time,  in  the  presence  of  the  other  mem- 
bers, that  he  did  not  know  of  any  other  evi- 
dence that  was  to  be  taken,  which  was  not  dis- 
puted by  any  other  member  of  tbe  committee. 
That  there,  at  that  time,  and  immediately  fol- 
lowing the  demand  of  said  attorney  as  afore- 
said, the  city  engineer  of  said  city,  who  was 
present,  was  privately  and  secretly  informed 
that  tbe  committee  desired  to  have  him  present 
at  a  meeting  to  be  held  the  following  day,  to 
give  an  estimate  of  the  value  of  said  plant. 
That  on  the  following  dav  said  committee  met 
secretly,  and  without  notifying  the  water  com- 
pany or  its  said  attorney,  and  took  the  testimony 
of  said  city  engineer  and  one  Schuyler,  a  mem- 
ber of  the  bowl  of  public  works  of  said  city, 
and  took  from  them  their  estimates  of  the 
value  and  cost  of  every  part  of  the  distributing 
system,  pumps,  wells,  and  other  property  of 
the  plaintiff,  not  including  its  water  rights, 
rights  of  way,  or  real  estate.  That  said  meet- 
ing was  held  secretly,  in  a  back  room  of  the 
office  of  tbe  city  attorney,  while  all  of  the  other 
meetings  of  the  committee  had  been  held  pub- 
licly in  the  room  of  the  board  of  aldermen ; 
was  held  on  a  legal  holidav,  when  the  offices 
of  the  citj  in  the  city  hall  were  closed;  and 
said  meeting  was  held  with  the  doors  closed 
and  locked.  That  the  plaintiff  had  no  notice 
or  knowledge  of  said  meeting  or  the  taking  of 
said  evidence,  and  was  not  present,  either  by 
its  officers  or  its  attorney  or  otherwise,  and  was 
given  no  opportunity  to  be  present  or  investi- 
gate or  cross-examine  with  reference  to  the 
evidence  given  and  estimates  furnished.  That 
said  estidiates  so  furnished  were  largely  less 
than  the  cost  as  proved  or  estimated  by  tbe  evi- 
dence of  the  officers  of  the  plaintiff  taken  by 
said  committee,  and  sworn  statements  fur- 
nished by  its  officers;  and  the  estimates  so  fur- 
nished in  the  absence  of  the  plaintiff  were 
taken,  but  with  few  exceptions,  and  as  to  small 
amounts,  as  the  value  and  cost  of  said  plant  bv 
said  committee,  and  made  the  basis  of  their 
report  and  of  tbe  rates  fixed  by  them,  and  sub- 
sequently adopted  by  the  ordinance  of  the  com- 
mon council.  That  the  report  of  said  commit- 
tee was  made  up  and  concluded  on  the  24th 
day  of  February,  1890,  was  presented  to  both 
houses  of  said  common  council  on  the  evening 
of  that  day,  and  was  then  adopted  by  each  or 
said  bodies  without  change.  That  the  attorney 
of  the  plaintiff  appeared  before  each  of  said 
bodies,  and  demanded  that  the  plaintiff  be  al- 
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lowed  to  offer  eyideoce  to  said  oommon  coun- 
cil with  reference  to  the  flzing  of  said  rates; 
but  his  right  to  offer  said  evidence  was  denied, 
and  no  evidence  was  received  or  heard.  That 
the  evidence  taken  by  the  committee  was  taken 
down  by  a  stenographer,  and  transcribed,  but 
was  never  read  to  or  submitted  to  either  board 
of  said  common  council;  but  that  the  members 
of  said  committee,  or  some  of  them,  stated 
their  recollection  of  the  evidence  upon  which 
their  said  report  was  based.  That  the  ordi- 
nance mentioned  in  the  complaint,  fixing  said 
rates,  was  passed  and  adopted  by  both  of  the 
bodies  of  said  common  council  on  the  evening 
of  the  25th  day  of  February,  1890,  without 
any  further  hearing,  or  opportunity  to  be 
heard,  on  the  part  of  plaintiff." 

It  is  claimed  that  this  finding  is  not  alto- 
gether in  accord  with  the  evidence;  but,  though 
we  find  some  verbal  inaccuracies,  we  think 
that  in  all  material  particulars  it  is  sufiSciently 
supported,  it  is  plain  that  these  facts  show 
so  much  of  unfairness  in  the  investigation  had 
by  the  common  council  as  to  overcome  the 

¥  resumption  of  the  correctness  of  its  decision, 
t  was  clearly  the  duty  of  the  council  to  give 
to  the  water  company,  at  least  when  requested 
to  do  so,  a  reasonable  opportunity  to  be  heard, 
not  merely  for  the  purpose  of  presenting  its 
own  evidence,  but  also  of  explaining  or  over- 
coming, if  it  could,  evidence  presented  by 
others.  The  company,  of  course,  could  not 
claim  as  a  right  to  be  heard  at  any  time  it 
chose;  but  it  certainly  was  entitled,  upon  rea- 
sonable request  for  that  purpose,  to  be  present 
when  evidence  was  being  produced  before  the 
council  or  its  committee,  or  to  be  otherwise  in- 
formed of  that  evidence,  and  allowed  to  over- 
come it  if  possible.  The  action  of  the  com- 
mittee, for  which  no  suflScient  excuse  was 
given,  appears  to  have  been  taken  for  the  very 
purpose  of  excluding  the  plaintiff  when  that 
evidence  was  received,  and  it  therefore  seri- 
ously impugns  the  fairness  of  the  investigation. 
Indeed,  such  an  investigation  ought  lo  be  held 
publicly,  and  upon  such  reasonable  public  no- 
tice of  the  times  and  places  of  the  meetings 
as  will  enable  those  Interested  to  be  present; 
and  a  neglect  of  this  precaution,  when  unex- 
plained, must  always  give  rise  to  injurious  sus- 
picions. 

A  number  of  other  points  have  been  dis- 
cussed by  counsel,  but  they  are  all  either  cov- 
ered by  what  has  been  said,  or  have;  been 
thereby  rendered  unimportant.  For  the  rea- 
sons above  set  forth,  the  judgment  and  order 
appealed  from  are  reversed,  and  the  cause  re- 
manded for  a  new  trial 

We  concur:  Henahawt  J.;  McFar- 
landy  J. 

Garontte,  J.,  concurring: 

The  findings  of  fact  made  by  the  trial  court 
which  are  deemed  necessary  to  a  consideration 
of  the  questions  presented  before  us  are  as  fol- 
lows: *'(1)  On  the  24th  day  of  February,  1890, 
and  at  the  time  the  ordinance  mentioned  in 
plaintiff's  complaint  was  enacted  by  the  com- 
mon council  or  said  city,  the  water  plant  and 
system  of  the  plaintiff  was  of  the  value  of 
$750,000.  (2)  The  necessary  operating  ex 
penses  of  plaintiff  in  conducting  its  prop^ty 
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from  July,  1890.  to  July,  1891,  and  the  sum 
actually  expended,  was  $40,000.  (8)  Plaintiff 
was  and  is  indebted  upon  its  outstanding  bonds, 
recrularly  issued,  in  the  sum  of  $1,000,000, 
bearing  interest  at  5  per  cent  per  annum,  of 
which  sum  $750,000  was  necessarily  expendec^ 
in  the  construction  of  the  plant,  and  the  inter- 
est upon  which  is  $50,000  per  annum.  (4)  The 
total  receipts  received  under  said  ordinance 
from  July  1,  1890,  to  July  1,  1891.  amountecf 
to  $65,788.95,  and  no  more.  (5)  Tbe  annual 
depreciation  of  plaintiff's  plant  is  8i^  per  cent 
per  annum.  (6)  The  rates,  as  fixed  by  the  or- 
dinance, for  the  year  commencing  July  1, 
1890,  were  not  just  or  reasonable,  and  were 
grossly  oppressive,  unjust,  and  unreasona- 
ble." 

Owing  to  the  fact  that  the  caae  was  not 
brought  to  trial  in  the  lower  court  until  the 
year  had  expired  covered  by  the  ordinance,  it 
will  be  observed  that  tbe  court  was  enabled  to 
find  the  actual  receipts  to  the  plaintiff  fron» 
ratepayers  during  that  period.    In  the  discus- 
sion  of  the  questions  presented  by  this  appeal,, 
we  shall  assume  that  the 'findings  of  the  court 
to  the  effect  that  the  water  plant  of  the  plain- 
tiff corporation  was  of  tbe  value  of  $750,000, 
and  that  its  operating  expenses  for  the  year 
would  be  and  were  $40,000,  have  support  lit 
the  evidence,  and  stand  as  facts  on  the  record. 
In  the  fixing  of  water  rates  by  a  city,  as  con- 
templated by  the  Constitution,  it  is  evident 
that  the  valuation  of  the  plant  is  the  basic  ele- 
ment upon  which  \ke  whole  investigation  rests. 
The  original  cost  of  construction  is  simply  ai» 
element  to  t>e  considered  in  fixing  the  present 
valuation.     It  is  a  circumstance,  strone  or 
weak,  entering  into  the  final  conclusion  of  the 
municipality  upon  tbe  question.    But  as  to 
the  amount  of  the  bonded  indebtedness,  or  tbe 
amount  of  interest  annually  accruing  thereon, 
we  fail  to  see  their  materiality  in  determining- 
the  value  of  the  plant,  or  the  sum  total  of  rev- 
enue to  be  raised  from  tke  sales  of  water.     It. 
is  not  a  question  in  which  ratepayers  are  con- 
cerned  whether  the  water  company  has  no 
outstanding   indebtedness,  or   is  flounderini^ 
under  a  bonded  debt,  which  threatens  to  sink. 
it  at  any  moment.    If  the  municipality  is  re- 
quired to  establish  a  scale  of  rates  which  wil^ 
produce  a  revenue  sufficient  to  pay  interest 
upon  outstanding  bonds,  this  provision  of  tbe 
Constitution  would  not  only' be  a  perpetual 
guaranty  to  the  bondholders  for  the  payment, 
of  their  annual  interest,  but  a  constant  incen- 
tive to  additional  issues  of  bonds.    Such  con- 
ditions were  never  contemplated  by  anybody. 
It  is  tbe  duty  of  the  municipality,  when  it  ha» 
arrived  at  a  determination  as  to  the  valuatioi^ 
of  the  plant,  to  determine  the  necessary  outlay 
for  the  ensuing  year;  then  to  determine  what 
would  be  a  reasonable,  just,  and  fair  compen- 
sation to  the  company,  based  upon  tbe  valua- 
tion of  the  plant:  and  thereupon  to  fix  a  sched- 
ule of  rates  which  will  produce  that  sum  of 
money.    If  there  be  outstanding  bonds,  the 
company  may  apply  its  income  to  the  payment 
of  interest  tbereon.    If  there  be  no  outstanding- 
bonds,  this  income  may  pass  to  the  pockets  of 
tbe  stockholders,  in  tbe  shape  of  dividends  de- 
clared.   A  municipality  must  fix  a  fair  an<^ 
just  rate  for  tbe  water,  based  upon  the  viluft- 
tion  of  the  plant;  and,  when  it  has  done  tliia^ 
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its  duty  has  been  performed,  and  the  rer- 
enue  collected  under  such  rates  is  the  prop- 
erty of  the  company,  to  do  with  as  it  seems 
best 

Under  and  pursuant  to  constitutiom^l  au- 
thority (Const,  art.  14,  gg  1,  2).  the  legislature 
(Stat  1881,  p.  54),  passed  an  act,  by  the  terms 
of  which  it  was  made  the  duty  of  the  board 
of  supervisors,  town  council,  board  of  alder- 
men, or  other  legislative  body  of  any  city  and 
county,  city  or  town,  in  the  month  of  Febru- 
ary of  each  year,  to  fix  the  rates  which  shall 
be  charged  and  collected  by  ao^  person,  asso 
elation,  company,  or  corporation,  for  wafer 
furnished  to  any  such  city  and  county,  or  city 
or  town,  or  the  inhabitants  thereof.  It  is  now 
contended  by  appellant  that,  the  authority  to 
fix  water  rates  coming  directly  from  the  Con- 
stitution to  the  municipality,  the  rates  fixed 
under  such  authority  have  the  same  binding 
force  and  eiTect,  and  occupy  the  same  position 
as  to  the  law  and  the  courts,  and  should  re- 
ceive the  same  consideration,  as  though  fixed 
directly  by  the  legislature,  in  the  abwnce  of 
the  aforesaid  constitutional  provisions.  Let  it 
be  conceded;  still  the  claim  is  unsound  that 
this  action  of  the  municipality  is  coaclusive. 
It  is  neither  above  nor  beyond  the  law,  and 
a  court  of  equity  will  reach  out  and  review  it 
whenever  the  facts  so  demand.  The  le^sla- 
tnre  itself  has  no  right  or  power  to  legislate 
a  man's  property  away  from  him,  and  be- 
yond doubt  courts  are  vested  with  jurisdiction 
to  declare  all  such  attempts  void,  and  will  ex 
ercise  that  jurisdiction  whenever  the  occasion 

£  resents  itself.  The  legislature  of  the  state  of 
[innesota  enacted  that  the  rates  for  freights 
and  fares  fixed  by  the  railroad  commission  of 
that  state  should  be  conclusively  presumed  to 
l>e  reasonable.  In  Chicago^  if.  <fi  St.  P.  R.  Go.  v. 
Jiinnesota Railroad d  W.  Oommisiion. tUXJ.H. 
418,  88  L.  ed.  070,  8  Inters.  Com.  Rep.  209, 
this  enactment  was  declared  void,  as  depriving 
a  person  of  his  property  without  due  process 
of  law,  the  court  saying:  "If  the  company  is 
deprived  of  the  power  of  charging  reasonable 
rates  for  the  use  of  its  property,  and  such  dep- 
rivation takes  place  iu  the  absence  of  an  in- 
vestigation by  judicial  machinery,  it  is  de- 
prived of  the  lawful  use  of  its  property,  and 
thus,  in  substance  and  effect,  of  the  property 
Itself,  without  due  process  of  law  and  in  vio- 
lation of  the  Constitution  of  the  United  States; 
and  in  so  far  as  it  is  thus  deprived,  while  other 
persons  are  permitted  to  receive  reasonable 
profits  upon  their  iove&ted  capital,  the  com- 

emy  is  deprived  of  the  eaual  protection  of  the 
ws."  Again,  it  is  said  in  Sions  v.  Farmer^ 
Loan  A  T.  Co.  ("Railroad  Oommiuion  Caset^*}, 
116  U.  S.  807,  29  L.  ed.  686:  "From  what  has 
thus  been  said,  it  is  not  to  be  inferred  that  this 
power  of  limitation  or  regulation  is  Itself  with- 
out limit.  This  power  to  regulate  is  not  a 
power  to  destroy,  and  limitation  is  not  the 
equivalent  of  confiscUion.  Under  pretense  of 
regulating  fares  and  freights,  the  state  cannot 
require  a  railroad  corporation  to  carry  persons 
or  property  without  reward;  neither  can  it  do 
that  which  in  law  amounts  to  a  taking  of  pri- 
vate property  for  public  use  without  just  com- 
pensation, or  without  due  process  of  law." 
The  same  doctrine  is  also  declared  in  Georgia 
A  d  Bkff.  Oo.  ▼.  Bmith,  128  U.  8.  174,  82  L.  1 
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ed.  877;  Budd  v.  New  York,  143  U.  8.  517, 86 
L.  ed.  247,  4  Inters.  Com.  Rep.  45;  Reagan  v. 
Farmers*  Loan  d  T.  Co.  154  U.  8.  862,  40  L. 
ed.  1014;  and  St.  Louis  d  8,  F,  R.  Co,  v.  QUI. 
156  U.  8.  640,  89  L.  ed.  567. 

As  far  as  we  are  given  light  to  see,  from  the 
consideration  of  the  doctrine  enunciated  by  the 
many  cases  coming  from  the  highest  court  of 
the  land,  it  would  appear  to  be  immaterial 
whether  this  power  to  fix  a  schedule  of  rates 
is  vested  in  the  legislature,  or  delegated  by 
the  legislature  to  some  inferior  board  or  tri- 
bunal, or  given  to  such  board  or  tribunal  by 
direct  grant  from  the  Constitution.  Whether 
it  be  done  bjjr  the  express  act  of  the  legislature, 
or  by  council  or  commission,  under  authority 
from  a  higher  power,  or  whether  the  act  of 
such  council  or  commission  in  fixing  rates  be 
judicial  or  legislative,  are  matters  outside  the 
question.  If  we  understand  the  doctrine  de- 
clared by  the  highest  judieial  tribunal,  it  is  that 
the  courts  have  no  power  to  declare  rates  fixed 
by  the  body  legally  authorized  so  to  do  unreason- 
able, unless  those  rates  are  so  unreasonable 
and  oppressive  as  to  deprive  a  party  of  the 
equal  protection  of  the  law,  and  result  in  a 
practical  confiscation  of  his  property.  But 
that,  when  any  attempt  is  made  to  despoil  the 
owner  of  his  property,  it  is  the  highest  duty  of 
a  court  of  equity  under  the  Constitution  to 
afford  him  shelter  and  protection.  In  Sf/ring 
Vallep  Waterirorki  v.  San  Franeiteo,  82  Cal. 
806,  6  L.  R.  A.  756,  an  exact  duplicate  of  the 

f)resent  question  was  before  this  court,  and  it 
s  there  said:  '*But  the  courts  cannot,  after  the 
board  has  fully  and  fairly  investigated  and 
acted,  by  fixing  what  it  believes  to  be  reason- 
able rates,  step  in  and  say  its  action  shall  be  set 
aside  and  nullified  because  the  courts,  upon  a 
similar  investigation,  have  come  to  a  different 
conclusion  as  to  the  reasonableness  of  the  rates 
fixed.  There  must  be  actual  fraud  in  fixing 
the  rates,  or  they  must  be  so  palpably  and 
grossly  unreasonable  and  unjust  as  to 
amount  to  the  same  thing."  Aside  from  any 
question  of  actual  fraud,  rates  that  are  so  un- 
reasonable and  unjust  as  to  deprive  the  owner 
of  any  revenue  whatever  from  his  propeHy 
would  amount  in  law  to  fraud  upon  his  rights 
under  the  Constitution.  In  disposing  of  ap- 
pellant's contention  that  the  schedule  of  rates 
13xed  by  the  city  council  is  conclusive  upon 
the  court,  we  have  also  disposed  of  respond- 
ent's contention  that  the  law  giving  to  the  city 
the  riebt  to  fix  water  rates  is  violative  of  the 
Constitution  of  the  United  States,  as  depriving 
a  man  of  his  property  without  a  hearing  before 
a  judicial  tribunal.  Both  positions  are  equally 
erroneous. 

This  court  is  not  here  to  declare  what  are 
reasonable  rates.  The  Constitution  has  vested 
that  power  and  duty  in  the  council  of  the  city 
of  San  Diego,  and  the  exercise  of  that  power 
by  the  council  cannot  be  questioned  by  the 
courts  unless  constitutional  rights  are  violated. 
The  question  is  not,  what  rate  would  this  court 
fix  if  the  duty  were  cast  upon  it  of  fixing 
rates?  but,  rather,  will  the  owners  of  the  plant 
be  deprived  of  constitutional  rights  by  an  en- 
forcement of  the  order  of  the  council  fixing 
rates?  If  the  rate  fixed  by  a  municipal  coun- 
cil was  twice  too  large,  I  know  not  what  ju- 
risdiction of  this  court  could  be  invoked  to 
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right  the  wrong.  Hence  It  is  apparent  that  it 
is  only  in  exceptional  cases  that  an  order  fix- 
ing rates  may  be  set  aside  by  judicial  decree. 
Taking  the  findings  of  fact  as  they  stand,  the 
acbedule  of  rates  fixed  by  the  city  should  not 
be  disturbed.  The  valuation  of  the  plant  is 
$750,000.  The  operating  and  current  ex- 
penses are  $40,000.  The  revenue  from  the 
sale  of  water  under  the  schedule  of  rates  would 
be,  and  actually  was,  $65,000.  This  leaves  a 
profit  of  $25,000  upon  the  investment.  To  be 
sure,  it  is  small  when  we  consider  the  amount 
of  money  invested.  To  be  sure,  it  is  not 
enough,  and  possibly  not  one  half  the  sum 
that  could  be  earned  if  that  amount  of  money 
was  invested  in  other  business  undertakings. 
But  with  these  things  we  have  nothing  to  do. 
Those  are  matters  passed  upon  by  the  city  in 
the  exercise  of  a  discretion  granted  by  the  Con- 
stitution, and  its  decision  as  to  the  reasonable- 
ness of  the  amount  of  revenue  to  be  derived  by 
the  company  from  the  rates  is  conclusive  upon 
the  courts.  While  this  sum  is  not  enough  up- 
on this  character  of  investment,  still  it  is  8i 
per  cent,  and  such  return  is  a  substantial 
profit.  We  mean  it  is  so  substantial  that  a 
court  of  equity,  in  view  of  the  law  of  the  land, 
cannot  say  that  the  rates  are  so  unreasonable 
as  to  be  confiscatory  in  character,  and  thus 
violative  of  any  principle  of  constitutional 
law.  Mr.  Justice  Brewer,  of  the  Supreme 
Court  of  the  United  States,  has  probably  given 
this  question  more  thought  and  investigation 
than  any  other  juri&t  in  this  country;  and  he 
says,  in  Chicago  <§  N,  W.  R.  Co.  v.  Bey^  85 
Fed.  Rep.  866,  1  L.  B.  A.  744,  %  Inters.  Com. 
Bep.  825.  "Counsel  for  complainant  urge 
that  the  lowest  rates  the  legislature  may  estab- 
lish must  be  such  as  will  secure  to  the  owners 
of  the  railroad  property  a  profit  on  their  invest- 
ment at  least  equal  to  the  lowest  current  rate  of 
interest,  say  8  per  cent.  Decisions  of  the  su- 
preme court  seem  to  forbid  such  a  limit  to  the 
power  of  the  legislature  in  respect  to  that 
which  which  they  apparently  recognize  as  a 
right  of  the  owners  of  the  railroad  property 
to  some  reward;  and  the  right  of  judicial  in- 
terference exists  only  when  the  schedule  of 
rates  established  will  fail  to  secure  to  the  own- 
ers of  the  property  some  compensation  or  in- 
come from  their  investment.  As  to  the 
amount  of  such  compensation,  if  some  com- 
pensation or  reward  is  in  fact  secured,  the  legis- 
lature is  the  sole  judge."  Subsequently  the 
same  question  was  again  presented  to  him  in 
Reagan  v.  Farmer i  Loan  i  T,  Co.  154  U.  8. 
862,  40  L.  ed.  1014.  and  also  in  Ame%  v.  Un- 
ion P.  fi.  Co.  64  Fed.  Rep.  165, 4  Inters.  Com. 
Rep.  885;  and  in  those  cases  neither  he  nor 
any  other  of  the  justices  of  that  couit  retreated 
or  advanced  from  that  position. 

This  balance  of  $25,000  is  profit,  unless  it  is 
swallowed  up  by  the  finding  of  the  court  that 
plaintiff's  plant  suffered  an  annual  depre- 
ciation of  8i  per  cent  and  the  conclusion  of 
law  therefrom  that  a  percentage  upon  the  in- 
vestment to  that  amount  shall  be  added  to 
the  operating  expenses  before  the  point  is 
reached  where  profit  begins.  We  are  satis- 
fied that  this  finding  has  no  support  in  the 
evidence,  even  conceding  the  conclusion  of 
law  drawn  therefrom  sound.  In  the  first 
place,  the  evidence  develops  that  there  can  be 
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no  general  depreciation  of  this  plant  as  a 
whole.  There  are  tunnels,  wells,  reservoirs, 
water  rights,  and  real  estate,  amounting  to 
more  than  one  half  of  the  valuation  of  the 
plant.  There  is  no  depreciation  of  these 
thing's.  There  is  no  wear  and  tear;  no  per- 
manent and  gradual  destruction  by  use  and 
a^.  Most  of  them  stand  as  Everlasting  as  the 
hills.  The  theory  of  plaintiff  in  this  regard 
seems  to  be  that  the  life  of  a  plant  of  thia 
character  may  be  approximated  at  thirty  years, 
and  that  a  sinking  fund  of  one  thirtieth  of  ita 
value  should  be  collected  from  the  ratepayers 
annually,  and  laid  aside  to  be  handed  to  the 
stockholders  upon  the  sad  occasion  of  its  de- 
mise, as  an  alleviating  salve  to  their  sorrow. 
But  such  a  thing  is  all  wrong,  for  it  results  in 
the  consumers  of  water  buying  the  plant 
and  paying  for  it  in  annual  instalmenta. 
Consumers  of  water  cannot  be  charged  with 
cost  of  construction.  They  are  only  to  pay  a 
fair  interest  upon  such  cost;  and,  as  we  look 
at  this  matter,  if  this  8^  per  cent  is  not  stowed 
away  in  the  vaults  as  a  sinkine  fund  to  make 
glad  the  hearts  of  the  stockhcHders  upon  the 
expiration  of  the  thirty  years,  which  theory 
cannot  be  tolerated  for  a  moment,  then  it  must 
go  into  the  plant  as  cost  of  construction,  and 
therefore  not  chargeable  against  the  consumers. 
The  result  of  such  expenditure  is  only  to  in- 
crease the  valuation  of  the  plant,and  to  thereby 
draw  from  the  consumers  an  income  from  the 
amount  of  the  investment  If  improvements 
are  to  be  made  in  the  plant,  the  cost  of  these 
improvements  should  be  charged  against  Uxe 
construction  account.  If  repairs  are  to  be 
made  upon  the  plant  as  it  stands, — as,  for  ex- 
ample,a  new  pipe  substituted  for  an  old  piece  of 
the  same  size  and  quality, — such  charge  should 
be  considered  operating  expenses. 

Upon  an  examination  of  the  record,  we  find 
these  views  fully  corroborated  in  the  evidence 
of  the  water  company,  given  by  one  of  its 
most  important  witnesses.  He  testified: 
'*  Where  we  took  up  one  pipe  line  or  a  portion 
of  it  on  the  street,  and  put  down  another,  if  it 
was  the  same  size  pipe,  to  renew  it,  we  would 
charge  it  to  expenses.  If  It  was  a  different 
size,  we  would  charge  the  difference  between 
them — the  increased  size — to  construction. 
Where  we  sell  pipe  that  we  take  up,  we  credit 
that  to  construction.  If  we  have  to  renew  any 
portion  of  the  same  size  pipe,  we  charge  it  to 
expenses."  This  question  has  arisen  inci- 
dentally in  Union  P.  R,  Co,  v.  UniUd  States, 
99  U.S.  402, 25  L.  ed.  274,  and  also  in  Reagan 
V.  Farmert^  Loan  A  71  Co.  154  U.  8.  862,  40 
L.  ed.  1014,  4  Inters.  Com.  Rep.  660,  but  nei 
ther  case  looks  the  other  way  from  the  views  we 
have  expressed.  When  the  question  arises  be- 
tween the  corporation.upon  the  one  side,  and  its 
bondholders  or  stockholders,  upon  the  other,  or 
when  it  arises  upon  a  construction  of  a  contract 
with  the  government,  as  in  one  of  the  cases  just 
cited,  operating  expenses,  cost  of  construction, 
and  net  earnings  may  stand  upon  a  different 
footing.  Those  cases  are  not  this  case.  This 
is  neither  a  question  of  bookkeeping  nor  net 
earnings.  The  particular  system  pursued  by 
corporations  in  segregating  and  applying 
their  gross  receipts  is  likewise  immaterial. 
The  whole  matter  is  a  pure  question  of  what 
is  just  and  right  between  all  parties  interested. 
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The  coDfltimers  of  water  have  rights  and  poa- 
tess  equities  which  must  he  considered  equally 
with  those  of  the  company.  They  are  to  he 
taxed  to  pay  the  amount  called  for  hy  the 
schedule  of  rates,  and  these  rates,  In  justice 
to  ihem,  should  he  fixed  at  the  smallest  pos- 
sible amount,  taking  into  consideration  what 
Is  just  and  equitable  to  the  owners  of  the  prop- 
erty, lu  cases  of  the  present  character,  un- 
der the  head  of  operating  expenses.  tb*e  com- 
pany is  entitled  to  charge  for  keeping  tbe 
?>lantin  its  normal  condition;  and  tbe  sink- 
Dg  of  new  wells,  the  building  of  new  reser- 
Toirs,  the  erection  of  additional  buildings,  and 
the  substitution  of  larger  and  better  pipe  (to 
the  extent  of  the  difference),  do  not  come  un- 
der the  head  of  operating  expenses,  but  should 
be  charged  to  construction  account.  If  this 
were  not  so,  a  water  plant  inferior  in  alt 
things  in  a  few  years  could  be  transformed  into 
a  water  plant  superior  in  everything,  at  the 
expense  of  the  consumer.  This  would  be  an 
advantage  to  the  owner,  and  a  burden  to  the 
ratepayer  neither  contemplated  nor  justified  by 
the  law.  For  tbe  foregoing  reasons,  tbe  judg- 
ment and  order  are  reveraed,  and  the  cause 
remanded. 

Temple*  J.,  concurring: 

I  agree  generally  in  the  views  expressed  hy 
Mr.  Justice  Garoutte.  I  do  not  comprehend 
how  in  this  case  the  exercise  of  the  power  to 
regulate  charges  or  to  fix  compensation  for 
furnishing  water  is  a  taking,  within  the  mean- 
ing of  g  14  of  article  1  of  the  (institution 
The  waterworks  were  all  constructed  subse- 
quent to  the  adoption  of  the  Constitution  of 
1879.  The  city  owns  no  waterworks.  It  is 
provided  in  §  19,  art  11,  of  the  Constitution 
that  any  individual  or  company  shall  have  the 
use  of  the  streets,  for  laying  down  pipes  and 
conduits  and  making  connections  therewith, 
so  far  as  necessary  for  introducing  into  and 
supplying  the  city  and  the  inhabitants  with 
fresh  water,  *'upon  the  condition  that  the 
municipal  government  shall  have  the  right  to 
regulate  the  charges  thereof."  The  corpora- 
tion therefore  constructed  its  works,  and  in- 
Tested  every  dollar  of  its  capital  upon  this 
express  condition.  The  privilege  of  distrib- 
uting water  for  pay  is  a  franchise  which 
mi^ht  have  been  withheld  altogether.  It  is 
Teally  a  privilege  granted  to  a  private  indi- 
vidual to  perform  a  public  service  for  pay. 
It  is  granted  to  all  upon  this  express  reserva- 
tion of  the  right  to  regulate  charges.  Article 
14  is  the  complement  to  tbe  section  before 
quoted.  It  declares  that  the  use  of  all  water 
appropriated  for  sale  or  distribution  is  a 
public  use.  subject  to  the  control  of  the 
vtate,  and  that  in  cities  the  "rates  or  compen- 
sation" shall  be  fixed  annually  by  the  govern- 
ing body  of  such  city,  which  rates  shall 
continue  in  force  for  one  year  only;  and,  fur- 
ther, that  any  individual  or  company  col- 
lecting water  rates  otherwise  than  as  so  es- 
tablished shall  forfeit  his  or  its  franchise  and 
works  of  the  city.  There  is  here  no  taking 
under  the  power  of  eminent  domain,  nor  in 
any  other  sense  than  is  implied  in  every  serv- 
ice' rendered  for  hire.  There  is,  then,  no  ob- 
lisation  to  remunerate  water  companies  for 
investments  made  or  to  allow  interest  thereon, 
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either  upon  first  cost  or  present  value.  The 
obligation  is  to  compensate  for  service 
rendered.  What  will  conslitute  just  compen- 
sation involves  many  considerations.  Cer- 
tainly no  allowance  need  be  made  for  un- 
necessary expenditures,  either  in  construction 
or  management.  Nor  is  the  test  always  the 
cost  of  the  companies.  There  is  no  limit  to 
the  number  of  companies  which  may  bring 
water  Into  a  city.  The  franchise  is  freely 
offered  to  all  in  tbe  Constitution.  If  there  are 
many  companies,  and  thereby  the  cost  of  man- 
agement is  increased,  this  fact  would  not  call 
for  increased  rates.  The  service  is  worth  no 
more  when  rendered  by  ten  companies  than 
when  one  company  furnishes  all  the  water. 
Incidentally  to  the  inquiry  as  to  what  is  a  fair 
compensation  for  tbe  service,  the  governing 
boai  i  may  well  inquire  into  the  cost  which  the 
company  whose  rates  are  to  be  regulated  have 
incurred  in  bringing  water  to  the  city,  and  in 
distributing  it.  But  these  matters  are  merely 
incidental,  and  never  determinative  of  the 
question. 

All  the  elements  entering  into  the  question 
having  been  determined,  opinions  would  siill 
vary  as  to  what  would  be  fair  compensation. 
The  Constitution  has  imposed  upon  tbe  gov- 
erning body  of  the  city  the  duty  of  deter- 
mining that  question,  and  granted  the  priv- 
ilege of  the  streets  and  the  franchise  to 
distribute  water  upon  the  express  condition 
that  such  boards  may  determine  the  question. 
As  already  shown,  the  works  have  been  con- 
structed under  this  express  agreement  The 
court  cannot  fix  the  rates, — n,  in  fact,  ex- 
pressly prohibited  by  tbe  letter  of  the  Con- 
stitution from  so  doing.  The  company  will 
forfeit  its  franchise  and  property  if  it  collects 
rates  ^'otherwise  than  as  so  established."  This 
prohibits  them  from  collecting  charges  as  fixed 
by  the  courts.  The  only  proper  judicial  ques- 
tion is  whether  compensating  rates  have  been 
fixed.  Whether  they  are  too  high  or  too  low 
Is  not  a  judicial  question.  The  judge  cannot 
substitute  his  iudgment  for  that  of  the  body 
to  whom  tbe  discretion  is  given  by  the  Con- 
stitution. There  is  much  learning  upon  thia 
subject  in  the  law  books,  and  a  great  variety 
of  opinions,  not  to  say  contrariety,  can  m 
found.  I  know  of  none  which— the  facts  con- 
sidered— need  be  deemed  adverse  to  these 
views.  If  there  were  no  such  constitutional 
provisions,  the  case  might  be  different.  I 
notice  that  ^  10  of  article  11  applies  only  to 
cities  which  own  no  public  works.  Whether 
the  privilege  of  using  the  streets,  or  the  right 
to  distribute  and  sell  water,  exists  or  can  exist 
in  cities  which  do  own  such  works,  may  be  a 
question.  If  they  do  exist,  there  can  be  no 
doubt  of  tbe  application  of  article  14  to  persons 
or  corporations  selling  water  in  such  cities. 
In  such  cases  could  the  city  be  compelled  (o 
take  and  pay  for  other  works  which  only  di- 
minish tbe  value  of  its  own  property  ? 

Harriaon*  J.,  concurring: 

I  concur  in  the  reversal  of  the  judgment  and 
order  of  the  supreme  court.  In  finding  the 
value  as  well  as  the  cost  of  the  plant,  the  court 
included  many  items  which  were  not  proper 
to  be  considered  for  that  purpose,  and  which 
are  mentioned  in  the  opinion  of  Mr.  Justice 
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Van  Fleet  as  Improperly  constituting  a  part  of 
the  cost  of  the  plant.  While  the  cost  of  the 
plant  may  be  properly  considered  as  an  ele- 
ment of  evidence  in  ascertaining  its  value,  I 
am  clearly  of  opinion  that  it  should  not  form 
the  basis  of  estimating  the  revenue  which  the 
^ater  companv  is  entitled  to  receive.  The 
value  of  the  plant  may  change  from  year  to 
year  as  materially  as  may  the  cost  of  operating 
the  works,  and  Uiere  is  good  reason  for  hold- 
ing that  the .  Constitution  requires  the  rates  to 
be  fixed  each  year,  in  order  that  they  may  be 
adjusted  to  this  changing  of  value.  It  is  not 
necessary  here  to  lay  down  a  rule  which  shall 
be  applicable  to  all  conceivable  conditions, 
since  the  conditions  governing  in  one  municl- 
palitv,  or  attending  the  supply  of  water  to  its 
inhabitants,  will  hardly  ever  be  the  same  else- 
where; and  it  is  only  proper  in  the  present  case 
to  consider  the  circumstances  attending  the 
water  company  and  the  municipality  now  be- 
fore the  court. 

In  designating  a  city  council  as  the  body 
to  fix  these  rates,  the  Constitution  has  clearly 
indicated  that  they  are  not  to  be  fixed  by  the 
courts.  The  water  company  has  the  right  to 
protection  by  the  Judiciary  from  the  enforce- 
tnent  of  such  rates  as  will  deprive  it  of  com- 
pensation for  furnishing  the  water;  but,  if  the 
rates  fixed  by  the  council  afford  compensation 
to  the  water  company,  the  question  of  the 
reasonableness  of  this' compensation  is  a  ques- 
tion of  fact,  which  is  not  open  to  review  by 
the  courts.  If  the  courts  are  authorized  to 
determine  the  amount  of  compensation  which 
will  be  reasonable,  the  rates  will  be  fixed  by 
them,  rather  than  by  the  city  council;  and,  for 
the  same  reason,  the  city  council,  and  not  the 
courts,  are  authorized  to  determine  whether  the 
rates,  to  be  reasonable,  shall  be  fixed  at  such 
an  amount  as  will  yield  to  the  water  company 
any  definite  rate  of  interest. 

Even  if  it  should  be  conceded  that  reasonable 
rates  would  be  such  as  will  yield  to  the  water 
company  a  return  equal  to  the  lowest  cur- 
rent rate  of  interest  on  the  value  of  its  prop- 
erty, it  appears  from  the  findings  of  the  court 
that  the  rates  fixed  herein  yielded  a  return  of 
more  than  8  per  cent  upon  the  value  of  the 
plant;  and  it  is  a  matter  of  general  notoriety 
that  this  is  more  than  is  on  an  average  received 
by  capitalists  from  permanent  or  fixed  invest- 
ments, with  the  guaranty  of  the  government 
as  their  security.  What  may  be  the  lowest 
current  rate  of  interest  upon  an  investment  de- 
pends upon  so  many  circumstances  that  no 
particular  rate  can  be  predicated  in  advance 
of  any  particular  investment;  but  it  is  in  all 
Instances  a  question  of  fact,  and  not  of  law, 
and  is  not  to  be  determined  by  the  judiciary. 
After  it  has  been  determined  by  the  city  coua- 
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cil,  the  judiciary  are  not  authorized  to  set  aside 
its  determination  on  the  ground  that  in  its 
judgment  it  is  too  small,  any  more  than  it 
could  set  aside  the  rates  on  the  ground  that 
the  income  yielded  thereby  would  be  too 
great. 

Be»tty»  Ch.  J.,  dissenting; 

I  think  the  judgment  and"  order  appealed 
from  should  be  affirmed.  In  fixing  water  rates, 
it  is  the  duty  of  the  city  council  to  provide  for 
a  just  and  reasonable  compensation  to  the 
water  company.  Anything  short  of  that  ia 
simple  confiscation,  and  is  not  only  a  violation 
of  constitutional  rights,  but  is  an  extremely 
shortsighted  policy.  Hates  ought  to  be  ad- 
justed to  the  value  of  the  service  rendered,  and 
this  means  that  the  water  companies  should 
be  allowed  to  collect  annually  a  gross  income 
sufficient  to  pay  current  expenses,  maintain 
the  necessary  plant  in  a  state  of  efficiency, 
and  declare  a  dividend  to  stockholders  equal 
to,  at  least,  the  lowest  current  rates  of  in- 
terest, not  on  the  par  or  market  value  of  the 
stock,  but  on  the  actual  value  of  the  property 
necessarily  used  in  providinn:  and  distributing 
the  water  to  consumers.  To  arrive  at  the 
actual  value  of  the  plant,  water  rights,  real 
estate,  etc.,  cost  is  an  element  to  be  considered, 
but  is  not  conclusive.  The  plant  may  have 
cost  too  much.  It  may  have  been  planned 
upon  too  liberal  a  scale.  Its  construction  may 
have  been  extrava^ntly  managed.  The  real 
estate  and  water  nghts  may  have  cost  less  or 
more  than  their  present  value.  And  therefore 
cost  will  seldom  represent  the  actual  capital  at 
present  invested  in  the  works,  but  such  present 
value  is  the  true  basis  upon  which  compen- 
sation, in  the  shape  of  dividends,  is  to  be  al- 
lowed. As  to  current  expenses,  all  operating 
expenses  reasonably  and  properly  incurred 
should  be  allowed,  taxes  should  be  allowed, 
and  the  coat  of  current  repairs.  In  addition 
to  this,  if  there  is  any  part  of  the  plant,  such 
as  main  pipes,  etc.,  which  at  the  end  of  a 
term  of  years — twenty  years,  for  instance — will 
be  so  decayed  and  worn  out  as  to  require 
restoration,  an  annual  allowance  -should  be 
made  for  a  sinking  fund  sufficient  to  replace 
such  part  of  the  plant  when  it  is  worn  out. 
In  its  findings  and  conclusions  the  superior 
court  seems  to  have  conformed  to  these  views; 
and,  making  every  allowance  for  any  minor 
errors  that  may  appear  in  the  record,  the  evi- 
dence  is  amply  sufficient  to  sustain  every  ma* 
terial  finding,  and  the  findings  clearly  sustaia 
the  conclusion  that  in  this  case  the  rates  fixed 
were  grossly  and  palpably  uniust  to  the  water 
company.  The  Judgment  and  order  should  b« 
affirmed. 
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Otto  EELSEY,  Appt, 

V, 

Frederick  D.  GtiEEN 
(^  Conn.  £01.) 

1«   A  fkther  has  no  absolute  ri^ht  to  the 

custody  of  a  minor  child  wbiob  be  can  transmit 
to  another  to  the  detriment  of  the  child. 

:£•  A  cfuardiaa  of  the  person  of  a  minor 
Appointed  on  .the  application  of  the 
father  in  another  state  at  bis  technical  domloll 
has  not  an  ahsolute  nirbt  to  the  child  as  against 
a  ffuardlan  appointed  at  the  ohild*s  actual  resf* 
dence,  but  the  custody  will  be  awarded  with  ref- 
erence to  the  welfare  of  the  child. 

3*  The  ri^ht  of  a  fkther  to  the  custody 
of  his  child  wbich  he  has  lost  through  his  fault 
or  misfortune  does  aot  necessarily  revise  when 
by  reformation  or  otherwise  he  has  become  able 
properly  to  care  for  and  maintain  the  child,  but 
the  welfare  of  the  child  will  be  the  controlling 
consideration. 

'4.  The  place  at  which  an  iniknt  **re- 
sideS"  to  give  jurisdiction  for  the  appointment 
of  a  guardian  under  Gen.  Btat.  ««  458,  459,  Is  the 
place  of  bis  actual  stated  residence  rather  than 
-his  strict  technical  domldLi 

aune  15, 1887.) 

APPEAL  by  petitioner  from  a  judgment  of 
the  Superior  Court  for  Hartford  County 
Tem>indiDg  the  minor  to  the  custody  of  defend- 
But  in  a  habeas  corpus  proceeding  for  the  pur- 
pose of  obtaining  the  custody  of  a  minor  child 
•of  Ferdinand  Ward.    Affirmed, 

Statement  by  Andrews,  Ch.  J. : 
The  return  was  as  follows:    '*The  respond- 
•«Dt,  in  obedience  to  said  writ,  brings  the  said 
Clarence  Ward  into  court,  and  says  that  he  is 
in  no  manner,  without  law  or  right,  confined, 
imprisoned,  restrained,  or  deprived  of  bis  lib- 
erty, and  further  avers  with  reference  thereto 
as  follows:    (1)  The  said  Clarence  Ward  is  the 
.eon  of  Ferdinand  Ward,  now  of  Geneseo,  in 
tbe  state  of  New  York,  and  of  Ella  Ward, 
the  wife  of  said  Ferdinand  Ward,  and   the 
nephew  of  the  respondent.    (2)  Tbe  said  Ella 
Ward  died  at  Stamford,  Connecticut,  on  or 
.alK>ut  March  1,  1890.    (3)  The  said  Ferdinand 
Ward  at  tbe  time  of  the  decease  of  said  Ella 
Ward,  and  for  some  time  prior  thereto,  was  a 
•convict  confined  in  tbe  penitentiary  at  Sing 
Sing,  in  tbe  state  of  New  York;  havine  been 
•convicted  in  tbe  courts  of  said  state  of  a  lelony, 
and  lawfully  sentenced  to  imprisonment  in 
said  prison.    (4)  From  tbe  time  of  tbe  sentence 
of  said  Ward,  as  set  forth  in  paragraph  8.  un- 
til her  death,  the  said  Ella  Ward  and  herisaid 
eon,  Clarence  Ward,  resided  in  Stamford,  in 
this  state;  having  removed  from  New  York  to 
Stamford  with  the  knowledge  and  approval  of 
said   Ferdinand    Ward.    (6)   Tbe   said   Ella 
Ward,  at  her  decease,  left  a  considerable  es- 
tate, and  a  last  will  and  testament,  by  virtue 
of  the  provisions  of  which  a  trust  was  created 


for  tbe  benefit  of  tbe  said  Clarence;  the  income 
of  said  estate,  or  so'much  thereof  as  might 
from  time  to  time  be  found  necessary  to  be  ex- 
pended by  tbe  trustees  for  the  maintenance 
and  education  of  tbe  said  Clarence  until  he 
shall  arrive  at  the  age  of  twenty- one  years;  tbe 
principal  to  be  paid  to  him  when  he  shall  have 
arrived  at  said  age,  or,  in  case  of  his  decease 
prior  thereto  without  issue,  said  income  to  be 

Said  one  half  part  to  his  said  father,  and  tbe 
alance  to  other  beneficiaries  named  in  said 
will.  (6)  Said  will  was  proved  and  approved 
at  East  Haddam,  in  tbe  state  of  Connecticut, 
before  the  court  of  probate  for  said  district, 
and  was  also  proved  and  approved  in  the 
proper  tribunal  in  the  state  of  New  York.  (7) 
The  trustees  named  in  said  will  declinea  to  hc- 
cept  said  trust,  and  thereupon  the  Franklin 
Trust  Company,  a  corporation  located  in 
Brooklyn,  New  York,  was  duly  appointed 
trustee  under  the  provisions  of  said  will,  both 
in  Connecticut  and  in  New  York,  accepted 
said  trust,  duly  qualified  in  both  states,  and  is 
now  in  the  discharge  of  its  duties  thereunder. 
(8)  To  all  these  proceedings  the  said  Ferdinand 
Ward  was  duly  made  a  party,  and  gave  his 
consent  and  approval  thereto.  (9)  Upon  the 
decease  of  the  said  Ella  Ward,  the  (question 
presented  itself  as  to  the  proper  disposition  to 
be  made  of  the  person  of  tbe  said  Clarence,  as 
said  the  Franklin  Trust  Company,  under  iU 
charter,  had  no  power  to  act  as  guardian  of 
the  person  of  the  said  Clarence;  his  father  be- 
ing then  confined  in  the  state  prison,  and  the 
nearest  relatives  on  the  side  of  the  father  posi- 
tively declining  to  assume  any  personal  care 
of.  OT  custody  of.  the  said  Clarence.  (10)  It 
was  finally  agreed  between  all  the  relations 
upon  both  sides,  including  the  father,  and  with 
the  concurrence  of  the  Franklin  Trust  Com- 
pany, that  said  Clarence  should  be  placed  un- 
der the  care  and  custody  of  his  uncle,  tbe  re- 
spondent, at  Thompson,  in  this  state,  and  the 
respondent,  without  legal  action  being  taken 
in  reference  thereto,  should  assume  and  there- 
after occupy  the  position  of  a  ffuardian  over 
tbe  person  of  the  said  Clarence  Ward.  (11)  In 
accordance  with  the  arrangement  aforesaid, 
tbe  said  Clarence  was  forthwith  removed  from 
Stamford,  Connecticut,  wherelhe  was  then  re- 
siding, to  the  house  of  the  respondent,  in  said 
Thompson,  and  has  continued  to  reside  there 
until  the  present  time.  (12)  The  said  Ward 
was  released  from  state  prison  on  or  about 
1892.  After  being  so  released,  the  said  Ward 
approved  and  ratified  said  arrangement  with 
reference  to  the  custody  of  Clarence.  (18) 
Some  time  after  the  release  of  the  said  Ward 
from  prison,  he  demanded  of  the  respondent 
tbe  custody  of  Clarence;  but  tbe  respondent 
did  not  feel  authorized  to  assume  the  responsi- 
bility of  disregarding  the  terms  of  tbe  arrange- 
ment hereinbefore  mentioned  without  the  con- 
sent and  approval  of  the  other  contracting 
parties  thereto,  and  referred  the  said  Ward  to 
such  other  parties  for  such  consent  and  ap- 
proval.   (14)  The  other  parties  interested  in 


NoTB.~For  some  oases  as  to  the  discretion  to  be 
exercised  in  respect  to  the  custody  of  children,  see 
4SUieers  v.  Stein  (Wis.)  5  L.  R.  A.  781,  and  note;  Weir 
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V.  Marley  (Mo.)  6  L.  R.  A.  072;  Whalen  ▼.  Olmstead 
(Coon.)  Ifi  L.  R.  A.  608:  Re  Lally  (Iowa)  16  L.  B.  A* 
681;  Nugent  v.  PoweU  (Wyo.)  20  L.  B.  A.  199. 


See  also  40  L.  R.  A.  623;  44  L.  R.  A.  277. 
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the  welfare  of  the  said  Clarence  as  aforesaid 
declined  to  consent  to  the  change  In  the  child's 
status  as  contemplated  by  the  said  Ward.  (15) 
The  respondent  thereupon  suggested  that  the 

auestion  as  to  the  right  of  the  said  Ward  to 
le  custody  and  control  of  the  said  Clarence 
be  referred  to  the  adjudication  of  the  proper 
court  upon  the  application  of  the  said  Ward. 
(16)  The  said  Ward  refused  to  take  any  legal 
action  in  the  matter,  but  did  on  the  18th  day 
of  September,  1894,  acting  Uirough  his  agents 
thereto  by  him  employed,  enter  the  state  of 
Connecticut  and  the  town  of  Thompson  forci 
bly,  and  without  prior  demand  upon  the  re- 
spondent, and,  contrary  to  the  wishes  of  the 
said  Clarence,  did  attempt  to  abduct  the  said 
Clarence,  and  remove  him  from  the  custody 
and  care  of  the  respondent,  and  beyond  the 
limits.of  this  state  and  of  the  Jurisdiction  of  its 
courts.  (17)  Thereupon,  on  the  8th  day  of 
October,  1894,  after  due  heariDg  had,  and  upon 
legal  motion  thereof,  the  court  of  probate  for 
the  district  of  Thompson  did  appoint  the  re- 
spondent the  legal  guardian  of  the  person  of 
the  said  Clarence,  which  said  appointment  the 
respondent  accepted,  and  is  now  in  the  dis- 
charge of  his  duties  thereunder,  the  same  hav- 
ing never  been  annulled  or  set  aside."  ''(21) 
The  said  Clarence,  ever  since  the  date  of  his 
residence  with  the  respondent  as  hereinbefore 
set  forth,  has  remained  with  the  respondent  of 
his  own  free  will  and  accord,  and  has  been 
supported,  maintained,  and  educated  by  the 
respondent  under  the  arrangement  hereinbe- 
fore stated,  and  the  said  Clarence  still  desires 
to  remain  with  the  respondent.  (22)  The  re- 
spondent is  the  legal  guardian  of  the  said  Clar- 
ence, and  as  such  is  entitled  to  his  care  and 
custody,  and  Is  desirous  of  maintaining,  sup- 
porting, and  educating  him  as  aforesaid,  and 
it  is  for  the  best  interests  of  the  said  Clarence 
to  remain  in  the  care  and  custody  of  the  re- 
spondent; and  the  petitioner  is  not  the  guard- 
ian, and  in  no  manner  entitled  to  have  the 
care  and  custody,  of  the  said  Clarence." 

To  this  return  the  plaintiff  replied  as  fol- 
lows: "(1)  Paragraphs  17  and  22  are  denied. 
(9)  All  the  other  paragraphs  of  the  return  are 
admitted.  Second.  And  by  way  of  further 
reply  to  said  return  the  petitioner  says  that 
the  residence  of  said  Clarence  Ward  was  not 
at  Thompson  at  the  time  of  said  Green's  al- 
leged appointment  as  his  guardian,  nor  has 
it  ever  been  at  said  Thompson,  or  elsewhere 
in  the  state  of  Connecticut,  but  is  now,  and 
always  has  been,  in  the  'state  of  New  York, 
and  that  the  court  of  probate  of  Thompson  had 
not  jurisdiction  to  make  the  appointment  al- 
leged in  paragraph  17  of  said  return.  And 
the  petitioner  says  that  on  the  1st  dayof  July, 
1895,  the  residence  of  said  Clarence  Ward  was 
and  jfor  a  long  time  previous  thereto  had  been, 
at  Geneseo,  Livingston  county,  in  the  state  of 
New  York,  and  within  the  jurisdiction  of  the 
surrogate  court  of  said  county,  and  that  on 
that  aav  said  court,  having  Jurisdiction  there- 
for utader  the  laws  of  the  state  of  New  York, 
duly  appointed  said  petitioner  to  be  the  guar- 
dian of  said  Clarence  Ward,  which  appoint- 
ment has  never  been  annulled,  and  is  in  full 
force."    The  defendant  deniea  this  reply. 

The  court  found  that  the  defendant  was  law- 
fully appointed  guardian  of  the  person  of  said 
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Clarence  Ward  on  the  8th  day  of  October. 
1894,  by  the  court  of  probate  for  the  district  o* 
Thompson,  in  this  state;  that  the  plaintiff  wa» 
appointed  such  guardian  on  the  1st  day  oC 
July,  1895,   by  the  surrogate  court  for  the 
county  of  Livingston,  in  the  state  of  New 
York.    The  finding  then  proceeds:     "(6)  It 
was  admitted  that  at  the  time  of  the  appoint- 
ment of  the  respondent  as  such  guardian  the 
said  Ferdinand  Ward  was,  and  for  a  long  time 
had  been,  a  legal  resident  of  the  state  of  New 
York,  and  that  at  the  time  of  the  appointment 
of  the  petitioner  as  aforesaid  the  residence  of 
said  Ferdinand  Ward  was  Oeneseo.  New  York. 
(7)  Excepting  as  above  stated,  no  evidence  wa» 
offered  at  said  hearing  by  either  of  the  parties 
to  said  proceeding.    (8)  From  the  facta  set 
forth  in  said  return,  I  find  it  to  be  for  the  best 
interest  of  said  minor  child  that  he  remain  i» 
the  care  and  custody  of  the  respondent    (9> 
Upon  said  hearing,  counsel  for  the  petitioner 
claimed,  as  matters  of  law,  that  the  appoint- 
ment of  the  respondent  as  guardian  as  aforesaid 
was  void,  and  that  because  the  said  Ferdinand 
Ward,  at  the  time  of  said  application  and  ap- 
pointment of  the  respondent,  was  a  legal  resi- 
dent of  New  York  state  as  aforesaid,  said  court 
of  probate  of  Thompson  had  no  jurisdiction  of 
the  subject-matter  of  said  application  and  ap- 
pointment, and  that  the  same  was  of  no  effect^ 
and  that,  because  of  said  appointment  of  the 
petitioner  by  said  surrogate  court  of  New  York, 
state  as  aforesaid,  it  was  the  duty  of  the  court, 
upon  the  facts  set  forth  in  said  return  to  said 
writ,  to  award  the  custody  of  said  minor,  Clar- 
ence Ward,  to  the  petitioner."    The  said  Judge- 
found  the  issue  for  the  defendant,  denied  tbe- 
writ,  and  remanded  the  said  Clarence  Ward  to^ 
the  care  and  custody  of  the  defendant.    From 
that  judgment  the  plaintiff^  has  .appealed  U>> 
this  court. 

JfdMrt.  William  C.  Case  and  Wllliaaa. 
S.  Case,  for  appellant: 

The  legislature  meant  in  its  use  of  the  word 
"residing,"  domlcil,  and  not  mere  residence,, 
between  which  there  is  quite  a  difference. 

8alem  v.  Lyme,  29  Conn.  74. 

The  domicil  of  a  legitimate,  unemandpated 
minor  is,  if  his  father  be  alive,  the  domicil  of 
the  latter. 

Cannon^s  BitaU,  15  Pa.  Co.  Ct.  812;  Blum- 
enihal  v.  TannenhoU,  81  N.  J.  £q.  194. 

The  domicil  of  Clarence  Ward  was  the- 
domicil  of  his  father,  Ferdinand,  '*for  the 
domicil  of  the  unemancipated  minor  ia  always* 
that  of  his  father." 

5  Am.  &  Eng.  Enc.  Law,  p.  866,  and  cases- 
there  cited;  Lamar  v.  Micou,  112  U.  6.  452, 
28  L.  ed.  751. 

A  bare  contract  by  the  father  with  a  third 
person  that  the  latter  shall  have  the  custody  of 
the  former's  child  is  in  the  nature  of  a  mere 
consent,  and  may  be  revoked  by  the  father. 
He  is  therefore  entitled,  on  habeas  corpus,  to 
have  the  child  delivered  over  to  him. 

9  Am.  &  Eng.  Enc.  Law,  p.  240.  and  cases, 
there  cited;  17  Am.  &  Eng.  Enc.  Law,  p.  870. 
and  cases  there  cited;  Johnson  y.  Terry ^  84 
Conn.  263. 

Courts  of  probate  are  courts  of  inferior  juris- 
diction and  their  decrees  are  never  conclusive 
of  jurisdictional  questions.    Their  judgments 
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may  always  be  attacked  collaterally  for  want 
of  lorisdictiOD. 

Sears  v.  Terry,  26  Conn.  278;  Fini  NaU 
Bank  y.  Bakom^  85  Conn.  859,  and  authorities 
there  dted;  Culuf$  Appeal,  48  Godd.  178. 

If  Mr.  Eelsey  is  the  le^al  guardiao  of  Clar- 
ence he  has,  by  virtue  of  his  office,  certain  du- 
ties and  rights  in  relation  to  this  minor,  the 
▼ery  first  of  which  is  the  right  to  his  custody, 
and  the  duty  to  enforce  this  right 

This  right  can  only  be  enforced  by  a  writ  of 
habeas  corpus. 

WUliamdon's  Case,  26  Pa.  9,  67  Am.  Dec. 
374;  Peaj^,  Trainer,  v.  Cooper,  8  How.  Pr. 
288. 

Meeers,  Charles  E.  Perkineand  Charles 
£•  Searls*  for  appellee: 

The  best  interest  of  the  minor  is  always  the 
paramount  question  in  proceedings  by  writ  of 
habeas  corpus. 

Church,  Habeas  Corpus,  ed.  1886,  chap.  81, 
see  particularly  J§  488,  441,  442,  446.  447;  9 
Am.  A  £ng.  £nc.  Law,  p.  248;  Hueeey  v. 
Whiting,  145  Ind.  580;  NiekoU  v.  Giles,  2 
Root,  461;  Johnson  v.  Terry,  84  Conn.  259. 

The  granting  of  the  relief  asked  for  by  the 
petitioner  is  always  a  matter  of  discretion. 

Church.  Habeas  Corpus,  §  443,  and  other 
sections  above  cited;  9  Am.  &  £ng.  Enc.  Law, 
p.  245. 

The  office  of  the  writ  is  to  release  from  ille- 
gal restraint,  and  when  such  is  disproved,  the 
writ  has  performed  its  functions  and  jurisdic- 
tion ceases. 

9  Am.  &  Eng.  Enc.  Law,  p.  242,  and  fol- 
lowing. 

The  courts  are  not  bound  to  deliver  the 
minor  over  to  the  custody  of  any  particular 
person. 

Church,  Habeas  Corpus,  §  445;  9  Am.  & 
Eng.  Enc.  Law,  pp.  245,  246. 

It  is,  to  say  the  least,  doubtful  whether  a 
guardian  appointed  in  another  state  can  bring 
a  suit,  as  guardian,  in  the  courts  of  this  state. 
He  is  in  the  same  position  as  an  administrator. 

BmUh  V.  Madden,  78  Fed.  Rep.  888. 

Andrews,  Ch.  J.,  deliverefl  the  opinion  of 
the  court: 

Two  errors  are  insisted  on:  (1)  That  the 
judge  erred  in  holding  that  the  question  of  the 
interest  of  the  minor  could  affect  the  right  of 
the  plaintiff  to  the  custody  of  his  ward;  (2) 
that  the  judge  erred  in  overruling  the  claims  of 
the  plaintiff  that  the  appointment  of  the  de- 
fendant as  guardian  was  void  for  the  reason 
that  the  court  of  probate  in  the  district  of 
Thompson  bad  no  jurisdiction  to  make  the  ap- 
pointment. 

Most  of  the  argument  which  is  made  in  be- 
half of  the  plaintiff  seems  to  us  to  be  misap- 
plied. The  contention  here  is  not  between  the 
father,  on  the  one  hand,  and  a  stranger,  as 
guardian,  on  the  other,  but  between  two  guar- 
dians,—one  appointed  by  a  court  at  the  place 
where  the  minor  has  had  his  actual  dwelling 
plaoe  for  six  or  eight  years,  and  the  other  by  a 
court  at  the  place  where  it  is  said  the  technical 
domicil  of  the  minor's  father  is.  This  writ, 
if  granted,  would  not  put  the  minor  into  the 
care  and  custody  of  his  father,  but  Into  the 
hands  of  an  utter  stranger  in  fact,  as  well  as  in 
blood,  who,  although  a  fit  man  to  be  a  guar- 
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dian,  can  have  no  kindness  or  affection  for  the^ 
minor,  nor  for  whom  can  the  mioor  have  any 
affection  or  good  will.     Prima  facie,  it  is  true, 
a  father  has  the  legal  rigtit  to  the  custody  of  his- 
minor  child.    But  he  has  no  absolute  right, 
which  he  can  at  his  own  will  transmit  to  an- 
other,  to   the  detriment  of  the  child.    Tlie- 
pUiDtiff  was  appointed  guardian  of  the  person 
of  Clarence  Ward  by  a  court  in  the  state  of 
New  York  on  the  appUcatioo,  as  the  record 
shows,  of  Ferdinand  Ward,  the  father  of  Clar- 
ence.   By  that  appointment,  made  on  that  ap- 
plication, it  is  very  likely  that  the  father  haa 
excluded  himself  from  the  right  to  claim  the- 
custody  of  his  son.    It  is  certain  that  the  ap- 
pointment of  the  plaintiff,  made  on  that  appli- 
cation, gains  therefrom  no  added  merit  or 
force.    The  stress  of  the  argument  made  here, 
that  the  parental  relation  ought  to  control,  ha» 
nothing  to  rest  upon.    But  were  it  otherwise, 
and  the  case  was  between  the  father  and  a 
guardian,  we  think  the  court  did  not  err  ia 
considering  the  interest  of  the  minor,  in  deter- 
mining into  whose  hands  he  should  be  placed. 
''While  it  is  the  strict  legal  right  of  the  pa- 
rents, and  those  standing  in  loeo  parentis,  to- 
have  the  custody  of  their  infant  children,  aa 
against  strangers,  a  court  will  not,  on  habeaa 
corpus,  regard  this  right  9s  controlling,  when 
to  do  so  it  would  imperil  the  personal  safety, 
morals,  health,  or  happiness  of  a  child  in  con- 
troversy.   The  right  of  the  father  or  mother 
to  the  custody  of  their  minor  children  is  not  an 
absolute  right  to  be  accorded  to  them  under 
all  circumstances  for  it  may  be  denied  to  either 
of  them,  if  it  appears  to  the  court  that  the  pa- 
rent, otherwise  entitled  to  this  right,  'is  unfit 
for  the  trust.'    And  in  contests  between  par- 
ents and  third  persons  as  to  the  custody  of  ik 
child  of  such  parents  the  opinion  is  now  al- 
most universal  that  neither  of  the  parties  has- 
any  rights  that  can  be   allowed  to  militate 
against  the  welfare  of  the  infant.    The  para- 
mount consideratibn  is  what  is  really  demanded 
by  its  best  interests.    And  the  rule  is  virtually 
the  same  in  contentions  between  parents  for 
the  possession.    The  court  is  not  bound  to- 
award  the  custody  to  either  contending  party 
in  such  controversies,  but  may.  subject  to  the- 
welfare  and  best  interests  of  the  child,  award 
it  to  a  third  party.    The  child  in  conientiona 
of  this  kind  has  the  right  to  the  court's  pro- 
tection against  'such  misfortunes  of  its  parents, 
or  the  influences  of  such  gross  or  immoral 
practices  in  their  lives,  as  will  seriously  imperil 
Its  life,  health,  morals,  or  personal  safety.' 
But  what  measure  of  wickedness  or  profligacy 
on  the  part  of  the  parent  will  be  sufficient  to 
warrant  the  court  in  depriviner  the  parent  of 
his  natural  right  to  the  possession  of  his  minor 
child  must  necessarily  depend  upon  the  facts 
and  circumstances  of  each  particular  case."' 
Church,  Habeas  Corpus,  §  440.    Authoritiea 
to  support  the  rule  thus  expressed  may  be  al- 
most indefinitely  cited.    Thus,  in  Richards  v. 
Collins,  45  N.  J.  Eq.  288,  it  is  said:    "In  resolv- 
ing the  general  question  of  what  will  best  sub- 
serve the  interest  and  happiness  of  the  child, 
its  own  wish  and  choice  may  be  consulted  and 
given  weight,  if  it  be  of  an  age  and  capacity 
to  form  a  rational  judgment.    There  is  no- 
fixed  age  which  capacitates  such  choice.    IS 
depends  upon  the  extent  of  its  mental  devel- 
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opment.    •    •    •    The  wishes  of  children  of 
sufficient  capacity  to  form  them  are  given  es- 
«)ecial  consiaeration.  where  parents  have  for  a 
length  of  time  voluntarily  allowed  their  chil- 
<lren  to  live  in  the  family  of  others,  and  thus 
form  home  associations  and  ties  of  affection 
for  those  having  theit  care  and  nurture,  and 
when  it  would  mar  the  happiness  of  the  chil- 
•dren  to  sever  such  ties.    The  relation  of  par- 
ent and  child  is  regarded  as  not  fully  charac- 
terized hy  the  relative  duties  or  service  and  sup- 
port.   Nature*s  provision  of  mutual  affection 
•commonly  exists  as  the  incentive  to  parental 
«nd  filial  duty  and  the  bond  of  family  union. 
It  is  the  instinct  of  childhood  to  attach  itself 
«nd  cling  to  those  who  i)erform  toward  it  the 
parental  office;  and  they  become  endeared  to 
{t  by  ministering  to  its  dependence.     A  parent, 
by  transplanting  his  offspring  into  another 
family  and  surrendering  all  care  of  it  for  so 
long  a  time  that  Its  interests  and  affections  all 
attach  to  the  adopted  home,  may  thereby  se- 
riously impair  his  right  to  have  back  its  cus- 
tody by  juaicial  decree.    In  a  controversy  over 
its  possession,  its  welfare  will  be  the  para- 
mount consideration  in  controlling  the  discre- 
tion of  the  court.    The  strict  right  of  the  par- 
ent will  be  passed  by,  if  a  ludgment  In  observ- 
ance of  such  riffht  would  substitute  a  worse 
for  a  better  condition."    In  Be  O^Neal,  8  Am. 
Law  Rev.  578,  Judge  Hoar  gave  this  opinion: 
'''Suppose  by  a  pure  misfortune,  as  insanity,  or 
beinff  cast  away    ...    a  father  has  left  his 
child  destitute  and  dependent  upon  charity, 
does  that  give  the  child  the  right  to  form  such 
new  relations  as  to  take  from  the  father  the 
right  to  the  custody  of  the  child?    Upon  the 
best  reflection,  I  am    satisfied  that  it  does. 
When  the  father,  by  misfortune,  is  compelled 
to  leave  the  child  utterly  helpless,  the  child 
ought  to  be  considered  as  emancipated  by  the 
father.    If    .    .     .    the  child  has  made  new 
relations  in  life,  so  deep  and  strong  as  to  change 
its  whole  nature  and  character,  the  father  has 
no  right  to  reclaim  it.    I  am  satisfied  that  this 
is  a  sound  proposition.    The  child  is  not  the 
father's  property.    It  is  a  human  being,  and 
has  rights  of  its  own.    The  father  has  a  right 
to  the  custody  of  his  child, because, from  general 
experience,  the  natural  and  trained  affections 
of  the  child  attach  to  the  father  and  those  of 
the  father  to  the  child.    If  the  father  has  left 
the  child  at  an  age  too  early  for  it  to  remember 
him,  and  it  is  placed  in  circumstances  so  that 
it  roust  perish  unless  cared  for,  and  other  per- 
sons have  expended   money  and  become  at 
tached  to  the  child,  and  the  child  has  formed 
auch  associations  as  cannot  be  severed  without 
injury  to  it,  then  the  father  has  no  legal  right 
to  sunder  those  ties.    .    .    .    It  is  within  the 
Judicial  duty  of  the   court  to  determine  that 
the  assent  of  the  father  has  been  given  to  the 
arrangement,    which    cannot    be    terminated 
without  injury  to  the  child.    This  principle 
would  apply  under  the  same  circumstances  if 
a  father  became  insane.     A  human  being  can- 
not be  treated  like  a  piece  of  property."    In 
i^tate.  Lynch,  v.  Bratton  (Del.)  15  Am.  Law 
Reg.  N.  8.  850,  ihe  court  uses  this  iRUguage: 
*'The  father's  right  [to  the  custody  of  his  in- 
fant childj  is  not  absolute  or  unqualified.    He 
may  relinquish  or  forfeit  it  by  contract,  by 
his  bad  conduct,  or  by  his  misfortune  in  be- 
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ing  unable  to  give  it  proper  care  and  lupport 
Where  a  father  has,  through  his  fault  or 
his  misfortune,  lost  or  forfeited  his  right,  and 
subsequently,  bv  reformation  or  otherwise, 
reinstates  himself  in  a  position  to  properly 
care  for  and  maintain  his  child,  his  right  does 
not  necessarily  revive,  but  a  court,  upon  habeas 
corpus,  will  exercise  a  sound  discretion  in 
view  of  all  the  circumstances  with  reference 
to  the  welfare  of  the  child  itself."  On  a  hearing 
of  a  habeas  corpus  relative  to  the  possession 
of  a  child,  the  question  is  one  of  discretion, 
and  the  further  question  whether  the  father 
is  the  proper  person  to  have  the  care  of  it  ia 
legitimate.  Johnson  v.  Terry^  84  Conn.  262; 
Chapsky  v.  Wood,  26  Kan.  650,  40  Am.  Rep. 
831;  Mercein  v.  People,  25  Wend.  64.  85  Am. 
Dec.  658; .  Vereer  v.  Ford,  87  Ark.  27;  9  Am. 
&  Eng.  Bnc.  Law,  p.  243;  Prime  v.  Fiwte,  63 
N.  H.  52;  Be  Ooldsteorthy,  L.  R.  2  Q.  B.  Div.  75. 

The  court  of  probate  in  Thompson  had  ju- 
risdiction to  appoint  a  guardian  to  Clarence 
Ward.  His  actual  stated  residence  was  in 
that  district.  General  Statutes,  §§  458,  459, 
use  the  word  "resides"  in  this  sense,  rather 
than  in  the  sense  of  strict  technical  domicfl. 
Denelow  v.  Ounn,  67  Conn.  861.  In  other 
sections'  of  our  statutes,  generally,  the  word 
"reside"  is  used  in  a  senae  which  inclndes  all 
who  are  the  actual,  stated  dwellers  in  anj 
given  place,  even  though  they  may  have  a 
technical  domicil  elsewhere.  Tate  y.  We$i 
Middle  School  Diet.  50  Conn.  489,  18  L.  R 
A.  161;  Connecticut  Hoepital  far  Insane  t. 
BrookflM,  60  Conn.  1. 

There  ie  no  error. 

The  other  Judges  concur. 


Leonard  D.  FISE  ei  aU 

V, 

City  of  HARTFORD. 

(89  Coon.  876^) 

A  riparijui  owner  has  no  rl^ht  to  havo 
the  eefraflTo  of  a  citjr  tamed  into  the 
stream  aboTO  bis  mill  instead  of  being  di- 
verted elsewhere,  although  from  one  third  to  one 
half  of  the  stream  baa  been  taken  by  the  dtj 
without  riffbt  and  has  entered  the  seweraire  avs- 
tem;  but  the  disposal  of  the  sewage  to  under  tlie 
control  of  the  city,  and  the  remedy  of  the  riparian 
owner  for  wrongfully  taking  the  water  ia  by  si^ 
tlon  for  damages  or  by  in]anctV>n. 

(July  13, 1887.) 

RESERVATION  by  the  Superior  Court  for 
Hartford  County  for  the  opinion  of  the 
Supreme  Court  of  Errors  in  a  suit  brought  to 
enJQin  defendant  from  interfering  with  com- 
plainants' right  to  the  flow  of  water  in  a  river. 
Judgment  for  defendant  advieed. 

The  facts  are  stated  in  the  opinion. 

Messre/Rohinson  ft  Robinson  and  Will* 
iam  F.  Henney*  for  plaintiffs: 

Unless  the  city  proceeds  under  the  act  of 
1882  it  has  no  right  to  proceed  at  alL 

NoTS.— As  to  the  diversion  of  streams  for  olty 
water  supply,  see  also  Haupt^s  Appeal  (Pa.)  8  L.  B. 
A.  686;  Rigney  v.  Taooma  Light  ft  W.  Oo.  (Wash.)  SB 
L.  R.  A.  425;  Tampa  Waterworks  Oo.  ▼.  CUne  (Via.) 
88  L.  B.  A.  87a. 
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That  ^neral  powers  to  protect  public  health 
and  build  sewers  do  not  coofer  upon  munici- 
palities the  right  to  take  innocent  lands,  water 
Tiffhta,  etc.,  is  Tery  clear.  The  power  calls  for 
a  special  grant,  and  provision  must  be  made 
in  the  grant  for  compensation. 

Catanagk  y.  Boiion,  189  Mass.  426,  52  Am. 
Rep.  716. 

The  diversion  of  the  stream  as  alleged  in  the 
1)111  is  not  an  abatement  of  a  public  nuisance. 

A  permanent  appropriation  of  innocent  land 
to  the  public  use  can  never  be  made  without 
-compensation. 

Be  Cheaebrovgh,  78  N.  T.  282. 

Municipal  authorities  themselves  cannot  ar- 
'biirarily  declare  a  thing  to  be  a  nuisance  until 
••uch  fact  has  been  lawfully  ascertained,  and 
"Chat  by  Judicial  adjudication. 

Tata  V.  Milwaukee,  77  U.  8.  10  Wall.  497. 
19  L.  ed.  984:  8alem  v.  Eastern  R,  Co.  08  Mass. 
^31,  96  Am.  Dec.  660;  StaU,  Neio  Jernu  R.  <t 
Tranep.  Co,,  v.  Jeney  City,  29  N.  J.  L  170; 
15  Am.  AEng.Enc.  Law, p.  1179,  note  1;  Tiede- 
<nan,  Pol.  Power,  p.  427. 

Even  an  express  power  to  abate  nuisances 
^doesn't  warrant  the  destruction  of  valuable 
property,  which  was  lawfully  erected,  or  any- 
thing that  was  erected  by  lawful  authority. 

Clark  V.  dyracfue,  13  Barb.  82;  People  v.  Al- 
tany,  11  Wend.  589,  27  Am.  Dec.  95. 

A  city  cannot  take  water  from  a  running 
-stream  for  purposes  of  health,  or  any  other 
public  purpose,  without  compensating  the 
millers  on  the  stream  who  are  entitled  to  the 
usufruct  of  the  water. 

Harding  v.  Stamford  Water  Co.  41  Conn.  87; 
Kellogg  t.  New  Britain,  62  Conn.  288;  Tiede- 
man.  Mun.  Corp.  §  854,  p.  729,  note  4. 

If  such  facts  were  pleaded  in  the  complaint 
«8  showed  as  a  matter  of  law  that  the  river 
was  a  nuisance,  that  could  not  be  set  up  by 
the  city  in  defense  of  this  proceeding,  because, 
if  the  stream  is  in  any  sense  a  nuisance,  it  is  so 
simply  because  of  the  city's  own  use  of  it 

Waffle  V.  New  York  C,  R.  Co,  58  Barb.  418; 
0*Brien  v.  8t,  Paul,  18  Minn.  176;  Govld  v. 
Booth,  66  N.  Y.  62;  Kobe  v.  Minneapolis,  22 
Minn.  159;  Tiedeman,  Muji.  Corp.  pp.  787, 
788;  Hannibal  v.  Riehards,  82  Mo.  880;  Weeke 
-w.  Milwaukee,  10  Wis.  269;  Finley  v.  Herehey, 
41  Iowa,  894. 

An  injunction  is  a  proper  remedy. 

6  Am.  &  Enff.  Enc.  Law,  p.  502,  notes  2  and 
9:  Tiedeman,  Mun.  Corp.  p.  787,  cote  1 ;  Hoi- 
ZingwDorth  d  K  Co.  v.  Foxhorovgh  Water  Sup- 
ply Diet.  165  Mass.  188;  Froprietore  cf  Mills  v. 
Braintree  Water  Supply  Co.  149  Mass.  478,  4  L. 
H.  A  272;  Hart  v.  Jamaica  Pond  Aqueduct 
Carp.  183  Mass.  488;  Cowdrey  v.  Woburn,  186 
Mass.  409;  Middleton  v.  Flat  River  Boom  Co. 
S7  Mich.  588;  Lyon  v.  McLaughlin,  82  Vt.  423; 
Danbury  d  N.  R,  Co.  v.  Norwalk,  87  Conn. 
109;  WoodniffY.  Catlin,  54  Conn.  277;  Mor- 

fan  V.  Danbury,  67  Conn.  484;  Lewis,  Em. 
>om.  8  641;  Imlay  v.  Union  Branch  R,  Co.  26 
Conn.  249,  68  Am.  Dec.  892;  Pumpelly  v.  Green 
Bay  d  M,  Canal  Oo,  80  U.  S.  18  Wall.  166, 20 
L.  ed.  557. 

Messrs,  Lewis  E.  Stanton  and  William 
^«  MeConTillet  for  defendant: 

The  interceptor  is  built  by  the  street  board 
under  the  ordinances  of  the  court  of  common 
council. 

L.R.  A. 


Charter  and  Ordinances,  pp.  271-281. 

The  interceptor  is  a  great  apftliance  or  struc- 
ture, which  is  built  under  the  health  laws. 

The  city  is  acting  under  its  police  powers; 
the  court  will  not,  by  injunction,  arrest  the 
city  when  proceeding  under  health  laws  and 
exercising  police  powers. 

Slaughter- Rouse  Cases,  88  U.  S.  16  Wall.  36, 
21  L.  ed.  894;  Mugltrv.  Kansas,  128  U.  S.  628. 
81 L.  ed.  205;  Munn  v.  lUinois,  94  U.  8. 124,  24 
L.  ed.  88. 

Offensive  trades  may  be  prohibited  as  public 
nuisances,  and  private  parties  are  not  entitled 
to  damages  for  the  destruction  of  their  busi- 
ness. 

Taunton  V,  Taylor,  116  Mass.  254;  Water- 
town  V.  Mayo,  109  Mass.  815, 12  Am.  Rep.  694; 
Com.  V.  Alger,  7  Cush.  52. 

It  makes  no  difference  how  the  nuisance 
originated.  The  city  must  abate  it.  and  it 
ou^bt  not  to  be  arrested  by  a  court  of  equity 
in  Its  attempt  to  do  so. 

Re  Cheesebrovgh,  78  N.  T.  232;  Russell  v. 
New  York,  2  Denlo,  461;  Berthoffy.  QReiUy, 
74  N.  Y.  509,  80  Am.  Rep.  828;  Morgan  v. 
Danbury,  67  Conn.  484;  Wood,  Nuisances, 
§i§  743,  745;  Northern  Transp.  Co,  v.  Chicago, 
99  U.  S.  635.  25  L.  ed.  836;  Baker  v.  Boston, 
12  Pick.  184,  22  Am.  Dec.  421. 

Injury  to  private  parties  in  such  a  case  is 
damnum  absque  injuria;  no  private  property  is 
taken  by  the  construction  of  the  interceptor. 

Morgan  y.  Danbury,  67  Conn.  484;  Morgan 
V.  Binghamtoh,  102  N.  T.  500;  Northern 
Transp.  Co.  v.  Chicago,  99  U.  S.  635,  25  L.  ed. 
SSeiAtwaterY.  Canaitdaigua,  124  N.  Y.  602; 
Cooley,  Const.  Lim.  pp.  542-544. 

Even  if  the  plaintiffs  are  entitled  to  compen- 
sation they  have  not  sought  the  proper  rem- 
edy. Court  will  not  issue  an  injunction  to 
prevent  the  city  from  laring  out  a  street;  even 
if  a  private  party  be  injurea  to  some  extent  his 
remedy  is  not  in  equil  v. 

Fellowes  v.  New  liaven^  44  Conn.  240,  26 
Am.  Rep.  447;  Woodruff  v.  Catlin,  54  Conn. 
297;  Hotey  v.  Mayo,  43  Me.  822;  Benjamin  v. 
Wheeler,  8  Gray.  409;  Diamond  Match  Co.  v. 
New  Haven,  55  Conn.  510;  Judge  v.  Meriden, 
38  Conn.  90;  Torbush  v.  Norwich,  88  Conn. 
225,  9  Am.  Rep.  895;  Jeweti  v.  New  Haren,  38 
Conn.  868, 9  Am.  Rep.  382;  Mead  v.  New  Haven, 
40  Conn.  72,  16  Am.  Rep.  14;  Healey  v.  New 
Haven,  47  Conn.  805. 

An  injunction  ought  not  to  be  granted  in 
this  cause,  for  the  reason  that  the  plaintiffs^ 
right  is  doubtful,  and  they  have  full  snd  ade- 

Suate  remedy  at  law  for  any  consequential 
amages  which  mav  be  inflicted  upon  them. 

Hawley  v.  Bearduey,  47  Conn.  571;  Dodd  v. 
Hartford,  26  Coon.  282;  Sheldon  v.  Centrs 
School  Diit.  25  Conn.  224;  Qould,  Waters, 
§212,  and  note. 

The  city  is  acting  under  its  powers  to  sup- 
press a  public  nuisance.  The  prompt  and  im- 
mediate use  of  the  interceptor  is  of  the  highest 
public  importance.  Courts  will  not  for  light 
reasons  interfere  with  cities  which  are  engaged 
in  suppressing  nuisances. 

Dill,  Mun.  Corp.  §§  308-812;  Atty.  Gen.  v. 
Steward,  20  N.  J.  Eg.  415;  Cleveland  v.  Citi- 
zens Gaslight  Co.  20  N.  J.  Eq.  201;  Marfan  v. 
Danbury,  67  Conn.  484;  Raymond  v.  Ftsh,  51 
Conn.  80,  50  Am.  Rep.  8;  Gilpin  j,  Ansonia^ 
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68  Conn.  72;  NeiD  Britain  v.  8arffent,^  Conn. 
137;  Sedgw.  Damages,  'lOO;  Heinemann  v. 
Beard,  60  N.  Y.  27;  WiiYtf  v.  Miller,  71  N.  Y. 
188.  27  Am.  Bep.  18;  SchiU  Y.  Brokhahu9,  80 
N.  Y.  620. 

Torrance,  J.,  delivered  the  opinion  of  the 
court: 

To  the  original  complaint  in  this  case  (which 
sought 'to  eojoin  the  defend  ant  from  diverting, 
in  the  manner  therein  alleged,  the  flow  of 
water  into  Park  river)  a  demurrer  was  filed, 
and  sustained,  with  leave  to  amend.  The  com- 
plaint was  then  amended:  a  demurrer  thereto 
was  filed;  and  thereupon  the  questions  arising 
upon  hoth  demurrers  were  reserved  for  the  ad- 
vice of  this  court  As  the  determination  of  the 
questions  arising  upon  the  demurrer  to  the 
amended  complaint  disposes  of  the  case  re- 
served, it  will  he  unnecessary  to  consider 
those  arising  upon  the  demurrer  to  the  original 
complaint.  The  amended  complaint  consists 
of  two  counts. 

The  substance  of  the  material  parts  of  the 
first  count,  by  paragraphs,  may  be  stated  as 
follows:  (1)  The  plaintiffs  are  the  owners  of 
a  valuable  mill  property  on  Park  river,  in  the 
city  of  Hartford,  with  mills  upon  both  sides  of 
the  river,  one  upon  Elm  street,  and  the  other 
immediately  opposite,  upon  Wells  street.  Thev 
are  the  owners,  at  that  point  and  for  a  consid- 
erable space  upon  each  side  of  it,  of  the  banks 
of  the  river  and  of  its  bed,  and  the  exclusive 
owners  of  the  water  privileges  at  that  point. 
(2)  The  water  power  available  at  this  point  to 
the  plaintiflFs,  by  means  of  their  dam,  is  equiv- 
alent to  about  200  horse  power  upon  the  aver- 
age. (8)  The  water  privilege  is  an  ancient  one, 
having  been  established,  used,  and  occupied  as 
such  for  more  than  250  years.  (4)  The  value 
of  the  mill  propertv  in  connection  with  the 
water  privilege  is  $250,000,  and  the  plaintiffs 
have  established  a  large  and  profitable  business 
thereon  as  millers,  and  the  water  power  is  suf- 
ficient, without  the  assistance  of  steam,  to  carrv 
on  the  entire  business  of  the  plaintiffs  as  such 
millers.  (5)  The  defendant  is  the  owner  of  a 
large  and  important  system  of  reservoirs,  for 
the  use  of  the  citizens  of  Hartford,  for  domes- 
tic and  other  purposes.  The  water  of  all  these 
reservoirs  is  communicated  to  a  certain  dis 
tributing  reservoir,  whence  by  leading  pipes  it 
is  carried  to  the  streets,  houses,  stores,  and 
lands  in  the  city,  and  is  thence  nearly  in  whole 
returned  to  Park  river,  above  the  plaintiff's 
dam,  by  the  present  drains,  pipes,  and  sewers 
of  the  city,  and  is  thereby  made  available  to 
the  plaintiffs  in  the  use  of  their  said  water 
privilege.  (6)  All  the  water  collected  and  car- 
ried by  the  city  in  all  of  said  reservoirs  is  from 
brooks,  streams,  and  springs  which  are  trib- 
utary to  Park  river,  to  the  entire  current 
and  flow  of  which  river  the  plaintiffs  are  en- 
titled, bv  their  mill  and  riparian  ownership 
aforesaia.  (7)  Since  the  introduction  of  the 
system  of  water  supply  by  said  city,  referred 
to  in  paragraph  5,  down  to  the  present  time, 
the  water  collected  in  such  reservoirs,  as  they 
were  severally  completed  and  put  in  operation, 
has  been  largely,  if  not  entirely,  returned  to 
said  river,  and  made  available  for  the  uses  of 
plaintiffs  in  the  enjoyment  of  the  said  mill 
privilege,  as   set  forth  in    paragraph  6.     '*(8) 
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The  said  city  has  recently,  to  wit,  within  about 
a  year  from  the  date  of  this  complaint,  built 
and    completed    a   reservoir  in  the  town  of 
Bloomfleld,  known  as  the  'Tumbledown  Brook. 
Reservoir/  of  very  extensive  area,  in  which 
the  said  city  has  accumulated,  and  still  contin- 
ues to  accumulate  and  hold,  vast  quantities  of 
water  from  the  watershed,  streams,  brooks» 
and  springs  tributary  to  said  Park  river,  and 
to  whose  usufruct  the  plaintiffs  are  entitled  as 
aforesaid,   and   has  connected   the   same  by 
canals  with  said  distributing  reservoir,  whence 
the  said  water  is  returned  to  said  river,  and 
made  available  for  the  uses  of  the  plaintiffs- 
in    their   mill  work,  as  set  out  in  paragraph 
flf th.    (9)  The  surface  water  flowing  from  all 
points  this  side  of  the  distributing  reservoir 
now    finds  its   way,  either  by  direct  surface 
flowage,  or  by-  the  existing  drains,  pipes,  and* 
sewers  of  the  city,  into  Park  river.    Some  small 
portion  of  said  surface  water,  however,  and 
also  a  small  portion  of  the  water  brought  fron^ 
the  reservoirs,  is  carried  into  Park  river  be- 
low the  complainants*  dam,  and  into  the  Con- 
necticut."   (10)  The  city  is  now  constructing- 
an*  immense  intercepting  sewer,  designed  to 
divert,  and  which  will  divert,  all  the  water  now 
conveyed  by  pipes,  drains,  and  sewers,  and  by 
surface  flow  into  Park  river,  above  plaintiff'a- 
dam,  away  from  Park  river,  into  the  Connecti- 
cut river;  and  it  intends  to  and  will  whollv  di- 
vert said  water,  as  aforesaid,  unless  restrained 
by  injunction.  '  '(11)  The  proposed  intercepting: 
sewer  is  partfcularly  described  in  an  exhibit 
which,  by  reference,  is  made  part  of  this  com- 
plaint, and  will  be  filed  in  court  as  'Exhibit 
B.'"    (12)  This    diversion  will   deprive   thfr 
plaintiffs  of  the  use  of  from  one  third  to  one- 
half  the  volume  of  water  whose  usufruct  be- 
longs to  them,  and  will  be  a  great  and  irrepar- 
able injury  and  damage  to  them.    (18)  By  aa 
act   of  the  general  assembly  passed   at  it» 
session  in  1882,  authority  was  given  to  the  city 
to  take,  occupy,  and  appropriate  any  stream, 
or  part  of  a  stream,  running  in  or  through  said 
city,  and  to  remove  dams,  walls,  and  other  ob- 
structions to  the  free  and  healthful  flow  of  such 
stream,  or  part  of  a  stream,  and  to  raise  said 
dams  and  to  build  other  dams  where  the  public- 
health  or  convenience  may   require,  and  to* 
cause  it  to  flow  through  a  sewer  or  other  aque- 
duct built  in  or  upon  the  bed  of  said  stream,  or 
laid  in  the  earth  in  or  near  the  bank  thereof; 
or  bv   said    act  it  was  required  that  the  city 
should  agree,  if  possible,  with  parties  interested, 
upon  the  damage  on  account  of  such  improve- 
ment: and,  if  unable  to  so  agree,  that  the  city 
should  have  the  damages  appraised,  and  paid 
in  the  manner  prescribed  in  said  act.    (14)  Id 
March,   1894,   the    plaintiffs   presented  their 
claim  for   damages  in  the  manner  prescribed 
by  said  act  to  the  proper  authority;  but  neither 
tfie  city,  nor  anyone   in  its  behalf,  has  "ever 
made  any  offer  to  compensate  to  any  extent 
the  plaintiffs  for  the  damages  which  will  arise- 
frora  said  so-called   'improvement,'  nor  have 
thev    agreed   or  attempted  to  agree  with  the 
plaintiffs  upon  such  damages,  although  fre- 
quently   requested    by    the    plaintiffs."    (15> 
Neither  the  city,  nor  anyone  in  its  behalf,  has 
taken  any  of  the  steps  in  said  act  prescribed,  or 
otherwise,  to  have  the  plaintiffs'  damages  afore- 
said ascertained  or  appraised;  but  it  "threatens- 
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to  contiDue  the  building  aod  completioQ  of  said 
iDterceptiDg  sewer,  and  to  divert  from  said 
fiiream  of  water,  and  from  plaintifta'  use, 
Dearly  one  half  of  its  flow  and  current,  without 
Aoy  compensation  whatsoever  to  the  plaintiffs 
for  their  damages  resulting  from  said  so  called 
improvement.  '  (16)  Such  diversion  will  in- 
jure the  plaintiffs  to  the  amount  of  at  least 
^lOO.OOO.  (17)  If  the  city  does  what  it  threat- 
«ns  to  do,  without  agreeing  with  the  plaintiffs 
.as  to  their  damages,  or  haviD^  the  damages  ap- 
praised and  paid,  the  in  Junes  inflicted  upon 
the  plaintiffs  will  be  irreparable  and  incapable 
•of  estimate,  and  plaintiffs  will  be  without  ade- 
4iuate  remedy.  (18)  On  the  24th  of  July.  1893, 
the  common  council  of  the  city  were  of  opin- 
ion, and  expressed  that  opinion  by  action  at 
4hetime,  *'that  the  proper  sewage  of  the  city 
xequired  the  diversion  of  the  water  from  Park 
river/'  and  then  passed  certain  votes,  "whose  ef- 
fect will  be  to  cause  a  large  part  of  such  stream 
which  now  flows  into  the  natural  channel  of 
«aid  river  to  flow  th  rough  a  sewer  to  be  built  in 
part  in  and  upon  said  bed  of  said  such  stream, 
Aod  in  part  upon  either  bank  thereof."  (19)  On 
the  same  day  the  court  of  common  council 
"passed  a  vote  proposing  said  so-called  'im- 
provement,' and  referred  the  sime  to  the  board 
of  street  commissioners  and  the  said  court  of 
-common  council  and  the  said  board  of  street 
•commissioners  prepared  adescriptive  survey  of 
the  improvement  proposed,  with  a  careful  esti- 
mate of  the  cost  of  completing  the  same/'  (20) 
In  February,  1894,  the  board  of  street  commis- 
sioners gave  proper  notice  of  a  time  and  place 
for  hearing  all  parties  interested  in  said  im- 
provement, and  the  plaintiffs  appeared  at  the 
proper  time  and  place,  and  made  their  claims 
to  said  board  for  the  damages  which  would 
'be  'caused  to  them  by  said  improvement, 
-and  the  consequent  diversion  of  water  as  afore- 
said. (21)  At  said  meeting  no  agreement  was 
made  with  the  plaintiffs  with  reference  to  said 
•<iamage8.  The  relief  prayed  for  was  as  fol- 
lows: "The  plaintiffs  claim :  An  in  iu  net  ion 
jpstraining  the  defendant  city  from  diverting 
into  said  intercepting  sewer,  or  any  part  of  the 
«ame,  or  elsewhere,  the  present  current  and 
flow  of  water  into  said  Park  river,  at  and  above 
the  said  dam  of  plaintiffs,  whether  such  present 
current  and  flow  be  through  drains,  pipes, 
sewers,  surface  flowage,  or  otherwise,  until  an 
assessment  of  the  damages  resulting  to  plain- 
tiffs from  such  diversion  shall  have  been  as- 
sessed or  agreed  upon,  and  the  payment  thereof 
made  or  secured,  in  accordance  with  the 
•provisions  of  an  act  of  the  general  assemblv  en- 
titled 'An  Act  Granting^  Control  of  Park 
1^1  ver  to  the  City  of  Hartford,'  approved 
3l«rch  22, 1882." 

The  first  sixteen  paragraphs  of  the  first  count 
were  made  part  of  the  second  count,  and  the 
remainder  of  said  second  count,  with  the  re- 
Jief  prayed  for,  was  as  follows:    "(2)  The  de- 
fendant threatens  to  divert  from  said  stream 
•of  water,  and  from  the  plaintiffs'  use  there- 
•of,  nearly  one  half  of  its  flow  and  current, 
without  any  compensation  whatsoever  to  the 
plaintiffs  for  their  damages  directly  resulting 
from  said  so  called   'improvement.'    (8)  The 
diversion  of  said  water,  as  aforesaid,  by  the 
•<lefendant,  will  cause  an  irreparable  damage 
io  the  plaintiffs,  and  damages   incapable  of 
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estimate.  (4)  The  defendant  has  never  com- 
pensated nor  paid  in  any  way  the  plaintilTa 
for  the  accumulation  of  the  water  of  Tum- 
bledown Brook  Reservoir,  as  described  in  the 
eighth  paragraph  of  the  first  count,  nor  have 
they  attempted  to  agree  with  the  plaintiffs  as 
to  the  amount  of  said  damages.  (5)  Until  the 
plaintiffs  are  deprived  of  the  use  of  said  water, 
which  is  now  returned  to  them  as  hereinbefore 
set  out,  they  suffer  no  substantial  damage;  but 
when  said  wafer  is  carried  past  the  plaintiffs' 
dam,  as  proposed  by  the  construction  and  use 
of  said  intercepting  sewer,  as  aforesaid,  the 
same  will  be  of  great  and  irreparable  damage 
to  them.  (6)  For  the  accumulation  of  the 
waters  of  the  stream  and  its  tributary  springs 
and  brooks,  described  in  paragraphs  o  and  7  of 
the  first  count,  no  compensation  has  ever  been 
made  to  the  plaintiffs  on  their  predecessors  in 
the  ownership  of  the  mill  privilege  aforesaid. 

(7)  The  storage  capacity  of  said  reservoirs  is  as 
follows:  No.  1, 145  000,000 gallons;  No.  2, 284,- 
000,000  gallons;  No.  3,  146.000.000  gallons; 
No.  4,  601,000,000  gallons;  No.  6,  94,000.000 
gallons;  No.  6.  800,000,000  gallons.  No.  6  is 
Tumbledown  Brook  Reservoir.  The  average 
daily  consumption  of  said  water  by  the  defend- 
ant's water  department  is  about  7,000,000  gal- 
lons. The  plaintiffs  amend  the  prayer  for 
relief  by  making  the  same  as  it  now  stands 
paragraph  1  of  plaintiffs'  claims,  and  adding 
thereafter  the  following:  (2)  An  injunction 
restraining  the  defendant  city  from  diverting 
into  said  intercepting  sewer,  or  any  part  of  the 
the  same,  or  elsewhere,  the  present  current  and 
flow  of  water  of  the  said  Park  river  at  and 
above  said  dam  of  the  plaintiffs,  whether  sucik 
present  current  and  flow  be  through  drains, 
pipes,  sewers,  surface  flowage,  or  otherwise, 
until  the  injury  aforesaid  done  and  to  be  done 
to  the  plaintiffs  is  compensated  and  paid  for. 

(8)  Such  other  and  further  relief  as  may  to 
equity  pertain." 

After  the  complaint  as  thus  amended  was 
filed,  it  was  further  amended,  by  way  of  more 
specific  statement,  as  follows:  "The  plaintiffs 
herewith  amend  the  complaint  by  making  more 
specific  statement,  as  follows:  (1)  At  the  end 
of  paragraph  19  add  the  following:  The  ac- 
tion and  opinion  of  said  court  of  common  coun- 
cil referred  to  in  paragraphs  18  and  19  were 
expressed  by  certain  votes,  copies  of  which, 
with  the  subject-matter  and  the  correct  date 
thereof,  appear  in  tbe  annexed  journals  of  the 
board  of  common  council  and  the  board  of  al- 
dermen of  said  court,  which  are  marked  Ex- 
hibit *C'  and  'D,'  respectively,  at  pages  185- 
217,  inclusive,  and  251  of  Exhibit  C,  and 
pages  222,  836,  887,  446,  and  461  of  Exhibit 
D.  The  plans,  maps,  and  surveys  referred  to 
at  page  217  of  Exhibit  C  are  made  a  part  hereof 
by  reference,  the  same  being  in  the  possession 
of  the  defendant,  and  of  such  a  character  that 
the  plaintiffs  are  unable  to  file  the  snme.  The 
report  of  the  committee  with  the  resolution 
therein  submitted,  a  copy  of  which  appears  at 
pages  836  and  837  in  said  Exhibit  D.  is  still 
pending  in  said  court  of  common  council.  (2) 
At  the  end  of  paragraph  20  add  the  /oUowing: 
The  action  of  said  street  board  referred  to  in 
this  paragraph  was  pursuant  to  a  vote  of  said 
court  of  common  council,  a  copy  of  which, 
with  the  subject-matter  and  the  correct  date 
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thereof,  appears  in  said  Exhibit  C,  at  pages 
479-481,  inclusive.  A  copjof  the  publication 
of  the  resolution  therein  mentiooed,  so  far  as 
there  was  any  publication  thereof,  is  the  plain 
tiffs'  Exhibit  B.  A  copy  of  the  publication  of 
the  notice  given  by  said  street  board,  and  re- 
ferred to  in  this  para<rraph  with  the  correct 
date  of  such  publication,  is  hereto  annexed, 
and  marked  *£xhibitE.'" 

Exhibit  C  shows,  in  substance,  that  the  city, 
in  July,  1898,  resolved  to  construct  the  inter- 
cepting sewer  complained  of,  in  order  to  re- 
move what  is  called  in  said  exhibit  C  the  "Park 
river  sewage  nuisance/'  and  also  as  "an  im- 
provement to  the  city's  sewerage  system  in 
general."  Exhibit  D  shows,  in  subsraoce, 
that  in  July,  189^.  the  common  council  ap 
pointed  a  committee  to  ascertain  and  report 
the  probable  cost  of  extinguishing  the  flowage 
rights  of  the  plaintiffs,  and  of  acquiring  their 
entile  mill  property;  that  in  November  of  that 
year  said  committee  made  a  report,  and  asked 
for  further  power  in  the  premises.  This  report 
was  eventually  tabled  by  the  board  of  aldermen, 
in  March,  1^4,  and  so  remains.  Exhibit  E 
is  as  follows:  "Board  of  Street  Commission- 
ers, Hartford,  Conn.,  March  19,  1896.  This 
board  will  meet  Monday  evening,  March  19, 
1896,  at  7:80  o'clock,  to  hear  all  parties  inter- 
ested in  the  matter  of  damajses  for  the  right  of 
way  for  the  proposed  system  of  intercepting 
sewers  and  branches  thereof.  Parties  inter- 
ested are  invited  to  be  present  Charles  H. 
North  am,  President." 

So  far  as  it  is  deemed  necessary  to  set  out 
the  demurrers,  they  are  as  follows:  To  the 
first  count  "The  defendants  demur  to  the 
first  count  of  the  plaintiff's  complaint,  for  the 
following  reasons:  None  of  the  votes  or  reso- 
lutions passed  bv  the  court  of  common  council 
of  the  city  of  Hartford,  referred  to  in  para- 
graphs 18  and  19,  or  any  paragraph  of  tt)e  first 
count,  as  amended,  or  in  plaintiffs'  specific 
statement,  have  the  effect,  or,  as  matter  of  law, 
contain  any  vote  or  determination  of  the  com- 
mon council,  to  divert  any  part  of  the  Park 
river,  or  to  take  the  waters  of  said  river  out 
from  its  stream,  or  any  part  thereof,  or  cause 
it  to  flow  through  a  sewer  or  other  aqueduct 
built  in  or  upon  the  bed  of  such  stream,  or 
laid  in  the  earth  in  or  near  the  banks  thereof. 
It  does  not  appear  from  the  first  count,  or  any 
amendment  thereof,  that,  by  virtue  of  any  of 
said  votes  or  resolutions,  the  city  of  Hartford 
took  any  action  under  the  act  of  March  22, 
1882,  referred  to  in  said  count."  "Because  it 
appears  from  the  first  count,  as  amended,  that 
the  notice  or  notices  referred  to  in  paragraphs 
19  and  20  of  same,  as  amended  by  specific 
statement  orany  paragraph  of  said  count,  and 
the  action  of  any  of  the  board  of  street  com- 
missioners and  of  the  common  council  of  the 
city  of  Hartford,  were  each  and  all  of  them 
notices  or  action  in  relation  to  the  construction 
of  sewers  under  the  ordinary  regulations  pre- 
scribed by  law  relating  to  the  construction  of 
sewers  in  accordance  with  the  charter  of  the 
city,  and  were  not  either  notices  or  action  for 
anv  proceeding  under  the  act  of  March  22, 
1882,  and  were  not  part  of  any  proceedings  to 
divert  the  waters  of  Park  river  from  the  stream, 
or  to  carry  said  waters  in  anv  sewer  laid  in  its 
bed  near  either  of  its  banks,     "Because  it  does 
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not  appear  from  any  averments  in  the  fi rsi 
count  contained  that  the  special  act  of  March 
22,  1882,  has  any  application  to  the  building 
of  the  intercepting  sewer  described  in  the  first 
count."    To  the  second  count:    "The  defend- 
ant also  demurs  to  second  count  of  amended 
complaint,  for  the  following  reasons:     It  ap- 
pears from  the  second  count,  and  from  Tarioua 
paragraphs  thereof,  and  especially  from  par- 
agraph 10,  that  the  defendant  is  not  prfiposing- 
to  divert  Park  river,  nor  any  streams  of  water 
which  flow  into  the  same,  but  is  proposing 
merely  to  keep  sewage  out  of  Park  river,  to* 
turn  sewage   or  sewage  water  from  certain 
sewers  into  an  intercepting  sewer,   and  take- 
suid  sewage  into  the  Connecticut  river."     "It 
appears  from  the  second  count,  and  especially 
from  paragraph  10  of  original  complaint,  now 
made  part  of  second  county  that  the  acts  of  the* 
defendant  complained  of  are  done  in  the  course 
of  the  construction  of  a  certain  intercepting 
sewer  by  the  city  of  Hartford,  and  the  proposed 
use  of  the  same  in  order  to  turn  sewage  into^ 
the  Connecticut  river;  and  there  are  no  aver- 
ments in  the  second  count  which  tend  to  abow" 
that  such  construction  of  a  sewer  or  dtveraion 
of  sewage  on  the  part  of  the  defendant  ia  no- 
lawful.'"   The  defendant  demurs  to  the  relief 
demanded  in  second  count  of  complaint,  be- 
cause, upon  the  allegations  of  the  second  count, 
the  plaintiffs  are  not  entitled  to  the  relief  by- 
wi^  of  injunction  as  therein  sought"      "The 
defendant  demurs  to  the  entire  complaint  a» 
amended,  for  the  following  reasons:    Because- 
the  special  act  of  March  22,  1882,  and  found 
in  Special  Acto  of  1882  (page  419),  is  merely  » 
premissive  act,  authorizing  the  city  of  Hart- 
ford .to  do  certain  things  named  therein,  hut 
not  imposing  upon  the  city  of  Hartford  any 
obligation  to  take  action  under  the  same,  an^ 
because  said  act  has  no  application  to  the  build- 
ing of  said  intercepting  sewer,  or  to  any  dam- 
ages arising  therefrom."    *  'Because  the  city  or 
Hartford  has  full  right,  under  the  laws  of  the 
state,  to  abandon  all  action  under  the  act  of 
March  22.  1882,  and  also  to  resort  to  another 
method  of  drainage,  and  an  injunction  ought 
not  to  issue  in  order  to  restrain  it  from  per- 
forming its  duty  in  the  premises."    "Because, 
under  the  charter  of  the  city,  its  court  or  com* 
mon  council  is  vested  with  full  powers  to  pssy 
ordinances  for  laying  out  and  constructing- 
and  altering  public  sewers,  through  the  high- 
ways, streets,  including  turnpike  roads,  alleys, 
and  public  grounds  within  the  cit;^ ,  and  aW 
through  the  private  inclosures  within  the  same. 
And,  further,  by  said  charter  it  is  made  the 
duty  of  the  board  of  street  commissioners  of 
the  city  of  Hartford  to  cause  the  prompt  com- 
pletion of  all  necessary  repairs  of  streets,  high- 
ways, sewers,  and  public  works,  within  the 
limiits  of  the  streets,  highways,  and  thorough- 
fares of  the  city,  other  than  public  buildings.*^ 
"Because  it  appears  from  the  complaint  that 
the  defendant  city  is  constructing  said  inter- 
cepting sewer  under  its  police  power,  in  the 
discharge  of  a  governmental  duty,  in  order  to- 
promote   and    preserve   the   public   health.'^ 
"Because  it  appears  from  the  complaint  that 
the  object  of  the  same  is  to  compel  the  defend- 
ant city  to  take  action  under  the  act  of  March 
22,  1882,  when  no  obligation  rests  upon  the 
city  to  take  such  action,  and,  if  an  injunction 
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sboald  Ijsae,  the  city  would  berestnlned  from 
making  use  of  u  aewer  which  is  oonstracted  in 
order  to  promote  and  preserve  the  public 
health."  '^Because  the  coostruction  and  use  of 
said  interoeptiog  sewer  is  a  public  work  ef 
fcresi  importaDce,  and  of  great  neoessitj  to  the 
iohabfisots  of  the  city,  as  appears  from  the 
complaint,  and  especially  from  the  10th,  11th, 
and  ISth  paragraphs  thereof;  and  the  city  will 
not  be  restrained  by  an  injunction  from  using 
a  pablic  work,  in  order  toforoe  the  city  to  pay 
damages  for  diversion  of  sewage  water.^' 
* 'Because  it  appears  from  the  complaint  that 
all  the  acts  on  the  part  of  the  defendant  com- 
plained of  are  being  done  by  the  city  of  Hart- 
ford, in  the  construction  and  management  of 
its  own  system  of  sewers,  and  because  polluted 
sewage  water,  referred  to  in  the  complaint,  is 
a  public  nuisance,  and,  by  law,  the  city  has 
full  right  to  abate  a  public  nuisance  without 
the  payment  of  damages."  **  Because  the 
plaintiffs  have  adequate  remedy  at  law,  by 
proper  action  against  the  city,  if  any  of  thefr 
rights  to  water,  or  to  the  flow  of  water  into  the 
Park  river,  shall  be  taken  or  injured  by  the 
city  in  consequence  of  the  construction  of  said 
intercepting  sewer." 

Although  the  record  in  this  case  is  some- 
what voluminous,  the  facts  decisive  of  it  lie 
in  narrow  compass,  and  may  be  briefly  stated 
as  follows:      The   plaintiffs   are   the   own- 
ers of  a  valuable  water  privilege  and  mill 
property  on  Park  river.     Prior  to  the  acts 
complained  of,  the  city  of  Hartford  had  con- 
structed a  system  of  reservoirs,  at  great  ex- 
pense, to  supply  itself   and    its  inhabitants 
wiih  water  for  domestic  and  other  purposes. 
This   water  supply  is  all  taken  above   the 
plaintiffs'  dam,  from  brooks,    streams,  and 
springs  which  are  tributary  to  Park  river, 
to  the  entire  current  and  flow  of  which  river, 
including  the  water  so  taken  by  the  city,  the 
plaintiffs   are   exclusively   entitled   at    their 
mills.     The  water  so  taken  by  the  city  is 
from  one  third  to  one  half  the  yolume  of  said 
river.    This  water  is  carried  to  a  distributing 
reservoir,  and  thence,  by  leading  pipes,  to  the 
ciij,  where  it  is  sold  and  distributed  to  the 
citizens  through  service  pipes  for  use,  and, 
after  such  use,  is  returned  in  great  part  to 
Park  river,  through  the  sewerage  system  of 
the  city.    This  has  been  done  ever  since  the 
city  began  to  use  such  water  supply,  and,  by 
reason  of  such  return,  the  plaintiffs  thus  far 
have  suffered  no  substantial  damage  from  the 
nse  of  said  water  by  the  city.    The  city  now 
proposes  to  divert  all  the  water  thus  flowing 
through  its  sewerage  system,  as  aforesaid,  into 
Park  river,  above  the  plaintiffs'  mills,  into  a 
forest  intercepting  sewer,  which  it  is  engaged 
in  constructing,  and,  by  means  of  such  sewer, 
to  carry  such  water  directly  into  the  Connec- 
ticut river.    This,  if   done,  will  divert  and 
take  away  from  the  plaintiffs'  water  privilege 
from  one  third  to  one  half  of  the  volume  of 
Park  river,  as  it  has  been  accustomed  to  flow 
there,  and  wilt  very  greatly  damage  the  plain- 
tiffs.   It  further  appears  that  under  the  act  of 
1882,  referred  to  in  the  complaint,  authority 
was  giyeu  to  the  city  to  do  the  things  set  forth 
in  said  act  with  reference  to  "any  stream,  or 
part  of  ^  stream,  natural  or  artiflclal,  running 
Id  or  through  said  city;"  and  also  that  the  city 
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took  such  action  with  reference  to  purchasing^ 
or  condemning  the  property  of  the  plaintiffs, 
and  appropriating  Park  river,  under  the  act  of 
1882,  as  is  set  forth  in  the  complaint  and  the 
exhibits  which  are  made  a  part  of  it.  It  fur- 
ther appears  that,  in  the  opinion  of  the  city 
authorities,  the  sewage  and  waste  water  thua 
returned  to  Park  river  created  a  nuisance, 
which  ought  to  be  abated  in  some  other  way; 
and  that  said  authorities  finally  determined  to 
abate  such  nuisance  by  building  the  intercept- 
ing sewer,  and,  through  it,  diverting  said 
waste  water  and  sewage  into  the  Connecticut 
river. 

These  are  the  main  controlling  facts  in  the 
case,  and  the  question  is  whether,  upon  them, 
the  plaintiffs  are  entitled  to  the  precise  relief 
which  they  now  seek.  If  the  complaint  could 
be  regarded  as  one  brought  simply  to  enjoin 
the  city  from  taking  its  water  supply,  or  any 
part  of  it,  from  the  tributaries  of  Park  river, the 
case  thus  presented  would  be  a  very  different 
one  from  the  present  case;  but  it  cannot  be  so 
regarded.  The  complaint  is  not  brought  to 
have  the  city  enjoined  from  diverting  the 
water  of  Park  river  or  its  tributaries  into  the 
reservoirs  and  distributing  pipes  of  the  city, 
or  from  using  the  water  so  diverted,  but  it  ia 
brought  to  restrain  the  city  from  diverting  its 
sewage  into  the  intercepting  sewer;  and  this  is 
the  yery  gist  of  the  complaint.  The  allega- 
tions of  the  complaint  are,  in  effect,  that  this 
sewage  has  heretofore  been  permitted  to  flow 
into  Park  river;  that  it  is  available  for  use  at 
the  plaintiffs'  mills;  that  the  city  now  iotenda 
to  divert  it  into  the  intercepting  sewer,  past  the 
plaintiffs'  mills;  that  this  will  greatly  lessen 
the  flow  of  the  river,  to  the  plaintiffs'  damage; 
that  the  city  has  no  right  to  thus  divert  ita 
sewage  from  Park  river,  and  should  be  en- 
joined from  doing  so  until  it  has  paid  or  satis- 
fied the  plaintiffs'  damages.  It  is  true  the 
complaint  may  be  fairly  said  to  allege,  in  ef- 
fect, that  the  city  gets  its  water  supply  from 
waters  which  belong  to  the  plaintiffs,  and 
that  it  has  no  right,  as  against  the  plaintiffs,  to 
take  and  use  such  water  as  it  does.  But  the 
complaint  does  not  ask  to  have  such  taking  and 
use  enjoined  against.  It  only  asks  to  have  the 
city  enjoined  from  disposing  of  that  water 
after  it  has  become  sewage. 

Now,  it  is  quite  clear  that  the  city  either  has, 
or  it  has  not,  the  right,  as  against  the  plaintiffs,, 
to  take  and  use  the  water  which  constitutes  its 
supply,  as  set  forth  in  the  complaint;  and  in 
either  case  we  think  it  is  equally  clear  that  the 
city  has  the  right,  as  against  the  plaintiffs,  to 
dispose  of  that  water  after  it  enters  the  sewer- 
age system  as  sewage,  under  its  charter,  as  it 
sees  fit  In  other  words,  the  plaintiffs  may 
or  may  not  have  the  right  to  have  the  whole 
or  a  part  of  the  water  supply  of  the  cit^  re- 
turned as  water  to  Park  river;  but  in  either 
case  they  have  no  right  to  have  it  so  returned 
after  it  has  become  sewage,  or  to  have  it  re- 
turned through  the  sewerage  system  of  the 
city,  which  are  in  effect  the  rights  claimed  in 
the  present  case.  If  the  city  has  the  right,  aa 
against  the  plaintiffs,  to  take  and  use  the  water 
in  its  reservoirs,  then,  clearly,  it  has  the  fur- 
ther right,  as  against  them,  either  before  or 
after  it  is  used,  to  dispose  of  it  under  its  charter 
as  it  sees  fit.    If,  on  tha  other  hand,  it  has  no 
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Tight,  as  against  the  plaintifTs,  to  take  or  use 
tbe  waters  io  its  reservotra,  which  is,  we  think, 
the  case  stated  in  the  com  plaint,  this  fact  of 
Itself  does  not  give  the  plaintiffs  a  right  to 
•control  tbe  disposition  of  such  water  after  it 
has  entered  tbe  sewerage  system,  and  become 
sewage.  That  control  still  remains  with  tbe 
•city,  and  ought  to  remain  with  it. 

As  tbe  court  is  bound  to  take  Judicial  notice 
•of  tbe  city  charter  (Gen.  Stat.  §  1087),  we  know 
that  full  control  over  its  sewerage  system,  and 
-over  the  disposal  of  sewage,  is  conferred  upon 
tbe  city;  and  there  is  nothing  in  the  entire  rec- 
•ord  which  shows  any  loss  of  such  control,  or 
which  shows  that  the  plaintiffs  have  any 
Tights  which  tbe  city  is  bound  to  consider  in 
dealing  with  its  sewer  system,  or  in  deal- 
ing with  tbe  disposal  of  sewage.  In  Uiis 
view  of  the  case,  it  makes  no  difference 
whether  the  sewage  is  or  is  not  injurious  to 
liealtb,  or  whether  its  open  flow  has  or  has  not 
•otherwise  become  a  nuisance.  In  either  case 
the  city  still  has,  and  ought  to  have,  full  con- 
1rol  over  it,  and  the  pipes,  drains,  and  sewers 
through  which  it  flows,  or  can  be  made  to 
flow.  If  the  city  wrongfully  takes  and  uses 
the  plaintiffs'  water,  the  remedy  for  such  a 
wrong  is  ample,  either  by  an  action  at  law  for 
-damages,  or,  in  a  proper  case  in  equity,  by  in- 
junction; but  where,  as  in  this  case,  the  plain- 
tiffs apparently  condone  tbe  wrongful  taking 
iind  using  of  the  water,  on  condition  that  it 
fiball  be  allowed  to  come  back  to  them  in  tbe 
form  of  sewage  through  the  city  sewers,  and 
assert  a  right  to  sewage  as  such,  and  to  have 


it  flow  through  the  sewers  as  it  baa .  been  ac- 
customed to  flow,  they  cannot  have  the  rem- 
edy which  they  now  seek,  simply  because  they 
have  not  shown  that  they  possess  any  aach 
right.  The  complaint  clearly  shows  thnt  it  is 
the  sewage  of  the  city,  and  not  the  waters  of 
Park  river  or  its  tributaries  in  any  proper 
sense,  which  tbe  city  is  about  to  turn  into  the 
intercepting  sewer;  and  it  is  this  precise  di- 
version, and  nothing  else,  which  the  plaintiffs 
seek  to  have  enjoined.  For  the  reasons  given, 
we  are  of  opinion  that  they  are  not  entitled  to 
tbe  injunction. 

In  this  view  of  tbe  case,  the  question 
whether  the  city,  in  what  it  has  done  or  in- 
tends to  do,  as  alleged  in  the  complaint,  is  or  ia 
not  acting  under  the  act  of  1883— a  question 
much  discussed  upon  tbe  argument — becomes 
of  secondary  importance.  We  think,  bow- 
ever,  that  tbe  record  clearly  shows  that  the 
city  is  not  acting  in  this  matter  under  the  au- 
thority  conferred  by  tbe  act  of  18^.  but  un- 
der tbe  provisions  of  its  charter,  without  re- 
gard to  that  act.  Furthermore,  we  think  that 
what  tbe  city  has  done,  and  what  it  intends  to 
do,  as  alleged  upon  tbe  record,  do  not  consti- 
tute a  taking  or  appropriation  of  Park  river, 
or  any  part  of  its  bed  or  banks,  or  of  any  part 
of  its  waters,  within  tbe  meaning  of  tbe  act  of 
1882;  and  that  its  charter  gives  it  full  power 
to  do  what  it  has  done  and  intends  to  do,  as 
these  matters  are  alleged  in  tbe  complaint 

The  Superior  Court  is  advised  that  the  com- 
plaint is  insufficient. 

The  other  Judges  concur. 
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1.  The  lien  of  an  assessment  for  a 
street  improvement  attaches  fk^m  the 
time  when  labor  is  first  done  or  material 
furnished  by  the  ooDtractor  In  makioff  the  im- 
provement after  the  contraot  is  made,  and  not 
from  the  time  of  adoption?  a  resolution  for  doing 
the  work  or  tbe  iettinff  of  tbe  contract  therefor 
under  acts  28d  Gen.  Assem.  cbap.  U.  §  12«  provid- 
ing tbat  tbe  aeseasment  shall  be  a  lien  from  the 
commencement  of  the  work. 

-2*  The  sale  of  a  narrow  strip  fipom  the 
firont  of  property  for  the  sole  purpose  Of 
avoiding  a  street- improvement  assessment  after 
the  city  bas  entered  into  a  contract  for  tbe  Im- 
provement but  before  the  Hen  of  the  assessment 
attaches  is  void  for  the  purpose  of  tbe  assess- 
ment. 

-8*   lAnd  purchased  after  the  execution 


of  a  contract  for  a  street  improvement 

with  the  knowledge,  actual  or  constructive,  on 
tbe  part  of  the  purchaser,  tbat  a  strip  of  land  8 
feet  wide  between  tbe  land  purchased  and  the 
street  to  be  improved  had  previously  been  sold 
by  bis  grantor  for  tbe  sole  purpose  of  avoiding 
the  assessment,  is  liable  for  sucb  assessment  al« 
though  the  purobase  was  made  for  a  lawful  pur- 
pose. 

4.  The  owner  of  land  abutting  on  a* 
street  for  the  improTement  of  which  a* 
contract  has  been  entered  into  may  law. 
fully  sell  a  strip  from  the  front  of  bis  property 
of  less  width  than  tbe  160  feet  which  would  other- 
wise be  liable  for  the  assessment,  and  thereby 
avoid  tbe  assessment  if  such  sale  is  in  good  faith 
for  legitimate  purposes  and  not  merely  a  subter- 
fuge to  defeat  the  assessment. 

(AnrU9,1807.) 

APPEALS  by  defendant  from  decrees  of  the 
District  Court  for  Scott  County  enjoining 
it  from  collecting  a  street-psTing  assessment. 
Betersfd  in  first  case.    Affirmed  in  second, 
Tbe  facts  are  stated  in  the  opinion. 
Mr.  E.  M.  Sharon,  for  appellant: 
Tbe  law  under  which  this  improvement  was 
made  and  tbe  cost  assessed  does  not  provide 


NOTB.— The  effect  of  selling  a  narrow  strip  abut- 
ting on  a  street  in  order  to  avoid  a  street  assess- 
ment upon  the  remaining  property  is  a  question 

^  L.  R.  A. 


somewhat  novel  on  which  there  do  not  seem  to  be 
any  authorities  not  cited  by  the  eourt. 
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^hat  the  coflt  be  apportioned  according  to  bene- 
£ts  but  by  frontage,  and  the  same  has  been 
^rue  of  aU  the  statutory  law  of  the  state  in  re- 
lation to  the  assessment  of  cost  of  street  im- 
provement or  improvements  in  streets. 

This  court  has  repeatedly  upheld  that 
method  of  apportioning  the  cost,  and  has  re- 
laffirmed  it  on  every  occasion  when  the  matter 
^was  presented,  even  in  cases  where  it  was  ad- 
mitted that  no  benefit  accrued  to  the  property 
from  the  improvement. 

Warren  y.  Henip,  31  Iowa,  81;  Oaich  v.  De$ 
Moines,  68  Iowa.  720. 

The  grantor  in  a  voluntary  or  fraudulent 
"Conveyance  has  not  the  right  to  pass  upon  the 
legality  of  the  indebtedness  or  the  jiistice  of 
'the  claim  which  he  seeks  to  defeat. 

2  Bump,  Fraud.  Conv.  pp.  591  et  teq, 

A  corporation  to  which  the  principal  stock- 
liolder,  incorporator,  or  president  conveys  land 
'is  a  purchaser  with  notice,  unless  its  pleadings 
prove  the  contrary. 

Billings  v.  Aspen  Min,  it  Smelt,  Co,  10 
XJ.  8.  App.  1,  51  Fed.  Rep.  888. 

The  law  imputes  personal  knowledge  of  a 
fact  of  which  the  exercise  of  common  pru- 
•<lence  would  apprise  him. 

Simmons  Creek  Coal  Co,  Y.[Ihran,  142  U.  8. 
-417,  85  L.  ed.  1068. 

A  corporation  may  in  judgment  of  law  in- 
tend to  defraud  qreditors. 

Curtis  V.  LeaviU,  15  N.  Y.  9;  Smith  v. 
Morse,  2  Cal.  624. 

Transfers  to  defeat  assessments  are  fraudu- 
lent conveyances. 

Heath  V.  Page,  68  Pa.  108.  8  Am.  Sep.  688; 
J)oughertyY,  Miller,  86  Cal.  88. 

Appellant  can  see  no  difference  in  principle 
between  the  case  at  bar  and  cases  where  per- 
gonal property  is  assigned  or  converted  for  the 
purpose  of  evading  taxation. 

Mitchell  V.  Leaventoorth  County  Comrs.  91  U. 
:8.  206,  28  L.  ed.  802;  HoUy  ^ngs  Sat,  4b 
Ins,  Co.  V.  Marsftall  County  Supers,  52  Miss. 
^282,  24  Am.  Rep.  668;  Albany  City  Nat,  Bank 
-r.  Maker,  19  Blatchf.  182;  Patrick  v.  LitteU, 
:86  Ohio  St.  79,  88  Am.  Rep.  552;  P&ppUton  v. 
TamhiU  County,  8  Or.  887;  Waller  v.  Jaeger, 
•89  Iowa,  228;  Meyer  v.  Dubuque,  49  Iowa,  193. 

This  statute  doea  create  a  lien  upon  the 
land. 

A  construction-  will  not  be  put  upon  a  tsx 
law  which  would  enable  a  party  for  whom  no 
purpose  of  exemption  is  expressed  to  escape 
taxation  altogether. 

PhiladelpMa  v.  Ridge  Ave.  Pass.  B,  Co.  102 
Pa.  190;  CornwaU  v.  Todd,  38  Conn.  447;  Hub 
hard  V.  Brainard,  85  Conn.  563;  8  Parsons, 
CJontr.  p.  287;  Big  Black  Creek  Improv.  Co,  v. 
Com.  94  Pa.  450;  Hvdler  v.  Golden,  86  N.  Y. 
447:  Eekhard  v.  Donohue,  9  Daly,  214;  Weed 
▼.  Tucker,  19  N.  Y.  482. 

Any  transfers,  real  or  fanciful,  are  made 
jfendente  lite,  and  the  grantee  takes  the  prop- 
erty subject  to  the  liability  of  the  property  to 
pay  the  proper  proportion  of  the  expense  of 
-the  work  ordered. 

Chaney  v.  State,  Ely,  118  Ind.  494;  Blackie 

▼.  Hudson,  117  Mass.  181;  Whiting  v.  Town- 

^9^d,  57  Cal.  515;  Meyer  v.  Dubuque,  49  Iowa, 

The  intent  of  the  legislature  must  have  been 
4o  protect  the  liability  which  the  city  assumed 

^8  L.  R.  A.  81 


in  making  tiie  contract,  by  keeping  the  prop- 
erty liable  for  the  improvement,  intact  as  in- 
demnity for  the  cost  of  discharging  the  liabil- 
ity assumed. 

That  intent  can  be  assured  beyond  any  ques- 
tion only  by  having  the  encumbrance  on  the 
property  relate  back  to  the  time  of  ordering 
the  work  or  letting  the  contract,  as  was  held 
in — 

Blackie  v.  Hudson,  117  Mass.  181. 

If  cities  can  be  restrained  by  injunction 
from  collecting  taxes  due  them,  until  the  ter- 
mination of  suits  in  equity,  instituted  for  set- 
tling title,  they  would  be  embarrassed  beyond 
anything  compatible  with  the  proper  exercise 
of  the  functions  of  government,  which  they 
are  organized  to  administer. 

MaMot  V.  Davenport,  17  Iowa,  879;  Cook 
County  V.  Chicago,  B.  A  Q.  B.  Co,  85  111.  465. 

Messrs,  Billa  9t  H«aa»  for  appellees: 

Taxes  are  not  commonly  a  lien  upon  lands, 
unless  made  so  by  express  legislative  authority. 

Cooley,  Taxn.  p.  805;  Jc^ray  v.  Anderson^ 
66  Iowa.  718. 

Statutes  are  construed  most  strongly  against 
the  government  and  in  favor  of  the  subject  or 
citi^ns,  because  burdens  are  not  to  be  im- 
posed, or  presumed  to  be  imposed,  beyond 
what  the  statutes  expressly  and  clearly  import. 

Cooley,  Taxn.  p.  202;  2  Dill.  Mun.  Corp. 
S  604;  Fou^  v.  St.  Joseph,  87  Mo.  228;  Mot9 
V.  Detroit,  18  Mich.  495;  Be  Washington  Ave- 
nue, 69  Pa.  852,  8  Am.  Rep.  253;  ifeenan  v. 
Smith,  50  Mo.  525;  Coggeshall  v.  Des  Moines, 
78  Iowa,  285;  Shotwdl  v.  Moore,  129  U.  8.  590, 
82  L.  ed.  827;  Mitchdlfy.  Leatenfoorth  County 
Comrs,  91  U.  8.  206,  28  L.  ed.  802. 

There  was  no  authority  under  the  law  and 
ordinance  to  institute  an  inquiry  as  to  how  far 
back  from  the  street  the  rights  of  the  abutting 
owners  extended. 

Amery  v.  Keokuk,  72  Iowa,  701;  Re  Ward, 
52  N.  Y.  895;  Morewood  Avenue,  159  Pa.  20; 
Fiffy  fourth  Street,  165  Pa.  8;  Cincinnati  v. 
Batache,  52  Ohio  8t.  824,  27  L.  R.  A.  586; 
Ridiards  v.  Cincinnati,  81  Ohio  8t.  506;  Terre 
Haute  V.  Mack,  189  Ind.  99;  Crane  v.  Freneli, 
50  Mo.  App.  867;  Buse  v.  Cincinnati,  28  Ohio 
L.  J.  HI. 

The  legislative  intent  is  clear  not  to  go  be- 
yond the  property  actually  abutting  and  the 
personal  liability. 

Amery  v.  Keokuk,  72  Iowa,  701. 
Ov  petition  for  rehearing. 

Our  statute,  in  both  afiSrmative  and  negative 
phrase,  and  in  language  which  cannot  be  mis- 
understood, confines  the  lien  of  the  tax  to  lots 
or  lands  bounding  or  abutting  on  such  street 
or  streets. 

This  decision  abrogates  that  very  important 
part  of  the  statute,  and  holds  that  the  lien  of 
the  tax  may  be  extended  to  land  which  is  not 
abutting,  and  which  was  not  abutting  at  the 
time  the  lien  of  the  tax  took  effect. 

It  not  only  does  that,  but  it  also  overrules  a 
former  decision  of  this  court 

Amery  v.  Keokuk,  72  Iowa.  701. 

Robinaon*  J.,  delivered  the  opinion  of  the 
court: 

In  the  year  1886,  George  H.  French  became 
the  owner  of  block  numbered  123  in  Le  Clair'a 
Ninth  Addition  to  the  city  of  Davenport    He 
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died  testate  in  the  jear  1888,  and  .Frances  W. 
French  hecame  the  executrix  of  bis  will  That 
gave  to  her  a  life  estate  in  the  property  de- 
scribed, and  by  subsequent  conveyances  she 
became  its  owner  in  fee  simple.  On  the  7th 
day  of  January  of  the  year  1891,  the  paving 
committee  of  the  defendant  presented  to  its 
city  council  a  report  which  recommended  that 
designated  portions  of  certain  streets  which 
were  specified  be  paved  during  that  year.  The 
leport  was  adopted,  and  resolutions  which  pro- 
vided for  paving  according  to  the  recommenda- 
tions of  the  committee  were  also  adopted  on  the 
same  day.  On  the  26th  day  of  the  same  month, 
after  due  notice,  contracts  for  the  paving  con- 
templated by  the  resolutions  were  awarded. 
On  the  2d  day  of  May,  1881,  a  resolution  was 
adopted  which  provided  for  the  issuing  of  pav- 
ing bonds  on  each  of  the  contracts,  and  bonds 
to  the  amount  of  $71,500  were  issued  in  ac- 
cordance with  that  resolution.  A  part  of  the 
paving  provided  for  by  the  resolutions  and  con- 
tracts to  which  we  have  referred  was  of  that 
portion  of  Front  street  which  is  ad  jacent  to  the 
block  specified.    That  has  the  general  outline 


of  a  truncated  triangle.    The  west  tide  Is  31^^ 
feet  in  length;    the  north  side,  bounded  by 
Fourth  street,  is  805.5 in  length;  and  the  south- 
east side  is  865.4  feet  in  length.    In  addition,, 
there  is  a  side  at  the  east  end  14.1  feet  in  length. 
The  block  was  divided  into  two  parts  by  ik 
railway  side  track,  which  entered  the  block  oi^ 
the  north  boundary  line  68  feet  west  of  the- 
east  end,  and  thence  extended  in    a  south- 
westerly direction  on  a  line  slightly  curved, 
crossing  the  west  boundary  line  62.5  feet  north 
of  the  southwest  comer.    On  the  7th  day  of 
April,  1891,  Mrs.   French  conveyed  to  E.  C. 
Westwood  a  part  of  the  block  next  to  Front 
street,  2  feet  in  width,  and  extending  Che  en- 
tire length  of  the  block  on  that  street.    On  the 
22d  day  of  the  same  month  she  conveyed  to* 
the  Eagle  Manufacturing  Company  all  of  the 
remainder  of  the  block,  which  was  between 
the  part  conveyed   to  Westwood  and  a  line- 
parallel  with,  and  6  feet  south  of,  the  railway 
track.    The  outline  of  the  block,  the  adjacent 
streets,  the  location  of  the  side  track,  and  tbe- 
parts  conveyed,  are  shown  by  the  following 
plat: 


rourtlV^Sli'eRt. 


The  paving  was  completed  in  accordance 
with  the  contracts  in  the  latter  part  of  the  year 
1891.  On  the  4th  day  of  November  of  that 
year  the  city  engineer  presented  to  the  city 
council  a  report  and  plat  which  showed  the 
amount  of  paving  tax  to  be  assessed  on  the 
lots  and  land  abutting  on  the  streets  where  pav- 
ing had  been  done.  Notice  to  all  persons 
having  objections  to  the  plct  was  published, 
and  in  due  time  the  Eagle  Manufacturing  Com- 
pany and  Mrs.  French  filed  objections  to  the 
assessment  of  the  paving  tax  on  the  portions  of 

88  L.  R.  A. 


the  block  In  question  which  they  then  ownetf. 
The  substance  of  the  objections  was  that  the* 
objectors  did  not  own,  and  had  not  since  the- 
paving  was  ordered,  or  since  work  tbereoo 
had  &en  commenced,  owned  any  part  of  the 
block  which  fronted  or  abutted  on  the  part  or 
Front  street,  which  had  been  paved.    The  ob- 
jections were  overruled,  and  the  tax  for  paving 
the  part  of  that  street  upon  which  the  block 
abutted   was  assessed  upon  the  entire  block 
at  the  rate  of  $3,587.56  for  each  front  foot 
No  attention  was  paid  to  the  depth  of  the 
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l>lock.  Tbefle  actions  were  brought  to  enloio 
the  enfoTcemeDt  of  the  tax  against  the  portions 
of  the  block  now  owned  by  the  plaintiffs.  The 
district  court  rendered  a  decree  in  each  case 
granting  the  relief  asked. 

1.  It  will  be  observed  that  no  part  of  the 
block  abuts  on  Front  Street,  excepting  the  strip 
which  was  conveyed  to  Westwood;  and  we  are 
reoaired  to  determine  whether  the  conveyance 
to  Dim,  and  the  subsequent  one  to  the  Eagle 
Manufacturing  Company,  were  effective  to  cut 
off  the  right  which  the  defendant  would  have 
had,  if  they  had  not  been  made,  to  assess  the  tax 
against  that  portion  of  the  entire  block  within 
150  feet  of  Front  street.  The  paving  was  done 
under  an  ordinance  of  the  defendant,  not  set 
out,  but  which  was  similar  to  chapter  14  of 
tbe  Acts  of  the  28d  Gknernl  Assembly;  hence 
the  provision  of  that  act  will  be  treated  as  ap- 
plicable and  controlling.  The  act  provides 
for  the  paving  and  curbing  of  streets,  and 
for  the  assessment  of  the  cost  thereof  "  upon 
the  property  fronting  or  abutting  on  said  im- 
provement Section  13  contains  the  follow- 
ing: '* Said  assessment,  with  interest  accruing 
thereon,  shall  be  a  lien  upon  the  property 
abutting  upon  the  street  or  streets  upon  which 
any  said  improvement  is  made,  or  upon  such 
Improvement  from  the  commencement  of  the 
work,  and  shall  remain  a  lien  until  fully  paid, 
and  shall  have  precedence  over  all  other  liens 
except  ordinary  taxes,  and  shall  not  be  de- 
Tested  by  any  Judicial  sale,  provided  that  such 
lien  shall  be  limited  to  the  lots  or  lands  bound- 
ing or  abutting  on  such  street  or  streets,  or  on 
luch  improvement  and  not  exceeding  in  depth 
therefrom  150  feet."  It  is  important  to  deter- 
mine the  time  when  the  lien  of  the  assessment 
in  question  must  be  regarded  as  having  attached 
to  the  property  subject  to  it.  It  is  contended 
on  the  part  of  the  appellant  that  it  attached 
when  the  resolution  ordering  the  paving  to  be 
done  was  adopted,  or  at  the  latest  when  the 
contract  for  it  was  entered  into.  It  is  the  gen- 
eral rule  that  taxes  are  not  liens  upon  property, 
unless  made  so  bv  statute,  or  by  virtue  of  au- 
thority conferred  by  statute.  Jaffray  y.  An- 
der90n,W  Iowa,  718;  Cooley,  Taxn.  AAfiet9eq. 
And  that  is  true  of  special  assessments  made 
on  account  of  the  improvement  of  streets.  2 
Dill.  Mun.  Corp.  g  659;  24  Am.  &  Eng.  Ena 
Law,  p.  76. 

Where  a  tax  or  special  assessment  is  made  a 
a  lien,  the  time  at  which  the  lien  attaches  must 
be  ascertained  from  the  statute  or  other  au- 
thority which  provides  for  It,  and  in  this  case 
it  attached  at  *'the  commencement  of  the  work." 
Ii  the  adoption  of  a  resolution  directing  that 
certain  paving  be  done,  or  the  letting  of  tbe 
contract  therefor,  or  both,  with  the  various 
preliminary  steps  which  lead  to  them,  the  com- 
inencement  of  work,  within  the  meaning  of 
the  statute?  It  is  undoubtedly  inie  that  there 
are  many  good  reasons,  independent  of  the 
statute,  for  making  the  Hen  of  the  assessment 
commence  with  the  letting  of  the  contract  for 
making  an  improvement,  if  not  from  tbe  adop- 
tloB  of  the  resolution  ordering  it;  and  it  is  also 
true  that  legislative  intent,  if  properly  es^* 
pressed,  is  controlling.  We  must  gather  that 
intent  in  this  case  from  the  statute  itself.  Sec- 
tion 2  of  the  statute  refers  to  paving  and  curb- 
ing of  streets  and  the  construction  of  sewers, 

L.R  A. 


and  authorizes  contracts  "either  for  the  entire 
work  in  one  contract  or  parts  thereof  in  sepa- 
rate and  specified  sections."  Section  3  pro- 
vides for  a  notice  to  bidders,  which  shall  state 
as  nearly  as  practicable  "the  extent  of  the  work, 
the  kind  of  materials  to  be  furnished,"  and 
*'wben  the  work  shall  be  done."  Section  5 
makes  it  the  duty  of  tbe  city  engineer  "to  fur- 
nish proper  grades  and  lines,  and  see  that  the 
work  is  done  in  accordance  with  the  ordinan- 
ces and  regulations  of  the  city,  with  respect  to 
said  grades  and  lines."  Section  6  provides  for 
the  issue  of  bonds  "from  time  to  time  as  the 
work  progresses."  Section  9  provides  for  the 
payment,  on  requisition,  of  money  received 
from  the  sale  of  the  bonds,  upon  proof  ''that 
work  has  been  done  or  materials  furnished  to 
the  amount  of  said  requisition."  In  each  of 
these  cases  the  word  "work"  is  used  to  desig- 
nate labor,  or  the  product  of  labor  and  material 
combined,  required  to  make  the  improvement 
as  separate  and  distinct  from  the  acts  of  the 
agents  of  the  city  preliminary  to,  and  which 
terminate  in,  tbe  formal  execution  of  the  con- 
tract. The  word  is  next  found  in  that  part  of 
%  12  which  we  have  set  out,  and  we  are  of  the 
opinion  that  it  la  there  used  as  in  preceding 
sections  to  designate  that  which  is  required  of 
the  contractor  to  perform  his  part  of  the  agree- 
ment It  follows  that  the  lien  of  the  assess- 
ment for  an  improvement  made  under  the  act 
in  Question  attaches  from  the  time  when  labor 
is  nrst  done  or  material  is  first  furnished  by 
tbe  contractor  in  the  making  of  the  improve- 
ment after  the  contract  is  made.  The  record 
submitted  to  us  fails  to  show  when  the  work 
in  question  was  commenced.  A  resolution 
adopted  by  tbe  city  council  of  the  defendant 
on  the  2d  day  of  May,  1891,  to  authorize  the 
issue  of  bonds,  recites  that  "work  has  been 
commenced  and  is  progressing"  under  tbe  con- 
tracts. But,  if  that  be  treated  as  competent 
evidence  to  show  the  commencement  of  the 
work,  it  does  not  show  that  it  was  commenced 
before  the  deeds  of  Mrs.  French  to  Westwood 
and  to  the  Eagle  Manufacturing  Company 
were  executed,  and  there  is  evidence  on  the 
part  of  the  plaintiffs  that  nothing  had  been 
done  under  the  contract  for  paving  the  part  of 
Front  street  in  question  when  the  last  of  the 
two  deeds  was  delivered.  We  therefore  con- 
clude that  the  work  is  not  shown  to  have  been 
commenced,  within  the  meaning  of  the  statute, 
and  that  the  Hen  of  the  assessment  in  contro- 
versy is  not  shown  to  have  attached,  when  the 
deeds  of  Mrs.  French  took  effect. 

2.  It  is  insisted,  however,  that  the  deeds 
were  executed  for  the  purpose  of  evading  the 
lien  of  the  assessment,  and  that,  as  against  the 
defendant,  they  are  fraudulent  and  void.  The 
avowed  purpose  of  the  deed  to  Westwood  was 
to  defeat  the  assessment  on  all  of  the  block  ex- 
cel, ^ng  the  part  conveyed  to  him.  Mrs. 
French  was  represented,  in  all  of  the  transac- 
tions which  ended  in  the  giving  the  deeds,  by 
her  son,  Judge  French.  He  attempted  to  com- 
promise the  claim  of  tbe  defendant  for  the  as- 
sessment which  would  be  made  if  tbe  improve- 
ment should  be  completed,  on  the  basis  of  pay- 
ing according  to  the  area  of  the  block,  but  his 
offer  was  rejected.  He  then  went  to  Chicago 
with  a  deed  executed  by  Mrs.  French  for  the 
Westwood  strip  (excepting  that  a  blank  was 
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left  for  the  name  of  the  grantee),  was  intro- 
duced to  Westwood,  who  was  a  practising 
lawyer  of  Chicago,  and  said:  '*Gan  I  transfer 
you  2  feet  of  a  b)ock  over  in  Davenport?"  and 
Westwood  answered,  "What  in  the  world 
will  I  do  with  it?"  French  replied:  "I  know 
what  you  can  do  with  it.  I  will  sell  you  a  2- 
foot  strip,  and  I  will  i)er8onally  take  an  option 
on  that  property.  I  will  lease  it  for  a  year, 
and  take  an  option  to  lease  it  for  another  vear; 
and  I  want  an  option  to  huy  it,  and  I  will  pay 
you  $41  for  it  now.  That  is  what  vou  can  do 
with  the  property."  Westwood  said:  "What 
will  I  have  to  pay?"  French  answered:  "You 
will  have  to  pav  $25."  Westwood  then  asked 
for  an  explanation,  and  French  lold  him  the 
condition  of  the  lot,  and  what  the  defendant 
was  proposing  to  do.  Westwood  then  con- 
sented to  take  the  deed,  and  was  paid  $41,  of 
which  $25  were  returned.  It  thus  appears 
that  Westwood  was  paid  $16  to  accept  the 
deed.  There  is  not  now,  and  never  has  been, 
any  attempt  to  conceal  the  fact  that  the  con- 
veyance to  Westwood  was  intended  to  defeat 
the  assessment  in  question  upon  all  of  the 
block  not  conveyed  to  him.  To  Justify  the 
conveyance,  it  is  said  that  the  entire  block  was 
worth  but  about  $3,000;  that  the  assessment  in 
question  amounts  to  $1,292.62:  that  the  pav- 
ing of  Fourth  street  on  the  north  side  of  the 
block  has  been  agitated,  and  that,  if  it  is  done, 
the  assessment  therefor  on  the  block  would  be 
$2,090;  and  that  the  two  assessments  would 
amount  to  more  than  the  entire  value  of  the 
block.  The  case  thus  sugfi^ested  would  be  one 
of  much  hardship,  which  might  well  be  pro- 
Tided  against  by  legislative  enactment.  But 
the  question  we  are  required  to  determine  is 
whether  the  conveyance  to  Westwood  should 
operate  to  relieve  the  portions  of  the  block  not 
conveyed  to  him  from  the  assessment  actually 
made.  The  transaction  was  not  designed  to 
be  of  any  benefit  to  the  grantor,  excepting  as 
it  might  enable  her  to  evade  the  payment  of  a 
valid  assessment.  The  grantee  had  no  use  or 
desire  for  the  strip'conveyed  to  him,  and  had 
to  be  paid  money  to  induce  him  to  accept  it. 
The  strip,  considered  by  itself,  had  little  or  no 
practical  value.  It  is  said  it  is  valuable  to  sell 
to  the  owner  of  the  adjoining  part  of  the  block, 
or  to  the  defendant,  to  add  to  the  street,  or  to 
erect  thereon  bill  boards  for  advertising  pur- 
poses. It  is  plain,  however,  that  Westwood 
did  not  accept  it  on  account  of  its  intrinsic 
value,  but  for  the  money  paid  him,  and  for 
what  he  might  receive  in  addition  if  it  should 
be  taken  from  him  under  the  option  reserved. 
The  entire  transaction  on  the  part  of  the  gran- 
tor, from  its  inception  to  its  close,  was  for  the 
sole  purpose  of  defeating  the  collection  of  a 
valid  claim  which  it  was  known  would  accrue. 
The  defendant  had  incuircd  an  obligation  by 
its  contract  for  the  paving  when  all  of  the 
block  within  150  feet  of  the  street  appeared  to 
be  liable  for  its  proper  share  of  the  cost  of  the 
improvement;  and,  while  no  lien  upon  the 
block  was  then  created,  the  conveyance  to 
^Westwood,  if  given  effect,  would  operate  as  a 
fraud  upon  the  defendant,  for  the  reason  that 
it  was  not  made  in  good  faith,  nor  was  it  a  le- 
gitimate transaction.  In  law,  it  was  fraudulent, 
and  a  court  of  equity  will  not  interpose  to  give 
it   effect;  and  the    defendant,    for  the  pur- 


poses  of  the  assessment  in  qnestion,  may  treat 
it  as  void.     See  Dougherty  y.  Miller,  86Cr1.  83. 

3.  We  are  next  required  to  consider  the  ef- 
fect of  the  conveyance  to  the  Bagle  Manufac- 
turing Company.    It  was  not  a  part  of  the 
transaction  with  Westwood,  although  it  may 
have  resulted  in  part  from  that  transaction, 
and  it  may  have  been  designed  in  part  to  pro- 
tect the  remainder  of  the  block    from  aasesa- 
ment.    But  the  company  was  at  the  time  try- 
ing to  acquire  more  property,  and  bought  that 
adjacent  to  what  it  owned,  whenever  offered, 
on   the  best  terms  it  could  obtain.     It   bad 
leased  the  part  of  the  block  north  of  the  side 
track,  and  used  it  for  a  lumber  yard.     The 
part  south  of  the   side  track  not  conveyed   to 
Westwood  was  not  accessible  from  a  street,  ex- 
cepting at  one  point  on  Fourth  street.    Judge 
French  proposed  to  sell  it  to  the  company,  and 
accepted  therefor  its  offer  of  $400.    In  view 
of  its  situation,  that  price   does  not  appear  to 
have  been  an  unreasonable  one  for  thercrrantor 
to  accept.    The  part  sold  was  a  substantial  por- 
tion of  the  block,  large  enough  to  be  used  for 
ordinary  business  purposes.    It  was  leam?d  by 
the  company  to  a  lessee  which  erected  thereon 
a  shed  in  the  summer  of  the  year  1891,  which 
it  has  since  used  as  a  storehouse.    It  is  not 
unlawful  for  a  person  to  buy  and  sell  property 
with  reference  to  taxes  which  may  be  levied 
upon  it.    Liability  for  taxes  is  always  an  ele- 
ment affecting  the  value  of  taxable  property 
which  is  considered  by  the  careful  investor. 
Nor  is  it  unlawful  for  a  person  toao  use  prop- 
erty, or  to  divide  it  in  such  a  manner,  as  to  re- 
duce the  burden  of  his  taxes  upon  it,  provided 
the  use  or  division  be  in  good  faith,  for  legiti- 
mate purposes,  and  not  merely  a  subterfuge  to 
defeat  a  proper  and  valid  assessment    Apply- 
ing these  rules  to  the  conveyance  to  the  com- 
pany, we  conclude  that  the  evidence  fails  to 
show  that  it  was  invalid  or  made  for  an  illegal 
purpose,  but  that  it  was  a  reasonable   and 
proper  business  transaction. 

4.  The  effect  of  the  conveyance  remains  to 
be  determined.  We  have  seen  that  the  con- 
veyance to  Westwood  was  in  law  fraudulent, 
and  of  no  effect  as  against  the  assessment  in 
question.  The  company  was  represented  in 
the  purchase  it  made  by  its  president,  George 
W.  French.  He  knew  that  the  paving  had 
been  ordered.  He  states  that  he  knew  of  the 
conveyance  to  Westwood  when  the  purchase 
was  made,  but  that  he  did  not  inquire  why  the 
conveyance  had  been  made.  He  does  not  deny 
that  he  knew  the  object  it  was  designed  to  ac- 
complish. He  and  Judge  French  were  bro- 
thers. They  owned  two  thirds  of  the  capital 
stock  of  the  company,  both  were  officers  of  it, 
and  they  occupied  the  same  office.  They  con- 
ferred .together  in  regard  to  important  matters 
which  pertained  to  their  mother's  business. 
The  knowledge  of  Qeorge  W.  French,  in  his 
mind  when  he  acted  for  the  company  in  mak- 
ing the  purchase,  must  be  held  to  be  the  knowl- 
edge of  the  company.  We  are  satisfied  that 
he  knew  why  the  Westwood  conveyance  had 
been  made  when  he  acted  for  his  company,  or, 
if  he  did  not  have  actual  knowledge  of  it,  that 
the  facts  which  he  knew  would  have  caused  a 
man  of  reasonable  prudence  to  made  inquires 
which  would  have  disclosed  the  purpose  of  the 
conveyance.  Therefore  the  company  purchased 
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the  portion  of  the  block  which  It  now  owns 
with  constructive,  if  not  actual,  knowledge  of 
the  fact  that  it  was  subject  to  the  assess- 
ment in  question  for  the  reason  that  the  con- 
veyance to  Westwood  waSy  in  law,  fraudulent, 
as  against  the  defendant.  Hence  the  part  of 
the  t)lock  acquired  by  the  company  is  liable, 
with  the  strip  conveyed  to  Westwood,  for  the 
assessment.  But,  since  the  conveyance  to  the 
company  was  for  a  lawful  purpose,  it  had  the 
effect  to  relieve  the  portion  of  the  block  north- 
west of  it  from  that  assessment.  See  Amiryr. 
Keokuk,  72  Iowa,  704. 

Tfie  decree  of  the  Diitriet  Court  in  favor  of 
the  Eagle  Manufacturing  Company  is  reversed, 
and  the  decree  in  favor  of  Frances  W.  Frencli  is 
affirmed, 

Behearing  denied  October  20,  1897. 


STATE  of  Iowa 

V. 

Henry  EIFERT,  Appt. 


(. 


.Iowa. 


.) 


1.  The  person"  injiiredflfl  snffleieiitly 
shown  by  an  iDdlotment  stating  that  derendant, 
a  banker,  had  .when  iDSoUent  received  a  deposit 
from  a  certain  person  named. 

S .  A  hanker  who»  to  show  th&t  deposits 
irere  not  received  with  his  knowled^^ 
or  consent*  testifies  that  on  the  day  they  were 
received  he  went  to  another  town  and  telephoned 
those  in  charge  of  the  bank  not  to  receive  any 
more  deposits,  may  be  asked  on  oro8B-ezamina> 
tlon  how  long  he  remained  at  that  place  and 
whether  or  not  on  his  return  he  found  any  de- 
posits to  have  been  made  after  his  instructions 
not  to  receive  them,  for  the  purpose  of  fully  dis- 
closing his  connection  with  the  deposit. 

8.  A  banker  who  fiUls  to'  repudiate  the 
act  of  his  son  in  receiving  a  deposit 
eontrar^  to  his  instructions  an  hour  or 
two  before  the  bank  finally  closed  and  when  its 
insolvency  was  known,  and  who  fails  to  return 
the  money,  but  within  four  days  after  its  re- 
ceipt includes  it  in  a  general  assignment  for  the 
benefit  of  creditors,  is  guilty  of  accepting  and 
receiving  jthe  deposit  knowing  himself  to  be  in- 
solvent in  violation  of  the  Iowa  statute. 

iBobinson,  J.,  dlwento.) 
(December  12, 1895.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Bremer  County 
convicting  him  of  fraudulent  banking.  Af- 
firmed. 

The  facts  are  stated  in  the  opinions. 

Afessrs,  Gihson  ft  Dawson,  for  appellant: 

The  indictpnent  does  not  in  a  specific  or 
other  manner  aver  or  state  who  the  money  al- 
leged to  have  been  deposited  belonged  to,  or 
who  was  the  owner  of  the  same,  or  who  was 
entitled  to  the  possession  of  said  money. 

SiftU  v.  McConkey,  20  Iowa,  576;  1  Whart. 
Crim.  L.    §§  250,  251;    2    Wbart.  Crim.  L. 


§  2006;  Davis  v.  Com.  30  Pa.  421;  People  y. 
Eorr,  7  Barb.  9,  and  authorities  died;  State  v. 
Mason,  13  Ired.  L.  841 ;  People  v.  Carpenger,  5 
Park.  Crim.  Rep.  228;  State  y.  Morrissey,  2d 
Iowa,  159;  StaU  v.  Potter,  28  Iowa,  556;  State 
V.  Chicago,  B.  d  P.  R,  Co,  68  Iowa,  509;  Code, 
§§  4296,  4298. 

There  is  nothing  in  tbe  Code  or  subsequent 
legislation  limiting  or  changing  the  rules  of 
evidence  pertaining  to  the  cross-examination 
of  witnesses. 

State  V.  Bed,  58  Iowa.  70. 

A  party  has  no  right  to  cross  examine  any 
witness  except  as  to  facts  and  circumstances 
connected  with  the  matters  stated  in  bis  direct 
examination. 

Cokely  v.  StaU,  4  Iowa,  480;  1  Greenl.  Ev. 
§§  445-449;  Whitsett  v.  Chicago,  B,  I.  dk  P. 
K.  Co.  67  Iowa,  155. 

If  the  financial  condition  of  the  defendant 
was  what  the  prosecution  claims  it  to  have 
have  been  then  the  deposit  in' question  having 
been  made  at  about  the  last  hour  of  the 
last  day  on  which  tbe  bank  did  business 
it  could  have  been  collected  back  in  full 
and  was  and  would  be  treated  ander  all  tbe 
circumstances  of  its  acceptance  and  receipt  as 
a  trust  fund  rather  than  a  deposit  received  in 
the  ordinary  course  of  the  banking  business. 

Wasson  v.  Hawkins,  59  Fed.  Rep.  288; 
American  Trust  d  Sav.  Bank  y.  Oueder  dk  P. 
Hfg.  Co;,  150  III.  886. 

On  petition  fir  rehearing. 

Having  instructed  Theodore  not  to  receiye 
the  deposit  there  could  be  no  receipt  of  it  that 
would  render  the  defendant  criminally  liable 
unless  he  were  personally  present  at  the  time 
of  such  receipt  and  consented  thereto. 

Reynolds  y.  Keokuk,  72  Iowa,  878. 

Where  a  fraud  is  of  such  a  character  as  to 
involve  a  crime,  the  ratification  of  tbe  act  from 
which  it  springs  is  opposed  to  public  policy 
and  cannot  be  permitted.  When  the  indorse- 
ment of  a  note  is  forged,  such  indorsement 
cannot  be  ratified  by  the  person  whose  name 
is  forged,  as  the  act  is  criminal  and  against 
public  policy. 

1  Am.  &  Eng.  Enc.  Law,  p.  430;  ShiOer  y. 
Vandike,  92  Pa.  447,  87  Am.  Rep.  702;  Me^ 
Hugh  y.  SchvylktV,  67  Pa.  891, 5  Am.  Rep.  445; 
Workman  y.  Wright,  88  Ohio  St.  405,  81  Am. 
Rep.  546. 

Messrs,  Milton  Remley*  Attorney  General, 
and  Jesse  A*  Millery  for  api>ellee: 

The  indictment  is  sufficient  if  tbe  act  com- 
plained of  is  stated  with  such  a  degree  of  cer- 
tainty, in  ordinary  and  concise  language,  and 
in  such  a  manner,  as  to  enable  a  person  of 
common  understanding  to  know  what  is  in- 
tended to  be  charged. 

State  y.  Golden,  49  Iowa,  48;  State  y.  Semo- 
tan,  85  Iowa,  57;  State  v.  Emmons,  72  Iowa. 
265. 

The  fact  that  the  defendant  endeavored  to 
establish  by  bis  evidence  in  chief  was  that 
the  deposit  of  C.  H.  Mobling  was  received 
without  bis  knowledge  and  against  his  will, 
and  that  he  never  accepted  tbe  deposit  and 
never  consented  to  its  acceptance.    Anythiog 


NOTS.— As  to  the  criminal  liability  of  a  banker 
for  receiving  deposits  knowlofr  that  bis  bank  is  in- 
solvent, see  note  to  Com.  v.  Junkln  (Pa.)  81  L.  K. 

88L.a  A. 


A.  124;  also  Garr  ▼.  State  (Ala.)  34  L.  B.  A.  634; 
Meadoworoft  v.  People  (111.)  36  L.  &.  A.  176;  State 
V.  Beach  (Ind.)  86  L.  R.  A.  179. 
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which  would  tend  to  coDtradict  this  evidence 
could  properly  be  elicited  upon  cross-exam ina- 

tiOD. 

BothvoeUY.  Farwell,  74  Iowa,  824;  State  v. 
P&rter,  84  Iowa,  181;  Player  v.  Burlington,  O. 
B.  d  JV.  B.  Co.  62  Iowa,  728;  Qlsnn  v.  Olea- 
ion^  61  Iowa,  28. 

Where  the  principal  upon  a  full  knowledge 
of  all  the  circumstances  of  the  case,  deliber- 
ately ratifies  the  acts,  doings,  or  omissions  of 
his  agent,  he  will  be  bound  thereby,  as  fully, 
to  all  intents  and  purposes,  as  if  he  had  origi- 
nally given  him  direct  authority  in  the  prem- 
ises, to  the  extent  which  such  acts,  doings,  or 
omissions  reach. 

Story,  Agency,  §  289;  Eadie  v.  Ashbavgh, 
44  Iowa,  519;  Fintel  v.  Cook,  88  Wis.  485; 
Crou>e  ▼.  CapweU,  47  Iowa,  426;  Farrar  v. 
Peterson^  52  Iowa,  420;  Sackett,  Instructions 
to  Juries.  2d  ed.  pp.  68,  64;  Pike  v.  DouglaM, 
28  Ark.  59;  Meyer  v.  Morgan,  61  Miss.  21.  24 
Am.  Rep.  617;  Satokins  v.  Lange,  22  Minn. 
657;  Breed  v.  First  Nat.  Bank,  4  Colo.  481; 
United  States  Boiling  Stock  Co,  v.  Atlantie  <§ 

0.  W.  B,  Co.  84  Ohio  St.  450,  82  Am.  Bep. 
880;  Waterson  v.  Bogeis,  21  Ean.  629;  Heyn  v. 
CHagen,  60  Mich.  150;  Detroit  v.  Jackson,  1 
Dougl.  (Mich.)  106;  HaU  v.  Chicago,  M.  dh  St. 
P.  S,  Co,  48  Wis.  817;  Stetoart  v.  Matfter,  82 
Wis.  844;  DrakeUy  v.  Oregg,  75  U.  S.  8  Wall. 
242, 19  L.  ed.  409. 

The  ratification  of  an  act  by  the  principal 
has  the  same  effect  as  previous  authority  to  do 
the  act,  and  relates  back  to  the  time  the  act 
was  done. 

BerryhiU  y,  Jones,  85  Iowa,  885;  Herriott  v. 
Kersey,  69  Iowa,  111;  StaU  v.  Shaw,  28  Iowa, 
67. 

On  petition  for  rehearing. 

Where  a  name  is  forged  it  may  be  ratified, 
and  if  ratified  it  is  binding. 

Greenfield  Bank  v.  (^afts,  4  Allen,  447; 
Wellington  v.  Jackson,  121  Mass.  157;  Cravens 
v.  GiUilan,  68  Mo.  28;  Grout  v.  DeWolf,  1  R. 

1.  898;  Caseo  Bank  v.  Eeene,  58  Me.  103;  For- 
syth V.  Day,  46  Me.  177;  Livings  v.  Wiler,  82 
111.  887;  Eefner  v.  Vandolah,  62  III.  488,  14 
Am.  Rep.  106;  Union  Bank  v.  Middlehrook,  88 
Conn.  95;  Howard  v.  Duncan,  8  Lans.  174; 
Commercial  Bank  v.  Warren,  15  N.  Y.  577: 
Weed  V.  Carpenter,  4  Wend.  219;  Fitzpatrick 
v.  Caperton  Gove  School  Tract  Gomrs,  7  Humph. 
224,  46  Am.  Dec.  76;  M'Kenzie  ▼.  British 
Linen  Co.  L.  R.  6  App.  Cas.  82. 

Khme*  J.,  delivered  the  opinion  of  the 
court: 

1.  The  indictment  charges  the  defendant  with 
the  crime  of  fraudulent  banking,  committed 
as  follows:  '*The  said  Henry  Eifert,  on  the 
15th  day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-three, 
in  the  county  aforesaid,  being  then  and  there 
engaged  in  the  banking  business,  under  the 
name  and  st^le  of  Bank  of  Tripoli,  and  then 
and  there  being  insolvent,  and  well  knowing 
himself  to  be  insolvent,  did  knowingly  accept 
and  receive  from  0.  H.  Mohling  a  deposit  in 
his  banking  and  deposit  business,  the  sum  of 
one  hundred  dollars,  consisting  of  gold  and  sil- 
ver money,  national  bank  bills.  United  States 
treasury  notes  and  currency,  and  other  notes, 
bills,  and  drafts  circulating  as  money  and  cur- 
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rency,  the  particular  description  to  the  grand 
jury  unknown,  to  the  amount  and  of  the  value 
of  one  hundred  dollars,  contrary  to  the  form 
of  the  statute  in  such  cases  made  and  provided.  ** 
The  sufficiency  of  this  indictment  was  ques- 
tioned by  a  demurrer,  which  was  overruled, 
and  an  exception  taken.  It  is  urged  that  it  is 
defective,  in  that  it  does  noi  state  whom  the 
money  alleged  to  have  been  deposited  belonged 
to.  or  who  was  the  owner  of  it,  or  entitled  to 
its  possession;  that  it  fails  to  aver  who.  if  any- 
one, was  defrauded.  Section  I  of  the  act  against 
fraudulent  banking  prohibits  any  bank,  bank- 
ing house,  or  party  engaged  in  ranking  or  de- 
posit business  from  accepting  or  receiving  on 
deposit  any  money  when  such  banking  house 
or  deposit  office,  firm,  or  party  is  insolvent. 
Acts  18th  Gen.  Assem.  chap.  158,  §  1.  Sec- 
tion 2  is  as  follows:  "If  any  such  bank,  bank- 
ing house,  exchange  broker,  or  deposit  office, 
firm,  company,  or  corporation,  or  partjr,  shall 
receive  or  accept  on  deposit  any  such  deposits 
as  aforesaid  when  insolvent,  any  officer,  direct- 
or, cashier,  manager,  member,  party,  or  man- 
aging party  thereof,  knowing  of  such  insoWec* 
cy,  who  shall  knowingly  receive  or  accept,  be 
accessory  or  permit  or  connive  at,  the  receiving 
or  accepting  on  deposit  therein,  or  thereby, 
any  such  deposits  as  aforesaid,  shall  be  guilty 
of  a  felony,  and  upon  conviction  shall  be  pun- 
ished  by  imprisonment  in  the  state  prison  for  a 
term  not  to  exceed  ten  years,  or  by  imprison- 
ment in  the  county  Jail  not  to  exceed  one  year 
or  both  fine  and  imprisonment,  the  fine  not  to 
exceed  $10,000."  Acts  18th  Gen.  Assem. 
chap.  158, 1  2.  In  support  of  the  contention 
that  the  indictment  isoefective  because  it  fails 
to  state  the  name  of  the  injured  party,  coun- 
sel rely  upon  cases  decided  by  this  court  where 
it  was  held  that  the  indictment,  in  certain 
cases,  must  set  out  the  name  of  the  person  in- 
jured, or  attempted  to  be  injured,  we  do  not 
think  it  is  necessary  to  discuss  these  cases. 
Let  it  be  co  i ceded  that  the  indictment  in  this 
case  must  show  who  the  injured  party  is,  and 
we  think  it  must  be  held  to  conform  to  the 
law  in  that  respect.  It  occurs  to  us  that  one 
reading  this  indictment  would  at  once  under- 
stand that  the  charge  was  that  the  money  be- 
longed to  the  person  making  the  deposit;  that 
he  was  the  owner.  If  the  act  complained  of 
is  stated  with  such  a  degree  of  certainty,  in  or- 
dinary and  concise  language,  and  in  such  a 
manner  as  to  enable  a  person  of  common  un- 
derstanding to  know  what  is  intended  to  be 
charged,  it  is  sufficient.  Code,  §  4805.  Can 
there  be  any  doubt  that  such  a  person,  on 
reading  this  indictment,  would  understand 
that  it  charged  that  the  defendant,  know- 
ing that  he  was  insolvent,  did  knowingly  re- 
ceive a  deposit  of  money  from  Mohling,  and 
that  it  was  his  money  which  was  thus  depos- 
ited? We  think  not.  Now,  one  may  own 
money  and  may  send  it  by  someone  to  be  depos- 
ited in  a  bank  but  we  should  not  speak  of  the 
mere  carrier  of  th^  money  as  a  depositor,  but 
the  one  for  whom  it  was  in  fact  taken  to  the 
bank  would  be  the  depositor.  The  owners  of 
money  deposited  in  a  bank  are  the  depositors 
of  that  bank;  that  is,  they  are  the  people,  who 
made  the  deposit.  We  think  that,  read  in  the 
light  of  the  requirements  of  our  statute,  the  in- 
dictment, to  the  common  understanding,  aa 
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-fairly  charges  that  MohliDg  was  the  injured 
iparty  as  if  it  had  in  express  terms  stated  that 
tie  owned  the  money  which  he  deposited. 

2.  It  is  strenuously  urged  that  the  court 
-^erred  in  permitting,  certain  questions  to  be 
«8ked  the  defendant  on  cross  examination.    It 
-Appeared  from  the  direct  examination  that  the 
defendant  undertook  to  state  his  connection, 
•or  rather  want  of  connection,  with  the  making 
>of  the  alleged  deposit.     He  testified  that  he 
-left  town  tbat  morning  early  and  went  to  Wa- 
verly.    That,  prior  to  going,  he  had  a  conver- 
*«ation'with  his  son  about  receiving  deposits  on 
that  day;  that  he  told  him  that  he  was  going 
"to  Waverhr  to  look  the  ground  over,  and  that, 
if  things  did  not  look  favorable,  he  would  send 
•bis  son  a  telephone  message,  through  a  party 
"Who  was  with  him,  not  to  receive  any  morie 
-deposits,  and  to  stop  doing  business;  that  he  sent 
ihe  message  to  bis  son  to  stop  doing  business, 
-and  not  to  receive  any  more  deposits.     On  cross- 
-examination, over  the  defendant's  objection,  he 
"was  required  to  testify  when  he  returned  from 
'VVaverly  to  Tripoli,  and  bow  long  be  remained 
An  Tripoli,  and  as  to  whether  he  found  any  de- 
posits had  been  made   after   2  o'clock  that 
day.    The  law  undoubtedly  is  that  the  cross- 
-examination must  be  contlned  to  the  matters 
about  which  the  direct  testimony  is  given.    It 
-Is  contended    that  on  cross-examination  the 
atate  was  limited  to  what  the  defendant  did  at 
Waverly.    We  do  not  think  so.    The  def  endan  t 
was  put  upon  the  stand  to  show  that  Mohlicg's 
•deposit  was  received  without  his  knowledge  and 
-against  his  instructions,  and  to  show  such  facts 
he  testified  as  we  have  stated.    The  defendant 
having  undertaken  to  explain  his  connection, 
or  want  of  connection  with  this  deposit,  and  to 
ishow  that  it  was  received  without  his  knowl- 
-edge  and  against  his  will,  any  line  of  cross-ex- 
amination which  tended  to  contradict  his  testi- 
mony in  chief,  or  which  more  fully  disclosed 
tiis  connection  with  this  deposit,  was  proper. 
There  was  no  error  in  the  rulings  in  this  re- 
-apect.    Even  if  the  cross  examination  was  im- 
proper, the  defendant  waived  any  error  con- 
nected therewith,  because,  in  the  further  prog- 
ress of  the  trial,  be  testified  to  the  same  facts 
without  objection.    State  v.  Wieklif,  95  Iowa, 
«6;   Strong  v.  Iowa  0,   R.  Co.  94  Iowa,  880; 
Bailey  v.  Bailey,  94  Iowa,  598. 

8.  The  eighth  paragraph  of  the  court's 
'Charge  reads:  **In  determinin^r  whether  the 
defendant  received  or  accepted  the  allei^ed  de- 
posit of  C.  H.  Mobling,  you  are  instructed  that 
"it  is  not  necessary  that  the  evidence  should 
show  or  that  you  should  find  that  the  defend- 
ant in  person  received  such  deposit,  nor  that 
be  was  personally  present  when  it  was  received 
from  said  Mobnng,  if  received  at  all;  it  is 
-enough  if  it  was  received  by  the  cashier  or 
agent  of  defendant  under  his  authority.  But 
yon  are  further  instructed  that  even  though 
ihe  defendant  instructed  Theodore  Eifert  to 
■close  the  bank,  and  refused  to  receive  or  accept 
further  deposits,  and  that  after  such  iostruc- 
-tions  to  so  refuse  deposits,  the  said  Theodore 
Eifert  did  accept  and  receive  from  said  Mobl- 
Ing  the  deposit  in  question,  if  so  you  find  from 
the  evidence,  still  if  the  defendant,witb  knowl- 
-edge  thereof,  accepted  and  retained  as  a  de- 
posit the  amount  so  received  from  said  Mohl- 
ing  from  said  Theodore  Eifert,  and  placed 
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among  and  treated  it  as  a  part  of  the  ftindi  or 
assets  of  the  bank,  having  full  knowledge  from 
what  source  and  under  what  circumstances  and 
by  whom  it  was  received,  he  will  be  deemed 
to  have  knowingly  accepted  such  sum  as  a 
deposit.    If,  however,  such  deposit  was  so  re- 
ceived without  his  authority,  and  was  not  ac- 
cepted by  him,  if  at  all,  with  full  knowledge 
of  the  manner  and  circumstances  of  its  beins 
deposited,  if  at  all,  then  he  will  not  be  deemed 
to  have  knowingly  received  or  accepted  such 
deposit."    Exception  is  taken  to  so  much  of 
this  instruction  as  relates  to  the  action  of  the 
defendant  in  knowingly  accepting  and  retaining 
the  deposit,  after  full  knowledge  from  whom 
and  under  what  circumstances  it  had   been 
made.    The   argument  of  defendant  is  that 
when  the  deposit  was  received  and  accepted  by 
defendant's  son  and  entered  upon  the  books  of 
the  bank  and  upon  the  depositor's  book  the 
whole  transaction  was  concluded.    Now,  the 
facts  appear  to  be  that  the  son  had  for  a  long 
time  been  in  the  bank,  assisting  his  father; 
that  the  father  was  in  the  cit^  of  Waverly  when 
the  son,  who  had  charge  oi  the  bank,  received 
this  deposit;  tbat  it  was  received  on  the  after- 
noon of  August  15,  1898,  and  several  hours 
after  the  son  had  received  a  telephone  message 
from  his  father  to  close  the  bank  and  to  take  no 
more  deposits.    Tbat  the  father  returned  to 
Tripoli  the  same  evening,  and  then  learned  thai 
this  deposit  had  been  received,  contrary  to  his 
orders:  that  said  money  was  put  into  the  assets 
of  the  bank,  and  that  defendant  never  paid  or 
tendered  it  back  to  Mobling.    Now,  when  did 
defendant   "knowinely  accept  and  receive* 
this  money  as  charged  in  the  indictment?    We 
think  he  must  be  said  to  have  done  so  when 
be  returned  home,  and  first  knew  of  the  fact  of 
its  receipt,  if  he  had  given  no  directions  to  stop 
business  and  refuse  deposits,  then  it  might  be 
said  tbat  he  should  be  concluded  by  the  trans- 
action when  the  money  was  in  fact  received  by 
his  son,  who  had  authority  to  act  for  hioL 
But.  having  expressly  directed  the  son  to  cease 
business  and  refuse  deposits,  he  had  no  reason 
to  suspect  or  believe  that  his  orders  would  not 
be  obeyed.    It  cannot  therefore  be  said  that  be 
knowingly  received  and  accepted  the  deposit 
when  it  was  handed  to  his  son,  and  by  him  ac- 
cepted without  the  father's  knowledge  and 
against  his  express  directions.     When,  how- 
ever, he  arrived  home  tbat  evening,  be  became 
acquainted  with  all  the  facts.    He  then  knew 
that  this  deposit  had  been  accepted  by  the  son 
after  he  had  directed  him  to  take  no  more  de- 
posits; he  knew  who  made  the  deposit;  he 
knew  he  was  then  insolvent,  and  that  he  had 
been  before  the  son  had  received  the  deposit; 
and,  knowing  all  the  facts,  he  did  not  repudi- 
ate the  transaction  but  retained  and  accepted 
the  money,  at  the  same  time  knowing  that  his 
bank  would  never  open  sgain.    It  seems  to  us 
tbat  when  defendant  after  full  knowledge  of 
all  the  facts  on  the  evening  of  his  return  failed 
to  repudiate  the  act  of  his  son,  and  took  no 
steps  looking  to  a  return  of  the  deposit  to 
Mobling,  he  then  knowingly  received  and  ac- 
cepted the  deposit    It  roust  be  borne  in  mind 
that  this  is  not  a  civil  action  for  damages  for 
the  recovery  of  the  money  deposited.    It  may 
be  that  in  such  a  case  recovery  could  be  bad  of 
the  defendant,  notwithstanding  the  deposit  wai 
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leceiyed  by  his  agent  contrary  to  his  direc- 
tions. But  the  gist  of  the  offense  charged 
in  the  prosecution  is  in  knowingly  receiving 
and  accepting  a  deposit,  knowing  that  he  was 
then  insolvent.  Surely  one  whose  agent, with- 
out his  knowledge  or  authority,  and  in  diso- 
bedience of  his  express  instructions,  receives 
and  accepts  for  his  principal  money  as  a  de- 
posit, will  not  by  such  act  be  rendered  liable 
criminally  for  knowingly  receiving  and  accept- 
ing the  money,  but  it  cannot  be  aoubted  that 
after  coming  in  possession  of  all  the  facts  the 
principal  may  so  ratify  the  act  theretofore  done 
as  to  make  it  binding  upon  himself  and  the  basis 
of  a  criminal  liability.  If  the  defendant  had,  on 
being  acquainted  with  what  had  been  done, 
promptly  disavowed  the  act  of  his  son,  and  re- 
turned the  deposit  to  Mohling,  he  would  not 
have  been  guilty,  as  it  could  not  then  have 
been  said  that  he  had  knowingly  received  and 
accepted  the  deposit.  It  seems  to  us  that  the 
instruction  is  correct,  and  quite  aa  favorable  to 
the  defendant  as  he  had  a  risht  to  expect. 

4.  Finally,  it  is  said  that  the  verdict  is  con- 
trary to  the  evidence.  This  conclusion  is 
reached  by  council  on  the  theory  that  the  acts 
oonddered  in  the  third  division  of  this  opinion, 
and  held  by  us  to  justify  the  instruction  com- 
plained of,  do  not,  if  established,  show  a  viola- 
tion of  the  statute.  We  think  the  evidence 
fully  sustains  the  verdict  Indeed,  it  is  diffi- 
cult to  understand,  under  our  view  of  the  law, 
how  the  Jury  could  have  reached  a  different 
conclusion. 

Disooverine  no  error  in  the  entire  record, 
thejudffnunioeUno  i»  affirmed, 

A  rehearing  having  been  bad  the  foUowinig 
addition  id  opiniona  were  handed  down  on  May 
15, 1897: 

Oiveiif  J.: 

A  rehearing  was  granted  in  this  case,  that 
we  mi^ht,  wfth  the  aid  of  further  arguments, 
reconsider  the  objections  urged  by  appellant  to 
the  eighth  paragraph  of  the  charge  to  the  jurv, 
or,  in  other  words,  that  we  mi^ht  review  the 
conclusion  announced  in  the  third  paragraph 
of  the  opinion.  We  have  not  at  any  time 
doubted  the  correctness  of  the  opinion  in  other 
respects,  and  therefore  limit  our  present  in- 
quiry to  this  one  subject  In  said  Instruction 
the  Jury  was  told,  in  effect,  that  it  was  not 
necessary  that  they  find  that  the  defendant 
had  in  person  received  the  deposit,  nor  that  he 
was  personally  present  when  it  was  received; 
that  it  was  enough  if  it  was  received  by  the 
cashier  or  agent  of  the  defendant  under  his 
authority;  that  though  the  defendant  instructed 
his  cashier  to  close  the  bank,  and  refused  to 
receive  further  deposits;  and  that  thereafter 
the  cashier  did  accept  and  receive  this  deposit 
'*Still,  if  the  defendant  with  knowledge 
thereof,  accepted  and  retained  as  a  deposit  the 
amount  so  received  from  said  Mohling,  by  said 
Theodore  Eifert,  and  placed  among  and 
treated  it  as  a  part  of  the  funds  or  assets  of  the 
bank,  having  full  knowledge  from  what  source 
and  under  what  circumstances  and  by  whom 
it  was  received,  he  will  be  deemed  to  have 
knowingly  accepted  such  sum  as  a  deposit" 

Appellant's  first  complaint  in  his  argument 
on  rehearing  ia  that  there  is  no  evidence  to 

t8  L.R.  A. 


warrant  that  part  of  the  instmctJon  to  the  ef- 
fect that  it  was  not  necessary  that  the  defend- 
ant should  have  received  the  deposit  In  person^ 
or  have  been  personally  present  uor  tt^at   it 
was  enough  if  it  was  received  under  his  aa> 
thority.    It  is  true  there  waa  no  evidence  to* 
which  this  partof  the  instruction,  taken  alone; 
could  apply;  but  it  was  a  correct  statement  of 
the  law,  and  aided  to  make  plain  that  wbicb^ 
followed  in  the  instruction.    Appellant  insists- 
that  in  what  follows  in  said  instruction  the 
court  attempts  to  apply  to  this  criminal  charge 
the  principle  of  ratification.    He  contends  that 
a  criminal  act  cannot  be  ratified,  and  citea  Ut 
support  1  Am.  &  £ng.  £nc.  Law,  p.  480,  and 
the  cases  therein  referred  to.    The  instruction 
does  not  submit  the  question  of  defendanfa- 
accepting  and  receiving  the  deposit  by  a  ratifi- 
cation of  what  the  cashier  had  done.    It  resta- 
the  question  of  accepting  and  receiving  upon 
whether  the  defendant  retained  the  deposit, 
and  placed  and  treated  it  as  part  of  the  aaseta^ 
of  the  bank,  with  full  knowledge  of  the  cir- 
cumstances under  which  it  had  been  receive 
by  the  cashier.    The  doctrine  of  ratification  la- 
not  invoked  to  charge  the  defendant  with  hav- 
ing accepted  and  received  the  deposit  as  of  the 
time  it  came  into  the  hands  of  the  cashier.  The 
case  was  submitted  upon  the  inquiry  as  to> 
whether  the  defendant  accepted  and  received 
the  deposit  after  being  informed  of  the  cir- 
cumstances under  which  it  had  come  into  the 
hands  of  the  cashier.    In  the  instruction  under 
consideration,  the  Jury  was  told  that  If  the  de- 
fendant, with  knowledge  of  the  circumstancea^ 
under  which  the  deposit  was  received,  accepted 
and  retained  is  as  a  deposit,  and  placed  it 
among  and  treated  it  as  a  part  of  the  assets  or 
the  bank,  "he  will  be  deemed  to  have  know- 
ingly accepted  such  sum  as  a  deixwit"    In  the 
former  opinion  we  said:  "It  seems  to  us  that 
when  defendant,  after  full  knowledge  of  al^ 
the  facts,  on  the  evening  after  his  return,  failed 
to  repudiate  the  act  of  his  son,  and  took  no 
steps  looking  to  the  return  of  the  deposit  to- 
Mr.  Mohling,  he  then    knowingly  received 
and  accepted  the  deposit" 

Appellant  contends  that,  if  the  defendant 
and  his  bank  were  insolvent  at  the  time  the 
money  was  received,  Mr.  Mohling  could  pur- 
sue it  as  a  trust  fund  in  the  hands  of  either  the 
defendant  or  his  assignee,  and  recover  it  in 
kind,  or  Its  equivalent  if  it  had  been  so  mixed 
with  other  money  as  to  destroy  its  identity. 
He  cites  Wauan  v.  Hatokins,  59  Fed.  Rep.  238, 
and  American  Truei  <fi  Sav,  Bank  v.  Oueder  S- 
P.  Mfg.  Co.  160  111.  886.  Whether  such  Is  the 
law  we  need  not  determine,  for,  if  it  be.  It 
would  apply  with  equal  force  if  the  deposit 
had  been  received  by  the  defendant  in  person, 
or  by  h's  authority.  If  it  be  conceded  that 
Mr.  Mohling  had  the  right  to  pursue  that  de- 
posit as  a  trust  fund,  it  does  not  follow  that 
the  defendant  did  not  knowingly  receive  and 
accept  it.  He  not  only  failed  to  repudiate  the 
act  of  his  son  in  receiving  the  deposit  and 
failed  to  return  it,  but,  within  four  days  after 
its  receipt,  included  that  money  in  a  general 
assignment  made  by  him  for  the  benefit  of  bia 
creditors.  We  have  re  examined  the  case  with 
care,  and  reach  the  conclusion  that  the  former 
opinion  is  correct,  and  it  ia  therefore  adhered 
to. 


BtATB  ▼.  ElTKBT. 


4» 


Bobingon,  J.,  dissenting: 

The  defendant  was  accused  and  convicted 
of  tbe  crime  of-  fraudulent  banking,  In  that, 
-when  insoWent  and  knowing  that  fact,  he  ''did 
knowingly  accept  and  receive  from  C.  H. 
Mohling  a  deposit  in  his  banking  and  deposit 
business,  the  sum  of  $100."  The  court  prop- 
erly charged  the  jury  that  \i  was  not  necessary 
to  constitute  the  offense  charged  that  the  de- 
posit should  have  been  received  bv  the  defend- 
ant in  person,  but  that  it  was  sufficient  if  the 
deposit  was  received  under  his  authorltv  by 
his  cashier  or  agent.  I^te  v.  Cadweu,  79 
Iowa,  485.  But  the  court  also  charged  the 
jury  that,  if  the  deposit  was  received  by  his 
agent  in  violation  of  his  authority,  "still  if 
the  defendant,  with  knowledge  thereof,  ac- 
cepted and  retained  as  a  deposit  the  amount  so 
received,  .  .  .  and  placed  among  and 
treated  itjas  part  of  the  funds  or  assets  of  the 
bank,  ...  he  will  be  deemed  to  have 
knowingly  accepted  such  sum  as  a  deposit." 
It  seems  to  me  that  this  portion  of  the  charge, 
as  applied  to  undisputed  facts  in  the  case,  was 
erroneous,  and  that  the  evidence  is  not  suffi- 
cient to  sustain  tbe  verdict.  The  law  does 
not  forbid  an  Insolvent  banker  to  retain  a 
deposit  properly  received,  but  to  accept 
or  receive  it;  and  whether  the  defendant  is 
iniilty  does  not  depend  merely  upon  his  having 
retained  the  deposit  in  question,  but  whether, 
by  his  acta,  he  accepted  or  received  it,  within 
tbe  meaning  of  chapter  1G8  of  the  Acts  of  the 
18th  General  Assembly,  after  he  knew  that 
it  had  been  received  by  his  agent  in  violation 
of  his  instructions.  It  is  the  general  rule  that, 
to  constitute  a  crime,  there  must  be  a  wrongful 
act,  done  with  a  criminal  intent,  or  the  inten- 
tlonal  doing  of  an  act  from  which  a  crimioal 
intent  la  conclusively  presumed.  1  McClain, 
Crim.  L.  §§  11^128: 1  Bishop,  Grim.  L.  §§  864 
et  $eq.  Wrongful  acta,  which  create  a  civil  lia- 
bility, may  fall  short  of  crime,  and  the  inquiry 
in  this  case  is  not  whether  the  facts  show  that 
tbe  defendant  is  clvillv  liable  for  the  deposit 
in  question,  but  whether  his  acts  amounted  to 
tbe  accepting  or  receiving  of  the  deposit,  within 
tbe  meaning  of  the  statute.  He  is  not  charged 
"with  having  permitted  or  connived  at  the  ac- 
cepting or  receiving  of  the  money. 

The  evidence  shows  without  conflict  the  fol- 
lowing facts:  The  defendant  went  from  Tri- 
poli to  Waverly,  in  the  morning  of  August  15, 
1898.  Before  going,  he  talked  with  his  son 
Theodore,  who  was  left  in  charge  of  the  bank, 
and  stated  that  he  was  going  to  Waverly,  "to 
look  the  ground  over,"  and  that,  if  things  did 
not  look  very  favorable,  he  would  send  a  tele- 
phone message  to  tbe  son  to  stop  business,  and 
not  receive  any  more  deposits.  The  defend- 
ant sent  a  message  to  that  effect  before  2  o'clock 
of  that  day.  It  was  received  by  the  son,  but 
he  did  not  obey  it,  because  he  thought  his 
father  took  too  gloomy  a  view  of  the  situation, 
*  and  received  several  deposits,  including  tbe 
one  in  question,  after  he  received  the  messaire, 
and  before  4  o'clock,  when  he  closed  the  bank. 
The  defendant  returned  at  night,  and  was  in- 
formed by  his  son  that  he  had  closed  the  bank, 
but  that  he  had  kept  it  open  until  4  o'clock, 
and  had  received  deposits,  including  the  one 
noade  by  Mohling.  The  defendant  was  dis- 
aatisfled  that  his  order  had  not  been  obeyed, 
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I  but  did  nothing" with  the  money  received. 
There  is  no  evidence  whatever  that  he  placed 
it  among  the  assets  of  the  bank.  It  had  beea 
received  and  placed  with  the  funds  of  the  bank 
by  his  son.  There  is  no  pretense  that  it  had 
been  kept  apart  from  the  money  previously  in 
the  bank,  nor  that  it  could  have  been  identified 
and  treated  as  a  special  deposit  It  is  not 
shown  that  the  defendant  took  actual  posses- 
sion of  it,  but  it  seems  to  have  remained  where- 
the  son  placed  it  until  the  assignment  for  the 
benefit  of  creditors  was  made.  The  bank  was 
never  opened  after  it  was  closed  by  the  son, 
as  stated.  When  he  received  the  deposit  of 
Mohling,  the  amount  was  entered  in  the  pasa 
book  of  tbe  latter,  and  it  is  not  shown  that  any 
other  entry  waa  made  in  any  book  until  after 
the  assignee  had  taken  possession  of  the  bank. 
The  son  then  asked  of  tbe  assignee  the  priv> 
ilege  of  posting  in  the  books  the  work  done 
on  the  15th  of  August.  Mohlinff  never  made- 
any  demand  for  the  return  of  t£e  money  he 
had  deposited,  and  it  does  not  appear  that  it 
was  ever  suggested  to  the  defendant  bv  any 
one  .that  the  deposit  should  be  refunded  before 
he  n^ade  the  assignment  for  the  benefit  of  cred- 
itors. The  entire  amount  due  Mohling,  in- 
cluding tbe  deposit  in  question,  waa  $548.44, 
and  it  is  shown  that,  before  the  assignment 
waa  completed,  the  defendant  endeavored  to- 
have  Mohling  commence  suit,  aided  by  attach- 
ment to  recover  the  amount  due  him,  and  rep 
resented  that,  if  he  would  do  so,  he  would 
obtain  all  of  it.  The  total  amount  due  Mob- 
ling,  indtiding  the  deposit  in  question,  was  set 
out  in  the  schedule  of  claims  attached  to  the 
assignment,  but  the  defendant  did  not  prepare 
the  schedule.  That  waa  done  by  his  attorney 
and  his  son,  and  he  does  not  ap|)ear  to  have 
given  the  fact  that  the  Mohling  claim  included 
the  deposit  in  question  any  thought,  but,  if  he 
had  purpoaely  included  it,  that  fact  would  not 
have  shown  that  he  had  accepted  or  received- 
the  money.  That  had  been  done,  in  violatioa 
of  bis  instructions,  by  his  son,  and  the  money 
so  mingled  with  the  funds  of  the  bank  that  it 
could  not  be  identified.  The  unauthorized  act 
of  the  son  was  effectual  to  create  between  the 
defendant  and  Mohling  the  relation  of  debtor 
and  creditor  {Independent  Dut,  v.  King,  80* 
Iowa,  500).  because  it  was  theriizht  of  Mohling, 
in  the  absence  of  actual  knowledge  of  the  limi- 
tation upon  the  power  of  the  son,  to  rely  upoa 
the  apparent  authority  with  which  the  defend- 
ant had  clothed  him  to  receive  the  deposit. 
The  relation  stated  having  been  established,  It 
could  not  have  been  changed,  and  the  money 
given  the  character  of  special  deposit,  without 
the  consent  of  Mohling.  It  is  not  shown  that 
the  defendant  attached  to  his  assignment  an 
inventory  of  his  assets,  and  the  record  i» 
entirely  barren  of  evidence  to  show  that  he  had 
any  intent  in  making  tbe  assignment  to  appro- 
priate to  his  own  use  any  money  or  other  prop- 
erty which  belonged  to  Mohling.  or  to  alter 
their  relation  in  any  manner.  The  asitignee 
acquired  only  the  right  of  the  defendant  in  the 
property  assigned.  Meyer  v.  Scans,  66  Iowa, 
183:  Independent  Diet.  v.  King,  80  Iowa,  601. 
If  Mohling  had  any  special  interest  in  or  lien 
upon  the  propertv  assigned  while  it  was  in  the 
hands  of  the  defendant,  that  interest  or  liea 
could  have  been  enforced  against  the  assignee. 
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See  Bruner  v.  First  Nat  Bank  (Tenn.)  84  L. 
R.  A.  683,  and  noUs,  97  Tenn.  540. 

It  is  my  opiDioD  that  the  evidence  is  suffi- 
cient to  show  a  civil  liability  only ;  that  it  wholly 
fails  to  show  that  the  defendant  accepted  or 
received  the  deposit  in  question  within  the 
cneaning  of  the  statute;  and  that  it  does  not 


show  any  act  on  his  part  done  with  a  wrongful 
intent,  or  from  which  a  wrongful  intent  should 
be  presumed.  Therefore  I  think  the  Judg- 
ment of  the  district  court  should  be  reversed, 
and  that  the  defendant  should  be  awarded  a 
new  triaL 


MICHIGAN  SUPREME  COURT. 


Wmiam  P.  DUMMER,  AppL. 

V. 

Charles  O.  SMEDLEY,  Receiver  of  the  Gyp- 
•um  Plaster  &  Stucco  Company  et  al.,  AppU, 


LIDGERWOOD   MANUFACTURING 
COMPANY.  Intervener. 

( Mich. ) 

1.   A  mortiT^ff®  ^^^  ^^  ^  rendered  in- 
▼alid  hy  the  fact  that  ail  the  money  which  it  is 


given  to  Mcure  fs  not  paid  over  at  Its  exeontioii 
and  It  does  not  state  tbat  It  Is  irlven  for  futare  ad- 
vances. If  it  ta  friven  In  irood  faith  for  a  needed 
amount,  and  the  money  is  paid  over  aa  fast  as  is 
can  be  rataed  by  the  mortgagees. 

••  EzisUiifl^  ereditom  of  a  eorporatton 
cannot  Impeach  a  transaction  by  whidi 
the  corporate  stock  Is  Increased  and  fasued  as  a 
bonus  to  third  persons  to  induce  them  to  advaooe 
money  to  the  oorporation  on  mortgage  securicy 
so  as  to  avoid  the  mortgage  and  treat  the  ad- 
vance as  a  payment  for  stoclE. 


Note.— BrmiM  ttook  of  eorporQiUm», 
L  QtntfralpnnciBlitinw^iLved. 
II.  ContMLvX/Umal  and  AaibuUiry  prooMnnt. 
TIL  Effect  of  recitote  aiid  nnmincH  paymefit. 
IV.  Stocic  OS  bonus  to  purcTiOAers  of  bonds. 
y .  Mere  acceptance  of  ehares;  surrender;  cancelo- 

tion. 
VL  RightM  of  creditors. 
VIL  Bona/ldepurcAascrsJ 

L  Oeneral  principle  inwAved, 

Honesty  and  good  faith  require  that  shares  of 
ctock  in  a  corporatioa  must  represent  an  actual  in- 
vestment of  capital,  else  they  tend  to  mislead  the 
public.  Since  the  creditors  of  a  company  can  hold 
the  shareholders  liable  only  to  a  limited  amount,  if 
at  all,  after  their  stock  is  paid  for,  the  capital  paid 
In  constitutes  the  real  foundation  of  the  company's 
-credit.  A  nominally  paid-up  capital  of  $1,000,000 
when  only  $10,000  are  actually  paid  in  is  a  misrepre- 
aentation  which  tends,  and  is  generally  intended, 
to  deceive  those  who  deal  with  the  oorporation. 

The  necessity  of  actual  payment  of  the  nominal 
atock  of  a  corporation  is  the  principle  on  which 
various  classes  of  decisions  rest.  Many  ca»es  like 
that  of  Upton  v.  Tribilcock.  91  CT.  8. 45,  23  L.  ed.  208, 
deny  the  right  of  a  corporation  to  release  or  sur- 
render the  obligation  of  a  subscriber  to  pay  for  his 
shares. 

There  are  numerous  cases  also  in  which  the  ade- 
quacy of  the  compensation  for  shares  when  paid 
in  property  is  the  matter'  in  issue.  These  proceed 
on  the  underlying  principle  tbat  it  is  necessary 
that  they  should  tie  paid  for. 

8o  far  as  concerns  the  relations  between  the  cor- 
poration and  the  shareholders  themselves  when 
the  rights  of  third  parties  who  deal  with  the  corpo- 
ration are  not  involved,  there  seems  to  be  no  rea- 
son why  any  contract  fairly  entered  into  between 
the  company  and  its  members  in  respect  to  the 
payment  of  their  subscriptions  or  distribution  of 
the  shares  should  not  be  given  effect,  unless,  indeed, 
auch  contract  improperly  discriminates  between 
shareholders  themselves  and  is  objected  to  by 
some  of  them.  Generally  speaking.  It  is  when  the 
creditors  of  a  corporation  have  interests  involved 
that  the  contract  between  the  company  and  its 
members  attempting  to  dispense  with  the  full  and 
fair  payment  for  the  shares  will  be  denied 
effect.   This  principle  will  be  seen  to  be  quite 

<8  L.R.A. 


dearly  apparent  in  nearly  all  the  decisions  on  the 
subject  as  they  appear  below. 

The  power  of  a  oorporation  to  issue  stock  for  the 
purchase -of  property  at  anything  less  than  its  par 
value  is  denied  in  Gamble  v.  Queens  County  Water 
Go.  123  N.  r.  01, 9  L.  R.  A.  ..627,  where  the  atatutea 
expressly  provide  that  the  trustees  may  porchaaa 
property  and  issue  stock  to  the  amount  of  the 
value  thereof  in  payment  therefor.  It  distin- 
guishes the  case  of  Van  Cott  v.  Van  Brunt,  82  N.  T. 
68S,  where  a  railroad  company  was  allowed  to  issue 
stock  at  less  than  its  par  value  to  pay  for  the  con- 
struction of  the  road  on  the  ground  that  the  stat- 
ute made  no  provision  there  as  to  its  issue  of  stock 
for  property. 

But  this  matter  of  the  amoant  of  oonslderatioB 
that  must  be  obtained  for  stock  when  Issued  to  pay 
for  property  and  without  any  purpose  of  lasuinff 
it  as  a  bonus  will  not  be  considered  further  In  thia 
note.  The  question  of  the  fraud  of  stockholders 
in  taking  stock  as  the  compensation  for  property 
which  they  know  to  be  worth  leas  than  the  stock  is 
often  a  question  of  fact.  The  purpose  of  the  pres- 
ent note  is  to  consider  the  legality  of  stock  intended 
as  a  bonus  without  going  into  the  questions  of  ao- 
tual  fraud  in  issuing  stock  for  property  at  an  over^ 
valuation.  The  cases  involving  the  latter  question 
are  numerous.  These  cases  may  be  said  to  start 
with  the  assumption  that  mere  bonus  stock  Issuod 
without  consideration  Is  to  be  deemed  a  fraud  upon 
creditors.  Among  cases  of  this  class  areGogebio 
Invest.  Co.  v.  Iron  Chief  Min.  Co.  78  Wis.  427:  Re 
Western  of  Canada  Oil,  Land  ft  Works  Co.  L.  R.  I 
Ch.  Di  V.  1 15, 45  L.  J.  Ch.  N.  8.  fi,  83  L.  T.  N.  a  645, 24 
Week.  Rep.  165. 

The  distribution  among  shareholders  of  shares  of 
stock  which  had  once  t)een  fully  paid  and  after- 
wards acquired  by  the  corporation  was  sustained 
in  Com.  V.  Boston  ft  A.  B.  Co.  148  Mass.  14S,  and 
held  to  be  authorized  by  the  statutes. 

The  principle  involved  in  the  question  as  to  tha 
obligation  to  make  actual  payments  for  atock  la 
well  illustrated  in  Winston  v.  Donett  Pipe  ft  Par. 
ing  Co.  129  III.  64,  4  L.  B.  A.  507,  where  it  Is  held 
that  one  who  sul)8crihe8  to  stock  merely  to  eoabla 
the  corporation  to  obtain  a  certificate  of  organiza- 
tion under  an  agreement  with  the  other  sub8cnk>- 
ers  that  he  shall  not  be  liable  on  the  stock  but  shall 
hold  it  as  trustee,  and  that  they  will  help  him  dia- 
pose  of  it,  is  liable  on  his  subsoriptlon  as  beti 
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.&  A  mortflrai?*  by  a  oorporaticm  to 
cure  money  advameed  to  it  in  good  faith 
cannot  be  reduced  In  favor  of  liens  of  Bubsequent 
creditors  because  at  the  time  of,  and  as  an  In- 
ducement to,  the  advance,  the  mortgagees  re- 
ceived stock  of  the  corporation  as  a  bonus. 

<4*  A  lien  may  be  ^ven  to  a  second  mort- 
gMgi^e  and  to  a  receiver  of  a  corporation  for 
money  advanced  to  pay  interest  on  the  first  mort- 
gage and  taxes,  as  against  attachment  ereditora 
of  the  corporation. 

9.  Sale  of  machinery  to  a  corporation 
with  notice  that  it  is  In  a  bad  condition  flnanofai* 
ly,  and  under  a  guaranty  of  payment  by  a 
third  person,  does  not  entitle  the  seller  to  a  lien 
for  its  price. 

^.  Attachments  levied  on  the  property 
of  a  mortfl^ai^r  subsequently  to  the  execu- 
tion of  the  mortgage  are  properly  given  priority 
over  money  afterwards  paid  over  on  the  security 
of  the  mortgage  in  accordance  with  the  agree- 
ment under  which  it  was  executed. 

(July  28, 1898.) 

€  ROSS- APPEALS  from  a  decree  of  the  Cir- 
cuit Court  for  Kent  County  in  an  action 
brought  to  foieclooe  a  mortgage  on  property  of 


the  Gypsum  Plaster  &  Stucco  Company,  tbe 
complainant  appealing  from  so  much  of  tbe 
decree  aa  allowed  other  claims  in  priority  to 
the  mortgage,  and  defendants  appealing  from 
80  much  of  the  decree  as  allowed  tbe  mortgage 
as  a  valid  claim  on  tbe  property.    Modified, 

The  facta  are  stated  in  tbe  opinion. 

MeuTB.  T.  J.  O'Brien  and  James  EL 
Campbell,  for  William  F.  Dummcr: 

General  creditors  having  no  lien  on  the  debt- 
or's landfl  cannot  attack  conveyances  as  fraud- 
ulent. 

Fox  ▼.  WiUU,  1  Mich.  821;  Nugent  y.  iTu- 
gent,  70  Mich.  52;  Voorhiu  ▼.  FrUbie,  25  Mich. 
481,  12  Am.  Rep.  291;  Fearey  v.  Cummings,  41 
Mich.  876. 

Conveyances  to  defraud  creditors  are  not 
void  as  against  tbe  creditors  themselves,  but 
only  voidable  at  tbeir  option  on  taking  proper 
proceedings. 

McMaster  y.  Campbell,  41  Mich.  513. 

A  mortgage  to  secure  a  present  loan  and  con- 
templated future  loans  is  valid. 

Brace  v.  Berdan,  104  Mich.  856;  Shirrat  v. 
Caig,  11  U.  S.  7  Cranch,  84,  8  L.  ed.  260; 
Oraig  v.  Tappan,  2  Sandf.  Ch.  78;  Bank  of 
Utiea  ▼.  Finch,  8  Barb.  Ch.  298.  49  Am.  Dec. 


lilmeeir  and  the  state  or  the  creditors  of  the  cor- 
poration, but  not  on  an  assessmont  In  a  suit  by 
other  stock  subscribers,  where  they  have  not  fully 
fiaid  for  their  shares.  This  merely  gives  eftect  to 
^he  contract  of  the  parties  as  between  themselves 
without  denying  the  right  of  creditors  to  rely  on 
Che  entire  good  faith  of  the  sabscription  list. 

In  respect  to  the  liability  of  stockholders  in  a 
foreign  corporation  on  account  of  so-called  bonus 
clock  for  nonpayment  of  the  whole  or  part  of  the 
par  value  of  tbe  stock,  it  is  held,  in  Allen  v.  Fair- 
t»nk9, 4b  Fed.  Bep.  446,  that  whether  or  not  such 
l<abihty,  as  determined  by  the  laws  of  the  state  of 
4noorporation.  would  l)e  enforceable  in  other  states, 
that  at  any  rate  such  stockholders  were  liable  to 
contribution  for  their  share  of  the  debts  of  the 
corporation  to  other  stockholders  who  had  been 
•obliged  to  pay  them  by  force  of  the  statutes, 
which  made  aU  of  them  liable  ratably  in  pro- 
portion to  tbeir  stock  and  cosureties  to  the  extent 
^f  the  liability. 

Stock  dividends  have  sometimes  been  spoken  of 
«s  the  mue  of  bonus  stock,  but  tbe  questions  re- 
«pecu.agthe8e  are  usually  in  reference  totbedlfi- 
tinction  between  capital  and  income  as  affecting 
the  rights  of  life  tenants  and  remaindermen  .of  the 
•«tock. 

n.  OomMtvtiimal  and  tiaiiUory  prooMons. 

Since  every  corporation  is  a  creature  of  tbe  law. 
At  is  pliMn  that  its  ezteteoce  must  be  subject  to  all 
such  conditions,  of  whatever  nature  they  may  be, 
MB  the  lawmaking  power  shall  prescribe.  Injus- 
tice, frauds,  and  scandals  in  tbe  management  of 
corporations  have  caused  the  enactment  of  con- 
etitutional  and  statutory  provisions  which  ex- 
pressly require  the  full  payment  of  the  stock  of 
-every  corporation.  These  provisions  vary  some- 
what but  aU  tend  to  the  general  result  of  securing 
for  every  corporation  an  actually  invested  capital 
•equivalent  to  the  amount  of  its  nominal  stock. 

Similar  constitutional  provisions  are  now  found 
in  a  considerable  number  of  states.  Under  such 
provisions,  however,  there  may  still  remain  tbe 
<]ue8tion  whether  or  not  the  issue  of  stock  as  an 
-«xtra  inducement  to  tbe  purchase  of  bonds  Is  pro- 
hibited.   As  to  this,  see  infra^  lY. 

It  is  expressly  provided  by  HI.  Const.  1870,  art.  11, 
4 13,  that  **no  railroad  corporation  shall  issue  any 
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stock  or  bonds,  except  for  money,  labor,  or  prop- 
erty actually  received  and  applied  to  tbe  purposes 
for  which  such  corporation  was  created,  and  all 
stock  dividends,  and  other  fictitious  increase  of  the 
capital  stock,  or  indebtedness  of  any  such  corpora- 
tion, shall  be  void."  Chicago  City  R.  Co.  v.  AUer- 
ton,  84  U.  S.  18  WalL  238. 21  L.  ed.  902. 

In  a  considerable  number  of  states  there  are 
somewhat  similar  constitutional  provisions. 

One  of  the  mischiefs  sought  to  be  remedied  by 
the  constitutional  provision  against  issuing  ficti- 
tious stock  or  issuing  stock  except  for  money  or 
property  actually  received  or  labor  done  Is  to  pro- 
tect stockhold4»r8  against  spoliation  and  to  guard 
the  public  against  worthless  securities.  Memphis 
ft  L.  R.  R.  Co.  V.  Dow,  1X0  U.  8. 287,  80  L.  ed.  G06; 
Peoria  &  8.  R.  Co.  v.  Thompson,  108  III.  187. 

Such  constitutional  provision  is  not  intended  to 
interfere  with  the  usual  and  customary  methodBof 
raising  funds  by  railroad  corporations  for  the  pur- 
pose of  building  their  roads  or  to  accomplish  other 
legitimate  corporate  purposes.  Peoria  &  8.  R.  Co. 
V.  Thompson,  103  111.  187. 

The  issue  of  stock  as  a  part  of  the  price  of  prcp- 
crty  legitimately  purchased  is  not  in  violation  of 
the  constitutional  prohibition  against  issuing  stock 
except  for  money  or  property  received  or  labor 
done.  Memphis  &  L.  R.  R.  Co. v.  Dow,  1:0)  U.  8. 287v 
80  L.  ed.  506. 

See  also  Brown  v.  Duluth,  M.  &  N.  R.  Co.  B8  Fed. 
Rep.  MO,  infra,  IV. 

After  subscribers  have  fully  paid  for  tbeir  stock 
their  giving  it  back  to  the  corporation  to  be  dis- 
posed of  as  a  bonus  to  accompany  the  sale  of  bonds 
does  not  violate  a  constitutional  provision  pro- 
hibiting tbe  issue  of  stock  except  for  money  or 
property  at  a  reasonable  value.  Davis  Bros.  v. 
Montiromery  Furnace  &  Chemical  Co.  101  Ala.  127. 

Holders  of  fictitious  stock  which  is  void  under 
tbe  Constitution  of  the  state  have  no  standing  in  a 
court  of  equity  to  ask  relief.  Arkansas  River 
Land,  Town,  ft  Canal  Co.  v.  Farmers*  Loan  &  T.  Co* 
13  Colo.  587. 

Stock  issued  without  any  consideration  therefor 
is  Illegal  under  Wis.  Rev.  Stat.  %  1753.  Wood  v« 
Union  Gospel  Church  Bldg.  Assb.  83  Wis.  9. 

So,  the  issue  of  stock  of  a  corporation  at  less  tbnn 
at  its  par  value  being  void  under  Wis.  Rev.  Stat. 
•  1753,  one  who  pays  money  for  stock  on  an  agree- 
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175;  Gadsden  y.  Gatque.  2  Strobh.  L.  824; 
Louisville  BIm,  Go.  v.  Leonard,  90  Ky.  106; 
Newkirk  v.  Netokirk,  56  Mich.  625;  Ladue  v. 
Detroit  ik  M,  R.  Go,  n  MIcb.  380,  87  Am. 
Dec.  759;  Brackett  v.  Sears,  15  Micb.  244; 
Robinson  y.  Cromelein,  15  Micb.  816;  Lanahan 
V.  Lawton,  50  N.  J.  Eq.  276;  Tullff  v.  Harloe, 
85  Cal.  802,  95  Am.  Dec.  102;  Griffin  ▼.  New 
Jersey  Gil  «?.  11  N.  J.  Eq.  49. 

Tbere  was  legal  power  in  tbe  company  to 
make  the  mortgage,  and  it  possesses  all  requi- 
site legal  formalilies. 

Morawetz.  Priv.  Corp.  §  171,  p.  168,  note  2. 

Smedley,  receiver,  is  not  entitled  to  a  lien 
prior  to  tbe  mortgage  lien  for  moneys  paid  by 
him  for  interest  on  the  Uhl  mortgages  and  for 
taxes 

Matiison  y.  Marks,  81  Micb.  421,  18  Am. 
Rep.  197;  Manwaring  y.  Potoell,  40  Mich.  871; 
Raht  y.  AttHU,  106  N.  Y.  428,  60  Am.  Rep. 
456;  Greeley  y.  Provident  Sav.  Bank,  98  Mo. 
458. 

The  mortgagees  are  not  liable  in  respect  to 
the  stock  issuM  to  them  as  a  bonus. 

Only  subsequent  creditors  (that  is,  creditors 
whose  debta  are  contracted  after  the  issue  of 


the  stock)  are  entitled  to  enforce  their  claims- 
against  holders  of  unpaid  stock  or  stock  issued. 
as  a  bonus  or  for  less  than  its  face  value. 

Handley  y.  8tutz,  189  U.  S.  417.  85  L.  ed. 
227;  Morawetz,  Priv.  Corp.  §  597;  Coit  ▼. 
North  Carolina  Gold  Amalgamating  Co.  14 
Fed.  Rep.  12,  119  U.  8.  843.  80  L.  ed.  420^ 
First  Nat,  Bank  v.  Gustin  Minerva  Consol. 
Min,  Co.  42  Minn.  827.  6  L.  R.  A.  676;  Bafd- 
man  y.  Ainslie,  82  Ky.  895;  Washburn  ▼. 
Green  ("Richardson  y.  Green**),  183  U.  S.  80, 
83  L.  ed.  516. 

The  utmost  liability  of  Dummer,  Gill,  an<t 
Dickinson  would  be  to  account  for  the  yalue- 
of  the  stock  issued  to  them  at  the  time  they 
took  it.    That  value  was  nil. 

Morrow  v.  Nashville  Iron,  Sled,  4b  C.  Co.  87 
Tenn.  262, 8  L.R  A.  37;  Handley  y.  Stuiz,  195^ 
U.  8.  417.  85  L.  ed.  227. 

The  mortgage  stands  as  a  security  for  tbe 
new  five  year  notes  (second  series)  substituted 
for  the  original  notes  executed  at  the  same- 
time  that  tbe  mortgage  was. 

Bank  of  UUca  v.  tinch,  3  Barb.  Ch.  293,  4^ 
Am.  Dec.  175;  Budi  v.  Wood,  85  Me.  204;  Bur- 
dett  V.  aay,  8  B.  Mon.  287;  CaUard  y.  Mai- 


ment  that  he  shall  bave  to  pay  but  60  per  cent  of  the 
par  value  to  In  pari  delicto,  and  oaonot  recover 
back  hto  money,  although  the  stock  is  void.  Clarke 
V.  Lincoln  Luml>er  Go.  60  Wis.  665. 

The  Issue  of  bonus  stock  by  a  corporation,  tbe 
effect  of  which  was  involved  In  Washburn  v.  Green 
(^'Richardson  v.  Green**).  188  U.  8. 80,  88  L.  ed.  616. 
was  directly  prohibited  by  2  Mich.  Oomp.  Laws, 
V  77S7,  declaring  that  a  railroad  company  shall  not 
**8ell,  dispose  of,  or  pledge  any  shares,**  nor  ^issue 
certificates  of  shares*'  until  fully  paid.  One  who 
took  such  bonus  shares  is  therefore  held  liable  to 
pay  for  them  notwithstanding  a  contract  between 
bim  and  the  company  that  the  stock  shall  not  be 
assessable. 

In  Washburn  v.  Green  (^'Richardson  v.  Green**), 
138  n.  S.  80. 88  L.  ed.  616.  the  lower  court  recog- 
nized his  claim  for  actual  advances  of  money  to  the 
entire  amount,  without  deducting  therefrom  any- 
thing on  account  of  his  liability  as  the  holder  of 
bon  us  stock.  But  the  court  on  appeal,  without  ex- 
pressing any  approval  of  this,  merely  holds  that  the 
decree  gave  him  the  fullest  measure  of  allowance 
to  which  he  could  possibly  be  Justly  entitled. 

III.  EfFeest  of  reottols  and  nominal  paymenL 

Since  the  law  does  not  tolerate  any  transparent 
device  to  evade  Its  provisions,  it  is  evident  that  a 
mere  recital  in  certificates  of  stock  that  they  have 
been  fully  paid  cannot  be  effective,  if  untrue,  ex- 
cept, at  least,  when  innocent  persons  have  been  de- 
ceived thereby.  As  to  such  persons,  see  iti/rcK 
VIL 

Stockholders  who  vote  an  increase  of  stock  and 
distribute  it  among  themselves  cannot  escape  lia- 
bility to  assessment  thereon  by  having  the  stock 
Issued  as  fully  paid,  even  if  they  act  in  good  faith 
and  in  the  belief  that  they  are  entitled  to  the  stock. 
Handley  v.  Stutz,  189  U.  S.  417. 85  L.  ed.  287. 

A  fictitious  arrangement  by  which  stock  is  ifsued 
as  full  paid,  when  in  fact  it  is  not.  may  be  set  aside 
in  equity  as  a  fraud  on  subsequent  creditors  of  the 
corporation  who  have  trusted  the  company  In  re- 
liance upon  its  apparent  and  professed  capital  hav- 
ing been  fully  paid  m.  First  Nat.  Bank  v.  Gustin 
Minerva  Consol.  Min.  Co.  42  Minn.  827, 6  L.  R.  A. 
676. 

So,  the  issue  of  stock  purporting  to  be  full  paid, 
but  which  was  really  a  gift  to  tbe  holder  in  order 
to  get  hto  recommendation  and  Influence  for  the 

88  L.  R.  A. 


company,  makes  him  liable  to  creditors.  Penin- 
sular Sav.  Bank  v.  Black  Slag  Stove  Poltob  Go.  106- 
Mich.  686. 

An  arrangement  by  which  stock  to  nominally 
paid  and  the  money  taken  back  as  a  loan  to  the- 
stockholder  to  held,  in  Sawyer  v.  Hoag,  84  U.  S.  IT 
Wall.  610. 21L.  ed.  781,  to  be  a  mere  device  to  change 
the  debt  from  a  stock  debt  to  a  loan,  and  therefore- 
not  a  valid  payment  as  against  creditors  of  tbe  cor- 
poration, though  it  might  be  good  as  between  th(»- 
company  and  the  stockholder. 

Shares  issued  to  a  person  to  entitle  him  to  be  a. 
director,  for  which  be  gives  hts  check  but  at  the- 
same  time  receives  a  check  of  equal  amount  from 
the  company,  are  held  to  be  in  effect  unpaid  aharea- 
for  which  he  to  liable  as  a  contributor  on  tbe  in- 
solvency of  tbe  company.  Hay*8  Case,  Lb  R.  10  Cli» 
App.  000,  44  L.  J.  Ch.  N.  S.  721. 83  L.  T.  lf.&  466. 

The  above  cases  fully  recognize  and  act  upon  tbe 
principle  that  as  to  creditors  of  a  corporation  wbo- 
rely  on  its  apparent  capital  stock  the  shareholders 
who  have  taken  certificates  which  recite  a  full  pay- 
ment thereof  cannot  be  protected  against  Uabillry 
as  stockholders  on  unpaid  subsciiptiona.   As  to- 
such  creditors  it  to  held,  in  Handley  v.  Stutz  and 
First  Nat.  Bank  v.  Gustin  Minerva  Consol.  Min.  Ool. 
that  the  shareholders  were  not  relieved  from  lla» 
bility  by  an  untrue  representation  that  tbe  stock 
was  paid  for,  and  no  dtotinctlon  to  raised  in  those- 
cases  between  a  subscriber  to  stock  and  one  who 
obtains  it  without  any  subscription.   In  neither  of 
them  do  the  shareholders  in  question  seem  to  hare 
made  subscriptions  for  tbe  stock.  But  that  distinc- 
tion is  raised  in  New  York  cases  which  expressly 
hold  that  one  who  obtains  stock  purporting  to  be 
fully  paid,  although  knowing  that  It  to  not.  cannot 
be  held  liable  to  any  greater  extent  than  that  for 
which  he  to  liable  on  the  face  of  the  certificates,  if 
be  has  not  subscribed  for  the  stock  or  entered  into 
any  contract  other  than  that  whioh  to  implied  by 
tbe  mere  acceptance  of  the  shares. 

In  the  first  of  these  New  York  cases  It  was  held- 
that  one  who  takes  certificates  o{  stock  with  a 
clause  therein  stating  tbe  further  payments  to- 
which  the  stock  may  be  subjected  by  tbe  order  of 
the  directors  is  not  liable  to  a  greater  extent  to 
creditors  of  the  corporation,  although  hto  title  may 
be  conditional  on  the  payment  of  future  calls,  and* 
that  such  payment  to  optional  with  him.  Seymour 
V.  Sturgess,  26  N.  Y.  134. 
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-thetrg,  10  La.  Add.  233;  Patterson  t.  Johnston, 
^  Ohio,  pt  2,  p.  225;  Babbitt  y.  FUnoers,  1  Swao, 
^11. 

Dummer  bolds  as  trustee  for  0111  aod  Dick- 

Idsod.    For  whatever  is  payable  to  them  aod 

secured  by  the  mortga^,  aod  is  eotitled  to 

foreclose  the  mortgage  m  his  own  name  for  the 

-entire  indebtedDess. 

1  JoDcs,  Mortg.  707»  §  846;  Hubbai  ▼.  Blakes- 
iee,  71  N.  Y.  63. 

Duramer  is  eotitled  to  a  decree  for  the  ioter- 
-est  he  paid  od  the  prior  mortgages  to  Uhl  after 
Hiefault  by  the  compaay. 

Mdttison  ▼.  Marks,  81  Mich.  421,  18  Am. 
Bep.  197:  Manwaring  ▼.  JPotoell,  40  Mich.  871. 

The  takiDg  of  the  personal  obligation  and 
.^araDty  of  Gill  precludes  the  Lidgerwood 
Compaay  from  assert! Dg  aoy  lien  on  l^e  prop- 
-erty  of  the  gypsum  company. 

Palmer,  Appellant,  1  Dougl.  (Mich.)  422; 
JSears  ▼.  8mM,  2  Mich.  243;  Wisconsin  M.  <§ 
F'.  Ins.  Co.  Bank  v.  Filer,  83  Mich.  496:  2 
Washb.  Real  Prop,  g  16,  p.  90;  Au  Sable  River 
Boom  Go.  Y.  Sanborn,  86  Mich.  858. 

There  was  io  fact  do  fraud  aod  no  misrep- 
xesentation    which   induced  the  Lidgerwood 


Company  to  sell  upon  the  credit  of  the  gypsum 
compaay,  and  it  did  not  sell  upoa  that  credit. 

The  case  is  aot  ooe  in  which  equity  will  cre- 
ate and  eoforce  a  lien  io  fiivor  of  the  Lidger- 
wood Company  for  the  unpaid  purchase  price 
of  the  machinery. 

Bennett  ▼.  Nichols,  12  Mich.  22;  Perkins  v. 
Perkins,  16  Mich.  162;  Kelly  v.  Kelly,  54  Mich. 
30;  Richards  v.  Arms  Shingle  <fe  L.  Co.  74 
Mich.  57;  Btiston  v.  Waldmn,  96  Mich.  49. 

Messrs,  Maher  A  Salsburjr*  for  William 
L.  Tyler: 

Dummer,  Gill,  and  Dickinson  should  be 
treated  as  debtors  of  the  company  owiog  the 
unpaid  balaoce  for  the  stock  issued  to  them. 
The  capital  stock  of  a  corporation  coastitutes 
a  trust  fund  for  the  beoefit  of  its  creditors  for 
the  payment  of  its  debts,  and  if  not  paid  for  in 
full  by  the  parties  to  whom  it  is  issued  a  court 
of  equity  will  compel  paymeat  so  far  as  neces- 
sary to  satisfy  the  corporate  debts. 

Ihoight,  ▼.  Scrantom  d  W.  Lumber  Co,  82 
Mich.  630;  TumbuU  ▼.  Prentiss  Lumber  Co,  55 
Mich.  887;  Washburn  T.  Green  {**  Richardson 
Y.  Green")  133  U.  8.  30.  38  L.  ed.  516;  28  Am. 
&  Eog.  Edc.  Law,  pp.  856,  857,  note  8. 


Other  cases  hold  that  one  who  reoelved  so-called 
tmnus  stock  on  which  40  per  oeat  has  been  credited, 
but  did  not  subscribe  for  the  stock  or  eater  into 
any  enKaaement  to  pay  the  40  per  cent,  cannot  be 
made  to  respond  to  the  creditors  of  the  compaay  as 
-upon  an  uapaid  subscrlptloa,  but  that  the  traosac- 
-tloo.  If  vUra  rim.  was  simply  a  aulllty.  Christen- 
«ea  T.  Boo,  106  N.  Y.  97,  flO  Am.  Rep.  420;  Cbristen- 
-«en  T.  Quiritard,  20  N.  Y.  S.  EL  6L 

These  New  York  cases  are  clearly  oat  of  harmony 
with  the  other  decisioas  oa  the  subject  in  other 
Jurisdictions.  The  first  of  them,  the  case  of  Sey- 
mour y,  Sturaen,  might  possibly  have  beea  har> 
mooized  with  the  geoeral  doctrioe  on  the  ground 
that  the  creditor  seeking  to  enforce  the  stockhoid- 
•er's  liability  had  not  relied  on  the  apparent  pay- 
ment of  that  stock  because  he  became  a  creditor 
•of  the  company  before  the  defendant  became  a 
stockholder,  but  no  such  point  was  raised  io  the 
•case  or  la  the  other  Kew  York  cases  above  named. 

The  same  rule  seems  applicable  to  cases  like 
1  hose  Just  named  in  which  partly  paid  shares  are 
toraed  as  full  paid,  that  applies  to  the  issue  of  mere 
"bonus  shares;  but  there  is  no  attempt  here  to  trace 
-out  all  cases  in  which  shares  have  beea  issued  with 
«  percentage  thereof  not  paid,  and  which  are  not 
•called  or  treated  as  bonus  shares. 

IV.  Stock  as  bonus  to  purchasers  cf  bonds. 

While  jthe  purely  gratuitous  issue  of  stock  isuo- 
questionably  condemned  by  nearly  all  the  deci' 
•iooa,  and  held  void  as  against  subsequent  creditors* 
«  more  difficult  question  is  raised  In  respect  to  the 
issue  of  stock  as  a  bonus  to  purcbarers  or  bonds  in 
order  tu  induce  them  to  purchase  such  securities  of 
-the  company.  The  case  of  Dummkr  v.  Smedlbt 
holds  that  such  issue  cannot  be  impeached,  at 
Jeast  by  existing  creditors  of  the  compaay,  and  the 
-<lecision  is  limited  to  such  creditors. 

But  several  cases  hold  that  such  a  bonus  to  bond 
purchasers  may  be  valid  even  as  against  subee- 
•4)uent  creditors. 

Although  a  railroad  company  in  the  exercise  of 
4rood  faith  may  use  hoods  and  stock  to  pi^y  for 
the  construction  of  its  road,  it  cannot  rightfully, 
v«t  least  as  against  creditors  or  stockholders.  Issue 
its  stock  to  anyone  as  full  paid  without  getting 
4ome  fair  or  reasonable  equivalent  for  it.  Fogg  v. 
Blair,  180  U.  8. 118, 86  L.  ed.  104. 

Increased  stock  disposed  of  to  purchasers  of  bonds 

^L.  R.  A. 


la  equal  amouat  la  order  to  iaduoe  them  to  buy  the 
bonds  was  held  to  be  lawful,  where  the  actual  value 
of  both  stock  aad  beads  was  aot  more  thaa  the 
par  value  of  the  beads  which  was  paid  to  the  com- 
paay oa  the  purchase.  Haadley  v.  Stuts,  I8B  U.  8. 
4i7.86L.ed.  227. 

The  usual  method  of  ralsiag  mooey  to  build  rail- 
roads or  for  aoy  legitimate  corporate  purpose  was 
aot  ioteaded  to  be  forbidden  by  Minn,  act  18D7, 
chap.  12,  making  it  unlawful  for  a  railroad  com- 
pany to  sell,  dispose  of,  or  pledge  aay  of  its  shares 
or  issue  them  until  fully  paid  nor  except  for 
mooey,  labor,  or  property  actually  received  and 
applied  for  corporate  purposes,  and  declaring  that 
all  fictitious  stock  shall  be  void.  The  delivery  of 
stock  as  a  part  of  the  contract  by  which  bonds  of 
the  company  are  sold  is  not  forbidden  by  this  stat- 
ute If  the  amount  is  not  unreasonable  or  beyond 
the  value  actually  received.  Brown  v.  Duluth,  M« 
&  N.  K.  Oa  68  Fed.  Hep.  889.    See  also  supra,  II. 

Other  oases  are  to  the  contrary. 

Tn  case  of  bonus  stock  giveo  as  aa  ladaoemeot 
to  the  purchase  of  bonds  of  a  corporation  it  was 
held,  in  Hebberd  v.  Southwestern  Land  &  Cattle 
Co.  (K.J.) 86  AU.  122,  that  while  such  transaction 
was  valid  as  between  the  corporation  and  the 
purchaser,  the  holders  of  such  bonus  stock  might 
be  required  to  pay  for  it  in  satisfaction  of  the  de- 
mands of  creditors  after  the  exhaustion  of  all 
other  assets  upon  the  ground  that  its  issuance  was 
a  fraud  in  law  upon  the  creditors.  This  case  seems 
to  treat  the  issue  of  such  bonds  as  a  mere  bonus, 
and  not  as  part  of  the  consideration  of  the  sale. 

So,  where  a  large  amount  of  stock  was  issued  to 
accompany  bonds  of  the  corporation  in  order  tt>  in- 
duce the  purchase  of  the  latter,  and  ooe  of  the 
directors  of  the  company  took  some  of  these  shares 
on  which  40  per  cent  was  credited  but  not  paid,  it 
was  said  that,  as  t)etween  the  stockholder  and  tbe 
corporation,  the  trausactlon  was  unquestionably 
valid  and  was  unaffected  by  the  peculiar  considera- 
tions which  arise  when  it  is  impeached  in  the  in- 
tei-ests  of  a  creditor,  but  it  is  added  that  the  rule  is 
inflexible  that  in  all  matters  pertaining  to  the  as- 
sets creditors  must  be  preferred  to  stockholders, 
and  that  personal  profits  of  members  which  would 
diminish  the  common  fund  must  be  held  for  the 
beneOt  of  the  corporation  until  creditors  are  paid. 
Therefore,  it  is  decided  that  this  director*s  claim  to 
the  bonus  of  40  per  cent  on  these  shares  must 


494 


MlGHIGAH  'SUPRBMV  COURT. 


Jux.iv 


The  mortgage  was  fraudulent  as  to  creditors 
of  the  Qypsum  Plaster  &  Stucco  Company. 

The  Liagerwood  Company  was  not  nrifi- 
nally  a  party  to  this  suit,  but  was  allowed  to  m- 
tervene  as  a  defendant  after  a  portion  of  the 
proofs  had  been  taken  in  the  court  below.  At 
that  time  a  receiver  bad  been  appointed  and 
was  acting  for  the  Gypsum  Plaster  &  Stucco 
Company,  and  there  was  no  question  but  that 
the  company  had  become  and  was  insolvent 
and  unable  to  pay  its  debts.  Under  such  cir- 
cumstances unsecured  creditors  are  entitled  to 
only  a  pro  rata  distribution  of  assets. 

TurnhuU  ▼.  Prentiss  Lumber  Co,  65  Mich. 
887. 

A  mortgage  which  is  fraudulent  as  to  exist- 
ing creditors  will  also  be  fraudulent  as  to  sub- 
sequent creditors. 


Beach  ▼.  White,  Walk.  Ch.  rMlch.)  496^ 
Eersehfeldt  ▼.  George,  6  Mich.  456. 

Mewre.  Ta^^^gf  %  Kiutppen,  A  Deni- 
son,  with  Mr,  €•  O.  Smediey»  for  Nancy 
M.  Hinsdill: 

The  release  of  Mrs.  Hinsdill's  existing  levj 
in  October,  1892,  was  procured  by  fraud. 

AH*  persons  now  interested  under  this  mort- 
gage were  parties  to  the  fraud.  The  complain- 
ant claiming  the  benefit  of  the  security  ob- 
tained  by  Russell  is  bound  by  his  acts  m  ob- 
taining the  mortgage. 

Bueeh  V.  Wilc<»T,  82  Mich.  815. 

Mrs.  Hinsdill  bv  suing  in  attachment  has  not 
elected  to  affirm  the  fraudulent  contract.  This- 
case  is  not  brought  within  the  doctrine  of  elec- 
tion. 

Spread  y.  Morgan,  11  H.  L.  Cas.  588;  ^ack- 


yield  to  tbe  demaod  of  a  creditor  of  the  corpora- 
tioD.  Skrainka  v,  Atleo«  7  Mo.  App.  484.  Tbto  de- 
cision waa  affirmed  on  tbte  point  in  76  Mo.  884^  A 
alroilar  deoisloQ  was  made  la  this  case  as  to  the 
effect  of  bonds  issued  to  stockholders  as  in  fact, 
ttaoufrb  not  in  name,  a  bonus  in  order  to  oompeo- 
sate  tbem  for  tbe  burden  of  calls  wbicb  they  had 
not  understood  would  ever  be  required. 

And  an  agreement  by  which  a  subscriber  to  the 
organization  stock  of  a  corporation  Is  to  have,  on 
payment  therefor,  not  only  tbe  stock,  but  an  equal 
amount  of  the  bonds  of  tbe  company,  was  declared 
void,  not  only  as  to  creditors,  but  as  to  tbe  corpo- 
ration itself,  since  It  amounts  to  a  stratagem  or  de- 
vice by  which  tbe  payment  of  the  subscription  is  to 
bo  avoided.  Morrow  v.  Nashville  Iron,  Steel,  &  C 
Co.  87  Tenn.  262, 8  L.  R.  A.  87. 

v.  Mere  acceptance  of  eharee:  mirrender;  eancetm- 

tion. 

In  most  cases  the  bolder  of  unpaid  shares  of  a 
corporation  la  held  liable  as  a  stockholder  to  cred- 
itors who  have  relied  on  the  apparent  capital  of  the 
company  irrespective  of  tbe  question  whether  or 
not  ho  bad  merely  accepted  tbe  shares  under  some 
arrangement  other  than  by  sutMcribing  for  them 
or  expressly  agreeing  to  pay  for  them.  Tbe  fact 
that  he  has  become  a  shareholder  and  holds  shares 
for  which  the  corporation  has  not  received  pay- 
ment is  treated  as  sufficient  to  establish  bis  liability 
to  such  creditors,  but  an  exception  to  this  appears 
in  Xew  York  where  it  is  held  that  in  the  absence  of 
either  statutory  or  contract  liability  a  person  to 
whom  shares  have  been  issued  as  a  gratuity,  such  as 
tbe  case  of  issue  to  a  shareholder  with  bonds  of  tbe 
company  to  compensate  him  for  unexpected  calls 
on  other  shares  of  stock,  dues  not  by  accepting 
them  commit  any  wrong  upon  creditors  or  make 
himself  liable  to  pay  the  nominal  value  of  the  shares 
as  he  would  be  if  he  bad  made  a  subscription  for 
them  or  a  contract  to  pay  for  them.  Cbrlstensen 
V.  Eno,  106  N.  Y.  97,  60  Am.  Rep.  429;  Cbrlstensen  v. 
Quintard.  29  N.  Y.  8.  K.  61;  Seymour  v.  Sturgess, 
20  N.  Y.  184.  Bee  further,  as  to  these  cases,  tupra^ 
III. 

One  who  has  received  as  **full  paid**  shares  for 
which  he  pays  nothing  but  subsequently  sur- 
renders them  to  the  corporation.wbicb  issues  them 
avaln  for  value  to  a  bona  fide  purchaser,  cannot  be 
held  still  liable  to  creditors  of  the  company.  Er- 
skice  V.  Peck,  18  Mo.  App.  282,  Affirmed  88  Mo.  465. 

Shares  of  stock  issued  without  any  real  considera- 
tion, with  the  evident  purpose  of  depriving  other 
stockholders  of  influence  in  tbe  affairs  of  tbe  com- 
pany, may  be  canceled  in  equity,  although  they 
are  of  do  real  value.  Gilman,  C.  &  8.  B.  Co.  v.  Kelly, 
77  lU.  426. 

VI.  RiglilB  of  eredUore. 

it  has  already  been  said  that  the  rights  of  cred- 
88  L.  R.  A. 


iters  may  be  sufficient  ground  for  impeaching  the- 
Issue  of  bonus  stock  when  that  may  be  valid  as  be- 
tween tbe  corporation  and  its  shareholders.  And* 
that  this  is  because  creditors  who  deal  with  a  cor* 
poration  having  a  specified  capital  stock  are  en- 
titled to  rely  on  that  as  representing  tbe  actual 
stock  of  tbe  company.  To  this  effect  are  nearly  allr 
the  cases  hitherto  cited  in  preceding  diviatoos. 
But  it  is  manifest  that  a  distinction  is  raised  by  tbt»- 
prlnciple  between  creditors  already  existing  when, 
the  bonus  stock  is  issued  and  thoee  who  subse- 
quently deal  with  the  corporation.  Tbe  cases  are- 
substantially  agreed  in  holding  that  only  subse- 
quent creditors  are  entitled  to  enforce  their  claims 
against  holders  of  increased  stock,  since  it  Is  only 
they  who  could  by  any  legal  presumption  have- 
trusted  the  company  upon  the  faith  of  the  increased, 
stock.  Hand  ley  v.  Stutz,  139  U.  S.  417, 36  L.  ed.  237;. 
First  Nat.  Bank  v.  Gustin  Minerva  CoosoL  MIn.  Co. 
42  Minn.  837,  6  L.  R.  A.  676;  Colt  T.  North  Carolina 
Gold  Amalgamating  Co.  119  U.  8. 843.  80  L.  ed.  420; 
Hospes  V.  Northwestern  Mfir.  A  Oar  Co.  48  Mtnu.ni,. 
15  L.  R.  A.  470:  Duxmeb  v.  Smbdlet.  See  also  WiD- 
ston  V.  l>orsett  Paving  ft  Pipe  Co.  129  111.  64,  4  U  EC 
A.  507,  supra,  L 

Tbe  right  of  creditors  to  compel  the  holders  or 
bonus  stock  to  pay  for  it  contrary  to  their  actuai 
agreement  with  the  corporation  rests  neither  on 
implied  contract  nor  upon  any  trust- fund  doctriocw 
but  on  the  ground  of  fraud.  Tbe  fraud  io  sucl^ 
case  consists  In  tbe  mipreprescotation  as  to  the- 
actual  amount  of  capital  upon  the  faith  of  whicb 
persons  have  dealt  with  tbe  corporation  and  givci^ 
It  credit*  Hospes  v.  Northwestern  Mfg.  ft  Car  Co» 
48  Minn.  174, 15  L.  R.  A.  47a 

To  entitle  the  creditor  to  have  tbe  benefit  of  tb» 
liability  of  tbe  holder  of  bonus  stock  all  tbat  19 
necessary  for  him  to  urge  or  prove  in  that  regard 
is  tbat  ho  is  a  subsequent  creditor,  and  if  the  facs 
is  that  he  dealt  with  tbe  corporation  with  knowledae 
of  the  arrangement  by  which  the  l>oous  stock  wa» 
Issued  tbat  is  matter  of  defense.  Hospes  v.  North— 
weptern  Mfg.  ft  Car  Co.  48Mlnn.  174. 15  L.  R.  A.  470. 

The  right  of  action  of  a  creditor  against  the  hold- 
ers of  bonus  stock  does  not  accrue  until  the  corpo- 
ration becomes  insolvent.  Hospes  v.  Northwesteriir 
Mfg.  ft  Car  Co.  46  Minn.  174, 15  L.  R.  A.47QI 

VIII.  Bona  fide  purchasers. 

There  may  be  conflicting  equities  between  a  boo*, 
fide  purchaser  of  certificates  of  stock  which  pur- 
port or  are  represented  by  tbe  books  of  tbe  com- 
pany to  be  fully  paid,  and  creditors  who  have  relied' 
on  the  full  payment  of  the  nominal  stock  of  th«- 
corporation.  The  cases  tsome  of  which  were  cases  or 
partly  paid  stock)  substantially  agree  In  holding* 
tbat  a  bona  fide  purchaser  of  shares  which  purport 
to  be  fully  paid  is  not  liable  to  creditors  of  the  com- 
pany t)ecause  of  their  nonpayment.   Re  Bntla^ 
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y.  MUUr^  75  Mich.  820;  Kingsfmry  y.  KettU,  90 
Mich.  476;  Way  y.  Stebbins,  47  Mich,  296;  Dat/is 
y.  National  Bank  of  Commerce,  45  Neb.  589. 

The  mere  brineinff  of  suit  to  rescind  a  contract 
Is  not  sach  an  electTon  as  to  preclude  the  plain- 
tiff from  amending  so  as  to  make  it  one  for 
damages  for  false  representations  inducing  the 
contract. 

Npeewander  y.  Loioman,  124  Ind.  584. 

The  bringing  of  suit  by  attachment  for  the 
purchase  price  of  either  real  or  personal  prop- 
erty sold  on  the  ground  of  fraudulent  disposi- 
tion of  property  by  the  debtor  is  no  bar  to  an 
action  to  rescind  the  contract  and  to  disafSrm 
the  transaction  where  the  first  suit  is  begun 
-without  full  knowledge  of  the  facts  proving 
the  fraud. 


Baeh  y.  Tueh,  47  Hun,  587;  Hays  y.  Midas, 
104  K.  T.  602;  Equitable  Oooperatite  Foundry^ 
Co.  y.  Hereee,  108  N.  Y.  25;  Conrow  y.  Little, 
41  Hun,  895. 

The  recovery  of  a  judgment  is  held  no  bar 
to  another  action  to  enforce  a  collateral  obliga- 
tion to  pay  the  same  debt  so  long  as  the  debt 
is  collected  but  once. 

PM>n  ▼.  Baker,  158  Mass.  849;  Vanurem  y» 
Burr,  151  Mass.  886;  Baltimore  d  0.  Teleg.  Co. 
y.  Interstate  Teleg.  Co.  8  U.  B.  App.  840,  54 
Fed.  Rep.  50.  4  C.  C.  A.  184;  Fay  y.  Jenke,  78 
Mich.  812;  JJurfee  y.  Jodyn,  92  Mich.  211. 

The  objection  of  failure  to  return  or  offer  to- 
return  the  amount  received  by  Mrs.  Hinsdill  at 
the  time  of  the  release  of  her  leyy  is  without 
merit. 


Fsrniera  Pure  Linseed  Gake  Go.  L.  R.  7  Cb.  IMv.  688, 
47  L.  J.  Ch.  N.  8.  415. 88  L.T.  N.S.4ft. 26  Week.  Rep. 
834.  AflBnned  as  Burklnsbaw  v.  Nicol'i.  L.  R.  8  App. 
Cm.  10O4, 48  L.  J.  Cb.  N.  S.  179.  80  L.  T.  N.  8.  806.  28 
Week.  Rep.  819;  Barro w*8  Caee.  L.  R.  14  Cb.  Div.  483,49 
L.  J.  Cb.  N.  &  498.  42  L.  T.  N.  8.  891 ;  Carlloff's  Case. 
L.  R.  1  Cb.  Div.  116.  45 L.  J.  Ch.  N.  &  5,88  L.  T.N.  8. 
515, 24  Week.  Rep.  165;  Waterbouse  v.  Jamieson,  L. 
K.  2  H.  L.  8c.  App.  Cas.  29:  Bsf  parte  Carrie.  7  L.  T. 
N.  8. 486;  FDreman  v.  Bigelow,  4  Cliff.  608;  Steacyy. 
Little  Rock  &  Ft.  8.  R.  Co.  5  Dill.  848;  Cleveland 
RolUnir-Mill  Co.  v.  Texas  &  8t.  L.  R.  Co.  27  Fed.  Rep. 
2S0;  Brant  ▼.Bblen,  60 Md.l;  BrsklDe  v.  Lowensteln, 
11  Mo.  App.  586;  Young  v,  Erie  iron  Co.  66  Mlcb.  HI 

A  bona  flde  purcbaaer  of  oertlflcates  of  stock  in 
the  usual  commercial  form,  without  any  intimation 
that  they  are  not  fully  paid,  is  entitled  to  reirard 
tbem  so,  althoupb  they  do  not  expressly  state  that 
tbey  are  paid.  West  Nashville  Planing  MIU  Co.  y. 
KasbvfUe  Sav.  Bank,  88  Tenn.  252. 

That  is,  in  tbe  absence  of  notice  to  the  purchaser 
of  stock  tbac  it  is  not  paid  for  or  of  any  tbinir  to  put 
blm  upon  inquiry  as  to  that  fact  be  is  entitled  to 
assume  that  it  la  fully  paid.  Johnson  v.  Lullman* 
15  Mo.  App.  56:  Keystone  Bridge  Co.  y.  McCluney, 
8  Mo.  App.  496. 

It  is  stated  in  the  case  of  Keystone  Bridge  Co.  y. 
McCluney.  tbat  the  oertiflcates  involved  in  Fore- 
man V.  Bigelow,  4  Cliff.  508.  were  also  in  tbe  usual 
form,  without  stating  whether  or  not  they  were 
paid  up. 

But  in  Keystone  Bridge  Co.  v.  McCluney,  8  Mo. 
App.  496,  it  appeared  tbat  tbe  company  claimed 
tbat  tbe  stock  was  paid  and  tbat  the  books  of  tbe 
company  would  have  shown  tbe  purchaser  tbat  tbis 
was  the  case. 

Tbe  court  cannot  expand  tbe  contract  of  such  a 
purchase  or  fix  upon  him  any  engagement  larger 
or  other  than  tbat  into  wblcb  he  has  entered* 
Waterbouse  v.  Jamieson.  L.  R.  2  H.  U  80.  App.  Cas. 
29:  Ex  varte  Currie,  7  L.  T.  N.  6.  486. 

Contrary  to  tbe  doctrine  of  tbe  above  cases,  it  ts 
held  in  Myers  v.  Seeiey,  10  Nat.  Baokr.  Reg.  411, 
that  tbe  bolder  of  shares  is  not  exempt  from  liabil- 
ity to  creditors  for  tbe  amount  tbat  remains  un- 
paid upon  them,  altbougb  be  may  have  bougbtand 
paid  for  tbem  relying  on  representations  tbat  tbey 
were  fully  paid. 

80,  it  is  declared  by  Chief  Justice  Daly  in  Tasker 
V.  Wallace.  6  Daly.  872,  tbat  it  is  wboliy  immaterial 
whether  or  not  a  person  Is  a  bona  flde  and  innocent 
purchaser  of  stock  wblcb  the  vendor  assured  blm 
had  been  paid,  or  which  he  bad  every  reason  to 
suppose  bad  been  paid,  wben  bis  liability  is  asserted 
by  a  creditor  of  tbe  corporation  for  unpaid  stock, 
and  that  his  remedy,  if  be  has  been  inveigled  into 
the  parcbaseof  unpaid  stock,  is  against  the  bolder. 

But  tbis  is  contrary  to  Tbe  general  doctrine,  and 
entirely  Inconsistent  with  tbe  doctrine  asserted  in 
the  other  New  York 
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A  t>ona  flde  purchaser  of  stock  who  taxes  it  a» 
paid-up  stock  cannot  be  held  liable  for  tbe  amount 
unpaid  thereon  in  New  York  under  tbe  doctrine  of 
the  case  of  Seymour  v.  Sturgeas,  26  N.  Y.  134,  to  tbe- 
effect  tbat  no  contract  to  pay  for  tbe  stock  can  b& 
implied  from  the  mere  purchase.  Wintringham  y.. 
Rosen  tbal,  26  Hun,  680. 

One  who  buys  shares  withont  being  Induced  to 
do  so  by  any  report  made  by  tbe  company,  althougb 
be  thinks  them  paid  up  wben  tbey  are  not,  is  not 
free  from  liability  for  what  is  unpaid  on  them» 
Biy  th*s  Case,  L.  R.  4  Cb.  Diy.  140, 86  L.  T.  N.  &  121^ 
125, 25  Week.  Rep.  200. 

Statements  by  officers  or  directors  of  a  corpora* 
tion  to  the  effect  tbat  stock  is  fully  paid,  unless* 
"bown  to  baye  been  made  in  tbe  performance  of 
their  duties,  are  held,  in  Browning  v.  Hinkle,  48- 
Minn.  644,  insufficient  to  make  a  purchaser  of  such 
shares  a  lx>na  flde  purchaser  such  that  he  cannot  be 
held  liable  if  tbe  shares  are  not  paid. 

Tbe  mere  fact  tbat  shares  of  stock  are  marked 
**Non- assessable**  does  not  prevent  a  transferee  of 
tbem  from  being  held  liable  to  pay  unpaid  calla 
thereon  to  the  full  amount.  Webster  v.  Upton.  91 
U.  8.  65,  28  L.  ed.  884.  The  question  of  notice  to- 
txina  flde  purchasers  of  shares  purporting  to  be  full 
paid  is  not  discussed  in  this  case. 

One  who  took  shares  as  an  original  allottee  wltl^ 
constructive  notice  that  they  bad  not  been  paid  for 
*1n  cash,**  as  required  by  statute,  but  that  they' 
were  issued  in  exchange  for  property  received' 
from  another  person,  is  held  not  to  be  a  bona  flde- 
purcbaser,  but  to  be  liable  to  pay  for  the  shares. 
Rowland^s  Case,  42  L.  T.  N.  8. 785. 

80,  the  holder  of  unpaid  shares  knowing  that 
they  were  allotted  to  a  vendor  of  property  was  held 
liable  to  calls  to  tbe  full  nominal  amount  of  the 
shares,  in  Crickmer*s  Case.  L.  R.  10  Ch.  App.  614.  24 
Week.  Rep.  219, 46  L.  J.  Ch.  N.  8. 596,  where  tbey  bad 
not  been  issued  in  such  a  way  as  the  law  required 
to  be  regarded  as  paid  up. 

But  in  Carling*8  Case,  L.  R.  1  Ch.  Diy.  115, 45  L.  J,. 
Cb.  N.  8.  6,  88  L.  T.  N.  8.  645.  24  Week.  Rep.  165. 
where  shares  were  allotted  to  persons  to  enable- 
them  to  become  directors  and  tbe  certlflcates  pur- 
ported to  be  fully  paid,  it  was  held  tbat  they  could 
not  be  required  to  pay  for  tbem,  but  tbat  their  con- 
tract ^^must  either  be  adopted  or  rejected  in  its  en. 
tirety.  If  it  is  rejected,  they  are  not  sbarebolders- 
at  all.  If  it  is  adopted,  the  company  is  entitled  to> 
say  *They  are  not  your  shares,  but  ours,*  but  that 
does  not  make  them  hold  unpatd-up  shares.** 

Although  an  innocent  purchaser  of  stock  might 
be  protected  as  such  In  case  be  bad  received  the- 
stock,  yet  he  cannot  be  compelled  to  receive  it  un- 
der  bis  contract  if  the  stock  is  not  fully  paid  as  Ik 
purports  to  be.   Sturges  y.  Stetson,  1  Biss.  246. 
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The  greater  the  payment  made  by  the  Gyp- 
-earn  Plaster  &  Stucco  Company  upon  its 
Judgment  the  less  will  be  the  amount  of  the 
new  debt.  The  return  of  a  portion  of  its  debts 
so  paid  would  only  increase  the  amount  of  its 
liability  under  the  new  judgment  and  proceed- 

^^ley  V.  Eealp,  127  N.  Y.  555. 

Messrs.  Ta^^art,  Kn»ppen,ft  Denison* 
^ith  Mr.  Benn  M.  Gorwin,  for  Charles  O. 
fimedley: 

I    The   mortgage  was  ^fraudulent  as  against 
-creditors  generally. 

Express  fraudulent  intent  need  not  be  found 
if  the  necessary  effect  and  operation  of  the  con- 
veyance are  to  perpetrate  a  fraud  or  improperly 
to  hinder  and  delay  creditors. 

Buck  v.  Sherman,  2  Dougl.  (Mich,)  180; 
Sweet  y.  Converse,  88  Mich.  8;  Cutcheon  v.  Bu- 
chanan. 88  Mich.  594;  Orips  v.  ^awsley,  78 
Mich.  400. 

If  there  is  the  intent  to  hinder  and  delay 
•other  creditors,  or  if  the  fraud  upon  them  is 
the  necessary  result  of  the  transaction,  the 
mortgage  cannot  stand  as  valid  security  for  any 
•«um  whatever. 

Showman  v.  Lee,  86  Mich.  560;  Willison  v. 
Desenherg,  41  Mich.  160. 

The  true  primary  relation  of  Dummer,  Gill, 
4ind  Dickinson  was  as  stockholders  and  not 
ms  mortgage  creditors. 

Morrow  v.  NashtdUe  Iron,  Steel,  <£  C.  Co.  87 
Tenn.  262,  8  L.  R  A.  87;  Sawyer  v.  Hoag,  84 
U.  8.  17  Wall.  610,  21  L.  ed.  781:  ScavilU  v. 
Thayer,  105  U.  8.  143,  26  L.  ed.  988. 

The  mortgage  beneficiaries  being  holders  of 
unpaid  stock  cannot  enforce  the  mortgage  as 
Against  creditors. 

Handley  v.  Stutt^  189  U.  8.  417,  85  L.  ed. 
"227;    Washburn   v.    Oreen   {'* Richardson    v. 
Oreen**),  188  U.  8.  30,  88  L.  ed.  516. 

Mr,  Charles  B.  Blair*  for  intervener: 

What  was  at  first  a  mere  foreclosure  suit  bad 
"been  widened  into  a  suit  for  the  protection  of  a 
trust  fund  in  the  receiver's  hands,  and  for  the 
administration  and  distribution  of  this  fund 
among,  first,  the  lien  claimants  in  accordance 
with  such  priorities  as  the  court  should  decide 
they  were  entitled  to,  and  thereafter  to  the  re- 
•ceiver  as  the  representative  of  the  creditors  and 
stockholders  of  the  insolvent  corporation. 

Williamson  v.  New  Jersey  Southern  R.  Co.  29 
K.  J.  Eq.  811;  MeNeal  Pipe  <ft  F.  Co.  v.  Wolt- 
tnan,  114N.  C.  178. 

The  receiver's  appeal  brings  up  such  contro- 
versies and  such  only  as  he  as  receiver  has  an 
Interest  in. 

SingmasteT^s  Appeal^  86  Pa.  169:  Chapoton  v. 
Her  Creditors,  46  La  Ann.  412;  Payne  v.  De- 
jean,  82  La.  Ann.  890;  Mausber^s  Succession, 
^7  Jja.  Ann.  126. 

That  is  the  question  as  to  the  validity  of  the 
mortgage  and  the  claim  to  enforce  payment  of 
unpaid  stock.  In  regard  to  those  questions  he 
-stands  officially  as  the  representative  of  the 
trust  fund. 

Morawetz,  Priv.  Corp.  §868;  High,  Receivers, 
§  315;  Curtis  v.  Tjcavitt,  15  N.  Y.  44;  Atty.  Gen. 
V.  Guardian  Mut,  L.  Ins.  Co,  77  N.  Y.  272; 
Pittsburg  Carbon  Co,  v.  McMillin,  119  N.  Y. 
46,  7  L.  R  A.  46. 

As  none  of  the  lien  claimants  except  Mrs. 
Hinsdill  have  appealed  but  have  acquiesced  in 
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the  decree  below  so  far  as  it  fixes  priorities,  the 
receiver  cannot  continue  the  litigation  in  this 
court  any  more  than  he  could  if  each  had  form- 
ally waived  an;^  appeal. 

Salmon  v.  Pierson,  8  Md.  297;  Chapoton  t. 
Her  Creditors,  46  La.  Ann.  412;  Kohn  v.  Wag- 
ner, 1  Rob.  (La.)  275;  Bryant  v.  Thompmm,  128 
N.  Y.  426,  18  L.  R.  A,  745;  StewaH  v.  Codd,  58 
Md.  86;  Re  Oraff,  146  Pa.  415;  Herbsfs  Appeal^ 
90  Pa.  358;  Singmnster's  Appeal,  86  Pa.  169; 
Mellon's  Appeal,  82  Pa.  121;  Bates  v.  Ryberg, 
40  Cal.  468. 

It  would  be  a  violation  of  the  duty  of  impar- 
tiality owing  to  the  creditors  for  the  receiver 
to  take  sides  in  contests  between  creditors  inter 
sese  and  to  attempt  to  prefer  one  set  of  interests 
to  another. 

F\rst  Nat,  Bank  v.  Barnum  Wire  A  I.  Worhs, 
58  Mich.  817, 60  Mich.  499; High,  Receivers,  §  1. 

If  a  sale  were  ordered  it  should  be  of  the 
whole  property  as  an  entirety,  a  running  con- 
cern, an  integer,  as  one  court  says;  and  the 
liens  of  all,  including  that  conceded  to  the  Lid- 
gerwood  Company  by  the  order  of  Jane  25, 
1895,  should  fasten  upon  the  proceeds  in  their 
proper  order.  Sales  of  such  property  are  so 
made  according  to  the  usual  practice  of  courts 
of  equity. 

National  Foundry  A  P.  Works  v.  Oconto 
Water  Co.  52  Fed.  Rep.  48;  Hammond  v. 
Farmer^  Loan  <fc  T,  Co.  105  U.  8.  77,  26  L.  ed. 
1111;  Brooks  v.  Burlington  dt  8.  W.  R.  Co.  101 
U.  8.  443,  25  L.  ed.  1057;  Sieger  v.  Arctic  Re- 
frigerating Co,  89  Tenn.  458,  10  L.  R.  A.  580; 
Badger  Lumber  Co,  v.  Marion  Water  Supply, 
E.  L.  &  P.  Co.  48  Kan.  187,  15  L.  R.  A.  65*2; 
McNealP.  AF.  Co,  v.  Woltman,  114  N.  C.  178; 
Williamson  v.  New  Jersey  Sout/iern  R.  Go,  ^ 
N.J.  Eq.  811;  Cooper  Y.  C%Aor«,  60  Wis.  118. 

The  position  which  has  been  taken  by  the 
mortgagee  and  lien  claimants  has  been  consist- 
ently incompatible  with  separation  of  the  ap- 
paratus and  plant. 

The  parties  recognized  the  existence  of  the 
equitable  lien  of  the  Lidgerwood  Company  and 
its  right  to  enforce  the  same  in  this  suit  in  lieu 
of  seeking  a  remed  v  at  law.  The  order  of  June 
25  was  accordingly  made  the  basis  of  which 
was  that  the  best  interest  of  all  parties  demands 
that  it  be  considered  and  treated  as  inseparable 
and  an  integral  part  of  the  plant  as  a  whole. 
They  could  not  if  they  wished  take  an  incon- 
sistent position  now  because  the  consent  of  the 
Lidgerwood  Company  to  the  order  was  accom- 
panied by  a  waiver  of  present  rights  and  of  the 
opportunity  of  immediate  seizure  and  posses- 
sion; and  because  the  order  being  final  in  ita 
nature  {Hake  v.  Coach,  105  Mich.  425)  has  not 
been  appealed  from,  and  because  the  appellants 
having  consented  to  it  in  open  court  could  not 
now  go  back  of  it  if  they  wished. 

Ru»sell\r.  White,  68  Mich.  409:  WytUY.  Sweet, 
48  Mich.  589;  Brick  v.  Bi^k,  65  Mich.  280. 

The  lien  rests  upon  the  fraud  the  direct  and 
proximate  result  of  which  was  the  sale,  the 
passing  of  the  title  (voidable),  and  the  annexa- 
tion of  the  apparatus  as  a  permanant  improve- 
ment and  an  integral  part  of  the  plant.  The 
consent  of  the  Lidgerwood  Companv  to  this 
annexation  being  procured  by  the  fraud  was 
in  law  no  consent. 

Morrison  v.  Berry,  42  Mich.  898, 86  Am.  Rep. 
446;  American  Sugar  Rrf,  Co.  v.  Fanehar,  145 
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N.  Y.  661,  27  L.  R.  A.  757;  WiUiammfn  t.  New 
Jersey  Southern  B,  Co.  29  K  J.  Eq,  819;  Wiil- 
4amMn  y.  New  Jeney  Southern  R,  Co,  28  N. 
^.  ik).  289. 

By  aDnexatioD  it  would  not  necessarily  be- 
"Come  a  part  of  the  freehold  so  as  to  fall  under 
the  prior  mortgage  and  liens  to  the  exclusion  of 
any  right  of  the'  vendor  therein.  He  would 
still  be  entitled  to  a  charge  or  equitable  lien  on 
the  whole  property  and  to  priority  over  earlier 
mortgages  and  liens,  not  necessarily  to  the  full 
extent  of  his  claim,  but  to  the  enhanced  value 
•of  the  whole  plant  due  to  the  annexation. 

McNeal  Fipe  <£  F,  Co.  ▼.  Woltman,  114  N.  C. 
178;  WUIiamton  ▼.  Neto  Jerny  Southern  R.  Co. 
29  N.  J.  Eq.  811:  Foidiek  v.  ScfiaU,  99  U.  S. 
255.  25  L.  ed.  848. 

If  the  vendor  retained  title  until  payment,  or 
reserved  a  vendor's  Hen,  or  took  back  a  chattel 
•mortgage,  his  claim  upon  the  apparatus  would 
he  giveu  priority  over  the  mortgagee's. 

Wheeler  v.  BedeU,  40  Mich.  698;  Crippen  v. 
Morridon.  18  Mich.  28;  Coleman  y.  Stearns  Iff g. 
Co.  88  Mich.  88;  Wood  v.  Holly  Mfg.  Co.  100 
Ala.  826. 

The  effect  of  the  fraud  was  to  entitle  the  Lid- 
-irerwood  Company  to  treat  the  sale,  the  aneza- 
tion,  and  its  consent  thereto  as  null  and  void 
<  American  Sugar  Ref.  Go.  v  Fancher,  145  N.  Y. 
561.  27  L.  R.  A.  757;  Williamson  v.  New  Jersey 
Southern  R.  Co.  '29  N.  J.  Eq.  819;  WiUiarmon 
Y.  New  Jersey  Southern  12.  Ci>.  28  N.  J.  Eq. 
289)  as  against  the  wrongdoer  and  those  who 
•atand  in  its  shoes.  One  who  not  having  al- 
tered his  condition  on  the  faith  or  the  posses- 
aion  and  apparent  owership  of  the  properly, 
asserts  a  right  to  the  property  because  of  any 
assumed  right  thereto  in  the  wrongdoer,  neces- 
sarily attempts  to  deprive  the  plaintiff  of 
his  property  inequitably. 

Newton  v.  F&rter,  5  Lans.  416,  69  N.  Y.  188, 
"25  Am.  Dec.  162;  American  Stigar  Rrf.  Co.  v. 
Faneher,  145  N.  Y.  562,  27  L.  R.  A.  757;  Car- 
ley  V.  Graves,  85  Mich.  483:  Williamson  y.  New 
Jersey  Southern  R.  Co.  29  N.  J.  Eq.  811;  Cook 
Y.  TuUis,  85  U.  8.  18  Wall.  882.  21  L.  ed.  933; 
Bvxley  y.  Rice,  40  Mich.  78;  Buttnett  v.  First 
Nat.  Bank,  88  Mich.  684;  Central  Nat.  Bank 
Y,  Conneetieut  Mut.  L.  Ins.  Co.  104  U.  8.  54, 
fl6  L.  ed.  698;  Price  y.  Brown,  98  N.  Y.  888; 
National  Mahaiwe  Bank  y. Barry,  125  Mass.  20; 
Moore  v.  Crawford,  180  U.  8. 122,  82  L.  ed.  878; 
BresnihanY.  STiedian.  125  Mass.  11;  ReHaVeti, 
L.  R.  18  Ch.  Div.  696;  Pom.  Eq.  Jur.  ^§  1053. 
1051,  and  note  citing  manv  cases,  155,  981, 
1044,  p.  1486;  1  Beach,  Mod.Eq.  Jur.  g  226. 

Equity  lends  its  aid  to  the  enforcement  of 
'these  constructive  trusts  when  the  remedy  at 
law  is  inadequate  {American  Sugar  Rtf.  Co. 
Y.  Faneher,  145  N.  Y.  561,  27  L.  R.  A.  757; 
Newton  v.  Porter,  5  Lans.  482;  Hvsrley  v.  Rice, 
40  Mich.  82:  2  Pom.  Eq.  Jur.  §  1053;  fcdwards 
V.  HuWert,  Walk.  Ch.  (Mich.)  54)  treating  the 
frRuduIent  vendee  or  holder  of  the  property  as 
-a  trustee  (American  Sugar  Rtf.  Co.  v.  Fancher, 
145  N.  Y.  558,  27  L.  R  A.  757;  Newton  v.  Por- 
ter. 5  I^ns.  422,  69  N.  Y.  140,  25  Am.  Dec. 
152).  The  doctrine  is  familiar  and  has  often 
been  applied  in  the  state  under  circumstances 
sufficiently  diverse  to  illustrate  the  willingness 
and  flexibility  of  equity  in  molding  its  relief  to 
suit  any  particular  state  of  facts,  its  controlling 
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purpose  being  to  render  full  and  complete 
justice. 

lAiing  V.  McKee,  18  Mich.  124,  87  Am.  Dec. 
788;  Wilson  v.  EggUston,  27  Mich.  257;  Hux^ 
V.  Rice,  40  Mich.  73;  Michigan  Air  Line  R.  Co. 
Y.  MHUn,  44  Mich.  821;  Edwards  v.  Hulbert, 
Walk.  Ch.  (Mich.)  54;  Carrier  y.  Heather,  63 
Mich.  441;  IxHmis  v.  J%^rte,  57  Mich.  284; 
Crooks  V.  Whitford,  40  Mich.  599;  Davis  y. 
Filer,  40  Mich.  810;  Pierce  v.  Pierce,  55  Mich. 
629. 

Where  property  is  wrongfully  taken  by  fraud 
a  court  of  equity  will  intervene,  raise  a  con- 
structive trust  by  implication,  and  enforce  an 
equitable  lien  for  the  protection  of  the  true 
owner  within  the  following  limits: 

(a)  Where  the  property  can  be  clearly  traced 
and  the  fact  that  it  has  been  disposed  of,  con- 
verted into  other  property,  or  changed  in  ita 
form,  as  corn  into  whisky,  does  not  prevent 
the  intervention  of  equity. 

(b)  Where  the  remedy  by  law  Is  inadequate. 
Newton  y.  Porter,  5  Lans.  429;  Williamson 

V.  New  Jersey  Southern  R.  Co.  29  N.  J.  Eq. 
820:  Pollock,  Contr.  547;  2  Pom.  Eg.  Jur. 
g  899;  Topham  y.  Duke  Portland,  1  De  G.  J.  & 
8.  517:  2  Pom.  Eq.  Jur.  ^§  899. 1267,  note  8; 
Central  Nat.  Bank  v.  Continental  Mut.  L,  Ins. 
Co.  104  U.  8.  67,  26  L.  ed.  699;  Moore  v.  Craw- 
jord,  180  U.  8.  122,  82  L.  ed.  878;  Thompson's 
Appeal,  23  Pa.  16;  Bresnifian  v.  Sheehan,  125 
Mfass.  11;  Day  y.  Roth,  18  N.  Y.  448;  Osw^ 
Starch  Factory  v.  Lendrum,  57  Iowa,  578,  43 
Am.  Rep.  58:  Myer  v.  Car  Co,  ("Meyer  v. 
Western  Car  Co.")  102  U.  8.  10,  26  L.  ed.  60; 
Morrison  v.  Berry,  42  Mich.  889,  86  Am.  Rep. 
446. 

The  elementary  doctrine  that  the  equitable 
right  which  is  prior  in  time  must  prevail  at 
against  a  later  right  unless  superior  equity.be 
shown  in  the  latter,  protects  us  in  our  claim  to 
priority. 

Wooii  V.  HoUy  Wg.  Co.  100  Ala.  851;  Ncasr 
areth  Literary  db  Benev.  Inst.  y.  Lowe,  1  B. 
Mon.  267;  Thomas  v.  Hanson,  44  Iowa,  651; 
Crvmb  v.  Davis,  54  Iowa,  25. 

Under  an  after  acquired  property  clause  the 
mortgagee  would  lake  whatever  interest  he  ac- 
quired upon  the  theorv  that  this  clause  was  an 
agreement  which  equitv  would  specificall v  en- 
force in  his  favor;  and  would  therefore  hold 
to  cover  after-acquired  property  without  an 
actual  conveyance,  since  equity  regards  that  as 
done  which  equitably  ought  to  be  done.  That 
it  would  not  specifically  enforce  such  an  agree- 
ment without  requiring  the  mortgagee  to  give 
full  effect  to  the  rights  of  the  Lidgerwood 
Company. 

Williamson  v.  New  Jersey  Southern  R.  Co. 
29  N.  J.  Eq.  817;  Myer  v.  Car  Co.  (''Meyer 
V.  Car  Co.**),  102  U.  8. 10, 26  L.  ed.  60;  Wood  v. 
Holly  Mfg.  Co.  100  Ala.  851;  1  Beach,  Mod. 
Eq.  Jur.  g§  417-419;  HanM  v.  Bacon,  86 
Mich.  1. 

Neither  Mrs.  Hinsdill  nor  the  other  creditors 
nor  the  mortgagee  have  any  right  or  equity  to 
have  appropriated  to  the  payment  of  their 
debts  the  property  to  which  the  Lidgerwood 
Company  is  equitably  entitled  as  between  it 
and  the  Gypsum  Plaster  &  Stucco  Company, 
since  they  have  advanced  nothing  and  given 
no  credit  on  the  faith  of  the  latter  s  possession 
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of  such  property,  and  ought  not  to  reap  the 
fruits  of  the  fraud  any  more  than  the  Gypsum 
€k)mpaDy  itself. 

American  Sugar  JUf,  Co,  ▼.  Fancher^  145  N. 
T.  660. 27  L.  R.  A.  767;  Otvoego  Starch  Factory 
y.  Lendrum,  57  Iowa,  578,  43  Am.  Rep.  58; 
Bufflngton  ▼.  Oerrish,  15  Mass.  156,  8  Am. 
Dec.  97;  Fitznmmofu  t.  Joslin,  21  Yt.  129,  52 
Am.  Dec  46. 

The  receiver  fs  like  an  assignee  for  creditors 
or  in  bankruptcy  {Cartey  y.  Graves,  85  Mich. 
488;  People  y.  Gity  Bank,  96  N.  Y.  82),  is  not 
a  purchaser  for  value  any  more  than  are  the 
general  creditors  whom  he  represents. 

Koch  y.  Lyon,  82  Mich.  516;  Brown  y.  BraJtib, 
67  Mich.  22;  American  Sugar  Bef,  Co.  y.  Fan- 
Cher,  145  N.  Y.  660.  27  L.  R.  A.  757;  Teatman 
y.  NetD  Orleane  Sav.  InsU  95  U.  8.  766,  24  L. 
ed.  590;  Cook  y.  TuUie,  85.U.  S.  18  Wall.  841, 
81  L.  ed.  987. 

An  antecedent  debt,  even  where  there  it  a 
direct  pledge  to  secure  it,  is  not  such  value  as 
gives  one  the  standing  of  a  bona  fide  purchaser 
entitled  to  protectioD. 

Boxheimer  y.  Ounn,  24  Mich.  872;  McOraw 
y.  Solomon,  88  Micb.  449;  Peoples  Sai>.  Bank 
y.  Bates,  120  U.  8.  566,  80  L.  ed.  757:  Oood- 
foin  y.  MaBsachumtts  Loan  dt  T,  Co.  152  Mass. 
199;  American  Sugar  Eef,  Co.  y.  Fancher,  145 
K.  Y.  661.  27  L.  R  A.  757;  1  Beach,  Mod. 
Eo.  Jur.  g  891. 

Creditors  with  levies  are  in  no  better  posi- 
tion, and  are  not  purchasers  for  value. 

Michigan  Paneling  Mach,  d  Mfg,  Co,  y.  Par- 
seU,  88  Mich.  475;  OstDcgo  Starch  Factory  y. 
Lendrum,  57  Iowa,  578,  42  Am.  Rep.  58;  Qood- 
win  y.  Mauachueetts  Loan  d  T,  Co,  152  Mass. 
199;  Bufflngton  y.  Gerrish,  15  Mass.  156.  8 
Am.  Dec.  97;  Fituimmons  y;  JotiUny  21  Yt. 
129,  62  Am.  Dec.  46;  Scott  y.  McQraw,  8 
Wash.  679:  8  Am.  &  £ng.  Enc.  Law,  p.  848; 
1  Beach,  Mod.  £q.  Jur.  g  848,  note  6,  894. 

When  equity  finds  a  constructive  trust  ex 
maleficio,  and  the  trust  property  has  been  con- 
yerted  and  mingled  with  the  funds  or  property 
of  the  wrongdoer,  the  true  owner  is  entitled  to 
a  charge  upon  the  whole  to  the  amount  tbat 
the  trust  funds  are  traceable  into  the  substi- 
tuted property. 

Be  Ballett,  L.  R  18  Ch.  Div.  709;  Newton 
y.  Porter,  5  Lans.  426;  1  Beach,  Mod.  Eq.  Jur. 
6  284;  Harrison  y.  Smith,  88  Mo.  210,  58  Am. 
Rep.  671;  StoUer  v.  Coaies,  88  Mo.  620;  lie- 
Leod  y.  Etans,  66  Wis.  401,  57  Am.  Rep.  287; 
Carley  v.  Graves,  86  Mich.  486;  Baker  v.  New 
York  Nat,  Exch,  Bank,  109  N.  Y.  81,  58  Am. 
Rep.  150.- 

Mr.  Gill  concealed  the  existence  of  his  mort- 
gage under  circumstances  which  required  him 
to  speak,  and  his  representatioDS  were  such  as 
to  amount  to  a  direct  denial  of  its  existence. 
He  now  sets  it  up  as  against  the  very  party 
whom  he  deceived;  but  equity  says  that  he  who 
is  silent  when  he  ought  to  speak  is  debarred 
from  speaking  when  in  conscience  he  ought 
to  be  silent. 

Midiigan  Banding  Jfnch,  A  ISfq,  Co,  y.  Par- 
sell,  88  Mich.  480;  Bank  of  United  States  y,  Lee, 
88  U.  8.  18  Pet.  119,  10  L.  ed.  87;  Morgan  v. 
Chicago  A  A.  B.  Co.  96  U.  S.  720.  24  L.  ed. 
744;  2  Pom.  Eq.  Jur.  §§  818,  686;  2  Beach, 
Mod.  Eq.  Jur.  f^  1105. 

There  would  be  an  estoppel  barrfng  Mr. 
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Oiira  assertion  of  the  existence  and  lien  of  » 
mortgage  the  existence  of  which  he  denied  and 
thereby  induced  the  Lidgerwood  Company  to 
give  the  credit  and  part  with  its  property. 

Diekerson  y.  Colgrow,  100  U.  8.  578,  25  L. 
ed  618;  Northern  Counties  of  England  F.  Ins,- 
Co,  y.  Whi-pp,  L.  R  26  Ch.  Div.  482;  Brett, 
Lead  Cas.  in  Eq.  167;  2  Pom.  Eq.  Jur.  ^  818;. 
781,  686,  781. 

All  the  mortgaflreea  and  Mrs.  Hinsdill  like- 
wise are  the  beneficiaries  of  this  fraud,  anci^ 
claim  here  on  this  appeal  the  fruits  of  that 
fraud,  and  assert  their  priority  over  our  claim. 
The  fraud  under  such  circumstances  is  neces- 
sarily adopted  and  becomes  constructively 
their  own. 

FiUsimmons  v.  Joain,  21  Yt.  129.  52  Am. 
Dec.  46;  Bufflngton  v.  Gerrish,  15  Mass.  156,. 
8  Am.  Dec.  97;  Clark  y.  Beeder,  40  Fed.  Rep. 
515. 

The  Lidgerwood  claim, '  while  subsequent 
to  the  mortgage,  entitles  them  to  attack  the 
latter  as  fraudulent.  If  it  was  designed  as  a- 
fraud  affainsl  ezistinff  creditors  it  was  equally 
designed  as  such  against  subsequent  ones  as  & 
retreat  in  the  event  of  pecuniary  trouble;  tbe- 
mortgagor  was  hopelessly  insolvent,  and  the 
then  existing  debts  are  all  of  them  still  out- 
standing. Tlie  Lidgerwood  Company  dealt 
without  notice  of  the  mortn^ge,  its  existence 
being  fraudulently  concealed. 

2  Pom.  Eq.  Jur.  g  974;  1  Beach,  Mod.  Eq. 
Jur.  §  104;  Keeler  v.  UUrich,  82  Mich.  88; 
Broten  v.  Vandermeulen,  44  Mich.  524;  Beach 
y.  White,  Walk.  Ch.  (Mich.)  600:  BersdrfMr 
y.  George,  6  Mich.  466;  Smith  v.  Vodges,  92  U. 
8.  188.  28  L.  ed.  481;  Case  y.  Phelps,  89  N.  Y. 
164;  Sommermeyer  y.  Sehwartg,  89  Wis.  71;. 
Mvloek  y.  Wilson,  19  Colo.  802;  8  Am.  &£ng. 
Enc.  Law,  pp.  751,  758,  and  notes. 

A  conveyance  once  avoided  for  fraud  by  nm 
assignee  or  receiver  is  avoided  as  to  all  credit- 
ors; and  all  subsequent  as  well  as  existing 
creditors  share  in  the  fund  without  distinction. 

Kehry,  Smith,  87  U.  8.  20  Wall.  86,  22  L. 
ed.  815;  Norton  v.  Norton,  5  Cush.  5^;  Am- 
man's Appeal,  68  Pa.  289;  Trimble  v.  Turner, 
18  8mede8  &  M.  362;  Wait,  Fraud.  Cony.  §  104; 
1  Beach,  Mod.  Eq.  Jur.  §  104. 

Where  one,  erroneously  supposing  himself 
entitled  to  lands,  this  mistake  being  without 
fault  of  the  owner,  expends  money  in  good" 
faith  in  permanent  Improvements  which  en- 
hance the  value  of  tbe  lands,  he  has  no  rem- 
edy at  law;  but  in  chancery  his  strong  natural 
equity  is  recogoized. 

Bright  v.  ^d,  1  8tory,  478.  8  Story.  605;: 
Union  Hall  Aseo.  v.  Morrison,  89  Md.  293; 
Batcher  v.  Briggs,  6  Or.  46;  VaXU  v.  Fleming,. 
29  Mo.  152, 77  Am.  Dec.  557;  Preston  v.  Brown. 
85  Ohio  St.  80. 

If  a  court  of  equity  is  asked  to  give  relief  of 
any  kind  it  will  impose  the  condition  on  tbe- 
true  owner  of  doing  equity,  and  charge  tbe 
lands  with  a  lien  measured  by  the  enhanced 
yalue. 

Parsons  v.  Moses,  16  Iowa.  444;  Williams  v. 
Qibbes,  61  U.  8.  20  How.  588,  15  L.  ed.  1014; 
Canal  BankY.  Budion,  111  U.  8.  82,  28  U 
ed.  859;  McLaughlin  y.  Barnum^  81  Md.  453; 
Thomas  v.  Evans,  105  N.  Y.  612.  59  Am.  Itep. 
519;  Walker  v.  Beauchler,  27  Gratt.  511;  Kelly* 
V.  Kelly,  54  Mich.  80;  Desot  v.  Boss,  95  Mich. 
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88;  Sherman  ▼.  A,  P.  Cook  Ch.  98  Mich.  61; 
J)eMey  ▼.  Defer,  103  Mich.  244. 

ApfUieation  for  rehearing. 

The  court  has  oyerlooked  CDtirely  the  order 
of  June  25,  1895.  Under  this  we  are  entitled 
to  a  lien.  This  is  res  judicata  and  binding  on 
all  courta.  It  la  final,  establishing  a  status  or 
relation. 

Hake  v. Coach,  105  Mich.  425. 
*  And  it  has  not  been  appealed  from;  besides 
it  was  made  by  consent  in  open  court  and.for 
that  reason  is  binding  here. 

HusatU  T.  WhiU,  68  Mich.  409;  Wyatt  ▼. 
Sweet,  48  Mich.  539;  Brick  ▼.  BriOc,  66  Mich. 
830. 

lion^r*  Ch.  J.,  deliyered  the  opinion  of  the 
court: 

This  is  an  action  to  foreclose  a  mortgage 
made  by  the  Gjpeum  Plaster  &  Stucco  Com- 
pany to  tbe  complainant  on  October  4,  1892, 
on  120  acres  of  land  in  the  township  of  Wy- 
oming, Kent  county,  with  the  gypsum  mines 
and  mills  thereon,  to  secure  payment  of  $25,- 
000,  with  interest  The  mortgage  was  recorded 
October  5,  1892  A  chattel  mortgage  covering 
tbe  personal  property  about  the  mills  was  given 
as  additional  security.  It  appears  that  prior 
to  1891  the  Union  Mills  Plaster  Company,  a 
corporation,  had  been  engaged  in  business  near 
Qrand  Rapids  in  the  quarrying  of  plaster 
rock,  and  in  the  manufacture  and  sale  of 
land  and  calcined  plaster.  The  lands  and 
quarries,  with  the  mills,  were  sold  by  the 
company  to  Andrew  L.  Hubbell,  and  by  him, 
December  81,  1891,  conveyed  to  the  Gypsum 
Plaster  &  Stucco  Company,  a  corporation  or- 
ganized under  the  laws  of  Illinois,  for  the 
stated  consideration  of  $165,500,  and  the 
company's  notes  were  given  for  this  amount. 
The  stockholders  of  the  new  company  were 
James  B.  Hubbell,  Mr.  Russell,  and  Mr.  Gar- 
land. The  two  latter  held  one  share  each, 
and  the  balance  of  the  stock  was  held  by  Mr. 
James  B.  HubbelL  The  capital  stock  was 
$100,000.  A  note  for  this  amount  was  given 
to  Andrew  L.  Hubbell  by  tbe  company,  as  a 
part  of  the  purchase  price  of  the  property, 
and  was  by  him  transferred  to  James  a, 
Hubbell,  and  by  tbe  latter  surrendered  and 
canceled,  and  in  this  manner  tbe  capital 
stock  was  treated  as  fully  paid.  The  Gyp- 
sum Plaster  &  Stucco  Company  also  assumed 
certain  of  the  debts  of  tbe  Union  Mills  Plas- 
ter Company,  among  tbem  being  many  debts 
still  existing  and  involved  in  the  present  liti- 
gation. The  company  also  gave  a  mortgage 
to  tbe  Union  Mutual  Life  Insurance  Com- 
pany, which  amounted  at  tbe  date  of  tbe 
transfer,  for  principal  and  interest,  to  $28,- 
600.  Thereafter  the  company  carried  on  the 
business,  and  became  more  and  more  in- 
volved in  financial  difficulties.  A  foreclosure 
decree  was  taken  upon  tbe  insurance  company 
mortgage,  and  the  day  of  sale  was  fixed  for 
October  6,  1892.  From  time  to  time  during 
that  summer,  levies  of  attacbments  and  execu- 
tions had  been  made  upon  the  property,  sub- 
ject to  !the  mortgage,  when,  about  the  Ist  of 
October,  these  levies  amounted  in  all  to  $14,- 
000.  Mr.  Frank  I^,  Noble  had  been  the  active 
business  manager  of  the  corporation,  and  a 
portion  of  Mr.  Hubbell's  stock  had  been  trans- 
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ferred  to  him.  Mr.  Hubbell,  Mr.  Koble,  and 
Mr,  Russell  were  then  the  directors  and  stock- 
holders. It  was  found  necessary  to  raise 
money,  not  only  to  satisfy  the  insurance  com- 
pany's decree,  but  to  compromise  or  adjust 
the  attachment  and  execution  levies,  and  pro- 
vide a  working  capital  for  the  company.  Ne- 
gotiations had  been  for  some  time  carried  on 
between  the  corporation  and  Mr.  £.  F.  Uhl, 
of  Grand  Rapids;  and  before  October  1st  this 
had  resulted  in  an  agreement  that  Uhl  would 
take  from  the  corporation  a  mortgage  of  $85,- 
000,  and  would  loan  it  the  sum  of  $80,000, 
the  remainder  beingfor  his  services  in  procur- 
ing the  loan.  Mr.  Herbert  R.  Gill,  of  Ohio, 
was  entensively  interested  in  the  plaster  busi- 
ness, as  a  purchaser  of  such  material.  He 
examined  the  property,  and  considered  tbe 
lands  and  quarries  worth  $100,000,  and  the  im- 
provements $18,000.  -  In  expectation  that  he 
would  ultimately  be  interested  in  the  business, 
he  bad  associated  himself  with  Mr.  Hubbell 
and  Mr.  Noble  in  active  efforts  to  procure  fur 
ther  capital.  Together  they  had  interested 
Mr.  Dummer,  the  complainant  here,  who  was 
the  vice-president  of  tbe  Northwestern  National 
Bank  of  Chicago.  Together  they  had  deter- 
mined that  $25,000  in  addition  to  that  realized 
on  the  Uhl  mortgage  would  be  necessary  to 
carry  on  the  business  successfully.  The  mort* 
gage  in  controversy  was  given  to  Mr.  Dummer, 
but  the  moneys  were  not  all  paid  in  at  that 
time,  being  paid  from  time  to  time,  as  will  be 
stated  hereafter.  The  Uhl  mortgage  was  given 
on  October  5,  the  decree  of  the  msurAnce  com- 
pany satisfied,  and  on  the  same  day  the  mort- 
gage in  controversy  was  recorded.  The 
moneys  advanced  by  Mr.  Dummer  were  paid 
over  to  Mr.  Russell,  who,  with  Mr.  Noble  and 
Mr.  Gill,  came  to  Grand  Rapids,  and  entered 
upon  the  task  of  adjusting  the  liens  upon  the 
property. 

It  is  claimed  by  the  defendants  that  these 
gentlemen  represented  to  the  attachment  and 
execution  creditors  that  they  had  only  a  small 
amount  of  money  available,  and  could  not  pay 
in  full;  and  that  these  creditors,  supposing- 
that  the  moneys  came  from  the  Uhl  mortgage 
over  and  above  the  amount  necessary  to  pay 
the  insurance  company  decree,  compromised 
their  claims  at  about  50  cents  on  tbe  dollar* 
taking  renewal  notes  for  the  residue,  upon  the 
representations  of  these  parties  that  the  com- 
pany would  be  able  to  go  on  and  do  a  success- 
ful business  and  pay  its  debts;  and  that  they 
thereupon  discharged  their  levies.  It  is 
also  claimed  that  at  this  time  the  creditors 
knew  nothing  of  the  existence  of  tbe  Dummer 
mortgage,  and  did  not  discover  it  had  been 
given  until  thirty-three  days  thereafter.  After- 
wards they  began  suits  as  the  renewal  notes 
matured,  and  the  same  attachment  and  execu- 
tion liens  were  placed  upon  the  property,  to- 
gether with  many  additional  ones.  The  dates 
of  the  attachment  and  execution  levies  will 
hereafter  be  shown.  In  tbe  meantime,  Mr. 
John  W.  Dickinson,  of  Chicago,  had  become 
interested  with  Dummer  and  Gill,  and  the 
$25,000  represented  by  the  Dummer  mortgage 
was  paid  by  tbe  three,  as  follows;  October  4, 
1892,  by  Dummer,  $8,500;  October  17,  1892, 
by  Dummer,  $1,500:  September  21,  1892,  b 
Gill,  $600;  October  24,  1892,  by  Gill 
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November  4,  1892,  by  Gill,  $d,100;  Novem- 
ber 7,  1892,  by  Gill.  $1,600;  November  29, 
1892,  by  Gill,  2,000:  December  7,  1892,  by 
Gill,  $400;  January  10,  1898,  by  Gill,  $2,000; 
January  18,  1893,  by  Gill.  $1,000;  January  28, 
1898,  by  Dickinson,  $2,000;  February  6. 1898, 
by  Dickinson,  $500:  February  11.  1898,  by 
Dickinson,  $500;  February  24,  1898,  by 
Dickinson,  $500;  Marcb  10,  1898.  by  Dickin- 
son, $500;  March  26, 1898,  by  Dickinson.  $1,- 
000.  At  the  time  of  the  execution  of  the  mort- 
gage in  controversy,  a  series  of  notes  was  ex- 
ecuted, due  in  from  thirty  days  to  eighteen 
months,  and  were  all  pavable  to  Mr.  Dummer. 
After  the  moneys  were  all  paid  in,  the  corpora- 
tion took  up  these  notes,  and  issued  a  new 
series  of  notes,  dated  back  as  of  the  date  of  the 
mortgage,  ana  running  from  one  to  live  years, 
rtf..-  Five  notes  of  $2,000  each,  to  Mr.  Dum- 
mer; five  notes  of  $2,000  each,  to  Mr.  Gill; 
five  notes  of  $1,000  each,  to  Mr.  Dickinson. 
The  complainant  claims  that  these  notes  were 
given  in  place  of  the  old  ones,  and  were  secured 
by  the  $26,000  mortgage.  It  is  claimed  by  the 
defendants  that  in  June,  1898,  Dummer,  Gill, 
and  Dickinson  agreed  to  surrender  $10,000  of 
their  holdings  under  this  mortgage,  or  two 
^f  tbs  of  the  holding  of  each,  in  order  that  the 
•company  might  raise  money  elsewhere,  and 
agreed  to  accept  for  their  security  a  third  mort- 
gage for  $10,000,  running  to  John  W.  Dickin- 
son, and  which  mortgage  was  executed;  that, 
to  accomplish  this,  the  second  series  of  notes 
was  surrendered  by  Dammer.  Gill,  and  Dick- 
inson, and  new  notes  taken,  thus  leaving  their 
interest  in  the  mortgage  only  $16,000,  the  re- 
maining $10,000  being  released  for  the  benefit 
of  the  company,  and  being  represented  by  five 
notes  of  $2,000  each.  The  complainant  claims 
that,  whUe  these  notes  and  the  mortgage  to 
Dickinson  were  executed,  the  arrangement  was 
never  completed,  and  that  the  mortgage  in 
controversy  stood  as  security  for  the  payment 
of  the  second  series  of  notes.  It  appears  that 
in  November,  1892,  the  capital  stock  of  the 
corporation  had  been  increased  from  $100,000 
to  $500,000.  Of  this  increase,  $100,000  was 
made  preferred  stock,  and  was  to  be  used  for 
the  purpose  of  paying  creditors  as  fast  as  they  | 
could  be  induced  to  accept  the  same.  Of  the 
remaining  $800,000  of  stock,  it  had  been  agreed 
that  Dummer  and  Gill  should  have  $2.50  for 
each  $1  of  money  paid  in  by  them,  thus  giv- 
ing Dummer  and  Gill  each  $25,000  of  the 
atock;  and  when  Dickinson  entered  into  the 
arrangement,  he  was  given  a  similar  issue  of 
stock,  amounting  to  $12,500.  In  1898,  litiga- 
tion was  commenced  by  some  of  the  execution 
creditors  to  set  aside  the  Dummer  mortgage, 
as  fraudulect  as  against  them.  Mr.  Dummer 
appeared  and  answered.  This  litigation  is  still 
pending,  and  by  consent  of  the  parties,  has 
been  transferred  to  the  present  suit.  The  bus- 
iness* of  the  corporation  was  continued  i.intil 
January  1,  1894,  when  the  company  entered 
into  a  pool  with  other  manufacturing  compa- 
nies. The  mill  was  thereafter  operatS  only  at 
intervals,  to  produce  its  quota  of  material,  and 
but  little  money  was  realized  by  the  corpora- 
tion. 

On  July  6, 1894.  this  bill  was  filed.  Defend- 
ants Hinsdill  and  Tyler  answered.  The  bill 
was  taken  as  confessed  against  the  Gypstun 
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Plaster  &  Stucco  Company.  Li  December* 
1894,  Mr.  Smedley  was  appointed  receiver, 
and  was  thereupon  granted  leave  to  intervene 
and  answer.  He  filed  an  answer,  setting  up 
that  the  mortgage  was  invalid,  and  averring 
that  the  general  creditors  of  the  Gypsum  Plas- 
ter &  Stucco  Company  had  rights  in  the  prop- 
erties prior  to  the  Dummer  mortgage.  After 
some  proofs  were  taken,  the  Lidgerwood  Man- 
ufacturing Company,  a  New  York  corpora- 
tion, also  obtained  leave  to  intervene  as  a  de- 
fendant, and,  by  way  of  aflSrmative  relief,  al- 
leged that  in  March.  1898,  it  sold  to  the  Gyp- 
sum Plaster  &  Stucco  Companv  a  cable  ap- 
paratus for  hoisting  rock  out  of  the  quarry, 
forthepriceof  $4  ,000,  of  which  $8,500  re- 
mained unpaid;  that  this  property  had  become 
an  essential  part  of  the  plant,  and  was  pro- 
cured by  the  company  by  fraud;  and  that, 
though  the  intervener  was  entitled  to  take  the 
property,  it  had  so  become  a  part  of  the  plant 
that  equity  and  the  interest  of  all  the  parties 
required  it  should  remain  there,  and  the  inter- 
vener should  have  a  lien  for  the  amount  un- 
paid. The  i^nswer  of  the  defendants  Hinsdill, 
Smedley,  and  Tyler  also  set  up  facts  as  a 
basis  of  affirmative  relief  in  the  nature  of  a 
crosss  bill,  and  they  ask  that  the  complainant's 
mortgage  be  vacated. 

It  appeared  upon  the  hearing  that  the  com- 
plainant had  advanced  $1,050  for  the  payment 
of  delinquent  interest  upon  the  Uhl  mortgage, 
in  order  to  prevent  foreclosure;  that  the  re- 
ceiver had  paid  taxes  upon  the  company  prop- 
erty, and  also  delinquent  interest  upon  the  Uhl 
mortgage,  to  the  amount  of  $1,865.  The 
proofs  were  taken  in  open  court  and  by  deposi- 
tion, and  on  September  20,  1895.  a  decree  of 
foreclosure  was  entered,  and  awarded  priority 
to  the  several  parties  as  follows:  (1)  To  the 
complainant,  $1,050  and  interest  for  moneys 
advanced  to  pay  delinquent  interest  on  the  Uhl 
mortgage.  (2)  To  receiver  Smedley,  $1,366 
and  interest,  being  the  amount  paid  by  him 
for  taxes  and  delinquent  interest  on  the  Uhl 
mortgage.  (3)  To  the  Lidgerwood  Manufac- 
turing Company.  $4,080,  being  the  entire 
amount  of  its  unpaid  debt  and  interest.  (4)  The 
complainant  Dummer.  the  sum  of  $10,000  and 
interest  for  advances  made  by  him  under  the 
mortgage.  (5)  To  H.  R.  Gill,  $4,100  and  in- 
terest,  for  moneys  advanced  by  him  under  the 
mortgage  prior  to  November  7, 1892.  that  being 
the  date  when  defendant  Hinsdill  levied  the  first 
attachment  after  the  giving  of  the  Dummer 
mortgage.  (6)  To  defendant  Hinsdill.  $4,408, 
with  interest,  being  the  amount  of  her  debt 
under  the  levy  of  November  7,  1892.  (7)  To 
H.  R.  Gill,  $4,561.  for  moneys  advanced  by 
him  on  the  Dummer  mortgage  after  the  Hins- 
dill levy,  and  before  the  next  levy.  (8)  To  £. 
D.  Preston  and  D.  H.  Armstrong,  $4,000  and 
interest,  they  being  the  next  levying  creditors, 
and  being  the  full  amount  of  their  claim.  (9) 
To  H.  R.  Gill,  $1,161,  being  for  moneys  ad- 
vanced on  the  Dummer  mortgage  after  the 
foregoini;  named  levies,  and  before  the  next 
levy.  (10)  To  E.  D.  Preston,  $177,  he  being 
the  next  levying  creditor.  (11)  To  H.  R. 
Gill  and  John  W.  Dickinson,  $4,600,  being 
the  remainder  to  Gill  for  his  advances  and  to 
Dickinson  for  advances  made  by  him  before 
the  next  levy.    (12)  To  C.  O.  Smedley,  $866, 
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he  Mng  the  next  leyying  creditor.  (18)  To 
John  W.  DIckiDsoD,  $2,800,  beiDg  the  remain- 
der of  his  advances  upon  the  mortgage.  From 
Ibis  decree  defendant  Smedley,  as  receiver, 
andthedefendantsHinsdill  and  Tyler,  appeal. 
The  other  defendants  do  not  appeal.  The  com- 
plainant also  appeals  from  the  decree. 

The  receiver  contends  that  the  mortgage  is 
fraudulent  and  void  as  against  the  genera!  cred- 
itors, and  that  the  lien  uDder  it  should  be  post- 
poned to  the  payment  of  their  claims.  This 
claim  is  based  upon  two  grounds:  (1)  That 
the  mortgage  was  given  for  a  greater  amount 
than  was  paid  at  its  execution,  and,  if  any 
future  advances  were  to  be  made,  such  fact 
was  not  set  forth  in  the  mortgage;  (2)  that  the 
beneficiaries  under  the  mortgage  were  stock- 
holders Id  the  corporation,  they  having  re- 
ceived a  large  number  of  shares  of  the  b^nus 
stock. 

It  appears  from  the  record  that  the  corpora- 
tion bad  ample  power  to  borrow  money  and 
?^ive  security  on  the  corporate  property  there- 
or.  The  statute  of  Illinois  under  which  this 
corporation  was  organized  gives  it  this  power. 
From  a  careful  reading  of  the  record,  it 
appears  to  us  that  no  other  conclusion  can 
be  reach^  than  that,  before  the  time  the 
mortgage  was  given,  and  arrangement  was 
made  by  the  corporate  anlhorities  to  make  a 
loan  of  that  amount.  They  regarded  the  con- 
dition of  the  company  as  serious,  and  that 
bv  the  placing  of  the  Uhl  mortgage,  and  thus 
discharging  the  insnrance  company  deqree, 
the  company  would  not  be  in  a  condition  to 
go  on  with  the  business  without  further 
means.  Mr.  Gill  had  been  working  to  make 
the  loan.  Dummer  was  seen,  and  was  offered 
some  of  the  bonus  stock  if  he  would  take 
part  of  the  mortgage.  While  the  jirrange- 
ment  was  not  fully  completed,  Mr.  Dummer 
saysthatGillagreed  to  put  in  $10,000  if  the 
company  would  arrange  for  the  other  $5,000, 
as  he  (Dummer)  was  to  put  in  $10,000.  Mat- 
ters were  in  this  condition  when  the  mortgage 
was  executed.  Dickinson  thereafter  consented 
to  put  in  the  other  $5,000.  From  all  that  took 
place  during  the  few  days  prior  to  the  execu- 
tion of  the  mortgage  and  the  conduct  of  the 
parties  afterwards,  it  is  apparent  that  it  was 
the  intent  of  all  the  parties  that  the  full  sum 
of  $25,000  should  be  paid  in.  As  soon  as  Gill 
could  raise  his  money  he  was  to  pay  it  over. 
Dummer  put  in  $8,600  at  first,  and  within  a 
few  days  thereafter  paid  over  the  balance  of 
$1,500,  completing  his  share.  Gill  and  Dick- 
inson subsequently  paid  the  full  amount  they 
were  to  take.  There  was  no  showing  upon 
the  record  that  there  was  any  bad  faith  in  the 
giving  of  the  mortgage,  and  the  consideration 
was  f ullv  paid.  The  mortgage  was  therefore 
a  valid  lien  upon  the  property,  at  least  as  be- 
tween the  corporation  and  the  mortgagees. 

The  fact  that  the  mortgage  did  not  state 
that  it  was  given  to  secure  future  advances 
would  not  render  it  void  as  to  creditors.  Brace 
v.  Berdan,  104  Mich.  856.  A  mortgage  is  not 
fraudulent  for  including  contemplated  ad- 
vances. Neuikirk  v.  Jfewkirk,  66  Mich.  525. 
Counsel  for  receiver  cites  Showman  v.  Lee,  86 
Micb.  560.  in  support  of  his  contention:  but 
all  that  was  held  in  that  case  was  that,  if  the 
mortgage  was   taken  for  a  greater   amount 
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than  was  actually  paid,  the  parties  must  act  in 
good  faith;  that  parties  who  take  security 
from  insolvents  or  from  parties  who  are  in- 
debted to  others  must  act  in  good  faith,  and 
so  as  not  to  unnecessarily  hinder,  delay,  or 
defraud  creditors;  that  the  taking  of  a  mort- 
gage for  an  amount  in  excess  of  the  debt  or 
the  assumed  liability  is  a  badge  of  fraud  in 
law,  if  the  purpose  is  to  protect  the  debtor's  in- 
terests from  other  creditors.  This  is  but  the 
statement  of  a  familiar  principle  of  law.  In 
the  present  case,  bowever,  no  such  showing  is 
made  The  parties  were  acting  in  good  faith, 
and  the  whole  of  the  consideration  thereafter 
paid.  The  mere  fact  that  the  mortgage  was 
given  for  a  greater  amount  would  not  necessa- 
rily make  the  mortgage  fraudulent.  There 
must  be  some  fact  or  circumstance  showing 
an  intent  to  hinder,  delay,  or  defraud  credit- 
ors, and  this  is  necessarily  a  question  of  fact. 
This  record,  as  we  have  said,  discloses  no  such 
fact. 

■  The  contention  that  the  beneficiaries  under 
the  mortgage  stood  as  stockholders,  and  not 
as  mortgagee  creditors,  has  no  force.  It  Is 
claimed  by  counsel  for  the  receiver  that  the 
record  discloses  that  these  beneficiaries  intended 
to  become  interested  as  stockholders,  and  that 
the  mortgage  was  a  plan  adopted  to  save  theqi 
against  the  risk  of  loss  on  their  investment, 
while  they  obtained  all  possible  chances  of 
gain.  Counsel  treats  the  question  as  though 
the  stock  given  to  the  mortgagees  was  part  of 
the  original  capital  stock.  This  is  not  the 
fact.  The  original  capital  stock  was  $100,- 
000,  and  was  treated  as  fully  paid.  The  cor- 
poration received  all  the  properties  for  that 
amount  and  the  payment  of  some  old  debts, 
and  in  this  suit  the  original  stock  must  be 
treated  as  fully  paid  up.  In  November,  1892, 
the  stock  was  increased  from  $100,000  to  $500,- 
000.  The  mortgagees  took  the  mortgage  with 
the  understanding  that  this  should  be  done, 
and  they  be  assigned  certain  shares  of  this 
common  stock,  the  first  $100,000  being  held 
as  preferred  stock.  At  that  time  the  com- 
pany was  greatly  embarrassed,  and,  as  is 
claimed,  found  it  difficult  to  raise  money  on 
a  second  mortgage.  The  mortgage  had  been 
given  to  Uhl  for  $85,000.  There  were  cer- 
tain attachment  and  execution  levies  against 
the  property  to  be  taken  care  of,  and  the 
proposition  was  made  to  Dummer  and  Gill 
that  a  portion  of  this  ''bonus  stock,"  as  it  is 
called,  should  be  given  to  them  if  they  would 
advance  this  $25,000  on  the  mortgage. 

In  BandUy  v.  Stutz,  180  C.  S.  417, 86  L.  ed. 
227,  this  subject  was  fully  discussed.  The 
bill  was  filed  by  Stutz  and  other  creditors 
against  the  Clifton  Coal  Company,  to  com- 
pel an  assessment  upon  certain  shares  of  stock 
for  the  satisfaction  of  the  debts  of  the  com- 
pany. The  company  was  organized  in  1888, 
and  the  capital  stock  of  $120,000  all  sub- 
scribed ana  paid  for.  In  May,  1886,  the 
stock  was  increased  to  $200,000.  The  in- 
creased stock  was  issued  to  Handley  and  the 
other  defendant  under  the  following  circum- 
stances: After  unsuccessful  attempts  to  sell 
$50,000  of  its  bonds  secured  by  mortgage,  the 
company  offered  $1,000  stock  as  a  bonus  with 
each  $1,000  bond.  The  defendants  bought 
the  bonds,  and  took  the  bonus  stock.    Tha 
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debts  of  the  complainants  were  created  be- 
fore the  increase  of  the  stock.  Bpeaking  of 
this  bonus  stock,  the  court  said:  *  The  case 
then  resolves  itself  into  the  q|uestion  whether 
an  active  corporation,  or  as  it  is  called  in  some 
cases,  a  'going  concern/  flndinjc  its  original 
capital  impaired  by  loss  or  misfortune,  may 
not,  for  the  purpose  of  recuperating  itself  and 
providing  new  conditions  for  the  successful 
prosecution  of  its  business,  issue  new  stock, 
put  it  upon  the  market  and  sell  it  for  the  best 
price  that  can  be  obtained.  ...  To  say 
that  a  corporation  may  not,  under  the  circum- 
stances above  indicated,  put  its  stock  upon  the 
market  and  sell  it  to  the  highest  bidder,  is 
practically  to  declare  that  a  corporation  can 
never  increase  its  capital  by  a  sale  of  shares, 
if  the  original  stock  has  fallen  below  par.  . 
.  .  It  frequently  happens  that  corporations, 
as  well  as  individuals,  find  it  necessary  to  in- 
crease their  capital  in  order  to  raise  money  to 
prosecute  their  business  successfully,  and  one 
of  the  most  frequent  methods  resorted  to  is 
that  of  issuing  new  shares  of  stock  and  put- 
ting them  upon  the  market  for  the  best  price 
that  can  be  obtained.  .  .  •  It  would  seem 
to  follow  from  this  that  if  the  stock  had  been 
of  some  value,  that  value,  however  much 
less  than  par.  would  have  been  the  limit  of 
the  stockholder's  liability."  Speaking  fur- 
ther in  the  case  as  to  the  rights  of  creditors, 
and  what  particular  creditors  would  be  af- 
fected by  the  increase  of  the  capital  stock,  it 
was  said:  '*We  have  no  doubt  that  the  learned 
circuit  judge  held  correctly  that  it  was  only 
subsequent  creditors  who  were  entitled  to  en- 
force their  claims  against  these  stockholders, 
since  it  is  only  they  who  could,  by  any  legal 
presumption,  have  trusted  the  company  upon 
the  faith  of  the  increased  stock."  In  Wash- 
burn V.  Green  (**Ri€hardaon  v.  Oreea"),  188 
G.  8.  80. 38  L.  ed.  516,  It  appeared  that  Rich- 
ardson had  advanced  moneys  on  bonds,  and 
taken  stock  as  bonuses.  On  a  suit  to  foreclose 
the  mortgage,  the  moneys  actually  advanced 
by  him  were  allowed,  without  any  reduction 
on  account  of  the  bonus  stock,  tnoueh  there 
were  general  creditors  subsequent  to  tne  mort- 
gaire  securing  his  bonds. 

It  is  therefore  apparent  from  these  cases 
which  we  think  embody  the  settled  law  on  the' 
subject,  that  the  defendants  Hinsdill  and  Ty- 
ler are  not  in  position  to  question  the  right  of 
the  corporation  to  increase  its  capitul  stock,  and 
to  sell  or  pledge  such  bonus  stock  to  raise 
mone^  for  the  legitimate  purposes  of  the  cor- 
poration. Their  debts  antedated  the  giving  of 
the  mortgage. 

As  to  creditors  whose  debts  have  since 
arisen,  the  receiver  contends  that,  in  equity, 
the^^  have  the  right  to  an  equitable  setoff 
against  the  mortgage  for  the  amounts  due  upon 
their  demands.  In  the  first  place,  it  may  be 
said  that  that  question  was  not  raised  by  the 
answer  of  the  receiver,  and  for  that  reason 
cannot  now  be  considered;  and,  second,  we 
know  of  no  rule  of  equity  that  would  allow 
such  set-off  against  the  mortgage  under  the  cir- 
cumstances here  stated.  The  mortgagees  were 
acting  in  good  faith;  had  paid  in  full  for  the 
mortgage,  upon  the  understanding  that  this 
bonus  stock  should  be  assigned  to  them.  The 
company  had  a  right  to  issue  the  stock,  and  sell 
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for  the  best  obtainable  price.  It  realized  $25,- 
000  cash  for  the  mortgage  and  stock.  There 
is  no  showing  here  that  the  mortgage  and 
stock  were  worth  a  dollar  more  than  the  $25,- 
000.  We  think  the  complainant  was  entitled 
to  his  decree  of  foreclosure  for  the  full 
amount  of  the  mortgage,  and  that  he  had 
such  right  under  the  second  series  of  notes,  as 
the  third  was  never  used,  and  the  first  was  de- 
livered up  and  canceled.  We  are  also  of  the 
opinion  that  the  court  was  not  in  error  in  giv- 
ing the  complainant  the  prior  lien  for  interest 
paid  on  the  Ubl  mortgage.  It  was  necessary 
to  protect  his  own  morigage  lien.  Neither  do 
we  think  the  court  was  in  error  in  providing, 
second,  that  the  receiver  should  have  a  lien  for 
the  moneys  paid  by  him  for  interest  on  the 
Uhl  mortgage  and  the  taxes  on  the  property. 
It  would  be  inequitable  to  bold  that  the  re- 
ceiver, having  protected  the  property  from 
sale  for  the  taxes  assessed  and  interest  on  the 
Dhl  mortgage,  and  preserved  the  security  for 
the  mortgagees,  should  not  now  be  protected. 

We  now  come  to  the  discussion  of  the  prior- 
ities fixed  by  the  court  in  other  portions  of 
the  decree.  The  Ltdgerwood  claim  is  made  a 
lien  prior  to  the  complainant's,  except  as  to 
the  moneys  advanced  as  interest  upon  the  Uhl 
mortgage.  We'  think  this  claim  cannot  be 
sustain^  by  the  Lidgerwood  Company.  A 
court  of  equity  will  not  create  a  lien  upon  real 
estate  in  favor  of  a  party  unless,  from  the  na- 
ture of  the  transaction,  rights  have  sprung  up 
which  ought  to  be  held  binding  upon  the  spe- 
cific property.    Kelly  v.  Kelly,  54  Mich.  80. 

In  the  present  case  there  is  nothing  in  the 
record  showing  that  the  company  ever  intended 
to  claim  a  lien  upon  the  corporate  property  of 
the  Ovpsum  Plaster  &  Stucco  Company.  On 
the  oth^rhand,  the  Lidgerwood  Company  was 
informed  by  Gill,  before  the  machinery  was 
sold,  that  the  Gypsum  Company  was  in  a  bad 
condition  financially.  The  order  was  made 
by  the  Gypsum  Company  for  the  machinery 
on  January  17,  1608.  The  matter  ran  along 
until  February  2d,  when  Mr.  Gill  gave  his 
personal  guaranty  for  the  payment  of  the  ma- 
chinery. During  the  summer  of  that  year,  the 
Lidgerwood  Company  was  pressing  Gill  for 
payment  upon  his  guaranty.  Gill  thereupon 
took  a  bill  of  sale  of  the  engine  and  cable  to 
himself.  We  are  satisfied  from  the  evidence 
that  no  false  representations  were  made  by 
the  ofQcers  of  the  corporation  to  the  Lidger- 
wood Company,  or  by  Gill,  of  the  financial 
condition  of  the  corporation.  The  Lidger- 
wood Company  was  advised  by  Gill,  in  ad- 
vance of  the  sale,  that  "Bradstreet  and  Dun 
give  very  unfavorable  reports  of  the  concern 
and  well  they  might."  Acting  upon  this  re- 
port, the  company  sold  upon  the  written  guar- 
anty of  Gill.  The  rule  is  well  settled  that  a 
vendor's  lien  is  waived  by  taking  the  obliga- 
tion of  a  third  party.  Washb.  Real  Prop.  §  i«. 
This  rule  has  been  fully  sustained  bv  this 
court.  Sears  v.  Smith,  2  Mich.  243;  Wiscon- 
sin M,  <t  F.  Ins.  Co.  Bank  v.  Filer,  83  Mich. 
496.  The  Lidgerwood  claim  cannot  therefore 
be  sustained,  but  that  company  must  be  held 
to  have  waived  it,  and,  having  waived  it,  the 
lien  is  lost.  Au  Sable  River  Boom  Co.  v.  San- 
born, 86  Mich.  858. 

We  think  the  court  was  not  in  error  in  fixing 
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the  priorities  between  the  other  claimants* 
By  the  decree,  the  court  gave  the  execution  and 
attaching  creditors  priorities  oyer  the  moneys 
which  were  paid  under  the  mortgage  suhsie- 
-quent  to  the  levies. 

Tke  decree  of  the  court  below  toitl  be  modified 
4n  reepect  to  the  Lidfferteood  elainif  and  of- 


firmed  aetothe  other  porUone,  The  oomplaiiir 
ant  will  reooyer  his  costs  against  the  Lidger- 
wood  Manufacturing  Company.  No  other 
costs  will  be  allowed. 

The  other  Justices  concur. 

Rehearing  denied. 
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1.  The  riirhte  of  the  owner  of  a  patent 
under  laws  of  the  UnitediStatee  are  not 
InfMnflT^  by  a  state  statute  applicable  to  the 
sale  of  patent  rlirbts  requiring  the  words  **Ped. 
dler*B  note**  to  he  written  aorces  the  face  of  aU 
notes  ezeouted  for  artloles  sold  by  ;a  peddler  or 
Itinerant  person. 

IB*  An  allegation  that  a  note  ''is  what  is 
denominated  under  the  laws  of  Ken- 
tnefcy  a  'peddler's  note*  ^  is  a  mere  leiral 
ooDClusion,  and  does  not  sufficiently  aver  that  the 
vendor  of  tbe  article  for  which  the  note  was  given 
was  an  itinerant  person. 

(Kay  29.  1807.) 

APPEAL  by  plaintiff  from  a  Judgment  of  the 
CircuH  Court  for  Washington  County  in 
favor  of  defendants  in  an  action  brought  to  re- 
cover tbe  amount  alleged  to  be  due  on  a  prom- 
issory note.    Bevereed. 

Tbe  facte  are  stated  in  tbe  opicion. 
Mr.  P.  W.  Hardin  for  appellant. 
Measre,  Clements  A  Thnrman  for  ap- 
pellees. 


J.,  delivered  the  opinion  of  the 
<x)urt: 

The  complaint  of  appellant  is  baaed  upon  a 
promissory  note  ezecuied  by  appellees  Brown 
A  Wella  to  Webb  &  Camp,  which  was  made 
negotiable  and  payable  at  a  bank  in  this  state, 
and  which  was  indorsed  by  the  payees  to  one 
"George  Bohoc,  and  was  bv  Bohon  discounted 
and  assigned  to  appellant  for  value,  before  its 
maturity,  it  being  a  baDkiDginstitutioD  organ- 
ized under  the  national  banking  laws  of  tbe 
United  States.  Judgment  is  resisted  bv  appel- 
lee«  upon  the  ground  tbat  tbe  note  sued  on  was 
•executed  in  consideration  of  the  right  to  sell, 
in  twenty-five  counties  of  the  state,  exclusively, 
what  was  represented  to  be  the  ''Webb  &  Camp 
Patent  Automatic  Broom  Holder/'  and  upon 
the  further  consideration  that  the  payees  were 
to  furnish  promptly,  upon  order  and  at  agreed 
prices,  such  number  of  the  patented  articles 
-as  might  be  desired  by  appellees  in  tbe  busi- 
ness of  selling:  and  they  further  allege  that 
payees  were  never  the    owners  of  any  such 

NOTS — On  tbe  effect  of  state  resrulations  as  to 
-tbe  sale  of  patent  rigrhu,  see  note  to  Com.  v.  Petty 
<ELj.i  29  L.  R.  A.  786. 
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patent  as  the  note  was  given  for,  and  that  the 
note  was  procured  from  them  by  false  and 
fraudulent  representations  as  to  the  owner- 
ship of  the  allege  patent,  and  by  other  fraud- 
ulent devises.  They  further  alleged  that  un- 
der the  statute,  the  note  sued  on  having  been 
executed  for  the  sale  of  territory  for  a  patent 
right,  it  should  have  had  written  across  the 
face  of  it  the  words  '^Peddler's  note/'  and 
not  having  such  indorsement,  the  note  was 
null  and  void  under  tbe  statute,  and  that  ap> 
pellani  was  not  a  purchaser  in  good  faith  with- 
out notice  and  before  maturity  of  the  consider- 
ation of  the  obligation  sued  on.  All  of  the 
affirmative  allegations  of  the  answer  were  de- 
nied by  reply.  Tbe  law  and  facts  were  sub- 
mitted to  the  chancellor  for  trial,  and  he  made 
a  separate  finding  of  his  conclusions  of  fact, 
holding  that  the  proof  showed  that  the  note 
sued  on  was  executed  for  the  right  to  sell  a  pat- 
ent automatic  broom  holder;  that  the  payees, 
before  maturitv  and  for  value,  assigned  it  to 
Bohon:  that  the  proof  further  conduced  to 
show  that  Bohon  afterwards  assigned  tbe  note 
to  plaintiff,  after  receiving  full  information  of 
the  consideration  of  tbe  note  and  of  all  appel- 
lees' alleged  defenses;  that  the  note  was  pro- 
cured by  false  and  fraudulent  representations, 
without  valuable  consideration;  and  tbat  it  wsa 
a  peddler*s  note,  and  did  not  have  indorsed 
across  the  face  of  it  the  words  "Peddler  s  note," 
as  required  by  law.  And  the  chancellor  held 
that  tbe  note  was  absolutely  void,  and  dis- 
missed the  petition  of  appellant  The  appeal 
is  from  tbat  judgment,  and  a  reversal  is  a.<4ked 
on  tbe  grounds— First,  that  g  4223  of  the  Ken- 
tucky Statutes  is  unconstitutional,  because  it 
is  in  conflict  with  tbe  patent  la wsof  tbe  United 
States,  being  an  attempt  on  tbe  part  of  the 
legislature  to  limit  tbe  right  of  a  patentee  or  his 
assignee  to  dispose  of  a  right  secured  to  him 
by  tbe  laws  of  the  national  government;  sec- 
ond, because  tbe  note  sued  on  is,  by  the  pro- 
visions of  §  483  of  tbe  Kentucky  Statutes, 
placed  upon  the  footing  of  a  foreign  bill  of  ex- 
change, and,  having  been  discounted  in  good 
faith  before,  maturity  by  plaintiff,  appellees 
are  estopped  from  denying  liability. 

First,  is  the  statute,  requiring  persons  who 
sell  patent  rights  to  have  written  across  the 
face  of  tbe  notes  executed  to  them  in  consid- 
eration therefor  the  words  * 'Peddler's  note," 
in  conflict  with  tbe  Federal  laws?  In  our  opin- 
ion it  is  not,  and  the  statute  is  valid,  because 
it  is  only  the  exercise  of  a  police  power  which 
properly  belongs  to  the  state.  The  right  to 
prescribe  reeulations  for  the  protection  of  its 
citizens  against  fraud  and  imposition   is  not 
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taken  from  tbe>tate  by  the  Federal  ConstitutioD 
or  by  any  national  statute.  On  the  contrary, 
it  may  be  considered  as  having  been  author- 
itatively settled  that  the  national  government 
cannot  exercise  police  powers  for  the  protec- 
tion of  the  inhabitants  of  a  state.  These  are 
local  matters,  and  roust  be  governed  and  regu- 
lated by  the  state.  Sec  United  States  y.  Demit, 
76  U.  S.  9  Wall.  41, 19  L  ed.  698;  United  States 
V.  Reese,  92  U.  8.  214. 23  L.  ed.  568;  Munn  v.  11- 
linois,  94  U.  8.  113,  24  L.  ed.  77;  Civil  Rights 
Cases,  109  U.  8.  8,  27  L.  ed.  835;  BrechbiU  v. 
Randall,  102  Ind.  528,  52  Am.  Rep.  695;  Tod 
▼.  Wiek  Bros.  86  Ohio  St  870.  In  the  case  of 
Patterson  v.  Kentvcky,  97  U.  8.  601.  24  L.  ed. 
1115,  the  court  uses  this  language:  "It  is  true 
that  letters  patent,  pursuing  the  words  of  the 
statute,  do,  in  terms,  grant  to  the  inyentor,  his 
heirs  and  assigns,  the  exclusive  right  to  make, 
use,  and  vend  to  others  his  invention  or  discov- 
ery, throughout  the  United  States  and  the  terri- 
tories thereof.  But,  obviously,  this  right  is 
not  granted  or  secured,  without  reference  to 
the  general  powers  which  the  several  states 
of  the  Union  unquestionably  possess  over  their 
purely  domestic  affairs,  whether  of  internal 
commerce  or  of  police.  .  .  .  B^  the  set- 
tled doctrines  of  this  court  the  police  power 
extends,  at  least,  to  the  protection  of  the  lives, 
the  health,  and  the  property  of  the  community 
aeainst  the  injurious  exercise  bv  any  citizen  of 
his  own  rights.  State  legislation,  strictly  and 
legitimately  for  police  purposes,  does  not,  in 
the  sense  of  the  Constitution,  necessarily  in- 
trench upon  any  authority  which  has  been 
confided,  expressly  or  by  implication,  to  the 
national  government.  .  .  .  This  court  has 
never  hesitated,  by  the  most  rigid  rules  of 
construction,  to  guard  the  commercial  power 
of  Congress  against  encroachment  in  the  form 
or  under  the  guise  of  state  regulation,  estab- 
lished for  the  purpose  and  with  the  effect  of 
destroy! nff  or  impairing  rights  secured  by  the 
Constitution.  It  has,  nevertheless,  with 
marked  distinctness  and  uniformity,  recog- 
nized the  necessity,  growing  out  of  the  fund- 
amental conditions  of  civil  society,  of  uphold- 
ing state  police  regulations  which  were  enacted 
in  good  faith,  and  had  appropriate  and  direct 
connection  with  that  protection  to  life,  health, 
and  property  which  each  state  owes  to  her  citi- 
zens." Mr.  Cooley  says:  "In  the  American 
constitutional  system,  the  power  to  establish 
ordinary  regulations  of  police  has  been  left  with 
the  individual  states,  and  cannot  be  assumed 
by  the  national  government."  Cooley,  Const. 
Lim.  *574.  There  is  nothing  in  this  statute 
which  discriminates  against  the  sale  of  a  pat- 
ent right,  nor  does  it  usurp  any  power  of  the 
national  government  or  violate  any  Federal 
law,  but  it  simply  prescribes  a  method  to  se- 
cure the  citizens  of  the  state  from  being  im- 
posed upon  by  men  who  have  either  no 
authority  to  sell  patent  rights  or  no  patent 
rights  to  sell;  and  it  would  be  monstrous  to 
assert  that  the  vendors  of  patent  rights  can- 
not be  restrained  by  reasonable  police  regula- 
tions, and  we  are  therefore  of  the  opinion  that 
the  provisions  of  the  statute,  being  in  the  na- 
ture of  a  p'  'Ice  regulation,  are  constitutional 
and  void.  Nor  does  this  construction  in  any 
wise  conflict  with  the  adjudications  of  this 
court  in  the  case  of  Com,  v.  Petty,  96  Ky.  452, 
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29  L.  R.  A.  786,  which  is  referred  to  and  relied 
on.  There  it  was  held  that  the  act  requiring^ 
persons  selling  or  offering  to  sell  patent  rights, 
or  territory  for  the  use,  manufacture,  and  sale* 
of  patent  rights,  to  pay  a  license  tax  before- 
making  such  sale,  was  unconstitutional  and 
void,  &cause,  as  stated  by  the  learned  Judge, 
"if  the  legislature  has  authority  to  require  the 
patentee  or  his  assignees  to  procure  and  pay 
for  this  privilege,  then  there  is  no  limit  to  the- 
extent  of  such  requirements.  The  legislature- 
could  flx  the  license  fee  so  high  that  the  pat- 
entee could  not  afford  to  pay  it,  as  it  mi^ht 
exceed  the  commercial  value  of  the  right.  By 
this  means  the  legislature  of  a  state  utterly  de- 
stroys the  power  which  is  in  Congress  by  the- 
Federal  Constitution  to  'promote  the  progre5« 
of  science  and  useful  arts.'"  In  this  case  there 
is  no  discrimination  against  this  particular 
species  of  property  denounced  by  the  statute, 
and  no  attempt  to  prevent  its  legiiimate  ami 
proper  sale,  and  it  is  a  proper  police  regulation. 
The  state  legislature  has  the  riffht  to  say  what 
paper  may  be  placed  upon  the  footing  of  a  for- 
eign  bill  of  exchange.  It  is  a  privilege  thai 
has  always  been  exercised,  and  is  purely  a. 
creature  of  the  statute.  The  legislature  would^ 
unquestionably  have  the  power  to  repeal  g  483, 
which  defines  what  manner  of  paper  mav  be 
placed  upon  the  footing  of  a  foreign  bill  of  ex- 
change, and  deprive  promissory  notes  of  all 
the  characteristics  and  privileges  of  such  bills; 
and  certainly  it  could  not  be  contended  in 
such  a  case  that  a  promissory  note  executc<i 
in  consideration  of  a  patent  right  granted  by 
the  Federal  government  would  be  entitled  to- 
any  higher  or  greater  privileges  than  other 
promissory  notes.  The  statute  places  no  re- 
striction on  the  sale  of  a  patent  right.  It  only 
attempts  to  prevent  itinerant  persons,  who 
are  *  ^here  to-day  and  there  to-morrow,"  f ron> 
practising  frauds  upon  the  ignorant  and  cred- 
ulou«. 

Now,  as  to  the  second  contention  made  by 
the  defendants.  What  are  the  rights  of  appel- 
lant as  the  bona  fide  bolder  of  the  paper  sued 
on?  It  may  be  stated,  as  a  general  rule  of 
law,  that  one  who  executes  a  negotiable 
promissory  note,  knowing  that  it  is  the  sub- 
ject of  barter  and  sale  in  the  oommercin! 
world,  and  does  not  put  into  it  any  words 
which  would  give  warning  to  others  not  to 
buy  it,  is  estopped  from  making  defense  to 
same  after  it  has  passed  into  the  bands  of 
a  bank  of  this  state;  but  there  are  excep- 
tions to  this  general  rule,  and  all  the  de- 
cisions agreed  that,  when  the  statute  In  direct 
terms  declares  that  a  note  given  in  violation 
of  its  provisions  shall  be  void,  it  is  so,  no- 
matter  into  whose  hands  it  may  pass.  This 
doctrine  was  laid  down  in  the  case  of  VaiUtt 
V.  Parker,  6  Wend.  615,  the  court  holding 
that,  "wherever  the  statutes  declare  noteV 
void,  they  are,  and  must  be  so,  in  the  hands 
of  every  holder;  but  where  they  are  ad]ud>!ed 
by  the  court  to  be  so,  for  failure,  or  the  ille- 
gality of  the  consideration,  they  are  void  only 
in  the  hands  of  the  original  parties,  or  those 
who  are  chargeable  with,  or  have  had  the  no- 
tice of,  the  consiiieration."  Mr.  Daniel,  in  his 
work  on  Negotiable  Instruments,  draws  this 
distinction  very  clearly.  He  says  (§  197)r 
"The  bona  fide  holder  for  value,  who  has  re> 
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ceiYed  the  paper  io  the  asnal  coorse  of  busl- 
nets,  is  onanected  by  the  fact  that  it  originated 
in   an  iUegal  coDgideratioo,  without  any  dis- 
tinction between  cases  of  illegality   founded 
in    moral    crimes   of    turpitude   which    are 
termed    mala    in    m,    and    those    founded 
in   poajtive  statutory  prohibition    which  are 
termed  mala  prohibita.    The  law  extends  this 
peculiar  protection  to  negotiable  instruments 
because  it  would  seriously  embarrass  mercan- 
tile transactions  to  expose  the  trader  to  the  con- 
sequences of  having  the  bill  or  note  passed  to 
bim  impeached  for  some  covert  defeat    There 
is,  howeyer,  one  exception  to  this  rule  .  .  .  that 
when  a  statute  expressly  or  by  necessair  im- 
plication  declares  the  instrument  absolutely 
void,  its  gathers  no  vitality  by  its  circulation 
in  respect  to  the  parties  executing  it;  though 
even  upon  such  instruments  an  indorser  may, 
as  we  shall  hereafter  see,  be  held  liable  to  a 
bona  fide  holder  without  notice.    There  are 
a  verjr  few  cases  in  which  the  statute  renders 
such  mstruments  absolutely  void;  and  the  most 
important,  if  not  the  only,  instances  now  to  be 
met  withy  are  the  statutes  against  usury  and 
gamine. "    In  the  case  of  Cochran  v.  German 
Im.  Bank,  9  Ey.  L.  Rep.  196,  the  superior 
court  held  that  '*a  bill  or  note  based  upon  a 
gambling  consideration  is  absolutely  void,  and 
the  drawer  or  maker  is  not  bound  to  even  an 
innocent  holder:"  and  in  the  case  of  Farmert^ 
A  D.  Bank  v.  Umer,  18  Ky.  L.  Rep.  996,  the 
court  says:  ''The  whole  current  of  authority  is 
that  the  obligor  may  insist  upon  the  illegality 
of    the   contract  or  consideration,  notb  with- 
standing: the  note  is  in  the  hands  of  an  inno- 
cent holder  for  value,  in  all  those  cases  in  which 
he  can  point  to  an  express  declaration  of  the 
legislature  that  such  Illegality  makes  the  con- 
tract void/'— referring  to  the  cases  of  Sondheim 
v.  Gilbert.  117  Ind.  71,  6  L.  R.  A.  482;  CAapin 
V.  Dake,  57  HI.  295,  11  Am.  Rep.  15;  Snoddy  v. 
American  Nat.  Bink,  88  Tenn.  678,  7  L.  R.  A. 
705;  Cochran  v.  German  In$.  Bank,  9  Ky  L. 
Rep.  196.  ^'However,"  the  court  in  that  opinion 
sava,  "though  the  note  was  based  on  a  gam- 
bling consideration,  the  indorsers  are  liable; 
for  they  engaged  that  the  note  is  a  valid  and 
subsisting  obligation,  binding  on  all  prior  par- 
ties according  to  their  ostensible  relations,  and 
they  will  be  held  liable,  although  the  instru- 
ment be  entirely  null  and  void  as  between  the 
prior  parties  themselves,  and  also  as  between 
such  prior  parties  and  bona  fide  holders  with- 
out notice,"— referring  to  Daniel.  Neg.  Inst. 
We  therefore  conclude  that  §  4228  violates  no 
constitutional   rights  of  those  selling  patent 
rights  granted  by  the  national  government,  and 
that  the  legislature  had  the  power  to  require 
the  words  'Teddlcr's  note,"  to    be  written 
across  the  face  of  all  notes  executed  for  articles 
sold  by  a  peddler  or  itinerant  person  as  pre- 
scribed in  g  4116  of  the  Kentucky  Statutes,  and 
to  declare  them  null  and  void  for  failure  to 
conform  to  this  requirement.    But  the  statute 
only  requires  the  words  "Peddlers  note,"  to  be 
written  across  notes  given  for  articles  sold  by  a 
peddler  or  an  itinerant  person.    It  does  not  ap- 
ply to  a  vendor  who  has  a  fixed  place  of  busi- 
ness.   The  fact  that  the  vendor  was  an  itinerant 
person  is  a  necessary  allegation  to  sustain  this 
defense.     There  is  no  averment,  either  in  the 
original  or  amended  answer,  that  the  payees  of 
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the  note  sued  on  were  itinerant  persons,  or  ped- 
dlers, at  the  time  of  the  sale  af  the  patent  right 
or  the  execution  of  the  note  in  contest.  The  al- 
legation of  the  petition,  that  the  note  "is  what 
is  denominated,  under  the  laws  of  Kentucky,  a 
'peddler's  note.' "  is  a  mere  legal  conclusion. 
And  without  this  averment  and  proof  of  it. 
the  note  is  not  void  under  the  provisions  of 
g  4228.  The  demurrer  of  plaintiff  to  defend- 
ants' answer  should  have  been  sustained  for 
this  reason.  Nor  does  this  fact  appear  any- 
where in  the  record. 

Wherfforeihe  eavM  ii  reversed  and  remanded, 
with  instructions  to  sustain  the  demurrer  of 
plaintiff,  allow  defendants  to  amend  if  they 
desire,  and  for  further  proceedings  consistent 
with  this  opinion. 


O.  J.  Owen  BREWSTER,  Appi.^ 

V. 
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1.  It  is  not  milawftal  for  the  imdertak- 
era  of*  eommuiilty  to  aMNsoeiate  ibem- 
selvea  tofl^ether  and  a^ree  to  refuse  to  render 
service  in  their  business  to  one  who  has  refused  or 
failed  to  i>ay  a  bill  due  to  some  member  of  the- 
association  for  similar  service  previously  ren- 
dered. 

8.  An  action  for  da.initgoa'  eaanot  b» 
maintained  against  members-  of  an  under- 
takers* association  for  refusal  to  furnish  mate- 
rials or  render  services  at  a  funeral  for  one  wbo- 
has  refused  or  failed  to  pay  for  such  servicea 
previously  rendered  by  some  member  of  the  as- 
sociation. 

8.  One  has  the  ri^ht  to  decline  to  enter 
into  a  bnaine—  undertaking^  with  an- 
other peraon«  and  any  number  of  persona 
can  enter  into  an  agreement  by  which  tbey  can 
decline  to  assume  business  relations  with  or  en- 
ter Into  any  contract  with  one  or  more  persons* 

(June  4, 1807.) 

APPEAL  by  plaintiff  from  a  Judf^ment  of  the 
Circuit  Court  for  Jefferson  County  in  fa- 
vor of  defendants  in  an  action  brou|?ht  to  re- 
cover damages  for  defendants'  refusal  to  fur- 
nish funeral  material  to  plaintiff.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mesera.  Kinney,  Greffory,  ft  Kinney^ 
with  Meeeri.  Kohn,  Baird.  &  Spi&dle»  for 
appellant: 

The  refusal  of  a  combination  of  trades  to 
sell  articles  dealt  in  by  them  induced  by  an  at- 
tempt of  a  member  to  collect  a  debt  not  owing 
is  a  leg&l  wrong  to  the  person  injured  and  an 
action  lies  against  all  for  an  unlawful  conspir- 
acy. 

Sdiulten  v.  Bavarian  Bremng  Co.  96  Ky. 
224;  CaretDY.  Huiherford,  106  Mass.  18, 8  Am. 
Rep.  287. 

A  conspiracy  to  do  any  injurious  act  is  un» 

NOTX.— As  to  the  lawfulness  of  combinations  to 
exclude  a  dealer  from  business  relations,  see  Bobn 
Mfg.  Co.  V.  Northwestern  Lumbermen's  Asso. 
(Minn.)  21  L.  R.  A.  387;  Jackson  v.  Stanfleld  (Ind.> 
28  L.  R.  A.  688;  Hartnett  v.  Plumbers*  Supply 
Amo.  (Mass.)  ante,  1M» 


See  also  43  L.  R.  A.  797;  48  L.  R.'a.  90. 
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lawful,  and  an  action  will  lie.  though  if  done 
i)y  an  individual  ^without  conspiracy  it  would 
be  lawful. 

Wright,  Criminal  Conspiracies.  Am.  note 
•by  Carson,  115;  SiaU  v.  Stewart,  59  Vt.  278,  59 
Am.  Rep.  710;  Cfasey  v.  Cincinnati  Typograph- 
ical Union  No.  S,  45  Fed.  Rep.  138, 12  L.  R.  A. 
193;  FiBfier  v.  Schuri^  78  Wis.  870;  Inter- 
vationat  db  O.  N.  B.  Co.  v.  Greenwood,  2  Tex. 
Civ.  App.  76;  Olive  v.  Van  Patten,  7  Tex.  Civ. 
App.  680. 

Any  agreement  or  combination  between  two 
•or  more  persons  becomes  unlawful,  and  an  ac- 
tion will  lie  for  damages,  when  either  the  ob- 
ject to  be  attained  is  unlawful  or  the  means 
adopted  for  the  attainment  of  a  lawful  object 
•are  unlawful. 

Com,  V.  Ward,  92  Ky.  158;  State  y.  Buchanan, 
5  Harr.  &  J.  817.  9  Am.  Dec.  534;  Com,, 
Chew,Y,  Carlisle,  Brirfitly  (Pa.)  33:  Com,  v. 
Sunt,  4  Met  111;  Wright,  Criminal  Con- 
^piracies,  pp.  112,  118,  115,  119;  2  Addison, 
Torts,  789:  Cooley,  Torts,  828. 

A  punishable  conspiracy  exists  at  common 
law  when  an  act  is  done  to  the  prejudice  of 
the  public  or  an  individual. 

Com.  V.  Ward,  92  Ky.  158;  Wright,  Crimi- 
nal  Conspiracies,  Carson's  ed.  115,  119. 

Both  the  obiect  and  the  means  adopted  were 
per  se  criminal. 

Ky.  Stat.  chap.  101:  Carew  ▼.  Rutherford, 

106  Mass.  18.  8  Am.  Rep.  287;  State  v.  Bu- 

-c/ianan,  5  Harr.  &  J.  817,  9  Am.  Dec.  584; 

Com.  V.  CRrien,  12  Cush.  84;  State  ▼.  Mayherry, 

48  Me.  218. 

At  common  law  all  combinations  in  restraint 
«of  trade  are  indictable. 

PeopU  V.  Mak  Exchange,  145  N.  T.  267,  27 
L.  R.  A.  487;  People  v.  Sheldon,  66  Hun.  590. 

Such  combinations  are  denounced  by  statute 
In  Kentucky. 

Ky.  Stat.  chap.  101. 

Special  injury  resulting  from  a  public  wrong 
gives  cause  of  action  on  the  case  for  the  dam- 
4ige. 

8  Lawson,  Rights.  Rem.  &  Pr  §  1014. 

A  conspiracy  to  do  an  unlawful  act  renders 
«ach  conspirator  liable  for  the  consequences 
resulting  though  not  ori<;inal1y  intended. 

Messrs.  Humphrey  ft  Davie,  O'Neal, 
Phelps,  ft  Pryor,  Alfred  Sellig^aa,  and 
Helm  ft  Bruce  for  appellees. 

Paynter,  J.,  delivered  the  Opinion  of  the 
•court: 

The  plaintiff,  Brewster,  is  a  citizen  of  Louis- 
ville. From  the  allegations  of  the  petition, 
there  is  an  association  in  that  city  known  as 
the  *'Funeral  Directors'  Association."  The  de- 
fendants in  this  action  are  undertakers,  and 
members  of  the  association,  except  the  defend- 
ant the  Louisville  Coffln  Company,  which  is  en- 
gaged in  the  business  of  manufacturing  caskets. 
On  the  10th  of  December,  1893,  the  wife  of  the 
plaintiff  died.  He  went  to  the  defendant  C. 
Miller's  Sons  to  engage  their  services,  and  to  buy 
-articles  necessary  for  her  burial.  They  re- 
fused to  accept  employment  or  furnish  the 
articles  necessary  for  that  purpose,  because,  as 
they  claimed,  the  plaintiff  was  indebted  to  them 
in  the  sum  of  $52  for  burying  his  father.  The 
<iefendants  other  than  the  coffin  company  re- 
fused to  perform   the  necessary  services  and 

tSL.KJL 


furnish  the  necessarv  articles  for  the  burial  of 
plaintiff's   wife.    This  refusal  was  made  be- 
cause of  this  claim  of  C.  Miller's  Sons,  that 
Brewster  was  indebted  to  them  for  previoui 
services,  etc.,  as  stated.    'This  is  not  a  suit  for 
the  violation  of  a  contract  made  by  either  of 
the  defendants,  but  because  the^  would    not 
enter  into  one  with  the  plaintiflf.  and  furnish 
the  services  and  the  materials  which  he  desired. 
It  is  alleged  that  the  Funeral  Directors'  Asso- 
ciation is  a  trust   and  confederation,  and,  by 
reason   of  the   terms  and    purposes   of   the 
trust,  combination,  and  oonspiiacv,  the   de- 
fendants refused  to  furnish  any  or  the  mate- 
rials or  render  services  necessary  for  the  burial 
of  the  plaintiff's  wife,  and  that  the  defend- 
anta  refused  for    the  purpose  of  enforcing, 
by  duress  and  oppression,  the  collection  of  the 
debt  due  G.  Miller's  Sons.    The  articles  of  the 
association  and  by  laws,  which  plaintiff  claims 
make  it  an  unlawful  trust  and  a  combination 
in  restraint  of  trade,  are  as  follows:    Article 
5   of   the   constitution    reads:     "Each   and 
every  member  of  this  association  who  shall, 
either  directly   or  indirectly,  sell,  exchange, 
give,  or  hire  any  part  of  his  goods  or  equip- 
ments to  or  from,  or  in  any  way  aid  or  assist, 
any  funeral  director  or  branch  establishment, 
not  a  member  of  this  association,  shall  on  con- 
viction thereof,  after  a  fair  and  an  impartial 
trial,  be  fined  for  each  and  every   offense  as 
provided   in   article   6  of  this  constitution." 
Sectiod  1  of  article  6  reads  as  follows:  '*If  any 
member  of  this  association  be  found  wilfully 
guilty  of  violating  any  part  of  this  constitution, 
by-laws,  rules,  or  regulations,  that  may  now  or 
hereafter  be  adopt^  for  the  ffovernment  of 
this  association,  where  the  penalty  is  not  speci- 
fied in  the  laws,  shall,  if  convicted,  after  a  fair 
and  impartial  trial  and  investigation  of  the 
same,  be  fined  $10  for  the  first  offense,  $20  for 
the  second  offense,  $50  for  the  third  offense, 
and  expulsion  for  the  fourth  offense."    Sec- 
tions 1  and  2  of  article  8  read  as  follows:  Sec- 
tion 1:    *'A11   manufacturers  and  dealere  in 
caskets,  coffins,  and  funeral  directors'  supplies, 
of  every  name  and  nature  whatever,  are  here- 
by requested  not  to  sell  any  articles  in  our  line 
to  anv  funeral  director  or  other  parties,  for 
use  within  the  Jurisdiction  of  this  association, 
unless  he  or  they  be  members  hereof  in  good 
stand  i ng. "    Section  2 :   *  *If  any  man uf acturer. 
dealer,  or  traveling  salesman  of  the  same  shall 
not  fully  and  in  every  respect  comply  with  the 
requirements  of  g  1  of  this  article,  then  we,  the 
members  of  this  association,  hereby  agree  and 
pledge  ourselves  to  withdraw  our  patronage 
from  him  and  the  house  represented,  and  will 
not  purchase  goods  from  them."    Sections  1 
and  2  of  article  9  read  as  follows:    Section  1: 
*'A11  manufacturers,  liverymen,  and  dealers  in 
our  line  of  goods  who  signify  their  intention 
to  abide  by    the  constitution,  by-laws,  rules, 
and  regulations  of  this  association,  who  shall 
hold  a  judgment  or  an  execution  for  over  three 
months  unpaid  against  a  member  of  this  asso- 
ciation, for  goods  or  livery  work  used  in  Uieir 
business  as  funeral  directors,  are  requested  to 
give  this  association  an  immediate  written  no- 
tice  thereof,   stating   all  facts  in  the  case." 
Section  2:    "Any  member  of  the  association 
who  shall  have  a  lodgment   or  an  execution 
standing  against  him,  as  described  in  g  1  ol 
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4hi8  article,  without  good  and  sufflcient  cause, 
which  shall  he  decided  by  the  members  present 
.-at  any  regular  meeting,  after   a  fair  and  im- 
partial investigation ,  if  it  he  found  that  the 
cmemher  has  met  with  no  unusual  misfortune, 
^e  shall  be  expelled,  or  shall  he  given  not  to 
^exceed  ninety  days  to  pay  the  same,  and,  if  not 
paid  at  the  ezpiration  of  the  given   time,  he 
^hall  then  be  expelled."    Section  2  of  article  10 
reads  as  follows:    "Any  member  who  shall  he 
found  f?uilty  of  expressing  his  opinion  unfavor- 
M\y  on  a  reasonable  and  just  bill  of  any  other 
member  to  any  party  not  a  member  hereof, 
ahall.  if  convicted  after  a  fair  trial,  be  fined  ac- 
•cording  to  article  6  of  constitution."    Article 
14 of  constitution  reads  as  follows:  ' 'That  there 
«haU  be  established  by  the  association   a  delin- 
quent list,  upon  which  shall  he  recorded  the 
names  of  all  persons  who  do  not  pay  their  bills. 
The  association  shall  keep  this  list  and  furnish 
members  with  all  names  that  are  handed  to  be 
recorded  on  the  same.    The  mem  hers  shall  each 
•enter  in  a  hook  for  the  purpose  (which  hook 
shall  be  furnished  to  each  member  by  the  as- 
fociation)  all  names,  amount  .of  indebtedness, 
•date  of  bills,  and  F.  D.  to  whom  same  is  ow- 
ing, as  soon  as  received  from  the  association." 
Section  2  of  article  4  of  the  by-laws  of  said 
Funeral  Directors'  Association   reads  as  fol- 
lows:   '^Tbe  delinquent  secretary  shall  receive 
from  the  members   a  complete  list  of  all  the 
parties  who  fail  to  pay  their  bills  for  the  burial 
•of  their  dead.     He  shall  record  all  such  names 
In  a  proper  book  procured  by  the  association. 
He  shall  enter  all  lists  furnished  him   in  his 
"book  and  immediately  send  copy  of  the  same 
to  each    member  of  this  association,  and  all 
members  shall  he  allowed  access  to  the  delin- 
•quent  secretary's  hook  at  any  time,  and  to  take 
a  copy  of  the  same  should  they  wish  to  do  so. 
He  shall  be  allowed  $6  for  his  services."    Sec- 
tions 1,  2,  and  4  of  article  11  of  the  by-laws 
are  as  follows:    Section  1:    "Members  of  this 
association  shall  furnish  a  list    to  delinquent 
secretary,  from  time  to  time,  of  all  parties  who 
do  not  pay  their  bills  for  the  burial  of  their 
dead."    Section  2:    *'No member  of  this  asso- 
•ciation  shall  wait  upon  any  person  who  is  in- 
debted to  any  other  member  of  this  association 
until  such  indebtedness  is  settled,  except  it  be 
for  the  burial  of  the  person  so  indebted,  in 
which  case  the  undertaker  having  charge  shall 
use  every  endeavor  to  have  the  old  account 
settled;  and  any  member  who  shall  furnish  ar- 
ticles to  a  person  named  in  the  printed  'Delin- 
quent List,' or  who  shall  persist  in  furnishing 
^oods  after  having  been  notified  by  another 
member  that  they  are  indebted  to  him,  shall  be 
punished  by  a  fine  of  not  less  than  150,  or  a 
iarffer  amount,  at  the  discretion  of  the  asso- 
■ciation."    Section  4:     "No  member  of  this  as- 
sociation shall  accept  any  order  for  icoods  or 
work  from  anyone  who  has  previously  called 
in  another  member,  and  with   whom    said 
party  could  not  make   satisfactory  financial 
arrangements,   without  said  member   of   the 
second  part  paying  all  claims  of  said  member 
of  the  first  part,  and  taking  all  chances  for 
collection  on  his  own  responsibility,  as  no  pro- 
tection will  be  afforded  him  through  the  me- 
dium of  the  delinquent  list."    Sections  1,  2,  6, 
7,  and  9  of  article  12  are  as  follows:    Section 
1:    "Any  member  of  this  association  who  shall 
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purchase  goods  of  any  manufacturer,  dealer, 
or  jobber  who  is  not  a  member  of  or  recognized 
by  the  National  Burial  Case  Association  shall 
he  fined  in  the  sum  of  $50."  Section  2: 
"Whenever  there  shall  be  a  member  of  thia 
association  located  in  a  suburban  village  or 
town,  where  there  is  a  local  cometery,  said 
members  shall,  if  they  desire,  haye  the  associa- 
tion establish  a  price  for  hearses  and  carriages 
to  said  cemetery  but  in  no  case  shall  said  mem- 
ber or  members  be  allowed  to  hire  hearses  and 
carriages  for  less  than  the  published  price  list 
to  any  cemetery  other  than  .the  ones  mentioned 
in  said  exceptions,  and  any  violation  of  the 
above  section  shall  be  punished  according  to 
article  6  of  the  constitution."  Section  6: 
"Whenever  a  member  of  this  association  shall 
he  called  upon  to  superintend  a  funeral  for 
which  he  does  not  furnish  a  case  or  a  casket,  a 
charge  shall  be  made  of  not  less  than  $5  for 
personal  services,  and  a  reasonable  larger 
amount  shall  be  charired  should  the  engage- 
ment require  extra  attention;  and  any  neg- 
lect to  make  such  charge  shall  lay  the  mem- 
ber so  doing  liable  to  penalties,  as  per  article  6 
of  constitution."  Section  7:  "All  members 
of  this  association  are  allowed  to  make  a  dis- 
count of  5  per  cent  on  all  funeral  bills  when  a 
case  or  casket  is  furnished,  when  said  bills  are 
paid  within  80  days  from  the  date  of  burial; 
and  any  excess  of  6  per  cent  is  positively  pro- 
hibited, and  no  discount  shall  be  allowed  on 
bills  where  no  case  or  casket  is  furnished." 
Section  9:  It  shall  be  the  duty  of  each  mem- 
ber of  this  association,  should  he  know  of  any 
other  member  of  this  association  who  is  violat- 
ing the  constitution,  by-laws,  rules,  or  regula- 
tions, to  report  the  same  with  proof  to  the  ex- 
ecutive committee." 

It  is  contended  that  the  association  is  a 
violation  of  $  8916  of  chapter  101  of  the 
Kentucky  Statutes,  which  reads  as  follows: 
"That  if  any  corporation  under  the  laws  of 
Kentucky,  or  under  the  laws  of  any  other 
state  or  country,  for  transacting  or  conducting 
any  kind  of  business  in  this  state,  or  any 
partnership  company,  firm,  or  individual,  or 
other  association  of  persons,  shall  create,  es- 
tablish, organize,  or  enter  into,  or  become  a 
member  of,  or  a  party  to,  or  in  any  way  inter- 
ested in  any  pool,  trust,  combine,  agreement, 
confederation,  or  understanding  with  any  other 
corporation,  partnership,  individual,  or  per- 
son or  association  of  persons  for  the  purpose 
of  regulating  or  controlling  or  fixing  the 
price  of  any  merchandise,  manufactured  arti- 
cles, or  property  of  any  kind,  or  shall  enter 
into,  become  a  member  of,  or  party  to,  or  in 
any  way  interested  in  any  pool,  agreement, 
contract,  understanding,  combination,  or  con- 
federation having  for  its  object  the  fixing  or  in 
any  way  limiting  the  amount  or  quantity  of  any 
article  of  property,  commodity,  or  merchan- 
dise to  be  produced  or  manufactured,  mined, 
bought,  or  sold,  shall  be  deemed  guilty  of  the 
crime  of  conspiracy,  and  punished  therefor  as 
provided  in  the  subsequent  sections  of  this 
act."  Section  8917  of  this  chapter  imposes  a 
penalty,  by  way  of  fine  or  imprisonment,  or 
both,  for  the  violation  of  §  3015.  Section  8918 
declares  that  a  contract,  agreement,  or  under- 
standing in  violation  of  provisions  of  the  sec- 
tions of  this  act  shall  be  null  and  void;  and 
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any  purchaaera  of  property  or  article,  or  of 
any  commodity,  from  any  individual,  com- 
pany, or  corporation  transacting  business  con- 
trary to  the  sections  of  tiie  act,  shall  not  be  lia- 
ble for  the  price  or  payment  of  such  article  or 
commodity  or  property,  and  may  plead  and 
rely  on  the  act  as  a  complete  defense  to  any 
suit  for  such  price  or  payment. 

It  is  hardly  necessary  to  observe  that  this  is 
not  an  indictment  agamst  the  members  of  the 
Funeral  Directors'  Association  for  the  violation 
of  §  8915,  nor  is  it  an  action  to  enforce  any 
contract  or  agreement  made  in  violation  of  that 
section  or  the  chapter  of  which  it  is  a  part 
This  association  may  be  guilty  (which  we  do 
not  decide,  as  the  question  does  not  arise  here) 
of  the  violation  of  tnis  chapter  of  the  Kentucky 
statutes,  and  ^et  the  plaintiff  would  not  have 
a  cause  of  action  aiiainst  the  members  thereof. 
Although  the  association  might  control  and  fix 
the  price  of  property,  merchandise,  etc.,  and 
in  so  doinff  be  guilty  of  a  violation  of  the  stat- 
ute»  yet,  if  they  refused  to  sell  such  merchan- 
dise or  property^  it  does  not  follow  that  one 
could  maintain  an  action  for  damages,  because 
of  their  refusal  to  sell  to  him.  As  we  have 
said,  this  action  asserts  a  claim  for  damages, 
because  they  would  not  enter  into  a  business 
transaction  with  him.  The  only  question 
which  we  have  to  consider  in  this  case  is  as  to 
whether  the  plaintiff  is  entitled  to  maintain 
this  action  for  such  refusal.  Some  of  the  pur- 
poses of  the  association,  as  expressed  in  its  ar- 
ticles, could  be  in  violation  of  this  chapter  of 
the  Kentucky  statute,  yet  other  articles  of  the 
association  might  not  be  in  violation  of  it,  and 
the  purposes,  as  expressed  in  them,  be  entirely 
proper  and  lesal.  The  part  of  the  articles 
which  we  feel  Is  pertinent  to  the  consideration 
of  the  question  involved  in  this  case  is  that 
which  declares  that:  no  member  of  the  associa- 
tion shall  wait  upon  any  person  who  is  indebted 
to  anv  other  member  of  the  association  until 
such  indebtedness  is  settled,  except  it  may  be 
for  the  burial  of  the  person  so  indebted,  and 
that,  where  a  member  violates  such  provision 
of  the  laws  of  the  association,  he  is  to  be  fined 
a  given  amount.  We  think  Mr.  Addison  lays 
down  the  correct  rule  in  his  work  on  Torts, 
when  he  says,  in  vol.  2,  g  850:  "A  criminal 
proceeding  by  way  of  indictment  lies  for  the 
mere  act  of  conspirincr;  but  a  civil  action  is  not 
maintainable  unless  the  plaintiff  has  been  ag- 
grieved, or  has  sustained  'actual  legal  damage' 
by  some  overt  act  done  in  pursuance  of  the 
conspiracy."  So,  even  if  some  of  the  articles 
of  this  association  constitute  a  trust  or  conspir- 
acy, still,  if  there  was  no  overt  act  done  in  pur- 
suance of  such  illegal  provisions  which  pro- 
duced "actual  legal  damage"  to  the  plaintiff, 
he  could  not  maintain  his  action.  It  would  be 
a  question  with  which  the  state  should  deal. 
We  do  not  think  the  article  of  association 
which  we  have  said  was  pertinent  to  this  in- 
quiry is  in  violation  of  the  statute,  or  an  offense 
at  common  law.  It  simply  provides  that  the 
members  of  the  association  are  not  to  render 
services  for  or  furnish  burial  material  to  any 
person  whq  has  become  indebted  to  a  member 
of  the  association,  and  fails  or  refuses  to  dis^ 
charge  it.  One  has  the  right  to  decline  to  enter 
into  a  business  undertaking  with  anyone.  The 
law  does  not  impose  such  an  obligation  upon 
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anyone.    This  being  true,  any  number  of  per- 
sons can  enter  into  an  agreement  by  which  they 
can  decline  to  assume  business  relations  witb 
or  to  enter  into  any  contract  with  one  or  mote 
persons.     If  Brewster  was  indebted  to  Miller'» 
Sons,  then  they  had  the  right  to  decline  to  give 
him  an  opportunity  to  increase  his  indebted- 
ness or  to  refuse  to  furnish  material  for  the 
burial  of  his  wife,  unless  he  paid  the  claim 
which  Miller's  Sons  asserted  against  him.     As 
those  who  are  members  of  the  Funeral  Direct- 
ors' Association,  for  a  good  reason,  or  for  no 
reason,  had  the  right  to  decline  to  render  serv- 
ices or  furnish  burial  material,  and,  if  they 
saw  proper,  to  decline  to  render  services  because- 
Miller's  Sons  asserted  a  claim  against  Brewster, 
their  refusal  creates  no  legal  liability  against 
them.    It  is  immaterial,  so  far  as  Brewster  i» 
concerned,  as  to  what  reasons  may  have  in- 
fluenced them  to  decline  employment,  or  to  re- 
fuse to  furnish  the  burial  material  which  he- 
desired.    Miller's  Sons  might  have  asserted  a. 
claim  against  Brewster  which  had  foundation 
in  neither  morals  nor  law;  yet  if  the  members 
of  the  association  other   than    Miller's  Sona- 
chose  to  be  influenced  by  it,  and  to  decline  ihe 
employment,  etc.,  Brewster  has  no  cause  of  ac- 
tion against  them.    This  is  not  an  action  against 
Millers  Sons  for  libel  or  slander,  neither  is  it 
one  against  members  of  the  association  for  Hbel^ 
or  slander,  but,  as  we  have  said,  was  for  an  al- 
leged conspiracy,  eta,  of  the  members  of  the 
Funeral  Directors*  Association.    There  is  no- 
claim  asserted  for  damage  to  his  personal  char- 
acter or  business  reputation.     Cooley,  Tons, 
p.  278:    "It  is  a  part  of  every  man's  civil* 
rights  that  he  be  left  at  liberty  to  refuse  busi- 
ness relations  with  any  person  whomsoever, 
whether  the  refusal  rests  upon  reason,  or  is  the 
result  of  whim,  caprice,  prejudice,  or  malice. 
With  his  reasons  neither  the  public  nor  third 
persons  have  any  legal  concern."    Again,  on 
page  688,  he  says:    '*The  exercise  by  one  man 
of  his  legal  right  cannot  be  a  legal  wrong  to- 
aootber.    .    .    .    Whatever  one  has  a  rigbtto^ 
do  another  can  have  no  right  to  complain  of."* 
Beymod  v.  TiVMii.  75  Me.  225,  4t{  Am.  Rep. 
373.  and  "Payne  v.  Western  &  A,  R,  Co.  18  Lea,, 
507,  49  Am.  Rep  666,  are  to  the  same  effect. 
Bohn  Mfg,  Co.  v.  BoIUb,  54  Minn.  2>5,  21  L.  R. 
A.  837,  the  court  said:    "No  case  can  be  found 
in  which  it  was  ever  held  that,  at  common  law, 
a  contract  or  agreement  in  general  restraint  of 
trade  was  actionable  at  the  instance  of  third 
particii,  or  could  constitute  the  foundation  for 
such  an  action.    The  courts  sometimes  call 
such  contracta  'unlawful,'  or  'illegal/  but  in 
every  instance  it  will  be  found  that  these  terma 
were  used  in  the  sense  merely  of  'void'  or  *un- 
enforceable,'  as  between  the  parties;  the  law 
considering  the  disadvantage  so  imposed  upon 
the  contract  a  sufiicient  protection  to  the  pub- 
lic."   It  was  also  held  in  Sehulten  v.  Bavarian 
Brewing  Co,  96  Ky.  224,  that  it  was  not  unlaw- 
ful for  a  number  of  persons  to  associate  them- 
selves together  to  protect  themselves  by  lawf ub 
acts  from  dishonest  debtors;  that  an  agreement 
similar  to  the  one  in  question  in  this  case,  that 
they  would  not  sell  to  one  who  was  indebted 
to  the  association,  was  lawful,  and  for  whicli> 
no  action  could  be  maintained.    It  was  con- 
tended in  that  case,  as  in  this,  that  the  associa- 
tion was  trying  to  compel  the  payment  of  i^ 
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4}ebt,  by  duiess,  which  was  asserted  against  the 
plaintiff.  In  Schulten  ▼.  Batarian  Brewing  Co. 
the  court  held  that  there  was  not  a  sufficient 
•denial  that  the  plaintiff  was  indebted,  in  the 
«um  claimed,  to  the  member  of  the  association, 
but  the  court  said:  "If  he  was  not  indebted  tor 
the  defendant,  the  Bavarian  Brewing  Com- 
pany, then  the  defendants  were  guilty  of  an 
unlawful  act  in  trying  to  make  him  pay  some- 
thing he  did  not  owe,  by  refusing  to  sell  him 
beer."  The  court  did  not  in  that  case  say  what 
would  be  a  legal  consequence  of  an  unlawful 
«ci  in  trying  to  make  him  pay  something  which 
lie  did  not  owe.  If  a  conspiracy  had  existed 
in  that  case  or  in  this  case  to  have  compelled 
the  party,  by  duress,  to  pay  a  sum  which  be 
•did  not  owe,  and  under  such  force  he  had  paid 
it,  unquestionably  an  action  could  hare  been 
maintained  to  recover  the  sum  so  paid.  Had 
the  conspiracy  succeeded  In  either  case,  then 
the  damage  sustained  would  have  been  the 
amount  which  had  been  wrongfully  taken  from 
him.  The  action  would  be  to  recover  money 
tortiously  obtained.  The  case  of  Cartw  v. 
Rutherford,  106  Mass.  1,  8  Am.  Rep.  287,  cited 
b^  counsel  for  appellant,  sustains  this  conclu- 
sion. That  was  an  action  to  recover  money 
which  a  party  had  been  forced  to  pay  by  an 
unlawful  conspiracy.  In  that  case  a  mechanic 
was  under  the  necessity  to  employ  workmen  to 
•carry  on  his  business,  and  by  this  conspiracy, 
in  order  to  obtain  a  sum  of  mone^  from  him, 
-which  he  was  under  no  legal  liability  to  pay, 
induced  the  workmen  to  leave  his  employment 
t>y  deterring  or  threatening  to  deter  others  from 
entering  it,  so  as  to  render  him  reasonably  ap- 
prehensive that  he  could  not  carry  on  business 
without  paying  the  monev  demanded.  The 
•court  in  that  case  permitted  him  to  recover  the 
money  which  he  had  thus  paid.  The  court 
«aid  in  that  case:  '  *It  is  no  crime  for  any  num- 
ber of  persons,  without  an  unlawful  object  in 
view,  to  associate  themselves  together  and 
agree  that  they  will  not  work  for  or  deal  with 
•certain  men  or  classes  of  men,  or  work  un- 
•der  a  certain  price,  or  without  certain  condi- 
tions." 

If  it  be  true,  as  plaintiff  alleges,  that  the  ar- 
ticle of  the  association  to  which  we  have  called 
:attention  was  to  force  him  to  pay  a  debt  which 
be  did  not  owe,  still  no  cause  of  action  existed, 
he  did  not  pay  the  money  demanded.    A 


party  may  enga^  in  the  grocery  business,  sell- 
ing the  necessaries  of  life,  and  a  hungry,  starv- 
ing man  might  call  at  his  place  of  business, 
and  seek  to  buy  such  articles  of  food  as  he 
needs;  and,  while  we  would  say  it  was  inhu- 
man for  the  grocerman  to  refuse  to  sell  him, 
vet  it  could  not  t)e  said  that  his  refusal  was  un- 
lawful, and  a  cause  of  action  could  not  be 
maintained  against  him  for  such  refusal. 
When  one  desires  to  bury  his  dead,  it  may  be 
an  unfeeling  act  for  an  undertaker  to  refuse  to 
furnish  necessary  material  and  necessary  serv- 
ices to  accomplish  it;  still  his  refusal  to  do  so 
does  not  impose  any  legal  liability  upon  him. 
Undertakers  are  approached  by  those  in  great 
bereavement,  who  aesire  their  services  to  inter 
their  dead.  Under  such  circumstances,  they 
do  not  feel  disposed  to  demand,  in  advance, 
compensation.  Regard  for  the  feelings  of 
those  so  bereaved  forbids  that  they  do  so. 
However,  if  one  has  on  a  previous  occasion  re- 
ceived the  services  of  the  undertaker,  and  his 
material,  and  has  refused  or  failed  to  pay  the 
bill,  it  is  certainly  not  unreasonable  to  refuse  to 
permit  him  to  increase  his  indebtedness  or  to 
render  him  services.  To  afford  mutual  pro- 
tection against  such  persons,  it  is  not  unlawful 
for  the  undertakers  of  the  community  to  asso- 
ciate themselves  together,  and  agree  to  refuse 
to  render  a  like  service  to  one  who  has  refused 
or  failed  to  pay  such  expenses  in  the  past  to 
some  member  of  the  association.  There  is  no 
allegation  that  Brewster  ever  applied  to  the 
Louisville  Coffin  Company  for  the  necessary 
material  to  bury  his  wife,  but  sought  to  make 
them  liable,  because,  as  is  alleged,  it  would  not 
sell  anv  of  the  articles  dealt  in  by  it  to  any 
funeral  director  to  use  in  Jefferson  county  un- 
less he  should  be  a  member  of  the  * 'Funeral 
Directors'  Association  of  the  Fall  Cities." 
There  is  no  law  which  attempts  to  regulate  as 
to  whom  an  individual  or  corporation  shall  sell 
articles  of  merchandise,  sucii  as  coffins,  etc. 
In  this  opinion  we  do  not  express  any  views  as 
to  whether  the  members  of  the  Funeral  Direct- 
ors' Association  have  been  guilty  of  a  viola- 
tion of  chapter  101,  Ey.  Stat,  in  the  matter  of 
regulating  and  fixing  the  price  of  merchandise, 
etc.,  but  we  simply  pass  upon  the  question  be- 
fore us.  which  is  as  to  the  right  of  the  plaintiff 
to  maintain  this  action. 
T?ie  judgment  u  affirmed. 
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BALTIMORE  CITY  PASSENGER  RAIL- 
WAY COMPANY. 

(B5  Md.  609.) 

M  street  railway  eompanjr  has  the  ri^ht 
to  nee  the  trolley  aystem  without  the 
eaaetlon  of  the  mayor  and  city  council 

where  Its  charter  authorizes  it  to  use  **ao7  mo- 


tire  power  and  means  of  traction  which  tha 
mayor  and  city  couucil  may  saDCtioo  or  which 
shall  be  authorized  to  be  made  use  of  in  the  city 
...  by  another  corporation  exercising  street- 
railway  franchises  thereon'*  and  the  lefrislature 
has  subsequently  given  express  authority  to 
other  companies  to  use  the  trolley  system  in  that 
city. 

(April  1^  1807.) 

APPEAL  by  defendants  from  a  decree  of  the 
Circuit  Court  of  Baltimore  City  enloiDiDg 
them    from    ioterfering    with    plaintiff's   at- 


NoTB.->A8  to  the  kind  of  power  which  may  be 
vsed  for  street  railways,  see  also  Indianapolis  Cable 
:etreet  B.  Go.  y.  Citizens*  Street  B.  Co.  (Ind.)  8  L.  R. 
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A.  538;  also  Re  Third  Ave.  R.  Co.  (N.  Y.)  9  L.  R.  A, 
124;  Potter  ▼.  Saflrinaw  Union  Street  R.  Co.  (BfiolU 
10  L.  R.  A.  170,  and  cases  cited  in  natei  tberetow 
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tempt  to  change  the  motive  power  of  its  rail- 
way system.   "Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messr9.  Thomas  O.  Haye»»  Thomas  J* 
Elliott,  and  Williams  ft  Williams  for  ap- 
pellants. 

Messrs.  Arthur  W.  Machen  and  Ber- 
nard Carter  for  appellee. 

Fowler,  J.,  delivered  the  opinion  of  the 
court: 

Nearly  foar  years  ago  the  Baltimore  City 
Passenger  Railway  Company  filed  a  bill  in  the 
circuit  court  of  Baltimore  city,  for  an  injuoc- 
tion  to  restrain  the  then  mayor  of  the  city  of 
Baltimore  and  others  from  preventing  or  ob- 
structing the  erection  on  Baltimore  street  or 
any  other  street  in  the  city  of  Baltimore,  along 
the  lines  of  any  of  that  company's  railway 
tracks,  of  suitable  iron  poles  for  the  use  of 
what  is  known  as  the  "trolley  system."  To 
the  bill  just  referred  to  the  tben  defendants  de> 
murred.  But  after  a  full  hearing,  this  de- 
murrer was  overruled,  and  it  was  held,  in  con- 
formity with  the  opinion  of  the  learned  judge 
below,  that  the  plaintiff  was  entitled  to  the  re- 
lief prayed,  that  ia  to  say,  that  the  Baltimore 
City  Passenger  Railway  Company  had  the 
light  under  its  charter  to  use  the  trolley  system 
01  propelling  its  cars  on  Baltimore  street  or  on 
any  other  street  in  that  city  on  which  it  had  its 
tracks. 

From  that  decree  no  appeal  was  taken  and 
the  railway  company  at  once  proceeded  to  in- 
troduce the  trolley  system  on  its  Baltimore 
street  and  some  other  lines.  Recently,  desir- 
ing to  discontinue  the  cable  system  on  its  blue 
line,  and  in  its  place  to  use  the  trolley  system, 
it  was  preparing  to  make  the  change,  and  for 
that  purpose,  in  compliance  with  certain  city 
ordinances,  permission  was  sought  from  and 
^ven  to  it  by  the  city  commissioner  to  erect 
iron  trolley  poles,  but  the  appellant,  as  mayor 
of  Baltimore  city,  refused  to  allow  poles  to  be 
erected  as  requested.  Whereupon  the  railway 
company  filed  the  bill  in  this  case,  which 
makes  substantially  the  same  allegations  that 
are  made  in  the  former  bill,  and  also  alleges 
that  the  appellant  intended  to  make  use  of  the 
authority  of  his  ofl)cial  position  and  of  his  in- 
fiuence  with  the  police  uf  the  city  to  prevent 
said  company  from  making  the  desired  change 
in  its  method  of  traction  and  motive  power,  and 
that  such  intended  forcible  obstruction  of  the 
proposed  work  was  unlawful,  not  only  because 
it  was  an  unjustifiable  interference  with  the 
rights  and  privileges  of  said  company  granted 
toit  by  the  legislature,  but  also  because  it  was 
contrary  to  the  decree  passed  in  the  former 
case. 

The  court  below  ordered  the  Injunction 
prayed  for  to  issue,  and  the  mayor  and  the 
other  defendants  have  appealed. 

Although  much  was  said  at  the  hearing  as  to 
the  binding  effect  in  tbis  case  of  the  decree  in 
the  former  case,  and  it  was  very  earnestly  con- 
tended by  the  appellee  company  that  these 
appellants  are  concluded  by  it,  we  will  not 
stop  to  consider  any  of  the  preliminary  or 
technical  questions  arising  out  of  the  attempted 
application  of  the  doctrine  of  res  judicata^ 
for  we  are  all  of  opinion  that  conceding,  as  con- 
tended by  the  appellants,  that  the  former  de- 
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cree  has  no  force  or  effect  whatever  in  this- 
case,  the  facts  appearing  in  this  bill,  and  the 
answer  and  exhibits,  and  the  laws  and  ordi- 
nances by  which  the  rights  and  duties  of  tb»- 
rjespective  parties  are  to  be  determined,  fully 
warrant  the  decree  appealed  from.  We  will 
proceed  to  state  the  grounds  of  ourconclusiion. 

The  Baltimore  City  Passenger  Railway  Com- 
pany, the  appellee  in  this  case,  is  the  oldest 
company  of  the  kind  in  the  city  of  Baltimore, 
having  been  the  first  one  incorporated  by  th& 
legislature  of  Maryland  (chap.  71  of  the  Acts  of 
1 861-1862).  Ever  since  its  incorporation  it  has 
owned  and  used  several  railway  tracks  laid  in 
the  streets  of  that  city.  Under  its  original  char- 
ter the  appellee  was  authorized  to  use  horses 
as  a  motive  power,  but  by  an  amendment 
thereof,  by  the  act  of  1890,  chap.  271,  it  was 
authorized  to  use  improved  methods  of  trac- 
tion and  motive  power  different  from  horses 
upon  its  railways,  and  to  increase  its  capital 
for  that  purpose.  By|  the  1st  section  of  this 
act  it  was  authorized  to  "use  upon  any  or  all 
of  its  railway  tracks  in  the  city  of  Baltimore 
any  cable  system  or  other  system  of  propulnocn 
by  means  of  stationary  engines,  any  pneu- 
matic motors,  stored  electricity  motors,  and 
any  motive  power  and  means  of  traction  which 
the  mayor  and  the  city  council  may  sanction, 
or  which  shall  be  authorized  to  be  made  use  of 
in  the  city  of  Baltimore  by  any  other  cor- 
poration exercising  street  railway  franchises 
thereon." 

Since  the  passage  of  the  foregoing  act  almost 
all,  if  not  all,  the  street  railway  companies 
have  been  authorized  to  use  the  trolley  system. 
And  in  the  case  of  the  traction  company  the- 
legislature  has  by  the  act  of  1892.  chap.  210. 
authorized  it  "to  place  and  use  upon  any  or 
all  of  its  tracks"  the  trolley  system.  Also  by 
an  act  of  the  same  year,  chapter  332,  the  Balti- 
more, Hampden,  &  Lake  Roland  Conjpany  was 
given  authority  to  propel  its  cars  in  certain 
streets  by  the  same  systeuL  It  would  seem  to 
follow  clearly  from  the  act  of  1890.  chap.  271. 
and  the  subsequent  action  of  the  city,  and  the 
legislature  in  authorizing  the  other  companies 
to  use  the  trolley  system  that  the  appellee  ia  by 
the  very  words  oi  that  act  empowered  to  use 
that  system  on  '*any  or  all  of  its  tracks  in  the 
city  of  Baltimore."  But  in  answer  to  what  ap 
pears  to  be  the  plain  meaning  of  the  act  vac 
question,  the  appellants  contend,  first,  that  the 
act  of  1890.  chap.  870^  which  was  passed  at  the 
same  session  and  approved  on  the  same  day  as 
the  act  of  1890,  chap.  271,  repealed  or  modified 
chapter  271  so  that  the  right  to  use  the  trolley 
system  conferred  by  the  legislature  upon  the  ap- 
pellee company  cannot  be  exercised  by  it  with- 
out the  consent  of  the  mavor;  second,  that  even 
if  the  act  of  1890,  chap.  271,  gave  totheappe1> 
lee  the  power  to  use  the  trolley  system  on  its 
tracks  in  Baltimore  city,  the  power  so  con- 
ferred "is  limited  to  a  grant  of  the  kind  of  mo- 
tive power  which  may  be  used,  and  not  to  the 
mode  and  appliances  to  be  placed  in  the  streets 
of  the  city  in  order  to  use  such  power;"  and  thirtf 
that  express  power  has  been  conferred  upon  the 
mayor  and  city  council  to  require  all  tele- 
graph, telephone,  electric  light,  or  other  wire* 
to  be  placed  underground  after  such  reasona- 
ble notice  as  they  may  prescribe. 

1.  It  would  seem  to  be  too  dear  for  controver- 


1807. 


HooFEB  Y.  Baltucobb  Citt  Fajbb.  R.  Co. 


nn 


sy  that  the  appellee  has  aright  by  virtue  of  legis* 
latiye  grant  to  use  the  trolley  system,  whatever 
that  may  be.  Nor  is  it  to  be  supposed  that  the 
legislature  would  grant  this  right,  and  that,  too, 
in  the  language  in  which  the  grant  is  made  to 
the  appellee,  and  at  the  same  time  place  it 
in  the  power  of  the  mayor  to  destroy  this  right, 
not  bv  any  a£9rmative  action,  but  merely  by 
refusing  to  gi?e  his  assent  to  the  erection  of 
iron  poles.  The  right  to  use  this  system  is 
given  to  the  appellee  in  two  ways,  first,  it  may 
use  any  system  of  propulsion  by  means  of  sta- 
tionary engines,  and  second,  it  may  use  any  sys- 
tem of  propulsion  which  shall  be  authorised  to 
be  used  by  any  other  street-railway  company 
in  Baltimore  city.  We  cannot  believe  that  the 
legislature  intended  to  give  to  the  mayor 
any  such  power  as  is  claimed  for  him  here. 
For,  it  must  be  remembered  that  this  is  not  the 
case  of  a  corporation  upon  which  the  legisla- 
ture has  merely  conferred  a  franchise,  the  ex- 
ercise of  which  in  the  city  of  Baltimore  may 
depend  upon  the  consent  of  the  mayor,  or  of 
the  municipality,  but  this  appellee  by  virtue 
of  its  charter  had  been  for  many  years  before 
the  act  of  1890  in  the  full  exercise  of  its  fran- 
chises in  the  streets  of  Baltimore  subject,  of 
course,  to  the  right  of  the  city  to  regulate  the 
use  of  its  streets. 

If,  therefore,  as  we  have  said,  and  as  seems 
to  us  must  be  conceded,  the  act  of  1890,  chap. 
271,  operated  as  a  legislative  grant  to  the  ap 
pellee  to  use  that  something  which  is  called  the 
trolley  system,  it  necessarily  follows  that  the 
mayor  and  city  council  cannot  qualify  or 
abridge  that  grant,  nor,  of  course,  could  the 
mayor  alone,  by  refusing  to  issue  a  permit  to 

J>lace  the  poles,  make  that  unlawful  which  the 
egislature  had  declared  to  be  lawful.  In  the 
caae  of  State.  Baltimore,  0.  A  R  B.  R,  Co.,  v. 
Latrcbe,  81  Md.  222.  McSherry,  Ch.  J.,  deliv- 
ering the  opinion  of  the  court,  it  is  said  "if  the 
act  to  be  done  be  a  lawful  one  and  be  sanctioned 
by  legislative  enactmeot  .  .  .  and  if  the  person 
or  body  corporate  proposing  to  do  it  be  duly  em- 
X>owered  to  perform  it,  the  mayor  and  city 
commissioner  cannot,  nor  can  either  of  them, 
make  the  act  illegal  or  prevent  its  performance 
by  refusing  to  issue  a  permit." 

2.  But  in  answer  to  this  view,  it  is  contended 
by  the  appellants  that  by  a  fair  and  reasonable 
construction  of  the  act  of  1890,  chap.  271,  the 
legislature  conferred  upon  the  appellee  only 
the  right  to  use  a  certain  kind  of  motive  power, 
and  that  the  legislative  grant  did  not  include 
the  mode  of  construction  and  appliances  to  be 
placed  in  the  street,  and  therefore  the  mayor 
has  the  right,  and  it  is  his  duty,  under  the  cir- 
cumstances of  this  case,  to  refuse  to  permit  the 
appellee  to  do  that  which  it  has  no  right  to 
do.  We  think,  however,  that  this  view  and 
the  distinction  on  which  it  is  based  are  more  in- 
genious than  sound.  It  will  be  observed  that 
the  grant  to  the  appellee  includes  both,  "any 
motive  power,"  as  well  as  ''any  means  of  trac- 
tion," authorized  to  be  used  by  the  other  com- 
panies. The  motive  power  which  the  appel- 
lee proposes  to  use  and  which  it  is  conceded  it 
has  been  authorized  to  use  is  electricity,  and 
the  means  by  which  that  motive  power  is  to 
be  made  available  are  stationary  engines,  and 
overhead  wires.  This  appellee  has  been  for 
some  years  using  on  its  blue  line  what  is 
known   and  what  is  called  in  the  act  of  1890 
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"the  cable  system,"  which  is  generally  under- 
stood to  imply  a  stationary  engine  and  an  un« 
dereround  cable,  and  the  "trolley  system,"' 
which  the  traction  company  was  authorized  to* 
use,  and  which,  therefore,  this  company  baa 
the  right  to  use,  is  Just  as  generally  under- 
stood to  imply  the  use  of  a  stationary  engine- 
and  overhead  wires  strung  on  poles.  We 
cannot  suppose  that  when  the  legislature 
granted  to  the  appellee  the  right  to  use  the 
"trolley  system,"  as  it  undoubtedly  did,  it  did. 
not  intend  to  include  in  its  ^rant  the  right  to 
use  overhead  wires  and  suitable  poles,  which 
are  the  distinctive  characteristics  of  that  sys- 
tem. If  we  are  correct  in  the  meaning  and 
force  we  have  attributed  to  the  expressioi^ 
"trolley  system,"  it  follows  that  when  the  legis- 
lature gave  the  traction  company  permission 
to  use  this  system  on  all  its  tracks  in  the  city  of 
Baltimore  it  at  the  same  time  authorized  the- 
use  of  overhead  wires  and  poles.  We  cannot 
suppose  that  a  different  meaning  is  to  be  at- 
tached to  these  words  when  construing  tho 
grant  made  to  the  appellee.  Without  discuss- 
ing this  question  further  we  think  it  very- 
clear  that  the  legislature  intended  to  permit 
the  appellee  to  use  the  trolley  system,  and  that 
this  system  as  generally  understood,  and,  there- 
fore, as  authorized  to  be  used  by  the  act  of 
1890,  chap.  271,  includes  electricity  as  a  mo- 
tive power  and  overhead  wires  and  poles  as  a 
means  of  traction.  Legislative  grants  either  to 
individuals  or  corporations  are  not  to  be  weak- 
ened or  destroyed  by  strained  or  unreasonable 
constructions  of  statutes,  based  upon  inge- 
nious suggestions  and  theories.  The  right 
to  use  the  trolley  system,  granted  to  the  appel- 
lee in  express  terms,  is  not  to  be  taken  from  it 
because,  in  the  opinion  of  the  appellants,  some 
other  system  may  be  more  desirable  and  safer, 
nor  because  the  mayor  refuses  to  do  what  it  ia 
his  duty  to  do,  namely,  to  grant  the  permit 
which  it  was  also  the  duty  of  the  appellee  to 
request.  If  the  trolley  system  is  so  dangeroua 
to  the  public  safety  and  so  objectionable  aa 
was  contended,  the  legislature,  or  the  munici- 
pality, if  power  has  liien  given  to  it,  and  not 
the  major  alone,  should  correct  the  alleged 
evil. 

8.  It  was  also  urged  that  if  the  mayor  or  the 
city  had  not  the  power  claimed  for  him,  the 
act  of  1890,  chap  870,  which  gave  the  city 
power  to  require  all  wires  to  be  placed  under 
ground  would  be  nugatory.  But  the  effect  of 
that  act  is  not  in  any  manner  involved  in  thia 
case.  The  power  conferred  by  it  has  not  vet 
been  exercised,  and  the  only  ordinance  which 
thus  far  has  been  proposed  to  be  passed  in  pur- 
suance thereof  "to  construct  a  general  system 
of  conduits  under  the  streets  for  the  reception 
of  wires'  expressly  excepts  trolley  lines." 
Doubtless,  when  the  city  of  Baltimore  deter- 
mines to  exercise,  through  its  mayor  and  ciiy 
council,  the  power  given  It  by  the  legislature, 
to  order  all  wires  to  be  placed  under  ground, 
it  will  be  able  to  do  so  without  difficulty,  but 
whether  this  be  so  or  not,  we  cannot  now  de> 
termine.  It  is  sufficient  for  the  present  pur- 
pose to  say  that  neither  the  appellee,  nor  any 
of  the  railway  companies  using  the  overhead 
wires  in  Baltimore  city,  have  been  yet  required 
to  place  them  under  ground. 

It  follows  that  the  decree  appealed  from  must 
be  affirmed. 


Qia 
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NUB  Mass.  28S.) 

ITo  recovery  fbr  IH^ht»  terrort  mXtann, 
anxiety*  or  distress  of  mindt  even  if  these 
result  in  pbysloal  Injury,  can  be  bad  In  an  action 
for  ne^rllipence,  where  there  are  no  pbjrslcal  In- 
juries except  those  caused  solely  by  the  mental 
•disturbance. 

(ICay  19, 1887 J 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  to  recover 
damages  for  in  jury  from  fright  alleged  to  have 
been  caused  by  its  negligence,  which  resulted 
in  a  verdict  for  plaintiff.     Sustained. 

The  facts  are  stated  in  the  opinion. 

Jfr.  C.  K.  Cobb*  for  defendant: 

Serious  fright  of  an  apparently  healthy  spec- 
tator is  not  the  natural  consequence  of  talcing 
a  man  by  the  collar  and  pulling  him  a  few  feet 
through  the  door  of  a  car,  much  less  a  serious 
bodilv  inlury  resulting  from  such  fright. 

Viitarian  R,  Comr»,  y.  Ooullas,  L.  R.  18 
App.  Cas.  223;  Ewing  v.  PittOmrgh,  0.  0,  di 
Si.  L.  R.  Co.  147  Pa.  40,  14  L.  R.  A.  666;  HaiU 
V.  Texa$  rf  P.  A  a>.  28  U.  S.  App.  80,  60  Fed. 
Rep.  567,  28  L.  R  A.  774;  Seheffer  v.  WoBh- 
ington  City,  F.  M.  A  O.  S.  R.  Co,  105  U.  S. 
249,  252.  26  L.  ed.  1070.  1071;  Renner  v.  Can- 
field,  86  Minn.  90;  Phillips  y.  Dickerson,  85  111. 
11,  28  Am.  Rep.  607. 

Although  the  defendant  might  have  antici- 
pated fright  as  the  result  of  ite  act.  it  had  no 
reason  to  anticipate  that  fright  could  operate 
to  produce  bodily  injury  or  disease. 

Haile  v.  Texas  di  P,  R,  Co,  28  U.  S.  App.  80, 
<M)  Fed.  Rep.  560,  28  L.  R.  A.  774. 

The  law  does  not  recognize  the  kind  of  dam- 
age suffered  by  the  plaintiff  in  this  case  as  the 
foundation  of  liability,  on  grounds  of  public 
policy. 

Victorian  R.  Comrs.  y.  Coultas,  L.  R.  18 
App.  Cas.  222;  Ewing  v.  Pittsburgh,  C.  C.  dt 
St  L.  K  Co.  147  Pa.  40, 14  L.  R.  A.  666:  Joeh 
T.  Dankwardt,  85  111.  881;  Salina  v.  Trosper, 
127  Ran.  644;  Johnson  v.  Wells,  F.  d  Ch.  e 
Nev.  224,  8  Am.  Rep.  245;  Wadsworth  v.  Wes- 
tern U.  TtUg.  Co.  88  Tenn.  721;  Canning  v. 
Williamstown,  1  Cush.  4lSl;  Warren  y.  Boston 
d:  M.  R  Co,  168  Mass.  484. 

There  can  be  no  recovery  for  mental  fright 
and  suffering  unaccompanied  by  any  injuxy  to 
the  person. 

Canning  T,  Williafnstown,  1  Cush.  451:  War- 
ren y.  Boston  d  M.  R,  Co.  163  Mass.  4^4; 
Beven,  Neg.  p.  76;  Sedgw.  Damages,  §  44; 
Kwing  v.  Pittsburgh,  C.  C.  d  St.  L.  R. 
Co.  147  Pa.  40,  14  L.  R.  A.  666:  Hale.  Dsm 
ages,  p.  98;  Lynch^,  Knight,  9  H.  L.  Cas.  577; 

NOTB.— As  to  friirht  as  the  basis  of  a  cause  of  ac 
tton,  see  nott  to  EwIdr  v.  Plttsburflrh.  C.  C.  k  St.  L. 
R.  Ck>.  (Pa.)  UL.  R.A.  666,  also  Mitchell  v.  Rochester 
B.  Oo.  (N.  Y.)84  L.  B.  A.  78L 
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Atchison,  T.  d  8.  F.  R  Oo.  v.  MeOinnis,  46 
Kan.  109;  Terre  Haute  dl.  R.  Co.  v.  Brunker, 
128  Ind.  542;  Ouif,  0.  d  3.  F.  R.  Oo.  v.  Trott, 
86  Tex.  412;  Wyman  y.  LeanU,  71  Me.  227, 
86  Am.  Rep.  808. 

Negligence  is  not  actionable,  unless  it  results 
in  damage. 

Hale,  Dsmages,  p.  11;  Brunsden  y.  Humph- 
rey, L.  R.  14  Q.  B.  Diy.  141. 

Messrs.  Sherman  L.  Whipple  and  Will- 
iam R.  Sears,  for  plaintiff: 

As  the  relation  between  fright  and  injury  to 
the  nervous  and  brain  structures  of  the  body 
is  a  matter  which  depends  entirely  upon  scien- 
tific and  medical  testimony,  it  isimpnasiblefor 
any  court  to  lay  down  as  a  matter  of  law  that 
if  negligence  caused  fright,  and  such  fright 
in  its  turn  so  affects  such  structures  as  to  cause 
injury  to  health,  such  injury  cannot  be  a  con- 
seouence  which  in  the  ordinary  course  of 
things  would  flow  from  the  negligence,  unless 
such  injury  accompanied  such  negligence  in 
point  of  time. 

Bdl  V.  Great  Northern  B.  Oo,  L.  R.  Ir.  26 
C.  L.  42a 

Unless  there  is  a  distinction  between  a  men- 
tal and  nervous  shock,  then  ''nervous  shock  io 
animals,  apart  from  physical  contact  like  ner- 
vous or  mental  shock  in  human  beings,  will 
not  give  ground  for  action."  But  it  has  been 
held  that  a  negligent  act,  without  actual  physi- 
cal contact,  which  frightens  a  horse  and  causes 
him  to  bolt  so  that  he  is  injured,  is  a  ground 
of  action. 

Beven,  Neg.  p.  78,  and  cases  cited  in  note  8; 
Pugh  y.  London,  B.  d  8.  0.  R.  Co.  [I896J  2  Q. 
B.248. 

The  leading  text  writers  are  nearly  unani- 
mous in  condemning  the  decision  in  the  case 
of  Victorian  R  Comrs.  y.  Coultas,  L.  R  13 
App.  Cas.  222. 

Sedgw.  Damages,  8th  ed.  §§  860. 861 ;  Sutb- 
eriand,  Damages.  2d  ed.  g^  21-23;  Clerk  & 
Liodsell,  Torto,  2d  ed.  116;  12  Law  Quar. 
Rev.  803. 

Allen,  J.,  deli?ered  the  opinion  of  the 
court : 

This  case  presents  a  question  which  has  not 
heretofore  been  determined  in  this  common- 
wealth, and  in  respect  to  which  the  decisions 
elsewhere  have  not  been  uniform.  It  is  this: 
Whether,  in  an  action  to  recover  damages  for 
an  injury  sustained  through  the  negligence  of 
another,  there  can  be  a  recovery  for  a  bodily 
injury  caused  by  mere  fright  and  mental  dis- 
turbance. The  Jury  were  instructed  that  a 
persoti  cannot  recover  for  mere  fright,  fear,  or 
mental  distress,  occasioned  by  the  negligence 
of  oDother,  which  does  not  result  in  bodily  in- 
jury, but  that,  when  the  fright  or  fear  or  ner- 
vous shock  produces  a  bodily  injury,there  may 
be  a  recovery  for  that  bodily  injury,  and  for 
all  the  pain,  mental  or  otherwise,  which  may 
arise  out  of  that  bodily  injury.  In  Canning 'v. 
Williamstoun,  1  Cush.  451,  it  was  held,  in  an 
aciloD  against  a  town  to  recover  damages  for 
an  injury  sustained  by  the  plaintiff  in  conse- 
quence of  a  defective  bridge,  that  he  could  not 
recover  if  he  sustained  no  injury  to  his  person, 


See  also  40  L.  R.  A.  679;  42  L.  R.  A.  109;  43  L.  R.  A.  832;  47  L.  R.  A.  323,  325. 
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f)at  merely  incurred  risk  and  peiil  which 
<»ufled  fright  and  mental  suffering.  In  War- 
ren Y.  Boston  d  M.  R.  Co.  168  Mass.  484,  the 
•evidence  tended  to  show  that  the  defendant's 
train  struck  the  carriage  of  the  plaintiff,  thereby 
throwing  him  out  upon  the  ground;  and  it  was 
held  to  be  a  physical  injury  to  the  person  to  be 
thrown  out  of  a  wagon,  or  to  be  compelled  to 
Jump  out,  even  alibough  the  harm  consists 
mainly  of  nervous  shock.  It  was  not.  there- 
fore, a  case  of  mere  fright,  and  resulting  ner- 
Tous  shock.  The  case  calls  for  a  consideration 
of  the  real  ground  upon  which  the  liability  or 
DonliabUity  of  a  defendant  guilty  of  negli- 
gence in  a  case  like  the  present  depends.  The 
exemption  from  liability  for  mere  fright,  ter- 
ror, alarm,  or  anxiety  does  not  rest  on  the 
assumption  that  these  do  not  constitute  an 
actual  Injury.  They  do  in  fact  deprive  one  of 
•enjoyment  and  of  comfort,  cause  real  suffer- 
ing, and,  to  a  greater  or  less  extent^  disqualify 
•one  for  the  time  being  from  doing  the  duties  of 
life.  If  these  results  flow  from  a  wrongful  or 
negligent  act,  a  recovery  therefor  cannot  bede- 
oi^  on  the  ground  that  the  injury  is  fanciful 
and  not  real.  Nor  can  it  be  maintained  that 
these  results  may  not  be  the  direct  and  imme- 
diate consequence  of  the  negligenoe.  Danger 
excites  alarm.  Few  people  are  wholly  insensi- 
ble to  the  emotion  caused  by  imminent  danger, 
though  some  are  less  affected  than  others.  It 
must  also  be  admitted  that  a  timid  or  seosltiye 
person  may  suffer,  not  only  in  mind,  but  also 
in  body,  from  such  a  cause.  Great  emotion 
tnay,  and  sometimes  does,  produce  physical 
effects.  The  action  of  the  heart,  the  circula- 
tion of  the  blood,  the  temperature  of  the  body, 
as  well  as  the  nerves  and  the  appetite,  may  all 
be  affected.  A  physical  injury  may  be  directly 
traceable  to  fright,  and  so  may  be  caused  by 
It.  We  cannot  say,  therefore,  that  such  con- 
sequences may  not  flow  proximately  from  un- 
intentional negligence;  and,  if  compensation 
in  damoges  may  be  recovered  for  a  physical 
Injury  so  caused,  it  is  hard,  on  principle,  to 
«ay  why  there  should  not  also  be  a  recovery 
for  the  mere  mental  suffering  when  not  accom- 
panied by  any  perceptible  physical  effects.  It 
would  seem,  therefore,  that  the  real  reason  for 
refusing  damages  sustained  from  mere  fright 
must  be  something  different,  and  it  probably 
cests  on  the  ffround  that  In  practice  it  is  im- 
possible satisfactorily  to  administer  any  other 
rule.  The  law  must  be  administered  in  the 
courts  according  to  general  rules.  Courts  will 
aim  to  make  these  rules  as  just  as  possible, 
bearing  in  mind  that  they  are  to  be  of  general 
application.  But  as  the  law  is  a  practical 
■science,  having  to  do  with  the  affairs  of  life, 
4iny  rule  is  unwise  if,  in  its  general  applica- 
tion, It  will  not,  as  a  usual  result,  serve  the 
purpoeea  of  justice.  A  new  rule  cannot  be 
made  for  each  case,  and  there  must  therefore 
be  a  certain  (zenerality  in  rules  of  law,  which 
In  particular  cases  may  fail  to  meet  what  would 
be  desirable  if  the  single  case  were  alone  to  be 
considered.  Rules  of  law  respecting  the  re- 
covery of  damages  are  framed  with  reference 
to  the  lust  lights  of  both  parties, — not  merely 
what  it  might  be  right  for  an  injured  person 
to  receive,  to  afford  just  compensation  for  bis 
injury,  but  also  what  it  is  just  to  compel  the 


to  others  to  make  compensation  for  injuries 
received.  Many  accidents  occur,  the  conse- 
ouences  of  which  the  sufferer  must  bear  alone. 
And,  in  determining  the  rules  of  law  by  which 
the  right  to  recover  compensati(5n  for  unin- 
tended injury  from  others  is  to  be  governed, 
regard  must  chiefly  be  paid  to  such  conditions 
as  are  usually  found  to  exist.  Not  only  the 
transportation  of  passengers  and  the  running 
of  trains,  but  the  general  conduct  of  business 
and  of  the  ordinary  affairs  of  life,  must  be  done 
on  the  assumption  that  persons  who  are  liable 
to  be  affected  thereby  are  not  peculiarly  sensi- 
tive, and  are  of  ordinary  physical  and  mental 
strength.  If,  for  example,  a  traveler  is  sick 
or  infirm,  delicate  in  health,  specially  nervous 
or  emotional,  liable  to  be  upset  by  slight 
causes,  and  therefore  requiring  precautions 
which  are  not  usual  or  practicable  for  travel- 
ers in  general,  notice  should  be  given,  so  that, 
if  reasonably  practicable,  arrangements  may 
be  made  accordingly,  and  extra  care  be  ob- 
served. But  as  a  general  rule  a  carrier  of  pas- 
sengers is  not  bound  to  anticipate  or  to  guard 
against  an  injurious  result  which  would  only 
happen  to  a  person  of  peculiar  sensitiveness. 
This  limitation  of  liability  for  injury  of  an- 
other description  is  intimated  in  AUsop  v.  All- 
9op,  5  Hurlst.  &  N.  584.  589.  One  may  be 
held  bound  to  anticipate  and  guard  against 
the  probable  consequences  to  ordinary  people, 
but  to  carry  the  rule  of  damages  further  im- 
poses an  undue  measure  of  responsibility  upon 
those  who  are  guilty  only  of  unintentional 
negligence.  The  general  rule  limiting  dam- 
ages m  such  a  case  to  the  natural  and  probable 
consequences  of  the  acts  done  is  of  wide  ap- 
plication, and  has  often  been  expressed  and 
applied.  Lombard  v.  Lennox,  155  Mass.  70; 
White  V.  DreMer,  185  Mass.  150,  46  Am.  Rep. 
454;  miebrown  v.  Hoar,  124  Mass.  560:  Derrjf 
y.  Flitner,  118  Mass.  181;  Milwaukee  db  St.  P. 
R.  Co.  V.  Kellogg,  94  U.  8.  469,  475,  24  L.  ed. 
256,  259;  Wpman  ▼.  Leatdtt,  71  Me.  227,  86 
Am.  Rep.  808;  EUie  v.  Cleveland,  55  Yt.  358; 
Phillips  V.  DickerMn,  85  111.  11,  28  Am.  Rep. 
607;  Jonee  v.  Vielde.  57  Iowa,  817;  Renver  v. 
Ganfleld,  86  Minn.  90;  Lynch  v.  Knight,  9  H. 
L.  Gas.  577,  591,  595,  698;  The  Notting  Hill, 
L.  R  9  Prob.  Div.  105;  Hobbs  v.  London,  d:  8. 
W.  R.  Co.  L.  R.  10  Q.  B.  11,  122. 

The  law  of  negligence,  in  its  speHal  appli- 
cation to  cases  of  accidents,  has  receiv?H  ^reat 
development  in  recent  years.  Tije  number  of 
actions  brought  is  very  firreat.  This  should 
lead  courts  well  to  consider  the  grounds  on 
which  claims  for  compensation  properly  rest, 
and  the  necessary  limitations  ot  the  right  to 
recoyer.  We  remain  satisfied  with  the  rule 
that  there  can  be  no  recovery  for  fright,  terror, 
alarm,  anxiety,  or  distress  of  mind,  if  these 
are  unaccompanied  by  some  physical  injury; 
and,  if  this  rule  is  to  stand,  we  think  it  should 
also  be  held  that  there  can  be  no  recovery  for 
such  physical  injuries  as  may  be  caused  solely 
by  such  mental  disturbance,  where  there  is  no 
injurv  to  the  person  from  without.  The  logi- 
cal vmdication  of  this  rule  is  that  it  is  unrea- 
sonable to  hold  persons  who  are  merely  negli- 
Grent  bound  to  anticipate  and  guard  against 
fright  and  the  consequences  of  fright,  and 
that  this  would  open  a  wide  door  for  unjuB* 


oUier  party  to  pay.    One  cannot  always  look  I  claims,  which  could  not  successfully  be  met. 
^L.R.A.  88 
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These  Tiews  are  supported  by  the  foUowiDg 
decisions:  VieUnian  R.  Camrs,  y,  Couttas,  L. 
R  18  App.  Cas.  222:  MiiclieU  v.  Roe/iester  R 
Co.  161  N.  Y.  107,  34  L.  R.  A.  781 ;  Swing  ▼. 
Pittsburgh,  C.  0.  d  St.  L,  R.  Co,  147  Pa.  40, 
14  L.  R.  A.  666;  Haile  v.  Texas  A  P,  R.  Co.  9 
C.  C.  A.  184,  23  U.  S.  App.  80.  60  Fed,  Rep. 
557,  23  L.  R  .A.  774.  In  the  following  cases 
a  different  view  was  taken:  Bell  v.  Oreat 
ybrthem  R,  Co.  L.  R.  Ir.  26  0.  L.  428:  Purcell 
▼.  St.  Paul  City  R,  Co.  48  Minn.  134.  16  L. 
R.  A.  203;  Fitzpatriek  y.  Great  Western 
B.  Co.  12  U.  C.  Q.  B.  645.  See  also  Seven, 
Neg.  77  et  seq.  It  is  hardly  necessary 
to  add  that  this  decision  does  not  reach 
those  classes  of  action   where  an   intention 


to  canse  mental  distress  or  to  hurt  the  feel- 
ings is  shown,  or  is  reasonably  to  be  in- 
ferred, as,  for  example,  in  cases  of  seduction^ 
slander,  malicious  prosecution,  or  arrest,  and 
some  others.  Nor  do  we  include  cases  of  acts- 
done  with  gross  carelessness  or  recklessness, 
showing  utter  indifference  to  such  conse- 
quences, when  they  must  have  been  in  the 
actor's  mind.  Lofnbard  y.  Lennox,  and  FUle- 
brown  y.  Boar,  already  cited;  Meagher  y.  Dfi*- 
eoU,  99  Mass.  281,  96  Am.  Dec.  759.  In  the 
present  case  no  such  considerations  entered 
into  the  rulings,  or  were  presented  by  the 
facta. 

The  entry  therefore  must  be:   Exceptions 
sustained. 


NEW  HAMPSHIRE  SUPREME  COURT 


Kathan   P.    HUNT,    Recelyer   of  People's 
Fire  Insurance  Company, 

NEW     HAMPSHIRE     FIRE      UNDER- 
WRITERS' ASSOCIATION. 


GRANITE  STATE  INSURANCE  COM- 
PANT,  Intervener, 


(. 


.N.  H.. 


.) 


1.  The  liability  of  »  reinsurer  is  not 
lessened  by  the  insolvency  of  &n  inter- 
mediate insurer  which  has  heoome  unable 
to  pay  the  loss,  but  the  reinsurer's  liability  is  for 
the  entire  amouot  of  the  loss  against  which  they 
agreed  to  indemnify  the  prior  insurer. 

8*  A  reinsurer  may  be  required  to  |»ay 
the  amount  of  the  loss  which  it  is  liable  for 
directly  to  the  insured  or  the  party  ultimately 
entitled  to  the  money,  when  the  prior  insurer 
which  it  has  indemnified  has  become  insolyent. 

(July  26,1885.) 

ACTION  by  the  receiver  of  the  People's  Fire 
Insurance  Company  to  recover  an  amount 
of  reinsurance  upon  a  loss  which  that  company 
had  in  turn  reinsured  for  the  Granite  State  In- 
Burance  Company.  Judgment  for  the  inter' 
tener. 

The  Boston  &  Maine  Railroad  Company  took 
a  policy  with  the  Granite  State  Insurance  Com- 
pany for  $25,000,  that  company  reinsured  one 
third  of  the  risk  with  the  People's  Fire  Insur- 
ance Company,  and  the  New  Hampshire  Fire 
Underwriters'^  Association  reinsured  one  half 
of  the  risk  of  the  People's  Company.  The  de- 
fendant's contract  provided  that  loss,  if  any, 
was  to  be  settled  and  paid  pro  rata  with  the 
reinsiured  and  at  same  time  and  place  and  upon 
the  same  terms  and  conditions.  A  loss  to  the 
amount  of  $2,800  having  occurred,  the  Granite 
State  paid  the  amount.  The  People's  Fire  In- 
surance Company  having  become  insolvent,  its 
receiver  instituted  this  suit  to  compel  payment 


of  the  reinsurance  of  its  risk,  and  the  Granite- 
State  Company  intervened  claiming  that  the 
amount  of  the  defendant's  liability  should  be 
paid  to  it. 

Further  facts  appear  in  the  opinion. 

Mr.  David  Cross»  for  plaintiff: 

It  makes  no  difference  whether  the  plaintiff 
shall  hereafter  have  the  ability  to  pay  and  shal> 
pay  the  whole,  or  a  per  cent,  and  the  defend- 
ant is  liable  to  pav  the  amount  owed  by  it 
without  regard  to  the  ability  of  the  People'*- 
Company. 

Actual  payment  of  the  loss  by  the  reinsured 
is  not  a  condition  precedent  to  payment  by  tbe- 
reinsurer,  and  a  right  of  action  logins  as  sooa 
as  the  legal  liability  as  to  the  amount  is  deter- 
mined. 

Wood,  Ins.  §  87;  Blaekstone  v.  Alemanni^j^ 
F,  Ins.  Co.  56  N.  Y.  106;  Biddle,  Ins.  S  884; 
Eagle  Ins,  Co.  v.  Lafayette  Ins.  Co.  9  Ind.  443; 
Oantt  V.  American  Gent.  Ins.  Co.  68  Mo.  503; 
Fame  Ins.  Co.'s  Appeal.  88  Pa.  896;  Norreoody. 
Resolute  F,  Ins.  Co.  4  Jones  &  S.  552. 

In  Illinois  Mut.  F.  Ins,  Co.  v.  Andes  Ins.  Co. 
67  III.  862, 16  Am.  Rep.  620,  the  quesUon  wa» 
the  extent  of  the  liability  of  the  reinsurer  to^ 
the  insured.  The  insurer  was  insolvent,  and 
had  paid  10  cents  on  the  dollar,  and  the  court 
held  that  to  be  the  extent  of  the  reinsurer's  lia> 
bility. 

Iwne  V.  Mutual  Safety  Ins.  Go.  1  Sandf.  137.. 

But  in  Consolidated  Neal  Estate  dtp,  Ins.  Co. 
V.  Cashoto^  41  Md.  74,  it  is  decided  that  the  re- 
insurer is  liable  to  pay  the  whole  amount  of 
reinsurance  without  regard  to  the  amount  paid 
by  the  original  insurer. 

See  also  Biddle,  Ins.  §  1408. 

Messrs.  Leach  ft  Stevens  for  defendants 

Carpenter*  J.,  delivered  the  opinion  of  the- 
court: 

There  is  no  suggestion  that  the  action  ia- 
brought  for  the  benefit  of  the  Granite  State. 


Note.— As  to  reinsurance,  see  also  FarY<^iiil  Hall 
Ins.  Go.  V.  Liverpool  ft  L.  &  G.  Ins.  Co.  (Mass.)  10 
L.  R.  A.  428,  and  note  thereto;  also  Oermuii- Amer- 
ican Ins.  Go.  V.  Oommercial  F.  Ins.  Go.  (Ala.)  16  L. 
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R.  A.  291 ;  Union  Ins.  Co.  v.  American  F.  Ins.  Co. 
(Gal.)  28  L.  R.  A.  602:  Ctaalaron  v.  Inauranoe  Co.  or 
N.  A.  (La.  Ann.)  a6  L.  R.  A.  7tt. 
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The  qnestlon  presented  is  whether  the  defend- 
ants are  boond  to  pay  to  the  People's  Com- 
pany the  entire  amount  of  the  loss  against 
which  they  agreed  to  indemnify  the  People's, 
or  only  such  a  part  thereof  as  the  insolvent 
People's  may  ultimately  pay .  The  defendants 
received  a  full  consideration  for  the  risk 
against  which  they  insured,  and  there  is  no 
reason  why  they  should  not  be  required  to  pay 
the  full  amount  of  the  lose.  Blaekitone  v.  AU- 
mannia  K  Ins.  Co.  56  N.  Y.  106.  The  prem- 
iums received  by  them,  and  the  sum  to  be  paid 
by  them  in  case  of  loss,  were  intended  to  be, 
and  in  theory  of  law  are,  precisely  equivalent. 
King  ▼.  StaU  Mut.  F.  In$.  Co.  7  Cush.  1.  9. 
54  Am.  Dec.  688.  Their  position  is,  in  legal 
effect,  the  same  as  it  would  be  if  the  People's, 
for  the  purpose  of  paying  the  loss,  bad  depos- 
ited with  them  the  full  amount  of  it  in  money. 
But  the  further  question  whether  the  money 
due  on  the  contract  equitably  belongs  and 
should  be  paid  to  the  People's  or  to  the  Qranite 
State  arises  on  the  face  of  the  case.  For  con- 
venience of  consideration,  a  simpler  parallel 
case  may  be  taken.  The  People's  insure  A's 
house  for  $10,000,  and  immediately  reinsure 
for  the  same  amount  with  the  defendants. 
The  house  is  burned,  and  shortly  after  the  Peo- 
ple's become  insolvent,  and,  as  may  be  sup- 
posed, unable  to  pay  any  part  of  their  indebt- 
edness. The  defendants,  willing  to  perform 
their  just  obligations,  file  a  bill  of  interpleader 
aeainst  A  andf  the  People's,  and  pay  the  $10,- 
000  into  court.  To  which  partv — A,  who  has 
lost  that  amount,  or  the  People's,  who  have 
lost  nothing — does  the  money,  in  equity,  be- 
long? The  particular  terms  of  the  policy  is- 
sued by  the  defendants  are  not  material.  It 
must  be  assumed  that  by  it  the  defendants 
merely  stipulate  to  indemnify  the  People's  to 
the  extent  of  the  sum  named,  aeainst  loss  by 
reason  of  the  destruction  of  A's  house  by  fire, 
because  they  have  no  power  to  make  any  con- 
tract of  insurance  except  contracts  of  indem- 
nity. In  Keene  Five  Cents  8av.  Bank  y.  Her- 
Tick,  62  N.  H.  174.  Jarib  Herrick,  as  principal, 
and  John  W.  Herrick,  as  surety,  were  indebted 
to  the  plaintiffs  upon  a  promissory  note.  Jan- 
uary 27,  1877,  Jarib  gave  John  W.  a  mort- 
eage  of  real  estate  conditioned  to  indemnify 
im  against  loss  by  reason  of  his  having 
signed  the  note.  In  1878^arib  obtained  his 
d&ebarge  in  bankruptcy.  His  assignee  sold  the 
land,  subject  to  the  mortgage,  to  the  defendant 
8.  In  1879,  John  W.  died,  insolvent.  No  part 
of  the  note  bein^  paid,  the  plaintiffs  brought 
their  bill  in  equity  against  Jarib,  the  adminis- 
trator of  John  W.,  and  8.,  praying  that  the 
mortgage  be  assigned  to  them,  and  prevailed. 
The  condition  of  the  mortgage  was  not  that 
Jarib  should  pay  the  note,  but  that  he  should 
save  his  surety  harmless.  The  surety  paid ,  and 
could  pay,  nothing.  The'condition,  according 
to  its  literal  terms,  was  not,  and  apparently 
never  could  be,  broken.  The  court  said  tliat 
equity  disreganSs  mere  form,  and  held  that  the 
transaction  was,  in  substance,  an  appropriation 
of  the  mortgaged  property  for  the  payment  of 
the  debt  in  case  it  was  not  otherwise  satisfied 
by  the  mortgagor.  The  purchaser  at  the  as- 
signee's sale  took  the  property  with  notice.  In 
equity  it  belonged  to  the  plaintiffs  for  the  pur- 
pose of  satisfying  their  debt,  and  to  the  extent 
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necessary  for  that  purpose.  Their  right  did 
not  depend  upon  privity  of  contract  In  fact, 
there  was  none.  It  did  not  appear  that  the 
plaintiffs  had  any  knowledge  of  the  mortgage 
until  they  filed  their  bill  It  was  immaterial 
that  the  relation  of  principal  and  surety  ex- 
isted between  the  mortgagor  and  mortgagee. 
The  result  would  have  been  the  same  had  they 
been  Joint  principals,  or  if  the  mortgage  had 
been  given  by  the  surety  to  the  principal.  It 
was  equally  immaterial  that  the  mortgagee  was 
bound  to  pay  the  debt,  except  that  his  liability 
was  essential  to  the  form  of  the  security  giyen. 
The  result  would  have  been  the  same  if  Jarib 
had  given  a  deed  of  the  same  property  to  a 
stranger  on  condition  that  the  grantee  indem- 
nify and  save  him  harmless  from  his  liability 
on  the  note.  In  short,  the  decision  rested 
wholly  upon  the  broad  ground  that  in  equity 
and  good  conscience  the  mortgaged  property 
should  be  applied  to  the  satisfaction  of  the 
plaintiff's  debt.  The  facts,  in  all  material  re- 
spects, and  the  judgment  of  the  court,  in  Hdt 
V.  Penacook  8av.  Bank,  62  N.  H.  551,  and  Bar- 
ton V.  Croydon,  68  N.  H.  417,  were  the  same 
as  in  Keene  Five  Cents  8av.  Bank  y.  Herrick. 
These  cases  establish  the  propositions  that  a 
creditor,  for  the  satisfaction  of  his  debt,  may, 
in  equity,  avail  himself  of  any  subsisting  pro- 
vision made  by  his  insolvent  debtor  for  its  pay- 
ment, and  that  an  appropriation  or  pledge  of 
property  by  the  debtor  for  the  purpose  of  in- 
demnifying against  the  debt  any  person  liable 
upon  it  is  equitably  equivalent  to  a  provision 
for  its  payment.  The  principle  of  the  first 
proposition  is  often  applied  in  actions  at  law. 
Bvrr  V.  Beers,  24  N.  Y.  178,  80  Am.  Dec.  827; 
Reed  v.  Paul,  181  Mass.  129;  ButterflOd  r. 
HarUJiorn,  7  N.  H.  845,  26  Am.  Dec.  741; 
Berry  v.  OiUis,  17  N.  H.  9,  48  Am.  Dec.  584; 
Hodgdon  v.. Merrill,  26  N.  H.  18.  If  A,  for  a 
good  consideration,  agrees  with  B  to  indem- 
nify him  against  his  indebtedness  to  C,  A,  as 
between  him  and  B,  becomes  the  principal 
debtor.  The  debt  is,  in  equity,  his  debt,  and 
not  B's.  Having  received  a  full  consideration 
for  his  undertaking,  he  is  morally  and  equita- 
bly as  much  bound  to  pay  the  debt  to  C  as  he 
would  be  if  B  had  delivered  to  him  and  he  had 
accepted  the  amount  of  the  debt  in  gold  coin, 
in  trust  for  its  payment.  If,  for  technical 
reasons,  the  law  is  powerless  to  enforce  the 
duty,  equity  is  subject  to  no  such  weakness. 
PhiOyrick  v.  Shato,  61  N.  H.  856.  It  will  not 
permit  him  to  retain  the  money,  the  considera- 
tion of  his  agreement,  and  escape  its.perform- 
ance  on  the  flimsy  pretext  that,  until  a  is  com- 
pelled to  pay  the  debt,  or  a  part  of  it,  he  has 
fulfilled  the  letter  of  his  obligation.  He  may 
be  compelled  at  law  to  pay  the  debt  if  B  is  sol- 
vent, and  in  equity,  at  least,  he  is  not  relieved 
from  the  duty  by  the  accident  of  B's  insol- 
vency. Whether  the  agreement  may  be  re- 
voked at  any  time  before  C  is  informed  of  and 
assents  to  it  need  not  be  considered.  It  is 
enough  for  present  purposes  that  it  cannot  be 
annulled  after  C  intervenes  and  asserts  a^inst 
B  bis  claim  for  its  performance.  An  insur- 
ance contract  is  a  contract  of  indemnity.  *'It 
does  not  differ  from  a  bond  of  indemnity,  or  a 
guaranty  of  a  debt,  since  the  obligor  or  guar- 
antor takes  upon  himself  certain  risks,  to  which 
the  obligee  or  creditor  would  otherwise  be  ex- 
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posed.  The  odIy  differeDce  is  lo  names  and 
the  form  of  tbe  instrument,  the  consideration 
for  an  insurance  being  always  called  a  pre- 
mium, and  tbe  instrument  containing  tbe  terms 
of  tbe  contract,  a  policy."  1  Pbillips,  Ins.  2d 
ed.  2.  By  a  contract  of  reinsurance,  in  what- 
ever language  expressed,  the  obligation  of  tbe 
reinsurer  is  to  indemnify  tbe  insurer  against 
his  liability  for  the  loss  by  fire  of  tbe  property 
insured.  They  stand  in  a  relation  to  each  other 
much  like  that  of  principal  and  surety.  The 
only  material  difference  Is  that  the  reinsurer  is 
not,  in  law,  directly  liable  to  the  insured.  As 
between  tbe  two,  he  is  tbe  principal  obligor. 
In  tbe  case  supposed  (as  in  tbe  actual  case),  as 
long  at  the  People's  are  solvent  there  is  no  dif- 
ficulty or  question.  A  recovers  •■  of  them  tbe 
full  amount  of  bis  loss,  and  tbey  recover  the 
same  sum  of  tbe  defendants.  The  contracts  of 
both  companies  are  performed.  There  is  no 
occasion  lor  this  circuity.  The  sole  duty  of  the 
defendants  under  their  contract  is  to  hold  the 
People's  harmless.  Tbey  have  the  right  to  pay 
directly  to  A  tbe  amount  of  bis  loss.  By  so  do- 
ing they  fully  perform  their  contract.  Tbe 
People's  obligation  to  A  is  discharged.  But, 
whichever  method  Is  adopted,  A  is  indemni- 
fied, and  the  People's,  assuming  that  the  same 
premium  is  paid  for  the  insurance  and  for  the 
reinsurance,  neither  eain  nor  lose  by  the  trans- 
action. The  plaintifiP  claims  that,  by  the  mere 
accident  of  the  People's  insolvency  and  ina- 
bility to  pay  more  than  say  10  per  cent  of  their 
liabilities,  the  defendants'  contract  is  materially 
modified.  They  are  no  longer  at  liberty  to 
perform  it  by  paying  directly  to  A  tbe  amount 
of  bis  loss.  It  is  not  now  enough  that,  in  com- 
pliance with  the  literal  terms  of  the  contract, 
they  protect  the  People's  from  loss.  They 
must,  it  is  said,  pay  the  full  amount  of  the  loss 
to  the  People's,  and  A,  in  common  with  their 


other  creditors,  is  entitled  to  10  per  eent  only 
of  tbe  sum  Justly  due  to  him.  In  other  words, 
the  People's,  for  the  sole  reason  that  tbey  can 


pav  10  per  cent  only  of  their  indebtedness,  are, 
it  18  claimed,  justly  entitled  to  realize  out  of 
A's  loss  of  $10,000,  which,  by  their  contract. 


they  are  bound  to  pay,  a  net  profit  of  $9,000. 
They  are  to  profit  by  their  losses.  It  is  for 
their  interest — for  the  interest  of  every  one  of 
their  creditors— that  all  tbe  property  insured 
by  them,  and  by  them  reinsured  in  a  solvent 
company,  be  destroyed  by  fire.  Such  a  result 
equity  will  not  tolerate.  It  is  not  good  law  or 
good  morals  that  one  should  profit  by  the  de- 
struction of  bis  neighbor's  property  (1  Story. 
£q.  Jur.  §  408),  especially  if  he  has  himself 
agreed  to  make  the  loss  i^ood.  '*A  contract  to 
tempt  a  man  to  transgress  the  law  ...  is 
void  by  the  common  law."  CoUim  ▼.  BUtn- 
Urn,  2  Wils.  847.  850. 

The  People's,  under  their  contract  with  de- 
fendants, are  entitled  to  protection  against  loss 
by  reason  of  the  destruction  of  the  insured 
property,  and  to  nothing  more.  Tbey  cannot 
object  to  a  judgment  or  decree  which  has  that 
effect.  The  defendants  cannot  object  to  a 
Judgment  that  they  pay  tbe  money  to  the  in- 
sured, because  it  is  to  them  immaterial  whether 
they  pav  it  to  him  or  to  tbe  insurer.  Upon  thn 
filing  of  a  proper  bill  in  equity  by  the  Granite 
State,  there  will  be  a  decree  in  their  faTor,  or 
tbey  may,  upon  reimbursing  the  plaintiff  for 
all  expenses  hitherto  incurred  by  him  in  the 
prosecution  of  this  action,  take  judgment 
therein  for  their  use.  Eerekenrath  t.  AfMri- 
can  Mui.  Ins.  Co.  8  Barb.  Ch.  68,  and  the  later 
cases  which  have  followed  it,  have  been  con- 
sidered, and  their  doctrine  is  not  approved. 

Caie  disehargecL 

All  concur. 
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NEW   YORK   &    GREENWOOD    LAKE 
RAILWAY   COMPANY 

NEW   JERSEY    ELECTRIC    RAILWAY 

COMPANY. 

*!•  The  Mkme  eluurflbeter  or  degiee  of 
eare  to  aroid  eoUiaion  muflt  be  exei^ 
eieed  by  those  operating  an  electric  car  along  a 
public  highway.  In  approaching  and  going  over 
a  steam  railroad  orossing  of  such  highway,  as  is 
required  to  be  exercised  by  one  driving  or  op- 
erating any  ordinary  vehicles  along  and  over 
such  railroad  croeslng;  and  they  must  look  and 
listen  for  the  approaching  train,  and,  if  such  care 
be  not  exercised,  the  electric  railway  company 
will  be  liable  to  the  steam  railroad  compaoy  for 
Injuries  arising  thereto  by  reason  of  ooUlsion,  un- 

^Headnotes  by  LiFpnrooix,  J. 

K0TB.~As  to  care  in  running  electric  car  over 
railroad  crossing,  see  also  Cincinnati  Street  EL  Go. 
T.  Murray  (Ohio)  80  L.  R.  A.  608. 
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less  the  negligence  of  tbe  servants  of  tbe  railroad 
oompany  contributed  to  tbe  accident. 

8.  The  eteam  railroad  bSM  the  rlg^hi  of 
way  over  eaeh  eroaslnir*  to  nm  at  each 
hif^  rate  of  speed  ae  it  chooaee,  and  or- 
dinarily it  exercises  all  the  care  required  when 
the  whistle  of  the  locomotive  is  sounded  or  its 
bell  is  rung  at  tbe  distance  required  by  tbe  stat- 
ute from  the  crossing,  and  the  sound  of  the  bell 
or  whistle  continued  until  the  crossing  is  passed; 
but  this  it  is  bound  to  do,  and,  if  the  neglect  to  so 
sound  such  whistle  or  ring  such  bell  contributes 
to  the  collision  and  injury,  the  railroad  company 
will  be  prevented  from  a  recovery  for  Injuries 
arising  thereto  by  reason  of  the  collision. 

8*  The  flftet  that  the  eleetrle  eompsuiy 
and  the  railroad  oompaay  hawe  aa 
agreement  with  eaeh  other  provid- 
Ing  for  a  derailing  switch  on  the  traefca  of  the 
electric  railway,  aa  a  precaution  against  collision 
at  such  crossing,  and  providing  also,  in  addition 
thereto,  that  before  an  electric  car  shall  l>e  per- 
mitted to  pats  over  such  crossing  the  oondootor 
of  the  electric  car  who  shall  be  operating  such 
derailing  switch  shall  look  in  both  directions,  and 
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Uaten  for  the  apinroAch  of  the  railroad  train,  will 
not  exoueethe  railroad  company  from  fflvlnff  the 
statutory  Bifrnals  as  a  waminif  of  such  approach; 
and  where  the  oevlect  to  give  sach  slffnal.  In  an 
aotloD  on  the  part  of  the  railroad  oompaoy 
against  the  dectrlc  company,  appears  as  oon- 
trlbutinir  to  the  collision,  the  railroad  company 
cannot  recover,  notwithstanding  the  negligence 
of  the  oondoctor  of  the  electric  car  In  operating 
the  derailing  switch,  and  his  neglect  to  look  In 
both  directions,  and  to  listen  for  the  apnroach  of 
the  train.    .^^         — «—       


4.  Qnestloas  of  dlBpvte  of  martters  of 
fikct  relating  to  the  negligence  of  the  one  party 
and  the  contributory  negligence  of  the  other  are 
properly  submitted  to  the  jury. 

(June  7, 1897.r 

ON  RULE  by  plaintiff  to  show  cause  why 
a  new  trial  should  not  be  granted  after  ver- 
dict in  favor  of  defendant  in  an  Action  brought 
to  recover  damages  for  losses  which  were  al- 
leged to  have  been  caused  to  plaintiff  by  de- 
fendant's negligence.    Discharged. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Corilandi  Parker  and  Cort- 
landt  Parker,  Jr.,  for  plaintiff: 

As  between  this  electric  railway  company 
and  the  railroad  company,  the  sounding  of  the 
bell  or  blowing  of  the  whistle  was  of  no  im- 
portance. 

These  signals  are  to  be  given  to  comply  with 
the  statute  and  for  the  benefit  of  ordinary 
travelers  on  the  highway. 

When  the  prescribed  audible  signals  are 
given  in  conformity  with  the  statute,  the  com- 
pany is  absolved  from  negligence  so  far  as  con- 
cerns this  kind  of  audible  warning. 

New  York,  L.  E,  d  W,  R  Oo,  v.  Leaman, 
54  N.  J.  L.  202, 16  L.  R.  A.  426. 

If  one  or  both  the  conductor  and  motorman 
had  been  killed  or  injured,  their  negligence 
was  so  plain  that  no  action  for  damage  on  ac- 
count of  their  injury  could  have  been  main- 
tained. The  court  would  have  said  that  they 
were  each  of  them  clearly  guilty  of  negligence; 
that  although  they  might  say  thev  looked,  yet 
that  they  either  lied  or  did  not  loos  attentively. 

Pennsylvania  B.  Co.  v.  Bighier,  42  N.  J.  L. 
180;  Pennsylvania  B.  Co.  v.  Leary,  56  N.  J. 
L.  705;  Delaware,  L.  d  W.B,  Co.  v.  Heferan, 
67  N.  J.  L.  149:  Ooodenough  v.  Pennsylvania 
B.  Co.  66  N.  J.  L.  696. 

Mr.  William  B.  Govrley  for  defendant 

Idpplncotty  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  is  the  operator  of  an  electric 
street  railway  running  from  Paterson  to  Pas- 
saic and  Rutherford,  and  alon^  the  Little  Falls 
road  in  the  county  of  Passaic,  in  this  state. 
The  railroad  of  the  plaintiff  crosses  the  Little 
Falls  road,  which  is  a  public  highway,  at  a 
place  called  '*Singac,''  in  the  county  of  Pas- 
saic, and  also  crosses  the  electric  street  railway 
of  the  defendant,  which  runs  along  said  road 
at  thifi  point.  On  the  2d  day  of  September, 
1895,  a  locomotive,  hired  from  another  railroad 
company,  and  a  train  of  cars,  both  operated  by 
the  plaintiff,  and  an  electric  car  of  the  defend- 
ant company,  came  into  collision  at  this  cross- 
ing. The  track  of  the  plaintiff  at  or  about 
this  point  was  torn  up  and  injured,  and  the 
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plaintiff  was  compelled  to  redeem  the  tickets 
of  its  passengei-8  on  such  train.    It  now  sues 
the  defendant  for  the  costs  of  the  repairs  to  the 
track,  such  of  its  cars  as  were  injured,  and  the 
money  lost  in  the  redemption  of  the  tickets  of 
its  passengers,  on  the  ground  that  the  collision 
was  caused  by  the  negligence  of  the  motorman 
and  conductor  of  the  electric  car  in  driving 
upon  the  crossing.    The  evidence  shows  that 
there  was  at  the  time  of  this  accident,  on  the 
track  of  the  electric  railway,  about  50  feet  from 
the  rails  of  the  steam  railway,  what  is  called  a 
"derailing  switch."    If  the  electric  car  passes 
that  switch  while  it  is  in  its  usual  condition, 
the  car  is  derailed.    In  order  that  the  car  can 
proceed  beyond  this  point  and  pass  over  the 
tracks  of  the  steam  railroad,  the  switch  must 
be  closed,  and  in  order  to  close  it  the  conductor 
of  the  electric  car  is  required  to  go  forward, 
cross  over  the  tracks  of  the  steam  railroad  to  a 
lever  placed  in  the  ground  there,  and  by  rais- 
ing the  lever  close  the  switch,  so  that  the  mo- 
torman can  run  his  car  along  and  over  the 
tracks  of  the  steam  railroad.    The  proof  shows 
that  the  conductor  in  charge  of  the  electric  car 
on  the  day  in  question,  at  a  point  bevond  the 
derailing  switch,  left   the  car,   ana  walked 
across  the  tracks  of  the  railroad,  stooped  down, 
and  raised  the  lever  which  closed  the  switch, 
and  when  that  was  done  the  motorman  moved 
his  car  past  the  derailing  switch,  and  up  to  the 
tracks  of  the  steam  railroad,  and  in  attempting 
to  get  across  the  car  was  struck  bv  the  loco- 
motive.   This  derailing  switch  and  its  opera- 
tion are  provided  for  by  agreement  in  writing 
between  the  plaintiff  and  defendant,  but  it  is 
not  perceived  in  what  manner  the  case  can  at 
all   be   controlled   by   such    agreement,  and 
iheao  particular  facts  are  stated  as  a  part  of  the 
evidence  and  circumstances  in  tbe  case  as  bear- 
ing upon  the  question  of  whether  the  conduct- 
or and  motorman,  or  either  of  them,  were  neg- 
ligent in  their  duty  in  approaching  and  going^ 
over  the  railroad  tracks  with  the  car,  aod,  if 
so,  whether  the  accident  arose  from  such  neg- 
ligence.   The  plaintiff  contended  that  such 
negligence  existed,  and  that  recovery  should 
be  had.    Tbe   contentions  of  the  defendant 
were:    First,  that  all  the  care  required  by  law 
was  exercised  by  the  conductor  and  motormsD 
in  approaching  the  crossing;  and,  second,  that 
the  plaintiff  company  itself  was  in  default  of 
its  duty  in  approaching  this  crossing  by  reason 
of  the  negligence  of  the  engineer  in  failing  to 
sound  the  whistle  or  ring  the  bell  on  the  loco- 
motive, 900  feet  from  tbe  crossing,  and  to  con- 
tinue such  whistling  or  ringing  until  the  cross- 
ins:  is  passed.    These  contentions  of  the  plain- 
tiff and  the  defendant  gave  rise  to  much  dis- 
puted evidence  on    both    sides.    There   was 
evidence  tending  to  show  that  the  only  pre- 
caution on  the  part  of  the   motorman  aod 
conductor  to  avoid  collision  was  the  operation 
of  the  machinery  of  the  derailing  switch,  and, 
outside  of  tbe  exercise  of  that  precaution,  those 
in  charge  did  not  look  or  listen,  or  use  other 
proper  precautions  to  avoid  danger  from  the 
approach  of  the  locomotive.    Some  of  the  evi- 
dence shows  that  an  approaching  train  can  be 
seen  from  the  derailing  switch,  and  from  the 
lever  thereof,  over  2,000  feet  away.     At  least 
the  facts  were  such  on  this  point  that  it  was 
proper  to  leave  them  to  the  jury  for  their  de- 
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termlDation.  Tbere  was  also  evidence  of  such 
a  character  as  required  the  trial  justice  to  sub- 
mit to  the  jury  the  question  whether  contribu- 
tory negligence  had  been  established  on  the 
part  of  the  plaintiff;  that  is,  whether  the  whis- 
tle of  the  locomotive  was  sounded,  or  the  bell 
rung,  as  required  by  the  statute,  as  the  train 
approached  the  crossing.  2  Oen.  Stat.  p.  2669, 
§§  6,  17;  Neuf  Tork,  L.  B,  dk  W,  R.  Co.  ▼. 
Leaman,  54  N.  J.  L.  202,  15  L.  R.  A.  426. 
From  the  record  it  appears  that  the  jury  found 
that  the  accident  resulted  from  the  negligence 
of  the  conductor  and  motorman  in  charge 
of  the  electric  car,  and  also  that  the  negligence 
of  the  engineer  in  charge  of  the  locomotive 
contributed  to  the  accident,  and  a  verdict, 
therefore,  was  returned  in  favor  of  the  de- 
fendant. 

It  is  needless  to  go  into  a  discussion  of  the 
evidence  in  this  cause,  as  it  is  such  as  to  lead 
the  court  to  the  conclusion  that  the  verdict  of 
theiury  is  not  contrary  to  the  evidence,  nor 
against  the  weight  of  it,  and  the  court  will  not 
determine  the  comparative  negligence  of  which 
the  parties  were  respectively  guilty.  Wilds  v. 
ffttdaon  River  R.  Go.  '24  N.  Y .  430;  iV<w  Jarsey 
JKcp.  a>.  V.  ItichoU,  88  N.  J.  L.  489;  Ptnn^yl- 
mnia  R.  Co.  v.  Rioht^,  42  N.  J.  L.  180.  A 
question  of  fact  fairly  arises  upon  the  plaintiff's 
negligence,  and  it  was  necessa^  to  submit  it 
to  the  Jury.  Delaware,  L.  &  W.  R.  Co.  v. 
Shelton,  55  N.  J.  L.  842.  Delaware,  L.  d  W, 
R.  Co.  V.  Hefferan,  57  N.  J.  L.  149. 

No  error  of  the  trial  justice  in  the  admission 
or  rejection  of  evidence  has  been  pointed  out, 
and  an  examination  of  the  case  reveals  none. 
Neither  was  the  verdict  against  the  charge  of 
the  court  to  the  jury.  The  plaintiff  se- 
lects an  excerpt  from  the  charee  in  respect 
to  contributory  negligence,  and  insists  that 
it  was  erroneous.  Tbe  trial  justice  in  speak- 
ing to  the  jury  of  the  responsibility  placed 
upon  the  railroad  company  to  ring  the  bell  or 
sound  the  whistle  of  the  locomotive  contin- 
uously for  800  ysjrds  from  the  crossing  of  the 
highway,  said:  "If  the  jury  believe  that  the 
conductor  or  motorman  of  the  electric  car  did 
not  see  the  approaching  train,  and  they  would 
have  seen  it,  or  heard  such  a  signal,  if  it  were 
given,  and  avoided  the  accident  in  case  the  bell 
was  rung  or  the  whistle  blown  for  that  dis- 
tance, the  Greenwood  Lake  Road  (the  plaintiff) 
cannot  recover."  This  was.  in  effect,  charging 
that  the  plaintiff,  in  approaching  this  crossing, 
was  bound  to  give  the  statutory  signals,  and  a 
failure  to  do  so,  if  it  caused  or  contributed 
to  the  accident,  was  contributory  negligence, 
and  would  prevent  a  recovery.  It  is  not  per- 
ceived that  this  excerpt  of  the  charge  was  erro- 
neous. The  court  had  already  fully  charged 
the  duties  devolving  upon  the  conductor  and 
motorman  of  the  electric  car,  that  they  were 
bound  to  look,  and  bound  to  listen  for  the  ap- 
proaching train,  and  take  other  precautions  in 
order  to  avoid  collision,  in  addition  to  the  duty 
of  exercising  the  protection  of  the  derailing 
switch;  and  that  if  they  saw  it,  or  heard  it,  or 
under  the  circumstances  ought  to  have  seen  it 
or  ought  to  have  heard  it,  and  did  not  avoid 
its  danger,  they  were  negligent  and  responsi- 
ble, and  by  the  part  of  the  charge  to  which 
this  exception  is  taken  the  responsibility  of 
giving  the  signals  required  by  the  statute  is 
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imposed  upon  the  plaintiff,  and  if  the  failure 
to  give  such  contributed  to   the   injury,  the 
plaintiff  could  not  recover.    The  duty  to  give 
this  signal  was  imposed  upon  the  plaintiff  com- 
pany m  approaching  and  crossing  this  highway 
as  a  warning  to  all  persons — p^estrians  or 
those  operating  vehicles— about  to  cross,  to 
avoid  the  dangers.    The  crossing  was  in  fact  a 
high  way,and  the  duty  of  the  railroad  was  an  im- 
perative one  in  view  of  that  fact.  It  could  not 
disregard  this  duty  because  an  electric  car  was 
one  of  the  vehicles  of  carriage  using  the  high- 
way, any  more  than  it  could  avoid  its  duty  to- 
wards a  coach  or  carriage  in  the  use  of  the  high- 
way.   If  the  prescribed  signal  had  been  given, 
then  the  fact  that  it  was  not  heard  would  be  of  no 
materiality,  for  the  whole  duty  of  the  plaintiff 
would  have  been  performed,  and  it  would  not 
be  responsible  for  hny  of  the  results,  whatever 
thev  might  be.    The  statute  imposes  the  duty, 
and  the  omission  is   negligence.    Wherever 
the  statute  is  obeyed,  the  duty  is  absolutely 
performed,  and  it  would  be  abnormal  to  per- 
mit the  railroad  company  to  select  any  class 
of  persons  or  vehicles  in  the  use  of  the  high- 
way towards  whom  it  could  neglect  its  statu- 
tory duty.    There  can  be  no  contention  here 
that  the  defendant  was  not  in  the  lawful  use 
of  the  highway  in  running  its  electric  cars 
thereon,  under  the  same  principles  of  law 
which  govern  the  use  of  the  highway  by  natu- 
ral persons  for  kindred   purposes.     Oititeruf 
Coach  Co.  V.  Camden  Horee  R.  Co.  83  N.  J.  Eq. 
267,  86  Am.  Rep.  542;  Newark  Pan.  R  Co. 
V.  Block.  55  N.  J.  L.  605,  22  L.  R.  A.   874. 
The  trial  court  committed  no  error  in  treating 
the  case,  in  matters  of  legal  principle,  as  if  it 
was  the  ordinary  case  of  a  traveler  or  a  driver 
of  a  vehicle  in  the  lawful  use  of  the  highway. 
But  the  plaintiff   further  contends  against 
the  legality  of   this  instruction  of  the  trial 
court  to  tbe  jury  on  the  ground  that  its  responsi- 
bility is  limited  by  an  express  agreement  in 
writing  between  the  parties  as  to  the  operation 
of  electric  cars  over  the  crossing.    The  facts 
appear  to  be,  as  shown  in  the  case,  that  pro- 
vision was  made  in  tbe  contract  dated  May 
24,  1894,  for  the   operation  of  the  derailing 
switch  in  the  manner  described,  and  that,  if 
any  train  approached  within  such  distance  as 
would  render  it  unsafe  for  the  electric  car  to 
proceed,  then  no  such  car  should  pass  or  at- 
tempt to  pass  such  crossing  until  such  ap- 
proaching train,  car,  or  engine,  had  passed  over 
such  crossing,  or  come  to  a  full  stop  before 
reaching  it.    This  agreement  is  itself  a  full 
answer  to  the  plaintiff's  contention,as  between 
the  electric  car  and  the  approaching  train,  that 
the  statutory  signals   should  not  be   given. 
The  statute  provided  they  should  be  given, 
and  this  agreement  in  no  wise  provides  for 
any  default  in  this  duty,  which  at  all  times 
and  under  all  circumstances  was  an  obligatory 
one.    The  agreement  does  provide  that  the 
conductor  of  the  electric  car  should  look  in 
both  directions  for  an  approaching  train.  This 
imposes  no  greater  duty  upon  the  conductor 
than  the  general  principles  of  law  had  already 
imposed  upon  him.    Neither  did  the  agree- 
ment provide  that  the  plaintiff  should  be  free 
from  liability  to  the  defendant  for  neglect  to 
exercise  the  care  required  by  the  statutes  of 
this  state;  and  even  by  the  terms  of  the  agree- 
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meiit,  reasoDably  interpreted,  they  were  bound 

4o  exercise  all  the  precautioDS  required  by  law 

tor  the  safe  passage  of  the  defendauts  car 

over  the  crossiug.    Although  this  agreemeDt 

^id   proTide  that  the   train  of  the  plamtiff 

should  have  the  rieht  of  way,  still  this  asrree- 

ment  goes  for  little  In  this  respect,  for  all  steam 

railroads  have  this  same  right  upon  their  own 

-private  way  and  roadbed  over  highways  in  re- 

ppect  to  all  travelers  thereon,  and  to  run  at 

such  high  rate  of  speed  as  may  be  consistent 

^  1th  the  safety  of  the  passenger.    This  right 

-of  way  does  not  excuse  a  violation  of  the 

-statute  prescribing  signals,  nor  furnish  any 

reason  against  such  default  being  used  as  evi- 

-dence  of  negligence.    The  conclusion  is,  as 

«  matter  of  Taw,  that  the  plaintiff  company 

was  bound  to  give  the  statutory  signals  at 

"this  croasing  as  a  warning,  as  well  to  those 


operating  the  electric  cars,  as  to  ordinary  tray* 
elers,  irrespective  of  this  agreement  be- 
tween the  parties,  and  that  there  was  no  error 
in  the  trial  court  in  submitting  the  dispute  of 
fact  whether  they  had  been  given  to  the  jury 
as  bearing  upon  the  question  of  whether  the 
contributory  negligence  of  the  plaintiff  con- 
tributed to  the  accident.  It  will  be  noticed 
that  the  declaration  in  this  cause  does  not  aver 
any  neglect  on  the  part  of  the  defendant  com- 
pany to.  com  ply  with  the  express  agreement  as 
a  basis  of  recovery,  and  therefore  the  question 
whether  the  agreement  is  one  forbidden  by  the 
statute  or  public  policy  is  not  here  at  all  dis- 
cussed or  aetermined,  and  it  is  not  perceived 
in  what  manner  that  question  can  have  any 
bearing  upon  the  determination  of  this  causet 
The  rule  to  show  cause  is  discharged. 
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OTATE  of   Ohio,  ex  rel.  Frank  S.  MON- 
NETT,  Attorney  General, 

Walter  D.  GUILBERT  et  al. 
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'^l.  The  remedy  by  dve  course  of  law 
Hpiarajiteed  by  f  16  of  the  Bill  of 
Rights  extends  to  all  the  adversary  rights  of 
pereoDS  in  property,  and  requires  that,  before 
there  is  a  JudiciaJ  determination  affecting  such 
riffbt,  process  to  obtain  Jurisdiction  of  the  per- 
son clalmlnff  it  shall  be  Issued  and  served,  except 
that  the  leirislature  may  provide  for  a  substituted 
•or  constructive  service  to  be  made  when  actual 
aervlcels  impracticable.  The  act  of  April  27, 
ISM,  en  titled  **An  Act  to  Provide  for  the  Regis- 
tration of  Lend  Titles  In  Ohio,"  eta  (9(3  Ohio 
Laws.  p.  220),  is  repugnant  to  this  section  of  the 
Gonstitutlon. 

IB.  Said  act  im  repaflrnant  to  1 19  of  the 
Bill  of  Riffbtfly  becaane  it  attempts  to  au- 
thorize the  taxtag  of  private  property  for  uses 
that  are  not  public,  and  without  comi)en8ation. 

3.  Said  act  la  repn^^ant  to  f  1  of  article 

4  of  the  Gonstitutlon,  because  it  attempts  to  con- 
fer Judicial  power  upon  the  county  recorder. 


APPLICATION  for  a  writ  of  mandamus  to 
compel  defendants  to  perform  certain  du- 
ties required  by  a  statute  for  the  registration 
-of  land  titles.    Denied, 

Statement  by  Shaiick»  J. : 

The  petition  alleges  that  the  defendants, 
who  are  state  officers,  are,  by  the  act  of  April 
■27.  18M.  entitled  **An  Act  to  Provide  for  the 
Registration  of  Land  Titles  in  the  State  of 
Ohio,  and  to  Simplify  and  Facilitate  the  Trans- 

*Headnote8  by  the  Court. 

NoxE.^As  to  the  constitutionality  of  a  Torrens 
land  title  law,  see  also  People,  Kern,  v.  Chase 
^L)86L.B.A.10fi. 

^Ii.R.  A. 


fer  of  Real  Estate"  (92  Ohio  Laws.  pp.  290- 
263,  inclusive),  charged  with  the  duties  of  pre- 
paring a  uniform  system  of  blank  books  appro- 
priate to  carrying  out  the  purposes  of  the  act, 
and  of  furnishing  such  books  to  the  probate 
judges  and  other  officers  in  the  several  counties 
of  the  state,  and  that  they  refuse  to  perform 
the  same.  It  prays  for  a  peremptory  writ  of 
mandamus  commanding  the  performance  of 
said  duties.  The  case  is  submitted  on  demur- 
rer to  the  petition. 

Messrs,  Edward  H.  Fiteh  and  Guy  HaU 

Ion  for  petitioner. 

Messrs.  R.  A.  Harrison  and  J.  K.  Rich- 
ards, for  defendants: 

The  holder  of  a  tax  title,  under  existing  law, 
is  denied  by  this  act  the  equal  protection  of  the 
law. 

Hocking  Valley  Coal  Co,  v.  Rosser,  53  Ohio 
St.  12,  29  L.  R.  A.  886;  State,  Schwartz,  y. 
Ferris,  68  Ohio  St.  814.  80  L.  R  A.  218. 

The  provision  for  an  appeal  is  a  conclusive 
admission  that  the  recorder  is  given  judicial 
power,  and  that  the  proceeding  before  him  is 
adversary  in  character. 

Musser  y.  Adair,  55  Ohio  St.  466,  and  cases 
cited,  especially  Ex  parte  Jjogan  Branch  at  Lo- 
gan of  State  Bank,  1  Ohio  St.  438. 

The  state  has  no  more  power  to  enter  into 
the  business  of  insuring  land  titles  than  it  has 
to  go  into  the  business  of  insuring  anything 
else. 

Beetes  v.  Wood  County,  8  Ohio  St.  833;  Oil- 
pin  V.  Williams,  26  Ohio  St.  288;  Hocking 
Valley  Coal  Co,  v.  Bosser,  58  Ohio  St.  12, 29  L. 
R.  A.. 886. 

The  act  in  question  contravenes  several  pro- 
visions of  the  Constitution  of  this  state: 

1.  Because,  although  it  is  ''a  law  of  a  gen- 
eral nature,"  it  has  not  "a  uniform  operation 
throughout  the  state." 

2.  Because  it  authorizes  proceedings  insti- 
tuted and  ludgments  rendered  therein,  to  estab- 
lish alleged  titles  of  petitioners  under  it,  and  to 
extinguish  the  titles  and  claims  to  such  landi 


See  also  44  L.  R.  A.  801. 
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of  'all  other  penons,  without  due  course  or 
process  of  law. 

8.  Because  it  eoufers  judicial  power  upon 
county  recorders  of  deeds. 

4.  Because  the  "assurance  fund'*  feature  au- 
thorizes the  taking  of  private  property  for  pri- 
yate  piirposes,  without  the  owner^s  consent 

5.  Because  It  impairs  the  obligation  of  con- 
tracts, contrary  to  a  provision  of  the  Consti- 
tution of  this  state  as  well  as  a  provision  of  the 
Constitution  of  the  United  States. 

The  states  are  inhibited  from  depriving  any 
person  of  property  without  "due  process  of 
law/'  and  from  making  or  enforcing  any  law 
which  shall  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States  as  to  prop- 
erty. 

Const  Amend.  14,  %  1. 

The  term  "due  process  of  law"  has  long  been 
in  use  in  judicial  decisions  and  among  law 
writers  as  implying  correct  and  orderly  pro- 
ceedings, which  are  "due"  because  they  observe 
all  the  securities  for  private  right  which  are 
applicable  in  the  particular  case. 

Ciml  RighU  Oases,  109  U.  8.  8,  27  L.  ed. 
886. 

It  was  not  left  to  the  legidative  power  to 
enact  any  process  which  might  be  devised. 
The  article  is  a  restraint  on  the  legislative  as 
well  as  on  the  executive  and  iudicial  powers  of 
the  government,  and  cannot  be  so  construed  as 
to  leaVfc  the  Congress  free  to  make  any  process 
"due  process  of  Taw." 

Den,  Murray,  y.  Hoboken  Land  <t  I.  Co.  69  U. 
8. 18  How.  276,  15  L.  ed.  874.  To  the  same  ef- 
fect, APen  y.  Armstrong,  16  Iowa,  508:  Bfrv- 
ine^s  Appeal,  16  Pa.  256,  56  Am.  Dec.  499. 

The  law  of  the  land,  in  bills  of  right,  does 
not  mean  merely  an  act  of  the  legislature,  for 
that  coDstruction  would  abrogate  all  restric- 
tions on  legislative  authority*  The  clause 
means,  that  statutes  which  would  deprive  a 
citizen  of  the  riehts  of  person  or  property  with- 
out a  regular  trial,  according  to  the  course  and 
usage  of  the  common  law,  would  not  be  the 
law  of  the  land  in  the  sense  of  the  Constitu- 
tion. 

Hoke  y.  Henderson^  4  Dev.  L.  15,  26  Am. 
Dec.  677;  Taylor  v.  Porter,  4  Hill.  146, 40  Am. 
Dec.  274;  Pennoyer  v.  Neff,  96  U.  8.  714,  24 
L.  ed. ,  566;  Hurtado  y.  Caltfornia,  110  U.  8. 
616,  28  L.  ed.  282;  Salt  Oreek  Valley  Tump. 
Co.  V.  Parks.  60  Ohio  St  568.  28  L.  ft.  A.  769; 
Adler  v.  Whiibeck,  44  Ohio  St  589. 

The  object  of  the  guarnnty  was,  in  part  at 
least,  to  interpose  the  Judicuil  department  of 
the  government  as  a  barrier  against  aggres- 
sions by  any  other  department. 

Wynehamsr  v.  People,  18  N.  Y.  878;  Wester- 
telt  V.  Qregg,  12  N.  Y.  202,  62  Am.  Dec.  160; 
Taylor  v.  Porter,  4  Hill.  140.  40  Am.  Dec.  274. 

The  American  Constitutions  are  conservatory 
instruments  rather  than  reformatory;  they  as- 
sume that  the  existing  principles  of  the  com- 
mon law  are  ample  for  the  protection  of  indi- 
vidual rights,  when  once  incorporated  in  the 
fundamental  law.  and  thus  secured  against  vio- 
lation. 

Weimer  y.  Bunhury,  80  Mich.  218;  Bagar  v. 
Beeiamation  Dist.  No,  108,  111  U.  8.  701,  28 
L.  ed.  569. 

A  proceeding  in  rem  is  a  proceeding  to  de- 
termine the  status  of  the  particular  thing  itself, 

88  L.  R.  A« 


which  is  confined  to  the  subject-matter,  im 
specie,  in  the  rem. 

Jurisdiction  of  the  res  Is  obtained  by  seizure- 
under  process,  whereby  it  is  held  to  abide  suclk 
orders  as  may  be  made  by  the  court  concern- 
ing the  property  seized. 

Cross  V.  Armstrong,  44  Ohio  8t  628. 

There  are  certain  conditions  and  means  un- 
der and  by  which  the  res  is  brought  under  the 
control  of  the  court: 

1.  The  court  must  have  jurisdiction  over  the 
subject-matter,  and  actual  dominion  over  the 
thing. 

2.  A  petition  or  information  must  be  filed  in> 
a  court  of  competent  jurisdiction  asking  the 
seizure  of  the  thinf^,  setting  forth  a  right  of  ac- 
tion against  the  thin^or  the  owner  of  the  thin^ 
attached,  and  praving  for  judgment  of  con- 
demnation or  sale  for  the  debt. 

8.  Notice  must  be  given  to  the  owner  of  the 
thinff  of  its  seizure,  and  the  nature  of  the  pro- 
ceedings against  it.  or  notice  to  the  world,, 
where  the  action  is  purely  against  the  thing. 

4.  Opportunity  for  intervention  and  defense 
by  the  owner  of  the  thing  must  be  given. 

McVeigh  V.  United  States,  78  U.  8.  11  WalL 
267.  20  L.  ed.  81. 

6.  A  judicial  finding  of  the  facts  alleged  ii^ 
the  information  or  petition  and  a  Judgment  of 
condemnation  or  sequestration  are  necessary. 

6.  The  conclusiveness  of  the  decree  fest» 
upon  the  sufficiency  of  the  notice  and  regular- 
ity of  the  proceedings, 

7.  Seizure  of  the  property  may  be  by  pro^ 
cess  issued  from  the  court  or  by  its  being  placed 
in  the  custody  of  some  officer  of  the  court  or 
by  law  under  the  control  of  the  court. 

8.  Under  the  divisions  named,  where  a  title  to, 
a  right  in,  or  the  determination  of  some  right 
pertainine  to,  real  property  within  the  Juris- 
diction, tne  proceedings  become  lis  pendens  on* 
the  filing  of  the  petition  sometimes,  and  always 
on  the  filing  of  the  petition  and  service  of  no- 
tice.   It  is  said  that  this  rule  may  sometimes 
operate  with  harshness,  especially  where  the  no- 
tice is  constructive,  as  in  many  cases,  but  gen- 
eral convenience  requires  it. 

Murray  y.  Ballou,  1  Johns.  Ch.  576. 

The  distinction  between  actions  inpersonan^ 
and  proceedings  in  rem  is  this:  The  first  is  an 
adversary  proceeding  against  some  person  or 
persons  who  are  m£de  defendants.  The  sec- 
ond is  against  some  particular  thing,  and  so> 
against  whom  it  may  concern — "all  the  world."^ 

Cooper  v.  Reynolds,  71  U.  8.  10  Wall.  816, 
19  L.  ed.  982. 

In  judging  what  is  "due  process  of  law.*^ 
respect  must  be  had  to  the  cause  and  object  of 
the  taking,  whether  under  the  taxing  power, 
the  power  of  eminent  domain,  or' the  power  of 
assessment  for  local  improvements,  or  none  of 
these;  and  if  found  to  be  suitable  or  ad missible- 
in  the  special  case,  it  will  be  adjudged  to  be 
"due  process  of  law;"  but  if  found  to  be  arbi- 
trary, oppressive,  and  unjust,  it  may  be  de- 
clared to  be  not  "due  process  of  law." 

Davidson  v.  New  Orleans,  96  U.  8.  97,  24  L. 
ed.  616. 

A  suit  to  establish  or  determine  title  to  a  spe- 
cific parcel  of  land,  or  the  legal  effect  of  the 
judgment  in  which  is  to  establish  or  determine 
such  title,  but  in  which  the  property  is  not  ac- 
tually seized  by  legal  process  therein,  is  in  it** 
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natOTe  in  perdonam,  and  cannot,  therefore,  be 
tranaformed,  bj  a  mere  legislative  declaration. 
Into  a  proceeding  in  rem,  so  as  to  dispense  with 
personal  notice  of  the  pendency  and  purpose 
of  the  suit  to  defendants  who  are  resiaenta  of 
the  state  in  which  the  action  is  brought. 

Brown  v.  Lenee  Comre.  60  Miss.  487. 

The  legislature  may  provide  for  determining 
and  quieting  the  title  to  real  estate  within  the 
limits  of  the  state  and  within  )he  Jurisdiction 
of  the  court  after  actual  notice  by  service  of 
summons  to  all  known  claimants  4ind  notice  by 
publication  to  all  other  persons. 

HamiUon  t.  Brawn,  161  U.  8.  256, 40  L.  ed. 
691. 

To  a  bill  of  peace  or  any  other  judicial  pro- 
ceeding which  will  have  the  legal  effect  of  de- 
termining the  interest  or  claim  to  property 
which  is  the  sublect matter  of  the  suit,  unless 
the  proceeding  is  one  strictly  and  purely  in 
rem,  the  individual  adversely  interested  must 
be  made  a  party  defendant;  and  if  he  is  a  resi- 
dent of  the  state  in  which  the  property  is  lo- 
cated, he  must  be  actually  served  with  process; 
but  if  he  be  a  nonresident,  a  substituted  serv- 
ice is,  from  necessity,  admissible. 

Coolcy,  Const.  Lim.  5th  ed.  499;  0 later  v. 
Ruffln,  6  Ohio,  255;  PUUburp  v.  Dugan,  9  Ohio, 
117;  Adams  v.  J^iee,  12  Ohio.  258,  40  Am. 
Dec.  477;  Paine  r.  Moorland,  15  Ohio.  442,  45 
Am.  Dec.  585;  Sheldon  v.  Neitton,  8  Ohio  St. 
500:  Beneon  v.  CiUey,  8  Ohio  8t.  604;  HoUoway 
T.  SteieoTt,  19  Ohio  St  472;  Oupp  v.  Seneca 
County  Camn.  19  Ohio  St.  178;  Miller  v.  Ota- 
ham,  17  Ohio  St.  1;  Ewing  v.  Sigl/y,  7  Ohio 
pt.  1,  p.  198, 28  Am.  Dec  688;  Ekoing  y,  BoUis- 
ter,  7  Ohio,  pt  2.  p.  138;  Moore  y.  Starke,  1 
Ohio  St  869;  National  Bank  t.  Lake  Shore  d 
M.  8.  R  Co,  21  Ohio  St  221;  Crosi  v.  Arm 
strong,  44  Ohio  8t  628;  Thompeon  v.  The  Ju- 
live  D.  Morton,  %  Ohio  St.  27,  59  Am.  Dec. 
658;  Shepherd  v.  Ware,  46  Minn.  174;  Hart  v. 
Saneam,  110  U.  S.  151,  28 L.  ed.  101;  Langdell, 
£q.  PI.  2d  ed.  §§  48,  184;  Massie  v.  Watte,  10 
U.  8.  6  Cranch,  148,  8  L.  ed.  181;  Orton  v. 
Smith,  59  U.  6.  18  How.  263,  15  L.  ed.  898: 
Vandever  v.  Freeman,  20  Tez.  884,  70  Am. 
Dec.  891;  FeUh  v.  Eooper,  119  Mass.  52;  Ager 
y.  Murray,  105  U.  8.  126,  182.  26  L.  ed.  942, 
944;  Amdt  v.  Qrigge,  184  U.  S.  816,  88  L.  ed. 
918;  Bemer  y.  McKay,  54  Fed.  Rep.  482;  Ben- 
nett y.  FenUm,  41  Fed.  Rep.  288.  10  L.  R.  A. 
500;  Huling  v.  Kaw  Valley  H,  db  Improv.  Co. 
13d  U.  8.  659.  82  L.  ed.  1045:  Earvey  y.  TyUr, 
69  U.  8.  2  Wall.  828.  17  L.  ed.  871;  Day  v. 
Mieou,  85  U.  8.  18  Wall.  160,  21  L.  ed.  862. 

The  act  in  question  is  a  law  of  a  general 
nature,  but  does  not  operate  uniformly  and 
equally  upon  all  the  inhabitants  of  the  state, 
and  is  therefore  void. 

Kelley  v.  State,  6  Ohio  St.  269;  United  States 
y.  Cruikthank,  92  U.  8.  542.  23  L.  ed.  588; 
Missouri  v.  Lewis,  101  U.  8.  22.  25  L.  ed.  989; 
Lewis  V.Webb,  8  Me.  886;  Vamant  v.Waddel, 
2  Yerg.  260;  Bank  of  the  StaU  y.  Cooper,  2 
Yerg.  599,  24  Am.  Dec.  517. 

Among  the  inhibitions  of  the  Constitution  of 
the  United  States,  ordained  for  the  purpose  of 
securing  such  immunities,  is  that  which  pro- 
hibits the  states  from  passing  any  law  impair- 
ing the  obligation  of  contracts.    « 

Const,  art  1,  ^  10. 

Thia  prohibition  is  aimed  at  the  legislative 

S8L.R.  A. 


power  of  the  state,  and  not  at  the  decisions  of 
its  courts  or  the  acts  of  administrative  or  ezec» 
utive  boards  of  officers. 

I^ew  Orleans  Waterworks  Co.  y.  Louisianct- 
Sugar  Ref.  Co.  125  U.  8.  18.  31  L.  ed.  607. 

The  impairing  of  the  obligation  must  be- 
made  by  a  provision  of  the  Constitution  of  the- 
state.  or  by  some  act  passed  by  the  legislature 
of  the  state,  in  order  to  warrant  the  interven- 
tion in  behalf  of  the  individual  against  the 
same. 

New  Orleans  Gaalight  Co.  y.  Louisiana  Light 
dff.P.d  Mfg.  Co.  115  U.  8.  650,  29  L.  ed. 
516. 

The  term  "contract"  is  held  to  mean  a  legal* 
and  binding  agreement  in  respect  to  property, 
either  expressed  or  implied,  executory  or  exe- 
cuted, between  private  parties,  or  between  the 
state  and  a  private  party;  or  a  grant  from 
one  party  to  another;  or  a  grant,  charter,  or 
franchise  from  a  state  to  a  private  party  or 
parties. 

The  term  "obligation"  is  held  to  mean  the^ 
existing  body  of  law,  defining,  regulating,  se- 
curing, and  giving  sanction  to  the  contract. 

BronsonT.  Kinzie,  42  U.  8.  1  How.  811,  It 
L.  ed.  148;  M'Gracken  y.  Hayward,  48  U.  8. 
2  How.  608.  11  L.  ed.  897. 

The  chief  element  in  the  obligation  is  the  ex-- 
isting  remedy  provided  by  law  for  its  enforce- 
ment 

Walker  v.  WhiUhead,  88  U.  8.  16  Wall  814,. 
21 L.  ed.  857;  Tennessee,  Bloomstein,  y.  Sneed, 
96  U.  8.  69,  24  L.  ed.  610;  Edwards  r.  Kearzey,. 
96  n.  8.  595.  24  L.  ed.  798;  Louisiana,  Ran- 
ger, y.  New  Orleans,  102  U.  8.  203,  26  L.  ed. 
282;  Lovitiana,  Nelson,  y.  Police  Jury,  111  U. 
8.  716.  28  L  ed,  574. 

Any  alteration  of  the  substance  of  the  con- 
tract, or  of  the  law  governing  the  contract  at* 
the  time  it  was  entered  into,  would  be,  in  pop- 
ular definition,  an  impairment. 

Oreen  v.  Biddle,  21  U.  8.  8  Wheisit  1,  5  L. 
ed.  547;  Sturges  v.  Orowninshield,  17  U.  8.  4- 
Wbeat  122,  4  L.  ed.  529;  Hawkins  y.  Barney, 
80  U.  8.  5  Pet.  457,  8  L.  ed.  190;  Sohn  y.  Wa- 
terson,SiV,  8.  17  Wall.  596,  21  L.  ed.  787;, 
Terry  v.  Anderson,  95  U.  8.  628, 24  L.  ed.  865. 

The  act  is  invalid,  because  it  vests  judicial 
power  in  the  county  recorder,  in  violation  of 
article  4.  §  1.  and  the  sections  conferring  thia 
power  cannot  be  rejected  without  impairing 
the  integrity  of  the  law. 

Mus'^  V.  Adair,  55  Ohio  St  466;  Ex  parte  Lo- 
gan Branch  at  Logan  of  State  Bank,  1  Ohio  St 
438;  State,  Insurance  Co.,  v.  Moore,  42  Ohio- 
St  103;  ^te,  Atty.  Oen.,Y.  Hawkins,  4i  Ohio- 
Si.  98;  De  Camp  v.  Archibald,  50  Ohio  St.  618. 

The  assurance  feature  of  this  law  is  in  con- 
travention of  article  1,  §  19,  which  declarea 
"private  property  shall  ever  be  held  inviolate, 
but  subservient  to  the  public  welfare." 

McCoy  V.  Grandy,  8  Ohio  St  463;  Beeves  v. 
Wood  County,  8  Ohio  St.  346:  Hocking  Valley 
Coal  Co.  V.  Bosser,  58  Ohio  St.  28, 29  L  R.  A. 
886. 

Shanckf  J.,  delivered  the  opinion  of  the 
court: 

It  is  admitted  that  the  alleged  duty  is 
charged  upon  the  defendants  by  the  terms  of 
the  act  cited.  Whether  the  act  is  constitu- 
tional is  the  only  question  raised  by  the* demur- 
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rer.  A  complete  analysis  of  the  168  sections  of 
the  act  woula  oot  be  practicable.  Present  pur- 
poses will  be  best  subserved  by  the  briefest 
«tatemeut  of  its  provisions,  which  will  bring 
into  view  those  whose  validity  is  denied  upon 
constitutional  grounds.  It  provides  for  what 
is  usually  called  the  Torrens  system  of  land  ti- 
tles, with  some  modification.  It  requires  as- 
«ignecs  and  trustees  for  the  benefit  of  creditors 
to  take  such  steps  as  will  bring  the  lands  in 
their  hands  within  its  operation.  It  authorizes 
other  trustees  and  executors  and  all  other  per- 
flons  claiming  to  be  the  owners  of  land  to  take 
«uch  stepM.  It  provides  that  all  lands  once 
brought  within  its  operation  shall  so  remain. 
In  its  general  scope,  it  provides  that,  as  to 
all  lands  within  its  operation,  the  registration 
of  title  shall  be  substituted  for  the  system  of 
registering  deeds  heretofore  in  operation  in 
the  state,  and  that  every  registered  title  shall 
at  once  become  indefeasible  in  the  hands  of  the 
purchaser  for  value  from  the  registered  owner. 
The  proceedings  by  which  such  registration  is 
to  be  accomplished  and  all  claims  of  interest  in 
the  lands  adverse  to  the  registered  owner  cut 
off  are  the  subjects  of  the  earlier  sections  of 
the  act 

The  application  must  be  made  in  writing 
filed  with  the  probate  Judge  or  the  clerk  of  the 
couit  of  common  pleas  in  the  countv  where 
the  land  is  situate.  The  substance  of  the  ap- 
plication is  prescribed  as  follows: 

"Sec  7.  Every  application  must  contain  an 
accurate  description  of  the  land,  the  amount, 
nature,  and  kind  of  every  encumbrance:  the 
full  name  and  postoffice  address  of  the  persons 
owning  the  land  adjoining  the  land  sought  to 
be  refi:istered;  if  occupied,  the  full  name  and 
postoffice  address  of  the  occupant;  the  kind  of 
estate  he  holds  and  when  it  will  terminate, 
and  all  easements  and  inferior  estates  to  the  fee 
simple,  either  in  law  or  equity,  of  every  kind, 
must  be  clearly  stated,  with  the  full  names 
and  postoffice  addresses  of  the  persons  holding 
such  estates.  The  application  shall  contain 
fluch  further  statements  as  is  (are)  required  by 
this  act,  or  may  be  required  by  the  court  in 
which  the  application  is  filed,  for  the  purpose 
of  carrying  out  the  provisions  of  this  act." 

Forms  of  applicaUon  are  prescribed  by  the 
act. 

The  provisions  as  to  notice  are  as  follows: 

Sec.  12.  Immediately  on  the  filing  of  such 
application,  the  court  shall  cause  the  applicant 
to  give  notice  by  publication  in  some  newspa- 
per of  general  circulation  in  said  county,  for 
the  period  of  four  consecutive  weeks,  inserted 
once  a  week,  to  all  whom  it  may  concern. 

Sec.  18.  The  notice  required  by  g  12  shall 
be  in  substantially  the  following  form: 

Form  3. 

To  whom  it  may  concern: 

You  are  hereby  notified  that of , 

in  the  county  of and  state  of  Ohio,  did, 

on  the day  of ,  a.  d.  189-,  file 


with  the 


-court  of  said  county,  his  ap- 


plication to  register  his  title  in  and  to  the  fol 
lowing  descried  lands  (here  briefly  describe 
the  same,  giving  township,  lot,  etc.,  in  sub- 
stance fts  m  application),  and  that be 

certified  as  the  registered  owner  thereof.   And 
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that on   the 


day  of 


-,  A.   D.    189-, 


at  —  o'clock,  —  m.,  at  the  said  court,  in  tb« 

of ,  in  said  county,  said  applies' 

tion  will  be  heard,  and  order  taken  in  reaped 
thereto,  as  asked  in  said  application. 

You  are  hereby  further  notified  that  if  yoa 
have  or  claim  any  estate  or  interest  in,  or  any 
lien  upon  said  lands,  or  know  of  any  reasons 
why  such  lands  should  not  be  registered,  or 
wisn  to  file  objections  thereto,  you  are  required 
to  then  and  there  appear  and  af^sert  your 
claim,  and  file  your  objections  to  the  registry 
of  said  land,  or  the  said  lands  will  be  orderea 
registered  and  brought  under  the  provisions  of 
the  act  of  the  general  assembly  of  Ohio,  passed 
the day  of ,  a.  d.  189-.  and  there- 
after dealt  with  under  said  act  as  registered 
land,  and  you  will  thereafter  be  forever  de- 
barred and  stopped  from  setting  up  any  claim 
thereto  or  therein  except  under  the  provisions 
of  said  act.                ,  Applicant 

Sec.  14.  Immediately  on  the  first  pablica* 
tion  of  said  notice  the  publisher  shall  file  with 
the  court  as  many  copies  of  the  notice  as  the 
court  may  require  for  service,  and  said  court 
shall  cause  the  applicant,  or  some  other  com- 
petent person,  to  serve  each  person  nam«i  in 
said  application,  resident  of  the  county,  with  a 
copy  of  said  notice.  And  persons  named  in 
said  application,  residents  without  the  county, 
must  be  served  by  sending  a  copy  of  said  no- 
tice to  their  address  by  mail.  Proof  of  service 
shall  be  made  by  the  sworn  affidavit  of  the 
person  making  the  same,  and  filed  with  the 
court;  such  proof  must  show  that  such  service 
was  made  personally  or  by  mail,  at  least 
twenty  one  (21)  days  l)efore  the  day  so  fixed  for 
the  hearing  of  the  application. 

Referees  may  be  appointed  to  determine 
questions  arising  on  applications.  Surveys 
and  abstracts  may  be  required,  and  the  "court 
may  establish  rules  for  procuring  correct  ab- 
stracts from  responsible  parties." 

The  duties  of  the  couy-ts  and  the  require- 
ments of  persons  notified  are  prescribed  in 
sections  28  and  33,  as  follows: 

*'Sec.  23.  Upon  the  hearing  of  an  applica- 
tion to  register  land,  the  court  or  referee  shall 
carefully  examine  the  same,  together  with  all 
records,  papers,  and  surveys  pertaining  to  the 
title  of  said  applicant,  as  required  by  this  act, 
and  if  the  statements  therein  are  found  by  the 
court  to  be  true,  and  that  the  applicant  is  the 
owner  thereof ^  and  has  the  fee-simple  title  to 
the  land  therem  described,  and  that  all  of  the 
provisions  of  this,act  have  been  complied  with 
and  that  the  applicant  is  entitled,  under  this 
act,  to  have  the  title  of  said  land  registered, 
the  court  shall  order  that  said  lands  be  regis- 
tered and  brought  under  the  provisions  of  this 
act,  and  thereafter  dealt  with  as  registered 
land." 

*'Sec.  33.  Every  person  notified,  either  per- 
sonally, or  by  the  publication  of  the  notice  re- 
quired by  g  12  of  this  act,  of  a  filing  of  an 
application  to  register  lands,  who  has  or  claims 
to  have  any  estate,  right,  title,  or  interest  in,  or 
lien  upon  the  land  in  the  application  described, 
or  any  part  thereof,  adverse  to  the  applicant, 
and  that  is  not  fully  admitted  in  the  applica- 
tion, shall,  on  or  before  the  day  set  for  the 
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liearfog  of  the  application,  set  fortb  in  writinj? 
^heir  respectire  claims,  giving  the  nature  and 
particulars  thereof.  Such  written  statement 
shall  be  signed,  sworn  to,  and  filed  in  the  court 
-on  or  before  the  dav  last  aforesaid." 

Sections  84  and  85  prescribe  the  procedure 
if  an  adverse  claimant  appears;  and  the  right 
to  take  an  appeal  or  prosecute  error  is  pre- 
scribed as  follows: 

**Sec.  86.  The  party  or  parties  aggrieved  by 
the  finding,  judgment,  order,  or  decree  of  the 
<:ourt,  provided  in  g§  84  and  85,  and  68  and  69, 
may  appeal,  or  prosecute  error,  direct  either 
from  the  court  of  common  pleas,  or  probate 
court,  in  such  manner  as  is  provided  by  law, 
to  the  circuit  court,  which  court  shall  have 
final  jurisdiction  in  such  cases,  and  no  petition 
in  error  therefrom  shall  be  allowed  to  be  filed 
or  prosecuted." 

Tbe  orders  of  the  court  made  upon  the  ap- 
plication are  to  be  entered  upon  the  land  reg- 
istration docket,  and  it  * 'shall  be  conclusive 
•evidence  in  all  courts  of  the  state  of  the  facts 
therein  stated,  except  as  otherwise  provided  in 
this  act."  The  order,  with  all  papers,  etc.,  is 
then  to  be  transmitted  to  tbe  recorder  by  whom 
the  land  is  registered,  upon  '*the  register  of 
land  titles." 

The  general  results  of  registration  are  de- 
fined in  the  following  sections: 

"Sec.  73.  The  registered  owner  of  any  es- 
tate, or  interest,  in  land  brought  under  this 
net,  shall,  except  in  case  of  fraud  to  which  he 
is  a  party,  or  of  the  person  through  whom  he 
claims,  without  valuable  consideration  paid  in 
good  faith,  hold  the  same  subject  only  to  such 
estates,  mortgages,  liens,  charges,  and  interests 
4is  may  be  noted  on  the  last  register  of  title  in 
the  recorder's  office,  and  free  from  all  others, 
•except:  First  Any  subsisting  lease,  or  agree- 
ment for  a  lease,  for  a  period  not  exceeding 
three  years,  where  there  is  an  actual  occupa- 
tion of  the  land  under  the  lease.  The  term 
lease'  shall  include  a  verbal  letting.  Second. 
All  public  highways  shall  be  deemed  to  be  ex- 
•cluded  from  the  certificate.  Third.  Any  tax 
or  special  assessments  for  which  the  sale  of  the 
land  has  not  been  had  at  the  date  of  the  certifi- 
oate  of  title.  Fourth.  Such  rights  of  action 
as  are  followed  by  this  act.  Fifth.  Liens, 
claims,  or  riebts  arising  or  existing  under  the 
laws  of  the  united  States,  which  the  statutes  of 
Ohio  cannot  require  to  appear  of  record  upon 
the  register. 

'*8ec.  78.  Except  as  herein  otherwise  pro 
^ded,  no  person  taking  a  transfer  of  registered 
land,  or  any  estate  or  interest  therein,  or  of  any 
charge  upon  the  same,  from  the  registered 
owner,  shall  be  held  to  inquire  into-  the  cir- 
cumstances under  which,  or  the  consideration 
for  whicti,  such  owner,  or  any  previous  regis- 
tered owner,  was  registered,  or  be  affected  with 
notice,  actual  or  constructive,  of  any  unregis- 
tered trust,  lien,  claim,  demand,  or  interest  in 
the  land. 

**5ec.  74.  In  the  case  of  fraud,  any  per- 
«>n  defrauded  shall  have  all  rights  and 
remedies  that  he  would  have  had  if  tbe  land 
were  not  under  the  provisions  of  this  act,  pro- 
vided that  nothing  contained  in  this  section 
shall  affect  the  title  of  a  registered  owner  who 
has  taken  l>ona  fide  for  valuable  consideration, 
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or  of  any  person  bona  fide  claiming  through 
or  under  Mm. 

"Sec.  75.  If  a  deed  or  instrument  is  regis- 
tered which  is  forged,  or  executed  by  a  person 
under  legal  disability,  such  registration  shall 
be  void,  provided  that  the  title  of  a  registered 
owner  who  has  taken  bona  fide  for  a  valuable 
consideration  shall  not  be  affected  by  reason 
that  he  claims  title  through  some  one,  the 
registration  of  whose  rieht  or  interest  was  void, 
as  provided  in  this  section. 

"Sec.  76.  No  unregistered  estate,  interest, 
power,  right,  claim,  contract,  or  trust  shall 
prevail  against  the  title  of  a  registered  owner 
taking  bona  fide  for  valuable  consideration,  or 
of  any  person  bona  fide  claiming  through  or 
under  him. 

"Sec.  77.  Knowledge  of  the  existence  of 
any  unregistered  estate,  interest,  power,  right, 
claim,  contract,  or  trust  shall  not  be  evidence 
of  want  of  bona  fides  so  as  to  affect  the  title  of 
any  registered  owner. 

'!Sec.  78.  After  the  land  has  been  registered, 
no  title  thereto  adverse,  or  in  derogation  of  the 
title  of  the  registered  owner,  shall  be  acquired 
by  any  length  of  possession.  Nor  shall  any  in- 
terest in  registered  land  be  acquired  except  in 
accordance  with  the  provisions  of  this  act.  No 
land  once  brought  under  and  made  subject  to 
the  provisions  of  this  act  shall  ever  be  with- 
drawn therefrom. 

"Sec.  79.  The  register  of  title  of  any  land, 
and  the  certificate  of  title,  and  duly  certified 
copies  thereof,  shall,  except  as  herein  other- 
wise provided,  be  received  in  all  courts  as  evi- 
dence of  the  facts  therein  stated,  and,  except 
where  attacked  for  fraud,  as  in  this  act  pro- 
vided, as  conclusive  evidence  that  the  person 
named  therein  as  owner  is  entitled  to  the  land 
for  the  estate  or  interest  therein  specified. 

"Sec  80.  All  dealings  with  land  or  any  es- 
tate or  interest  therein,  after  the  same  has 
been  brought  under  this  act,  and  all  liens,  en- 
cumbrances, and  charges  upon  the  same,  bub- 
sequent  to  the  first  registration  thereof,  shall 
be  deemed  to  be  subject  to  the  terms  of  this 
act,  and  to  such  amendments  and  alterations 
as  may  hereafter  be  made;  and  whenever  a 
memorial  has  been  entered  as  permitted  by 
this  act,  the  recorder  shall  carry  the  same  for- 
ward upon  the  register,  and  all  certificates 
of  title,  until  the  same  is  canceled  upon  the 
register,  as  authorized  by  this  act.  The  bring- 
ing of  land  under  this  act  shall  imply  an 
agreement,  which  shall  run  with  tbe  land,  that 
the  same  shall  be  subject  to  the  terms  of  that 
act,  and  all  amendments  and  alterations 
thereof. 

"Sec.  81.  The  decree  of  the  court  ordering 
registration  shall  be  in  the  nature  of  a  decree 
in  rem,  and  shall  be  final  and  conclusive  as 
against  tbe  right  of  every  and  all  persons, 
known  and  unknown,  to  assert  any  estate,  in- 
terest, claim,  lien,  or  demand,  of  any  nature 
or  kind  whatever,  against  the  land  so  ordered 
registered,  except  as  provided  in  this  act. 

"Sec.  82.  Any  person  not  having  actual  no- 
tice of  tbe  proceedings  to  register  land  as  pro- 
vided in  this  act,  may  at  any  time  within  five 
years  from  the  date  of  the  entering  of  the  de- 
cree of  reeistration,  but  not  thereafter,  bring 
an  action  In  the  court  where  such  decree  was 
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entered,  to  estabHsh  his  rff^ht,  claim,  or  demaDr* 
against  such  land:  provided,  however,  befon 
such  actioD  shall  proceed,  it  must  be  made  tr 
appear'  to  the  court  that  the  person  bringing 
such  action,  or  those  under  whom  he  claims, 
had  no  actual  notice  thereof  in  time  to  appeat 
and  file  bis  oblections,  or  assert  his  claim. 

'*Sec.  88.  The  action  provided  for  in  the  last 
preceding  section  shall  in  no*  way  affect  or 
disturb  the  rights  of  any  person  in  said  land, 
acquired  subsequent  to  the  registration  thereof, 
bona  fide  and  without  knowledge,  and  for  a 
valuable  consideration." 

The  lands  of  a  deceased  owner,  whether  tes- 
tate or  intestate,  shall  pass- to  his  personal  rep- 
resentatives, "and  the  same  shall  be  adminis 
tered  in  like  manner  as  personal  property." 
Sections  91  to  104,  inclusive,  contain  other  pro 
visions  with  reference  to  transmission  and  ad- 
ministration.   Seciions  106  to  111,  inclusive, 
provide  for  mortgages,  leases,  and  encumbran- 
ces on  registered  lands.    And  ^g  112  to  128, 
inclusive,  regulate  judgment  ana  other  statu 
tory  liens,  partition,  and  Judicial  sales,  and 
pre-cribe  the  duties  of  receivers  and  master 
commissioners.. 

Section  124  is  as  follows:  "Assignees,  or 
trustees  for  the  benefit  of  creditors,  and  com< 
missloners  of  insolvent  debtors,  holding  title  to 
unregistered  land  from  the  assignor,  shall 
make  application  as  provided  under  this  act  to 
bring  such  land  under  the  register  of  title." 

The  act  in  terms  confers  upon  the  recorder 
authority  with  respect  to  the  discharge  of 
mortgage  and  other  liqns  and  the  correction  of 
errors,  and  provides  for  appeals  from  his  de- 
cision regarding  such  errors  as  follows: 

''Sec.  125.  When  any  registered  mortgage, 
encumbrance,  or  charge  is  satisfied  in  whole  or 
in  part,  it  shall  be  the  duty  of  the  mortgagee, 
encumbrancee,  assignee,  or  other  person 
authorized  by  law  to  discharge  the  same, 
to  forthwith  file  with  the  recorder  a  oer- 
tificUte  of  satisfaction,  in  whole  or  in  part, 
as  the  case  may  be,  executed  according 
to  law,  and  the  recorder  shall  enter  such  satis 
faction  upon  the  register.  In  case  of  the  fail- 
ure of  the  mortgagee,  or  other  person,  to  cer- 
tify such  satisfaction,  then  the  mortgagor,  or 
other  person  entitled  to  such  discharge,  may 
ask  proof  of  the  same  before  the  recoraer;  no- 
tice thereof,  either  actual  or  constructive,  hav- 
ing been  given  to  the  person  holding  the  secur- 
ity, and  upon  the  recorder  being  satisfied  that 
such  mortgage  or  other  charge  has  been  satis- 
fied, as  claimed,  he  shall  enter  such  satisfaction 
on  the  register,  and  indorse  the  same  upon  the 
certificate  of  title." 

"Sec.  128.  When  any  lien  shall  cease  to  be 
operative  in  law,  by  reason  of  limitation  of 
time,  proof  of  the  same  may  be  made,  on 
proper  application  being  filed  with  the  record 
er,  and  the  persons  shown  to  be  interested 
notified  of  such  application  in  the  manner  pro- 
vided bv  this  act.  If  the  recorder  shall  be 
satisfied  that  the  lien  is  without  force  in  law, 
bv  reason  of  lapse  of  time,  he  shall  enter  such 
discharge  upon  the  register,  and  the  same  shall 
be  prima  facie  evidence  thereof." 

"Sec.  181.  Whenever  it  appears  that  there 
is  an  error  or  omission  in  any  certificate  or 
memorandum  or  memorial,  or  that  any  mem- 
orandum or  memorial  has  been  made,  entered, 
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and  indorsed,  or  certificate  entered  or  issued  by 
mistake,  the  recorder  may,  on  his  own  motion^ 
or  upon  the  application  o*f  any  person  interest- 
ed, summon  all  persons  registered  as  interested 
in  the  lands  to  which  such  certificate,  memo* 
randum,  or  memorial  has  been  made  relates,  to- 
appear  at  an  appointed  time,  and  produce  their 
certificate  of  (or)  registered  instruments,  and  if 
at  the  appointed  time   the  recorder  shall  find 
such  error  or  omission  or  mistake  to  exist,  and 
that  no  rights  of  bona  fide  purchasers  or  lien 
holders  for  value,  have 'intervened  whereby^ 
bis  or  their  estate  or  interest  shall  be  impaired 
by  the  correction  of  such  error,  omission,  or 
niistake.  he  shall,  if  no  appeal  is  taken  as  pro- 
vided in  the  next  section,  correct  such  error  or 
mistake,  or  supply  the  omission,  and  may  di- 
rect the  cancelation  of  any  certificate  or  reg- 
istered  instrument   or  any   memorandum  or 
memorial  entered  upon  the  registration  book, 
or  indorsed  upon  the  registered  instrument  or 
certificate,  by  mistake. 

*'Sec.  182.  Any  person  aggrieved  by  the- 
finding  of  the  recorder  for  or  against  the  exist- 
ence of  such  error,  omission,  or  mistake  may 
api^eal  from  the  decision  of  the  recorder  to  tho 
court  of  common  pleas  or  probate  court,  on 
giving  bond  to  the  acceptance  of  the  recorder 
as  provided  by  law  in  other  cases  for  appeal, 
within  ten  days  of  the  date  of  such  finding, 
and  the  recorder  shall  make  out  and  deliver  to 
the  clerk  of  the  coturt  of  common  pleas  or  pro- 
bate court  immediately  a  transcript  of  his  pro- 
ceedings in  such  matter,  and  shall  make  a  no- 
tation of  such  appeal  upon  the  register  of  title. 
When  such  appeal  is  determined,  the  court 
shall  forthwith  cause  a  certified  copy  of  aucb 
judgment  or  decree  to  be  filed  with  the  record- 
er, and  the  judgment  of  the  court  shall  be  flna)" 
and  conclusive." 

The  material  provisions  of  the  act  concern^ 
ing  the  "Assurance  Fund"  are: 

"Sec.  144.  Upon  the  first  bringing  of  land 
under  the  operation  of  this  act,  as  hereinbefore- 
provided,  and  upon  the  issuance  of  a  certificate- 
•f  title  pursuant  to  section  (142)  one  hundred 
and  forty-two,  there  shall  be  paid  to  the  record- 
er one  tenth  of  one  per  cent  of  the  value  of 
such  land  as  appraised  for  taxation  for  the  pur- 
pose of  an  assurance  fund  under  this  act.  All 
sums  of  money  so  received  as  provided  in  this- 
section  shall  be  paid  on  the  first  Monday  of 
each  and  everv  month  to  the  county  treasurer 
of  his  county." 

Section  145  prescribes  how  the  fund  shall  be- 
in  vested. 

"Sec.  146.  Any  person  deprived  of  land  or 
of  any  estates  or  interest  therein  iniconaequence- 
of  fraud,  or  misrepresentation  in  bringing  such 
land  under  the  operation  of  this  act^  having^ 
had  no  notice  of  the  proceedings,  or  by  the 
registration  of  any  other  person  as  owner  of 
such  lands,  estate,  or  interest,  or  in  conse- 
quence of  any  error,  omission,  mistake,  or 
misdescription  in  any  certificate  of  title,  or  in 
any  entry  or  memorandum  in  the  register  of 
titles,  or  bv  being  omitted  in  proof  of  heir- 
ship or  certificate  thereof  as  provided  in  sec- 
tion (98)  ninety-eight  of  this  act,  may,  at  any^ 
time  within  four  years  from  the  date  of  tbe- 
discovery  of  such  fraud,  error,  omission,  mis- 
take, or  misdescription,  bring  an  action  in  any 
court  of  competent  jurisdiction  for  the  re- 


State,  ex  rd,  Monnett,  t.  Guilbkbi. 


685 


<;oyeTy  of  the  damages  so  by  blm  sustained, 
against  the  person  or  persons  committing  such 
fraud,  or  responsible  for  such  error,  omission, 
tnistake,  or  misdescription  in  any  certificate  of 
*<it1e,  or  in  any  entry  or  memorandum  on  the 
xegister  of  title.  In  any  such  action  the  county 
treasurer  must  be  made  a  defendant,  and  all 
^rsona  against  whom  the  plaintifF  claims  the 
right  to  pursue  for  damages  must  be  made  de- 
fendant to  the  action.  And  if  this  be  not  done, 
«uch  persons  shall  thereby  be  discharged  for 
liability  for  damages  in  the  premises. 

"Sec.  147.  If  such  action  be  for  the  recoy- 
•eiy  of  loss  or  damage  only  through  an  omis- 
aion,  mistuke,  or  misfeasance  of  the  recorder 
or  any  deputy  or  clerk  of  the  recorder  in  the 
performance  of  their  respectiye  duties  under 
<the  proyisions  of  this  act,  the  recorder  alone 
need  be  made  a  defendant  with  the  county 
treasurer;  but  if  such  action  be  brought  for 
loss  or  damage  arising  from  the  fraud  or  wrong- 
ful act  of  some  person  or  persons  other  than 
the  recorder,  his  deputies  or  clerks,  then  such 
action  shall  be  brought  against  only  the  county 
treasurer,  and  such  person  or  persons  aforesaid. 
Id  any  such  action  the  defendant  or  defend- 
ants, other  than  the  county  treasurer,  shall  be 
primarily  liable  when  recovery  is  had,  and 
final  judgment  shall  not  be  entered  against  the 
•county  treasurer,  until  execution  against  the 
-other  defendants  shall  be  returned  unsatiiffied. 
In  whole  or  in  part,  and  the  ofBcer  returning 
the  execution  shall  certify  that  the  amounl 
^till  due  on  the  execution  cannot  be  collected 
•except  by  a  resort  to  the  assurance  fund.  The 
<ooart  being  satisfied  of  the  truth  of  such  re- 
turn, made  upon  proper  showing,  shall  order 
the  amount  of  the  execution  and  costs,  or  such 
part  as  shall  remain  unpaid,  to  be  paid  by  the 
<county  treasurer  out  of  the  assurance  /und. 
It  shall  be  the  duty  of  the  prosecuting  attorney 
of  the  county,  or  the  county  solicitor,  if  there 
be  one,  to  appearand  defend 'all  suits  that  may 
affect  such  assurance  funds. 

"Sec.  148.  Nothing  in  this. act  contained 
■ahall  be  so  construed  as  to  leave  subject  to  action 
for  recovery  of  damages,  as  aforesaid,  any 
bona  fide  purchaser,  mortgagee,  or  other  holder 
of  a  lien,  charge,  or  interest,  for  a  yaluable 
oonsideration,  on  land  brought  under  this  act, 
on  the  plea  that  his  vendor,  mortgagor,  or 
person  creating  such  lien,  charge,  or  interest, 
nay  have  been  registered  as  proprietor  through 
fraud,  error,  or  omission;  or  may  have  derived 
^rom  or  through  a  person  registered  as  owner 
through  fraud,  error,  or  omission. 

"Sec.  149.  In  case  the  person  primarily  lia- 
1>1e  as  provided  in  §  150,  and  against 
-whom  such  action  for  damages  is  directed  to  be 
brought,  as  aforesaid,  shall  be  dead  or  cannot 
be  found  within  this  state,  then,  in  such  case, 
it  shall  be  lawful  to  bring  such  action  for  dam- 
•ages  against  the  county  treasurer  of  the  county 
in  which  the  land  may  be  situate,  as  defend- 
ant, for  the  purpose  oi  recovering  the  amount 
of  the  said  damages  and  costs  against  the  as- 
flurance  fund.  In  such  case,  if  final  judg- 
ment be  recoyered,  the  county  treasurer,  uron 
the  receipt  of  a  certificate  of  the  court,  before 
which  said  action  was  tried,  shall  pay  the 
Amount  of  such  damages  and  costs  as  may 
be  awarded,  and  charge  the  same  to  the 
account  of  the  assurance  fund*    All  actions 
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involving  the  assurance  fund  shall  be  brought 
in  the  county  where  the  land  is  situated. 

"Sec.  150.  Whenever  any  money  has  been 
paid  by  any  county  treasurer  out  of  the  county 
assurance  fund,  as  in  this  act  provided,  the 
county  treasurer  of  such  count v  may  bring 
an  action  and  in«-titute  proceedings  in  any 
court  of  competent  jurisdiction  against  the 
person  or  persons  primarily  liable  for  such 
damages  and  costs,  to  reimburse  such  assur- 
ance fund;  or  should  such  person  or  persons 
be  dead,  such  treasurer  may  proceed  against 
his  or  their  estates.  It  shall  be  his  duty  to 
bring  such  action  or  institute  proceedings  in 
every  case  where  there  may  be  a  reasonable 
probability  of  reimbursing  such  assurance 
fund  in  whole  or  in  part." 

Section  151  limits  the  action  authorized  by 
146  and  147  to  ten  years. 

Whatever  may  be  thought  of  the  burdens 
of  fees  and  costs  which  the  act  lays  upon 
the  estate  of  deceased  persons  and  insolvents, 
or  of  its  probable  effect  to  disturb  titles  that 
are  now  well  settled,  it  must  be  deemed  a 
valid  enactment,  unless,  in  some  of  its  sub- 
stantial proyisions,  its  transcends  the  limita- 
tions which  the  Constitution  has  placed  upon 
the  exercise  of  legislative  power,  or  invades 
some  guaranty  which  it  has  erected  to  the 
ownership  and  enjoyment  of  property. 

Counsel  for  the  defendants  deny  the  valid- 
ity of  the  act  upon  the  following  grounds: 
Because  it  provides  for  cutting  off  vested  in- 
terests in  property  without  due  course  of  law, 
in  violation  of  §  16  of  the  Bill  of  Rights;  be- 
cause it  provides  for  the  taking  of  private 
property  for  private  purposes  without  the 
owner's  consent,  in  violation  of  §  19  of  the  Bill 
of  Rights;  because  it  provides  for  the  exer- 
cise of  judicial  power  by  the  recorder,  in 
violation  of  g  1  of  article  4  of  the  Constitution, 
which  vests  all  such  power  in  the  courts  of 
the  state;  because,  being  a  law  of  a  general 
nature,  and  not  having  a  uniform  operation 
throughout  the  state,  it  violates  §  26  of  article 
2  of  the  Constitution;  and  because  It  impairs 
the  obligation  of  contracts  in  violation  of  §  28 
of  article  2  of  the  Constitution  of  the  state, 
and  §  10  of  article  1  of  the  Constitution  of  the 
United  States. 

The  constitutional  guaranty  involved  by  the 
first  objection  is  of  a  remedy  per  legem  terrm, 
as  it  was  expressed  in  Magna  Charta,  or  ac- 
cording to  the  law  of  the  land,  or  by  due 
process  of  law,  or  by  due  course  of  law,  as 
it  is  expressed  in  equivalent  phrases  in  the 
several  Constitutions  of  the  American  states. 
It  is  no  longer  questioned  that  the  guaranty 
operates  as  a  limitation  upon  both  judicial  and 
legislative  authority.  In  Norman  v.  Heist,  5 
Watts  <&  S.  171,  40  Am.  Dec.  408,  Chief  Jus- 
tice GitMson  concisely  declared  its  purpose  to 
be  "to  exclude  arbitrary  power  from  every 
branch  of  the  government."  Cooley,  Const, 
Lim.  482.  The  precise  objection  urged  against 
the  act  in  this  regard  is  that  it  provides  for  the 
devesting  of  rights  in  property  by  the  proceed- 
ing to  register  without  the  issuance  ana  service 
of  summons  according  to  the  law  of  the  land. 
The  act  does  not  require  a  petition  or  bill  such 
as  is  appropriate  in  suits  between  adversary 
parties,  nor  does  it  require  or  contemplate  that 
a  summons  or  equivalent  preliminary  process 
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•hall  iflsae  from  the  court  advisiDg  those  who 
claim  an.  interest  in  the  land  to  be  registered 
that  their  alleged  interests  are  to  be  the  subject 
of  adjudication  in  tbe  proceediDg.  Both  by 
the  terms  of  the  act  and  by  the  form  which  it 
prescribes,  the  ooly  notice  required  is  to  be 
given  by  tbe  applicant.  In  the  notice  so  re- 
quired to  be  given,  no  ooe  claiming  an  interest 
adverse  to  that  of  tbe  applicant  is  to  be  named, 
although  the  names,  places,  of  resideoce,  and 
alleged  interests  of  all  who  may  claim  adversely 
are  known.  The  terms  of  the  act  require 
that  the  court  shall  cause  the  applicant,  or 
some  other  competent  person,  to  serve  each 
person  named  in  the  application,  resident  of 
the  county,  with  a  copy  of  the  printed  notice. 
All  persons  named  in  the  application,  resident 
without  the  county  though  within  the  state, 
shall  be  served  by  sending  copies  of  such 
notice  to  their  addresses  by  mail.  Only  those 
who  are  named  in  the  application  are  required 
to  be  served  even  in  this  manner.  Reference 
to  §  7,  providing  what  the  application  shall 
contain,  and  to  us  form  as  prescribed  in  §  8, 
shows  that  the  persons  to  be  thus  named  and 
served  are  the  owners  of  the  land  adjoining 
that  sought  to  be  registered,  the  occupant  of 
the  land  to  be  registered  if  it  is  occupied,  and 
the  holders  of  easements  and  estates  inferior  to 
the  fee  simple.  One  known  to  claim  the 
title  in  fee  simple  adversely  to  the  applicant 
need  not  be  named  in  the  application,  nor 
receive  a  copy  of  the  notice,  though  his  place 
of  residence  may  be  within  the  county,  and 
known.  As  to  him,  the  only  requirement  is 
that  he  may  have  a  chance  to  see  a  notice 
signed  by  the  applicant,  addressed  *'To  whom 
it  may  concern."  containing  a  brief  descrip- 
tion 01  the  land  to  be  registered,  and  published 
in  any  newspaper  of  general  circulation  with- 
in the  county.  That  this  is  sufficient  notice  to 
those  who  are  interested  in  the  adjoining 
property  is  not  denied. 

Is  it  such  notice  as  the  law  of  the  land  re- 
quires to  be  given  to  persons  claiming  inter- 
ests in  property  of  the  pendency  of  a  judicial 
proceeding,  Jn  which  such  interests  are  to  be 
the  subject  of  adjudication,  and  in  which,  un- 
less they  appear,  a  decree  will  be  entered  pre- 
cluding their  further  assertion?  It  is  said  that 
it  is,  ^ause  the  proceeding  to  register  land 
under  the  act  is  in  rem.  Whether  it  is  in  rem 
or  in  personam  is  determined  by  its  nature  and 
purpose.  To  say  that  the  legislature  may  pre- 
scribe such  notice  as  Is  appropriate  to  pro- 
ceedings in  rem,  and  thus  invest  the  proceed- 
ings with  that  character,  is  to  affirm  its  power 
to  annul  the  constitutional  requirement.  -In 
this  aspect  of  the  case,  and  considering  the 
effect  of  registration  upon  interests  adverse 
to  those  of  the  applicant,  tbe  proceeding  to 
register  does  not,  in  any  substantial  respect, 
differ  from  a  suit  quia  timet  to  settle  title.  It 
bears  the  least  possible  analogy  to  &  proceeding 
in  rem.  The  ree  is  not  taken  into  tbe  posses- 
sion of  an  officer  of  the  court.  No  charge  or 
lien  is  asserted  against  it.  It  is  not  to  be  sold 
with  a  view  to  the  distribution  of  its  proceeds, 
and  partakes,  therefore,  less  of  the  nature  of  a 
proceeding  in  rem  than  does  the  foreclosure  of 
a  mortgage.  The  land  is  not  a  thing  of  shift- 
ing situs,  like  a  ship,  against  which  obligations 
may  accrue  to  day  in  one  Juiisdiction,  and  to- 
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morrow  in  another.    The  status  of  the  land  i» 
not  changed  by  registration.    The  substantial 
thing  determined   by  registration  Is  that  the- 
person  who  makes  Uie  application  has  a  right 
of  property  in  the  land,  to  the  exclusion  of  all 
other  persons.    The  judicial  force  of  the  pro- 
ceeding is  wholly  expended  in  a  con  elusive  de- 
termination of  the  rights  of  persons  in  the  land. 
Except  when  the  land  is  occupied  by  one  who- 
claims  adversely  to  the  applicant,  thequestiona 
determined  in  registration  are  such  as  both 
before  and  since  the  adoption  of  the  Constitution 
have  been  determined  by  courts  of  equity;  and 
theirdecrees,much  more  disiinctly  than  the  judg- 
ments of  courts  of  law,  operate  upon  persona. 

To  authorize  a  court  to  determine  the  ad- 
verse claims  of  parties  touching  their  rights  in- 
things,  judicial  process  is  indispensable.   Judi- 
cial process,  in  its  largest  sense,  comprehend* 
all  the  acts  of  the  court,  from  the  beginning  of 
the  proceeding  to  its  end.    In  a  narrower  8ensc». 
it  is  *'the  means  of  compelling  a  defendant  to 
appear  in  court,  after  suing  out  the  original- 
writ,  in  civil,  and,  after  indictment,  in  crim- 
inal, cases."  Bouvier.  In  every  sense,  it  is  the- 
act  of  the  court.    This  act  does  not  contem- 
plate process.    The  notice  which  it  prescribes- 
is  the  notice  of  the  law  of  admiralty.  The  pro- 
cess required  by  the  law  of  the  land  la  the  pro- 
cess of  the  common  law.    In  Webster  v.  Beid^ 
52  U.  8.  11  How.  437,  18  L.  ed.  761.  the  cour^ 
considered  the  validity  of  judgments  rendered 
in  proceedings  under  an  act  which  attempted 
to  authorize  the  quieting   of    titles  in   suits 
against  defendants  to  be  designated  as  "owners 
01  the  half-breed  lands  lyin^  in  Lee  county," 
and  notice  to  be  given  by  publication.    Justice 
McLean,  in  the  opinion,  said:    'These  suits 
were  not  a  proceedmg  in  rem  against  the  land,. 
but  in  pereonam  against  the   owners  of  it. 
Whether  they  all  resided  within  the  territory 
or  not  does  not  appear,  nor  is  it  a  matter  of 
any  importance.    I^o  person  is   required  to 
answer  in  a  suit  on  whom  process  has  not  been 
served,  or  whose  property  has  not  been  at- 
tached.   In  this  case  there  was  no  personal 
notice,  nor  an  attachment  or  other  proceeding 
against  the  land,  until  after  the  judgments. 
The  judgments  therefore  are  nullities."   Browi^ 
V.  Levee  Gomrs,  50  Miss.  471. 

That  the  legislature  may  provide  for  a  sub- 
stituted service  of  judicial  process  when  it  is 
required  by  necessity  is  not  doubted.  If,  in  a 
suit  to  adjudicate  the  rights  of  persons  in  proo- 
erty  withm  the  state,  a  defendant  resides  with- 
out the  state,  such  necessity  is  apimrent,  for 
the  process  of  the  state  has  no  efficacy  beyond 
its  borders.  Other  cases  of  necessity  are  rec- 
ognized. The  principle  is  that  the  state  may" 
provide  for  the  adjudication  of  all  adversary^ 
rights  of  persons  in  property  within  its  borders^ 
and,  to  the  end  that  such  jurisdiction  may  be* 
complete,  the  legislature  may  provide  a  substi- 
tuted service  of  process  for  cases  in  which  ac- 
tual service,  cannot  be  made.  In  such  case- 
nothing  more  is  required  by  the  law  of  the  land 
than  that  the  substituted  service  shall  be  such 
as,  in  the  exercise  of  legislative  discretion,  shall 
be  found  most  apt  to  accomplish  the  purposes- 
of  actual  service.  Shepherd  v.  Ware,  46  Minn. 
174.  Surely,  these  views  will  surprise  no  one- 
who  is  familiar  with  the  legislative  history  of 
the  state. 
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SectioD  65  of  the  Civil  Code  enacted  in  1853 
Is  DOW  in  force  as  §  5035  of  the  Revised  Stat- 
utes. It  provides:  "A«  civil  action  must  be 
commenced  by  filing  in  the  office  of  tbe  clerk 
of  tbe  proper  court  a  petition,  and  causing  a 
■ummona  to  be  issued  tbereon."  The  subse- 
quent sections  of  the  chapter  relate  to  tbe  serv 
ice  of  the  summons  so  required  to  be  issued. 
Their  provisions  for  a  substituted  or  construc- 
tive service  relate  wholly  to  cases  in  which  ac- 
tual service  is  impracticable.  In  these  respects 
the  provisions  of  the  Code  continue  the  former 
practice  pursued  since  the  organization  of  the 
state.  We  know  of  no  instance  prior  to  the 
passage  of  this  act  in  which  there  was  a  de- 
parture from  the  views  clearly  stated  by  Judge 
Cooley.  Const.  Lim.  [6th  ed.]  452:  **In  judi- 
cial investigations  the  law  of  the  land  requires 
an  opportunity  for  a  trial;  and  there  can  be  no 
trial  if  only  one  party  is  suffered  to  produce 
his  proofs.  The  most  formal  conveyance  may 
be  a  fraud  or  a  forgery:  public  officers  may  con 
nive  with  rogues  to  rob  the  citizen  of  his  prop- 
erty; witnesses  may  testify  or  officers  certify 
falsely,  and  records  may  be  collusively  manu- 
factured for  dishonest  purposes;  and  that  legis- 
lation which  would  preclude  the  fraud  or 
wrong  being  shown,  and  deprive  the  party 
wronged  of  all  remedy,  has  no  justification  in 
the  principles  of  natural  justice  or  of  constitu- 
tional law."  If  it  is  borne  in  mind  that  the 
questions  here  considered  concern  the  adver- 
sary rights  of  persons  in  property,  it  will  suffi- 
ciently distinguish  the  cases  which  involve  the 
police  power,  or  the  right  of  eminent  domain, 
or  the  right  of  taxation. 

Perhaps  a  more  extended  consideration  than 
was  necessary  has  been  g^iven  to  this  particular 
question »  since  the  provisions  of  the  act  and 
tbe  briefs  suggest  the  consciousness  of  those 
who  framed  it  and  those  who  defend  it  that 
it  does  not  meet  the  constitutional  requirement 
as  to  due  process  of  law.  In  one  of  the  briefs 
submitted  for  the  plaintiff,  it  is  said:  *  Tbe  act 
contemplates  no  adjudication  as  to  title.  Tbe 
applicant  cannot  be  adjudged  to  have  a  good 
title  as  against  B  or  C,  or  unknown  parties,  in 
which  a  right  of  ownership  appears.  If  there 
is  any  cloud  upon  his  title,  if  there  are  any 
adverse  interests,  or  the  possibility  of  conflict- 
ing rights,  he  is  relegated  to  other  courts  and 
other  proceedings  to  try  such  issues.  The 
court  considers  only  the  status  of  the  res.  If 
the  applicant  is  not  found  to  be  the  undisputed 
owner  of  the  propertv  in  fee  simple,  his  title 
is  not  registered."  This  view  of  the  act  is  op- 
posed to  its  provisions  and  obvious  import.  In 
tbe  prescribed  notice  "To  whom  it  may  con- 
cern" is  the  authorized  declaration  that  those 
thus  notified  'will  be  thereafter  forever  de- 
barred from  setting  up  any  claim,"  etc.  Not 
recurring  to  other  provisions  of  the  act  which 
provide  for  the  indefeasibility  of  the  registered 
title,  g  74  makes  it  indefeasible  in  one  who 
has  purchased  for  a  valuable  considera- 
tion from  one  who  has  procured  registration 
by  fraud.  Section  75  imparts  the  same  char- 
acter to  the  title  of  such  a  purchaser  from  one 
who  has  secured  registration  by  forgery  of  a 
deed  of  the  real  owner;  and  g  76  provides  that 
"no  unregistered  estate  shall  avail  against  the 
title  of  a  regi<>tered  owner  taking  bona  fide," 
etc.    How  is  it  to  be  known  that  the  applicant 
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is  the  "undisputed  owner"  until  adversary  par- 
ties are  served  with  process,  and  afforded  aa 
opportunity  to  say  for  themselves  whether  they 
dispute  the  claim  of  the  plaintiff  or  applicant f 
However  effective  the  separation  of  disputants- 
may  be  in  the  prevention  of  street  broils,  in 
tbe  judicial  determination  of  their  disputes  tbe 
law  of  the  land  requires  that  they  be  brought 
together. 

The  provisions  of  the  act  with  respect  to  an 
"assurance  fund"  attract  attention  in  this  con- 
nection. Those  for  whose  indemnity  this  fund 
is  raised  are  described  in  §  146:  "Any  persoa 
deprived  of  land  or  of  any  estates  or  interest 
therein  in  consequence  of  fraud  or  misrepre- 
sentation in  briogingsuch  land  under  the  opera- 
tion of  this  act,  having  had  no  notice  of  tbe 
proceedings,  or  by  tbe  registration  of  any  other 
person  as  owner  of  such  lands,  estate,  or  inter- 
est, or  in  consequence  of  any  error,  omission, 
mistake,  or  misdescription  in  any  certificate  of 
title,  or  in  any  entry  or  memorandum  in  the 
register  of  titles,  or  by  being  omitted  in  proof 
of  heirship  or  certificate  thereof  as  provided  ia 
section  (08)  ninety-eight  of  this  act  may"  resort 
to  the  fund  withm  the  time  and  in  the  manner 
specified.  It  is  not  likely  that  the  legislature 
has  thought  itself  authorized  to  provide  for 
making  whole  those  who  have  been  defeated 
in  judicial  proceedings  of  an  adversary  char- 
acter, involving  only  private  rights,  and  con- 
ducted according  to  the  law  of  the  land.  The 
terms  of  these  sections  of  the  act  show  that  the 
fund  is  to  be  raised  to  indemnify  those  whose- 
lands  have  been  wrongfully  wrested  from  them, 
under  the  earlier  provisions  of  the  act,  and 
without  due  process  of  law.  When  the  pro- 
visions of  the  Constitution  are  applied  to  thi» 
penitential  scheme,  it  at  once  becomes  anpar- 
ent  that  it  is  both  inadequate  and  forbiaden. 
Section  19  of  the  Bill  of  Rights  ordains:  *'Pri* 
^  vate  property  shall  ever  be  held  inviolate,  but 
subservient  to  the  public  welfare.  When  taken 
in  time  of  war  or  other  public  exigency,  im- 
peratively requiring  its  immediate  seizure  or 
for  the  purpose  of  making  or  repairing  roads 
which  shall  be  open  to  the  public  without 
charge,  a  compensation  shall  be  made  to  the 
owner  in  money,  and  in  all  other  cases,  where- 
private  property  shall  be  taken  for  a  public 
use,  a  compensation  therefor  shall  first  be- 
made  in  money  or  first  secured  by  a  deposit  of 
money." 

This  act  is  said  to  be  a  rebuke  to  those  who 
have  inherited  from  feudal  times  the  conceit 
that  property  in  lands  is  especially  sacred. 
That  property  in  lands  has  been  more  secure 
than  property  in  chattels  has  resulted  neces- 
sarily from  the  fact  that  they  are  not  the  sub- 
ject of  conflagrations  or  larceny.  Some  con- 
tribution to  the  equality  of  insecurity  of 
property  of  the  two  classes  may  be  found  ia 
those  provisions  of  the  act  which  look  to  the 
administration  and  distribution  of  the  lands  of 
deceased  persons  as  though  they  were  chattels. 
But  property  in  all  of  its  subjects  is  equally 
sacred  under  the  protection  of  this  section  of 
the  Bill  of  Rights.  To  permit  its  abroflratiou 
would  equally  expose  all  descriptions  of  prop- 
erty to  spoliation.  Tbe  section  is  an  inviolable 
assurance  to  all  owners  of  lands  and  chattels 
that,  unless  they  are  required  for  a  public  use,. 
I  they  may  retain  them  in  tpecie,  placing  uDOt> 
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them  any  estimate  that  may  be  suggested  by 
judgmeDt,  seotimeDt,  or  caprice;  and  it  is  not 
Tvithin  the  combined  autbority  of  the  depart- 
ments of  the  governmeDt  of  the  state  to  say 
that  the  estimate  is  too  high.  This  section  of 
•of  the  Bill  of  Rights  was  so  construed  by  this 
-court  in  McCoy  ▼,  Orandy,  8  Ohio  St.  463, 
upon  reasoning  that  has  ever  since  been  deemed 
-entirely  satisfactory. 

In  another  aspect  this  scheme  is  violative  of 
the  same  section  of  the  Bill  of  Rights.  If  the 
use  were  public,  the  section  would  require  an 
assured  comp<  n  :<\tion  to  the  owner  of  the  prop- 
-erty  taken  in  <  ve  y  event,  ad,  unless  in  a  pub- 
lic exigency  or  for  the  construction  or  repair 
of  free  roads,  it  would  require  such  compensa- 
tion to  be  first  made.  In  this  act  there  is  no 
provision  for  compensation  to  be  first  made. 
The  owner's  recourse  is  to  a  subsequent  action 
to  be  instituted  bv  himself,  and  subject  to  a 
limitation.  Nor  is  there  any  provision  for  an 
-assured  compensation  at  any  time.  The  own- 
•er's  resort  is  to  an  assurance  fund  which  we 
are  told  has  been  estimated  to  be  sufficient  to 
indemnify  those  who  would  be  wrongfully  de- 
prived of  their  lands  under  the  provisions  of 
the  act.  It  can  scarcely  need  com ment  to  show 
-that  this  is  not  a  compliance  with  the  constitu- 
tional requirement. 

In  yet  another  aspect  the  scheme  is  violative 
of  the  same  section  of  the  Bill  of  Rights. 
Whether  the  assurance  fund  would  be  ade- 
quate or  inadequate,  it  is,  in  part  at  least,  to  be 
derived  from  forbidden  sources.    The  real  es- 
tate in  the  hands  of  an  assignee  for  the  benefit 
of  creditors  belonsrs  to  the  assignor  and  his 
-creditors.    These  lands,  by  the  terms  of  the 
act,  are  subjected  to  a  charge  or  contribution 
payable  through  the  recorder  to  the  treasurer 
•of  the  county.    That  is,  to  the  extent  of  such 
assessments,  this  property  is  to  be  taken  by 
public  authority,  and  witbout  the  consent  of 
the  owners.  For  what  public  purpose?  Prima- 
rily, the  purpose  is  to  indemnify  private  per- 
sons whose  lands  have  been  wrongfully  taken 
from  them  under  the  provisions  of  the  act. 
If  the  act  were  otherwise  constitutional,  the 
iiltimate  benefit  would  accrue  to  those  who,  as 
the  result  of  registration  (which  gives  conclu- 
sive effect  to  mistake,  fraud,  or  forgery),  have 
acquired  lands  which  belong  to  others.    That 
this  is  in  no  sense  a  public  purpose  seems  clear. 
-Considering  the  purposes  for  which  govern- 
ment is  instituted,  and  the  high  conception  of 
individual  right  which  prevailed  at  the  time  of 
the  adoption  of  the  Constitution,  it  would  be 
strange  if  authority  had  been  conferred  upon 
the  state  to  carry  on  the  business  of  an  insurer 
•of  private  titles.    No  such  authority  is  implied 
in  any  of  the  terms  of  the  Constitution.    It  is 
not  implied  in  any  of  the  enumerated  purposes 
for  which  government  is'  formed.    It  is  en- 
tirely foreign  to  those  purposes.    The  legis- 
lature may,  bylaw,  authorize  the  organization 
•of  corporations  for  the  purpose  of  carrying 
on  the  business  of  insurance,  but  this  grant 
of  power  is  rather   an  implied  negation   of 
its   authority    to   conduct   such  business  it- 
self.   The  functions  of  the  state  are  govern- 
mental only.    Its  powers  are  embraced  within 
the   three   familiar   divisions   of   legislative, 
Judicial,  and  executive.    He  who  affirms  the 
•existence  of  the  power  in   question  must  be 
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able  to  find  it  embraced  in  one  of  these  divi- 
sions; and  since  the  insuring  of  titles  does  not 
essentially  differ  from  any  other  insurance, 
nor,  indeed,  from  any  other  business  or  occupa- 
tion, he  must  find  authority  in  whose  exercise 
the  state  may  become  the  competitor  of  the 
citizens  in  every  vocation. 

It  is  further  urged  that  the  act  is  void  be- 
cause it  attempts  to  confer  judicial  power  on 
the  recorder.  Counsel  agree  that  power  of 
that  character  cannot  be  conferred  upon  a 
ministerial  officer,  but  in  support  of  the  act  it 
is  ur&ed  that  the  powers  indicated  are  minis- 
terial, and  not  judicial.  The  principal  powers 
conferred  are  to  take  proof  after  notice  to 
the  holder  that  a  mortgage  has  been  dis- 
charged, and,  after  a  hearing,  to  enter  a  dis- 
charge upon  the  register;  to  make  an  entry 
that  a  lien  has  become  inoperative  in  law  by 
reason  of  limitation  of  time  when  application 
has  been  made  therefor,  the  person  interested 
notified,  and  he  is  satisfied  that  such  is  the 
fact;  to  correct  memorials  made  or  issued  by 
mistake,  If  the  rights  of  bona  fide  purchasers 
or  lienholders  for  value  bave  not  intervened. 
It  is  true  that  the  power  to  ascertain  and  de- 
cide is  not  necessarily  a  judical  power,  and  it 
is  frequently  exercised  by  ministerial  officers 
and  legislative  bodies.  Whether  the  power  to 
hear  and  determine  is  judicial  depends  upon 
the  nature  of  the  subject  of  the  inquirv,  the 
parties  to  be  affected,  and  the  effect  of  tne  de- 
termination. While  it  is  not  supposed  that 
any  definition  of  judicial  power,  sufficient  for 
all  conceivable  cases,  has  ever  been  attempted, 
it  is  clear  that  "to  adjudicate  upon,  and  pro- 
tect the  rights  and  interests  of  individual  citi- 
zens, and  to  that  end  to  construe  and  apply 
the  laws,  is  the  peculiar  province  of  the  judi- 
cial department."  Cooley,  Const  Lim.  109. 
Recurring  to  the  duties  of  the  recorder  under 
the  act,  he  is  not  merely  to  enter  the  evidence 
furnished  bv  the  agreement  of  the  parties  that 
a  lien  has  been  discharged,  or  that  it  has  be- 
come void  by  the  lapse  of  time,  or  that  a  mis- 
take has  intervened  touchiog  their  rights,  but 
he  is  to  apply  the  rules  of  evidence  to  the  as- 
certainment of  disputed  facts,  to  apply  the 
rules  of  law  concerning  payment,  to  interpret 
and  apply  the  statute  of  limitations  as  ft  maT 
affect  the  enforcement  of  liens  including  such 
questions  of  disability  as  may  arise,  to  decide 
the  questions  of  law  and  fact  that  may  arise  in 
determining  whether  mistakes  have  intervened; 
and  who  are  bona  fide  purchasers;  and  then 
to.  make  an  entry  which  is  to  have  the  same 
effect  in  concluding  the  rights  of  the  adversary 
parties  as  would  a  decree  in  equity.  That 
these  are  judicial  powers  is  entirely  clear. 
They  seem  to  have  been  so  regarded  by  the 
general  assembly,  for  there  is  a  provision  for 
appeal  from  decisions  of  the  recorder.  This  is 
not  supposed  to  include  all  the  judicial  powers 
which  the  act  assumes  to  confer  on  tbe  re- 
corder, but  it  is  sufficient  for  present  purposes. 

Nor  is  this  objection  to  the  act  avoided  by 
the  provisions  wnich  contemplate  a  review  o'f 
or  appeal  from  the  action  of  the  recorder.  It 
would,  perhapM,  be  found  upon  a  careful  con- 
sideration of  his  powers  that  they  are  not  all 
embraced  within  the  provisions  for  review  or 
appeal.  But  the  assumption  that  they  are  so 
embraced  would  not  validate  the  act  in  this 
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«pect.  The  recorder,  as  a  ministerial  officer, 
U  incompeteDt  lo  receiire  a  grant  of  judicial 
power  from  the  legislature.  His  acta  in  the 
attecQpted  exercise  of  such  powers  are  neces- 
sarily nullities.  They  cannot  be  effective  to 
impose  any  obligation  or  burden  upon  a  citi- 
zen, or  to  deprive.him  of  any  right.  The  act 
plainly  cx)ntem plates  that  the  person  a<;ainst 
^hom  the  recorder  decides  in  the  exercise  of 
any  of  the  powers  sought  to  be  conferred  must 
either  submit  to  the  adverse  decision,  or  take 
upon  himself  the  burden  of  an  appeal.  In 
view  of  the  constitutional  provision  on  the 
subject,  he  cannot  be  forced  to  tin's  alternative. 
If  these  are  judicial  powers,  it  is  admitted  that 
they  cannot  be  vested  in  the  recorder.  If  they 
are  not  judicial,  the  provisions  for  an  appeal 
are  void,  since  as  was  said  by  this  court  in  Ex 
parte  Jjogan  Branch  at  Logan  of  State  Bank,  1 
Ohio  St.  432,  '*we  have  do  idea  of  an  appeal 
except  from  one  court  to  another."  An  ex- 
amination of  People,  Kern,  ▼.  Chaae,  165  111. 
527,  B6  L.  R.  A.  105.  will  show  that  in  some 
of  its  aspects  the  act  under  consideration, 
thou£^h  differing  from  the  act  passed  by  the 
legislature  of  Illinois  to  accomplish  the  same 
purpose,  is  within  the  principles  upon  which 
that  act  is  held  void. 

The  views  expressed  touching  the  guaran- 
ties of  the  Bill  of  Rights  are  in  accord  with 
those  of  eminent  lawyers  who  have  considered 


methods  for  simplifying  the  records  of  titles, 
and  diminishing  the  labors  of  searching  them. 
The  general  system  in  the  contemplation  of 
this  act  has  been  thou;]rht  impracticable,  be- 
cause questions  of  vested  rights  must  remain 
open  for  want  of  due  process.  There  have  ac- 
cordingly been  recommended  legislative  enact- 
ments to  shorten  and  simplify  conveyances,  to 
remove  disabilities,  to  shorten  the  limitation  of 
actions,  to  provide  for  general  indexes  for 
townships  and  wards  or  other  small  districts 
so  as  to  restrict  the  area  of  search,  and  other 
like  remedies  operating  prospectively,  and 
having  due  regard  to  vested  rights.  However 
the  general  system  proposed  by  this  act  may 
have  operated  where  no  system  of  registration 
previously  existed,  and  the  conserving  influ- 
ences of  Constitutions  are  not  enjoyed,  it  seems, 
in  its  prominent  features,  to  be  inapplicable 
where  constitutional  provisions,  paramount  to 
legislative  enactments,  protect  vested  rights, 
and  restrict  the  state  to  the  exercise  of  func- 
tions that  are  governmental  in  their  nature. 
No  discussion  of  the  wisdom  of  the  act  would 
be  appropriate  here,  nor  do  we  deem  it  neces- 
sary to  consider  other  questions  affecting  its 
validity.  Such  questions  are  presented,  but 
those  decided  seem  sufficient  to  dispose  of  the 
subject. 
Demurrer  sustained. 
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1.   A  letter  from  an  insurer  to  a  daim- 
aSkt  asking  that  the  matter  be  allowed  to  rest  un- 


til the  adjuster  of  the  company  can* see  the  claim- 
ant  or  his  attorney  constitutes  a  waiver  of  a 
provision  in  the  policy  Umitinff  tbe  time  for 
f urnisbtoff  proofs  of  claim  and  beginning  an  ac- 
tion on  tbe  policy. 

8.  Delaying^  action  for  insurance  for 
more  than  one  year  and  a  half  after  a 
letter  from  the  insurer  asking  that  tbe  matter 
may  rest  until  an  adjuster  calls  is  not  faral.  al- 
tbougb  notbing  more  is  beard  about  tbe  adjuster 


KoTK.—  What  con»titiites  total  aieabUity  of  insured, 
L  Ability  to  do  »ume  miaU  act, 
II.  Inability  to  do  anything. 
IIL  AbUity  to  attend  to  part  of  the  business, 
IV.  AbQUy  U)  work  in  other  occupationm 
y.  Dii^atfiHty  of  particular  members, 

a.  Eyes. 

b.  Hands. 

c.  Feet. 
VI.  Lunacy. 

Vll.  Sickness, 
Vni.  Old  age. 
IX.  Death. 

X.  ^''Immediafely**  construed, 
XL  ^'Per  loeefc"  construed, 
XII.  Other  matters, 
XIIL  Summary. 

L  AJHlity  to  do  some  smaJl  act 

The  cases  of  Lobdill  v.  Laboring  Mbn^s  Mut. 
Aid  Abbo.  and  Titrneb  v.  Fidbi^tft  &  Casuai^tt 
Co.  bold  that  total  disability  exists  altbougb  tbe 
insured  is  able  to  perform  a  few  occasional  acts, 
but  is  unable  to  do  any  kind  of  work  connected 
witb  bis  occupation.   This  is  in  accord  with  tbe 
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other  autboritie^  on  this  question,  altbougb  tbedls. 
tiaction  is  very  finely  drawn  in  some  ca^es  and 
largely  turns  on  tbe  clause  in  tbe  policy  defining 
tbe  application  of  tbe  indemnity  to  tbe  injury  and 
to  tbe  occupation,  and  defining  tbe  disability. 

In  LoBDHiL  V.  Laboring  Men^s  Mut.  Aid  Aficio., 
where  tbe  plaintiff  was  insured  from  injury 
wbolly  and  continuously  disabling  him  from  trans- 
acting any  and  every  kind  of  business  pertaining 
to  bis  occupation  as  a  merchant,  and  he  dislocated 
bis  tbumb  and  injured  bis  head,  producing  nervous 
prostration,  a  recovery  was  allowed,  although  on 
one  or  two  occasions  be  handed  some  small  article 
to  a  customer  and  took  the  change.  It  was  held  that 
total  disability  did  not  mean  absolute  physical  in- 
ability to  transact  any  business  pertaining  to  the 
occupation  of  merchant,  and  it  was  sufficient  if  tbe 
injuries  were  such  that  common  care  and  prudence 
required  him  to  desist  from  transacting  any  such 
business  In  order  to  effectuate  a  cure:  that  tbe  abil- 
ity to  perform  an  occHSlooal  act  pertaining  to  such 
occupation  would  not  render  the  disability  partial 
provided  that  he  was  unable  substantially  or  to 
some  material  extent  to  traosACC  any  kind  of  busi- 
ness pertaining  to  such  occupation. 
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and  the  delay  continued  for  nearly  a  year  after 
the  limitation  of  the  time  for  action,  which  was 
waived  by  the  letter,  had  expired. 

8.  The  fact  that  a  man  goeu  to  his  office 
every  day  for  a  short  time  without  dofnsr 
any  work  or  business  there  does  not  show  that  he 
Is  not  wholly  disabled  from  prosecutlngr  any  and 
every  kind  of  business  pertain iDfr  to  his  occupa- 
tion, where  his  business  consists  of  making  loans 
on  personal  security. 

4.  The  question  whether  or  not  a  person 
is  nrhoUy  disabled  so  as  to  prevent  him  from 
doing  any  and  every  kind  of  business  pertaining 
to  his  occupation  is  for  the  Jury,  where  the  evi- 
dence shows  that  he  went  to  his  office  every  day 
but  was  unable  to  do  any  kind  of  work. 

(April  27, 1887.) 

ERROR  to  the  Circuit  Court  for  Saginaw 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  OQ  an  accident  in- 
surance policy.     Affirmed,  ' 
The  facts  are  stated  in  the  opinion. 


Xfessrt,  Hanchett  &  Hanehett*  for  piaiu- 
tiff  in  error: 

The  plaintiff  is  presumed  to  have  known 
the  terms  and  conditions  of  his  policy,  and  he 
is  bound  by  the  limitation  clause. 

Leniz  v.  Teufonia  F.  Ins.  Co.  96  Mich.  445; 
Lnu>  ▼.  New  England  Mvt.  Arci,  As9o.  94 
Mich.  266;  Voorheis  v.  People's  MuL  Ren,  Soc, 
91  Mich.  469;  Peck  v.  German  K  Ins.  Co.  102 
Mich.  62;  Ihlladny  v.  Phenix  Inst,  Co.l  V.  S. 
App.  325,  51  Fed.  Rep.  715.  2  C.  C.  A.  463; 
Alhbone  v.  Fidelity  dt  C,  Co.  (Tex.  Civ.  App.) 
32  S.  W.  569;  Railway  Pa^s.  <t-  F.  C.  \fut.  Aid 
<fe  Ben.  Asso.  v.  Loomis,  142  111.  5C0:  Loite  v. 
United  States  Mut.  Acci.  Asso.  115  N.  C.  18; 
Oarretson  v.  Hattkeye  In».  Co.  65  Iowa,  46S; 
Travelers*  Ins.  Co.  v.  California  Ins.  Co.  1  N. 
D.  151,  8  L.  R.  A.  769. 

The  language  of  the  letter  in  do  way  estops 
the  company  from  insisting  upon  the  limita- 
tion clause. 

Security  Ins.  Co.  v.  Fay,  22  Mich.  467. 7  Am. 
Rep.  670:  Steel  v.  Phcenix  Ins.  Co.  47  Fed.  Rep. 
863;  Jeicett  v.  Borne  Ins.   Co.  29  Iowa,  562; 


In  Turner  v.  Fiseutt  &  Casualtt  Co.,  where 
the  plaintiff  was  Insured  as  a  banker  and  real-estate 
dealer  under  a  policy  providing  against  Injuries 
**wbtcb  sball.  Independently  of  all  other  causes.  Im- 
mediately and.wbolly  disable  and  prevent  him  from 
prosecutlngr  any  and  every  kind  of  business  per- 
taining to  his.  occupation  above  stated,"  and  his 
business  consisted  generally  In  pentonal  security 
loans,  and  his  injury  was  such  that  his  arm  was  en- 
tirely disabled  althouirh  he  went  to  his  office  for  a 
short  time  but  was  unable  to  do  any  kind  of  work, 
and  did  no  business  at  all,  but  employed  others  to 
do  It  for  him,  it  was  held  that  the  question  of  total 
disability  was  one  for  the  jury,  and  they  were  In* 
structed  that  the  clause  meant,  not  that  he  might 
not  do  some  one  thing  in  regard  to  It,  but  that  he 
must  be  prevented  from  doing  any  and  every  kind 
of  business  pertaining  to  that  occupation.  A  re. 
covery  was  allowed. 

So,  a  recovery  was  allowed  under  a  policy  provid- 
ing for  injuries  which  **8hali  Immediately,  continu. 
ously,  and  wholly  disable  and  prevent  the  Insured 
from  performing  any  and  every  kind  of  duty  per- 
taining to  his  occupation**  where  the  Insured,  who 
is  a  bart)er,  occasionally  attempted  to  do  certain 
portions  of  his  work,  but  whenever  he  attempted 
to  do  so  suffered  additional  great  bodily  pain,— 
bodily  discomfort;  that  It  rendered  him  so  weak 
that  in  a  short  time  he  had  to  sit  down.  Hohn  v. 
Interstate  Casualty  Co.  (Mich.)  4  Det.  L.  N.  777. 

This  case  approved  the  eases  of  LosDiiiii  v.  La- 
boring Men's  Mut.  Aid  Asso.  and  Turner  v.  Fi- 
DBLTTT  &  Casualty  Co. 

And  where  the  occupation  under  which  the 
plaintiff  was  insured  was  that  of  a  billiard  sa- 
loon keeper,  the  words  'immediately  and  wholly 
disable  and  prevent  him  from  the  prosecution  of 
any  and  every  kind  of  business  pertaining  to  the 
occupation  under  which  he  is  insured**  did  not  re- 
quire proof  that  the  accident  wholly  difiabled  him 
from  the  doing  of  every  and  any  kind  of  act  neces- 
sary to  be  done  in  the  prosecution  of  his  business, 
but  it  was  sufficient  to  prove  that  the  Injury  wholly 
disabled  him  from  the  doing  of  aU  the  substantial 
and  material  acta  necessary  to  be  done  in  the  prose- 
cution of  his  business.  Toung  v.  Travelers*  Ins. 
Co.  80  Me.  244. 

In  this  case  it  was  said  that  It  was  sufficient  if  the 
injury  was  of  such  a  character  and  to  such  an  ex- 
tent that  common  care  and  prudence  required  him 
to  desist  from  his  labors  and  rest  so  long  as  it  was 
reasonably  necessary  to  effectuate  a  speedy  cure. 
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And  under  a  policy  with  the  clause  **shall  cause 
any  bodily  injury  to  the  insured  of  so  serious  a 
nature  as  wholly  to  disable  him  from  following  his 
usual  buslne^,  occupation,  or  pursuits,**  a  solicitor 
and  registrar  of  a  county  court  was  entitled  to  re- 
cover where  he  sprained  his  ankle  severely  and  was 
confined  to  his  bedroom  for  some  weeks.  t)elng  un- 
able to  go  down  stairs,  and  was  prevented  from 
passing  his  accounts  as  registrar  and  from  atiena- 
Ing  at  various  places  at  which  he  was  required  to 
com  plete  purchases  for  his  clients.  It  was  held  that 
the  sense  intended  to  be' conveyed  was  **that  if  the 
person  insured  should  be  wholly  disabled  from 
carrying  on  his  business  as  he  usually  carried  it  on, 
the  company  would  be  liable.**  It  was  said  that 
the  ability  to  receive  bis  clients  in  his  room  would 
not  prevent  a  recovery.  Hooper  v.  Accidental 
Death  Ins.  Co.  5  Hurlst.  &  N.  640,  29  L.  J.  Exch.  N. 
S.  340, 8  Week.  Rep.  616. 

And  where  a  policy  providing  for  total  disability 
described  the  assured  by  ^'occupation  and  employ- 
ment an  iceman  (propr.),**and  the  application  says: 
"My  occupation  is  fully  described  as  follows:  ice- 
man, proprietor,**— it  was  hold  that  there  was  a  total 
disability  within  the  meaninir  of  the  pohcy.  al- 
though the  assured  notwithstanding  his  injuries 
was  able  to  give  general  directions  to  persons  who 
took  his  place  as  an  iceman  for  the  delivery  of  ice 
during  tbe  period  of  his  disability.  It  was  also  held 
that  the  occupation  or  employment  of  the  plaintiff 
as  an  Iceman,  adding  the  words  "as  proprietor.**  did 
not  describe  him  as  only  engaged  in  the  manaire- 
ment  of  a  business,  but  was  broad  enourh  to  in- 
clude a  practical  and  laboring  man  engaged  in  tbe 
actual  delivery  of  ice  in  his  own  behalf.  Neafle  v. 
Manufacturers*  Acci.  Indemnity  Co.  U  Hun,  111. 

••Total  disability**  was  held  to  include  the  confine- 
ment of  a  physician  to  his  l>ed  as  the  result  of  ao 
injury,  althoutrh  during  that  time  he  administered 
to  some  patients  certain  medicines  within  his  reach 
but  never  left  his  bed.  Wolcott  v.  United  Lb  & 
Acci.  Ins.  Asso.  &5  Hun,  08. 

J  n.  InahUtty  to  do  anything. 

Where  the  evidence  is  clear  that  tbe  insured  is 
unsble  to  do  anything,  a  recovery  of  course  fol- 
lows. 

And  under  a  clause  providing  *Mmmed lately,  to- 
tally,  and  continuously  disable  from  doing  any- 
thing in  and  about  his  usual  occupation,**  It  was 
held  that  it  was  clear  that  tbe  insured  was  for  a 
short  Ume  absolutely  disabled  to  do  anything  wh- 1 
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May,  Ins.  §  507;  Wheaton  v.  North  British  d 
M.  Iru.  Co.  76  Cal.  415;  Amsa  v.  New  York 
Union  Ins.  Co,  14  N.  Y.  253;  QaHdo  v.  Amer- 
ican a  In8.Co.  (Cal.)  8  Puc.  512;  Qarretson  v. 
Bavkeye  Ins.  Co.  65  Iowa,  468;  Travelers^  Ins. 
Co.  V.  California  Ins.  Co.  1  N.  D.  151,  8  L.  R, 
A.  769. 

Plaintiff's  own  testimony  shows  that  he  was 
on  hand,  attending  to  business  every  day.  He 
couM  have  directed  the  business,  and  undoubt- 
edly did  direct  the  business. 

The  mere  fact  that  he  says  he  did  nothing 
is  not  sufficieot  to  warrant  ihe  jury  in  finding 
that  he  was  able  to  do  nothintr.  His  physician 
says  that  he  was  only  partially  disabled.  The 
testimony  being  undisputed,  the  court  should 
not  have' permitted  the  jury  to  find  that  he  was 
totally  disabled. 

Lyon  V.  Railway  Pass.  Assur.  Co.  46  Iowa, 
631 ;  Rhodes  v.  Railway  Pass.  Ins.  Co.  5  Laos. 
71;  Hooper  v.  Accidental  Death  Ins.  Co.  5 
Hurl  St.  &  N.  546;  Sawyer  v.  United  States  Cas- 
valty  Co.  (Mass.)  8  Am.  L.  Reg.  N.  S.  233; 
Saveland  v.  Fidelity  d   C.  Co.  67  Wis.   174, 


ever  pertaining  to  his  occufmtlon  in  the  strictest 
sense  in  which  the  appellant  claims  the  phrase  was 
used.  For  the  time  thus  lost  he  was  entitled  to  be 
paid.  Globe  Acci.  Ins.  Co.  v.  Helwig,  IS  Ind.  App. 
539. 

And  under  a  policy  providing  *Viffafn&t  loss  of  life 
or  personal  injury:  against  loss  of  life  In  the  sum 
of  .  .  •  after  sufficient  proof  that  the  assured 
.  .  .  shall  have  sustained  personal  injury  .  .  . 
and  such  injuries  shall  occasion  death  within  ninety 
days  from  the  happening  thereof  .  .  .  ;agam8t 
personal  injury  .  .  .  which  shall  not  be  fatal* 
but  which  shall  absolutely  and  totally  disable  him 
from  the  prosecution  of  his  usual  employment,*'— 
the  company  was  liable  where  the  testator  had  his 
arm  crushed  on  December  11,  aud  was  totally  dis- 
abled from  the  prosecution  of  his  lUsual  employ- 
ment till  the  succeeding  March  12,  on  which  day  be 
died  from  the  result  of  the  accident.  The  fatality 
of  the  accident  was  not  a  defense,  and  It  whs  held 
that  there  were  two  classes  of  injuries  provided  for, 
one  where  the  life  was  lost  withm  ninety  days,  and 
one  for  tho^e  injuries  not  fatal,  in  the  sum  of  $10  a 
week  for  a  period  not  exceeding  altogether  twen- 
ty-six weeks,  and  that  the  two  provisions  were  to 
be  construed  together  and  the  intent  was  that  if 
an  injury  happened  within  the  meaning  of  the  pol- 
icy, it  i%as  insured  against  as  coming  within  one 
class  or  the  other.  Perry  v.  Provident  L.  Tns.  & 
Invest.  Co.  103  Mass.  242.  In  this  case  the  plaintiff 
had  previously  failed  iu  an  action  for  the  death 
amount. 

Hi.  Ahility  to  attend  to  part  of  the  Imsiness* 

It  is  generally  held  that  where'the  insured  is  able 
to  do  some  line  of  work  connected  with  his  busi- 
ness he  cannot  recover,  although  there  are  two 
cases  which  hold  that  if  a  person  is  unable  to  per- 
form substantially  all  his  duties  a  recovery  can  be 
bad. 

No  recovery  conld  be  had  under  a  policy  provid- 
ing for  indemnity  for  injuries,  "which  shall,  inde- 
pendently of  all  other  causes,  immediately,  wholly, 
and  continuously  disable  him  from  transacting  any 
and  every  kind  of  business  pertaining  to  his  occu- 
pation above  stated,"  where  the  superintendent  of 
a  burial-case  company  was  injured  so  that  his  knee 
had  to  be  put  in  plaster,  but  at  no  time  was  he  pre- 
vented from  attending  to  some  part  of  his  business. 
The  clause  was  held  to  be  a  bar  to  a  recovery 
unless  the  disability  was  so  complete  as  to  prevent 
the  insured  from  doing  any  part  or  kind  of  busl- 
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58  Am.  Rep.  863;  Merrill  v.  Travderif  Tns, 
Co  91  Wis.  329;  F<yrd  v.  United  States  Mut. 
Acci.  Belief  Co.  148  Mass.  153;  Bean  v.  Trav- 
elers* Ins.  Co.  94  Cal.  581;  Toung  v.  Travelerif 
Ins.  Co.  80  Me.  244;  Pennington  v.  Paciiie  Mut. 
L.  Ins.  Co.  85  Iowa,  468;  United  States  Mut. 
Acci.  Asso.  V.  Millard,  43  111.  App.  148. 

Messrs.  Beach  A  Gavit,  for  defendant  in 
error: 

The  clause  that  action  must  be  commenced 
within  twelve  months  is  only  valid  as  a  con- 
tract, and  may  be  waived. 

Peoria  M.  d  F,  Ins.  Co.  v.  HaU,  12  Mich. 
202. 

The  positive  act  of  the  company  intending 
to  induce  postponement  is  not  necessary,  and 
where  the  evidence  upon  this  point  is  conflict- 
ing, waiver  is  a  question  for  the  jury.  Mere 
silence,  however,  is  no  waiver,  though  it  may 
be  evidence  to  go  to  the  jury. 

2  May,  Ins.  ^  488,  and  cases  cited. 

The  law  does  not  favor  clauses  of  limitation 
in  ]X)licies  of  insurance,  and  they  are  strictly 
construed  and  allowed  to  be  readily  waived. 


ness  pertaining  to  his  occupation.  Snicer  v.  Com- 
mercial Mut.  Acci.  Co.  4  Pa.  Dist.  R.  271. 

This  ca.'^e  declined  to  follow  the  case  of  Young  y. 
Travelers*  Ins.  Co.  80  Mo.  244,  on  the  grouud  that  in 
that  case  the  court  held  such  clause  to  mean 
'^wholly  disable  him  from  the  prosecution  of  any 
part  of  bis  business,"  and  that  this  was  equivalent 
to  partial  disability  only. 

And  under  a  policy  with  the  clause  **under  classi- 
fication preferred  (t)eing  a  capitalist  by  occupa- 
tion) .  •  .  which  shall,  independently  of  all 
other  causes,  immediately  and  wholly  disable  him 
from  transacting  any  and  every  kind  of  business 
pertaining  to  his  occupation  above  stated,"  in- 
structions '*that  if  plaintiff^s  occupation  was  such  a 
business  as  a  person  classed  as  a  capitalist  might 
reasonably  follow,"  and  there  was  a  total  disability 
"from  transacting  any  and  every  kind  of  business 
pertaining  to  his  said  occupation,  the  verdict 
should  be  for  him.  and  *'that  the  fact  that  he  is 
described  as  a  capitalist  was  to  be  regarded  as  the 
class  in  which  he  was  insured,  but  not  as  necessar- 
ily determining  his  occupation  for  the  purpose  of 
deciding  whether  or  not  he  was  totally  disabled. 
Capitalists  may  follow  vario'us  occupations,  and 
if  plaintiff  was  injured  while  pursuing  any 
occupation  not  more  hazardous  than  Is  usual 
among  men  classed  as  capitalists,  and  so  injured  as 
to  deprive  him  of  the  ability  to  transact  any  busi- 
ness which  a  capitalist  might  reasonaVtiy  be  ex- 
pected to  follow,  they  should  find  for  plaintitf,"^ 
were  clearly  erroneous  as  the  policy  did  not  class 
the  plaintiff  as  a  capitalist,  but  insured  him  in  a 
preferred  class  because  he  is  a  capitalist  by  occu- 
pation, which  was  a  very  different  matter.  It  was 
held  that  the  statement  that  the  plaintiff  might  re- 
cover If  totally  didabled  from  transacting  any  busi- 
ness which  a  person  classed  as  capitalist  might  rea- 
sonably be  expected  to  follow  was  erroneous,  as 
there  Is  no  business  which  a  capitalist  might  not  as 
reasonably  be  expected  to  follow  as  anyone  else; 
but  the  error  was  immaterial  as  the  evidence 
showed  the  plaintiff  was  totally  disabled  from 
transaeting  any  business.  Bean  v.  Travelers  Ins. 
Co.  M  Cal.  581. 

Aud  where  an  injury  appeared  at  first  to  be 
slight  but  In  about  a  week  became  very  painful 
and  so  continued  for  a  long  time,  during  which  the 
arm  was  carried  in  a  sling,  and  sleep  couid  only  be 
had  in  a  chair,  but  the  assured  was  at  no  time  pre- 
vented from  going  to  his  factory  and  superintend- 
ing his  business,  no  recovery  could  be  had  under  a 
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Oerman  F,  Im,  Co.  t.  Carrow,  21  HI.  App. 
631 ;  Thompson  ▼.  Phenix  Ins.  Co.  136  U.  S. 
287.  299,  84  L.  ed.  408.  414. 

A  mere  temporary  ailment  or  iDdisposition 
^bich  does  Dot  teDd  to  weaken  or  undermine 
the  constitution  at  the  time  of  taking  member- 
fib  ip  does  not  render  tbe  policy  or  certificate 
void. 

Ihirditzkj/  v.  Supreme  Lodge,  K.  of  H.  76 
Mirb.  428;  May.  Ins.  §  296. 

The  contract  of  insurance  was  indemnity  to 
plaintiff  for  loss  of  time  for  being  wholly  disa- 
bled from  prosecuting  his  business  as  specified 
in  the  policy,  and  he  was  not  able  to  prosecute 
bis  business  unless  be  was  able  to  do  all  tbe 
substantial  acts  necessary  to  be  done  in  this 
prosecution. 

Young  v.  Travelert^  Ins.  Co.  80  Me.  244;  May, 
Ins.  §  522;  Booper  v  Accidental  Death  Ins.  Co. 
5  Hurlst.  &  N.  546;  Vtter  v.  Trarelert^  Ins.  Co. 
65  Mich.  545;  Anderson  v.  Fitzgerald^  4  H.  L. 
Cas.  484;  First  Nat.  Bank  v.  Hartford  F,  Ins. 
Co.  95  U.  S.  678,  24  L.ed.  563;  Grand  Bafdds 
Electric  Light  db  P.  Co.  v.  Fidelity  &  C.  Co.  8 
Det,  L.  N.  609. 


Long^t  Ch.  J.,  delivered  tbe  opinion  of  the 
court: 

This  is  an  action  to  recover  a  weekly  indem- 
nity under  an  accident  policy  issued  by  the  de- 
fendant to  tbe  plaintiff  on  tbe  8tb  day  of  Janu- 
arry,  1889,  and  subsequently  renerred  from  year 
to  year,  the  last  renewal  ceitificaie  covering  a 
period  from  January  8,  1H«4,  to  January  8, 
1895.  On  February  10.  1894,  while  tbe  plain- 
tiff  was  carrying  wood  on  a  wheelbarrow,  he 
slipped  and  fell,  dislocating  bisri^bt  shoulder. 
He  claims  an  indemnity  under  the  policy  for  a 
total  disability  for  a  period  of  ten  weeks.  At 
tbe  time  the  policy  was  issued  and  at  the  time 
of  tbe  accident,  the  plaintiff  was  engaged  ia 
tbe  business  of  loaning  money  on  personal  se- 
curity and  real  estate.  He  was  insured  as  a 
banker  and  real  estate  dealer.  He  made  two 
claims  under  this  policy,  tbe  first  one  being 
made  on  March  12.  1894.  Nothing  was  done 
in  respect  to  this  claim.  Afterwards,  and  on 
June  21,  1^94,  the  plaintiff  made  a  second 
statement  of  claim,  which  was  forwarded  to 
the  company  by  Camp  &  Brooks,  bis  attor- 
neys.    In  regard  to  this  letter,  tbe  defendant 


policy  providing  that  for  bodily  injuries  **wbicb 

.  .  .  shall  Immediately  end  wholly  disable  and 
prevent  him  from  the  prosecution  of  any  and  every 
kiDd  of  business  pertaining  to  the  occupation 
under  wbicb  be  is  rated"  he  "shall  receive  .  .  . 
for  such  period  of  continuous  total  disability.** 
This  clause  limits  relief  to  a  case  of  total  disability 
which  wholly  prevents  him  from  prosecuting  his 
business.  The  court  said  that  if  there  was  any 
doubt  it  would  be  made  clear  by  another  condition 
in  the  policy  limiting  the  relief  *'to  the  money  value 
of  his  time  or  weekly  wasres."  It  was  further  held 
that  a  clause  stamped  on  the  back  of  the  policy 
giving  a  schedule  and  providing  *'tbe  payment  of 
weekly  relief  whether  totally  or  partially  disab- 
ling . . .  shall  be  in  full  satisfaction,**  meant  that  for 
Injuries  set  out  in  tbe  schedule  there  attached  they 
will  araume  a  total  disablement  for  the  time  speci- 
fied whether  partial  or  total,  but  this  was  not  one 
of  the  enumerated  Injuries.  Gracey  v.  Feople*s 
Mut.  Acci.  Ins.  Asso.  21  Pitts.  L.  J.  N.  8.  25. 

And  under  a  policy  describing  tbe  assured  as  **by 
occupation,  profession,  or  employment  a  leather 
cutter  and  merchant,**  providing  an  indemnity  if 
injured  so  as  to  **wholly  disable  and  prevent  him 
from  the  prosecution  of  any  and  every  kind  of 
business  pertaining  to  tbe  occupation  under  which 
be  is  Insured,**  it  was  held  that  the  plaintiff  was  in- 
sured as  a  leather  cutter  and  merchant  and  to  be 
^^entitled  to  recover  a  weekly  indemnity,  be  must 
be  wholly  disabled  from  tbe  prosecution  of  any  and 
every  kind  of  business  pertaining  to  .  .  .  the 
twofold  occupation  of  leather  cutter  and  mer- 
chant.** Fordy.  United  States  Mut.  Acci.  Relief 
Co.  148  Mass.  158. 1  L.  El.  A.  700. 

There  was  no  liability  on  a  policy  providing  '*tbat 
Indemnity  is  to  be  paid  for  loss  of  time  resulting 
from  bodily  Injuries  which  shall.  .  .  .  immediately, 
wholly,  and  continuouply  disable  from  the  transac- 
tion of  any  and  every  kind  of  business  pertaining 
to  his  profession  as  an  attorney  at  law,**  where  the 
injury  did  not  wholly  and  continuously  disable  the 
assured  from  the  transaction  of  any  kind  of  b  jsU 
ness  pertaining  to  bis  profession,  although  tbe  attor- 
ney  was  so  injured  as  to  prevent  the  use  of  his  band 
for  twenty-six  weeks,  and  he  suffered  pain  and 
could  not  write,  but  attended  bis  office,  advised 
clients,  accepted  emplojrmeni  and  commenced 
suits.  United  States  Mut.  Acci.  Asso.  v.  Millard,  43 
111.  App.  148. 

A  finding  for  the  company  was  not  reversed 
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where  the  policy  provided  compensation  for  an  ac- 
cident '^wbich  absolutely  and  totally  disabled  him 
from  prosecuting  his  usual  employment,**  and  tbe 
surgeon  selected  by  tbe  insured  testified  that  "such 
a  hernia  as  this  does  not  necessarily  prevent  a  man 
from  attending  to  bis  business  by  wearing  a  trina 
properly  adjusted,  who  could  go  to  and  attend  to 
bis  business,**  and  the  evidence  was  conflicting  as 
to  the  effect  of  tbe  injury.  Potter  v.  AccidCLt  fna. 
Co.  29  Ind.  210. 

Under  a  policy  providing  for  relief  **whlle  totally 
disabled  and  prevented  from  the  transaction  of  all 
kinds  of  business,**  an  instruction  though  he  may 
have  l)een  able  to  do  some  parts  of  tbe  accui<tomed 
work  thereof,  be  may  yet  recover  so  long  as  be  can- 
not to  some  extent  do  all  parts  and  engage  in  all 
such  employments,  was  erroneous,  as  almost  total 
soundness  and  ability  instead  of  total  disability  were 
made  the  condition  of  pla1nt1ff*s  right  to  recover 
and  of  defendant*s  liability.  So,  an  instruction 
that  ''the  words  'all  kinds  of  business*  should  re- 
ceive a  practical  construction  and  with  reference 
to  tbe  party  insured,  and  if  be  was  qualified  to  en- 
gage in  any  business  which  be  could  do  under  tbe 
injury,  then  it  would  be  bis  duty  under  tbe  contract 
so  to  do,  but  tbe  fact  that  there  may  be  some  busi- 
ness or  occupation  in  which  be  could'engage.would 
not  prevent  a  recovery  unless  it  was  an  occupation 
or  business  which  be  was  qualified  to  engage  in  as 
an  occupation,  and  transact  in  the  usual  wav.**  was 
erroneous.  Tbe  court  said  that  this  construction 
meant  that  defendant  would  indemnify  on  account 
of  loss  sustained  by  being  partially  disabled  from 
some  kinds  of  business,  and  was  erroneous.  Lyon 
V.  Railway  Pass.  Assur.  Co.  46  Iowa,  631. 

In  Hollobaugb  v.  People*s  Tns.  Asso.  138  Pa.  W^ 
where  tbe  plaintiff  sustained  a  severe  Injury  In  the 
muscles  of  his  left  arm  which  totally  incapacitated 
hitn  from  following  bis  regulac  occupation  until 
February  8,  and  from  that  date  until  April  13  inca- 
pacitated him  from  such  occupation  in  part* 
although  be  was  at  no  time  confined  to  bis  bouse 
and  was  able  to  visit  an  oil  well  as  superintendent, 
and  did  so  on  several  occaj^ions,  giving  directions  as 
to  what  should  be  done  to  the  wells,  made  pur- 
chases of  supplies,  paid  tbe  workmen,  made  reports 
to  bis  employer,  but  was  compelled  to  hire  other 
persons  to  perform  tbe  principal  part  of  his  duties, 
it  was  held  his  injury  was  neither  a  ^'partial  per- 
manent,** nor  "total  permanent  disability**  within 
the  terms  of  the  policy. 


1897. 


Turner  t.  Fidklitt  A  Casualty  Ckx 


5a 


wrote  the  followioe  letter,  dated  Julj  2, 
1694: 

"  Your  favor  of  June  23d,  iDclosiog  claim 
blank  reirnrdiDg  the  above  for  an  alleged  in- 
jury staled  10  have  been  received  February 
10.  duly  to  hand.  I  bel;  to  say  that  we  have 
alieaiiy  received  a  claim  blank  from  Mr. 
Turner  for  an  alleged  injury  stated  t6  have 
been  received  Februanr  10.  We  have  already 
DotifieJ  you  that  we  uiil  to  recognize  any  lia- 
bility in  that  matter,  and  return  the  claim 
blank  herewith  One  of  our  adjusters  will  be 
ID  Saginaw  shortly,  and  we  will  have  him  call 
upon  you,  and  discuss  this  matter  with  you. 
We  think  he  will  be  able  to  show  you  that 
there  is  a  breach  of  warranty  in  Mr.  Turner's 
application,  and  therefore  no  liability  on  the 
part  of  the  company  under  the  policy  Mr. 
Turuer  holds.  Kindly  allow  the  matter  to 
rest  until  our  adjuster  can  see  you.  and  oblige." 

Nothing  more  was  done  bv  either  party  un- 
til this  suit  was  commenced,  ^February  4, 1896 

The  first  assignment  of  error  relates  to  the 
refusal  of  the  court  to  direct  a  verdict  for  the 
defendant,on  the  ground  that  the  suit  was  not 


commenced  within  one  year  from  the  date  o. 
the  injury.  The  policy  provides  that  "unless 
affirmative  proof  of  death  or  duration  of  dis- 
ability is  so  furnished  within  seven  months, 
and  any  legal  proceeding  for  recovery  hereun- 
der is  begun  within  one  year  from  the  time  of 
such  accident,  all  claims  based  thereon  shall 
be  forfeited  to  the  company."  The  claim  of 
plaintiff  is  that  the  letter  above  quoted, written 
to  Camp  &  Brooks,  constitutes  a  waiver  of  this 
clause  of  the  policy.  On  the  other  hand,  it  is 
contended  that  inasmuch  as,  during  the  time 
from  the  receipt  of  the  letter  to  the  commence- 
ment of  suit,  no  adjuster  of  the  company 
called  upon  plaintiff  or  his  attorneys,  and  there 
was  no  communication  of  any  kind  between 
them  on  the  subject  of  the  adjustment  of  the 
claim,  the  plaintiff  was  not  justified  in  waiting 
a  year  and  a  half  before  bringing  suit;  and, 
again,  that  the  statement  in  the  letter,  request- 
ing him  to  let  the  matter  rest,  would  not 
warrant  or  justify  the  plaintiff  in  permiitiugi 
the  year  to  go  by  without  bringing  his  suit  if 
be  desired  to  protect  bis  rights;  that  the  plain- 
tiff might  have  been  justified  in  waiting  a 


Where  the  policy  provided  that  **if  the  Insured 
Bball  sustain  bodily  Injuries,  .  .  .  which  shall,  inde- 
pendently of  all  other  causes.  Immediately  and 
wholly  dlfable  and  prevent  him  from  the  prosecu- 
tion of  any  and  every  kind  of  business  pertaining 
to  bis  occupation,**  the  right  to  recover  was  re- 
stricted to  the  time  of  total  disability  *'from  the 
prosecution  of  any  and  every  kind  of  business  per- 
taiDinsr  to  his  occupation,"  and  the  submission  to 
the  Jury  on  the  theory  that  a  recovery  could  t)e  had 
where  the  insured  was  ^'rendered  wholly  unable  to 
do  his  accustomed  labor:  that  Is,  to  do  substantially 
all  kinds  of  his  accustomed  labor  to  some  extent,** 
was  error.  Saveland  v.  Fidelity  A  C.  Co.  b7  Wis.  174, 
58  Am.  Uep.  863.  In  this  case  the  plaintiff  was  con- 
fined to  bis  home  for  a  week,  and  afterwards  by 
means  of  great  f>zertion  was  enabled  to  iret  to  his 
buggy  and  superintend  a  small  part  of  his  business 
as  grocer. 

This  case  distinguished  the  case  of  Sawyer  v. 
United  States  Casualty  Co.  (Mass.)  8  Am.  L.  Keg.  N. 
6.  233.  for  the  reason  that  there  the  clause  was 
•'totally  disable  him  from  the  prosecution  of  his 
usual  employment.**  The  court  said  that  case 
*'never  reflciied  tiie  supreme  court  of  that  srate,  nor 
do  we  find  it  referred  to  in  any  8ut)8equent  case  in 
any  court."  and  it  followed  Hooper  v.  Accidental 
Death  Ins.  C^).  5  Hurlsr.  ft  N.  A46,  29  L.  J.  Ezch.  N. 
8.  340.  8  Week.  Kep.  618,  where  the  clause  was 
'^wholly  to  disable  him  from  following  his  usual 
business  occupation  or  pursuits.**  and  in  neither  of 
thckge  cases  was  the  language  of  the  policy  so  broad 
as  in  the  cane  at  bar. 

And  where  the  policy  had  the  clause,  **be  so 
bodily  and  physically  injured  as  to  be  immediately 
totally  and  conilnuously  disabled  from  doing  any- 
thing in  and  about  his  usual  occupation,*'  and  tbe 
assured  for  seven  weeks  went  to  his  office  in  a 
buggy  and  sat  for  an  hour  or  so  per  day  with  bis 
feet  propped  on  a  pillow,  opening  letters  and  dis- 
cussing business  but  was  disabled  from  performing 
many  of  bis  duties,  and  employed  an  extra  man, 
but  during  most  of  the  time  was  able  to  perform 
some  of  them,  it  was  held  that  the  court  was  not 
called  upon  to  determine  whether  or  not  to  bring 
the  insured  wuhin  the  terixM  of  the  policy;  it  should 
have  been  such  as  to  disable  him  from  doing  any 
and  everything  pertaining  to  his  occupation.  Globe 
Acci.  Ins.  Co.  v.  Helwig,  13  Ind.  App.  539. 

But  under  a  policy  insuring  against  loss  of  time 
resulting  from  bodily  injury  through  external,  vio- 

L.  li  A. 


lent,  or  accidental  means,  which  should  immedi- 
ately and  wholly  disable  him  "from  transacting 
any  and  every  kind  of  business  pertaining  to  bis 
occupation,**  defined  by  a  printed  manual  of  tbe 
company  providing  that  '*when  a  member  is  de- 
prived byraccidental  injury  covered  by  the  policy 
of  the  power  to  perform  substantially  all  the 
duties  of  the  occupation  under  which  he  is  insured, 
he  is  wholly  disabled  within  the  meaning  of  the 
policy  and  entitled  to  indemnity,**  a  recovery  was 
allowed  where  the  assured  oould  not  walk  without 
crutches  for  eight  or  ten  months  after  the  acci- 
dent, and  was  not  able  to  engage  in  any  manual 
labor  for  more  than  a  year  thereafter,  while  his 
regular  duties  were  to  buy  goods  of  agents  and  sell 
them  to  the  people,  and  repair  furniture  such  as 
chairs  and  tables,  also  to  trim  caskets  and  make  pic- 
ture frames,  although  it  appeared  that  after  his  in- 
Jury  he  was  dally  in  attendance  at  his  furniture  and 
undertaking  store,  with  the  exception  of  two  or 
three  days  immediately  after  the  injury,  and  that 
he  kept  the  books  of  tbe  company  which  were 
brought  to  him  for  that  purpose  during  tbe  whole 
lime  he  was  confined  at  the  house.  Baldwin  y* 
Fraternal  Acci.  Asso.  21  Miso.  124. 

And  this  case  further  held  that  where  the  manual 
of  the  company  stated  that  *'the  restrfttion  as  to 
occupation  applies  only  to  those  who  follow  such 
occupation  as  a  trade  or  means  of  livelihood,**  a 
clause  in  tbe  policy  providing  that  "members  of  a 
higher  classification  accidentally  mjured  while  en- 
gaged in  polo,  base-tmll  gnmes,  or  bicycling,  will 
receive  only  the  indemnity  us  herein  provided  for 
such  games.**  appliei  only  to  professionals  and  not 
to  a  man  riding  a  bicycle  from  his  plaoe  of  busi- 
ness to  his  dwelling  house. 

And  the  words  "absolutely  and  totally  disable 
him  from  the  prosecution  of  his  usual  employ- 
ment.** were  held  to  mean  "wholly  unable  to  do  his 
accustomed  labor:  that  is,  to  do  substantially  all 
kinds  of  his  accustomed  labor  to  some  extent.** 
"Substantially**  was  explained  as  follows:  "If  you 
find  that  at  a  certain  time  the  plaintiff  was  able  to 
do  all  such  work  to  such  extent  as  he  ordinarily 
was  accustomed  to  do,  then  bis  right  to  recover 
ceases,  although  you  may  find  he  was  still  unable 
to  perform  some  kinds  of  extraordinary  labor 
which  before  tbe  accident  he  sometimes  did.** 
Sawyer  v.  United  States  Casualty  Co.  'M«k8s.)  8  Am. 
L.  Reg.  N.  S.  233.  It  was  said  in  this  case  that  if  a 
farmer  was  able  to  milk  cows,  but  unable  to  do 
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reasoDable  time  after  receiving  the  letter  be- 
fore taking  action,  but  not  in  wailing  the  time 
he  did,  as  the  letter  held  out  no  hope  or 
promise  of  an  adjustment,  but  merely  asked 
that  an  opportunity  might  be  given  the  com- 
pany to  explain  why  liability  was  denied. 
This  clause  in  the  policy,  however,,  was  one 
which  could  be  waived  by  the  company.  It 
cannot  be  construed  as  a  limitation  fixed  by 
law.  While  the  plaintiff  was  not  bound  to 
wait  before  bringing  suit,  yet  it  is  apparent 
that  he  did  wait  at  the  request  of  the  com- 
panv.  He  testified  that  the  reason  he  did  not 
begin  his  action  within  the  twelve  months 
was  because  of  the  receipt  of  the  letter  of  July 
2.  Such  clauses  in  policies  of  insurance, 
while  held  valid  as  contracts,  may  be  waived 
by  the  company.  The  law  does  not  favor 
clauses  of  limitation  in  policies  of  insurance, 
and  they  are  strictly  construed,  and  it  does  not 
require  the  positive  act  of  the  company  induc- 
ing postponement;  but  where  the  evidence  is 
coonicting,  the  question  of  waiver  is  one  for 


the  jury.  We  think,  however,  in  this  case, 
that  there  is  no  conflict  in  the  evidence,  and 
that  the  letter  was  positive  in  its  terms,  nskmg 
that  the  matter  be  allowed  to  rest  until  the  ad- 
juster of  the  company  could  see  the  plaintiff 
or  his  attornevs.  As  'was  said  in  Boneufant  v. 
American  F,  Ins.  Co,  76  Mich.  658:  **  For- 
feiture is  not  favored  either  in  law  or  equity, 
and  a  provision  for  it  in  a  contract  will  be 
strictly  construed,and  courts  will  find  a  waiver 
of  it  upon  slight  evidence,  when  the  equity  of 
the  claim  is,  under  the  contract,  in  favor  of 
the  assured."  See  also  Lymi  v.  Tratelers*  Ins. 
Go.  65  Mich.  146,  54  Am.  Rep.  854:  and  casea 
there  cited;  Peoria  M.  <fe  F.  Ins.  Co.  v.  Hall, 
12  Mich.  202;  2  May,  Ins.  §  488;  German  F. 
Ins.  Co.  V.  Carrow,  21  111.  App.  631 ;  TJiompson 
V.  Phenix  Ins.  Co.  136  U.  S.  287.  84  L.  ed.  408. 
It  is  next  contended  that  the  plaintiff's  own 
evidence  and  the  evidence  of  his  attending 
physician  does  not  support  the  finding  that  he 
was  totally  disabled  in  the  sense  intended 
by  the  policy,  and  that  the  court  should  so 


other  work,  be  could  recover,  and  that  if  a  mer- 
chnot  could  post  bis  books  at  home,  but  was  unable 
to  attend  his  place  of  business,  he  could  recover. 

lY.  Ability  to  work  in  other  occupation. 

The  effect  of  a  disability  when  tbe  insured  is  still 
able  to  work  in  some  other  occupation  depends  on 
tbe  terms  of  the  contract  ^^efininir  tbe  disability. 

Under  a  benefit  association  article  witb  tbe  clause 
^'totally  and  permanently  disabled  from  following: 
bis  or  ber  usual  occupation,**  defined  by  another 
section  of  tbe  article,  to  be  "such  a  permanent  and 
disablinfrplckness  as  sball  render  tbe  member  help- 
less to  tbe  extent  of  permanently  preventing  tbe 
member  from  followingr  any  occupation  whereby 
he  or  she  can  obtam  a  llTelihood,"  an  answer  which 
set  up  that  tbe  insured  was  able  to  follow  occupa- 
tiODS  which  were  not  of  a  like  cbaracter  as  that  of 
a  barber,  which  was  the  plalntiff^s  occupation,  was 
held  to  be  a  Krood  answer.  Alt)ert  v.  Order  of 
Chosen  Friends,  34  Fed.  Rep.  7a. 
%^**Total  inability  to  laboj,"  contained  in  the  con- 
stitution and  by-laws  of  a  railroad  relief  associa- 
tion the  object  of  which  was  to  relieve  its  members 
during  the  time  when  they  were  unable  to  work  by 
reason  of  injury  or  sickness,  was  held  to  mean  that 
If  a  member  was  injured  in  such  a  way  that  be 
could  no  longer  earn  a  livelihood  at  tbe  particular 
labor  at  wMch  be  was  employed  at  tbe  time  of  tbe 
accident,  yet  was  capable  of  eaminfr  as  much  or 
more  money  in  some  other  employment,  it  was  not 
tbe  object  of  the  association  tbat  he  should  remain 
Idle  and  draw  benefits  all  his  life.  It  was  held  tbat 
a  recovery  could  not  be  had  where  a  railroad  em- 
ployee bad  bis  arm  cut  off  and  was  taken  back  in 
tbe  employ  of  the  railroad  about  two  months  after 
the  accident  and  remained  until  a  second  discharge, 
tbe  first  of  which  was  for  drunkennesfi,  and  tbe 
second  for  inattention  to  his  duties.  Baltimore  & 
O.  Employees  Relief  Asso.  v.  Post,  122  Pa.  SOT,  2  L. 
R.  A.  44. 

Under  a  policy  classing  the  assured  as  **a  retired** 
which  might  be  assumed  to  mean  "'gentleman," 
and  providing  for  Injury  which  sball  ^'wholly  dis- 
able and  prevent  him  from  tbe  prosecution  of  any 
and  every  kind  of  business  pertaining  to  tbe  occu- 
pation under  which  be  receives  membersbip,**  a 
recovery  was  denied  where  the  injury  was  re- 
ceived while  operating  a  buzz  saw  and  tbe  assured 
was  required  to  carry  the  hand  in  a  sling  depriving 
him  of  tbe  use  of  the  same  to  a  greater  or  lees  ex- 
tent during  a  period  of  some  montbs.  Tbe  court 
said:  ''Can  it  be  said  tbat  a  man  with  his  hand  in 
■  sling,  and  suffering  a  degree  of  discomfort  from 
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a  painful  wound  in  tbat  member,  is  wholly  disabled 
and  prevented  from  the  prosecution  of  every  kind 
of  business  pertaining  to  tbe  condition  of  a  retired 
gentleman,**  adding  tbat  be  might  still  keep  an 
eye  upon  his  Investments,  collect  and  disburse  his 
income,  attend  the  meeting  of  the  board  of 
directors,  superintend  repairs  of  his  property. 
Operating  a  buzz  saw  was  not  deemed  incident  to 
the  occupation  or  condition  of  a  retired  gentle- 
man. Knapp  V.  Preferred  Mut.  Acci.  Asbo.  63 
Hun,  84. 

But  under  a  policy  providing  '^'for  the  immediate 
continuous,  and  total  loss  of  such  business  time  as 
may  result  from*  bis  injuries,**  where  the  plaintiff 
was  insured  as  a  railroad  employee  and  the  pre- 
mium was  pa  Id  by  an  order  on  the  railroad  company 
and  the  policy  recited  tbat  the  insured  'Ms  by 
occupation  local  fireman  under  dasfrificaiioo  en* 
gineers.**  it  was  held  that  the  company  was  liable 
where  tbe  Injury  only  disabled  the  assured  and 
prevented  him  from  following  his  occupation  and 
performing  bis  duties,  and  resulted  in  a  totol  loss  of 
bis  business  time.  Tbe  reference  in  the  policy  to 
*'tbe  loss  of  such  business  time**  was  to  the  occupa- 
tion of  the  assured  and  tbe  loss  of  time  in  such 
businefs,  meant  tbe  loss  of  time  in  the  busfnen  of 
a  fireman,  and  did  not  refer  to  oth^^r  pursuits. 
Pennington  v.  Pacific  Mut.  L.  Ins.  Co.  86  Iowa,  46S. 

This  distinguishes  tbe  case  of  Lyon  v.  Railway 
Pass.  Assur.  Co.  46  Iowa,  631,  as  in  tbat  case  the  obli- 
gation provided  against  disability  *'from  tbe  trans- 
action of  all  kinds  of  business.** 

And  under  a  policy  providing  for  indemnity 
''should  a  member  become  disabled  from  following 
bis  usual  or  some  other  occupation,**  a  brakeman. 
wbose  foot  was  crushed  by  the  cars  and  wan  after- 
wards amputated,and  wbich  rendered  him  unable  to 
follow  tbe  work  of  a  brakeman,  but  who  afterwards 
obtained  employment  by  tbe  company  in  watching 
a  tower  and  in  watching  a  milk  oar.  could  recover. 
It  was  held  that  the  expression  ''some  other  occupa- 
tion** was  not  the  equivalent  of  "all  other  occupa- 
tions.** It  was  further  held  that  this  clause  meant 
tbat  a  recovery  could  be  bad  if  tbe  assured  was  dis- 
abled from  following  bis  "usual  occupation** caused 
by  an  injury  received  while  engaged  in  bis  usual 
occupation.  Neill  v.  Order  of  United  Friends,  78 
Hun,  255. 

Under  a  certificate  by  which  tbe  applicant  made 
the  constitution  of  the  society  the  basis  of  the  con- 
tract, and  which  provided  tbat  "a  total  or  perma- 
nent disability  to  perform  or  direct  any  kind  of  la- 
t>or  or  business  .  .  .  shall  entitle  a  member  holding 
a  certificate  of  endowmentso  disabled  •  •  •  to  tba 
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have  iDStructed  the  jury.  The  policy  pro- 
Tides  an  indemDity  of  the  sum  of  $50  per 
week  "against  loss  of  time  not  exceed iog 
twenty  six  cooserunve  weeks,  resnltiDg  from 
bodily  injuries  effected  during  the  term  of 
this  InsuraDce,  tbrouffh  external,  violent,  and 
accidental  means,  which  shall,  independently 
of  all  other  causes,  immediately  and  wholly 
disable  and  prevent  him  from  prosecuting 
any  and  every  kind  of  business  pertaining  to 
his  occupation  above  stated."  Upon  this 
point  the  plaintiff  testified  substantially  that 
the  fall  entirely  disabled  his  arm  to  the  shoul- 
der, and  that  it  remained  in  that  condition  ten 
weeks;  that  his  business  consisted  generally  in 
personal  security  loans,  and  that  during  that 
time  he  did  do  business  at  all;  that  he  could 
not  dress  himself  without  help,  and  that  he 
bad  help  during  the  whole  time;  that  he  did 
Dot  do  any  work  or  business  during  that 
time,  but  had  a  man  to  do  it  for  him;  that  he 
went  to  his  office  every  day  for  a  short  time, 
but  was  unable  to  do  any  kind  of  work.    We 


find  nothing  in  the  record  which  shows,  or 
tends  to  show,  from  the  testimony  of  the 
plaintiff  or  his  attending  physician,  that  the 
plaintiff  was  not  totally  disabled  from  at- 
\  tending  to  and  prosecuting  any  and  every 
kind  of  business  pertaining  to  his  occupation. 
At  leasti  it  was  a  question  for  the  jury  to  de- 
termine, and  the  court  submitted  it  in  these 
words:  *'  I  think  that  a  fair  interpretation  of 
that  clause  is,  not  that  he  must  be  so  dis- 
abled as  to  prevent  him  from  doi/ig  an}  thing 
pertaining  to  the  business,  but  that  he  must 
be  wholly  disabled,  so  as  to  prevent  him  from 
doing  any  and  every  kind  of  business  per- 
taining to  his  occupation;  not  that  he  mi&:ht 
do  some  one  thing  in  regard  to  it,  but  that  he 
must  be  wholly  disabled,  so  as  to  prevent  him 
from  doing  any  and  every  kind  of  business 
pertaining  to  that  occupation.  I  submit  to 
you  as  a  question  of  fact  to  find  whether  he 
was  so  disabled,  and  for  what  length  of  time, 
under  this  policv."  In  the  case  oT  Young  v. 
Travelers^  Ins,  Co,  80  Me.  244,  a  policy  in  the 


payment  of  one  half  of  the  endowment  to  which 
be  would  be  entitled  at  death"  an  amendment 
providing  that  **a  member  who  by  reason  of  a  dis- 
ability Incurred  after  admiFBioo  to  endowment 
membership,  becomes  unable  to  direct  or  perform 
the  kind  of  business  or  labor  which  be  has  always 
followed,  and  by  which  alone  be  can  thereafter 
earn  a  livelihood,  shall  be  deemed  entitled  to  dls- 
abilliy  benefltf,**  was  held  to  apply,  and  a  recovery 
was  hard,  where  a  switchman  was  totally  disabled 
from  performing  the  duties  of  a  switchman  upon 
the  railroads  In  which  for  many  years  he  had  been 
enfraged.  It  was  held  that  ^^whetber  he  can  now 
«arn  a  livelihood  by  some  other  business  was  a 
question  of  fact  which,  bad  it  not  been  waived, 
ehould  have  been  submitted  to  the  jury."  In  this 
case  the  hand  was  Injured  in  coupling  cars,  which 
oeceseitated  the  amputation  of  the  flnirersofthe 
riKht  hand.  Hutchinson  v.Sup,reme  Tent  K.  of  M. 
of  the  World,  68  Hun,  R56. 

In  this  case  It  was  said  that  total  disability  '"must 
be  determined  from  the  facts  and  circumstances 
disclosed  In  each  caM.  That  which  wouldibe  tota' 
dtfabllity  In  one  case  might  not  be  in  another. 
The  loss  of  a  hand  by  a  lawyer  might  interfere 
but  slightly  in  the  transaction  of  his  business,  or  In 
the  performance  of  his  work,  whilst  to  a  man  who 
bad  learned  a  particular  t  rade,  by  which  he  had  al- 
ways earned  his  living,  and  was  entirely  ignorant 
of  all  other  trades  or  business,  it  might  prove  to 
be  a  much  more  serious  disability.  Ordinarily, 
the  loss  of  the  fingers  of  the  hand  does  not  consti- 
tute total  disability  from  the  performance  of  any 
kind  of  labor  or  business." 

Under  a  contract  with  the  words  ''totally  alid 
permanently  disabled  from  following  his  or  her 
usual  occupation,'*  where  an  illiterate  laborer  was 
ruptured  requiring  so  large  a  truss  that  it  could 
not  be  worn  without  great  danger  of  serious  in- 
Jury,  it  was  held  that  In  determining  whether  the 
plaintitr  was  disabled  to  such  an  extent  as  to  pre- 
vent him  from  pursuing  some  other  avocation  in 
which  be  could  earn  a  livelihood,  his  former  oc- 
cupation, his  education  and  business  experience, 
his  natural  abilities,  and  bis  age  should  be  consid- 
ered. McMahon  v.  Supreme  Council  O.  of  C.  F.  54 
Mo.  App.  408. 

Bee  also  Gahagan  v.  Morrisey,  6  Fa.  Dlst.  R.  135, 
ii^ra,  V.  b. 

y.  JHMbUity  of  particular  memben, 

a.  Eye". 
A  contract  of  a  benevolent  society  providing 
that  ''^member  who  shall  find  himself  incapable 
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of  working  by  reason  of  sickness  or  accident*  shall 
receive," applied  to  total  blindness  resulting  from 
an  accident  to  one  eye,  which  Injury  gradually 
extended  to  the  other  eye.  Mog6  v.  8oci6t6  de 
BienfHisance  St  Jean  Baptiste,  187  Mass.  298,  35  L. 
R.  A.736. 

And  under  a  policy  defining  **permanent  total 
disability"  to  be  **a  complete  and  Irrevocable  loss  of 
sight  in  both  eyes," and  "permanent  partial  disabil- 
ity" to  be  ^*a  complete  and  irrevocable  loss  of 
sight  In  one  eye,"  where  the  assured  had  only  one 
eye  at  the  time  of  obtaining  the  policy,  which  fact 
was  known  to  the  agent,  and  he  afterwards  lost 
the  siirht  of  the  other  eye,  this  was  held  to  be  ''a 
complete  and  irrevocable  loss  of  sight  in  both 
eyes."  and  a  total  disability.  Bawden  v.  London, 
E.  &  G.  Assur.  Co.  [18^  2  Q.  B.  584. 

So.  where  the  certificate  provided  that  in  case  of 
permanent  disability  by  the  loss  of  both  eyes  the 
company  will  pay  for  the  *i»tal  and  permanent  loss 
of  the  sight  of  both  eyes  the  whole  of  the  principal 
sum  named,"  the  company  was  liable,  although  the 
insured  had  but  one  eye  at  the  time  of  the  applica- 
tion, which  fact  was  not  stated  in  his  application 
but  was  known  to  the  soliciting  and  general  agent. 
Tt  was  held  that  there  was  no  doubt  that  the  policy 
was  taken  under  the  belief  that  the  words  ''total 
and  permanent  loss  of  the  sight  of  l>oth  eyes"  were 
equivalent  to  the  loss  of  eyesight.  Humphreys  v* 
National  Ben.  Aaso.  139  Pa.  264, 11  L.  R.  A.  564. 

But  a  recovery  was  denied  for  a  total  and  per- 
manent loss  of  one  eye  where  the  by-law  providing 
for  such  disability  was  not  adopted  until  some  time 
after  the  insurance  was  effected,  and  it  was  not 
pleaded  or  proved  that  a  similar  by-law  was  in  ex- 
Istence  when  the  policy  was  issued.  It  was  further 
held  that  the  finding  of  facts  that  there  was  such  a 
by-law  at  the  time  of  incorporation,  which  was  not 
sustained  by  pleading  or  proof,  did  not  avalL 
Maynard  v.  Locomotive  Engineers*  Mut.  L.  &AccU 
Ins.  Asso.  14  Utah,  458. 

b.  HandA. 

Where  the  policy  provided  for  loss  of  time  **from 
any  one  injury  for  other  than  injuries  resulting  In 
the  loss  of  one  or  both  hands,  feet,  or  eyes,  causing 
immediate,  continuous,  and  total  disability;  or  if 
such  injuries  shall  cause  the  loss  of  one  foot  or  one 
band,  within  ninety  days  will  pay  such  member 
$r)85,"  the  question  whether  the  tearing  off  of  three 
fingers  wholly  and  a  part  of  the  other,  and  cutting 
the  band  and  destroying  the  Joint  of  the  thumb, 
was  the  less  of  one  hand."  causing  immediate,  con. 
tlnuous.  and  total  disability  of  the  same  within  the 
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eract  language  of  tbia  policy  waa  cooaidcred 
by  the  supreme  court  of  Maine.  That  court 
used  this  illuslratloc:  "Suppose  a  barber, 
wbo  can  use  his  razor  and  shears  in  hia  right 
baud  only,  and  can  use  hia  left  to  wipe  his 
customer's  face,  comb  and  dress  his  hair  and 
receive  pay  and  make  change,  by  an  accident 
is  wholly  deprived  of  the  use  of  bis  right 
hand  so  that  he  can  neither  shave  hia  cus- 
tomer nor  cut  his  hair;  can  it  be  said  that  he 
is  not  v^holly  disabled  from  prosecuting  of  bis 
business  as  a  barber?"  It  was  held  by  that 
court  that  there  is  a  difference  between  being 
able  to  perform  any  part  of  his  busioess  and 
any  and  every  kind  of  business  pertaining  to 
his  occupation.  If  this  language  In  tlie  policy 
is  ambiguous  and  susceptible  of  two  consttuc- 
tions,  then  the  question  must  be  solved  in 
favor  of  the  insured:  for  it  is  well  settled  in 
this  state  that  where  a  stipulation  or  exception 
to  a  policy,  emanating  from  the  insurer  is 
capable  oi  two  meanings,  the  one  is  to  be 
adopted  which  is  the  most  favorable  to  the 
insured;  and  it  should  be  framed  with  such 


deliberate  care  that  no  form  or  expreaaion  by 
which,  on  the  one  hand,  the  pnrly  assured 
can  be  cau|>ht.  or  \>y  which, on  the  other,  the 
company  can  be  cheated,  should  lie  found  on 
ti)e  lace'of  it.  I'ttej'  v.  2'ranUrt*  Irs.  Co,  C5 
Mich.  54^;  (^rond  Rapids  Etectrie  Lights  P, 
Co.  V.  Fidelity  d-  C.  Co,  (Mich.)  8  Det  L.  N. 
6C9. 

It  is  further  contended  that  the  attending 
phTsician  having  testified  that,  in  treating  tbia 
dis'location,  he  discovered  that  the  plaintiff 
had  sustained  an  injury  at  some  time  to  that 
shoulder,  which  pioduced,  as  he  called  it, 
"traumatic  rheumatism,"  and  a  part  of  the 
pain  WHS  due  to  that,  therefore  the  company 
should  not  be  railed  upon  to  pay  for  an  injury 
the  inconvenience  of  which  tesulicd  partly 
and  indirectly  from  disease  or  bodily  infirmity 
previously  existing.  We  think  that  question 
was  fully  and  fairly  submitted  to  the  juiy  and 
need  not  be  discussed. 

The  judgment  mil  be  affirmed. 

The  other  Justices  concur. 


meanlDfr  of  the  contnict  of  insurance,  was  a  ques- 
tion of  fact  tor  the  Jury,  who  found  that  such  loss 
of  the  band  was  entire.  The  court  said  that  if  the 
band  was  injured  eo  as  to  become  useless  as  a  band 
the  defendant  became  liable  for  its  use  under  the 
contract.  Lord  v.  American  Mut.  Ac(fi.  Asso.  89 
Wi8.19.26L.K.  A.741. 

In  Sneck  v.  Travelers'  Ins,  Co.  81  Hun.  831,  un- 
der a  poilcy  providlngr  indemnity  for  injuries  *if 
loss  by  severance  of  one  entire  hand**  should  re* 
sulr,  where  the  plaintiffs  band  was  cut  off  three 
fourths  of  an  inch  back  of  the  knuckle  joint  and 
just  back  of  tbe  second  bone  of  the  thumb,  it  was 
held  that  to  brinir  the  case  within  the  piovieions  of 
the  question  **the  loss  must  be  of  the  entire  band. 
Of  course  this  means  substantially  the  entire  hand, 
both  in  respect  to  its  structure  and  its  use.  Id  this 
case  upon  tbe  undisputed  evidence,  there  was  not 
such  a  iocs  in  either  respect." 

But  on  a  subsequent  appeal  in  the  same  case  r88 
Hun.  94\  after  plaintiff  had  testified  substantially 
that  he  had  no  use  of  the  injured  member  as  a 
hand,  and  never  had  since  the  accident,  althougrh 
HdmittiDfT  that  upon  the  former  trial  be  had  prob- 
ably testlQed  that  he  could  use  it  to  place  under 
and  against  objects  for  the  purpose  of  liftinir  and 
pusbingr.  It  was  held  that  **the  term  'entire  hand* 
is  to  be  taken  in  its  general  acceptation  and  ordi- 
nary meanin^r.**  The  court  said  that  "it  would  seem 
to  be  an  extremely  narrow  and  technical  construc- 
tion of  this  contract  to  say  that  only  a  physical  re- 
moval of  every  particle  of  that  portion  of  the  hu- 
man anatomy  known  as  the  band  would  entitle 
tbe  insured  to  recover  under  the  clause  of  the  pol- 
icy now  under  consideration."  And  it  was  held 
that  the  trial  court  erred  In  holdinfr  that  the  plain- 
tiff had  not  suffered  the  loss  "by  sevenince  of  one 
entire  hand,"  and  in  holding  that  he  was  not  en- 
titled to  recover.  (This  in  effect  overrules  tbe 
prior  decision.) 

Under  a  policy  providing  for  indemnity  for  *Mos8  ' 
of  a  hand  at  and  above  tbe  wrist  joint"  tbe  Insured 
**shall  be  considered  totally  disabled."  It  was  held 
that  the  loss  of  the  use  of  the  hand  was  covered  by 
the  policy,  and  a  recovery  was  allowed  although 
tbe  insured  was  afterwards  employed  by  the  com- 
pany in  another  line  of  work  as  a  yard  switchman. 
Gahagan  v.  Morrisey,  6  Pa.  DIst.  R.  135.  ' 

A  recovery  was  allowed  where  a  bank  cashier  ! 
lost  his  band  by  falling  against  a  band  saw  some 
time  after  be  had  used  the  same,  which  injury  was  ' 
claimed  to  have  been  caused  by  stepping  on  some- ' 
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thing  and  stumbling  and  falling  against  tbe  saw, 
Tbe  instructions  were  to  the  effect  that  under  m 
clause  providing  that  '*the  member  is  requiied  and 
agrees  to  use  all  due  diligence  for  his  personal 
safety  and  protection/*  no  recovery  could  be  had 
if  the  Insured  was  negligent,  and  that  under  a 
clause  that  the  insurance  shall  not  cover  '^volua- 
tary  exposure  to  unnecessary  danger"  the  mem- 
ber's going  into  a  planing  mill  was  not  such  an 
exposure,  but  that  whether  such  an  exposure  took 
place  in  the  mill  was  a  question  for  tbe  jury.  The 
jury  were  also  instructed  that  under  a  clause  pro* 
viding  that  the  certitlCHte  should  t)e  void  "as  to  ail 
accidents  occurring  [to  tbe  insured]  when  engaged 
in  any  profession,  employment,  or  exposure  not 
[herein]  rated  .  .  .  as  a  preferred  occupation,"  if 
the  injury  occurred  while  be  was  in  the  act  of  using 
the  saw  and  such  act  was  incident  to  his  ordinary 
avocation  he  still  could  recover,  and  that  he  would 
not  change  his  avocation  by  doing  an  occasional 
act  connected  with  some  other  avocation.  Tbe 
Jury  were  also  instructed  that  if  tbe  plaintiff  vol- 
untarily exposed  himself  to  unnecessary  danger 
he  could  not  recover.  Hess  v.  Preferred  Maaonlo 
Mut.  Acoi.  Asso.  (Mich.)  8  Det.  L.  N.  906. 

In  Travelers'  Ins.  Co.  v.  Snowden,  ifi  Neb.  249, 
where  a  stock  driver  loat  bis  hand  in  attempting  to 
climb  on  a  train,  the  question  was  whether  the 
clause  of  the  policy  providing  against  '^voluntary 
exposure  to  unnecessary  danger,  entering  or  try- 
ing to  enter  or  leave  a  moving  conveyance  usiny 
steam  as  a  motive  power,"  prevented  a  recovery. 

For  loss  of  hand,  see  also  Hutchinson  v.  Supreme 
Tent,  K.  of  M.  of  tbe  World,  68  Hun,  36&. 

cFtet, 

Under  a  policy  with  the  clause  **8ufferB  tbe  lose 
of  tbe  entire  sight  of  both  eyes,  or  the  loss  of  two 
entire  hands  or  two  entire  feet,  or  one  entire  hand 
or  one  entire  foot,"  it  was  neld  that  an  Injury  from 
a  bullet  in  the  spine  producing  an  immediate  and 
total  paralysis  of  the  lower  part  of  his  body,  and 
entirely  destroying  the  use  of  both  feet  was  a  loes 
of  two  entire  feet  within  tbe  meaning  of  tbe  pol- 
icy. Sheanan  v.  Pacific  Mut  L.  Ina.  Co.  88  Wis. 
507.  9  L.  R.  A.  684. 

But  no  recovery  was  allowed  under  a  policy  pro- 
viding for  injuries  which  shall  ''wholly  disable  and 
prevent  him  from  the  prosecution  of  any  and 
every  kind  of  business  pertaining  to  the  oocupa- 
tlon,"  and  providing  for  permanent  partial  dis- 
ablement, trtz.,  the  loss  of  one  foot,  where  the  In- 
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*Tbe  defendant  insured    the   plaintilT 

ftffalnst  I088  of  time  effected  tbrouffh  external, 
violent  and  accidental  injuiiea  '*wbol1y  and  con- 
tinuously dirabllnff  bim  from  traosactinfr  any 
and  every  kind  of  busineas  pretaining  to  bis  00- 
cupation  of  merchant."    Hdd: 

1*   That  the  evidence  Jiisitifled  the  Jury 

in  flndinir  tbat  he  was  ''wboUy  disabled**  within 
the  meaning  of  the  policy. 

8.  Total  disabilit  J*  does  not  mean  abso- 
lute physical  inability  to  transact  any  kind 
of  business  pretainlnff  to  the  occupation  of  mer- 

*Headnotes  by  MitchelIs  J. 


chant.  It  is  sufficient  if  his  injuries  were  such 
that  common  care  and  prudence  required  bim  to 
desist  from  transacting  any  such  business  in  or- 
der to  effectuate  a  cure. 

8.  Inability  to  te*ansact  some  kinds  or 
branches  of  business  pertaining  to  bis  oc- 
cupation as  mercbant  would  not  coustitute  total 
disability  within  the  meaning  of  the  policy,  pro- 
vided be  was  able  to  transact  otber  kinds  or 
brancheaof  business  pertaining  to  such  occupa- 
tion. 

4.  But  ability  to  occasionally  perform 
some  triTial  or  unimportant  act  con- 
nected witb  some  kind  of  business  pertaining  to 
such  occupation  would  not  render  bis  dirabiUty 
partial,  instead  of  total,  provided  he  was  unable 
to  substantially,  or  to  some  material  extent, 
transact  any  kind  of  business  pertaining  to  such 
occupation. 

6*  The  fiaet  that  he  oecasionaily  per- 
formed some  act  connected  with  his 
business  as  a  mercliant  would  not  necessarily 


sured  was  severely  and  painfully  Injured,  and 
without  artificial  support  would  probably  become 
helpless  and  unable  to  use  bis  limbs  from  paralysis 
of  spinal  nerves  affecting  a  foot,  but  witb  the  use 
of  a  plaster  jacket  the  foot  could  be  used  con- 
stantly. Stevers  v.  People's  Mut.  AccL  Ins.  Asso. 
IfiO  Pa.  132.  16  L.  R.  A.  446. 

And  under  a  clause  providing  for  compensation 
for  "one  entire  band  and  one  entire  foot"  no  re- 
covery could  be  had  for  the  loss  of  one  foot  where 
the  assured  did  not  also  lose  one  hand.  Gentry  v. 
Standard  Life  ft  Acci.  Ins.  Co.  (G.  P.)  6  Ohio  Dec  114. 

VI.  Lunacy. 

Under  the  rules  of  a  friendly  society  providing 
tbat  be  shall  receive  eight  shillings  per  week  dur- 
ing any  sickness  or  accident  that  may  befall  him, 
and  another  rule  providing  for  a  member  sending 
a  certificate  if  bis  illness  should  continue  fur  more 
than  a  month,  and  another  tbat  when  any  member 
faih  sick  be  shall  send  a  written  report  to  the  stew- 
ard, where  the  society  was  formed  under  18  A 
19  Vict.  chap.  63,  J  9,  subs.  2,  providing  for  the  re- 
lief or  maintenance  of  members  in  old  age.  sick- 
ness, or  widowhood,  it  was  held  tbat  lunacy  was 
the  effect  of  a  diseased  mind  or  body,  ;  nd  should 
come  within  the  meaning  of  sickness.  Burton  v. 
Eyden.  28  L.  T.  N.  S.  408,  H  R.  8  Q.  R  28S,42L.  J.  M. 
a  N.  8.  US,  21  Week.  Kep.  603. 

VIL  Sicknem. 

Under  a  clause  providing  against  ''falling  sick" 
a  recovery  was  not  allowed  where  the  incapacity 
resulted  from  old  age.  Dunkley  v.  Harrison,  56  L. 
T.  N.  S.  660. 

But  see  next  subdivision  as  to  old  age. 

And  the  provision  in  a  constitution  and  by-laws 
of  a  benefit  society  allowing  benefits  **in  case  of 
iickoess"  and  providing  that  *'wben  any  member 
takes  sick"  he  shall  be  entitled  to  such  bene- 
fits, *ir  it  be  so  tbat  he  is  not  able  to  attend  to  his 
dally  labor,**  was  held  not  to  include  a  case  of  a 
permanent  bodily  injury  which  did  not  affect  the 
general  health  of  the  person,  m  this  case  the  in- 
sured was  crippled  as  to  one  leg,  and  was  ''unable 
to  perform  severe  manual  labor,  and  in  all  prob- 
ability will  forever  continue  to  be  unable  to  per- 
form the  duties  of  a  coachman  or  to  perform 
severe  manual  labor.**  This  was  held  not  to  be 
sickness.  Kelly  v.  Ancient  Order  of  Hibernians,  9 
Daly,  289. 

And  no  recovery  was  allowed  for  sickness  where 
88  L.  R.  A. 


the  policy  provided  "for  confinement  to  the  bed, 
caused  by  sickness  in  the  sum  of  $6.40  per  week,** 
where  the  insured  was  confined  to  the  bed  only  one 
day.    Grainor  v.  Sr.  Lawrence  L.  Asso.  21  Misc.  27. 

But  the  term  ^'sickness"  was  held  to  apply  where 
the  insured  became  affected  with  lunacy,  which 
was  held  to  be  the  effect  of  a  diseased  mind  or 
body.  Burton  v.  Eyden.  28  L.  T.  N.  8. 408,  L.  R.  8 
Q.  B.  295,  42  L.  J.  M.  C.  N.  S.  115,  21  Week.  Rep.  603. 

In  Dodds  v.  Canadian  Mut.  Aid  Asso.  19  Ont.  Rep. 
70,  it  was  said  that  total  disability  might  arise  from 
various  causes,  such  as  illness, 

Vni.  (Magt. 

Where  the  disability  was  caused  by.broncbitis 
and  asthma  aggravated  by  old  age,  it  was  held  that 
''the  words  'total  disability*  used  in  the  certitlcate 
are  there  used  without  any  limitation  whatever, 
either  as  to  the  duration  of  the  disability,  or  as  to 
the  cause  from  which  it  shall  arise,  or  as  to  the 
doing  of  what  there  shall  be  the  disability.  Total 
disability  may  be  temporary  or  it  may  be  perma- 
nent; it  may  arise  from  various  causes,  such  as  ill- 
ness, old  age.  or  accident;  and  there  may  be  total 
disability  to  do  some  things  and  not  others.  Con- 
struing, however,  the  words  'total  disability*  used 
in  the  certificate  to  mean  permanent  total  disabil- 
ity or  total  disability  for  life,  the  evidence  showed 
beyond  dispute  tbat  the  plaintiff  was  totally  dis- 
abled permanently  and  for  life  from  doing  manual 
labor.**  Dodds  v.  Canadian  Mut.  Aid  Asso.  19  Ont. 
Rep.  70. 

dnder  a  rule  of  a  friendly  society  providing 
tbat  a  member  "falling  sick,  lame,  or  blind,  or  being 
otherwise  disabled  from  work,  shall  be  entitled  to 
receive  relief  for  and  during  sixteen  weeks,  if  hia 
illness  continues  so  long,**  a  memlier  could  not 
recover  where  his  incapacity  resulted  from  old  age. 
Dunkley  v.  Harrison,  56  L.  T.  N.  8. 660. 

Grantham,  J.,  said  that  if  physical  sickness  wai 
produced  by  old  age  it  might  be  different. 

IX.  DeatK 

Under  a  policy  providing  for  weekly  indemnity 
in  respect  to  bodily  injuries  effected  through  ex- 
ternal, violent,  or  accidental  means,  and  also  stip- 
ulating that  in  case  of  death  the  company  win  pay 
the  principal  sum  where  the  injured  was  killed  in- 
stantly, no  recovery  could  be  bad  for  indemnity 
for  disability,  as  death  was  not  the  kind  of  disabil- 
ity to  which  the  policy  referred.  Hall  v.  Amerlcao 
Employers*  Liability  Ins.  Co.  96.  Oa.  418. 


See  also  48  L.  R.  A.  80. 
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prove  that  he  was  not  totally  disabled  within  the 
meaning  of  the  policy.  The  frequency  and  na- 
ture of  these  acts  would  ordinarily  be  for  the 
consideration  of  the  Jury  in  determinintr  whether 
he  was  totally  disabled  as  above  defined. 

(June  16. 1007.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Fillmore  County  deny- 
ing a  motion  for  a  new  trial  after  verdict  in  fa- 
vor of  plaintiff  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  an  accident 
insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  A.  Fosness*  MeConnel  ft 
Schweiser,  and  Burdett  Thayer  for  ap- 
pellant. 

Messrs.  C.  D.  Allen  and  Gray  ft  Thomp- 
son for  respondent. 

Hitchellt  J.,  delivered  the  opinion  of  the 
court: 

The  defendant,  an  accident  insurance  com- 
pany, issued  its  policy  to  plaintiff,  whereby  it 
insured  him  as  a  merchant  by  occupation,  un- 
der classification  preferred,  '*in  the  sum  of  $25 
per  week,  against  loss  of  time  not  exceeding 
twenty  six  consecutive  weeks,  resulting  from 
bodily  injuries  effected  through  means  aforesaid 


[external,  violent,  and  accidental]  wholly  and 
continuously  disabling  sa>d  member  from  trans- 
acting any  and  erei'y  kindof  business  pertaining 
to  the  occupiUion  above  stated."  Plaintiff  alleged 
that  on  May  21,  1895,  and  during  the  life  of 
the  policy,  he  was  accidentally  thrown  from  his 
bicycle,  and  violently  thrown  forward  on  his 
face,  thereby  dislocating  the  thumb  of  his  right 
hand,  breaking  loose  some  of  bis  teeth,  and  so 
injuring  or  jarring  his  head  and  neck  as  to  af- 
feet  his  spine  and  nerves  to  such  an  extent  as 
to  produce  severe  nervous  prostration,  by  rea- 
son of  which  injuries  he  was  wholly  and  con- 
tinuously disabled  from  transacting  any  and 
every  kind  of  business  pretaining  to  his  occu- 
pation as  a  merchant  for  seventeen  weeks. 
The  principal  contest  is  as  to  the  construction 
of  that  part  of  the  policy  which  we  have  ital- 
icized, and  particularly  the  term  '^wholly  dis- 
abled." Accident  insurance  being  of  compara- 
tively recent  origin,  the  policies  do  not  seem  to 
have  acquired  any  settled  form,  and  the  deci- 
sions construing  them  are  comparatively  few, 
and  do  not  seem  to  have  agreed  on  any  very 
definite  meaning  to  be  given  to  the  term  "total 
disability."  Such  authorities  as  there  are  will 
be  found  quite  fully  cited  in  Bacon,  Ben.  Soc. 
§  501,  and  ISiblack,  Mut.  Ben.  Soc.  §§  401  et 
seq.     See  also  4  Harvard,  Law  Rev.  p.  180. 


So,  where  the  policy  provided  for  the  case  of 
death  or  the  case  of  total  disability  from  labor  by 
accident,  and  provided  that  for  bodily  Injuries 
which  shall  ^'immediately  and  wholly  disable  and 
prevent  him  from  the  prosecution  of  any  and 
every  kind  of  business, ...  he  shall  be  indemnified 
aginAt  loss  of  time  caused  thereby,  in  the  sum  of 
$10  per  week,  for  such  period  of  continuous  total 
disability,  .  .  .  not  ezceedinff,  however,  twen- 
ty-six consecutive  weeks,*^  and  the  insured  was 
killed  almost  Instantly,  his  administrator  could 
not  wait  twenty- six  weeks  and  bring  an  action  on 
the  theory  that  the  insured  was  totally  disabled 
within  the  meanini?  of  the  policy  and  was  in  some 
way  entitled  to  indemnity  for  a  period  not  to  ex- 
ceed twenty-six  weeks  at  the  rate  of  $10  per  week. 
Dawson  v.  Accident  Ins.  Co.  88  Mo.  A  pp.  855. 

See  Perry  v.  Providence  L.  Ins.  &  Invest.  Co.  103 
Mass.  242,  where  it  was  daitned  that  death  pre- 
vented a  recovery  for  Injury  resulting  in  death. 

Where  the  policy  provided  for  payment  fof 
bodily  injuries  resulting  in  death,  and  also  for 
Indemnity  for  bodily  injuries  immediately  and 
wholly  disabliogr  the  assured,  and  he  continued  to 
work  for  two  weeks  after  the  injury,  and  there 
was  no  evidence  of  total  disability,  notice  of  the 
accident  at  the  time  it  occurred  was  not  a  neces- 
sary condition  of  a  death  claim  where  the  policy 
omitted  to  provide  for  such  notice.  MoFarland 
V.  United  States  Mut.  Accl.  Asso.  IZi  Mo.  204. 

X.  ^ Immediately^^  construed. 

Under  a  policy  providing  for  indemnity  **from 
bodily  injury  effected  during  the  term  of  such  in- 
surance .  .  .  which  should,  Independently  of  all 
other  causes,  immediately  and  wholly  disable,**  it 
was  held  that  ^'immediately"  means  that  the  dis- 
ability must  have  ensued  so  closely  upon  the  acci- 
dent that  he  was  wholly  disabled  from  proceeding 
and  transactingr  the  business  of  his  occupation 
regularly  and  in  its  due  and  proper  course.  Where 
total  disability  did  not  occur  until  about  two 
months  after  the  accident  a  recovery  could  not 
be  had.    Merrill  v.  Travelers*  Ins.  Co.  91  Wis.  329. 

And  no  recovery  was  allowed  where  the  insur- 
ance was  against  loss  of  time  resulting  from 
bodily  injuries  effected  through  external,  violent, 
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and  accidental  means,  which  should  ^independ- 
ently of  all  other  causes,  immediately,  wholly,  and 
continuously  disable**  him  **£rom  transacting*  any 
and  every  kind  of  business  pertaining  to  his  occu- 
pation** where  thirty  days  bad  elapsed  from  the 
time  the  injury  was  received  before  the  insured 
was  disabled  so  that  be  could  not  attend  to  bis 
business.  This  decision  turned  upon  the  construc- 
tion of  the  word  "immediately.**  Williams  v.  Pre- 
ferred Mut  Acci.  Aeso.  91  Ga.  608. 

So,  where  ttve  days  elapsed  from  the  time  of 
the  injury  to  the  dlEabllity,  under  a  policy  provid- 
ing against  bodily  injuries  *'which  shall,  independ- 
ent of  all  other  causes,  immediately,  wholly,  and 
continuously  disable  him  from  transactmK  any 
and  every  kind  of  business  pertaining  to  bis  occu- 
pation as  above  stated,'*  it  was  held  that  the  decla- 
ration should  show,  not  only  that  the  plaintiff  was 
wholly  and  continuously  disabled,  but  also  ^im- 
mediately.** Preferred  Masonic  Mut.  AccL.Assa 
V.  Jones,  60  111.  App.  lOtf. 

And  no  recovery  was  allowed  under  a  policy  for 
only  one  day  providing  for  *ioa8  of  time  from  the 
time  of  the  accident  and  injury,  which  totally  dis- 
abled and  prevented  from  all  kinds  of  business  by 
reason  of  bodily  injuries  effected  durinir  the  term 
of  the  policy  through  violent  or  accidental  means,^* 
where  an  injury  was  received,  but  there  was  no 
total  disability  until  a  second  injury,  which  hap- 
pened sixteen  days  subsequently  and  by  aggravat- 
ing the  first  rendered  him  totally  disak^ed.  Rhodes 
V.  Hallway  Passengers  Ins.  Co.  5  Lans. Vl. 

But  a  recovery  was  allowed  under  a  policy  pro- 
viding for  injuries  which  *^hall  Immediately,  con- 
tinuously, and  wholly  disable  and  prevent  him 
from  performing  any  and  every  kind  of  duty  per- 
taining to  his  business**  where  it  was  contended 
that  the  diftablllty  was  only  partial  from  the  Sd  un- 
til the  11th  of  January,  and  was  not  immediate, 
continuous,  and  total.  A  verdict  for  the  plaintiff 
was  affirmed  where  the  instruction  was  that  If  "the 
total  disability  commenced  on  the  11th,  and  he  was 
totally  disabled  for  five  weeks  after  that,  then  he 
would  not  be  entitled  to  recover,  for  the  reason 
that  there  was  only  a  partial  disability  from  the  3d 
until  the  11th,**  and  the  evidence  showed  that  tbo 
attempt  by  the  assured  to  do  occasionally  portions 
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The  cases  which  have  placed  a  construction 
upon  the  term  "total  disability"  might  seem  to 
be  divided  into  two  classes,  viz.,  those  which 
construe  it  lil>erally  in  favor  of  the  insured, 
and  those  which  construe  it  strictly  against 
him.  Among  those  of  the  first  class  m  ly  be 
cited,  Iloaper  v.  Accidental  Death  Ins.  Co.  5 
Hurlst.  &  N.  545,  556;  Young  v.  Tratelerif 
Int.  Co,  80  Me.  244;  Turner  v.  Fidelity  d  C. 
Co.  (Mich.)  4  Det.  L.  N.  85;  and  of  the  second 
class,  Lyon  v.  Railway  Pom.  Assur.  Co.  46 
Iowa.  631,  and  Sareiand  v.  Fidelity  dt  C.  Co.  67 
Wis.  174,  58  Am.  Rep.  863. 

Any  apparent  conflict  in  the  decisions  may, 
however,  be  mostly  reconciled  in  view  of  dif- 
ferences in  the  language  of  the  policies,  and  of 
the  different  occupations  under  which  the  par- 
ties were  insured.  As  is  well  said  in  Wolcott 
T.  United  Life  dt  Acei.  Ins.  Aitio.  55  Hun,  98: 
•*Total  disability  must,  from  the  necessity  of 
the  case,  be  a  relative  matter,  and  must  depend 
largely  upon  the  occupation  and  employment 
in  vihich  the  party  insured  is  engaged."  One 
who  labors  with  his  hands  might  be  so  disabled 
bv  a  severe  injury  to  one  hand  as  not  to  be 
able  to  labor  at  all  at  his  usual  occupation. 
whereas  a  merchant  ora  professional  man  might 
by  the  same  injury  be  only  disabled  from  trans- 
actinir  some  kinds  of  busmess  pretaining  to  his 


occupation.  In  policies  of  this  CviSracter  the 
aim  of  the  insurer  usually  is  to  get  as  lar«;e 
premiums  as  possible  by  incurr^^^  tbe  least 
possible  liability;  and,  on  the  otl^r  hand,  after 
an  accident  occurs,  the  usual  a>m  of  the  in- 
sured is  to  recover  the  greatest  amount  of  in- 
demnity for  the  least  possible  injury.  AH  that 
the  courts  can  do  is  to  construe  the  contract 
which  the  parties  have  made  for  themselves; 
but  in  doing  so  they  should  give  ii  a  reasona- 
ble construction,  so  as,  if  possible,  to  give  ef- 
fect to  the  purpose  for  which  it  was  made. 
There  are  a  few  propositions  applicable  to  the 
construction  of  the  policy  under  consideration, 
which,  under  the  evidence,  are  decisive  of  this 
case.  Tbe  first  is  that  total  disability  does  not 
mean  absolute  physical  inability  on  the  part 
of  the  insured  to  transact  any  kind  of  business 
pretaining  to  his  occupation.  It  is  sufficient  if 
his  injuries  were  of  such  a  character  that  com- 
mon care  and  prudence  required  him  to  desist 
from  tbe  transaction  of  any  such  business  so 
long  as  it  was  reasonably  necessary  to  effectu- 
ate a  cure.  This  was  a  duty  which  he  owed  to 
the  insurer  as  well  as  to  himself.  Young  ▼. 
Travelers*  Ins.  Co.  80  Me.»244.  The  second  is 
that  under  the  particular  terms  of  this  policy, 
to  wit,  *'from  transacting  any  and  every  kind 
of    business     pertaining    to    the   occupation 


or  his  work  ap  a  barber  were  so  painful  that  be  had 
to  desist.  Hohn  v.  Interstate  Casualty  Co.  (Mich.) 
4  Det.  L.  N.  777. 

And  under  a  policy  providing  that  '*iD8uraDce 
shall  not  cover  disappearance?,  nor  injuries  of 
which  there  is  no  visible,  external  mark  upon  tbe 
body  of  tbe  insured"  an  Injury  which  "was  visible 
soon  after  the  accident,  and  as  a  consequence  of 
tbe  injury"  was  covered  by  this  clause.  Penning- 
ton ▼.  Pacific  Mut.  L.  Ins.  Co.  86  Iowa,  468. 

XL  **Per  week^  construed. 

Where  the  policy  provided  for  "total  disability 
{confinement  to  the  bed)  caused  by  sickness,  in  the 
sum  of  $6.47  per  week.'*  it  was  held  that  the  total 
distthiiity  insured  against  must  be  evidenced  by 
actual  confinement  to  bed.  It  was  further  held 
that  under  a  provision  '^bat  seven  full  days  con- 
finement to  bed  shall  constitute  a  week^s  sick- 
ness, .  .  .  and  no  indemnity  will  be  paid  for  a 
Jess  period.**  no  recovery  could  be  had  where  it  was 
conceded  that  the  plaintiiT.  although  suffering 
from  malaria  during  tbe  period  sued  for,  was  con- 
fined to  the  bed  only  one  day.  Gainor  v.  St.  Law- 
rence Life  Asso.  21  Misc.  27. 

XI  [.  Other  matters. 

The  Insurance  company  was  not  exonerated 
where  the  assured  was  disabled,  although  his  em- 
ployer ernitultously  (rave  bim  compensation.  Globe 
Accl.  Ins.  Co.  V.  Helwlg,  13  Ind.  App.  539. 

Where  tibe  medical  examiner  of  tbe  benefit  asso- 
ciation refused  to  certify  to  the  proofs  of  disabil- 
ity, but  the  fault  was  that  of  the  defendant's  own 
agent,  the  company  could  not  set  up  as  a  defense 
an  omission  caused  by  tbe  negligence  of  its  agent. 
Toung  V.  Grand.CounolU  A.  O.  of  A  63  Minn.  506. 

Wbere  the  policy  said  when  '^permanently  dis- 
abled from  following  bis  or  ber  usual  or  other  oc- 
cupation, by  reason  of  disease  or  accident,"  a  re- 
port may  be  made  by  a  board  of  three  physicians 
and  on  approval  of  the  supreme  medical  examiner 
tbe  member  shall  be  entitled  to  one  half  the  bene- 
fit, provided  that  where  the  disability  is  caused  by 
accident  and  is  patent  to  the  eyes  of  all,  the  exam- 
ination by  tbe  board  of  physicians  may  be  dis. 
pensed  witb,  a  demurrer  was  sustained  to  the  third 
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paragraph  of  tbe  answer  wbicb  pleaded  that  the  in- 
jury was  received  in  an  affray,  and  therefore  was 
not  accidental.  It  was  furt  ber  alleged  in  the  answer 
that  appellee  was  not  thereby  permanently  dis- 
abled from  following  his  usual  occupation.  The 
discussion  of  the  case  was  upon  the  argument  that 
the  injury  came  from  an  affray,  and  not  an  acci- 
dent; but  as  it  happened  in  Kentucky,  and  there 
was  no  alleization  what  tbe  statute  was  there,  it 
was  presumed  that  tbe  common  law  applied,  and 
that  there  was  no  fault  on  the  part  of  the  insured. 
Supreme  Council.  O.  of  C.  F.  v.  Garrigus,  104  Ind. 
138.  54  Am.  Rep.  298. 

In  Howe  v.  Provident  Fund  Soc.  7  Ind.  App.  686 
wbere  the  application  provided  for  indemnity  in 
the  same  ratio  that  '*my  weekly  income  bears  to  the 
amount  of  the  weekly  indemnity  insured  for,"  and 
tbe  indemnity  insured  for  was  $25  a  week  and  tbe 
income  was  only  $15  a  week,  a  recovery  was  limited 
to  the  amount  of  the  income. 

In  Eaton  v.  Atlas  Acci.  Ins.  Co.  89  Me.  970.  it  was 
admitted  that  the  insured  was  totally  disabled,  and 
tbe  questions  in  that  oase  were  whether  the  com- 
pany was  liable  for  an  injury  received  while  re- 
turning from  a  funeral  on  Sunday  on  a  bicycle  by 
a  road  which  was  longer  than  the  direct  road,  and 
whether  the  claim  should  be  paid  at  a  fifth-class 
rate  because  the  injury  occurred  while  insured 
was  engaged  for  pleasure  or  recreation  in  amateur 
bicycling,  and  whether  under  a  clause  providing 
**for  any  Injury  received  while  doing  any  act  or 
thing  pertaining  to  any  occupation  or  exposure 
claimed  by  the  company  as  more  hazardous"  the 
insured  should  be  entitled  to  receive  only  such 
amount  as  the  company  pay  for  such  increased 
hazard, 

XIII.  Summary. 

In  the  foregoing  cases  the  clauses  of  the  various 
policies  which  were  construed  were  as  follows: 

"From  transacting  any  and  every  kind  of  busi- 
ness pertaining  to  bis  occupation"— a  recovery  was 
denied  in  Splcer  v.  Commercial  Mut.  Acci.  Co.  4 
Pa.  Dist.  R.  271;  Graoey  v.  People's  Mut.  AccL  Ins. 
Asso.  21  Pitts.  L.  J.  N.  8.  25;  Ford  v.  United  States 
Mut.  Acci.  Relief  Co.  148  Mass.  168, 1  L.  R.  A.  700; 
Bean  v.  Travelers'  Ins.  Co.  94  Cal.  581;  Knapp  v. 
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above  stated"  (merchant^  inability  to  perform 
some  kinds  of  business  pprtainint;  to  that  orcu- 
paMon  would  not  constitute  total  disability 
within  the  meaning  of  the  policy.  For  exam- 
ple, the  occupation  of  a  retni!  country  mer- 
chant (as  plaintiff  was)  embraces  various  de- 
partments or  kinds  of  business,  such  as  keeping 
the  boolis,  making  out  accounts,  and  settling  ! 
with  customers:  waiting  on  customers,  and  do- 1 
ing  up  their  purchases  in  packages;  also  the 
handling  and  arranging  of  goods  in  the  store. 
If  an  injury  disabled  the  insured  merchant 
from  transacting  one  or  more  of  these  branches 
of  the  business,  but  left  him  able  to  transact 
others  with  due  regard  to  his  beulth,  he  would 
not  be  totally  disabled  within  the  meaning  of 
this  policy.  But,  fourth,  the  mere  fact  that 
he  might  be  able,  with  due  regard  to  his  health, 
to  occasionally  perform  some  single  and  trivial 
act  connected  with  some  kind  of  business  per- 
taining to  his  occupation  as  a  merchant  would 
not  render  his  disability  partial  instead  of  total, 
provided  he  was  unable  substantially  or  to  some 
material  extent  to  transact  any  kind  of  busi- 
ness pertaining  to  such  occupation.  To  illus- 
trate this  proposition  by  reference  to  the  evi- 
dence in  this  case,  it  appears,  as  we  shall  as- 
sume, that  on  one  or  two  occasions  where  the 
plaintiff  went  into  his  store  when  down  town 


for  other  purposes  he  banded  out  some  8ai<^*l 
article  to  a  customer,  and  took  the  chnnge 
for  it.  This  w^ould  not  necessarily  prove  \Unt 
he  was  able  to  attend  to  the  buAiue^s  uf  wnit- 
ing  on  customers,  and  that  be  was  not  **  wb<>ny 
disabled"  within  the  meaning  of  llie  policy. 
He  might  be  able,  on  temporary  visits  to  ihe 
score,  to  occasionally  perform  a  trifling  act  of 
this  nature,  and  yet  be  substantially  and  essea- 
tiatly  unable  to  transact  any  kind  of  busiaes» 
pertaining  to  his  occupation  of  merchant.  The 
frequency  and  nature  of  these  acts  would  be 
for  the  consideration  of  the  jury  in  determinio^ 
whether  he  was  totally  disabled,  but  would  or- 
dinarily be  by  no  means  conclusive  on  that 
question. 

It  only  remains  to  apply  these  principles  or 
rules  to  the  evidence.  1  be  eyideuce  was,  as 
might  be  expected,  conflicting:  but  that  intro- 
duced on  part  of  the  plaintiff  reasonably  tended 
to  show  that  the  dislocation  of  his  thumb  was 
by  no  means  the  most  serious  of  his  injuries; 
that  by  his  fall  he  so  injured  his  head  and  neck 
as  to  produce  severe  nervous  prostration,  which 
so  seriously  affected  his  general  health  and 
strength  as  to  render  him  unable  to  transact, 
to  any  material  or  substantial  extent,  any  part 
of  his  business  as  merchant;  that  due  regard  to 
his  health  required  him  to  wholly  desist  from 


Preferred  Mut.  Acci.  Asso.  63  Hun.  84;  Stevens  y. 
People's  Mut.  Acol.  Ins.  Asso.  150  Pa.  180, 16  L.  R. 
A.  446. 

But  a  recovery  was  allowed  In  Young  v.  Travel- 
ers* Ins.  Co.  80  Me.  244:  Baldwin  v.  Fraternal  Acci. 
Asso.  31  Mise.  124:  Lobdill  v.  Laboring  Mbk's 
Mut.  aid  A880.;Ti7Bnbb  v.  Ftdelitt  &  CASUAinrr 
Co.:  Cohn  v.  Interstate  Casualty  Co.  (Mich.)  4  Det. 
L.  N.  777. 

"Any  and  every  kind  of  business  pertain inir  to 
his  profession  as  an  attorney  at  law,"— a  recovery 
was  denied.  United  States  Mut.  Acci.  Asso.  v.  Mil- 
lard, 43  [II.  App.  14S. 

*'From  foilowiDg  his  usual  business  occupation,** 
—a  recovery  was  allowed  in  the  following  cases: 
Hooper  V.  Accidental  Death  Ins.  Co.  6  Hurlst.  &  N. 
546,  29  L.  J.  Exch.  N.  S.  840,  8  Week.  Reo.  616:  McMa- 
hon  V.  Supreme  Council.  O.  of  C.  F.  M  Mo.  App.  468; 
and  denied  in  Albert  v.  Order  of  Chosen  Friends, 
84  Fed.  Rep.  721. 

"His  usual  employment,"— a  recovery  was  al- 
lowed In  the  foliowlnflf  cases:  Perry  v.  Provident 
L.  Tns.  &  Invest.  Co.  103  Mass.  242;  Sawyer  t.  United 
States  Casualty  Co.  (Mass.)  8  Am.  L.  Reg.  N.  S.  233; 
and  denied  in  Potter  v.  Accidental  Ins.  Co.  29  Ind. 
210. 

"Anytbinff  about  his  usual  occupation,**— was 
not  decided  in  Globe  Acci.  Ins.  Co.  v.  Helwlg,  13 
Ind.  App.  539. 

*'From  followiDff  his  or  her  usual  or  some  other 
occupation,**— a  recovery  was  allowed  in  Neill  v. 
Order  of  United  Friends,  78  Hun,  255. 
/  "Any  occupatlon,**-a  recovery  was  denied  in  AJ- 
V^bert  V.  Order  of  Chosen  Friends,  34  Fed.  Rep.  721. 
\  "Unable  to  direct  or  perform  the  kind  of  busi- 
ness or  labor  wblcb  be  has  always  followed,"— a  re- 
covery was  allowed   in   Hutchinson  v.  Supreme 
/ent,  K.  of  M.  of  the  World,  68  Hun,  355. 
"From  the  transaction  of  all  kinds  of  business,** 
a  recovery  was  dented  In  Lyon  v.  Railway  Pass. 
\  Assur.  Co.  46  Iowa,  631. 
"^    **Lo8S  of  such  business  time,**— a  recovery  was 
allowed  in  Pennington  v.  Pacific  Mut  L.  Ins.  Co.  85 
Iowa.  468. 

Occupation  of  **lceman  (propr.)— ,**  a  recovery 
was  allowed  in  Neafie  v.  Manufacturers*  AccL  In- 
demnity Co,  55  flun.  111. 
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**Total  dIaabUlty,*'— a  recovery  was  denied  m  the 
followioR  cases:  HoUobaugh  v.  People*s  Ins.  Asso. 
138  Pd.  595;  Baltimore  &  O.  Employees'  Relief  asbo. 
V.  Postl  122  Pa.  597,  2  L.  R.  A.  44;  and  was  allowed 
in  Wolcott  V.  UDlted  States  Life  &  Acci.  Ins.  As«o. 
55  Hun,  98;  Dobbs  v.  Canadian  Mut.  Aid.  Asso.  19 
Ont.  Rep.  70. 

"Incapable  of  working*  by  reason  of  sickness  or 
accident,**— a  recovery  was  allowed.  Mos:6  v.  So- 
ciety de  Bien  falsa  nee  St.  Jean  Baptiste,  167  Mass. 
298.  35  L.  R.  A.  736. 

"Sickness.*'— a  recovery  was  allowed.  Burton  ▼. 
Eyden,  28  L.  T.  N.  S.  408,  L.  R.  8  Q.  R  295. 42  L.  J.  M. 
C.  N.  S.  115, 21  Week.  Rep.  593. 

"Fallintr  sick,  lame,  or  blind,  or  beinir  otherwise 
disabled  from  work,'*- a*  recovery  was  denied. 
Dunkley  r.  Harrison,  56  L.  T.  N.  S.  660. 

"Conflnoment  to  bed,**— "per  week,**— a  recovery 
was  denied.  Gamor  v.  St.  Lawrence  Life  Asso.  21 
Misc.  27. 

"Loss  of  sight  in  both  eyes,'*— recovery  was  al- 
lowed. Bawden  v.  London.  £.  &  G.  Assur.  Co.  [1^92] 
2  Q.  B.  534:  Humpbroys  v.  National  Ben.  Asso.  139 
Pa.  264, 11  L.  R.  A.  564. 

•Total  and  permanent  loss  of  both  eyes,**— a  re- 
covery was  denied.  Maynard  v.  Locomotive  Engi- 
neers* Mut.  L.  &  Acci.  Asso.  14  Utah,  458. 

"Bodily  injuries,**— a  recovery  was  denied.  Hall 
V.  American  Employers*  Liability  Ins.  Co.  96  Ga. 
413;  Dawson  v.  Accident  Ins.  Co.  38  Mo.  App.  355. 

"Loss  of  one  band,**— a  recovery  was  allowed. 
Lord  Y.  American  Mut.  Acci.  Asso.  89  Wis.  19, 28  L. 
R.  A.  741. 

Loss  of  "two  entire  feet,**— a  recovery  waa  al- 
lowed. Sheauan  v.  Pacific  Mut.  L.  Ins.  Co.  83  Wis. 
507,  9  L.  R.  A.  684. 

"Immediately,**— a  recovery  was  denied:  Merrill 
V.  Travelers*  Ins.  Co.  91  Wis.  829;  Williams  v.  Pre- 
ferred Mut.  Acci.  Asso.  91  Ga.  608;  Preferred  Ma- 
Sonic  Mut.  Acci.  Asso.  v.  Jones,  60  111.  A  pp.  106.  A 
recovery  was  allowed.  Hohn  v.  Interstate  Oaaa- 
aliy  Co.  (Mich.)  4  Det.  L.  N.  777. 

"Visible  external  mark  upon  the  body.**— a  recov- 
ery was  allowed.    Pennington  v.  Pacific  Mut  L. 

Ins.  Co.  85  Iowa,  468. 
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attempting  to  do  so,  and  that  he  was  so  ad- 
vised bj  his  phy8iciaD;that  when  at  home  he 
went  dowo  town  several  times  a  week  to  re- 
ceive medical  tieatmeot  from  his  phvsiciaD, 
aod  to  get  shaved;  that  when  he  did  so  he 
would  frequently  go  into  his  store,  and  sit 
down  for  a  brief  time,  but  when  there  took  no 
part  or  interest  in  the  transaction  of  the  bust 
ness  except  the  trivial  acts  on  two  or  three  oc- 
casions, already  referred  to;  ibat  upon  the  ad- 
vice of  his  physician  he  went  to  Chicago  to 
coDsult  a  medical  specialist;  that  when  be  re- 
turned,his  health  not  appearing  to  be  improved, 
bis  family  took  him  oS  on  two  occasions  on  a 
summer  outing;  and  that  it  was  not  until  tbe 
last  of  September  or  tbe  first  of  October  that  he 
XV as  sufficiently  recovered  to  give  any  considera- 
ble attention  to  any  part  of  his  business.     This 
«vidence,  in  our  judgment,  justified  the  jury  in 
finding  that  he  was,  for  tbe  full   seventeen 
weeks,  wholly  disabled,  within  the  meaning  of 
the  policy,  from  transacting  any  and  every  kind 
of  business  pertaining  to  bis  occupation  as  a 
merchant. 

The  requests  to  charge  referred  to  in  the  as- 
signments of  error  were  properly  refused,  for 
tbe  reason,  if  no  other,  that  they  all  assumed 
that  if  tbe  plaintiff  on  some  particular  date 
performed  some  single  act  connected  with  his 
business, — as.  for  exam  pie,  handirig  acu<:tomer 
a  package  of  garden  seeds,  pr  a  dozen  of  nails. 
— it  necessarily  followed  that  he  was  not 
''wholly  disabled"  at  that  date  within  the 
meaning  of  the  policy. 

In  his  application  for  this  insurance  the 
plaintiff  stated  tbe  value  of  his  time  to  l)e  $'25 
a  week.  It  cropped  out  on  the  trial  that  be 
held  like  insurance  for  like  amounts  in  three 
other  companies.  As  no  point  was  made  on 
the  trial  but  that  he  was  entitled  to  recover, 
if  at  all,  $25  a  week  during  his  total  disability 
on  tbe  policy  in  suit,  the  question  of  the  effect 
of  tbe  other  insurance  on  the  a  mount. he  is  en- 
titled to  recover  is  not  before  us. 

Order  affirmed. 


aty   of  TOWER,  Aj^t., 
ft. 

TOWER  &  SOUDAN  STREET  RAILWAY 

COMPANY  «««;.,  J)eft%,, 

and 

Arthur  H.  CRASSWELLER,  Receiver,  eial., 

Bfspts. 

( Minn. ) 

*1.  The  city  of  Tower,  tbrougrh  Ita  eom- 
mon  council,  g^ranted  to  a  street  rail- 
way* its  snccessors  and   assigns,  the 

right  and  prtviiege  of  construct iasr.  maiDtaininfr. 
and  operatfDir  a  line  of  street  rallvrays  on  any 
and  all  of  Its  streets  and  public  highways  for  a 
period  of  twenty  years,  tbe  cars  on  said  railway 
to  be  propelled  by  horses,  mules,  steam,  electric, 
or  other  motor,  for  tbe  purpose  of  transportlnir 
passenfrers  and  freight.  Tbe  grant  was  made 
upOD  various  conditions.    Tbe  12tb  section  of  the 

^Headnotes  by  Buok,  J. 

NOTB.— As  to  municipal  power  to  impose  condi- 
tions when  giving  consent  to  railway  in  street,  see 
Galveston  &  W.  R.  Ck).  v.  Galveston  iTex.)  3tt  L.  R. 
A.  33.  and  note, 
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ordinance  reads  as  follows:  **This  franchise  is 
granted  upon  condition  that  tbe  company  fnlth. 
fully  fulfil  the  requirements  herein  ezi>ie^«ed, 
and  should  tbe  company  fail  tbAreln  or  wilfully 
abandon  such  road,  and  neglect  or  letuse  to 
operate  It,  then  tbis  franchise  to  become  null  hu^ 
void.  Said  company  agree  that  they  will  lorl'eit 
said  road  to  the  city  of  Tnwer  in  one  year  alter 
said  company  cease  to  operate  said  road."  The 
railway  company  became  insolvent,  and  neg- 
lected and  ceased  to  operate  tbe  road  tor  more 
than  one  year.  Held,  that  tbe  word  "road,"  as 
used  in  saidsection  of  the  ordinance,  has  tbe  same 
Import  as  if  it  read  "railroad." 

8.  Held,  also,  that  the  word  *'forfeitare,*' 
as  used  in  said  ordinance,  did  not  signify 
a  nonenforceable  penalty  nor  liquidated  dam- 
ages, but  autborized  tbe  courr,  upon  default  of 
thecondtdonsof  tbe  grant,  to  declare,  in  a  proi>er 
action,  an  absolute  forfeiture  of  the  railway 
franchises,  including  rails,  ties,  roadbed,  and 
things  granted. 

8.  Railway  franchises  and  g^rants  are 
usoally  made  for  the  benefit  of  the 
public,  and  where  public  interesis  are  involved 
in  tbe  things  and  conditions  granted,  and  it  is 
impossible  or  impracticable  to  recover  compen- 
sation when  the  conditions  are  broken  by  the 
grantee,  and  the  facta  clearly  appear,  the  gran- 
tor has  the  right  to  resume,  through  the  dechi ra- 
tions of  tbe  courts,  tbe  corporate  franchises  and 
things  forfeited,  if  tbe  grant  so  provides. 
iCanty,  J.,  diMents.) 

(June  U,  1897.) 

APPEAL  by  petitioner  from  an  order  of  tbe 
Disirict  Court  for  St.  Louis  County  sus- 
taining a  demurrer  to  a  petition  filed  to  deier- 
mine  the  right  to  certain  steel  rails  whicb  bad 
been  laid  in  petitioner's  s*  reels.     Reteraed. 

The  facta  are  stated  in  the  opinion. 

Mr,  W*  G*  Bonham  fur  appellant. 

Messrs.  Draper*  Davis*  A  HoUister, 
and  H.  J.  Grannis,  for  reapondent,  Ameri- 
can Loan  &  Trust  Company: 

If  there  is  no  obligation  in  tbe  nature  of  the 
contract  on  the  pari  of  the  railway  company  to 
operate  the  road  for  a  definite  period,  lis  fail- 
ure to  do  80  cannot  subject  it  to  dama^^es, 
liquidated  or  otherwise. 

JScott  V.  Bu6h,  2G  xMicb.  418. 12  Am.  Rep.  311; 
1  Suiherland,  Damages,  p.  475. 

While  the  railway  company  was  acting 
within  the  limits  of  tbe  grant,  toe  city  council 
could  not  rescind  or  revoke  the  rights  conferred 
by  the  ordinance. 

Nash  V.  Lowrff,  87  Minn.  261;  Citizent^ 
Street  R  Co.  v.  City  R,  Co,  56  Fed.  Rep.  746; 
State,  Kansas,  v.  Corrigan  Consol,  Street  R. 
Co.  «5  Mo.  282,  55  Am.  Rep.  361;  Citizens' 
Street  R,  Co.  y.  Memphis,  53  Fed.  Rep.  7 1 5. 

The  rights  and  privileges  conferred,  although 
given  to  a  particular  company,  constitute  a 
mere  license  until  accepted  and  acted  upon  by 
the  company.  At  any  time  prior  to  surh  ac- 
ceptance tbe  ordinance  may  be  revoked.  When 
the  company  accepts  and  acts  upon  the  ordi- 
nance, contract  rights  are  created  whicb  pro- 
tect it  in  the  exercise  of  the  privileges  conferred 
by  tbe  grant,  subject,  however,  to  be  defeated 
by  noncomplisnce  with  tbe  terms  thereof. 

Atchison  Street  R.  Go,  v.  Nau,  3y  Kan.  744; 
GaXteston  City  R.  Co.  v.  Qalreston  City  Street 
R.  Co.  63  Tex.  529;  Chicago  City  R.  Co  y.  Peo- 
pU,  Story,  73  III.  541. 
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The  word  "forfeit"  or   "forfeiture,"  when 
used  Id  a  contract,  Imports  a  peuRlty,  unless  it 
is  clearly  apparent  from  the  other  terms  of  tlie  , 
contract  that  such  is  not  the  intention  of  the 
parties. 

•  Van  Buren  v.  Digges,  52  U.  S.  11  How. 
461, 13  L.  ed.  771;  Tayhev,  Savdiford,  20  U. 
8.  7  Wheat.  15.  5  L.  ed.  385:  ColweU  v.  La%o- 
rertce,  88  N.  Y.  71.  See  also  Steams  v.  Bar- 
rett, 1  Pick.  443,  11  Am.  Dec.  223. 

Even  in  doubtful  cases  the  rule  is  that  the 
sum  named  as  a  penalty  shall  be  construed  to 
be  such,  unless  that  construction  is  overcome 
by  a  clear  intention  to  the  contrary,  derived 
from  the  other  parts  of  the  agreement. 

Beach,  Contr.  §  626;  WaUie  v.  Carpevter,  18 
Allen,  19:  Watts  v.  Camors,  115  U.  S.  358,  29 
L.  ed.  406;  Cheddick  v.  Marsh,  21  N.  J.  L.  463; 
Shreve  v.  Brereion,  15  Pa.  175. 

The  rails  laid  in  the  streets  of  the  city  of 
Tower  by  the  railway  company  did  not  become 
a  part  thereof,  and  the  city  has  no  right  to  said 
rails  by  virtue  of  their  being  so  laid. 

Jersey  City  d  B.  R.  Co.  v.  Jersey  City  &  H. 
Horse  R.  Co.  20  N.  J.  Eq.  61;  Brooklyn  Cent. 
R.  Co.  V.  Brooklyn  City  R.  Co.  32  Barb.  858; 
Citizen's  Coach  Co.  v.  Camden  Horse  R,  Co.  38 
N.  J.  Eq.  267,  36  Am.  Rep.  542. 

By  a  forfeliure  of  the  franchises  the  private 
property  of  the  railway  company  was  not  af- 
fected. 

People  V.  0*  Bnen,  111  N.  Y.  1,  2  L.  R.  A. 
255;  People  v.  National  Trvst  Co.  82  N.  Y.  283; 
Detroit  v.  Ditroit  A  H.  PI.  Road  Co.  43  Mich. 
140;  Greenwood  v.  Union  Freight  R,  Co.  105 
U.  8.  13,  26L.ed.961. 

Mr.  John  Jenswold*  Jr.,  for  respondent 
Crassweller. 

Backf  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  is  a  municipal  corporation  in 
the  county  of  St.  Louis,  and  one  of  the  defend- 
ants is  a  corporation  created  and  existine:  un- 
der the  laws  of  this  state.  The  defendant 
Crassweller  is  its  receiver,  and  the  American 
Loan  &  Trust  Company,  defendant,  claims 
some  interest  in  the  properly  hereinafter  re- 
ferred to.  On  the  18th  day  of  March,  1890, 
the  common  council  of  the  plaintiff  corpora- 
tion, having  the  power  so  to  do,  passed  an  or- 
dinance granting  to  and  authorizing  the  defend- 
ant Tower  &  Soudan  Street  Railway  Com- 
pany, its  successors  and  assigns,  the  right  and 
privilege  of  constructing,  maintaining,  and 
operating  a  line  or  lines  of  street  railway  on 
any  and  all  streets,  avenues,  alleys,  and  bridges 
or  public  highways  of  said  city  for  a  period  of 
twenty  years  from  and  after  the  passage  of  the 
ordinance,  the  cars  thereon  to  be  propelled  by 
horses,  mules,  steam,  electric,  or  other  motor, 
as  the  company  might  determine,  for  the  pur- 
pose of  transporting  passengers  and  freight. 
The  grant  was  made  upon  various  conditions, 
amon^  others  that  it  should  have  in  operation 
a  continuous  line  of  railway  from  and  to  cer- 
tain specified  points,  and  the  12th  section  of 
the  ordinance  reads  as  follows:  "This  fran- 
chise is  granted  upon  condition  that  the  com- 
pany faithfully  fulfil  the  requirements  herein 
expressed,  and  should  the  company  fail  therein 
or  wilfully  abandon  such  road,  and  neglect  or 
refuse  to  operate  it,  then  this  franchise  to  be- 
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come  null  and  void.  Said  company  agree  that 
they  will  forfeit  said  road  to  the  city  of  Tciwer 
in  one  year  after  said  compHny  cen.se  to  oper- 
ate 8ai(i  road."  There  were  certain  other  con- 
ditions in  the  ordinance  beneficial  to  each  party, 
not  necessary  to  enumerate.  But  the  railway 
company,  prior  to  the  day  of  the  passage  of  the 
ordinance  applied  to  said' city  to  issue  its  bonds 
to  aid  in  the  construction  of  said  railway,  and 
on  the  day  when  said  ordinance  was  so  granted 
the  legal  voters  of  said  city  voted  to  issue  bonds 
of  the  denomination  of  $6,<  GO  to  said  railway 
company  in  aid  of  the  construction  of  said 
railw^ay,  and  which  bonds  were  duly  delivered 
to  and  accepted  by  said  company  as  part  con- 
sideration for  said  railway  company's  agree- 
ment to  construct,  maintain,  and  operate  said 
street  railway  for  a  period  of  twenty 
years  from  and  after  the  date  of  said  erant. 
Said  railway  company  constructed  its  line  of 
railway  according  to  its  agreement  and  the 
conditions  of  said  ordinance,  and  operated  the 
same  until  about  the  4th  day  of  March,  18li4, 
when  said  company,  without  any  fault  on  the 
part  of  this  plaintiff  and  against  the  protests 
of  its  officers,  wholly  ceased,  neglected,  and 
refused  to  operate  said  road;  and  thereupon, 
on  the  26th  day  of  November,  1895,  plaintiff's 
city  council  passed  an  ordinance  declaring  the 
franchise  of  said  Tower  &  Soudan  Street-Rail- 
way  (  ompany  to  be  null  and  void  on  account 
of  "its  failure  to  operate  said  railway  after 
March  4,  1894,  and  for  its  wilful  abandonment 
of  the  same.  Part  of  the  road  of  said  railway 
company  consists  of  11,500  yards  of  steel  T 
rails,  of  the  value  of  $2,300.  The  railway 
company  becoming  insolvent,  the  defendant 
Crassweller  was  appointed  its  receiver,  and 
plaintiff,  having  received  due  authority  from 
the  court,  brought  this  suit  against  him  and  the 
other  defendants  named,  for  the  purpose  of 
hoving  the  title  to  said  steel  rails  determined, 
and  prayed  judgment  that  all  the  rights  of  the 
defendant  Tower  &  8oudan  Street  Railway 
Company  under  the  contract  hereinbefore  set 
forth  be  forfeited,  and  that  plaintiff  be  ad- 
judged entitled  to  the  absolute  owneiship  and 
posseFsion  of  said  steel  rails  free  and  clear  of 
all  claims,  demands,  and  liens  of  any  and  all 
the  defendanta  in  this  action.  The  receiver 
and  the  trust  company  interposed  demurrers  to 
the  complaint  upon  the  grounds  that  upon  the 
face  of  said  complaint  it  did  not  state  facts 
sufiScient  to  state  a  cause  of  action.  The  court 
sustained  the  demurrers,  and  the  plaintiff  ap- 
peals. 

The  two  material  questions  raised  and  dis- 
cussed were;  (1)  Does  the  word  "road,"  as 
used  in  g  12  of  ihe  ordinance,  refer  to  the 
franchise,  or  does  it  include  the  steel  rails  form- 
ing a  part  of  the  roadbed?  and  (2)  does  the 
word  * 'forfeit"  in  said  .section  provide  for  a 
penalty  of  such  a  nature  that  it  is  nonenforcea- 
ble  as  such  against  the  railway  company? 

Upon  the  first  question  very  little  need  be 
said.  The  word  "road,"  as  used  ingl2,  in- 
cludes the  roadbed,  with  the  ties,  rails,  and  all 
that  constitutes  a  completed  superstructure  on 
which  cars  transported  passengers  or  property, 
or  both.  By  reference  to  our  statutes  upon  the 
subject  of  railroads,  it  will  be  found  that  in 
numerous  instances  the  word  "road"  is  used  in 
the  same  sense  and  with  the  same  meaning  as 
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"railroad."  Of  course,  whether  the  word 
''road"  is  used  as  syuoDvmous  with,  or  the 
equiTalent  of,  "railroad,  depends  upon  its 
context.  In  the  seciioo  above  quoted  it  has  the 
Bame  import  as  if  it  read  "railroad." 

Upon  the  second  question  coi^nsel  have  dis- 
cussed the  question  as  to  whether  the  sentence, 
••Said  company  agree  that  they  will  forfeit 
said  road  to  the  city  of  Tower  in  one  year  after 
said  company  cease  to  operate  said  road,"  was 
to  be  construed  as  noncnforceable  penalty  or 
as  liquidated  damnges  which  could  be  recov- 
ered. We  do  not  agree  with  either  counsel, 
but  think  that  the  ordinance  shows  a  grant 
upon  conditions  which,  if  broken  by  the  gran- 
tee, create  a  foifeiture.  The  demurrer  admits 
that  the  conditions  were  broken,  and  the  law 
adjudges  the  forfeiture.  The  nonuser  went  to 
the  very  essence  of  the  contract  between  the 
city  and  the  railway  company.  The  privileges 
granted  and  consideration  furnished  by  the  city 
to  the  company  had  in  view  the  construction 
and  continued  operation  of  the  railway  for  a 
period  of  twenty  years,  and  upon  these  condi- 
tions the  consideration  and  special  privileges 
Tirere  granted  to  the  company.  The  complete 
suspension  of  the  operation  of  the  railway  for 
more  tliHn  one  year  brought  about  this  forfeit- 
ure of  tbeir  corporate  rights.  Upon  these  con- 
ceded facts  there  was  no  discretion  in  the  trial 
court  as  to  the  course  it  should  have  pursued, 
and  it  should  have  overruled  the  demurrers  in- 
stead of  sustaining  them.  This  was  not  a  state 
franchise,  but  a  grant  of  authority  from  the 
city  of  Tower  resting  in  contract,  and  redress 
for  violations  of  such  contract,  as  in  other  vio- 
lations where  public  interests  are  involved, 
should  be  had  by  the  usual  remedies.  The 
rule  as  to  forfeiture,  in  cases  of  this  kind, 
should  be  regarded  in  its  nature  analogous  to 
forfeitures  frequently  determined  where  the 
state  is  concerned  as  a  party,  and  brings  suit 
against  a  corporation  for  violation  of  its  char- 
tered privileges.  The  case  of  Sinte,  Uahn,  v. 
Mtmnsofa  C.  R.  Co,  86  Minn.  246,  is  an  illus- 
tration of  this  rule.  There  the  state  granted 
to  the  railway  company  all  the  rights,  fran- 
chises, and  property  of  the  Minneapolis  & 
Cedar  Valley  Railroad  Company,  which  was 
incorporated  by  the  act  of  the  territorial  legis 
lature  in  18';6,  by  which  act  it  was  au- 
thorized to  construct  and  operate  a  certain 
railway,  and  by  a  subsequent  act  it  was  en- 
dowed with  the  lands  granted  by  an  act  of 
Congress  to  aid  in  the  construction  of  the 
line  of  railroad  which  by  its  charter  it  was 
authorized  to  build.  It  failed  to  comply  with 
the  conditions  upon  which  its  franchises  were 
granted.  Gen.  SUt.  1878,  chap.  76,  ^  11  (Gen. 
Stat.  1894,  §  5809),  then  provided  that,  when- 
ever any  railroad  corporation  shall  for  one 
year  suspend  the  lawful  business  of  such  cor- 
poration, such  company  or  corporation  shall 
be  deemed  to  have  forfeited  the  rights,  privi- 
leges, and  franchises  granted  by  any  act  of  in- 
corporation or  acquired  undpr  the  laws  of  this 
state,  and  shall  be  adjudged  to  be  dissolved; 
and  the  court  he4d  that,  under  this  statute, 
there  was  no  room  for  any  discretion  on  the 
pait  of  the  court,  when  the  facts  clearly  ap- 
peared, to  refuse  judgment  of  forfeiture,  and 
that  the  terms  of  the  statute  admitted  of  no 
excuse  or  explanation,  but  were  mandatory, 
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and  that  the  government  mighfresume  its  cor- 
porate franchises  for  a  misuser  or  nonuser 
thereof.  In  the  case  of  Farnsworth  v.  Minne- 
sota d  P,  jB.  Co,  92  U.  S.  49,  2A  L.  ed.  530,  the 
court  held  that  where  a  grant  of  land  and  con- 
nected franchise  is  made  to  a  corporation  for 
the  construction  of  a  railroad  by  a  statute 
which  provides  for  their  forfeiture  upon  fail- 
ure to  perform  the  work  within  a  prescribed 
time,  the  forfeiture  may  be  declared  by  legis- 
lative act,  without  judicial  proceedings  to  as- 
certain and  determine  the  failure  of  the  grantee. 
In  the  opinion  it  is  also  stated  that  where 
there  is  a  mere  contract  between  the  parties 
a  court  will  relieve  when  compensation  can  be 
given,  but  that  a  forfeiture  will  be  upheld  on 
considerations  of  public  policy,  as  well  as  from 
the  impossibility  of  obtaining  compensation 
from  the  railroad  company  for  its  default,  on 
the  same  principle  upon  which  courts  of  equity 
refuse  relief  against  forfeituies  incurred  under 
the  by-laws  of  corporations  for  nonpayment  of 
stock  subscriptions.  In  regard  to  the  rule  that 
forfeitures  are  regarded  with  disfavor  the 
court  further  said:  "But  it  is  said  that  provi- 
sions for  forfeiture  are  regarded  with  disfavor 
and  construed  with  strictness,  and  that  courts 
of  equity  will  lean  against  their  enforcement. 
This,  as  a  general  rule,  is  true  when  applied  to 
cases  of  contract,  and  the  forfeiture  relates  to  a 
matter  admitting  of  compensaiion  or  restora- 
tion; but  there  can  be  no  leaning  of  the  court 
aguin.st  a  forfeiture  which  is  intended  to  secure 
the  construction  of  a  work,  in  which  the  public 
is  interested,  where  compensation  cannot  be 
made  for  the  default  of  the  party,  nor  where 
the  forfeiture  is.imposed  by  pciitivelaw."  The 
case  of  Sparks  v.  Liverpool  Wntenoorks  Co.  IS. 
Yes.  Jr.  428,  illustrates  this  docirine.  The  com- 
pany there  was  incorporated  to  supply  the 
town  and  port  of  Liverpool  with  water;  and  the 
property  in  and  the  profits  of  the  undertaking 
were  vested  in  the  company  in  such  shares  and 
subject  to  such  conditions  as  should  be  agreed 
upon.  By  articles  of  agreement,  a  committee 
of  the  company  was  authorized  to  call  upon 
the  shareholders  for  the  several  sums  payable 
by  them  on  their  respective  shares;  and  it  was, 
among  other  things,  provided  that,  in  case  any 
shareholder  made  default  in  the  payment  of 
bis  calls  for  twenty -one  days  after  the  time  ap- 
pointed, and  for  ten  days  after  subsequent 
notice  addressed  to  his  then  or  last  usual  place 
of  abode,  his  share  or  shares  should  be  abso- 
lutely forfeited  for  the  benefit  of  the  other 
members  of  the  corporation.  The  plaintiff 
was  the  owner  of  certain  shares  of  stock  in  the 
company  upon  which  payment  had  been  made 
upon  thirty-four  calls.  '  The  payment  of  the 
thirty  fifth  call  was  omitted  through  his  failure 
to  receive  personal  notice  of  the  call,  it  having 
been  sent  to  his  town  residence  while  he  was 
absent  in  the  country,  and  not  having  l)een  for- 
warded to  him.  For  the  nonpayment  upon  the 
call  bis  shares  were  declared  forfeited.  Im- 
mediately upon  receiving  information  of  the 
call,  on  bis  return  to  the  city,  he  gave  direc- 
tions for  its  payment,  and  on  the  following  day 
the  amount  was  sent  to  the  bankers  of  the  com- 
pany. The  committee  of  the  company,  how- 
ever, informed  him  that  they  could  give  him  no 
relief,  as  they  had  acted  according  to  the  laws 
of  the  company,  from   which  no  deviation 
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could  be  made.  The  plaintiff  thereupon  filed 
a  bill  for  relief  against  the  forfeiture,  on  tbe 
grounds  of  accident,  and  that  compensation 
migbt  be  made,  and  no  injury  be  sustained  by 
the  company,  his  counsel  also  insisting  upon 
the  invalidity  of  the  by-law  as  unreasonable, 
exorbitant,  and  uncertain;  but  the  court  dis- 
missed the  bill,  for  the  reason  that  tbe  enter- 
prise was  a  public  undertaking,  requiring  for 
Its  successful  prosecution  punctuality  of  pay- 
ment from  the  shareholders.  Consideration 
of  public  policy  forbade  the  granting  of  relief; 
for,  as  the  court  observed,  "if  this  species  of 
equity  is  open  to  the  parties  engaged  in  these 
undei takings,  they  could  not  be  carried  on." 
The  recovery  of  damages  was  not  sought  in 
the  cases  cited,  and  it  is  apparent  that  it  would 
have  been  impracticable,  if  not  impossible,  to 
Lave  adopted  any  rule  of  damages,  and  the 
same  doctrine  would  apply  to  this  case.  There 
was  no  dispute  in  those  cases  but  what  the  con- 
ditions were  violated,  and  hence,  applying  the 
statutory  law  except  in  the  case  last  cited,  tbe 
things  granted  were  forfeited  by  its  express 
provisions.  It  was  the  leeislative  rule,  not 
that  damages  should  be  recovered  in  the  way 
of  a  money  judgment,  but  that,  if  there  was  a 
noDcompliance  with  the  terms  of  the  grant, 
tbere  should  be  a  forfeiture  of  the  thing  granted. 
That  the  legislature  has  the  power  to  attach 
limitations  and  restrictions  upon  its  grants,  to 
the  extent  of  a  forfeiture  of  the  thing  granted, 
is  undoubted.  Railroad  franchises  and  grants 
are  made  for  the  benefit  of  the  public,  and 
where  the  conditions  upon  which  they  are  al- 
lowed to  be  created  are  voluntarily  violated  by 
tbe  company,  it  places  itself  in  a  position 
where  its  grant  may  be  annulled  by  a  forfeit- 
ure as  provided  in  the  law. 

In  the  case  at  bar,  the  ordinance  having  been 
accepted  by  the  railway  company,  it  l^came 
its  charter,  and  between  the  parties  a  contract, 
and  from  the  very  nature  of  the  public  business 
to  be  earned  on,  if  it  sunpended  operations 
for  one  year,  its  road  was  to  be  forfeited.  The 
remedy  was  not  by  way  of  damages,  for  that 
might  still  leave  the  company  in  existence,  but 
insolvent,  as  in  this  case,  and  with  perhaps  a 
doubtful  claim  to  the  exclusive  privileges 
granted  by  tbe  ordinance,  and  thus  greatly 
embarrass  the  city  dealing  with  other  com- 
panies who  migbt  seek  tbe  privilege  of  con- 
structing in  said  city  another  railway  over  the 
same  route.  Here  the  conditions  of  the  grant 
having  been  violated,  the  forfeiture  arises  by 
the  express  terms  of  the  contract,  and  at  the 
end  of  the  time  limited  the  road  was  to  be  for- 
feited to  the  city.  Even  if  tbe  city  did  not 
have  the  absolute  right  to  declare  the  rights  ai^d 
franchises  of  the  company  forfeited  and  ter- 
minated, and  take  immediate  possession  of  the 
"road"  and  all  things  embraced  within  the 
meaning  of  that  term,  yet  there  can  be  no 
doubt  of  its  power  to  maintain  an  action  of 
this  kind,  and  if,  by  answering,  the  defendants 
can  show  on  the  trial  any  legal  or  equitable  de 
fense.  that  is  a  matter  for  further  adjudica- 
tion. 
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The  counsel  for  the  respond  en  ts'strenuoaal/ 
contend  in  their  brief  that  the  parties  did  not 
intend  that  the  railroad  company  should  make 
compensation  to  tbe  city  in  case  of  default  by 
nonuser.  and  upon  this  point  they  use  tbe  fol- 
lowing language:  "In  tbe  case  at  bar  the  or- 
dinance does  not  indicate,  in  any  of  its  terms, 
that  the  forfeiture  referred  to  in  §  12  is  to  be 
treated  as  compensation  to  the  city  for  any  in- 
jury suffered,  or  for  the  breach  of  any  contract 
or  obligation  on  the  part  of  the  railway  com- 
pany. In  no  part  of  the  ordinance  is  tbere  any 
reference  to  any  compensation  to  be  paid  the 
city  for  anything  which  the  company  may  do 
thereunder."  We  agree  with  counsel  upon  this 
point,  but  this  concession  is  one  favorable  to 
the  appellant,  not  the  respondents.  Money 
compensation  was  not  intended  by  tbe  parties, 
and,  as  we  have  already  stated,  could  not  well 
be  obtained  for  default  of  the  defendant  rail- 
way company.  The  absence  of  any  agreement 
for  compensation  by  reason  of  such  default 
adds  strength  to  the  doctrine  that  tbe  forfeiture 
clause  should  be  declared  absolute.  The  cases 
cited  are  in  a  great  measure  based  upon  the  rule 
that  where  no  compensation  can  be  made  for 
default  of  the  party  in  the  construction  of 
public  works  or  nonuser  of  a  franchise,  and 
where  the  public  are  interested,  such  as  the 
operation  of  a  railway,  an  absolute  forfeiture 
will  be  declared. 

Order  reversed. 

Canty,  J.,  dissenting: 

I  cannot  concur  in  all  that  is  said  in  the  fore- 
going opinion.  The  question  before  us  is 
simply  this:  When  a  condition  attached  to  a 
grant  is  broken,  and  a  forfeiture  declared,  will 
an  action  lie  to  enforce  the  forfeiture?  As  a 
general  rule  there  can  be  no  doubt  that  it  will 
lie.  If  the  grantor  has  done  anything  to  waive 
the  forfeiture,  or  anything  which  makes  it  in- 
equitable to  enforce  such  forfeiture,  that  is 
a  matter  of  defense  which  must  be  set  up  by 
answer.  This  is  all  there  is  now  before  the 
court.  But  tbe  majority  opinion  seems  to  go 
on  and  decide,  or  at  least  intimate,  that  such  a 
forfeiture  cannot  be  waived,  and  compare  tbe 
case  to  one  where  tbe  legislature  has  granted 
tbe  power  or  franchise  on  condition,  and  has 
specially  provided  for  forfeiture  in  case  of  a 
breach  of  the  condition.  The  legislature  has  a 
right  to  change  a  rule  of  law,  and  to  provide 
for  a  non waivable  forfeiture  in  a  certain  case 
or  class  of  cases.  But  ordinarily  a  city  council 
has  no  such  power  to  change  such  a  rule  of 
law.  In  the  absence  of  a  law  which  should  be 
Interpreted  as  making  tbe  forfeiture  non  waiva- 
ble, it  may  well  be  doubted  whether  a  condi- 
tion of  forfeiture  attached  to  a  public  grant 
may  not  be  waived  as  well  as  a  condition  at- 
tached to  a  privater  grant.  But,  as  before 
stated,  the  question  of  waiver  is  not  now  before 
the  court,  and  should  not  be  passed  on  at  this 
time.  The  complaint  contains  nothing  which 
can  be  construed  into  a  waiver,  and  therefore 
states  a  cause  of  action. 
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JL  eontraet  of  a  forei^^  'eorporatlon»  if 
not  contrary  to  pablie  policy*  te  oot 

invfilid  because  the  corporation  has  not  oompUed 
with  Gen.  Laws,  chap.  268,  H  86-41,  requiriugr  it  to 
appoint  a  resident  of  the  state  as  its  attorney, 
but  not  declaring  that  such  contract  shall  be 
void,  while  another  statute  expressly  provides 
that  In  case  of  a  foreign  insurance  company  the 
•contract  shall  be  valid. 

(July  U,  180T.) 

PETITION  for  «  new  trial  after  JudirmeDt  in 
favor  of  plainliff  in  an  action  brought  to 
Tcrover  the  price  of  a  certain  tank  which 
bad  been  sold  by  piaiotlffiodefeDdant.  Judg- 
went  an  the  terdiet  directed. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  W.  Timiigh>»t»  for  defendant 
<GHr8t: 

There  are  no  interstate  questions  arising. 

jMBher  ▼.  Stimnon,  146  Fa.  80. 

Plaintiff  cannot  invoke  the  aid  of  the  court 
in  establishing  its  right  to  recover  on  a  con- 
tract made  in  this  state  without  complying 
with  a  prohibitive  statute  of  the  state. 

Electric  Nnoe  db  Trantfer  Co,  v.  Perry,  75 
Fed.  Rep.  898;  McCanna  db  F.  Co.  v.  Ciiiiene 
Tnat  dbS.  Co,e»  U.  8.  App.  SS2. 76  Fed.  Rep. 
A20,  86  L.  R.  A.  386;  Cincinnati  Mut.  Health 
A$svr.  Co.  ▼.  Bosenthal,  66  111.  85,  8  Am.  Rep. 
-626;  Thorne  ▼.  Trawlen^  Ins.    Co.  80  Pa.  15, 
m  Am.  Repw  89;  Bank  of  British  Columbia  ▼. 
Page,  6  Or.  481;  Christian  v.  American  Free- 
hold lAind  Mortg.  Co.  89  Ala.  198;  Hoffmann. 
Banks,  41  Ind.  1;  Barbor  v.  Boehm,  21  Neb. 
460;  Stewart  y.  Northampton  Mut.  Live  Stock 
Ins.   Co,  88  N.  J.  L.  486;  New  Hope  Delavare 
Bridge  Co.  v.  PoughketpHe  Silk  (Jo.  26  Wend. 
648;  6  Thomp.  Oorp.  §  7950. 

If  the  plaintiff  corporation  has  a  right  to  sue 
In  this  case,  it  cannot  do  so  until  it  has  com- 
plied with  our  laws  by  appointing  an  attorney, 
-etc.,  and  this  suit  must  abate. 

Walter  A.  Wood  M<ncing  db  E,  Maeh,  Co  ▼. 
Caldwell,  64  Ind.  270;  6  Thomp.  Corp.  §  7956. 

Messrs.  Basaett  1^  Mitenell»  for  plain- 
tiff: 

The  proylsions  of  the  statute  requiring  a 
foreign  corporation  doing  business  within  the 
state  to  file  the  power  of  attorney  with  the 
secretary  of  state  are  directory  merely,  and  a 
failure  to  comply  with  this  does  not  invalidate 
contracts  of  the  corporation  nor  deprive  it  of 
the  right  to  sue  for  the  same  in  the  courts  of 
the  slate,  and  does  not  render  the  contract 
Toid. 

Rogers  T.  Simmons,  155  Mass.  259;  Chase's 
Patent  EUtator  Co.  v.  Boston  Tow  Boat  Co. 
162Ma8S.428,9L.R.A.  889;  Dearborn  Foundry 
Co.  V.  Augustine^  6  Wash.  67;   Kindel  v.  Beck 


db  P.  Lithographing  Co.  19  Colo.  810,  24  L.  R. 
A.  811;  Utley  v  Clark-Gardner  Lode  Min.  Co. 
4  Colo.  869;  Cooper  Mfg.  Co.  v.  Ferguson, 
118  U.  8.  727.  28  L.  ed.  1137;  FrittsY.  Palmer, 
182  U.  8.  282.  88  L.  ed.  817 ;  6  Thomp. 
Corp.   gg  7967,  7958. 

Parties  who  have  contracted  with  a  foreign 
cor|x>ration  and  received  the  benefit  of  the  con> 
tract  cannot  when  paying  contract  set  op  that 
the  company  has  not  complied  with  the  stat- 
utory requisities  in  regard  to  doing  business  in 
the  state 

Washimm  MiU  Co.  T.  BartUtt,  8  N.  D.  188. 

It  is  not  carrying  on  business  within  the 
state  within  the  meaning  of  the  statute,  but  it 
an  act  of  interstate  commerce. 

Ware  ▼.  Hamilton  Brown  Shoe  Co.  92  Ala. 
146;  Kindel  v.  Beck  db  P.  Lithographing  Co. 
19  Colo.  810,  24  L  R  A  811;  BaUman  v. 
Western  Star  Mill  Co.  1  Tex.  Civ.  App.  90,  4 
Inters.  Com.  Rep.  260;  Cooper  Mfg.  Co.  r. 
Ferfffison,  118  U.  8.  727,  28  L.  ed.  1187;  Milan 
Milling  db  Mfg.  Co.  y.  Qorton,  98  Tenn.  590, 
26L.  R.  A.  185. 

Stiness*  J.,  deliyered  the  opinion  of  the 
court: 

The  plaintiff,  a  corporation  located  in  Boston, 
Massachusetts,  sold  to  the  defendant  a  tank, 
through  a  salesman  who  took  the  order  in 
Providence,  and  it  now  seeks  to  recover  the 
price  in  this  suit.  The  defendant  asked  the 
Judge  presiding  at  the  trial  to  charge  that  the 
plaintiff,  beins  a  foreign  corporation,  which 
had  not  complied  with  the  law  of  this  state  in 
appointing  a  resident  of  this  state  as  its  attor- 
ney (Qen.  Laws,  chap.  253,  $§  86-41),  was  not 
entitled  to  maintain  this  action.  To  the  re- 
fusal of  the  Judge  so  to  charge,  the  defendant 
asks  for  a  new  trUl,  on  the  ground  of  erroneous 
ruling. 

•  The  question  whether  a  corporation  of  one 
state  can  do  business  in  another  state  without 
complying  with  the  laws  of  such  state  is  one 
which  has  frequently  arisen,  and  upon  which 
decisions  are  conflicting,  although  many  deci- 
sions turn  upon  the  language  of  a  statute. 
Thus,  it  is  held  that  a  statute  prohibiting  a 
foreign  corporation  from  doing  business  n  a 
state  without  complying  with  its  terms  makes 
such  business  illegal  and  void,  and  that  no 
such  corporation  can  maintain  an  action  to  en- 
force its  illegal  contracts;  and  where  the  stat- 
ute does  not  provide  for  the  consequences  of 
noncompliance,  the  argument  is  that  the  acts 
of  the  corporation  must  be  void,  or  else  the 
statute  would  be  nugatory.  In  Massachusetts 
a  penalty  is  imposed  upon  the  agent  doing  bus- 
iness; but  the  statute  (SUt.  18s4,  chap.  880, 
§8)  says  that  a  failure  to  comply  with  the  con- 
ditions shall  oot  affect  the  validity  of  an  act  of 
the  corporation.  Rogers  v.  Simmons,  155 
Mass.  259.  8ome  statutes  declare  the  acts  to  be 
void.  In  such  cases  there  can  be  no  question 
of  validity.  Some  cases  hold  that  where  the 
statute  imposes  a  penalty  upon  the  agent,  but 
is  silent  as  to  the  validity  of  the  act.  it 
is  to  be  presumed  that  the  legislature  intended 


NOTS.— Ab  to  the  validity  of  contracts  made  bj  I  General    Electric    Co.  v.  Canadian  P.  Nav.  Co. 
-foreign  corporations  which  have  not  been  autbor-  i  (Wash.)  2i  L.  B.  A.  81S. 
tied  to  do  business  In  the  state,  see  note  to  Edison  > 
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the  penalty  as  a  sufficient  safeguard  for 
compliance,  and  that  to  declare  the  acts  of 
the  corporation  void  ^ould  «o  further  than 
the  statute,  and  impose  an  additional  penalty, 
by  construction,  which  should  not  be  done. 
A  notable  case  of  this  kind  is  FritU  ▼.  Palmer, 
182  U.  S.  282,  88  L.  ed.  817,  in  which  the 
court  says:  'The  fair  implication  is  that,  in 
the  judj^ment  of  the  legislature  of  Colorado, 
this  penally  was  ample^jto  effect  the  object  of 
the  statutes  prescribing  the  terms  upon  which 
foreign  corporations  might  do  business  in  that 
state.  It  is  not  for  the  judiciary,  at  the  in- 
stance or  for  the  benefit  of  orivate  parties, 
claiming  under  deeds  executea  by  the  person 
who  had  previously  conveyed  to  the  corpora- 
tion, according  to  the  forms  prescribed  for 
passing  title  to  real  estate,  to  inflict  the  addi- 
tional and  harsh  penalty  of  forfeiting,  for  the 
benefit  of  such  parties,  the  estate  thus  conveyed 
to  the  corporation  and  by  it  conveyed  to 
others.  .  .  .  If  the  legislature  had  Intended 
to  declare  that  no  title  should  pass  under  a 
conveyance  to  a  foreign  corporation  purchas- 
ing real  estate  before  it  acquires  the  right  to 
engage  in  businebs  in  the  state,  and  that  such 
a  conveyance  should  be  an  absolute  nullity  as 
between  the  grantor  and  grantee,  leaving  the 
grantor  to  deal  with  the  property  as  if  he  had 
never  sold  it,  that  intention  would  have  been 
clearly  manifested."  To  the  same  effect  are 
Deardam  Foundry  Co,  v.  Auguitine,  6  Wash. 
67;  Edison  General  E^eeirie  Co.  v.  Canadian  P. 
Jfav.  (Jo.  2i  L.  R.  A.  816  [8  Wash.  870],  with  a 
note  which  holds  the  contrary  view.  See  also 
an  instructive  article  by  Mr.'Gunn  in  Am.  L. 
Reg.  Jan.  1897,  p.  19. 

Without  multiplying  authorities,  we  think 
that  the  reasoning  which  we  have  quoted  is 
conclusive,  although  we  concede  that  the 
greater  number  of  authorities  are  probably  the 
other  way.  We  think,  moreover,  that  we  find 
support  for  this  view  in  similar  legislation  in 
this  state.  In  R.  I.  Gen.  Laws,  chap.  182,  g  17, 
it  is  declared,  in  the  case  of  a  foreign  insur- 
ance company,  that  the  contract  shall  be 
valid,  and  the  same  declaration  is  made  as  to 
resident  insurance  companies  which  fail  to 
comply  with  the  law.  The  argument  is  pressed 
that,  because  the  declaration  of  validity  is 
made  in  these  cases,  its  omission  in  the  statute 
before  us  leads  to  the  inference  of  the  invalid- 
ity of  other  contracts.  We  do  not  think  that 
the  legislature  intended  to  make  one  class  of 
contracts  valid,  and  other  contracts,  under  sim- 
ilar conditions,  invalid.  If  the  legislature  in- 
tends to  make  such  contracts  as  the  one  in 
suit  invalid,  it  is  easy  to  say  so;  but.  In  the 
absence  of  such  a  provision,  it  is  a  wide  stretch 
of  judicial  construction  for  the  court  to  hold 
that  such  a  result  was  intended.  The  purpose 
of  the  statute  is  not  to  invalidate  contracts,  but 
to  require  foreign  corporations  to  appoint  an 
attorney  in  the  state  upon  whom  service  of 
process  may  be  made.  This  purpose  seems  to 
oe  adequately  served  by  imposing  a  penalty 
upon  the  agent  who  ventures  to  do  business 
for  the  company  without  complying  with  the 
law.  While  we  do  not  question  the  right  of 
the  state  to  impose  such  conditions  and  pen- 
alties upon  foreign  companies  doing  business 
here  as  it  may  deem  proper,  subject  to  the 
provisions  of  the  Federal  Constitution  as  to  the 
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regulation  of  commerce  among  the  states,  yet^ 
in  view  of  the  vast  amount  of  business  now 
done  by  such  corporations,  we  think  it  la  i^ 
conservative  position  to  hold  that  the  legisla- 
ture did  not  Intend  to  exempt  our  citizens  from* 
paying  just  debts,  upon  grounds  of  noncom- 
pliance with  our  statutes,  which  may  have- 
been  fully  known  to  the  debtors,  when  the  gen- 
eral assembly  has  not  clearly  expressed  that 
intention,  and  the  inference  of  it  is  not  neces- 
sary to  the  object  of  the  statute.  We  are  re- 
ferred to  Electric  News  dk  M.  Trantfer  Co,  v. 
Perry,  76  Fed.  Rep.  898.  in  which  it  ia  claimed 
that  our  statute  was  construed  to  preclude  a 
foreign  corporation,  which  bad  not  complied 
with  it,  from  maintaining  a  suit.  That  case» 
however,  was  a  bill  in  equity  for  an  Injunction 
to  restrain  police  officers  of  Paw  tucket,  who 
had  seized  the  property  of  the  complainant  for 
a  violation  of  our  statute  against  pool  selling, 
from  interfering  with  their  business.  Judge 
Colt,  in  the  opinion,  very  properly  said  that  a> 
foreign  corporation  which  has  not  complied 
with  statutory  provisions  ''cannot  Invoke  the- 
aid  of  this  court  to  prohibit  the  defendant» 
from  Interfering  with  a  business  which  It  haa 
no  legal  right  to  carry  on."  That  is  a  very  dif- 
ferent thing  from  holding  that  a  contract  1» 
void  which,  In  its  nature,  is  not  contrary  tO' 
public  policy.  Our  decision  is  that  the  court 
did  not  err  in  refusing  the  instruction  asked 
for,  and  that  the  petition  for  anew  trial  must  be- 
dismissed. 

Case  remitted  to  the  common  pleas  division,, 
with  direction  to  enter  judgment  on  ths  terdiet^ 
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1.   A  eontraet  whereby  m,  benefit  is  t^ 
aceme  upon  the  death  or  physical  die- 
ability  or  *a  person*  whioh  benefit  Is  or  maj 
be  oondltloned  upon  the  collection  of  an  nnnwis 
ment  upon  persons  boldinfp  similar  oontracti,  !•• 
a  oontraot  of  insurance  within  the  meaning  or 
Gen.  Laws,  chap.  184,  •  2.  respecting  business  hr 
foreign  Insurance  companies. 

8*  Joriadiction  of  a  fovBlgti  tinsoraaee- 
eompaay  doingr  bnsiness  in  the  state- 
withont  eomplylns  with  the  statvite^ 

which  requires  it  before  doing  business  to  ap- 
point tbe  insurance  commissioner  as  attorney  on 
wbom  process  may  be  served,  cannot  be  acquired- 
by  service  on  such  commissioner,  wh^  re  tbe  facts- 
appear  from  the  plaintiff's  own  showing,  and  tbe 
defendant  bas  not  appeared  to  plead  to  tbe  Juris- 
niotion,  and  is  not  sbown  to  have  received  nottoe* . 
eitber  actual  or  constructive. 

(April  17, 1807.) 

PETITION  by  plaintiff  for  new  trial  after 
dismissal  by  tbe  Common  Pleas  Division 
for  want  of  service  of  an  action  brought  to 

NOTa.-On  the  question.  Who  may  be  served 
witb  process  In  suit  against  a  foreign  corporation?* 
see  note  to  Foster  v.  Charles  Betcher  Lumber  Co. 
(S.  D.)28L.R.A.48a 
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recoyer  fhe  amount  alleged  to  be  due  on  a 
iKDefit  insuraoce  policy.     Petition  denied, 

Tbe  facta  are  stated  in  tbe  opinion. 

Mr,  Willard  B«  Tanner,  for  petitioner: 

The  defendant  ^aa  doing  an  insurance  busi- 
ness in  this  state. 

Onn,  T.  Welherhee,  106  Mass.  149;  State, 
Graham,  t.  yichoU,  78  Iowa,  747;  KnighUf 
Templar  A  M,  Life  Indemnity  Co.  v.  Berry,  4 
XJ.  8.  App.  868,  50  Fed.  Rep.  611;  National 
Union  y.  Marlovo,  40  U.  S.  App.  96,  74  Fed. 
Hep.  776;  Niblack,  Ben.  Soc.  2d  ed.  §  8. 

The  seryice  of  the  writ  was  sufficient  be- 
cause the  defendant  is  estopped  to  deny  that 
they  haye  not  appointed  the  commissioner 
their  attorney  to  accept  seryice,  after  haying 
done  business  in  the  state  and  receiyed  tbe 
benefits. 

Sparky  y.  National  Matonie  Acei,  Ano,  78 
Fed.  Rep.  277;  Ehrman  y.  Teutonic  Ine.  Co.  1 
McCrary,  128;  Moeh  y.  Virginia  K  it  M,  Im. 
Co.  10  Fed.  Rep.  696;  Knapp,  S.  A  Co.  Co,  y.  Na- 
tional Mui.  F.  Im.  Co.  80  Fed.  Rep.  607; 
Bagerman  y.  Empire  Slate  Co.  97  Pa.  684; 
Foster  V.  Charlee  Betcher  Lumber  Co.  28  L.  R. 
A.  490,  noU,  6  8.  D.  67;  22  Am.  &  £ng.  Enc. 
Law,  p.  128,  cases  cited. 

The  elements  of  an  estoppel  are  present  be- 
cause there  is  inrolved,  first,  tbe  representa- 
tion in  insuring  the  plaintiff  that  they  were 
authorized  to  do  business  in  this  state,  a  con- 
dition  of  which  was  appointing  the  commis- 
sioner attorney  to  accept  seryice;  second, 
knowledge  of  the  facts  on  the  part  of  the 
company  that  they  had  not  appointed  the  com- 
missioner their  attorney;  third,  the  intention 
that  the  plaintiff  should  act  on  the  implied 
representation  that  the  company  was  author- 
ized to  do  business  In  the  state;  fourth,  the 
representation  was  acted  on  by  the  plaintiff  in 
accepting  insurance,  since  it  may  be  fairly  said 
that  the  plaintiff  would  not  haye  paid  his 
money  for  insurance  in  an  order  which  was 
not  authorized  to  do  business  in  the  state. 
hBigelow,  Estoppel,  p.  487;  Pennypadcer  y. 
Capital  Ins.  Co.  80  Iowa,  66,  8  L.  R.  A.  286; 
Phenix  Ins.  Co.  y.  Pennsylvania  Co.  184  Ind. 
216,  20  L.  R.  A.  405. 

Tillin^hast*  J.,  deliyered  the  opinion  of 
the  court: 

This  case  is  before  us  on  the  plaintiff's  peti- 
tion for  a  new  trial.  It  was  brought  in  the 
common  pleas  diyision,  was  not  answered  by 
the  defenaant,  and  was  dismissed  by  tbe  court 
for  lack  of  seryice.  Tbe  record  shows  that  the 
defendant  is  a  corporation  of  ^he  so  called 
"fraternal  class,"  incorporated  in  tbe  state  of 
lYew  York;  that  it  is  doing  business  in  this 
state;  that  the  plaintiff  was  a  member  of  a 
subordinate  lodge,  organized  under  said  corpo- 
ration, in  the  city  of  Proyidence;  and  that  this 
action  is  brought  upon  a  liability  incurred  by 
said  defendant.  The  writ  in  the  case  was 
seryed  by  leayingan  attested  cop^  thereof  with 
the  insurance  commissioner  of  this  stata  The 
record  shows,  howeycr,  that  he  had  not  been 
appointed  b^  the  defendant  as  its  attorney  to 
accept  seryice,  under  R.  I.  Gen.  Laws,  chap. 
182,  g  8,  which  is  as  follows:  ''No  insurance 
company  not  incorporated  under  the  authority 
of  this  state,  shall  directly  or  indirectly  issue 
policies,  take  risks,  or  transact  business  in  this 
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state,  until  it  shall  have  first  appointed  in  writ- 
ing the  insurance  commissioner  of  this  state 
to  be  the  true  and  lawful  attorney  of  such 
company  in  and  for  this  state,  upon  whom  al) 
lawful  process  in  any  action  or  proceeding 
against  tbe  company  may  be  seryed  with  tbe 
same  effect  as  if  the  company  existed  in  this 
state. .  8aid  power  of  attorn^  shall  stipulate 
and  agree  on  the  part  of  the  company  that  any 
lawful  process  against  the  company  which  it 
seryed  on  said  attorney  shall  be  or  the  same 
legal  force  and  yalidity  as  if  seryed  on  tbe 
company,  and  that  the  authority  shall  continue 
in  force  so  long  as  any  liability  remains  out- 
standing against  the  company  in  this  state.  A 
certificate  of  such  appointment,  duly  certified 
and  authenticated,  shall  be  filed  in  tbe  office 
of  the  insurance  commissioner,  and  copiea 
certified  by  him  shall  be  receiyed  in  eyidence 
in  all  the  courts  in  this  state.  Seryice  upon 
such  attorney  shall  be  deemed  sufficient  seryice 
upon  the  principal." 

The  first  question  which  we  are  called  upon 
to  decide  is  whether  the  contract  on  which  tbe 
action  is  based  is  a  contract  of  insurance,  within 
the  meaning  of  our  statute.  We  think  it  is 
clear,  upon  the  eyidence  submitted,  that  it  is 
such  a  contract,  and  that  the  defendant  is  do- 
ing an  insurance  business  in  this  state.  Tbe 
making  of  a  contract  like  the  one  in  suit, 
whereby  a  benefit  is  to  accrue  to  the  plaintiff 
upon  bis  death  or  physical  disability,  which 
Itenefit  is  or  may  be  conditioned  upon  the  col- 
lection of  an  assessment  upon  persons  holding 
similar  contrscts,  is  declared  to  be  a  contract 
of  insurance  by  R  I.  Gen.  Laws,  chap.  184, 
§  2.  See  also  Com.  y.  Wetherbee,  106  Mass.  149; 
State,  Orahnm,  v.  Nichols,  78  Iowa,  747;  Nib- 
lack,  Ben.  Soc.  &  Acci.  Ins.  %  8,  and  cases 
cited. 

The  main  question  in  the  case,  howeyer,  and 
the  one  which,  in  yiew  of  the  authoritie» 
cited  by  plaintiff's  counsel,  has  caused  u» 
to  hesitate  in  deciding,  is  whether  there  has- 
been  any  yslid  service  of  tbe  writ.  The  plain- 
tiff's counsel  contends  that  tbe  seryice  was  suf- 
ficient, because  the  defendant  is  estopped  to* 
deny  that  it  has  appointed  the  insurance  com- 
missioner its  attorney  to  accept  seryice,  after 
haying  done  business  in  tbe  state,  and  receiyed 
the  benefits  thereof.  While  it  is  probably  true, 
and  indeed  such  seems  to  be  the  well-settled 
law,  that  the  defendant  would  be  estopped  to 
deny  that  it  bas  complied  with  the  statute  as  to 
tbe  appointment  of  an  attorney  to  accept 
service,  yet  a  difficulty  arises  in  the  applica- 
tion of  the  principle  to  this  case.  The  defend- 
ant makes  no  appearance;  so  that  no  question 
of  estoppel,  as  it  seems  to  us,  can  properly  be 
raised  or  considered.  See  Anthony  y.  Bray  ton, 
7  R.  I.  58,  54.  The  writ  was  not  served  upon 
an  agent  of  tbe  defendant  corporation,  as  was 
the  case  in  Moch  y.  Virginia  F.  dt  M.  Ins.  Co. 
10  Fed.  Rep.  696,  and  other  cases  cited  by 
plaintiif ;  nor  was  it  served  upon  any  person 
authorized  by  the  defendant  to  accept  service 
thereof.  Moreover,  the  fact  appears  of  rec- 
ord, and  from  the  plaintiff's  own  showing, 
that  the  defendant  failed  to  comply  with  tbe 
statute  first  above  quoted,  and  hence,  that 
there  was  no  service  of  the  writ  whatsoeyer, 
unless  we  can  bold  that  seryice  upon  the  insur- 
ance commissioner,  with  the  actual  knowledge 


See  also  44  L.  R.  A.  115. 
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the  penalty  as  a  sufficient  safeguard  for 
compliance,  and  that  to  declare  the  acts  of 
the  corporation  void  ^ould  i|o  further  than 
the  statute,  and  impose  an  additional  penalty, 
by  construction,  which  should  not  he  done. 
A  notable  case  of  this  kind  is  FritU  ▼.  Palmer, 
182  U.  S.  282.  88  L.  ed.  817,  in  which  the 
court  says:  'The  fair  implication  is  that,  in 
the  Judj^ment  of  the  legislature  of  Colorado, 
this  penally  was  ample^jto  effect  the  object  of 
the  statutes  prescribing  the  terms  upon  which 
foreign  corporations  might  do  business  in  that 
state.  It  is  not  for  the  judiciary,  at  the  in- 
stance or  for  the  benefit  of  orivate  parlies, 
claiming  under  deeds  ezecutea  by  the  person 
who  had  previously  conveyed  to  the  corpora- 
tion, according  to  the  forms  prescribed  for 
passing  title  to  real  estate,  to  inflict  the  addi- 
tional and  harsh  penalty  of  forfeiting,  for  the 
benefit  of  such  parties,  the  estate  thus  conveyed 
to  the  corporation  and  by  it  conveyed  to 
others.  .  .  .  If  the  legislature  had  Intended 
to  declare  that  no  title  should  pass  under  a 
conveyance  to  a  foreign  corporation  purchas- 
ing real  estate  before  it  acquires  the  right  to 
engage  in  business  in  the  state,  and  that  such 
a  conveyance  should  be  an  absolute  nullity  as 
between  the  grantor  and  grantee,  leaving  the 
grantor  to  deal  with  the  property  as  if  he  had 
never  sold  it,  that  intention  would  have  been 
clearly  manifested."  To  the  same  effect  are 
Dearborn  Foundry  Go,  v.  Auguitine,  6  Wash. 
67;  Edfson  General  Electric  Co.  v.  Canadian  P. 
Jfav.  (Jo.  U  L.  R.  A.  816  [8  Wash.  870],  with  a 
note  which  holds  the  contrary  view.  See  also 
an  instructive  article  by  Mr.'Gunn  in  Am.  L. 
Reg.  Jan.  1897,  p.  19. 

Without  multiplying  authorities,  we  think 
that  the  reasoning  which  we  have  quoted  is 
conclusive,  although  we  concede  that  the 
greater  number  of  authorities  are  probably  the 
other  way.  We  think,  moreover,  that  we  find 
support  for  this  view  in  similar  legislation  in 
this  state.  In  R.  I.  Gen.  Laws,  chap.  182,  g  17, 
it  is  declared,  in  the  case  of  a  foreign  insur- 
ance company,  that  the  contract  shall  be 
valid,  and  the  same  declaration  is  made  as  to 
resident  insurance  companies  which  fail  to 
comply  with  the  law.  The  argument  is  pressed 
that,  because  the  declaration  of  validity  is 
made  in  these  cases,  its  omission  in  the  statute 
before  us  leads  to  the  inference  of  the  invalid- 
ity of  other  contracts.  We  do  not  think  that 
the  legislature  intended  to  make  one  class  of 
contracts  valid,  and  other  contracts,  under  sim- 
ilar conditions,  invalid.  If  the  legislature  in- 
tends to  make  such  contracts  as  the  one  in 
suit  invalid,  it  is  easy  to  say  so;  but,  in  the 
absence  of  such  a  provision,  it  is  a  wide  stretch 
of  judicial  construction  for  the  court  to  hold 
that  such  a  result  was  intended.  The  purpose 
of  the  statute  is  not  to  invalidate  contracts,  but 
to  require  foreign  corporations  to  appoint  an 
attorney  in  the  state  upon  whom  service  of 
process  may  be  made.  This  purpose  seems  to 
oe  adequately  served  by  imposing  a  penalty 
upon  the  agent  who  ventures  to  do  business 
for  the  company  without  complying  with  the 
law.  While  we  do  not  question  the  right  of 
the  state  to  impose  such  conditions  and  pen- 
alties upon  foreign  companies  doing  business 
here  as  it  may  deem  proper,  subject  to  the 
provisions  of  the  Federal  Constitution  as  to  the 
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regulation  of  commerce  among  the  states,  yet^ 
in  view  of  the  vast  amount  of  business  now 
done  by  such  corporations,  we  think  it  la  i^ 
conservative  position  to  hold  that  the  legisla- 
ture did  not  intend  to  exempt  our  citizens  from* 
paying  just  debts,  upon  grounds  of  noncom- 
pliance with  our  statutes,  which  may  have- 
been  fully  known  to  the  debtors,  when  the  gen- 
eral assembly  has  not  clearly  expressed  that 
intention,  and  the  inference  of  it  is  not  neces- 
sary to  the  object  of  the  statute.  We  are  re- 
ferred to  Electric  Neva  dh  M.  Trantfer  Co,  v. 
Perry,  76  Fed.  Rep.  898.  in  which  it  is  claimed 
that  our  statute  was  construed  to  preclude  a 
foreign  corporation,  which  bad  not  complied 
with  it,  from  maintaining  a  suit.  That  case, 
however,  was  a  bill  in  equity  for  an  injunction 
to  restrain  police  officers  of  Pawtucket,  who 
had  seized  the  property  of  the  complainant  for 
a  violation  of  our  statute  against  pool  selling, 
from  interfering  with  their  business.  Judge 
Colt,  in  the  opinion,  very  properly  said  that  a> 
foreign  corporation  which  has  not  complied 
with  statutory  provisions  "cannot  invoke  the 
aid  of  this  court  to  prohibit  the  defendant» 
from  interfering  with  a  business  which  it  haa 
no  legal  right  to  carry  on."  That  is  a  very  dif- 
ferent thing  from  holding  that  a  contract  i» 
void  which,  in  its  nature,  is  not  contrary  to 
public  policy.  Our  decision  is  that  the  court 
did  not  err  in  refusing  the  instruction  asked 
for,  and  that  the  petition  for  a  new  trial  must  he- 
dismissed. 

Case  remitted  to  the  common  pleas  divisiofi,. 
with  directum  to  enter  judgment  on  ths  verdicts 


Michael  LUBRANO 

IMPERIAL  COUNCIL  OF  THE  ORDER" 
OF  UNITED  FRIENDS. 


C 


.B.L. 


.) 


1.   A  eontraet  whereby  »  benefit  is  t^ 
aceme  vpciii  the  death  or  physical  dle» 
ability  Ox  a  person*  whfoh  benefit  Is  or  maj 
be  oondltloned  upon  the  collection  of  an  awess 
ment  upon  persons  holdtnir  similar  contracts,  ia« 
a  contract  of  Insurance  within  the  meaning  off* 
Gen.  Laws,  chap.  184,  •  2,  respecting  buaineai  by 
foreign  Insurance  companies. 

8«  Jorisdictlon  of  a  lbrei|^  tlnsoraaco- 
eompany  doingf  bnstness  in  the  state- 
without  eomplylns  with  the  statuter 

which  requires  it  before  doing  buBlnesB  to  ap- 
point the  insurance  commissioner  as  attorney  on 
whom  process  may  be  served,  cannot  be  acquired' 
by  service  on  such  commissioner,  wb^  re  the  facta- 
appear  from  the  plaintiff's  own  showing,  and  the 
defendant  has  not  appeared  to  plead  to  the  Juris- 
ciction,  and  is  not  shown  to  have  received  notice, . 
either  actual  or  constructive. 

(April  17, 1807.) 

PETITION  by  plaintilT  for  new  trial  after 
disnoisssl  by  the  Common  Pleas  Division 
for  want  of  service  of  an  action  brought  to 

NOTB.— On  the  question.  Who  may  be  served 
with  process  in  suit  against  a  foreign  corporation?- 
see  note  to  Foster  v.  Charles  Betcher  Lumber  Co. 
(S.  D.)28L.R.A.48a 
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xecoyer  the  amount  alleged  to  be  due  on  a 
l)enefit  insuraoce  policy.     Petition  deni&d, 

Tbe  facta  are  stated  id  tbe  opinion. 

Mr.  Willard  B.  Tanner,  for  petitioner: 

The  defendant  ^as  doing  an  insurance  busi- 
ness in  this  state. 

Com.  T.  WMerbee,  106  Mass.  149;  State. 
Oraham,  t.  NichoU,  78  Iowa,  747;  KnighUf 
Templar  dk  M»  Life  Indemnity  Co,  y.  Berry,  4 
XJ.  8.  App.  858,  50  Fed.  Rep.  611;  National 
Union  v.  Marlovo,  40  U.  S.  App.  95.  74  Fed. 
Hep.  775;  Niblack,  Ben.  8oc.  2d  ed.  §  8. 

The  service  of  the  writ  was  sufficient  be- 
cause the  defendant  is  estopped  to  deny  that 
they  have  not  appointed  the  commissioner 
their  attorney  to  accept  service,  after  having 
done  business  in  the  state  and  received  tbe 
benefits. 

Sparky  V.  National  Masonic  Aeci.  As$o,  78 
Fed.  Rep.  277;  Ehrman  v.  Tetttonie  Ine.  Co,  1 
McCraiT,  128;  Moeh  v.  Virginia  F,  it  M.  In$. 
Co.  10  Fed.  Rep.  696;  Knapp,  S.  dh  Co,  Co.  v.  Na- 
tional Mui,  F,  Im.  Co.  80  Fed.  Rep.  607; 
Bagerman  v.  Empire  Slate  Co.  97  Pa.  684; 
Foiter  V.  Charles  Betcher  Lumber  Co,  28  L.  R. 
A.  490,  noU,  5  8.  D.  57;  22  Am.  &  £ng.  Enc. 
Law,  p.  128,  cases  cited. 

The  elements  of  an  estoppel  are  present  be- 
cause there  is  involved,  first,  tbe  representa- 
tion in  insuring  the  plaintiff  that  they  were 
authorized  to  do  business  in  this  state,  a  con- 
dition of  which  was  appointing  tbe  commis- 
sioner attorney  to  accept  service;  second, 
knowledge  of  the  facts  on  the  part  of  the 
company  that  they  had  not  appointed  tbe  com- 
missioner their  attomev;  third,  the  intention 
that  the  plaintiff  should  act  on  the  implied 
representation  that  the  company  was  author- 
ized to  do  business  in  the  state;  fourth,  the 
representation  was  acted  on  by  the  plaintiff  in 
accepting  insurance,  since  it  mav  be  fairly  said 
that  the  plaintiff  would  not  have  paid  his 
money  for  insurance  in  an  order  which  was 
not  authorized  to  do  business  in  the  state. 
hBigelow,  Estoppel,  p.  487;  Pennypacker  v. 
Capital  Ins,  Co,  80  Iowa,  66,  8  L.  R.  A.  286; 
Phenix  Ins.  Co,  v.  Pennsylvania  Co.  184  Ind. 
215,  20  L.  R.  A.  405. 

Tillin^hast*  J.,  delivered  the  opinion  of 
the  court: 

This  case  Is  before  us  on  tbe  plaintiffs  peti- 
tion for  a  new  trial.  It  was  brought  in  the 
common  pleas  division,  was  not  answered  by 
the  defendant,  and  was  dismissed  by  the  court 
for  lack  of  service.  The  record  shows  that  the 
defendant  is  a  corporation  of  ^he  so  called 
'^fraternal  class,"  incorporated  in  the  state  of 
lYew  York;  that  it  is  doing  business  in  this 
stale;  that  the  plaintiff  was  a  member  of  a 
subordinate  lodge,  organized  under  said  corpo- 
ration, in  the  city  of  Providence;  and  that  this 
action  is  brought  upon  a  liability  incurred  by 
said  defendant.  The  writ  in  the  case  was 
served  by  leaving  an  attested  copy  thereof  with 
the  insurance  commissioner  of  this  state  The 
record  shows,  however,  that  he  had  not  been 
appointed  by  the  defendant  as  its  attorney  to 
accept  service,  under  R.  I.  Gkn.  Laws,  chap. 
182,  g  8,  which  is  as  follows:  "No  insurance 
company  not  incorporated  under  the  authority 
of  this  state,  shall  directly  or  indirectly  issue 
policies,  take  risks,  or  transact  business  in  this 
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state,  until  it  shall  have  first  appointed  in  writ- 
ing the  insurance  commissioner  of  this  state 
to  be  the  true  and  lawful  attorney  of  such 
company  in  and  for  this  state,  upon  whom  all 
lawful  process  in  any  action  or  proceeding 
against  tbe  company  may  be  served  with  the 
same  effect  as  if  the  company  existed  in  this 
state. .  8aid  power  of  attorney  shall  stipulate 
and  agree  on  the  part  of  the  company  that  any 
lawful  process  against  the  company  which  & 
served  on  said  attorney  shall  be  or  the  same 
legal  force  and  validity  as  if  served  on  the 
company,  and  that  the  authority  shall  continue 
in  force  so  long  as  any  liability  remains  out- 
standing against  the  company  in  this  state.  A 
certificate  of  such  appointment,  duly  certified 
and  authenticated,  shall  be  filed  in  tbe  office 
of  the  insurance  commissioner,  and  copies 
certified  by  him  shall  be  received  in  evidence 
in  all  the  courts  in  this  state.  Service  upon 
such  attorney  shall  be  deemed  sufficient  service 
upon  tbe  principal." 

The  first  question  which  we  are  called  upon 
to  decide  is  whether  the  contract  on  which  the 
action  is  based  is  a  contract  of  insurance,  within 
the  meaning  of  our  statute.  We  think  it  is 
clear,  upon  the  evidence  submitted,  that  it  is 
such  a  contract,  and  that  the  defendant  is  do- 
ing an  insurance  business  in  this  state.  Tbe 
making  of  a  contract  like  the  one  in  suit, 
whereby  a  benefit  is  to  accrue  to  the  plaintiff 
upon  his  death  or  physical  disability,  which 
Iteneflt  is  or  may  be  conditioned  upon  the  col- 
lection of  an  assessment  upon  persons  holding 
similar  contracts,  is  declared  to  be  a  contract 
of  insurance  by  R  I.  Gen.  Laws,  chap.  184, 
§  2.  See  also  Com,  v.  Wetherbee,  105  Mass.  149; 
State,  Orahnm,  v.  Nichols,  78  Iowa,  747;  Nib- 
lack,  Ben.  Soc.  &  Acci.  Ins.  §  8,  and  cases 
cited. 

The  main  question  in  the  case,  however,  and 
the  one  which,  in  view  of  the  authoritie» 
cited  by  plaintiff's  counsel,  has  caused  u» 
to  hesitate  in  deciding,  is  whether  there  ha8> 
been  any  valid  service  of  tbe  writ.  The  plain- 
tiff's counsel  contends  that  tbe  service  was  suf- 
ficient, because  the  defendant  is  estopped  to^ 
deny  that  it  has  appointed  tbe  insurance  com- 
missioner its  attorney  to  accept  service,  afteir 
having  done  business  in  tbe  state,  and  received! 
the  benefits  thereof.  While  it  is  probably  true, 
and  indeed  such  seems  to  be  tbe  well-settled 
law,  that  the  defendant  would  be  estopped  to 
deny  that  it  has  complied  with  tbe  statute  as  to 
the  appointment  of  an  attorney  to  accept 
service,  yet  a  difficulty  arises  in  the  applica- 
tion of  the  principle  to  this  case.  The  defend- 
ant makes  no  appearance;  so  that  no  question 
of  estoppel,  as  it  seems  to  us,  can  properly  be 
raised  or  considered.  See  Anthony  v.  Brayton, 
7  R.  I.  58,  54.  Tbe  writ  was  not  served  upon 
an  agent  of  tbe  defendant  corporation,  as  was 
the  case  in  Moch  v.  Virginia  F,  <fc  M.  Ins.  Co. 
10  Fed.  Rep.  696,  and  other  cases  cited  by 
plaintiff;  nor  was  it  served  upon  any  person 
authorized  by  the  defendant  to  accept  service 
thereof.  Moreover,  the  fact  appears  of  rec- 
ord, and  from  the  plaintiff's  own  showing, 
that  the  defendant  failed  to  comply  with  the 
statute  first  above  quoted,  and  hence,  that 
there  was  no  service  of  tbe  writ  whatsoever, 
unless  we  can  bold  that  service  upon  the  insur- 
ance commissioner,  with  the  actual  knowledge 
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on  our  part  that  be  was  neyer  authorized  to 
accept  the  same,  gives  jurisdiction.  It  seems 
to  us  that  to  so  hold  would  violate  the  very 
fouDdation  priociple  of  all  judicial  proceedings 
which  principle  requires  that,  in  order  to  give 
the  court  jurisdiction  over  a  defendant  where  it 
is  a  proceeding  in  personam,  he  iQjast  have  no- 
tice, either  actual  or  constructive,  of  the  pro- 
ceeding instituted  against  him.  In  this  case 
the  defendant  had  neither.  And  that  fact  ap- 
pears, not  by  reason  of  the  defendant's  setting 
up  the  same,  as  it  does  in  the  cases  relied  on 
by  plaintiff,  but  from  the  record  itself.  And 
herein  lies  the  difference  between  this  case  and 
those  which  have  been  cited  by  plaintiff's  coun- 
sel. In  those  cases  there  was  an  appearance 
for  the  defendant,  either  general  or  special,  at 
some  stage  of  the  proceeding,  and  the  question 
of  jurisdiction  was  litigated  and  decided  ad- 
versely to  the  defendants  respectively.  Such 
was  the  case  in  Hagerman  v.  Empire  Slate  Co. 
97  Pa.  6H4,  where  the  writ  was  served  on  an 
agent  of  the  defendant  found  in  the  state.  The 
defendant  had  not  complied  with  the  statute 
in  the  appointment  of  an  agent  on  whom  pro- 
cess might  be  served.  The  court  held  that 
"when  a  foreign  corporation,  transacting  busi- 
ness in  this  state,  has  failed  to  establish  an  of- 
fice, and  report  the  name  of  its  agent  to  the 
secretary  of  the  commonwealth,  but  has  some 
person  residing  therein  who  acts  as  its  agent, 
it  must  be  presumed  that  the  corporation  has 
aubstituted  such  agent  as  one  on  whom  service 
Is  authorized  to  be  made."  Moreover,  under  a 
statute  of  that  state,  service  of  process  against 
a  foreign  corporation  may  be  made  upon  any 
officer,  agent,  or  engineer  of  the  corporation, 
either  personally  or  by  copy.  In  Ehrman  v. 
Teutonia  Ine.  Co,  1  McCrary,  128. 1  Fed.  Rep. 
471,  the  defendant  appeared  and  filed  a  plea 
to  the  jurisdiction,  which  plea  was  held  to  be 
defective.  The  court,  however,  considered 
the  main  point  intended  to  be  raised  by  the 
pleader,  and  held  that  the  defendant  could  not 
be  heard  to  sav  that  service  of  the  summons  on 
the  state  auditor  was  not  a  good  personal 
service  on  the  company.  It  suso  held  that, 
from  the  fact  of  the  defendant's  doing  business 
in  the  state,  the  presumption  of  its  assent  to 
service  in  the  mode  prescribed  by  the  statute 
arose,  and  that  no  averment  or  evidence  to  the 
contrary  was  admissible  to  defeat  the  jurisdic- 
tion, and  that  the  defendant  would  not  be  per- 
mitted to  relieve  itself  from  a  liability  which 
the  written  stipulation  required  by  the  statute 
would  have  imposed,  by  pleading  its  own  fraud 
on  the  law  of  the  state  and  her  citizens,  under 
the  maxim  that  no  man  shall  take  advantage  of 
his  own  wrong.  Pbster  v.  Charles  Betcher  Lum- 
ber Co.  6  S.  D.  67, 23  L.  R.  A.  490,  was  a  defaulted 
case  in  the  court  below,  where,  after  judg- 
ment, the  defendant  appeared,  and  moved  to 
set  aside  the  judgment,  on  the  ground  that  the 
writ  was  not  served  on  any  authorized  aeent 
of  the  defendant,  which  motion  was  denied, 
and  an  appeal  was  taken.  The  record  showed 
that  the  writ  was  served  on  two  of  the  man- 
aging agents  of  the  defendant.  The  defend- 
ant had  failed  to  comply  with  the  statute  in 
the  appointment  of  an  agent  authorized  to 
accept  service  of  process.  The  court  held 
that,  in  the  first  place,  the  service  on  the  man- 
aging agent  of  defendant  was  good,  under  the 

88  U  R.  A. 


statute  of  that  state,  which  expressly  declarea 
that  such  service  shall  be  good,  and,  in  the 
second  place,  that  the  failure  to  comply  with 
the  laws  of  the  state,  in  the  appointment  of 
an  agent  on  whom  process  might  be  served, 
could  not  be  taken  advantage  of  by  it.  6park§ 
v.  National  Masonic  Aeei.  Asso.  78  Fed.  Repu 
277,  was  a  defaulted  case  in  the  court  below, 
the  record  of  which  court  shows  "thatpcrsonid 
service  was  had  upon  defendant,  in  accordance 
with  the  laws  of  this  state,  as  provided  for  bj 
§  6912  of  the  [Revised]  Statutes  [of  Miasounj 
of  1889,  by  serving  the  writ,  with  a  copy  of  the 
petition,  upon  the  superintendent  of  the  insur- 
ance department  of  this  state,  the  person  au- 
thorize by  law  to  receive  such  service,  more 
than  thirty  days  before  the  first  day  of  thia 
term."  In  an  action  on  the  judgment  the 
defense  set  up  was  that  the  court  rendering  the 
same  was  without  jurisdiction,  and  hence  that 
the  judgment  was  void.  The  defendant  as- 
serted that  it  never  appeared  in  said  action 
wherein  the  judgment  was  rendered.  It  de- 
nied Uiat  it  was  ever  served  with  process,  and 
also  asserted  that  it  never  appointed  the  super- 
intendent of  the  insurance  department  of  the 
state  of  Missouri,  or  any  other  person  on  whom 
service  might  be  made.  The  court  held  that, 
by  the  fact  of  doing  business  in  the  state,  the 
defendant  asserted  a  compliance  with  the  laws 
thereof;  and  after  enjoying  the  benefits  of  the 
business,  and  receiving  the  money  of  the  as- 
sured, it  could  not  be  heard  to  say  that  it  never 
submitted  to  the  jurisdiction  of  the  state. 
Moeh  V.  Virginia  F,  A  M.  Ins.  Co.  10  Fed, 
Rep.  696,  in  which  the  general  question  of  ob- 
taining jurisdiction  over  a  foreign  corporation 
is  very  fully  and  ably  discussed,  was  a  case 
where  the  plaintiff  served  his  writ  upon  an 
agent  of  the  defendant  in  the  state  of  Louisi- 
ana, and  obtained  judgment  by  default 
Shortly  afterwards  the  defendant  appeared 
specially  by  its  attorney,  and  moved  that  the 
suit  be  dismissed,  on  the  ground  that  the  de- 
fendant had  not  been  legally  cited,  and  hence 
that  the  court  was  without  jurisdiction  to  ren- 
der judgment  in  the  case.  This  motion  was 
denied,  and  no  appeal  was.  taken  therefrom. 
Upon  the  judgment  thus  obtained,  suit  was 
subsequently  brought  in  the  United  States  cir- 
cuit court  of  Virginia,  the  defendant  having 
its  principal  office  in  Richmond,  in  said  state. 
The  defendant  pleads,  among  other  things, 
that  the  person  upon  whom  the  writ  was  origi- 
nally served  in  Louisiana  was  not  its  agent  for 
the  purpose  of  accepting  service,  and  that  the 
court  below  had  no  jurisdiction  by  reason 
thereof.  It  was  held  that  where  a  court  of 
general  jurisdiction  in  another  sovereignty  has 
passed  upon  the  question  of  its  own  jurisdic- 
tion, when  expressly  raised  by  plea,  the  parties 
to  such  a  suit  are  bound  in  the  home  court, 
under  the  principle  of  res  Judicata.  It  was 
also  held  that  an  insurance  company,  char- 
tered and  resident  in  one  state,  which  does 
business  in  another  state,  throufrh  an  agent 
there,  may  be  sued  in  that  state,  if  its  statute 
law  does  not  forbid,  by  service  of  process  on 
that  agent,  whether  he  has  express  power  of 
attorney  to  receive  or  accept  such  service  or 
not;  and  that  this  is  especially  so  where  the  law 
of  such  state  requires  every  foreign  insurance 
company  doing  business  therein  to  appoint  an 
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aseot  in  tbe  state  empowered  to  receive  leryioe 
of  proceas.  See  also  Otdame  t.  Bbawmut  In$. 
Ck>.  51  Yt.  278.  A  coHectioQ  of  the  cases  on 
the  general  question  before  us  may  be  found  in 
Jfoiter  T.  Charki  BeUher  Lumber  0^9.  28  L.  R 
A.  490.  «<ir9.,  5  a  D.  67. 

It  will  thus  be  seen  that  in  those  cases 
-where  the  defendant  appeared  and  pleaded  to 
the  jurisdiction.  bT  setting  up  the  fact  that  it 
had  not  appointed  someone  authorized  by  it 
to  accept  service  of  process*  as  required  hj 
statute,  the  courts  uniformly  held  that  this 
could  not  be  allowed,  the  defendant  being  es- 
topped from  setting  up  its  own  misconduct 
It  will  also  be  seen  that  in  those  cases  where 
judgment  was  rendered  bv  default  the  return 
on  the  writ  showed  a  yalid  service  prima  facie, 
and  nothing  was  brought  upon  the  record  by 
the  plaintiff  to  contradict  the  same,  so  that  the 
court  was  fully  warranted  in  exercising  its  Ju- 
risdiction; that  is  to  say,  the  court,  having 
no  knowledge  to  the  contrary,  was  bound  to 
presume  that  the  defendant  had  discharged  its 
statutory  duty  by  appointing  the  person  therein 
designated  as  its  agent  to  accept  service,  and 
benoe  that  service  upon  such  person  was  good. 
Here,  however,  no  such  presumption  can  be 
said  to  arise,  in  the  face  of  the  record  before 
us,  which  shows  that,  as  a  matter  of  fact,  the 
defendant  had  not  complied  with  the  statute 
first  above  quoted;  and  hence  the  court  can  not 
stultify  itself  by  holding  that  any  such  pre- 
sumption exists.  Indeed,  it  would  be  absurd 
to  say  that  a  presumption  arises  as  to  the  ex- 
istence of  a  certain  Jurisdictional  fact  when  the 
court  is  Judicially  informed  that  it  does  not  ex- 
ist.   Bo  that»  even  recognizing  the  full  force ' 


and  authority  of  tbe  decisions  cited  in  support 
of  the  plaintiff  s  position,  yet  we  do  not  think 
that,  in  the  circumstances  aforesaid,  they  are 
decisive  of  tlie  question  before  us. 

The  case  of  Knapp,  8,  <k  Co.  Co.  v.  Na- 
tional  Mui.  F.  Im.  Co.  80  Fed.  Rep.  607,  is 
clearly  in  point  That  was  a  case  In  the  United 
States  circuit  court  of  Missouri,  where  the 
statutory  requirement  as  to  the  appointment  of 
the  insurance  commissioner  by  a  foreign  cor- 
poration doing  business  in  the  state  is  similar 
to  the  one  here.  Service  of  the  writ  was  made 
upon  said  insurance  commissioner,  who  de- 
clined to  receive  the  summons  and  copy  of  the 
petition  which  was  banded  to  him,  but  he  gave 
no  reason  therefor.  No  appearance  was  en- 
tered by  the  defendant,  and  the  plaintiff  asked 
for  a  default  The  court  (Brewer.  J.)  held 
that  the  service  was  good  if  the  insurance  com- 
missioner had  power  to  receive  the  same,  and 
that,  as  it  was  alleged  in  the  petition  that  the 
company  was  doing  business  in  the  state,  hav- 
ing agents  and  officers  there,  the  court  would 
presume  that  It  bad  complied  with  the  law, 
and  therefore,  prima  facie,  at  least,  the  service 
was  good,  whereupon  a  Judgment  by  default 
was  entered.  Had  it  come  to  tbe  knowledge 
of  the  court,  however,  from  the  plaintifTs  own 
showing,  as  it  does  in  the  case  before  us,  that, 
as  a  matter  of  fact,  said  commissioner  was  not 
authorized  to  receive  service  of  the  writ,  it  is 
evident  that  the  court  would  have  held  that 
there  was  no  service,  and  hence  no  Jurisdic- 
tion. 

The  petition  for  new  trial  must  ther^ore  be 
denied. 


TENNESSEE  SUPREME  COURT, 


JONATHAN   TURNER'S    SONS,   Appte., 

s. 

LEE  GIN  ft  MACHINE  COMPANY. 


(••••  ••••Teon. . 


.) 


Money  tendered  nnd  paid  into  eonrt  as 
the  ftiU  amount  due  the  plaintiff  con- 
etltntee  a  ftiU  disehar^^  when  plaiotifT 
takes  It  from  the  oourt.  althoufrh  he  protests 
that  more  Is  due  and  deollnes  to  aooept  It  as  full 
paymeot.  If  the  terms  on  wblch  ft  was  tendered 
are  not  waived  by  tbe  defendant  or  moditied  by 
rule  of  eourt^ 

. 

(April  Term,  180T.) 

APPEAL  by  plaintifTs  from  a  Judgment  of 
the  Circuit  Oourt  for  Shelby  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  an  ac- 
count   Afflrmed. 
The  facts  are  stated  in  tbe  opinion. 

NOTn.~As  to  the  effect  of  an  unaeoepted  tender 
on  tbe  Hen  of  a  mortgage  or  pledfre,  see  note  to 
Parker  v.  Beadey  (N.  0  J  83  L.  B.  A.  SSL 
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Meeivi.  Thomas  M«  Bemggu  and  W.  B. 
Henderson  for  appellants. 

Jir.  H.  C.  Warinner»  for  appellee: 

The  plea  of  tender  and  acceptance  is  not  a 
plea  in  abatement,  but  is  a  plea  in  bar,  and  pre- 
cludes any  further  recovery  upon  the  matters 
sued  on. 

There  is  no  law  or  statute  authorizing  magis> 
trates  to  receive  and  hold  money  made  the 
subject  of  tender  by  litigations  before  them. 
They  are  not  by  law  authorized  to  receive  such 
money  officially.  Tbe  proper  practice  is  for 
defendsnt  to  make  tender  before  trial,  then  re- 
peat the  tender  before  tbe  ma^tistrate,  and  then 
bring  the  money  into  tbe  appellate  oourt  at  tbe 
time  the  papers  are  filed  therein. 

Eejfi  V.  Roder,  1  Head,  ^0. 

In  Tennessee  there  is  no  such  thing  as  a  pay- 
ment of  monev  into  oourt  under  a  rule  of  court 
as  known  to  the  old  practice.  The  defendant 
is  allowed  to  pay  money  Into  court  by  a  statute 
and  without  any  of  tbe  restrictions  and  condi- 
tions imposed  by  the  old  rules. 

Shannon's  Code,  g  4667. 

This  legislation  was  supplemental  and  amend- 
atory to  the  "plea  of  tender;"  but  its  adoption 
has  operated  to  mi^e  the  payment  of  money 
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into  court  under  tbe  old  general  rule  obsolete. 
It  has  been  tbe  law  since  about  1852,  and  is 
apparently  taken  from  the  Alabama  Code  1852, 
§2245. 

The  authorities  cited  by  plaintiff,  to  wit: 
Corny ns' Dig.  title  Pleader,  G  10;  Tidd,  Pr. 
619,  620,  627,  630;  Bayden  v.  Moore,  6  Mass. 
365;  Williame  v.  IngenoU,  12  Pick.  845;  Mur- 
ray ▼.  Bethune,  1  Wend.  191;  8leg?it  v.  Rhine- 
iander,  1  Johns.  192;  Spalding  v.  Vandereook, 
2  Wend.  481;  Johnston  v.  Columbian  Ine.  Co, 
7  Johns.  315;  Qodin  t.  Eodeon,  24  Vt.  140; 
Keith  ¥.  Smith,  1  Swan,  95, — do  not  apply  to 
this  case  or  to  the  facts;  they  are  based  upon 
the  principles  applicable  strictlv  to  a  payment 
into  court  under  tbe  old  general  rule. 

The  defendant  made  tender,  unexcepted  to  in 
form,  of  a  sum  less  than  that  claimed  by  plain- 
tiffs, afl  and  for  tbe  full  amount  due  them,  and 
it  was  delivered  to  the  magistrate  at  tbe  request 
of  the  plaintiffs.  The  plaintiffs  thereupon 
▼oluntarily  applied  for  and  received  tbe  amount 
60  tendered  under  these  circumstances,  and 
they  thereby  accepted  tbe  tender  as  made,  and 
they  cannot  now  claim  that  they  took  it  as 
payment  pr^  tanto  on  their  demand,  and  they 
cannot  prosecute  their  suit  for  any  alleged 
balance. 

Baeueeler  y.  Duroes,  14  Mo.  App.  108;  Oard- 
ner  v.  Black,  98  Ala.  688;  Hanson  ▼.  Todd,  95 
Ala.  828;  Monroe  ▼.  Chaldeck,  78  Dl  429; 
Adams  v.  Eelm,  55  Mo.  468. 

Wilkes*  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  before  a  Justice  of 
the  peace  of  Shelby  county  upon  an  open  ac- 
count for  $200  and  interest.  The  warrant  was 
taken  out  August  8.  1896.  On  the  12tb  of 
August,  1896,  defendant  appeared,  and  paid 
to  the  justice  of  the  peace  $57,  and  the  follow- 
inff  mmute  entry  was  made  by  the  Justice: 
"Se  it  remembered  that  on  this  12th  day  of 
August,  1896.  came  James  Lee,  Jr.,  and  ten- 
dered plaintiff  $57.  claiming  that  this  is  the 
whole  sum  due.  Thereupon  plaintiff  declined 
to  accept  the  same,  and  the  said  James  Lee. 
Jr.,  paid  said  $57  into  court  upon  a  verbal 
plea  of  tender."  On  the  next  day,  August  18, 
1896,  defendant  appeared  by  attorney,  and 
filed  the  following  plea:  "The  defendant  James 
Lee,  Jr.,  has  tendered  to  the  plaintiff  the  sum 
of  $57,  and  the  same,  together  with  the  costs, 
has  been  accepted  by  plaintiff's  attorney,  and 
the  defendant  therefore  prays  that  tbe  suit 
herein  be  dismissed,  and  be  go  hence  without 
future  cost."  On  tbe  ]7tb  day  of  August, 
1896,  the  Justice  of  tbe  peace  rendered  judg- 
ment for  the  plaintiffs  s^inst  the  defendant 
for  $224  and  costs.  The  Judgment  further 
proceeded  to  recite  that:  "It  appearing  to  the 
court  that  James  Lee,  Jr.,  paid  Into  court 
August  12,  1896,  upon  an  oral  plea  of  tender, 
$57,  the  Judgment  is  credited  with  that  sum 
paid  over  to  tbe  plaintiffs  this  day  by  tbe  court, 
teaying  $167,  for  which  sum,  with  interest 
until  paid,  execution  will  issue,  and  all  costs." 
The  defendant  thereupon  appealed  to  tbe  sec- 
ond circuit  court  of  Shelby  county.  On  tbe 
11th  of  January,  1897,  this  cause  was  beard  in 
the  appellate  court  before  the  trial  Judge  with- 
out a  Jury,  and  a  Judgment  was  rendered  re- 
citing, among  other  things,  "that  at  phdntifEs' 
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request  tbe  court  first  heard  the  cause  on  the 
plea  of  tender,  and  acceptance  of  same  by  the 
plaintiffs'  attorney,  and  on  bearing  tbe  testi- 
mony of  plaintiffs'  attorney  the  court  finds  for 
the  defendant  on  said  plea  of  tender  and  ac- 
ceptance, and  that  same  is  in  bar  of  plaintiffs' 
action  herein."  He  then  proceeds  to  give 
judgment  for  defendant  that  he  be  discharged 
of  the  debt,  and  adjudges  the  costs  against  tbe 
plaintiff,  so  far  as  they  accrued  after  the  pay- 
ment of  said  money  to  tbe  said  justice  of  tbe 
peace.  The  plaintiffs,  upon  tbe  hearing,  and 
when  tbe  Judgment  was  rendered,  offered  to 
prove  their  claim  in  full,  but  tbe  court  declined 
to  bear  it,  holding  that  proof  of  the  debt  was 
inadmissible  after  acceptance  by  plaintiffs  of 
the  money  paid  into  court.  The  plaintiffs  have 
appealed  to  this  court,  and  assign  as  error  that 
the  court  erred  in  sustaining  the  plea,  and  io 
holding,  as  a  matter  of  law,  that  tbe  acceptance 
from  tne  registry  of  the  court  by  tbe  plaintiffs 
of  the  moneys  paid  in  by  defendant  under  a 
plea  of  tender,  barred  the  further  prosecutiou 
of  tbe  suit  for  tbe  balance  of  tbe  debt  sued  ou 
above  the  amount  paid  in  bv  the  defendant, 
and  in  declining  to  permit  plaintiffs  to  prove 
their  debt  as  sued  for,  after  striking  from  the 
demand  tbe  money  paid  into  court. 

Upon  tbe  trial  in  the  court  below  the  attor- 
ney of  plaintiff  was  asked:  ''Did  not  the  de- 
fendant tender  you  $57  and  costs  as  tbe  amount 
owing  by  him  to  plaintiffs,  and  in  a  form  satis- 
factory to  you;  and  with  your  assent  did  he 
not  pay  same  over  to  F.  M.  Guthrie,  themagja- 
trate  before  whom  the  suit  was  pending?"  To 
which  be  replied,  "Yes,  sir."  He  was  then 
asked:  *'Did  you  not,  on  the  same  day,  or  day 
after,  request  tbe  said  Guthrie  to  pay  said 
money  over  toyou,  and  did  you  not  receive 
tbe  samer  to  which  he  replied,  "I  did." 
The  contention  on  behalf  of  plaintiffs  Is  that, 
after  receiving  tbe  $57  from  the  Justice  of  the 
peace,  they  had  tbe  riffbt  to  pursue  tbe  collec- 
tion of  tbe  balance  of  their  account  of  $200 
and  interest,  merely  crediting  their  claim  with 
the  $57,  as  that  much  paid  on  account;  and  in 
support  of  this  view  counsel  cites  and  relies 
upon  Comyns'  Dig.  title  Pleader,  C.  10;  Tidd, 
Pr.  gg  619,  620.  627,  680;  Boyden  t.  Moore,  6 
Mass.  865;  Williams  y.  IngersoU,  12  Pick.  845; 
Murray  y.  Bethune,  1  Wend.  191;  Sl^ht  v. 
Rhinelander,  1  Johns.  192;  Spalding  y.  Vander* 
cook,  2  Wend.  431;  Johnston  y,  Columbian  Ins. 
Co.  7  Johns.  815;  OotUin  v.  Eodson,  2iYi.  140. 
**Tbe  practice  of  bringing  money  into  court  is 
said  to  have  been  first  introduced  in  the  reign 
of  Car.  IL  .  .  .  to  avoid  the  hazard  and 
difficulty  of  pleading  a  tender.  ...  In 
these  [proper]  cases,  when  the  dispute  is  not 
whether  anything,  but  how  much,  is  due  the 
plaintiff,  tbe  defendant  may  have  leave  to  bring 
into  court  any  sum  of  money  he  thinks  fit; 
and  tbe  courts  will  make  a  rule  that,  unless 
the  plaintiff  accepts  of  it,  with  costs,  in  dis- 
charge of  the  action,  it  shall  be  struck  out  of 
the  declaration,  and  paid  out  of  the  court,  to 
the  plaintiff  or  his  attorney;  and  the  plaintiff, 
upon  tbe  trial,  shall  not  be  permitted  to  give 
evidence  for  the  sum  brought  in."  Tidd,  Pr. 
*619.  "Tbe  motion  for  leave  to  bring  money 
into  court  is  a  motion  of  course,  and  should 
regularly  be  made  before  plea  pleaded."  Id. 
*621.    ''Bringing  money  into  court  is,  in 
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•eral,  considered  as  an  acknowledgmeot  of  the 
light  of  action,  to  the  amount  of  the  sum 
brought  in;  which  the  plainliff,  therefore,  on 
producing  an  office  copy  of  the  rule,  is  entitled 
to  receive  at  all  events,  whether  he  proceed 
in  the  action  or  not,  and  even  though  he  be 
nonsuited,  or  have  a  yerdict  against  him." 
Id.  *624.  In  speaking  of  nonsuiting,  Tidd 
«ays:  "When  money  is  brought  into  court,  un- 
less the  plaintiff  will  accept  It,  with  costs,  in 
discharge  of  the  suit,  it  is  considered  as  paid 
before  action  brought,  and  struck  out  of  the 
declaration;  and  the  action  proceeds  for  the 
residue  of  the  demand,  in  like  manner  as  if  it 
bad  been  originally  commenced  for  that  only." 
Id.  The  practice  of  bringing  money  into  court 
•under  the  general  rule  is  as  follows,  to  wit: 
"When  money  is  brought  into  court,  the  plain- 
tiff either  accepts  it  with  costs,  in  discharge  of 
the  suit,  or  proceeds  in  the  action.  In  the 
former  case,  be  should  take  an  office  copy  of 
the  rule,  and  procure  an  appointment  thereon 
from  the  master,  or  one  of  the  prothonotaries, 
to  tax  the  costs,  and  serve  the  same  on  the  de- 
fendant's attorney;  or,  in  default  thereof,  it 
will  be  considered  that  the  plaiutiff  intends  to 
proceed  in  the  action,  to  recover  a  larger  sum 
than  that  paid  into  court.  ...  If  the  plaintiff 
proceed  in  the  action,  the  sum  brought  into 
•court  is,  by  the  terms  of  the  rule,  to  Im  struck 
out  of  the  declaration,  and  to  be  paid  out  of 
•court,  to  the  plaintiff  or  his  attorney:  and  upon 
the  trial  of  the  issue  the  plaintiff  shall  not  be 
permitted  to  give  evidence  of  the  same.  In 
•socb  case,  if  the  plaintiff  proceed  to  trial, 
otherwise  than  for  the  nonpayment  of  costs, 
and  do  not  prove  more  to  be  due  to  him  than 
the  sum  brought  in,  the  plaintiff,  on  the  rule 
bein^  produced,  shall  be  nonsuited,  or  have  a 
yerdict  against  him,  and  pay  costs  to  the  de- 
fendant. .  .  .  But  if  more  appear  to  be 
•due  to  him.  be  shall  have  a  verdict  for  the 
•overplus,  and  costs.  .  .  .  A  ud  the  plaintiff 
is  entitled  to  costs,  up  to  the  time  of  bringing 
money  into  court."  Id.  626;  Keith  y.  Smith, 
1  8wan,  92.  This  case  was  tried  in  the  circuit 
«ourt  in  1849,  and  decided  by  our  supreme 
court  in  1851.  It  was  an  action  of  assumpsit 
for  work,  labor,  etc  The  pleas  were  nonas- 
sumpsit  and  notice  of  set-off.  There  was  no 
plea  of  tender  at  all.  The  parties  had  been  in 
«ross  litigation,  and  in  the  last  suit  defendant 
•offered  as  set-off  a  judgment  previously  ren- 
dered in  bis  fayor,  and  to  avoid  the  effect  of 
this  set-off  plaintiff  had  tendered  the  amount 
of  this  former  Judgment,  which  was  refused. 
It  will  be  noticed  that  this  case  was  decided 
before  the  act  authoriziug  payment  of  tender 
to  the  clerk,  taken  from  the  Alabama  Code  of 
1862,  and  while  money  could  only  be  paid  into 
•court  by  the  debtor,  under  some  rule  made. 
The  syllabus  is  as  follows:  "Tender  in  Court, 
How  Made.  To  be  available,  a  tender  made  in 
•court  must  be  under  a  rule  of  the  court,  and 
^kccompaoied  by  a  payment  of  proper  costs  up 
>to  that  time."  In  such  cases,  of  course,  the 
payment  into  court  must  be  made  upon  the 
'terms  imposed  by  the  rule.  If  the  general 
Tule  is  adopted,  then  the  form  and  practice 
laid  down  by  Tidd  must  be  observea.  If  a 
special  rule  is  made,  then  the  payment  must 
be  in  accordance  with  the  terms  imposed  by 
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the  special  rule.  The  court  said:  '*It  seems 
that  the  plaintiff  tendered  the  amount  of  this 
judgment  to  avoid  it  as  a  set  off,  and  the  tender 
was  refused;  he  then  paid  the  money  to  the 
clerk  of  the  court  for  the  use  of  the  defendant, 
but  it  was  not  received  by  defendant.  The 
facts  in  this  part  of  the  case  are  so  indistinctly 
stated  that  we  cannot  assume  anything  definite 
upon  them.  The  object  of  the  plaintiff  doubt- 
less was  to  avoid  the  effect  of  the  set-off  in 
reference  to  the  matter  of  costs,  now  amount- 
ing to  the  sum  of  $540.  .  .  .  But  it  does  not  ap- 
pear that  the  money  offered  as  a  payment  of 
the  judgment  was  paid  into  court  under  an 
order  and  rule  of  the  court,  authorizing  it  to 
be  done.  If  a  party  bring  monoy  into  court, 
he  must  do  so  under  a  rule  of  the  court,  and 
upon  payment  of  proper  costs  up  to  that  time. 
The  debt  so  paid  will  thereupon  cease  to  form 
any  part  of  the  future  litigation  in  thatbebalf, 
ana  the  other  party  will  be  entitled  to  receive 
the  money.  1  f  idd,  Pr.  620.  The  proper 
practice  in  this  respect  seems  not  to  have  been 
adopted  in  the  present  case."  Evidently  the 
court  was  here  considering  the  practice  of  the 
payment  of  money  into  court  under  the  gen- 
eral rule  as  laid  down  by  Tidd,  and  where 
the  legal  scope  and  effect  of  such  payment 
was  prescribed  by  the  terms  of  the  rule  it- 
self. See  Caruthers,  Lawsuit,  p.  226,  note  2; 
Thomp.  &  S.  Code,  g  2926.  note.  Such  rule 
can  have  no  application  to  the  tender  of  money, 
and  the  payment  thereof  to  the  clerk,  under  a 
statute  which  imposes  no  terms  whatever,  but 
leaves  the  effect  of  lender  and  acceptance  to  the 
general  principles  applicable  to  such  cases.  Un- 
questionably, under  the  practice  as  thus  laid 
Qown  by  Tidd,  and  followed  in  the  case  of 
Keith  y.  Smith,  1  Swan,  92.  the  rule  of  the 
court  under  which  money  was  paid  into  court 
prescribed  the  terms  upon  which  it  was  placed 
in  court,  and  the  terms  upon  which  it  might 
be  withdrawn,  and  these  terms  would  be  such 
as  the  court  should  see  proper  to  make.  We 
have  already  shown  what  the  general  rule  was 
when  the  court  did  not  prescribe  any  special 
provisions  or  conditions.  And  in  many  ca^es 
the  practice  was  as  contended  for  by  plaintiff, 
to  wit,  that  he  might  withdraw  the  amount 
paid  in,  and  continue  his  litifi;ation  for  the 
balance  claimed.  In  such  case  the  amount 
thus  withdrawn  i8  stricken  from  the  claim, 
and,  in  the  event  the  plaintiff  is  successful  to 
the  full  amount  claimed,  he  only  gets  judg- 
ment for  the  balance.  But  since  the  Code  of 
1858  the  tender  of  money  and  payment  into 
court  is  made  under  that  statute,  and  not  un- 
der a  general  rule  of  court.  This,  of  course, 
refers  to  payments  generally,  and  not  to  pay- 
ments made  under  special  rules  prescribing 
conditions  and  terms.  The  provision  of  the 
statute  is  found  in  g  4647,  Shannon's  Code,  and 
is  in  these  words:  "A  plea  of  tender  of  money 
or  of  a  thing  in  action  shall  be  accompanied 
by  a  delivery  of  the  money  or  thing  in  action 
to  the  clerk  of  the  court/'  The  form  of  the 
plea  is  prescribed  in  §  4661.  subs.  9,  Shan- 
non's Code.  This  statute  is  taken  from  the 
Code  of  Alabama  of  1852  (g  2245).  and  carried 
forward  into  iu  new  Code  as  §  2685.  This  sec- 
tion has  received  construction  in  the  courts  of 
Alabama  in  several  cases,  and  the  exact  prac- 
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lice  involved  in  this  case  has  been  considered 
and  passed  upon  in  critical  and  exhaustive 
opinions. 

In  the  case  of  Gardner  v.  Black  (1898)  98 
Ala.  688.  the  statute  was  construed.  This  was 
an  action  on  two  counts,^-one  lor  damages  on 
breach  of  contract  for  failure  to  pay  for  build- 
ing a  house,  the  other  on  '*quantvfn  meruif* 
for  material,  work,  and  labor  in  the  erecting 
of  said  bouse.  There  were  three  pleas,  one  of 
which  was  tender  of  a  less  amount,  which  was 
brought  into  court  with  costs.  On  plaintiff's 
motion  the  money  paid  into  court  on  the  ten- 
der was  paid  over  to  him.  Thereafter  defend- 
ant moved  to  dismiss  the  case  upon  the  ground 
that  plaintift  having  withdrawn  the  money 
paid  into  court  on  a  plea  of  tender,  therebv 
accepted  that  sum  in  full  satisfaction  of  his 
complaint.  Motion  was  overruled,  and  de- 
fendant excepted.  The  trial  proceeded,  and 
ludgment  was  rendered  for  plaintiff  for  the 
Dalance  claimed,  and  defendant  appealed. 
The  court,  by  McClellan,  J.,  said:  "Was  there 
merit  in  the  motion?  The  fact  that  the  plea 
of  tender  did  not  go  to  the  whole  of  plaintiff's 
demand  can  be  of  no  consequence  whatever 
against  the  motion.  These  pleas  never  go  to 
the  whole  claim  asserted  in  the  complaint.  If 
they  did,  no  necessity  for  interposing  them 
could  ever  arise,  as,  of  course,  the  plaintiff 
would  always  accept  the  sum  tendered  and  the 
amount  of  costs  accruing  to  time  of  tender. 
Tbey,  on  the  contrary,  admit  a  part  and  only 
a  part  of  the  demand  and  are  accompanied  by 
the  money  necessa^  to  discharge  the  part  so 
admitted.  The  defendant  says,  in  effect,  *I 
owe  you  so  much  of  what  you  claim,  and  here 
it  is:  the  balance  of  your  demand  I  do  not  owe, 
and  I  will  defend  against  it.'  It  is  manifestly 
immaterial  upon  what  line  the  defense  as  to 
the  residue  of  the  claim  may  proceed;  it  may 
rest  in  payment,  recoupment,  etc.  In  all  cases 
the  proposition  of  the  plea  is  to  pay  the  plain- 
tiff the  sum  named  in  satisfaction  of  the  whole 
claim  advanced  in  the  complaint,  and  if  the 

I>ropos{tlon  is  accepted  the  result  Is  complete 
iquidation  of  the  demand,  and  this  wholly  ir- 
respective of  the  grounds  upon  which  the  de- 
fendant declines  to  pay  and  proposes  to  deny 
his  liability  for  the  balance.  If  the  defendf 
ants  here  prior  to  the  suit  had  offered  plaintiff 
$184.44  in  full  payment  of  all  their  liabilities  un- 
der the  building  contract  and  the  plaintiff  had 
accepted  the  money,  there  of  course  could  be 
no  doubt  but  that  be  would  thereby  have  lost 
all  right  he  might  otherwise  have  had  to  insist 
on  the  payment  of  a  larger  sum,  however  clear 
such  right  might  originally  have  been,  how- 
ever frivolous  may  have  been  the  grounds  of 
defendant's  objection  to  payment  of  the  whole 
demand,  and  whatever  line  of  defense  he  may 
have  proposed  taking  against  the  demand  as  a 
whole, — whether  by  recoupment  against  it  or 
otherwise.  And  as  has  been  directly  adjudged 
by  this  court  the  withdrawal  by  the  plaintiff 
of  money  paid  into  court  on  a  plea  of  tender 
stands  upon  the  same  footing  and  involves  the 
same  consequences  as  the  acceptance  of  a  ten- 
der before  suit  brought  in  full  satisfaction  of 
the  demand."  The  court  then  quotes  from 
Judge  Clopton's  opinion  in  Hanson  v.  Todd, 
95  Ala.  828,  and  cites  Frank  v.  Pickens.  69  Ala. 
869.  opinion  by  Judge  BrickelL    The  judg 
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ment  was  reversed,  and  cause  dismissed  in  to- 
preme  court.    In  Hanson  v.    Todd  (1891)  9f^ 
Ala.  828,  suit  was  for  money  due  plaintiff  for 
repair  of  dwelling  house,  etc.    The  only  dis- 
puted question  was  the  amount  due.    Defend- 
ant filc^  plea  of  tender  of  the  amount  alleged^ 
by  him  to  be  due,  accompanied  by  delivery  of 
money  in  court.    Plaintiff,  without  demurrer 
or  issue,  received  the  money  from  the  clerk, 
under  an  order  of  the  court,  and  struck  frouk 
the  complaint  the  amount  so  received.    There- 
upon defendant  moved  to  dismiss  the  suit  at 
plaintiff's  cost.    This  was  refused.    There  was- 
trial  and  appeal.    The   court,  speaking  by 
Clopton,  J.,  says:    "What  is  the  legal  conse- 
quence, when  the  plaintiff  elects  to  take,  and 
receives  the  moner  brouj^ht  into  court  upon  a. 
plea  of  tender  before  suit  commenced.  Is  tbe- 
controlling  question  presented  by  the  record,, 
and  the  only  one  necessarv  to  be  considered. 
As  a  general  rule,  a  debtor  has  no  right  to  insist 
that  his  creditor  shall,  by  the  reception  of  the- 
amount  tendered,  be  precluded  from  claiming 
that  a  greater  sum  is  due,  and  suing  to  recover 
the  same.    A  tender  on  such  conditions  that 
its  acceptance  would  constitute,  or  clearly  im- 
ply, an  admission  by  the  creditor  that  it  wa» 
in  full  of  his  claim,  is  invalid,  and  may  be  re- 
fused.   The  only  effect  of  a  tender  refused.  If 
pleaded  and  the  truth  of  the  plea  established,, 
is  to  stop  the  interest,  and  exempt  the  defend- 
ant from  the  costs  of  a  subsequent  suit    While- 
a  mere  tender,  though  of  the  whole  amount 
due,  when  unaccept^,  does  not  operate  to  ex- 
tinguish or  satisfy  the  claim,  vet,  when  made- 
in  full  of  the  amount  due,  and  accepted,  with- 
out protest  as  to  its  sufficiency,  the  debt  be- 
comes extinguished.    The  creditor  may  reject 
a  tender  on  condition  that  he  receive  it  in  full 
of  his  claim,  but  if  he  accepts  it,  he  is  bound 
by  the  condition,  and  will  not  be  allowed  to> 
keep  the  money,  and  repudiate  the  condition. 
Miller  v.  Holden,  18  Vt.  887.    A  tender,  if  ac- 
cepted, is  accepted  as  made.     The   statute- 
(Code,  §  2686)  requiring  a  plea  of  the  tender  of 
money  to  be  accompanied  by  a  deliverv  of  the- 
money  to  the  clerk  of  the  court,  is  declaratory 
of  the  general  rule.    A  plea  of  tender,  if  io^ 
proper  form,  contains,  substantially,  the  aver- 
ment that  the  sum  tendered  and  brought  into- 
court  is  the  amount  due  plaintiff.    The  plea  ia> 
in  bar  of,  and,  if  proved,  defeats  any  recov- 
ery.   Bringing  the  money  Into  court,  on  sucl^ 
plea,  has  ail  the  effect  of  a  tender  on  condition 
that  the  plaintiff  receive  the  amount  in  full 
satisfaction  of  his  claim.    It  is  di^iembarrassed 
of  the  principle  that  a  tender  cannot  be  made- 
in  such  manner  that  the  reception  of  the  money 
satisfies  the  creditor's  demand.    The  object  of 
the  statute,  in  requiring  a  plea  of  tender  to  be 
accompanied  by  a  delivery  of  the  money  to 
the  clerk  of  the  court,  is  that  it  shall  be  placed 
In  the  custody  of  the  court,  so  that  it  may  be- 
paid  to  plaintiff  whenever  willing  to  accept  it, 
and  put  an  end  to  the  litigation,  or  may  he- 
awarded  to  the  party  to  whom  it  is  ascertained 
to  belong  rightfully.    Frank  v.  Pickens,  6i^ 
Ala.   869.    .    .    .     When  the  benefit  of  the 
tender  is  claimed  in  court,  the  plaintiff  mav 
elect  to  receive  it,  and  put  an  end  to  the  liti- 
gation, or  he  may  take  issue  on  the  plea,  and 
contest  the  fact,  validity,  and  sufficiency  of 
the  tender.    The  voluntary  reception  of  thft* 
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money  by  plaiDtiff  to  tantftmonDt  to  a  confes- 
aioD  or  aomission  of  the  truth  of  the  plea — 
cquiralent  to  an  acceptance  of  the  money  in 
satisfaction  of  his  entire  demand;  he  cannot 
afterwards  say  that  it  was  accepted  only  as  a 
paTment  pro  tanio.  Under  the  common- law 
nife,  tf  the  plaintiff  take  the  money  which  has 
heen  brought  into  court  on  a  plea  of  tender 
before  suit,  the  proper  Judgment  is,  eat  inde 
nne  die.  9  Bacon,  Abr.  fSH.  The  same  re- 
sult logically  follows,  when  the  plaintiff  with- 
draws  the  money  brought  into  court  under  the 
statute.  In  such  case,  if  the  plaintiff  elects  to 
take  the  money,  the  proper  practice  is  for  the 
court  to  order  it  paid  to  him,  and  render  Judg- 
ment against  him  for  costs.  .  .  .  The  motion 
of  defendant  should  haye  been  granted.  .  .  . 
Reversed,  and  Judgment  rendered  dismissing 
the  suit  at  the  costs  of  plaintiff."  These  Ala- 
bama cases  are  decided  with  reference  to  a  stat- 
ute of  that  state,  precisely  similar  to  our  statute 
directing  that  upon  a  plea  of  tender  the  money 
be  paid  to  the  clerk  oi  the  court. 

In  the  case  of  Adanu  y.  JSBlm  (1874)  56  Mo. 
468,  the  plaintiffs  were  indebted  to  defendant 
in  certain  notes  secured  by  trust  deed  on  divers 
lots  of  land.  The  trust  deed  recited  that  de- 
fendant was  to  take  notes  secured  by  trust  deed 
on  lots  sold  in  sums  of  9100  or  less,  to  be  re- 
ceived as  cash.  When  the  original  notes  fell 
due,  plaintiffs  tendered  in  discharge  of  the 
balance  due  notes  secured  by  trust  deed  to  the 
amount  of  $4,800.  Defendant  took  the  notes 
and  deed,  remarking  that  she  would  not  re- 
ceive them  in  satisf action,  but  only  as  collat- 
erals. Plaintiffs  filed  their  bill  to  cancel  their 
original  notes,  and  to  have  satisfaction  of  ori- 
ginal trust  deed  declared.  The  oourt  says: 
"The  only  material  question  is,  whether  the 
tender  and  acceptance  of  the  notes  and  deed 
of  trust  securing  the  same,  as  made  by  the 
plaintiffs,  amounted  to  a  payment  or  discharge 
of  the  balance  of  their  indebtedness  to  [the  de- 
fendant] Helm.  The  tender  was  made  on  that 
express  condition,  and  under  a  protest  to  that 
effect.  It  was  [defendant's]  Helm's  duty  either 
to  refuse  it  or  accept  it  on  the  terms  as  made. 
8he  had  no  right  to  accept  the  tender,  and  pre- 
scribe the  terms  of  her  acceptance.  She  should 
have  refused  the  tender  or  returned  the  notes 
and  deed  of  trust  at  the  time,  or  she  must  be 
held  to  the  terms  of  the  tender  as  prescribed 
by  the  debtor." 

The  case  of  Haevssfer  t.  Duron,  14  Mo. 
App.  108,  decided  in  1888,  is  also  in  point. 
The  suit  related  to  the  accounting  of  a  trustee 
to  whom  real  estate  had  been  conveyed  for  the 
benefit  of  creditors.  The  assignee  of  four  cred- 
itors sued  because  the  trustee  had  not  paid  him 
what  he  claimed  was  due  out  of  the  proceeds 
of  sale.  The  trustee  tendered  plaintiff,  before 
suit,  the  amount  he  insisted  was  due,  deposited 
the  same  in  court  with  his  answer,  and  plain- 
tiff withdrew  the  money.  It  was  held  that 
"a  plaintiff  who  so  withdraws  money  cannot 
afterwards  claim  that  it  was  accepted  merely 
as  a  payment  on  account."  A  plaintiff,  who 
In  accordance  with  the  profert,  accepts  money 
paid  into  court  in  discharge  of  the  demand 
sued  on,  thereby  ends  the  suit,  and  is  liable 
for  all  costs  which  accrue  thereafter.  The 
court  says:  *  *The  object  of  this  tender  and  pay- 
ment into  court  was  to  enable  plaintiff,  if  he 
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saw  fit,  to  accept  the  amount  conceded  by  de- 
fendant to  be  due,  so  as  to  put  an  end  to  the 
litigation.  Appellant  contends  that  his  accept- 
ance of  the  money  paid  into  court  is  not  to 
be  taken  as  an  admission  that  the  rest  of 
the  demand  was  unfounded,  and  that  he  had 
a  right  to  accept  this  money  pro  tanto,  and 
continue  the  litigation.  But  a  tender  must  be 
accepted  as  made.  The  payment  of  money 
into  court  had  the  effect  of  a  tender;  and  if 
the  money  is  taken  out  of  court  by  plain- 
tiff, when  expressly  offered  as  in  full  of  plain- 
tiff's claim,  plaintiff  cannot  afterwards  say 
that  the  tender  was  accepted,  not  as  made,  in 
satisfaction  of  the  entire  demand,  but  merely 
as  payment  on  account."  The  court  then  ex- 
amined the  various  authorities  relied  on  by 
plaintiff  to  sustain  his  contention,  several  of 
which  are  relied  on  by  plaintiffs  in  the  present 
case,  and  showed  that  such  authorities,  prop- 
erly construed,  do  not  sustain  plaintiff's  con- 
tention, to  wit:  Btorey  v.  Kreweon,  55  Ind. 
401;  Saow  V.  MitcheU,  26  Mich.  600;  ^palding^ 
V.  Vandercook,  2  Wend.  481;  Sleghi  v.  Rhine- 
lander,  1  Johns.  192,  Hildyard  v.  Blowers,  5 
Esp.  69;  Johnston  v.  Columbian  In$,  Oo.  7 
Johns.  816;  1  Tidd,  Pr.  619,  626. 

We  have  examined  carefully  the  cases  to 
which  we  have  been  cited  by  counsel  for  plains 
tiffs  in  their  able  and  exhaustive  brief.  While 
they  are  not  exactly  in  point,  the  tendency  of 
the  cases  cited,  and  especially  those  from  New- 
York,  is  in  the  direction  of  their  contention. 
It  would  be  useless  to  draw  distinctions  be- 
tween those  cases  and  the  one  now  on  trial,  as, 
in  any  event,  we  think  the  rule  and  practice 
laid  down  and  illustrated  in  the  cases  we  have 
cited  is  the  better  rule  under  our  statute,  the 
fundamental  idea  and  basis  of  which  is  that  a. 
defendant  tendering  money  and  paying  the 
same  into  court  does  so  in  full  satisfaction  and 
liquidation  of  the  plaintiff's  demaod,  and,  if 
accepted  by  plaintiff,  must  be  so  received. 

Coming  to  the  facts  of  the  case  now  on  triaU 
it  is  apparent  that  the  amount  paid  in  by  de 
fendant  was  tendered  and  paid  in  as  the  full 
amount  due  to  the  plaintiffs.  It  is  true  that 
plaintiffs  at  the  time  protested  that  more  was 
due  them,  and  decline<l  to  accept  the  amount 
paid  in  as  a  full  discharge  of  the  defendant's 
debt  Defendant,  however,  did  not  waive  or 
relioqjuish  their  requirement.  The  fund  waa 
paid  m  as  a  full  discharge,  and  it  could  be 
drawn  out  upon  no  other  terms,  in  the  absence 
of  any  rule  of  the  court,  or  the  consent  of  de 
fendant.  The  plaintiffs  applied  for  the  money 
and  received  it,  and  now  insist  that  it  can  be 
regarded  as  a  payment  only  pro  tanio,  and  that 
they  have  the  right  to  proceed  with  their  suit 
to  recover  the  remainder  of  their  claim.  We 
are  of  opinion  that  when  they  applied  for  and 
received  it  they  did  so  upon  the  condition  on 
which  it  was  deposited:  that  is,  as  a  full  dis- 
cbarge of  defendant's  debt.  Hanson  v.  Todd^ 
95  Ala.  828;  Adams  v.  Helm,  55  Mo.  468; 
HaeussUr  v.  Duross,  14  Mo.  App.  108;  Moyna- 
han  V.  Moore  [9  Mich.  9],  77  Am.  Dec.  486, 
note;  25  Am.  &  Eng.  Enc.  Law,  p.  927.  It  i» 
true,  the  creditor  may  limit  tbe  terms  of  his  ac- 
ceptance, and,  if  the  debtor  assent  thereto,  be 
will  not  be  precluded  from  receiving  any  ad- 
ditional sum  he  may  show  to  be  due  if  he  so 
provided.    25  Am.  &  Eng.  Enc.  Law,  p.  92% 
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notes  2,  8.  But  he  cannot  prescribe  the  terms 
upon  which  it  shall  be  received.  Id.  And  in 
this  case  there  was  do  order  of  the  court  deflb- 
ing  the  terms  on  which  it  was  paid  to  p1ain> 
tiffs,  and  received  by  them.  The  theory  of  the 
law  is  that  a  tender  which  is  not  accepted  is  not 
-equivalent  to  performance,  and  does  not  satisfy 
or  eztioguish  the  obligaiioo,  nor  bar  an  action 
upon  it,  but  only  stops  interest  and  costs,  if 
fin(i3cieDt,  and  kept  ^ood.  25  Am.  &  Eng. 
Eoc.  Law.  p.  924;  li'Nairy  v.  Bell,  1  Yerg. 
502,  24  Am.  Dec.  454;  Keyt  ▼.  lioder,  1  Head. 
^20;  MiUer  v.  McKinney,  5  Lea,  98:  Lincoln 
JSav.  Hank  v.  Ehoing,  12  Lea,  608;  Mopnahan 
▼.  Moore  [9  Mich.  91,  77  Am.  Dec.  488,  note. 
The  money  paid  in  becomes  the  property  of 
the  plaintiff  because  it  is  an  admission  of  in- 
•debtedness  to  the  extent  of  the  amount  paid  in, 
4ind  the  party  payine  it  loses  all  right  to  it.  25 
Am.  &  Eng.  £nc.  Law,  p.  948.  It  remains, 
however,  if  not  accepted,  in  custody  of  the 
•court  as  a  contiouing  tender  until  the  rights  of 
the  parties  are  settled,  unless  withdrawn  by 
-consent  or  ander  order  of  court,  or  taken  as 
tendered.  If  withdrawn  by  consent  or  under 
order  of  court,  the  order  of  consent  fixes  the 
terms  of  the  withdrawal.  If  taken  as  ten- 
-dered,  then  the  tterms  of  the  tender  control; 
and,  unless  drawn  out  by  consent,  or  under 
order  of  court,  it  can  only  be  taken  as  ten- 
dered: and,  if  taken,  the  plaintiff  receiving  it 
oaiinot  claim  to  have  taken  it  upon  terms  other 
than  those  imposed  when  tender  is  made. 
Upon  final  hearing,  if  the  tender  is  found  to 
4)e  good  and  sufiSdient,  it  la  a  discharge  of  de- 


fendant from  all  liability  for  the  debt  and  such 
interest  and  costs  as  shall  have  accrued  after 
tender  made.  If  not  sufficient,  then  it  is  ap^ 
plied  as  a  payment  or  credit  upon  the  execu- 
tion; judgment  being  rendered  for  the  full 
amount  to  which  the  plain i iff  is  entitled.  25 
Am.  <&  Eng.  Enc.  Law.  p.  938,  note:  Dakin  v. 
Dunning,  7  Hill,  80,  42  Am.  Dec.  88.  It  m 
argued  that  this  imposes.a  hardship  upon  the 
plaintiff  by  holding  that,  while  the  amount 
paid  is  his  property,  still  he  cannot  draw  it  out 
except  upon  condition  that  he  surrender  the 
balance  of  his  claim.  Again,  while  thus  re- 
tained in  court,  interest  will  cease,  and  even 
the  principal  may  be  lost,  and  it  will  work  a 
hardship  to  subject  the  plaintiff  to  such  danger 
and  loss.  But  it  must  be  remembered  that  the 
money  must  be  paid  into  court  in  order  to 
ffive  the  plaintiff  the  option  to  take  it  or  refuse 
it.  If  not  accepted,  it  must  remain  in  court 
until  it  shall  be  decided  which  party  is  correct 
in  its  contention.  The  loss  of  interest  must 
neressarilv  fall  upon  someone,  and  it  is  but 
just  that  it  should  fall  upon  that  party  who  ia 
cast  in  the  suit,  and  who  fails  in  his  conten- 
tion. As  to  what  result  will  follow  if  the  prin- 
cipal is  lost,  we  need  not  now  decide,  as  it  Is 
not  involved  in  this  case.  All  loss  of  interest 
or  principal  may  be  obviated  by  drawing  out 
the  fund  on  such  terms  as  may  be  agreed  on, 
or  as  the  court  may  impose.  In  the  absence 
of  such  terms  or  rule,  the  claim  is  discharged. 
There  is  no  error  in  the  judgment  ofthecaufi 
below,  and  it  i$  affirmed,  with  eaete. 
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1.  Newspaper  artielee  ehariging^  » 
Jad{|^  who  is  m  candidate  for  re*elei> 
tion  with  oormption  and  partiality  In  actioas 
already  passed  and  ended,  hut  not  referring  to 
any  pending  Utlffation,  cannot  be  punished  as 
a  crtmloal  contempt,  although  they  are  dis- 
tributed to  officers  of  the  court  and  to  pereona 
summoned  as  Jurors  therein,  as  well  as  ffenerally 
circulated. 

:2«  An  affidavit  aUe^inir  the  tmth  of 
newspaper  statements,  filed  in  response  to 
an  order  to  show  cause  why  the  affiant  shouJd  not 
be  punished  for  a  contempt  t>ecauae  of  such  pub- 
lication, cannot  be  itself  held  to  constitute  a  con- 
tempt when  the  original  publication  did  not. 

•8«  A  writ  of  prohibition  to  restrain  the 
Jndfl^  from  proceeding  to  punish  a  contempt  in 
excess  of  his  jurisdiction  Is  an  apt  and  proper 
remedy. 

(September  21, 1807.) 


KOTS.— FOr  a  case  somewhat  similar  to  th^  above, 
•ee  People,  Connor,  ▼.  Stapleton  (Oolo.)  9  L.  B.  A. 
"787. 

4»  K  R  A. 


PETITION  for  a  writ  of  prohibition  to  pre- 
vent defendants  from  proceeding  to  panish 
relators  for  alleged  contempt  of  court.  Wrii 
granted, 

Statement  by  Winslow,  J.: 

This  was  an  action  of  prohibition  com- 
menced by  the  issuaooe  of  an  altematlye  writ 
oat  of  this  court  on  the  8d  day  of  April,  1807, 
upon  motion  of  the  attorney  general,  based 
upon  the  sworn  petition  or  complaint  of 
Messrs.  Ashbaugh  and  Dootillle.  The  object 
of  the  action  was  to  prohibit  the  further  pros- 
ecution in  the  circuit  court  of  Eau  Claire 
county  of  certain  proceedings  then  pending 
therein,  wherein  Ashbaugh  and  DooUttle  were 
charged  with  having  committed  a  criminal 
contempt  of  said  court,  and  were  threatened 
with  immediate  imprisonment  therefor.  Re- 
turns were  in  due  time  made  to  the  alternative 
writ  both  by  the  circuit  Judge,  Hon.  W.  F. 
Bailey,  and  by  the  sheriff  of  said  county,  0.  H. 
Henr>',  and  upon  order  of  this  court  a  supple 
mental  return  was  made  by  the  circuit  Ipdge. 
These  returns  were  challenged  as  insumdent 
by  demurrer,  and  upon  argument  the  demurrer 
was  sustained,  and  Judgment  rendered  adjudg- 
ing that  the  contempt  proceedings  were  in  ex- 
cess of  the  Jurisdiction  of  the  court,  and 
awarding  an  absolute  writ  of  prohiUtJoa 
against  the  further  prosecution  of  radi  pre* 


See  also  43  L.  R.  A.  717. 
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•ceedings.  The  facts  which  appeared  by  the 
<omplaiDt  and  the  various  returns  were  prac- 
tically undisputed;  and  were,  in  brief,  as  fol- 
lows: In  March,  1897,  the  circuit  court  of 
Eau  Claire  county  was  in  session,  ensaffed  in 
the  trial  of  cases,  the  Honorable  W.  F.  Bailey 
presiding.  Judge  Bailey's  term  was  to  espire 
IQ  January,  1898,  and  the  election  of  bis  suc- 
cessor was  to  take  place  on  the  6lh  day  of 
April.  1897.  Judge  Bailey  was  a  candidate  for 
re-election  and  two  other  candidates,  Hon. 
James  O'Neill  and  F.  M.  Miner,  Esq.,  were 
«]so  in  the  field.  The  petitioner  Asbbaugh 
'was  the  editor  and  publisher  of  a  newspaper  at 
Eau  Claire,  and  the  petitioner  Doolittle  was  a 
lawyer  in  active  practice  at  the  same  city. 
The  campaign  baa  become  somewhat  heated 
and  acrimonious  by  the  pttbllcation  of  news- 
paper articles  pro  and  con.  Both  of  the  peti- 
tioners were  strongly  opposed  to  the  re-election 
•of  Judge  Bailey,  and  on  the  lltb  day  of  March 
Mr.  Doolittle  published  in  Ashbaugb's  news- 
paper an  article  several  columns  in  length, 
•charging  the  Judge  with  being  extravagant  in 
the  management  of  the  court,  and  with  being 
partial  and  unfair  in  respect  to  his  official  con- 
'duct  in  the  trial  of  causes,  and  with  being  in- 
fluenced by  corrupt  motives.  These  charges 
all  referred  to  proceedings  and  cases  already 
lieard  and  decided,  and  not  to  matters  then 
pending  or  on  trial.  On  the  Slst  day  of  March 
«n  editorial  article  appeared  in  the  said  news- 
paper strongly  opposing  Judge  Bailey's  can- 
didacy, and  summarizing  the  charges  against 
him  which  had  been  made  at  length  in  the  Doo- 
little article.  On  the  1st  day  of  April  follow- 
ing, Judge  Bailey  made  an  order  on  his  own 
motion  requiring  Messrs.  H.  H.  Hay  den  and 
T.  F.  Frawley  to  institute  contempt  proceed- 
ings against  Asbbaugh  and  Doolittle  on  account 
of  the  publications.  Upon  the  same  day 
Messrs.  Hayden  and  Frawley  presented  a  sworn 
petition  to  the  court  set  tine  forth  the  facts  as 
to  the  writing  and  publication  of  the  articles, 
■and  alleging  that  Asbbaugh  and  Doolittle  had 
circulatal  the  articles  among  the  officers  of  the 
•court  and  persons  summoned  as  Jurors.  Upon 
this  petition,  and  on  the  2d  day  of  April,  an  cr- 
uder was  made  reciting  that  "It  appears  to  the 
«atisfaction  of  the  court  that  H.  C.  Asbbaugh 
and  L.  A.  Doolittle  have  committed  a  criminal 
•contempt  of  said  court,"  and  requiring  Asb- 
baugh and  Doolittle  to  appear  at  8  o'clock  p. 
jc.  of  the  same  day,  and  show  cause  why  they 
should  not  be  punished  for  said  allegea  con- 
tempt, and  providing  for  the  service  of  the  or- 
der at  least  two  hours  before  the  hearing.  This 
order  was  personally  served  shortly  after  11 
o'clock  A.  M.  At  8  o'clock  p.  m.  Asbbaugh 
and  Doolittle  appeared  in  court.  Doolittle 
^led  an  affidavit  of  prejudice,  but  the  court 
'beld  that  no  change  of  venue  could  be  granted. 
•Further   time  was  asked  for,  and  time  was 

fiven  until  7:80  p.  m.,  when  Asbbaugh  and 
doolittle  filed  an  affidavit  alleging  the  truth  of 
.the  articles,  and  asking  further  time  until  the 
^th  of  April  to  prepare  an  answer.  Tbere- 
(upon  an  order  was  made  tbat  interrogatories 
be  made  and  served,  and  that  Asbbaugh  and 
Doolittle  appear  at  10  o'clock  a.  m.  on  the  8d 
day  of  April,  to  which  time  the  proceedings 
'Were  adjourned.  The  interrogatories  were 
caade,  asking  whether  the  defendants  wrote, 
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published,  and  circulated  the  articles,  and  such 
interrogatories  were  served  at  about  9  o'clock 
p.  M  of  the  same  day.  At  10  o'clock  a.  m. 
upon  the  following  day  (April  8)  the  defend- 
ants appeared,  and  asked  further  time,  which 
was  granted,  until  7;30  p.  m.  of  the  same  day. 
Upon  the  assembling  of  the  court  at  that  time, 
the  alternative  writ  of  prohibition  from  this 
court  was  produced,  and  served  upon  Judge 
Bailey.  Thereupon  Judge  Bailey  announced 
that  he  would  not  proceed  further  with  the 
pending  proceedings,  but  at  once  made  an  order 
adjudging  both  Asbbaugh  and  Doolittle  guilty 
of  a  new  contempt  in  the  immediate  presence  of 
the  court,  by  reason  of  having  filed  their  affi- 
davit alleging  the  truth  of  the  articles,  and 
committing  them  to  jail  for  thirty  davs,  such 
imprisonment  to  commence  at  once.  The  com- 
mitment was  placed  in  the  hands  of  the  sheriff 
at  once,  but  was  not  executed  by  him.  Upon 
these  facts  it  was  adjudged  that  both  of  the  al- 
leged proceedings  for  contempt  were  in  excess 
of  the  iurisdiction  of  the  circuit  court,  and  the 
writ  of  prohibition  was  made  absolute. 

J/f*.  John  M.  Oliiif  for  relators: 

The  onl^  authority  possessed  by  any  court 
of  record  m  this  state  to  punish,  as  for  crim- 
inal contempt,  is  given  by  §  2565,  I^ev.  Stat. 

This  statute,  authorizing  courts  to  punish  as 
for  a  criminal  contempt,  should  be  considered 
in  connection  with  g  8  of  art.  1  of  our  Constitu- 
tion. 

Every  person  may  freely  speak,  write,  and 
publish  bis  sentiments  on  all  subjects,  being 
responsible  for  the  abuse  of  that  right,  and  no 
laws  shall  be  passed  to  restrain  or  abridge  the 
liberty  of  speech  or  of  the  press* 

This, applies  to  words  spoken  or  published 
concerning  Judicial  conduct  and  character. 

Storey  v.  PeopU,  79  111.  45. 

To  constitute  a  contempt  under  subd.  6  of 
g  2565  the  publication  must  be  a  report  or  cog^ 
of  pending  judicial  proceedings. 

Rapalje.  Contempt.  §  56;  Cheadls  v.  State, 
110  Ind.  801,  59  Am.  Rep.  199:  State  y.  Kaiser, 
20  Or.  50,  8  L.  R.  A.  584:  Bmwater  v.  StaU, 
47  Keb.  680:  Re  Dolton,  46  Ran.  258;  Re 
Thompson,  46  Ean.  254:  Re  Bahama  Islands, 
fl898j  A.  C.  138;  Storey  v.  PeopU,  79  III  45; 
Stuart  V.  FeopU,  4  III.  895. 

This  case  does  *  not  fall  within  subd.  1  of 
§  2565,  which  provides  for  punishing  as  for 
criminal  contempt  any  person  guilty  of  dis- 
orderly, contemptuous,  or  insolent  behavior 
committed  during  its  sitting,  in  its  immediate 
view  and  presence,  and  directly  tending  to  in- 
terrupt its  proceedings,  or  to  impair  the  respect 
due  its  authority. 

Dunham  v.  State,  6  Iowa,  245;  State  v.  An- 
derwn,  40  Iowa,  207. 

This  statute  is  a  limitation  upon  the  power 
of  the  court  to  punish  for  criminal  con- 
tempts. 

Stuart  V.  People,  4  III.  895;  Storey  v.  People, 
79  111.  45;  Dunham  v.  State,  6  Iowa,  245;  State' 
V.  Anderson,  40  Iowa,  207;  PeovU,  Munsell,  v. 
New  York  County  Oyer  A  Terminer  Ct.  101 
N.  Y.  245,  54  Am.  Rep.  691;  Re  GHffin,  15  N. 
Y.  8.  R.  400. 

The  question  involved  in  this  case  is  ree 
judicata  in  this  state.  Every  issue  involved  in 
this  case  was  determined  by  this  court  in  1855, 
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Id  tbe  case  of  Berlah  Brown  and  E.  A.  GalkioB, 
plaiDtiffs  in  error,  v.  State  of  Wisconain,  de- 
fendant in  error. 

The  statute  in  question  is  constitutional. 

State  ▼.  P^ew,  ii  W.  Ya.  416,  49  Am.  Rep. 
257. 

The  legislature  has  the  right  to  limit  and 
rcf^ulate  the  power  of  lower  courts  to  punish 
for  contempt,  whether  constructive  or  direct 
in  character 

State  V.  McGlaugherty,  88  W.  Va.  260;  Rap- 
alje,  Contempt,  §  10;  SUiU  ▼.  Kai9er,  20  Or.  OO. 
8  L.  R.  A  584:  Ex  parte  Bobineon.  86  U.  8. 
19  Wall.  505,  22  L.  ed.  205;  Ejt  parte  PouUon, 
Fed.  Cas.  11,850,  15  Haz.  Reg.  Pa.  (1885) 
880. 

ProceedioM  to  poolsh  for*crimina1  contempts 
for  public  criticism  of  ibe  court  or  judge  are 
not  favored. 

RaeevHiter  ▼.  8tai4,  47  Neb.  680;  BaUshMsr 
T.  Moore,  42  Cal.  412. 

The  writ  of  prohibition  was  the  only  ade- 
quate remedy  in  this  case. 

An  appeal  would  not  lie. 

Williamitoton  v.  Darge,  71  Wis.  648. 

As  to  whether  a  writ  of  error  would  lie,  in 
such  a  case,  the  authorities  are  divided;  but  a 
great  many  bold  it  will  not. 

4Enc.  PI.  &Pr.  809. 

This  writ  under  our  statute  would  only  lie 
from  a  final  judgment. 

Rev.  Stat.  §  8048. 

Whether  a  writ  of  error  would  lie  or  not  is 
immaterial,  since  the  writ  of  prohibition  was 
the  only  writ  which  furnished  an  adequate 
remedy  under  the  facts  of  this  case. 

People  V.  (ryeil,  47  Cal.  109;  Batchelder  ▼. 
Moore,  42  Cal.  418;  Peovle,  Wright,  v.  Plaeer 
Co^intyJvdge,  27  Cal.  152;  ffurestalr,  Muir,  62 
Cal.  479:  WiUianu  v.  Dteinelle,  51  Cal.  442:  P^- 
jrle.  Pierce,  v.  Carrington,fi  Utah,  581;  State, 
Campbell,  v.  St.  Louie  Court  of  Appeals,  97  Mo. 
>l»:  People,  Tearian,  v.  Spiers,  4  Utah,  885. 

The  writ  of  prohibition  is  the  usual  remedy 
to  stay  contempt  proceedines. 

4  Edc.  pi.  &  Fr.  820;  State,  Se/ioenhavsen, 
V,  Kivff,  47  La  Ann.  696:  Queen  v.  Lefroy,  L. 
R.  8  Q.  B.  184,  4  Moak,  Eng.  Rep.  250. 

The  writ  of  prohibition  has  been  held  an  ap- 
propriate writ  where  property  rights  only  are 
involved  in  case  it  furnishes  the  only  speedy 
and  adequate  remedy. 

Havemeyer  v.  San  Franriseo  City  (ft  County 
Super.  Ct.  87  Cal.  267, 10  L.  R.  A.  650;  State, 
Elite,  ▼.  ElHn,  180  Mo.  90;  StaU,  Long,  v. 
Keyee,  75  Wis.  288;  State,  DePuy,  t.  Bvane,  88 
Wis.  255. 

Mesire.  Fred  A.  Uaynard,  Attorney 
General,  and  A.  L.  Sanborn  also  for  re- 
lators. 

Messrs.  T.  F.  Frawley  and  H.  H.  Hay 
den  for  respondents. 

The  following  are  excerpts  from  an  article 
prepared  by  Mr.  W.  F.  Bailey,  respondent: 

Due  respect  for  the  courts  of  justice  is  as 
necessary  as  a  regard  for  the  laws  them- 
selves. 

4  61.  Com.  288. 

The  power  extends  not  only  to  acts  which 
directly  and  openly  insult  or  resist  the  powers 
of  courts  or  the  persons  of  the  judges,  but  to 
consequential,  indirect,  and  constructive  con- 
tempts which  obstruct  the  process,  degrade 
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I  the  authority,  or  contaminate  the  purity  of  ILe 
courts. 

Watson  T.  Williams,  86  Miss.  881 ;  Be  Pierce, 

44  Wis.  445;  State  y.  Doty,  82  N.  J.  L.  408,  W> 
Am.  Dec.  671. 

Contempts  which  degrade  the  Judicial  au- 
thority include  speaking  or  writing  contemptu- 
ously of  the  courts  or  judges  acting  in  their 
oflScial  capacity. 

4  Bl.  Com.  285;  Ned  t.  StaU,  9  Ark.  259, 
50  Am.  Dec.  209;  Com,  ▼.  Dandridge,  2  Ya. 
Cas.  409;  Williamson's  Cass,  26  Pa.  9,  67  Am. 
Dec.  874;  Anderson  v.  Dunn,  19  U.  B.  9 
Wheat.  204,  5  L.  ed.  242;  Be  Tyler,  64  Cal. 
434;  Cooper  Y,  P«0p/tf,  TTya/^.  18  Colo.  887,  873,. 
6  L.  R.  A.  480,  442;  Re  Cheeseman,  49  N.  J. 
L.  187,  60  Am.  Rep.  596:  State  Y.  Frew,  24  W. 
Va.  416,  49  Am.  Rep.  257;  State  y.  Morrill,  16 
Ark.  888. 

When  a  newspaper  or  other  publication,  be- 
injT  read  by  jurors  and  attendants  upon  the 
courts,  has  a  tendency  to  interfere  with  the- 

{proper  and  unbiased  administration  of  the  law 
n  pending  cases,  the  resulting  liability  or  re- 
sponsibility is  not  limited  to  a  civil  action  for 
damages  by  the  parties  prejudiced  thereby, 
but  it  may  be  adjudged  a  contempt  of  court, 
and  accordingly  punished. 
Stats,  Phelps,  ▼.  Orleans  OitilDisl.  CL  Judge, 

45  La.  Ann.  1250;  Be  Sturoc,  48  N.  H.  482, 9r 
Am.  Dec.  626;  Bs  Pryor,  18  Kan.  78,  26  Am. 
Rep.  747;  Bloom  y,  Piople,  28  Colo.  416. 

The  Constitution  of  the  state  in  creating^ 
courts  of  record,  vested  in  them  ez  et  termini 
this  common-law  power  to  punish  for  con- 
tempt, us  an  absolute  and  essential  quality  of 
superior  courts,  as  much  as  the  power  to  sit  ii» 
judicial  order,  with  open  doors,  in  public  ses- 
sion. No  statute  could  be  effectual  to  take  it 
away;  no  statutory  regulation  can  be  eifectual 
so  to  abridge,  impair,  or  cripple  it  as  to  leave  the- 
courts  without  effectual  power,  effectually  to 
punish  as  for  contempt,  disregard  of  ibe  re- 
spect due  to  judicial  administration,  and  dis- 
obedience of  judicial  determination. 

Be  Pierce,  44  Wis.  448;  State,  Norris,  v.  First 
Judicial  Diet.  Ct.  52  Minn.  2^;  Watson  v.  Will- 
iams, 86  Miss.  881;    Cartwrighfs  Case,  114 
Mass.  280;  Be  Cooper,  82  Yt  256;  Bottman  v. 
Bartling  (Neb.)  87  N.  W.  668;  Territory  ▼. 
Murray,  7  Mont.  251;  Oolden  Oate  Consol.  By- 
draulic  Min,  Co.  v.  Tuba  County  Super,  Ct.  ^ 
Cal.  187;  United  States  v.  Hudson,  11  U.  8.  T 
Cranch,  82,  8  L.  ed.  269;  Anderson  v.  Dunn, 
19  U.  8.  6  Wheat.  204,  5  L.  ed.  242:  Clark  v. 
People,  1  m.  266,  12  Am.  Dec  177:  State  v. 
Woodfin,  5  Ired.  L.  199,  42  Am.  Dec.  161:  Ess 
parte  Adams,  25  Miss.  888,  59  Am.  Dec.  284;^ 
Middlebrook  v.  StaU,  48  Conn.  268,  21  Am. 
Rep.  650;  Cooper  v.  People,  WyaU,  18  Colo.  887, 
878,  6  L.  R.  A.  480, 442;  State  ▼.  Mattheufs,  87 
N.  H.  450;  Ex  parte  Bolnnson,  86  U.  8.  19* 
Wall.  510,  22  L.  ed.  208;  Bolman  y.  StaU,  106^ 
Ind.  518;  StaU  y.  MorriU,  16  Ark.  888;  State, 
Phelps,  V.  Orieans  Cinl  Diet.  Ct,  Judge,  45  La. 
Ann.  1250;  Kilboum  t.  Thompson,  108  U.  & 
168,  26  L.  ed.  877;  Room  t.  People,  28  Colo. 
416;  Re  Chadwiek  (Micb.)  8  Det.  L.  N.  221-^ 
Re  Woolley,  11  Bush,  HI;  Be  Rosenberg,  W^ 
Wis.  588;  PsopU,  Munsell,  t.  New  Tork  Oountjt 
Oyer  db  Terminer  Ct,  101  N.  T.  245,  54  Am. 
Rep.  691;  PeopU,  Barnes,  y,  Albany  Oounti^ 
Sees,  Ct,  147  K.  Y.  290. 


18^.       Btats,  «e  reL  Ashbauoh,  t.  Cibcitit  ComiT  ov  Eau  Claibb  Couhtt, 
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In  lowft  it  Is  held  that  the  statute  is  restric- 
"tiye  of  the  commoD  law. 

Dunliam  r.  State,  6  Iowa,  245;  8tate  ▼•  An- 
^erwn,  40  Iowa,  207. 

In  Indiana  therule  is  stated  that  "commeots, 
however  stringent,  which  have  relation  to  pro- 
ceedings which  are  past  and  ended,  are  not  in 
contempt  of  the  authority  of  the  court." 

CfuadU  T.  8tat$,  110  Ind.  801,  69  Am.  Rep. 
199. 

This  is  merely  a  Judicial  modification  of  the 
law  as  to  contempts,  not  a  legislative  one. 

The  same  modification  was  made  or  recog- 
oizod  in  Illinois. 

Storey  v.  BBople,  79  HI.  45. 

Also  in  South  Dakota. 

StaU  V.  Swetiand,  8  8.  D.  508. 

In  North  Carolina  it  is  held  that  the  inherent 
power  of  courts  to  punish  summarily  for  con- 
tempts anv  act  committed  in  their  presence,  or 
«>  near  their  sittings  as  to  disturb  their  pro- 
ceedings, or  that  is  calculated  to  disturb  their 
business  or  impair  their  usefulness  or  bring 
them  into  disrespect  or  contempt,  cannot  be 
taken  away  by  legislation;  but  that  the  com- 
tnon-law  power  of  courts  to  punish  for  con- 
tempt acts  not  committed  in  their  presence  but 
•calculated  and  intended  to  impair  their  useful- 
ness and  brinff  them  into  disrespect,  may  be 
regulated  by  the  legislature. 

He  Robinean,  117  N.  C.  588. 

In  Nebraska  it  is  held  that  a  newspaper  pub- 
lication is  a  contempt  of  court  only  when  it  has 
reference  to  a  matter  then  pending  in  court, 
4ind  is  of  a  character  tending  to  the  prejudice 
of  pending  and  subsequent  proceedings  upon 
•such  matter. 

Pereital  v.  State,  45  Neb.  741. 

In  West  Virginia  {StaU  v.  Frew,  24  W.  Va. 
416,  49  Am.  Hep.  257),  it  was  held  that  the 
statute  restricting  the  power  to  punish  for  con- 
tempt was,  as  {o  the  supreme  court,  of  no  force. 
In  a  subsequent  case  {State  v.  MeClaugherty,  83 
W.  Va.  250),  it  was  held  that  the  statute  was 
effectual  to  control  the  power  of  the  district 
•courts  upon  the  ground  that  they  could  pun- 
ish the  offending  parties  as  for  a  crime,  while 
in  the  snpmne  court  there  was  no  such  power. 

In  Ohio  it  was  held  that  it  was  not  necessary 
to  determine  as  to  the  effect  of  the  statute,  as 
the  offense  in  the  case  came  wit  bin  its  provi- 
sions, but  it  expressed  grave  doubts  whether 
power  to  restrict  the  courts  in  respect  to  pun- 
ishment for  contempt  rested  in  the  legislature. 

Myere  v.  Stata.  46  Ohio  St.  478. 

A  court  may  be  insulted  by  the  most  inno- 
•cent  words  uttered  in  a  peculiar  manner  and 
tone. 

If  the  words  might  be  contemptuously 
epoken,  that  was  ample  occasion  for  the  de- 
cision of  the  rc^al  court,  with  which  no  other 
-court  can  meddle.  Every  court  in  such  a  case 
has  to  form  its  own  judgment. 

WUeon'e  Case,  7  Q.  B.  984;  Ex  parte  Bobinr 
Mii,  86  U.  S.  19  Wall.  505.  22  L.  ed.  205. 

Disorderly  conduct,  insulting  demeanor  to 
the  court,  eta,  constitute  a  direct  contempt. 

Holman  v.  StaU,  105  Ind.  518;  Ruseell  v. 
French,  67  Iowa,  102;  Bx  parte  Smith,  28  Ind. 
47;  Blooms.  PeopU,  28  Colo.  416;  UriiUd States 
T.  Church  qfjesue  Christ  of  L  D.  S.  6  Utah,  9. 

The  act  and  conduct  were  not  only  a  direct 
-contempt,  but  such  a  direct  contempt  as  came 
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within  the  very  letter  of  the  first  subdivision  of 
the  statute. 

Be  Chadteick  (Mich.)  8  Det.  L.  N.  221;  Iiyer§ 
V.  State,  46  Ohio  St.  478. 

To  what  extent,  if  at  all,  can  an  appellate 
court  review  or  revise  the  judgment  of  the  cir- 
cuit court,  punishing  a  contempt  committed 
by  words  and  manner  in  open  court. 

That  it  did  not  extend  to  the  conduct  for 
which  the  relators  here  were  ordered  to  be  pun- 
ished prior  to  the  decision  by  the  supreme 
court  herein  seems  to  be  clear  by  the  decisions 
of  courts. 

WiUon'i  Can,  7  Q.  B  984;  Ex  parU  Bed- 
inion,  86  U.  S.  19  Wall.  505.  22  L.  ed.  205; 
Holman  v.  StaU,  105  Ind.  618;  BueeeU  v. 
French,  67  Iowa,  102. 

The  power  does  not  exist  in  the  supreme 
court  to  determine  in  advance  (that  is,  before 
the  circuit  court  has  determined  that  the  al- 
leged matter  or  conduct  is  a  contempt)  by  writ 
of  prohibition,  whether  the  matter  so  charged 
as  a  contempt  is  so  in  fact. 

Bx  parU  Kearney,  20  U.  8.  7  Wheat.  88,  5 
L.  ed.  891;  Re  Falvey,  7  Wis.  689;  Andereon 
V.  Dunn,  19  U.  S  6  Wheal.  204,  5  L.  ed.  242; 
High,  Extr.  Legal  Rem.  §  767;  StaU,  KeUogg, 
V.  Gary,  88  Wis.  97;  19  Am.  &  Eng.  Enc.  Lsw, 
p.  267;  StaU,  De  Pay,  v.  Etane,  88  Wis.  255; 
JBaueery.  StaU,  88  Wis.  678. 

When  a  court  has  jurisdiction,  it  has  a  right 
to  decide  every  question  which  occurs  in  the 
case,  and  whether  its  decision  be  correct  or 
otherwise,  its  iudgment,  until  reversed,  is  re- 
garded as  binding  in  every  other  court. 

ArnM  v.  Booth,  14  Wis.  187. 

A  writ  of  prohibition  is  never  to  be  issued 
unless  it  clearly  appears  that  the  inferior  court 
is  about  to  exceed  its  jurisdiction.  It  cannot 
be  msde  to  serve  the  purpose  of  a  writ  of  error 
or  certiorari  to  correct  mistakes  of  that  court  in 
deciding  any  question  of  law  or  fact  within  its 
jurisdiction. 

Smith  V.  Whitney,  116  U.  S.  167.  29  L.  ed. 
601;  EzparU  Cordon,  104  U.  S.  515.  26  L.  ed. 
814;  Re  Penneyltania,  109  U.  8.  174,  27  L. 
ed.  894;  Be  Uagar,  104  U.  8.  520.  26  L.  ed. 
816. 

Courts  have  been  restrained  from  punishing 
for  alleged  contempt,  but  in  every  well-con- 
sidered case  it  will  be  observed  the  restraining 
mandate  was  based  upon  want  of  authority  in 
the  court. 

People,  Wright,  v.  Placer  County  Judge,  27 
Cal.  151;  Brown  v.  Moore,  61  Cal.  482;  ffuer- 
etnl  V.  Muir,  63  Cal.  480;  StaU,  Phdpe,  v.  Or- 
leans Civil  Diet.  Ct.  Judge,  45  La.  Ann.  1250; 
StaU,  Ltvereey,  v.  Ciril  Dist.  Ct.  Judge,  84  La. 
Ann.  741;  StaU,  FolUt.y,  Righior,  82  La.  Ann. 
1182. 

Prohibition  will  not  lie  when  there  exists 
any  other  adequate  legal  remedy. 

High,  Extr.  Legal  Rem.  g  770;  StaU,  Rogers, 
V.  Burton^  11  Wis.  57;  State,  Dihcorth,  v. 
Braun,  31  Wis.  606;  Be  Rndl,  86  Wis.  645; 
StaU,  DePuy,  v.  Ef>ans,  88  Wis.  255. 

Winslow,  J.,  delivered  the  opinion  of  the 
court: 

The  importance  of  the  questions  arising  in 
this  case,  and  the  imperative  necessity  of  a 
wisesnd  just  decision,  can  hardly  be  overesti- 
mated.   These  questions  involve  not  only  the 
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right  of  a  court  to  enforce  due  respect  for  its 
authority,  aod  punisii  acts  wtiich  tend  to  di- 
minish such  proper  respect  and  interfere  with 
tlie  performance  of  its  important  public  duties, 
but  they  iovolve  as  well  the  preservation  of 
personal  liberty  as  against  summary  imprison- 
ment, the  right  of  free  speech,  the  freedom  of 
the  press,  and  the  proper  limit  which  may  be 
placed  upon  the  discussion  of  the  fitness  of 
candidates  for  public  office.  Fully  realiziog, 
as  we  believe,  the  gravity  of  these  questions, 
we  have  given  the  case  the  fullest  and  most 
careful  consideration  within  our  power,  in  or- 
der that  no  false  step,  involving  at  once  conse- 
quences disastrous  and  far-reaching,  might  be 
taken.  The  questions  involved  upon  which 
all  minor  questions  depend  are  but  two  in  num- 
ber: First,  Did  the  publications  in  question 
constitute  a  criminal  contempt  of  court?  and, 
second,  Is  the  writ  of  prohibition  the  proper 
remedy? 

1.  Did  the  publications  constitute  a  criminal 
contempt  of  court?  In  considering  this  ques- 
tion it  has  not  been  deemed  necessarv  to  repro- 
duce the  articles  in  this  opinion.  It  is  suffi- 
cient to  say  of  them  that,  among  other  things, 
they  charged  Judee  Bailey  with  having  been 
intentionally  partiu  and  corrupt  in  the  trial  of 
certain  causes  in  his  court  If  the  charges 
were  true,  the  unfitness  of  Judge  Bailey  for  bis 
office  was  certain.  That  they  were  intemper- 
ate in  tone,  and  well  calculated  to  exasperate 
their  subject,  may  be  at  once  admitted.  It 
seems  probable  also  that  from  their  very  in- 
temperance they  were  rather  calculated  to  in- 
jure the  cause  which  they  were  designed  to 
help  than  otherwise.  These  questions  are, 
however,  foreign  to  the  present  inquiry;  the 
question  being,  not  whether  Judge  Bailey  as  an 
individual  was  grossly  slandered,  but  whether 
a  criminal  contempt  of  court  was  committed. 
A  criminal  contempt  at  common  law  may  be 
generally  defined  as  any  act  which  tends  either 
to  obstruct  the  course  of  justice  or  to  prejudice 
the  trial  in  any  action  or  proceeding  then  pend- 
ing in  court.  The  power  of  courts  of  superior 
jurisdiction  created  by  the  Constitution  to 
punish  such  acts  is  necessarily  inherent  in  such 
a  court,  and  arises  by  implication  from  the 
very  act  creating  the  court.  A  court  without 
this  power  would  be  at  best  a  mere  debating 
societv,  and  not  a  court.  These  principles 
have  been  recognized  in  all  courts  from  time 
immemorial.  J2^  Bosenberg,  90  Wis.  58t-5»8, 
and  589;  Ex  parte  Robinson,  83  U.  8.  19  Wall. 
505,  28  L.  ed.  205;  Rapalje.  Contempt.  §  1. 
Doubtless,  this  power  may  be  regulated,  and 
the  manner  of  its  exercise  prescribed,  by  stat- 
ute, but  certainly  it  cannot  be  entirely  taken 
away,  nor  can  its  efficiency  be  so  impaired  or 
abridged  as  to  leave  the  court  without  power  to 
compel  the  due  respect  and  obedience  which  are 
essential  to  preserve  its  character  as  a  judicial 
tribunal.  The  decisions  on  this  point  are  well- 
nigh  unanimous.  See  authorities  collated  in 
note  to  Pfrcival  v.  State,  50  Am.  St.  Rep.  568- 
572,  45  Neb.  741.  It  is,  and  must  be  a 
power  arbitrary  in  its  nature,  and  summary 
in  its  execution.  It  is,  perhaps,  nearest  akin 
to  despotic  power  of  any  power  existing  un- 
der our  form  of  government.  Such  being  its 
nature,  due  regard  for  thelibcrtv  of  the  citizen 
imperatively  requires  that  its  limits  be  care- 
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fully  guarded  so  that  the^  be  not  overstepped. 
It  is  important  it  exist  in  nill  vigor,  Itisequally^ 
important  that  it  be  not  abused.  The  greater 
the  power,  the  greater  the  care  required  in  it* 
exercise.  Being  a  power  which  arises  and  i» 
based  upon  necessity,  it  must  be  measured  and 
limited  by  the  necessity  which  calls  it  into  ex- 
istence. The  ultimate  question  then  is.  Is  it 
necessary  to  the  due  administration  of  justice 
by  a  court  that  the  publication  of  such  an  arti- 
cle as  the  one  before  us  be  punished  as  a  crim- 
inal contempt.  Before  discussing  the  author- 
ities upon  tiSis  question,  it  will  be  well  to  state- 
the  exact  facts  which  were  charged  in  the  pe- 
tition of  Messrs.  Hay  den  and  Frawley  in  t  he- 
circuit  court.  It  was  alleged  that  the  articlea- 
were  written  by  Doolittle,  and  by  his  request 
published  by  Ashbaugh:  that  court  was  ia 
session,  with  a  full  pane!  of  jurors,  trying  Jury 
cases,  and  that  the  articles  were  by  the  defend- 
ants generally  circulated  in  the  city  of  Bait 
Claire,  and  were  distributed  to  various  persons- 
residing  in  this  state,  and  were  by  them  dis- 
tributed and  delivered  to  the  officers  "of  sai<l 
court,  and  to  persons  summoned  as  Jurors  ia 
said  court,"  and  '*werereadby  the  offlceis  and 
jurors  so  in  attendance  in  said  court"  The 
articles  themselves  referred  to  no  cases  pend- 
ing or  on  trial,  but  contained  only  strictures- 
upon  the  general  character  of  the  judge,  and 
his  acts  in  former  cases  which  had  been  con- 
cluded. The  fact  should  also  be  remembered 
that  a  judicial  election  was  impending,  and  that 
the  judge  was  a  candidate  for  re-election.  It 
is  evident  that,  if  any  contempt  was  committed, 
it  was  what  is  known  as  constructive  contempt^ 
as  distinguished  from  direct  contempt  Rap- 
alje, Contempt,  g  22.  Numerous  cases  are- 
cited  which  are  claimed  to  support  the  conten- 
tion that  such  publications  constitute  construc- 
tive contempt  of  court  Examination  of  these 
cases,  however,  reveals  the  fact  that  the  great 
majority  of  them  simply  hold  that  publications 
of  this  nature,  which  refer  to  an  action  or  pro- 
ceeding then  pending  and  undecided,  consti- 
tute contempt  Such  cases  are  Siuro^e  Caee^ 
48  N.  H.  428,  97  Am.  Dec.  626;  State  ▼.  P^ew, 
24  W.  Va.  416,  49  Am.  Rep.  257;  People  ▼. 
Wileon,  64  111.  195, 16  Am.  Rep.  628;  Territonr 
V.  Murray,  7  Mont.  251;  Be  Cheeeeman,  49  N. 
J.  L.  187,  60  Am.  Rep.  596;  Cooper  v.  People^ 
Wyait,  18  Colo.  887,  878,  6  L.  R.  A.  480.  442; 
State,  Phelpe,  v.  OrUane  Civil  Diet,  Ct.  Judffe, 
45  La.  Ann.  1250.  The  principle  on  which 
these  cases  are  placed  is  that  such  publications 
have  a  natural  tendency  to  prejudice  the  course 
of  justice  in  the  particular  cause  then  pending, 
and  hence  constitute  constructive  contempt. 
It  is  unnecessary  in  the  present  case,  nor 
would  it  be  proper,  to  affirm  or  deny  the  cor- 
rectness of  these  decisions.  Such  a  case  is  not 
now  before  us.  The  publications  complained 
of  here  referred  to  no  pending  litigation,  nor 
is  it  charged  that  they  were  circulated  or 
brought  into  the  immediate  presence  of  the 
court. 

Passing  from  this  class  of  cases,  we  come  to- 
the  cases  which  involve  the  consideration  of 
adverse  or  libelous  newspaper  comments  upon 
the  acts  of  a  court  in  actions  already  past  and 
ended,  and  here  we  find  much  contrariety  of 
opinion,  not  to  say  confusion,  in  the  utterances 
of  courts   and   text-writers.    Cases  may  be- 
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foand  holdiDg  directly  that  such  publications 
coostitute  coDstructiTe  contempts,  and  may  be 
punished  as  such.  State  ▼.  Morrill,  16  Ark. 
884;  Dandridffe't  Gate,  2  Va.  Cas.  409;  Re 
Chadtpick  (Mich.)  8  Det.  L.  N.  221.  The  rea- 
•oning  upon  which  such  decisions  rest  is  that 
such  publicatiODB  tend  to  diminish  the  respect 
due  to  the  court  in  the  trial  of  future  causes, 
and  thus  impair  its  usefulness.  This  doctrine 
is  certainly  extreme.  Carried  to  its  ultimate 
concluaion,  it  would  call  for  the  punishment 
of  any  adverse  criticism  on  the  official  con- 
duct of  a  sitting  judge,  and  absolutely  prevent 
all  public  or  private  discussion  of  court  pro- 
ceedings. All  such  discussions,  if  unfavorable 
to  the  ability  or  honesty  of  a  Judge,  must 
tend  in  some  small  degree,  at  least,  to  under- 
mine public  confidence  in  the  court  in  the  fu- 
ture. On  the  other  hand,  many  well-consid- 
ered cases  may  be  found  in  which  it  is 
distinctly  held  that  such  publications  do  not 
constitute  contempt,  and  cannot  be  punished 
as  such.  Borne  of  these  cases  go  upon  the 
ground  that,  even  if  such  publications  were 
punishable  as  constructive  contempts  at  com- 
mon law,  still  that  it  was  competent  for  the 
legislature  to  limit  such  power  by  statute,  and 
that  such  power  has  been  limited  by  statutes 
substantially  similar  to  our  own.  Kev.  Stat. 
g  25(y5.  Borne  of  the  cases,  however,  distinct  I  v 
hold  that  under  our  form  of  government  such 
publications  do  not  constitute  contempt,  and 
that  to  punish  them  as  such  would  be  a  serious 
invasion  of  the  great  constitutional  guaranties 
of  freedom  of  speech  and  of  the  press.  The 
following  decisions  are  cited  as  enunciating 
one  or  both  of  these  principles.  Stuart  v.  Peo- 
0|0,  4  111.  895;  St<frey  v.  PwpU,  79  III.  45;  Dvn- 
nam  v.  State,  6  Iowa,  245;  Siate  v.  Andereon, 
40  Iowa,  207;  Cheadle  v.  State,  110  Ind.  801, 
59  Am.  Rep  199;  Re  BMneon,  117  I^.  C.  588; 
Btate  V.  Sweetfand^  8  8.  D.  508;  Pereital  v. 
49to^,45Neb.  741. 

In  our  own  state  the  question  has  never  been 
discussed  in  any  opinion.  It  is  a  fact,  how- 
ever, that  a  case  arose  and  was  decided  upon 
the  merits  early  in  the  history  of  this  court, 
ivhile  Chief  Justice  Whiton  was  on  the  bench. 
Involving  this  verjr  question,  although  for 
some  reason  no  opmion  was  ever  filed.  The 
original  records  are  still  preserved  in  the  clerk's 
office,  and  they  disclose  the  following  facts: 
Id  October,  1854,  Messrs.  Brown  and  Calkins 
published  a  newspaper  in  Madison,  and  during 
the  October  term  ox  the  circuit  court  of  Dane 
county  published  an  article  charging  corrup- 
tion and  malice  upon  the  grand  Jury  and  the 
presiding  judge  of  the  court  in  the  Ending  of 
•n  indictment  against  the  school  land  commis 
eioners.  I^oceMings  were  instituted  in  the 
circuit  court  as  for  criminal  contempt,  and, 
after  hearing,  the  court  adjudged  that  a  con- 
tempt had  been  committed,  and  adjudged  that 
a  fine  be  imposed  upon  both  defendants.  The 
cause  was  removed  to  this  court  upon  writ  of 
error,  was  afterwards  argued,  and  the  judg- 
ment was  wholly  reversed  on  the  21st  day  of 
May,  1858.  Upon  the  outside  of  the  record 
appears  the  notation  *'Siuiart  v.  People  [4  111.] 
6  Scam.  402,"  and  in  the  volume  of  court  min- 
utes appears  the  notation,  "Opinion  by  the 
chief  justice."  Although  no  opinion  was  ever 
In  fact  filed,  there  seems  to  be  no  escape  from 
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the  conclusion  that  this  court  at  that  time  held 
that  the  publication  before  it  did  not  constitu'e- 
a  contempt.  No  other  irround  appears  upoa 
which  the  judgment  could  have  been  reversed 
upon  the  merits  But,  whatever  may  be- 
thought of  the  case  just  mentioned,  or  ita 
weight  as  authority,  we  are  well  persuaded 
that  newspaper  comments  on  cases  Anally  de- 
cided prior  to  the  publication  cannot  t>e  con- 
sidered criminal  contempt,  and  our  reasons  for 
that  conclusion  will  be  briefly  stated.  Impor- 
tant as  it  is  that  courts  should  perform  their 
grave  public  duties  unimpeded  and  unpreju- 
diced by  illegitimate  influences,  there  are  other 
rights  guaranteed  to  all  citizens  by  our  Con- 
stitution and  form  of  government,  either  ex- 
pressly or  impliedly,  which  are  fully  as  im- 
portant, and  which  must  be  guarded  with  aa 
equally  jealous  care.  These  rights  are  the 
right  of  free  speech  and  of  free  publication  of 
the  citizen's  sentiments  "on  all  subjects"' 
(Const.  U.  S.  Amend.  1;  Const.  Wis.  art.  1, 
g  8);  the  right  of  trial  by  jury  (Const  Wis. 
art.  1,  §§  5,  7);  also  the  right  to  freely  discusa 
the  merits  and  qualifications  of  a  candidate  for 
public  office,  being  responsible  for  the  abuse 
of  such  right  In  a  proper  action  at  law.  la 
the  present  case  it  is  of  the  utmost  importance- 
to  bear  in  mind  that  Judge  Bailey  was  a  can- 
didate before  the  people  for  re- election.  Had 
he  been  a  candidate  for  any  other  office,  it 
would  not  be  contended  by  anyone  that  the 
publications  in  question  would  alTord  ground 
for  any  other  legal  action  than  an  action  for 
libel  in  the  regular  course  of  the  law;  but  the 
claim  is  that  because  he  was  a  judge,  and  waa 
holding  court  at  that  time,  such  unfavorable 
criticism  of  his  past  actions  may  be  summarily 
punished  by  the  judge  himself  as  for  contempt. 
Truly,  it  must  be  a  grievous  and  weighty  neces- 
sity which  will  justify  so  arbitrary  a  proceed- 
ing, whereby  a  candidate  for  office  become* 
the  accuser,  judge,  and  jury,  and  may  within 
a  few  hours  summarily  punish  his  critic  by 
imprisonment.  The  result  of  such  a  doctrine 
is  that  all  unfavorable  criticism  of  a  sitting 
judge's  past  official  action  can  be  at  once- 
stopped  by  the  judge  himself,  or,  if  not 
stopped,  can  be  punished  by  immediate  im- 
prisonment. If  there  can  be  any  more  effec- 
tual way  to  gag  the  press,  and  subvert  freedoms 
of  speech,  we  do  not  know  where  to  find  it. 
Under  such  a  rule  the  merits  of  a  sitting  judge 
may  be  rehearsed,  but  as  to  his  demerits  there 
must  be  profound  silence.  In  our  judgment, 
no  such  divinity  as  this  '*doth  hedge  about"  a 
judge;  certainly  not  when  he  is  a  candidate  for 
public  office. 

Recurring  to  the  question  with  which  the 
discussion  opened,  namely.  Is  it  necessary  that 
a  court  should  possess  this  power?  we  feel 
bound  to  hold  that,  considering  the  guaranteed 
rights  of  the  citizen  just  referred  to,  no  such 
power  as  this  is  necessary  for  the  due  adminis- 
tration of  justice.  It  may  be  freely  admitted 
that  under  the  common  law  as  administered  in 
England  the  mere  writing  contemptuously  of 
a  superior  court  or  judge  nas  been  declared  a 
constructive  contempt.  4  Bl.  Com.  285.  We 
however,  adopted  no  part  of  the  common  law 
which  WAS  inconeistent  with  our  Constitution 
(Const.  Wis.  Schedule.  §  13),  and  it  seem* 
clear  to  us  that  so  extreme  a  power  is  incon- 
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«iateDt  with,  ftDd  would  materially  impair,  the 
•coDstitutioDal  rights  of  free  speech  and  free 
press.  But  it  is  claimed  that  the  pubHcation 
•constituted  a  criminal  contempt,  within  the 
piovisions  of  our  statute.  Section  2605,  Rev. 
Stat.,  defines  criminal  contempts,  and  divides 
them  into  seven  classes.  Of  these  classes  only 
the  first  and  the  sixth  have  any  possible  bear- 
ing upon  the  case.  These  classes  are:  *'(1) 
Disorderly,  contemptuous,  or  insolent  behavior 
committed  during  its  sittings,  in  its  immediate 
view  and  presence,  and  directly  tending  to  in- 
terrupt its  proceedings,  or  to  impair  the  re- 
apect  due  its  authority."  '*{&)  The  publication 
of  a  false  or  grossly  inaccurate  report  or  copy 
of  its  proceedings;  but  no  court  can  punish  as 
a  contempt  the  publication  of  true,  full,  and 
fair  reports  of  any  trial,  argument,  proceed- 
ings or  decisions  had  in  such  court"  Ger- 
taiDlv  the  publication  in  question  does  not  fall 
within  the  first  subdivision.  Acts  punishable 
tinder  this  provision  must  have  been  in  the  im- 
mediate view  and  presence  of  the  court,  and 
it  was  not  charged  in  the  complaint  of  Messrs. 
Hayden  and  Frawley  that  any  such  act  had 
teen  committed.  It  was  not  even  alleged  that 
the  publication  had  been  circulated  in  the 
-courtroom.  Nor  does  the  sixth  subdivision 
apply,  because  it  was  not  charged  that  the  ref- 
erences to  the  proceedings  in  court  were  in  any 
respect  false  or  inaccurate.  It  may  we!l  be 
doubted  whether  the  publication  itself  could 
be  well  calle<l  in  any  proper  sense  a  ''report  or 
copy"  of  the  proceedings  of  the  court,  but,  con- 
ceding that  it  could  be  so  called,  the  charge  of 
contempt  must  certainly  allege  that  the  report 
is  "false  or  grossly  inaccurate,"  in  order  to 
make  a  case  of  contempt.  This  is  Jurisdic- 
tional. If  it  be  not  alleged,  no  contempt  is 
atated.  Our  conclusion  is  that  the  attempt  to 
punish  the  publication  in  question  as  for  con- 
tempt was  in  excess  of  the  Jurisdiction  of  the 
circuit  court. 

But  another  claim  was  made  by  the  counsel 
who  so  ably  represented  Judge  Bailey,  in  this 
court  which  requires  some  attention.  It  ap- 
pears by  the  return  that  immediately  upon  the 
service  of  the  alternative  writ  upon  him.  Judge 
Bailey  announced  that  he  would  proceed  no 
further  with  the  pending  proceec^ings,  and  that 
they  were  stayed.  After  making  this  an- 
nouncement, however,  the  Judge  at  once  stated 
that  a  new  contempt  had  been  committed  by 
Ashbaugh  and  Doolittle  in  thejmmediate  pres- 
ence of  the  court  by  the  filing  of  their  sworn 
return  or  afiSdavit  in  response  to  the  original 
order  to  show  cause  stating  that  the  charges 
in  the  newspaper  articles  were  true;  that  this 
contempt  was  independent  of  the  alleged  con- 
tempt by  publication,  and  was  not  included 
within  the  inhibition  of  the  writ,  and  that  he 
would  at  once  punish  them  for  this  contempt. 
Thereupon  the  Judge  proceeded  at  once  to  ad- 

88  L.R.  A. 


Judge  them  guilty  of  this  new  contempt,  and 
sentenced  them  to  imprisonment  therefor.  We 
are  unable  to  agree  with  this  contention.  If, 
as  we  have  held,  the  original  publication  was 
not  contempt,  and  the  attempt  to  punish  it  aa 
such  was  in  excess  of  the  jurisdiction  of  the 
court,  then  certainly  the  defendants  had  a 
right,  when  summoned  into  court,  to  allege  its 
truth.  They  were  forced,  if  they  were  in  any 
degree  honorable  men,  and  not  mere  slander- 
ers, to  allege  the  truth  of  the  publication. 
Any  other  course  would  demonstrate  their  pu- 
sillanimity. It  cannot  be  endured  that  a  court, 
by  unauthorized  summary  proceedings,  ahould 
wring  from  a  man  such  a  declaration,  and 
then  abandon  the  original  proceedings,  and 
punish  this  forced  declaration  as  contempt 

2.  The  question  remains  whether  the  writ  of 
prohibition  is  the  proper  remedy.  This  writ 
issues  only  to  restrain  a  court  in  the  exercise 
of  Judicial  functions  outside  or  beyond  its 
Jurisdiction,  and  when  there  is  no  other  ade- 
quate remedy.  State,  DePuy,  v.  Evans,  88  Wis. 
265.  Having  held  that  the  attempt  to  punish 
the  publication  in  question  as  contempt  was  ia 
excess  of  the  Jurisdiction  of  the  circuit  court, 
no  reason  is  seen  why  the  writ  is  not  an  apt 
and  proper  remedy,  unless,  indeed,  there  be 
other  adequate  remedies.  We  do  not  think 
that  in  a  case  like  the  present,  where  immedi- 
ate imprisonment  was  threatened,  and  about 
to  be  inflicted,  either  writ  of  error  or  habeas 
corpus  can  be  said  to  be  an  adequate  remedy. 
In  either  case  the  trial  must  have  been  con- 
cluded, and  sentence  imposed,  before  the  writ 
could  issue,  and  in  the  case  of  habeas  corpus 
the  imprisonment  must  have  actually  begun. 
There  certainly  is  grave  doubt  whether  certio- 
rari would  lie  in  any  event.  Chittenden  ▼. 
State,  41  Wis.  285.  In  view  of  these  consider- 
ations, it  seems  certain  that  neither  of  the  last- 
named  writs  would  afford  an  adequate  remedy, 
even  conceding  that  they  would  be  applicable. 
Prohibition  has  been  used  in  other  Jurisdic- 
tions in  similar  cases.  Queen  ▼.  Lrfray,  L.  R. 
8  Q.  B.  184,  4  Moak,  £ng.  Rep.  250:  iV<»^, 
Wright,  v.  Placer  County  Judge,  27  Cal.  161; 
Wtlliame  v.  Dwinelle,  61  Cal.  442;  People^ 
Pierce,  v.  Carrington,  6  Utah,  681. 

During  the  preparation  of  this  opinion,  the 
writer  has  been  furnished  with  a  phamphlet 
discussion  of  the  law  of  contempts,  prepared 
by  Judge  Bailey.  Although  arriving  at  dif- 
ferent conclusions  from  those  reached  by  us. 
Judge  Bailev's  discussion  of  the  question  bears 
the  marks  of  his  well-known  legal  abilitv  and 
industry,  and  it  is  but  fair  to  say  that  it  has 
been  of  much  assistance  in  finding  and  consid- 
ering authorities  upon  the  interesting  questions 
involved  in  this  case.  The  Judgment  in  this 
case  having  already  been  entered  and  executed* 
no  mandate  is  necessary. 
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STATE  of  South  Carolina 

V, 

Peter  HIGGIN8. 

i.  A  statnte  forbiddini^  the  citiaenB  of 
may  otlier  eoaaty  fk*om  flshiiig  in  the 
waten  of  two  tpeoided  oountles  without  a  li* 
oeose,  without  anythiog  to  forbid  the  citizeaaof 
tbooe  counties  from  flshlog  in  other  oouotica 
without  a  license,  violates  >  the  constitutional 
guaranty  of  the  equal  protection  of  the  laws. 

S«  FiBh  are  to  be  elaased  as  §^mme  within 
the  meaning  of  a  constitutional  provision  against 
special  laws  to  provide  for  the  protection  of 
ffame. 

Sm   A  epeclal  law  to  preveiit  «»***^^  for 

profit  by  citizens  of  one  county  in  the  waters  of 
another  county,  which  is  limited  to  certain  coun- 
ties, is  in  violation  of  the  provision  of  Const, 
art.  8,  •  8i  against  special  laws  *^where  a  general 
law  can  be  made  applicable." 

4*  An  arrest  under  a  warrant  which  was  not 
supported  either  by  oath  or  affirmation  is  in  vio- 
lation of  Oonst  arc  1,  •  10. 

(October  S8,  1807.) 

APPLICATION  by  defendant  for  a  writ  of 
habeas  corpus  to  obtain  bis  release  from 
the  custody  of  the  sheriff  to  which  he  had  been 
committed  for  alle^d  violation  of  a  statute 
regulating  the  right  to  fish.  Petitioner  dii- 
charged. 

The  facta  are  stated  in  the  opinion. 

Mr.  HnMr  Sinkler  for  petitioner. 

Mr.  C.  P.  Townsend*  Assistant  Attorney 
Ckneral,  for  the  State. 

Melver.  Ch.  J.,  delivered  the  opinion  of 
tbe  court: 

This  was  an  application,  addressed  to  this 
court  in  the  exercise  of  its  original  Jurisdiction, 
by  the  defendant  for  a  discbarge  under  a  writ 
of  habeas  corpus.  It  appears  from  the  sheriff's 
return  to  the  writ  that  the  defendant  was  com- 
mitted to  his  custody  "by  virtue  of  an  order 
of  arrest  for  the  violation  of  act  No.  98,  Laws 
of  1896,  in  that,  beine  a  citizen  of  the  county  of 
Charleston,  he  did  catch  fish  for  profit  in  tbe 
waters  of  Berkeley  county,  to  me  directed,  a 
copy  of  which  annexed  1  transmit  to  you." 
The  only  question  made  at  the  argument  of  tbe 
case  was  whether  the  act  mentioned  was  in 
violation  of  the  Constitution.  It  was  con- 
tended on  the  part  of  the  defendant  that  the 
act  in  question  violated  two  of  tbe  provisions 
of  the  Constitution  which  went  into  effect 
••from  and  after  the  81st  day  of  December  in 
the  year  of  1895."  These  two  provisions  are: 
First,  §  5  of  article  1,  which  reads  as  follows: 
••The  privileges  and  immunities  of  citizens  of 
this  state  and  of  the  United  States  under  this 
Constitution  shall  not  be  abridged,  nor  shall 
any  person  be  deprived  of  life,  liberty,  or  prop- 
erfy  without  due  process  of  law,  nor  shall  any 

NonL— For  discrimination  between  locailties  in 
respect  to  flsberies,  Bittenhaus  v.  Johnston  (Wis.) 
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person  be  denied  the  equal  protection  of  the 
laws;"  second,  §  84  of  article  8,  which  con- 
tains, among  others,  the  followiDir  provisions: 
**The  general  assembly  of  this  state  shall  not 
enact  local  or  special  laws  concerniDg  any  of 
the  following  subjects  or  for  any  of  tbe  follow- 
ing purposes,  to  wit:  .  .  .  To  provide  for 
the  protection  of  game.  (2)  In  all  other  causes, 
where  a  general  law  can  be  made  applicable, 
no  special  law  shall  be  enacted." 

The  act  of  1896,  which  is  claimed  to  be  in 
violation  of  these  two  sections  of  the  Constitu- 
tion, is  entitled  **An  Act  to  Further  Regulate 
Pishing  for  Profit  in  the  Waters  of  This  bUte," 
and  contains  the  following  provisions;    Sec- 
tion 1:  ''That  after  the  passage  and  approval 
of  this  act,  it  shall  not  be  lawful  for  a  citizen 
of  one  county  to  fish  for  profit  in  the  waters  of 
another  county  without  first  obtaining  therefor 
from  the  treasurer  of  the  county  in  which  he 
intends  to  so  fish,  a  license  to  do  so."    The 
second  section  simply  prescribes  tbe  price  of 
such  license,  and  the  fund  to  which  it  shall  be 
appropriated,  and  therefore  is  not  pertinent  to 
the  present  inquiry.    The  8d  section  of  tbe  act 
reads  as  follows:  "That  this  act  shall  not  apply 
to  an^  counties  in  this  state  other  than  tbe 
counties  of  Colleton  and  Berkeley."    Tbe  4ih 
section  of  the  act  provides  the  punishment  for 
violating  the  provisions  of  the  act,  and  its 
terms  throw  no  lif^ht  upon  the  question  which 
we  are  to  determine.    The  terms  of  this  act 
are  peculiar;  for  while  Its  title  and  the  provi- 
sions of  the  Ist  section  clearly  make  it  a  general 
law,  applicable  to  fishing  in  any  waters  of  this 
state,  within  any  of  the  counties  of  the  state, 
tbe  provision  in  the  8d  section  expressly  con- 
fines its  operation  to  the  two  counties  therein 
specified,  thereby  clearly  making  the  act  a 
local  or  special  law.    There  is  another  pecu- 
liarity about  this  act;  for  the  phraseologv  em- 
ployed in  the  8d  section  leaves  it  at  least  doubt- 
ful whether  the  intention  was  to  prohibit  the 
citizens  of   Colleton    and   Berkeley  counties 
alone  for  fishing  f ^r  profit  in  the  waters  of  any 
other  county  without  a  license,  as  would  seem 
to  be  the  logical  inference,  inasmuch  as  the 
terms  of  tbe  Ist  section  expressly  apply  to  the 
citizens  of  every  county  in  the  state,  while 
the  terms  of  tbe  8d  section  are  limited  to  the 
counties  of  Colleton  and  Berkeley,— that  is,  to 
the  citizens  of  those  two  counties,  leaving  the 
citizens  of  all  the  other  counties  at  liberty  to 
fish  anywhere  without  a  license. — or  whether 
the  intention  was  to  prohibit  the  citizens  of 
every  other  county  from  fishing  for  profit  in 
the  waters  of  Colleton  and  Berkeley  without  a 
license.     Assuming  tbe  latter  to  be  tbe  real 
intention  of  the  act,  as  we  think  it  likely  was 
the  case,  we  will  consider  the  question  in  that 
aspect.    Takinir  that  view  of  the  act,  it  will 
be  observed  that  while  it  forbids  tbe  citizens 
of  every  county  in  the  state,  except  those  of 
Colleton  and  Berkeley,  from  fishing  in   tbe 
waters  of  those  two  counties  without  a  license, 
there  is  nothing  in  the  act  to  forbid  tbe  citizens 
of  Colleton  and  Berkeley  from  fishing  in  the 
waters  of  every  other  county  in  the  state  with- 
out a  license.    This  is  a  discrimination  in  favor 
of  the  citizens  of  Colleton  and  Berkeley  coun 
80 
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ties,  and  is  in  conflict  with  that  clause  of  the 
Constitution  quoted  above,  declariof?  that  no 
person  shall  be  denied  the  equal  protection  of 
the  laws. 

But,  again,  if,  as  we  have  seen  above,  this 
act  is  a  local  or  special  law,  it  violates  the  pro- 
visions of  §  84  of  article  8,  cited  above,  pro- 
vided it  concerns  any  of  the  subjects  or  is  for 
any  of  the  purposes  mentioned  in  that  section. 
The  manifest  object  of  the  act  was  to  protect 
flsh  in  the  waters  of  Colleton  and  Berkeley 
counties,  and,  if  fish  can  be  regarded  as  game, 
then,  being  a  local  or  special  law  providing 
for  the  protection  of  game,  it  is  in  conflict  with 
the  section  of  the  Constitution  last  referred  to, 
for  that  section  expressly  forbids  the  enact- 
ment of  any  local  or  special  law  '*to  provide 
for  the  protection  of  game."  The  authorities 
clearly  show  that  flsh  can  and  .should  be 
classed  as  pime.  In  8  Am.  &  Eng.  Enc.  Law, 
at  page  1023,  it  is  said:  ''Animals  pursued  and 
taken  by  sportsmen  are  designated  as  game." 
And  in  a  note  on  the  next  page  of  that  valu- 
able work  it  is  said:  "Game  includes  wild  bees 
and  fish;*  citing  Coolev,  Torts  (1880),  435.  8c, 
in  2  Bl.  Com.  chap.  80,  that  standard  author, 
in  speaking  of  animals /6r(0  naiura,  classes  fish 
with  deer,  pheasants,  partridges,  etc.  So,  in 
Kent,  Com.  pt.  5,  lect.  86,  the  same  classifi- 
cation is  made.  It  is  obvious,  therefore,  that 
the  act  in  question  is  in  conflict  with  g  34  of 
article  8  of  the  Constitution. 

It  seems  to  us  also  that  the  act  in  question, 
viewed  in  the  light  contended  for  by  the  state, 
must  be  regarded  as  in  violation  of  another 
subdivision  of  §  84  of  article  8.  Subdivision 
11  of  that  section  declares  that,  "in  all  other 
cases  where  a  general  law  can  be  made  appli- 
cable, no  special  law  shall  be  enacted."  It  is 
very  clear  that  this  is  a  case  where  a  general 


law  could  have  been  made  applicable.  This  is 
conclusively  shown  by  the  terms  of  the  1st  sec- 
tion of  this  very  act,  which,  if  it  stood  alone, 
would  have  been  a  good  general  law:  but  when 
the  legislature  saw  fit,  by  the  provi5ion  in  the 
8d  section,  to  limit  its  operation  to  certain 
specified  localities,  the  act  was  deprived  of  ita 
character  as  a  general  law,  and  became  a 
special  or  local  law  concerning  a  subject,  and 
for  a  purpose  expressly  forbidden  by  the  Con- 
stitution. 

There  is  another  view  of  this  case,  which, 
though  not  mentioned  in  the  argument,  may 
be  considered  by  us,  as  this  is  not  a  case  of  ap- 
peal, but  a  case  in  the  original  jurisdiction  of 
this  court;  and  this  view  is  absoluiel^r  conclu- 
sive of  the  defendant's  rifzht  to  a  discharge 
from  custody.  The  Constitution,  in  §  16  of 
article  1,  forbids  the  issuing  of  any  warrant 
for  the  arrest  of  any  person  except  upon  prob- 
able cause,  supported  by  oath  or  affirmation. 
In  the  case  of  State  v.  Wimbush,  0  8.  C.  N.  S. 
809,  it  was  held  that  a  warrant  issued  on  a 
statement  of  facts  not  sworn  to  is  unconstitu- 
tional, null,  and  void,  and  that  it  was  not  un- 
lawful to  resist  an  officer  attempting  to  arrest 
one  under  an  illegal  warrant.  Now,  from  the 
papers  accompanying  the  sheriff's  return  to  the 
writ  of  habeas  corpus,  and  referred  to  in 
the  return,  it  is  manifest  that  the  warrant  un- 
der which  the  defendant  was  arrested  was  not 
supported  either  by  oath  or  affirmation,  and 
the  arrest  was  therefore  illegal,  and  the  sheriff 
had  no  lawful  authority  to  retain  him  in  cus- 
tody. For  this,  if  for  no  other  reason,  the  de- 
fendant was  clearly  entitled  to  his  discharge. 

In  accordance  with  these  views,  an  order 
?ia8  heretofore  been  granted  dUcharying  the  ds- 
fendant  from  euetody. 
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SUN  FIRE  OFFICE  OF  LONDON,  Plff.  in 

0. 

Ida  A.  CLARK  et  at. 

(63  Ohio  St.  414.) 

*1.   A  deed  absolute  on  ite  face*  but  shown 
by  a  separate  written  agreement  tu  be  a  security 

*Headnote8  by  the  Coubt. 


Note.— Afort^afire  as  effecting  change  of  title  or 
interest  in  insured  property. 

The  general  rule  is  that  the  mere  giving  of  a 
mortgage  does  not  effect  a  change  of  title  or  inter- 
est in  the  insured  property  within  the  meaning  of 
conditions  m  insurance  policies  avoiding  the  policy 
In  case  of  chHnge  of  interest  or  title.  The  wording 
of  the  condition  Is  different  In  different  policies 
and  a  slight  variation  of  phraseology  has  some- 
times been  sulScieut  to  change  the  rule. 

Insurable  interest. 

The  giving  of  the  mortgage  does  not  terminate 
the  insurable  Interest  of  the  mortgagor.    Buffalo 

88  L.  R.  A. 


for  the  performance  of  a  personal  obllfiatloii  of 
the  grantor  to  the  grantee,  is  a  mortgage. 

8.  A  policy  of  insurance  containing  a 
provision  that  If  any  change  take  place  in  the 
title,  interest,  or  possession  of  the  property  In- 
sured, by  sale,  transfer,  or  conveyance,  without 
the  consent  of  the  insurer,  the  policy  shall  be- 
come void,  is  not  invalidated  by  the  making  of  a 
mortgoge.    The  words  "title*'  or  '^possession.*' 


Steam  Bngine  Works  v.  Sun  Mut.  Ins.  Go.  17  N.  Y. 
404. 

If  an  Insured  mortgages  after  the  insurance  to 
made  he  nevertheless  continues  to  be  interested  so 
as  to  have  a  right  to  recover  in  case  of  loss.  Gor- 
don V.  Massachusetts  F.  ft  M.  Ins.  Go.  2  Pick.  2S9. 

A  mortgage  of  chattels  without  change  of  pos- 
session will  not  avoid  a  policy  of  insurance.  Union 
Ins.  Go.  V.  Bar  wick,  86  Neb.  224. 

Alienation, 

A  mortgage  is  not  an  alienation. 

In  Savage  v.  Howard  Ins.  Co.  52  N.  Y.  SOS.  the 
court  by  way  of  argument  states  that  a  mortgage  to 
not  an  alienation  of  the  property  mortgaged. 


1886. 


Sun  Firb  Office  of  Loudon  ▼.  Clark. 
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here  used,  mean  tn  actual  cbanre  in  law  and 
equity,  and  the  word  ^'Interest"  means  a  change 
in  the  Insurablelotereetoftheownerof  the  prop- 
erty, noitber  of  which  is  affected  by  the  execution 
of  a  mortflrave. 
8.  Wliere  a  policy  of  inenranee  etipu- 
lates  that  it  ehall  become  void  by  the 
taking  of  additional  insurance  without  the  con- 
sent of  the  insurer,  such  stipulation  is  not  within 
tlie  provisions  of  S  8648,  Ber.  Stat.,  for  the  reason 
that  udcHii.JDal  insurance  does,  as  a  matter  of 
law.  Inci'ease  the  risk,  and,  if  taken  without  the 
cousejt  of  the  insurer,  invalidates  the  policy. 

(October  29. 1895.) 

I?RROR  to  the  Circuit  Court  for  Cuyahoga 
JLi  Couiitj  to  review  a  jadfsmeDt  affirming  a 
jud?meDt  o(  tbe  Court  of  Common  Pleas  in 
favor  of  plHiDtifTs  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  policy 
of  fire  insurance.    HSversed, 


Btatement  by  Minshall,  Cb.  J.: 
Tbe  action  below  was  upon  a  policy  of  in- 
surance in  the  sum  of  $2,000,  made  and  de- 
livered by  the  Sun  Fire  Office  of  London  to 
Ida  A.  Clark  to  indemnify  her  against  loss  by 
fire  on  her  dwelling  house,  and  payable  to 
George  W.  Pringle  as  bis  ioterest  might  ap- 
pear, bis  interest  being  that  of  a  mortgagee. 
The  first  defense  of  tbe  answer  admitted  cer- 
tain allegations,  and  then  denied  all  tbe  other 
averments  of  the  petition.  The  questions, 
however,  arise  upon  the  second  and  third  de- 
fenses in  the  answer  and  tbe  issues  made 
tbereon.    These  defenses  are  as  follows: 

Second  Defense. 

^'Further  answering  said  petition,  defendant 
for  a  second  defense  says  tbat  it  is  one  of  tbe 
express  conditions  and  provisions  of  tbe  policy 
of  insurance  so  mnde  by  it,  and  a  part  thereof, 
tbat  the  same  should  become  void,  unless  con- 


A  transfer  of  the  estate  short  of  a  conveyance  of 
tbe  title  IS  not  ao  alienation  of  the  estate.  Masters 
▼.  Madison  County  Mut.  Ids.  Co.  11  Barb.  634. 

A  chattel  mortgage  is  not  an  alleoatlon  which 
wilt  avoid  insurance  on  the  property.  Rtoe  y. 
Tower.  1  Gray,  488, 

If  tbe  policy  is  to  become  void  in  case  the  pror»- 
erty  is  aliened  a  chattel  mortgatre  will  not  avoid  it. 
8o%'«rei(rn  Ins.  Co.  v.  Peters,  12  Can.  S.  C  83. 

In  Abbott  V.  Hampden  Mut.  F.  Ins.  Co.  80  Me.  414, 
in  which  tbe  property  has  been  conveyed  with  a 
mortirage  back,  the  court  says  to  coostltute  an 
alienation  it  is  not  necessary  that  there  should  be 
an  at>soIute  transfer.  If  there  has  been  such  a  dis- 
poflition  of  it  that  any  portion  has  been  passed  to 
another  the  alienation  has  occurred. 

Id  Farmers*  lus.  Co.  v.  Ashton,  81  Ohio  St.  477.  the 
court  says  it  is  oot  accessary  for  us  to  consider 
whether  or  not  a  mortgage  will  avoid  the  policy 
under  a  condition  against  alienation. 

A.89lonfncnt» 

Nor  is  a  mortgage  an  assignment. 

A  condition  against  alienation  or  assignment 
docs  not  include  a  mortgage.  Sands  v.  Standard 
Ids.  Co.  27  Grant,  Ch.  (IT.  C.)  167.  26  Grant.  Ch.  (U. 
C.)  113;  Smith  v.  Niagara  Dlst.  Mut.  Ins.  Co.  88  U. 
C.  Q.  B.  575;  Wilby  v.  Standard  Ins.  Co.  8  Out.  Rep. 
llu:  Bull  V.  North  British  Canadian  Invest.  Co.  14 
Oot.  Hep.  ui^S. 

Title  or  ownersMv, 

A  condition  making  the  policy  void  if  the  prop- 
erty is  sold  or  transferred  or  any  change  takes 
place  in  title  or  possession  is  not  violated  by  the 
fnving  of  a  mortgage  on  the  property.  Loy  v. 
Home  Ins.  Co.  24  Minn.  815.  81  Am.  Rep.  816. 

Astipulation  against  any  change  in  title  or  own- 
ership Is  not  violated  by  a  chattel  mortgage  to  one 
who  had  an  Insurable  interest  in  the  property  when 
the  mortgage  was  given.  Taylor  v.  Merchants  & 
B.  Ins.  Co.  83  Iowa.  402. 

A  policy  providing  that  it  should  be  void  In  case 
of  any  sale,  transfer,  or  change  of  title,  or  in  case 
of  a  voluntary  conveyance,  is  not  avoided  by  giv- 
ing a  mortgage  upon  the  property.  Friezeo  v.  Al- 
lemania  F.  Ins.  Co.  80  Fed.  Rep.  852. 

Is  Hartford  Steam  Boiler  Inspection  &  Ins.  Co. 
V.  Lasher  Stocking  Co.  60  Vt.  439,  which  involved 
tbe  question  of  liability  for  premiums,  the  court 
held  that  mortgaging  the  property  does  not  change 
or  tranter  the  title  so  as  to  make  tbe  policy  void. 

A  mortgage  is  not  within  a  condition  against 
change  taking  place  in  the  title  whether  by  sale, 
legal  process.  Judicial  decree,  or  voluntary  transfer 
or  conveyance.    Hartford  F.  Ins.  Co.  v.  Walsh,  54 

38  L.  a  A. 


IlL  164. 5  Am.  Rep.  115;  Aurora  F.  Ins.  Co.  v.  Eddy, 
55  III.  213. 

A  chattel  mortgage  is  not  within  a  provision 
against  sale  or  transfer  or  change  of  title.  Hen- 
nessey y.  Manhattan  F.  Ins.  Co.  28  Hun,  98. 

The  headnotein  Tallman  v.  Atlantic  F.  Ss  M.  Ins. 
Co.  29  How.  Fr.  71.  states  that  a  chattel  mortganeis 
within  a  provision  against  any  sale,  transfer,  or 
change  of  title,  but  it  appears  from  the  case  that 
there  had  been  a  sale  under  the  mortgage  and  an 
absolute  change  of  title  before  the  loss,  so  that  the 
point  as  above  stated,  although  raised  in  the  case, 
was  not  necessary  to  its  decision,  and  in  fact  was 
not  directly  decided  by  the  court. 

In  Canada  some  of  the  cases  have  held  that  a 
mortgage  was  within  a  condition  against  change  of 
title. 

In  Samo  v.  Qore  Dlst.  Mut.  F.  Ins.  Co.  26  U.  C. 
C.  P.  405  (Galt^s  opinion)  the  statute  made  the  pol- 
icy void  if  there  was  any  change  in  the  title  or 
ownership  in  the  insured  property,  and  it  was  held 
that  a  mortgage  not  reported  to  the  company 
would  make  the  policy  void  under  the  statute. 

A  chattel  mortgage  is  a  change  of  title  within  the 
meaning  of  a  condition  making  the  policy  void  in 
case  of  change  of  title  in  the  property.  The  court 
says  the  words '^changes  of  title"  must  be  construed 
to  comprehend  any  change  from  the  entire  uncon- 
ditional ownership  of  the  assured  in  the  property 
insured.  Citizens'  Ins.  Co.  v.  Salterio,  28  Can.  S.  C 
155. 14  Can.  L.  T.  860. 

But  under  the  statute  36  Vict.  chap.  44,  9  890.  an 
alienation  by  way  of  mortgage  will  avoid  the  pol- 
icy. Mechanics'  Bldg.  &  Snv.  Soc.  v.  Gore  Dist. 
Mut.  F.  Ins.  Co.  8  0nt.  App.  Rep.  151:  Ranady  v. 
Gore  Dist.  Mut.  F.  Ins.  Co.  44  U.  C.  Q.  B.  261. 

Change  of  interesL 

A  mortgage  is  not  a  change  of  interest.  Lam- 
pasas Hotel  &  P.  Co.  v.  Phcenix  Ins.  Co.  (Tex.  Civ. 
App.)  38  S.  W.  361.  In  that  case  East  Texas  F.  Ins. 
Co.  V.  Clarke.  79  Tex.  28. 11  L.  It.  A.  293,  is  distin- 
guished, and  to  some  extent  criticised. 

But  the  majority  of  the  cases  hold  otherwise. 

A  mortgage  is  within  a  condition  against  con- 
veyance of  any  interest  in  the  property.  East 
Texas  F.  Ins.  Co.  v.  Clarke,  79  Tex.  23, 11  L.  R.  A. 
298. 

In  Olney  v.  German  Ins.  Co.  88  Mich.  94,  13  L.  R. 
684,  there  was  a  condition  against  encumbrance  by 
mortgage,  **or  any  change  In  tbe  interest,  title,  or 
possession  of  the  property.**  A  chartel  mortgage 
by  one  of  the  partners  was  given  on  his  interest, 
and  the  court  held  that  the  policy  was  avoided; 
but  in  discussing  the  question  it  says  the  placmg 
of  the  chattel  mortgage  by  one  partner  for  hb  in- 
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sent  in  writing  was  indorsed  tbereon  by  or  on 
behalf  of  tbe  defendant,  if  any  change  took 
place  in  the  title,  interest,  location  or  posses- 
sion of  the  property  insured  (except  in  case  of 
succession  by  reason  of  the  death  of  the  in- 
sured) whether  by  sale,  transfer,  or  convey- 
ance, in  whole  or  in  part,  or  by  legal  process 
or  judicial  decree;  and  defendant  alleges  that 
after  the  making  of  said  policy,  and  by  deed 
dated  November  7,  1889.  tbe  plaintiff,  Ida  A. 
Clark,  conveyed  the  premises,  upon  which 
stood  the  house  by  said  policy  insured,  to  one 
Clark  A.  Rhodes.  Her  husband,  F.  W.  Clark, 
joined  in  said  conveyance  (which  is  recorded  in 
vol.  460,  page  326,  of  Cuyahoga  County  Rec- 
ords) witnout  notice  to  or  consent  of  this  de- 
fendant, which  was  ignorant  of  the  same  until 
after  the  destruction  of  said  house  by  fire.  By 
which  conveyance  said  policy  k>ecame  void  and 
of  no  force  and  effect." 


1  Third  Defense. 

"Further  answering  said  petition,  defendant, 
for  a  third  defense  says,  that  it  is  one  of  the 
conditions  of  the  policy  of  insurance  so  made 
by  it,  and  a  part  thereof,  that  the  same  should 
become  void,  unless  consent  in  writing  was  in- 
dorsed thereon,  by  or  on  behalf  of  the  defend- 
ant, if  the  insured  had,  or  should,  after  tbe 
making  of  the  same,  obtain  any  other  policy  or 
agreement  for  insurance,  whether  valid  or  not, 
on  the  property  in  said  policy  mentioned  or 
any  part  thereof,  and  it  alleges  that  on  or 
about  tbe  Ist  day  of  December,  1888.  tbe 
plaintiff,  Ida  A.  Clark,  obtained  a  policy  of 
insurance  of  the  Springfield  Fire  &  Marine 
Insurance  Company  on  the  same  house  insured 
bv  the  said  policy  of  defendant,  to  the  amount 
of  $2,000,  and  on  the  piano,  household  furni- 
ture, and  family  wearing  apparel  while  therein 
contained  to  tbe  amount  ot  $500,  without  any 


dividual  benefit  upon  tbe  partnersblp  chattels 
works  a  cbangre  of  Interest  therein. 

A  provision  against  cbanire  of  interest  is  violated 
by  tbe  Inclusion  of  tbe  property  in  a  mortgage 
thereof  through  negrligence  or  inattention  of  tbe 
a&sured.  Fireman^  Fund  Ins.  Co.  v.  Barker,  6 
Colo.  A  pp.  fijfi. 

A  chattel  mortgage  is  a  change  affeoting  tbe  in- 
terest of  tbe  insured  within  tbe  meaning  of  the 
policy.    Salterio  v.  London  F.  Ins.  Co.  26  N.  8. 20. 

A  chattel  mortgage  will  avoid  a  policy  under  a 
condition  making  it  void  If  tbe  said  property  is 
ST'Id,  or  interest  of  tbe  parties  therein  changed. 
Torrop  v.  Imperial  F.  Ins.  Co.  26  Can.  S.  C.  585. 

A  condition  making  the  policy  void  if  the  inter- 
est of  tbe  insured  in  tbe  property  should  be 
changed  in  any  manner,  wbetber  by  act  of  tbe  par- 
ties or  by  operation  of  tbe  law,  will  Include  tbe 
giving  of  a  mortgage  upon  tbe  property.  O^Neiil 
V.  Ottawa  Agri.  Ins.  CO.  aO  U.  a  a  P.  151, 15  Can. 
L.J.207. 

Sale^  alimaiion^  eonveyanee^  trantfer^  or  change  of 

title. 

A  mortgage  is  not  a  sale,  alienation,  conveyance, 
transfer,  or  change  of  title.  Commercial  Ins.  Co. 
Spankneble,  62  HI.  68,  4  Am.  Rep.  582. 

Prior  to  maturity  a  chattel  mortgage  will  not 
avoid  tbe  policy  under  a  condition  against  sale, 
transfer,  conveyance,  or  change  In  title.  Hanover 
F.  Ins.  Co.  V.  Connor,  20  III.  App.  297. 

In  Carson  v.  Jersey  City  Ins.  Co.  43  N.  J.  L.  800, 
89  Am.  Rep.  584,  tbe  court  in  argument  states  that 
a  mortgage  is  not  a  violation  of  a  condition  against 
a  sale,  conveyance,  alienation,  or  change  of  title. 

A  mortgage  is  not  a  sale,  transfer,  or  change  of 
title.  Byers  v.  Farmers'  Ins.  Co.  85  Oblo  St.  606, 35 
Am.  Bep.  623. 

SaU  w  otTi^nrise. 

'  In  Cowan  v.  Iowa  State  Ins.  Co.  40  Iowa,  551,  20 
Am.  Rep.  588,  tbe  court,  in  discussing  the  effect  of 
a  condition  against  alienation  by  sale  or  otherwise, 
says  that  nothing  less  than  the  transfer  of  tbe 
property  Insured,  whereby  the  plaintilf  would  part 
with  all  his  interest  tberein,  would  operate  to  de- 
feat the  policy. 

A  mortgage  is  not  an  alienation  by  sale  or  other- 
wise. But  tbe  court  intimated  that  from  the  de- 
cision In  Abbott  V.  Hampden  Mut.  F.  Ins.  Co.  80 
Me.  414,  it  would  seem  that  if  tbe  provision  was  that 
if  tbe  property  should  be  alienated  in  wbole  or  in 
part  a  mortgage  would  violate  it.  Pollard  v. 
Somerset  Mut.  F.  Ins.  Co.  42  Me.  221. 

A  provision  against  alienation  by  sale  or  other- 
wise does  not  include  a  mortgage.    Jackson  v. 
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Massachusetts  Mut.  F.  Ins.  Co.  28  Pick.  418;  Con- 
over  V.  Mutual  Ins.  Co.  8  Denio.  254, 1 N.  F.  29QL 

In  French  v.Boger8,l6  N.  H.  177,1t  was  questioned 
wbetber  or  not  a  policy  was  avoided  by  execution 
of  a  mortgage  which  provided  that  if  tbe  property 
is  alienated  by  sale  or  otherwise  the  policy  should 
be  void. 

AXimaHHan  in  whole  or  in  fxirt 

A  mortgage  will  violate  a  provision  that  tlM 
policy  shall  be  void  if  the  property  or  any  part 
thereof  shall  t)e  alienated,  or  in  case  of  any  cliange 
or  transfer  of  title.  Tbe  mortgage  must  be  re- 
garded as  a  material  change  in  the  interest  of  tbe 
insured.  Sossaman  v.  Pamlico  Bkg.  &  Ids.  Go.  78 
N.  C.  146. 

AUeratUm  in  ovonenhip  or  termination  of  interoL 

A  mortgage  will  avoid  a  policy  under  a  condi* 
tlon  that  all  alienations  and  alterations  In  the  own- 
ership of  tbe  property  insured  in  any  material  par- 
ticular shall  make  void  tbe  policy.  Edmunds  r. 
Mutual  Safety  F.  Ins.  Co.  1  Alien,  811, 79  Am.  Deo. 
746. 

A  chattel  mortgage  is  not  within  conditfons 
against  transfer  or  termination  of  the  interest  of 
the  assured  by  sale  or  otherwise,  or  any  sale, 
alienation,  transfer,  or  change  of  title.  Van  Deuaen 
V.  Charter  Oak  F.  &  M.  Ins.  Co.  1  Bobt  55. 1  Abb. 
Pr.  N.  S.  819. 

3ilu8t  be  specific  provision  aoaingt  eneumbranea. 

In  the  absence  of  a  stipulation  making  it  so  a 
mortgage  will  not  defeat  the  right  of  the  mort- 
gagor to  recover  on  the  policy.  Dutton  v.  New 
England  Mut  F.  Ins.  Co.  29  N.  H.  153. 

Placing  an  encumbrance  on  insured  property 
will  not  avoid  tbe  policy  in  the  absence  of  a  pro- 
vision avoiding  it  in  case  of  tbe  placing  of  a  mort- 
gage or  other  lien  upon  it.  Tbe  court  said  bad  the 
insurer  intended  to  provide  against  encumbm  noes 
nothing  would  have  been  easier  than  tbe  insertion 
of  such  a  clause  in  tbe  contract  by  clear  and  un- 
mistakable language.  That  this  was  not  done  Is 
tbe  best  of  evidence  that  it  was  not  the  intention  of 
the  parties  that  tbe  policy  would  be  violated  by  an 
encumbrance  without  permission.  Germania  F. 
Ins.  Co.  V.  Stewart,  18  Ind.  App.  627. 

In  the  absence  of  any  stipulation  in  the  policy  fn 
order  to  avoid  it  the  transfer  must  be  alwolute  so 
that  no  property  or  Interest  remains  in  the  insured. 
If  it  is  In  tbe  nature  of  a  mortgage  or  in  trust 
with  a  resulting  trust  in  the  insured  he  may  re- 
cover to  tbe  extent  of  his  loss.  Laxarus  v.  Com- 
monwealth Ins.  Co.  5  Pick.  76;  Rollins  v.  Columbian 
Mut.  F.  Ins.  Co.  26  N.  H.  200;  Folsom  v.  Belknap 
County  Mut  F.  Ins.  Co.  80  N.  H.  281. 
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notice  to  this  defendant  or  its  consent  thereto, 
and  the  loss  on  said  buildings  was  paid  by  said 
insurance  company  in  pursuance  of  said  pol- 
icy; whereby  said  policy  sued  upon  herein  be- 
came and  has  been  e?er  since,  utterly  void  and 
of  no  efiPect  whatever. " 

To  these  defenses  the  plaintiff  replied  as  fol- 
lows: 

First  denying  the  averments  of  the  second 
defense,  she  averred:  "That  at  the  time  men- 
tioned she  and  her  husband  mortgaged  said 
property  to  said  Clark  A.  Rhodes,  the  iostru- 
mcnt  being  in  form  only,  a  deed,  and  that  at 
the  time  of  said  fire  said  mortgage  had  not  be- 
come absolute,  nor  was  the  debt  secured 
thereby  due  and  payable.  She  further  avers 
that  she  immediately  gave  notice  of  such  mort- 
gage to  said  company,  both  to  the  agent 
through  whom  said  policy  was  issued  to  the 
general  agent  of  said  defendant  in  Cleveland, 


Ohio,  and  to  the  company  itself,  and  received 
from  none  of  these  persons  or  from  said  de- 
fendant any  intimation  that  said  policy  would 
be  forfeited  on  account  of  said  mortgage,  and 
on  account  thereof  she  did  not  as  she  mi"' 
and  would  otherwise  have  done,  procure  ot^er 
insurance  in  place  of  the^policy  referred  to  in 
said  petition. 

"Replying  to  the  third  defense  con  lamed  in 
snid  answer,  this  plaintiff  says  that  immedi- 
ately upon  obtaining  the  policy  of  insurance 
mentioned  in  said  third  defense,  she  notified 
said  defendant  of  said  insurance,  who  consented 
thereto." 

The  case  was  tried  to  a  jury,  evidence  was 
offered  by  both  parties  upon  the  issues  joined, 
as  appears  from  a  bill  of  exceptions  taken  and 
made  a  part  of  the  record.  At  the  close  of  the 
evidence  the  court  instructed  the  jury  as  fol- 
lows: 


And  facts  cannot  be  allefred  which  would  prove 
the  coDvejance  fraudulent  for  the  purpuee  of  re. 
atrtcilDflr  the  interest  of  the  Insured.  Carroll  v. 
Boston  Marine  Ins.  Co.  8  Mass.  517. 

A  mortifaire  is  not  a  sale  or  transfer,  nor  is  it  a 
chanKe  in  title.  Judire  v.  Connecticut  F.  Ins.  Co. 
138  Mass.  BSl,  The  court  says  had  it  been  Intended 
to  Include  a  mort^afre  amonfr  those  changes  in  title 
which  would  avoid  the  policy,  it  would  seem  that 
they  would  have  been  specified  in  express  terms. 
The  mortgagor  is  still  Interested  to  the  full  value 
of  the  property.  He  makes  no  such  change  in  title 
or  interest  as  will  be  affected  by  the  other  trans- 
actions mentioned  in  the  policy. 

OtJier  eondUiojiB. 

A  chattel  mortgage  is  not  an  assignment  of  the 
policy.  Prows  v.  Ohio  Valley  Ite.  Co.  2  Cln.  Sup. 
Ct.  Rep.  14. 

TbQ  execution  of  a  mortgage  »  not  an  increase 
of  risk.    Howard  F.  Ins.  Co.  v.  Bruner.  23  Pa.  60. 

But  it  has  been  tield  that  whether  or  not  the  ex- 
ecution of  a  mortgage  on  the  property  increases 
the  risk  is  a  question  for  the  jury.  Collins  v.  Mer- 
cbania*  &  B.  Ins.  Co.  85  Iowa,  540;  Henderson  v. 
Ohio  Farmers*  Ins.  Co.  2  Ohio  Dec.  189. 

If  the  policy  contains  a  provision  against  sale, 
transfer,  or  change  in  title,  and  mortgaged  prop- 
erty is  subsequently  put  into  the  building,  where 
the  risk  will  attach  except  for  such  provision,  the 
mortgage  should  be  deemed  a  breach  of  condition, 
so  that  the  policy  will  not  cover  the  property  so 
put  into  the  building.  Schumitsch  v.  American 
Ins.  Co.  48  Wis.  26. 

Mutual  companies. 

There  seems  to  be  an  exception  to  the  general 
rule  In  case  of  mutual  companies. 

In  case  of  a  mutual  company  alienation  by  mort- 
gage will  render  the  policy  void.  Burton  v.  Gore 
Dist.  Mot.  Ins.  Co.  14  U.  C.  Q.  B.  842. 

Where  the  insurer  is  a  mutual  company  and  is 
given  a  lien  on  the  property  insured  for  assess- 
ments on  the  premium  notes,  a  provision  that  alien- 
ation by  sale  or  otherwise  shall  render  the  policy 
void  will  Include  alienation  by  mortgage,  since 
otherwise  the  insurer  must  lose  Its  lien,  or  the  lien 
must  be  enforced  against  an  innocent  mortgagee. 
M*Culloch  V.  Indiana  Mut.  F.Ins.  Co.  8  Blackf.  50; 
Indiana  Mut.  F.  Ins.  Co.  v.  Coquiilard,  2  Ind.  645. 

AZ>solttte  conveyance. 

As  a  general  rule  an  absolute  deed  which  is  in- 
tended as  a  mortgage  will  have  no  more  effect  upon 
the  insurance  than  a  simple  mortgage  would. 

A  policy  IS  not  made  void  by  an  absolute  convey- 
88  L.R  A. 


ance  as  security  for  a  debt  by  reason  of  the  clause 
making  It  void  in  case  of  the  termination  of  the  in- 
terest of  the  assured.  Holbrook  v.  American  Ins. 
Co.  1  Curt,  a  C.  188. 

A  condition  maklnv  the  policy  void  In  case  of  the 
transfer  of  the  Insured  .property  will  not  apply  in 
case  of  an  at)8o1ute  transter  which  was  intended  aa 
a  mortgage.  Ward  v.  Beck,  13  a  B.  N.  &  668,  32  I» 
J.  C.  P.  N.  8. 113,  9  Jur.  N.  S.  912. 

A  deed  absolute  to  secure  a  debt  will  not  avoid  a 
policy  under  a  condition  that  it  should  be  void  If 
the  property  Is  sold  or  transferred  or  any  change 
takes  place  In  title  or  possession.  Nussbaum  v« 
Northern  Ins.  Co.  37  Fed.  Rep.  524, 1 L.  R.  A.  704. 

A  condition  making  the  policy  vdid  in  case  of 
any  sale,  transfer,  or  change  of  title  In  the  property 
is  not  violated  by  the  giving  of  an  ahaolute  deed 
for  the  security  of  mone^  which  contains  a  defeas- 
ance clause  upon  Its  face.  Virginia  F.  ft  M.  Mut. 
Ins.  Co.  V.  Feagln  Bros.  62  Oa.  515. 

In  National  Ins.  Co.  v.  Webster,  83  III.  470,  parol 
evidence  was  held  admissible  to  show  that  an  abso- 
lute bin  of  sale  was  Intended  as  a  mortgage,  but  it 
would  seem  that  this  was  for  the  purpose  of  show- 
ing who  was  the  proper  plaintiff  in  the  action, 
rather  than  whether  or  not  the  policy  had  been 
avoided  by  the  transfer. 

In  Ay  res  v.  Hartford  F.  Ins.  Co.  17  Iowa,  176.  85 
Am.  Dec.  553.  two  of  the  three  Judges  sitting  held 
tbat'a  transfer  to  secure  debts  did  not  avoid  the 
policy  under  a  conditloa  making  It  void  in  case  of 
any  sale,  transfer,  or  change  of  title.  But  the 
court  was  agreed  that  if  the  effect  of  the  transfer 
was  to  decrease  the  interest  of  the  insured  in  the 
property,  as  by  t)eing  for  the  security  of  the  debts 
of  a  third  person,  the  transfer  would  avoid  the 
policy. 

A  condition  that  the' policy  shall  be  void  if  the 
property  is  sold  Is  not  violated  by  the  givinir  of  a 
deed  absolute  In  form  which  is  duly  recorded  if  at 
the  same  time  a  defeasance  bond  is  executed,  al- 
though the  l>ond  is  never  recorded.  Bryan  v.  Trad- 
ers' Ins.  Co.  145  Mass.  889.  The  court  holds  that 
the  statute  making  such  a  transaction  a  convey- 
ance as  to  third  parties  does  not  apply,  so  that  the 
expres^fions  in  Foote  v.  Hartford  F.  Ins.  Co.  119 
Mass.  250,  which  tend  to  hold  them  to  be  so,  were 
not  necessary  to  the  decision. 

A  provision  In  the  policy  against  the  termination 
of  the  Interest  of  the  assured  in  the  property  Is 
not  violated  by  a  conveyance  absolute  on  its  face 
which  Is  in  reality  a  mortgage.  And  the  fact  that 
the  instrument  is  intended  for  a  mortgage  may  be 
shown  by  paroL  Jecko  v.  St.  Louis  F.  ft  M.  Ins.  Co. 
7  Mo.  App.  308. 

An  absolute  deed  Intended  as  a  mortgage  does 
not  terminate  the  insurable  Interest  of  the  mort- 
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"Under  the  construction  which  I  have  placed 
upon  §  3648,  of  the  Revised  Statutes  of  Ohio, 
and  the  pleadings  and  proof  in  the  case,  I  deem 
it  my  duty  to  direct  the  jury  to  return  a  verdict 
for  plaintiff  for  the  amount  of  the  policy  and 
interest  from  March  12,  1890." 

Exception  was  tal^en  to  the  ruling  of  the 
court:  a  motion  was  made  for  a  new  trial  and 
overruled,  and  judgment  entered  on  the  ver- 
dict, which  was  affirmed  by  the  circuit  court. 
The  ruling  of  the  court  is  assigned  for  error 
here. 

Mesirs,  H.  C.  Ranney  and  C.W.  Fuller, 

for  plaintiff  in  error: 

Even  if  in  the  view  of  the  court  the  convey- 
ance should  be  merely  a  mortgage,  the  author- 
ities support  the  position  that  under  the  pecu- 
liar wording  of  the  provision  in  this  policy 
there  would  still  be  a  forfeiture  of  the  policy. 

Edmands  v.  Mutual  Safety  F.  Ins.  Co.  I  Al- 
len, 811,  79  Am.  Dec.  746;  Abbott  v  Hampden 
Mut.  F,  Ins.  Co.  30  Me.  414;  May,  Ins.  §J271; 
Hitchcock  V.  Noiih  "Western  Ins.  Co.  26  N  Y. 
68;  JSnwge  v.  Howard  Ins.  Co,  52  N.  Y.  502, 11 
Am.  Rep.  741. 

The  breach  of  the  condition  with  reference 
to  additional  insurance  would,  beyond  ques- 
tion, under  the  authorities  constitute  a  good 
defense  to  this  action. 

Queen  Ins.  Co.  v.  Leslie,  47  Ohio  St.  418,  9 
L.  U.  A.  4^5;  Jeffries  y.  Economical  Mttt.  L.  Ins. 
Co.  89  U.  S.  22  Wall.  47,  22  L.  ed.  833;  Phcenix 
Ins.  Co.  V.  Michigan  JS.  d  N.  L  R.  Co,  28  Ohio 
St.  69. 


frasror.  Hodges  v.  Tenneesee  M.  &  F.  Ins.  Go.  8  N. 
Y.  4ie. 

A  deed  absolute  In  form,  given  to  secure  a  debti 
is  not  a  sale  or  transfer  of  the  property  or  change 
of  title  within  the  meaning  of  those  words  in  a 
condition  in  an  insurance  policy.  Barry  v.  Ham- 
burg-Bremen  P.  Ins.  Co.  110  N.  Y.  1. 

A  condition  that  the  interest  of  the'assured  must 
be  the  entire,  unconditional,  and  sole  ownership  is 
not  violated  by  the  execution  of  a  bill  of  sale  to 
secure  a  debL  Kronk  v.  Birmingham  F.  Ins.  Co.  91 
Pa.  300. 

A  deed  of  trust  to  secure  payment  of  debts  is 
not  a  sale  or  change  of  title.  Quarrier  v.  ^Etna  F. 
&  M.  Ins.  Co.  10  W.  Va.  507;  Nease  v.  ^tna  Ins.  Co. 
88  W.  Va.  283. 

An  absolute  deed  with  a  defeasance  which  is  sea- 
sonably recorded  is  a  mortgage  and  will  not  defeat 
a  policy  under  a  clause  making  it  void  in  case  of 
alienation  In  whole  or  in  part.  Smith  v.  Mon- 
mouth Mut.  F.  Ins.  Co.  50  Me.  90. 

A  deed  made  as  collateral  security  for  a  debt 
which  is  never  created  does  not  avoid  a  policy  un- 
der a  condition  that  the  policy  is  to  become  void  if 
the  property  is  sold  or  transferred,  or  If  the  inter- 
est of  the  assured  is  other  than  the  entire,  uncon- 
ditional, and  sole  ownership  of  the  property.  New 
Orleans  Ins.  Co.  v.  Gordon.  68  Tex.  lU.  The  court 
says  there  is  avast  difference  between  giving  a 
deed  and  having  title  to  the  land.  The  former  is 
evidence  of  the  latter,  but  may  exist  without  it. 

But  where  the  state  statute  provides  that  an  ab- 
solute conveyance  to  secure  a  debt  shall  be  re- 
garded as  an  absolute  conveyance  and  not  as  a 
mortgage  It  will  be  within  the  terms  of  a  condition 
making  the  policy  void  in  case  the  property  is  sold 
or  the  title  transferred  or  changed.  Phoenix  Ins- 
Co.  V.  As  berry,  95Ga.  792, 

So,  where  the  defeasance  of  a  deed  given  to  secure 
a  debt  is    not  recorded,  and]  the  statutes  pro* 

So  Li.  XV.  A. 


The  evils  which  §  8643  was  io tended  to  rem- 
edy were  over  insurance,  aod  the  disbouestj 
and  fraud  attendant  upon  the  ^mbliog  nature 
of  such  contracts,  and  nothing  was  farther 
from  the  intention  of  the  legislature  than  the 
extension  of  the  language  so  as  to  deprive  com- 
panies of  all  defenses  save  two. 

Farmm-s*  Ins,  Co.  v.  Wells,  42  Ohio  St 
519. 

The  manifest  policy  of  the  statute  is  to  pre- 
vent over  insurance,  and  to  guard,  as  far  as 
possible,  against  carelessness  and  every  induce- 
ment to  destroy  property  in  order  to  procure 
insurance  upon  it. 

ReiUy  v.  Franklin  Ins.  Co.  43  Wis.  449,  28 
Am.  Rep.  552;   Sleeper  v.  New  HampMre  F. 
Ins,  Co.  56  N.  H.  401:  Queen  Ins,  Co.  v.  Jef- 
ferson lee  Co.  64  Tex.  583. 

The  words,  "any  change  increasing  the 
risk."  must  be  restricted  to  any  change  in 
the  physical  condition  and  surroundings  of  the 
property,  and  should  not  be  extended  so  as  to 
include  any  other  possible  change  in  the  title, 
amount  of  insurance,  encumbrance,  vacancy,  or 
occupancy,  which  have  hitherto,  without  ques- 
tion, been  valid  conditions  in  the  policy. 

Brigel  v.  Starbucks  84  Ohio  St.  280;  Wood- 
ard  V.  Michigan,  8.  &  N.  I,  R.  Go.  10  Ohio  St. 
121;  Shultz  V.  Cambridge,  38  Ohio  St  659;  Lane 
V.  i<tate,  39  Ohio  St  812;  Myers  v.  Seaberger, 
45  Ohio  St.  234:  Dwelling  House  Ins,  Co.  v 
Webster,  7  Ohio  C.  C.  511;  Phoinix  Ins.  Co.  v. 
Michigan  8.  cfe  N.  I.  R,  Co.  28  Ohio  St.  69; 
Savage  v.  Howard  Ins,  Co,  52  N.  Y.  505,  11 
Am.  Hep.  741. 


vided  that  an  absolute  conveyance  shall  not  be  af 
fected  or  defeat'ed  by  an  unrecorded  defeasance, 
there  will  be  an  alienation  within  the  meaning  of  a 
condition  in  an  insurance  policy  against  aliena- 
tions.   Foote  V.  Hartford  F.  Ins.  Co.  119  Mass.  299. 

If  the  policy  provides  that  it  shall  become  void 
if  the  property  is  alienated  in  whole  or  in  part,  and 
the  insured  mortgages  the  property  and  then  trans- 
fers bis  equity  of  redemption,  talsing  back  a  de- 
feasance which  he  neglects  to  record,  although  the 
transfer  is  recorded,  it  appearing  of  record  that 
there  has  been  an  alienation,  the  policy  will  be 
void.  Tomlinson  v.  Monmouth  Mut  F.  Ins.  Co.  47 
Me.  232. 

And  a  condition  making  the  policy  void  in  case 
the  property  shall  be  sold,  will  be  broken  by  a  con- 
veyance by  those  holding  the  equity  of  redemp- 
tion to  the  mortgagee  under  a  parol  agreement  by 
him  to  sell  the  property  and  account  t«  them  for 
the  proceeds.  Dailey  v.  Westchester  F.  Ins.  Co.  131 
Maf«.  173. 

An  alienation  |is  effected  by  an  absolute  deed  to 
secure  a  debt  although  it  is  accompanied  by  an 
unsealed  agreement  to  reconvey  upon  repayment 
of  the  amount  due.  Adams  v.  Rockingham  Mut. 
F.  Ins.  Co.  29  Me.  294.  The  court  says  the  transac- 
tion between  the  parties  to  the  conveyance  was 
not  a  mortgage  of  the  property,  and  had  not  the 
equitable  incidents  of  a  mortgage. 

And  in  Michigan  it  has  been  held  that  a  condition 
against  sale,  transfer,  or  change  of  title  is  broken 
by  a  deed  absolute  on  its  face  to  secure  payment  of 
a  debt.  Western  Massachusetts  Ins.  Co.  v.  Rlker, 
10  Mich.  279.  The  court  says  if  the  trust  instead  of 
being  secret  appeared  on  the  face  of  the  convey- 
ance there  would  still  k)e  a  change  of  the  title* 
We  think  the  conveyance  would  clearly  coma 
within  the  condition  of  the  policy  and  put  an  end 
to  the  insurance.  H.  P.  F. 
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Messrs.  Wldte^  Johnsont  A  McCasUiiy 

for  defendants  in  error: 

The  "insurable  interest"  of  the  owner  of  the 
property  mortgaged  to  secure  a  debt  on  which 
the  owner  is  personally  liable  extends  to  the 
full  value  of  the  mortgaged  property,  and  this 
even  though  the  property  is  mortgaged  to  its 
full  value. 

Royal  Ins.  Co.  v.  Stinson,  108  U.  8.  25,  26 
Li.  ed.  473;  Chiest,  v.  New  Hampshire  F.  Ins. 
Co.  66  Mich.  98;  11  Am.  &Eng.  Enc.  Law.  p. 
314.  note  11,  p.  315,  note  2;  Uigginson  v.  Dall, 
13  Mass.  96;  French  v.  Rogers,  16  N.  H.  177; 
Gordon  v.  Massachusetts  F.  db  M.  Ins.  Co,  2 
Pick.  249;  Strong  v.  Manufacturer^  Ins.  Co. 
10  Pick.  40.  20  Am.  Dec.  507;  Carpenter  v. 
Providence  Washington  Ins.  Co.  41  U.  S.  16 
Pet.  495, 10  L.  ed.  1044;  Buffalo  Steam  Engine 
Works  V.  Sun  Mut.  Ins.  Co.  17  N.  Y.  404. 

The  subsequent  giving  of  a  mortgage,  un- 
accompanied by  possession,  does  not  operate 
as  a  change,  alteration,  or  transfer  of  interest 
Id  insured  propertv,  within  the  meaniog  of  a 
condition  io  the  policy  prohibiting  change,  al- 
teration, or  transfer  of  interest  or  title. 

Nor  does  it  operate  as  a  change,  alteration, 
or  transfer  of  title  in  the  meaning  of  such  a  con- 
dition in  the  policy. 

In  the  application  of  the  last  two  proposi- 
tions it  is  immaterial  what  Is  the  form  of  the 
instrument,  whether  a  deed  absolute  on  its 
face,  but  shown  by  parol  or  written  defeasance 
to  be  only  a  mortgage,  or  a  trust  deed  to  secure 
a  debt,  or  an  instrument  in  form  of  a  mort- 
gage. 

Jecko  v.  8t.  I^mis  F.  dk  M.  Ins.  Co.  7  Mo. 
App.  309;  Judge  v.  New  York  Bowery  F.  Ins. 
Co.  182  Mass.  621;  DoUiver  v.  St.  Joseph  F.  dt 
M.  Ins.  Co.  128  Mass.  315,  85  Am.  Hep.  878; 
Kronk  v.  Birmingham  F.  Ins.  Co.  91  Pa.  300; 
Washington  F.  Ins.  Co.  v.  Kelly,  32  Md.  421, 
8  Am.  Rep.  149;  Clay  F.  db  M.  Stock  Ins.  Co 
▼,  Beck,  43  Md.  358;  EUis  v.  Insurance  Co.  of 
jS\  a.  32  Fed.  Rep.  646;  Van  Deusen  v.  Char- 
ter Oak  F.  db  M.  Ins.  Co.  1  Robt.  55;  Fer- 
nandez  v.  Great  Western  Ins.  Co.  3  Robt.  457; 
Hitchcock  v.  North  Western  Ins.  Co.  26  N.  Y. 
68;  Bates  v.  Buckeye  Ins.  Co.  1  Cin.  Sup.  Ct. 
Rep.  528;  Virginia  F.  db  M.  Ins.  Co.  v.  Feagin 
Bros.  62  Ga.  515;  Wood  v.  American  F.  Ins. 
Co.  78  Hun,  109;  Hammel  v.  Queen's  Ins.  Co. 

64  Wis.  72,  41  Am.  Rep.  1;  Qrahle  v.  German 
Ins.  Co.  82  Neb.  645:  laylor  v.  Merchants  db 
B.  Ins.  Co.  83  Iowa.  402;  Quarrier  v.  uEtna  F. 
<St  M.  Ins.  Co.  10  W.  Va.  507;  1  Biddle,  Ins. 
t^  213;  Bryan  v.  Trader^ Ins.  Co.  145  Mass.  389; 
Barry  v.  Hamburg- Bremen  F.  Ins.  Co.  110  N. 
Y.  1;  Smith  v.  Monmouth  Mut.  F.  Ins.  Co.  50 
Me.  96;  Friezen  v.  AUemania  F.  Ins.  Co.  30 
Fed.  Rep.  352;  Carson  v.  Jersey  City  Ins.  Co. 
43  N.  J.  L.  300,  89  Am.  Rep.  584;  Commercial 
Ins.  Co.  V.  Spankneble,  52  111.  53,  4  Am.  Rep. 
582;  Hartford  F.  Ins.  Co.  Walsh,  54  111.  164, 
6  Am.  Rep.  115;  Aurora  F.  Ins.  Co.  v.  Eddy, 

65  111.  213;  Loyy.  Home  Ins.  Co.  24  Minn.  315, 
81  Am.  Rep.  846;  Hanover  F.  Ins.  Co.  v.  Con- 
nor, 20  111.  App.  297;  Hartford  Steam  Boiler 
Inspection  db  Ins.  Co.  v.  Lasher  Stocking  Co.  66 
Vt.  489;  Union  Ins.  Co.  v.  Barwick,  86  Neb. 
224;  Shepherd  v.  Union  Mut.  F.  Ins.  Co  88  N. 
H.  232;  ByersY.  Farmers'  Ins.  Co.  35  Ohio  St. 
606,  35  Am.  Rep.  623;  Lycoming  F.  Ins.  Co.  v. 
Haten,  95  U.   8.  242,  24  L.  ed.  473;  Hill  v. 
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Cumberland  Valley  Mut.  Protection  Co.  59  Pa. 
474;  Masters  y.  Madison  County  Mut.  Ins.  Co. 
11  Barb.  624. 

In  giving  construction  to  any  statute,  the 
court  must  consider  its  policy,  and  give  it  such 
an  interpretation  as  may  appear  best  calculated 
to  advance  its  object  by  effecting  the  design  of 
the  legislature.  The  great  object  of  the  statute 
in  question  is  clearly  expressed  in  the  title  pre- 
fixed to  it. 

WHber  v.  Paine,  1  Ohio,  251;  Bvrgett  v.  Bur- 
gett,  1  Ohio.  469,  18  Am.  Dec.  634;  Tracy  v. 
Card,  2  Ohio  St.  481;  Slater  v.  Cave,  8  Ohio 
St.  85;  Pollo^M  V.  Speidel,  27  Ohio  St.  86;  Hays 
V.  Letcis,  28  Ohio  St.  326;  Stale  v.  Harmon,  81 
Ohio  St.  2fi4;  Cincinnati  GasHtjht  db  C  Co.  v. 
Awndale,  43  Ohio  St.  264;  Cross  v.  Armstrong, 
44  Ohio  St.  613;  Sawyer  v.  State,  Horr,  45 
Ohio  St.  344;  Hauck  v.  StaU,  45  Ohio  St.  439; 
Henry  v.  Perry  Twp.  48  Ohio  St.  674. 

It  is  not  true  that  the  crying  evil  had  been 
questions  as  to  the  value  of  the  property. 

The  courts  condemn  the  many  conditions 
and  warranties  contained  in  the  tine  print  of 
the  applications  and  policies,  prepared  by 
learned  and  astute  counsel  for  insurance  com- 
panies, in  such  a  way  as,  while  seeming  to 
promise  indemnity,  to  in  fact  deprive  the  in- 
sured of  all  benefit  from  the  policy. 

Queen  Ins.  Co.  v.  I^slie,  47  Ohio  St.  418,  9 
L.  R.  A.  45. 

The  object  of  the  act  obviously  was  to  rem- 
edy an  evil  with  which  the  people  of  this  state 
had  long  believed  themselves  to  be  grievously 
afflicted. 

The  state  of  things  believed  to  exist  was  this: 
The  principal  act  of  precaution  was,  to  guard 
the  company  against  liability  for  losses. 

Delancey  v.  Rockingham  Farmer^  Mut.  F. 
Ins   Co.  52  N.  H.  581. 

The  legislature  of  Missouri  conceived  that 
the  promises  held  forth  to  the  assured  in  the 
policies  in  general  use  were  but  too  often  a 
delusion  and  a  snare,  and  as  the  courts  were 
powerless  to  correct  the  fraud  it  had  to  be  cor- 
rected by  statute. 

WhiUv.  Connecticut  Mut.  L.  Iris.  Co.  4 Dill. 
177.  Sec  also  Emery  v.  Piicataqua  F  db  M. 
Ins.  Co.  52  Me.  322;  Me.  Rev.  Slat.  1883.  pp. 
445,  446,  §  20;  Germania  Ins.  Co.  v.  Hudwig, 
80  Kv.  223;  Wall  v.  Equitable  L.  Assur.  Soc. 
82  Feci.  Rep.  273. 

Minahall,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

1.  The  first  question  presented  arises  on  the 
second  defense.  The  evidence  sustained  the 
reply  of  the  plaintifif  to  the  effect  that  the  in- 
strument was  simply  a  mortgage.  A  separate 
written  instrument  was  given  by  Rhodes  stat- 
ing that  the  conveyance  was  given  to  secure 
the  payment  of  a  promissory  note  to  him.  by 
Clark  and  wife,  for  $2,000,  and  his  liability  for 
them  on  an  injunction  bond;  and  expressly 
stipulated  that  the  conveyance  "was  in  the  na- 
ture of  a  security"  to  him  for  the  above  pur- 
poses. Hence  it  was  simply  a  mortgage.  It 
seems  well  settled  in  this  state  and  elsewhere 
that  the  making  of  a  mortgage  does  not  violate 
a  provision  in  a  policy  of  insurance,  that  any 
change  in  the  title,  interest,  or  possession  of  the 
assured  in  the  propertv,  without  the  assent  of 
the  insurer,  shall  avoid  the  policy.    The  mort- 
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ffage,  belDfiT  simply  a  security  for  the  debt, 
18  ^zlinguished  by  its  payment  without  any 
reoonyeyance.  The  mortgage  of  itself  does 
not  make  the  mortgagee  a  freeholder,  and  a 
Judgment  recovered  against  him  does  not 
Decome  a  lien  on  the  land,  nor  is  it  liable  to 
the  dower  rights  of  his  wife.  It  has  none  of 
the  incidents  of  a  legal  or  equitable  title. 
True,  upon  foreclosure  and  sale,  the  mort- 
gagee may  by  purchase  at  the  sale  become 
tne  owner  of  the  land;  but  this  is  a  right  he 
enjoys  in  common  with  all  others.  It  is  also 
true  that  as  between  the  mortgagor  and 
mortgagee  the  latter,  on  condition  broken, 
is  regarded  as  the  legal,  but  not  as  the  equita- 
ble, owner.  The  mortgagor  remains  the 
equitable  owner  until  the  property  is  sold  un- 
der the  order  of  the  court.  Until  then  he  may, 
by  paying  the  debt,  redeem  the  land.  So  that 
his  insurable  interest  in  the  property  remains 
the  same, — which  is  the  interest  meant  by  the 
use  of  the  word  in  the  language  of  the  policy, 
where  it  occurs.  If  lost  by  fire  he  remains 
liable  on  the  debt,  and  has,  by  reason  of  the 
loss,  so  much  the  less  property  with  which  to 
pay  it.  Hence  he  has  the  same  interest  in  its 
preservation  after  as  before  making  the  mort- 
gage; and  the  moral  hazard  of  the  insurer  is 
not  increased.  Byen  v.  Farmern*  Ins.  Co.  86 
Ohio  St.  606,  86  Am.  Rep.  623;  Kronk  v. 
Birmingham  F.  Im,  Co.  91  Pa.  800;  Royal  Tns. 
Co.  V.  Sanson,  108  U.  8.  25.  29.  26  L.  ed.  478. 
477;  Barry  v.  Hamburg- Bremen  F,  In$.  Co 
110  N.  Y.  1 ;  Judge  v.  New  York  Bovery  F.  Ins. 
Co.  182  Mass.  521;  Bryan  y.  Traders'  Ins.  Co. 
145  Mass.  889;  Commercial  Ins.  Co,  v.  Spank- 
neble,  62  III.  58,  4  Am.  Rep.  682;  ColvmUan 
Ins  Co.  V.  Lawrence,  27  U.  8.  2  Pet.  25,  7  L. 
ed.  886;  Jecko  v.  Si.  Louis  F.  d  M.  Inu.  Co.  7 
Mo.  A  pp.  808;  Guest  v.  New  Hampshire  F.  Ins. 
Co.  66  Mich.  98;  May.  Ins.  §  272. 

The  general  current  of  authority  is  in  accord- 
ance with  these  cases;  and  while  a  different 
view  has  been  taken  by  the  courts  of  some  of 
the  states,  it  will  be  found  that,  as  a  rule,  this 
has  proceeded  from  the  old  conception  that  a 
mortgage  is  to  be  regarded  as  a  conveyance;  or 
from  a  more  rigid  adherence  to  the  terms 
of  the  policy,  in  disregard  of  the  rule  that  pro- 
▼isions  imposing  forfeitures  should  be  strictly 
construed. 

In  giving  effect  to  the  language  of  any  in- 
strument, regard  must  be  had  to  its  purpose. 
A  mere  change  in  title,  where  the  owner  re- 
tains the  same  actual  interest  in  the  property 
— the  same  insurable  interest — is  not  within 
the  reason  of  the  language  employed.  The 
object  of  the  provision  containing  the  languaere 
was  to  protect  the  insurer  aeainst  a  possible 
change  in  the  owner's  insurable  interest  in  the 
property  bv  a  sale,  transfer,  or  conveyance, 
whereby  the  hazards  of  tbe  contract  into  which 
he  had  entered  might  be  increased  without  his 
consent.  Hence  tbe  generality  of  the  lan- 
guage employed  must  be  restrained  to  the  rea- 
son and  object  of  its  use  by  the  parties.  To 
do  otherwise  would  be  to  slick  in  the  letter  of 
the  language  employed  by  the  parties  to  ex- 

Sress  their  meaning,  without  regard  to  its  spirit, 
lay,  Ins.  §  278;  Ayrea  v.  IJartford  F.  Ins. 
Co.  17  Iowa,  176,  185,  a5  Am.  Dec.  558. 

Henoe,  so  far  as  the  second  defense  is  con- 
cerned,  the  undisputed  evidence  shows  that 
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there  was  no  error  in  the  court  directing  a 
verdict  for  the  plaintiff.  Theeiecution  of  tbe 
conveyance,  being  simply  a  mortgage,  did  not 
affect  the  title  or  interest  of  the  mortgagor  id 
the  properly  (Barry  v.  Hamburg- Bremen  F. 
Ins.  Co.llOl^.Y.l),  and  whether  made  with 
or  without  tbe  content  of  the  company,  is  im- 
material. 

2.  The  principal  question  in  the  case  arises 
upon  the  third  defense — the  taking  of  addi- 
tional insurance  without  the  consent  of  the 
company.  There  was  evidence  tending  to 
show  that  there  was  no  consent;  so  that  the 
correctness  of  the  ruling  cannot  be  affirmed, 
unless,  as  a  matter  of  law.  It  was  immaterial. 
And  this  upon  a  construction  given  to  §  8643, 
Rev.  Stat,  is  what  is  claimed.  It  is  not  claimed 
but  that  before  tbe  statute  the  facts  stated 
would  have  constituted  a  defense  to  any  re- 
covery on  the  policy,  but  it  is  claimed  that  un- 
der this  statute,  the  taking  of  additional  insur- 
ance without  the  consent  of  the  company  does 
not  avoid  the  policy,  unless  it  is  averred  and 
shown  that  it  increased  the  risk.  The  court 
is  of  a  different  opinion,  and  thinks  that  the 
statute  has  no  application  to  the  case.  It  reads 
as  follows:  *'Sec.  8648.  Any  person,  com- 
pany, or  association,  hereafter  insuring  any 
building  or  structure  against  loss  or  damage 
by  fire  or  lightning,  by  a  renewal  of  a  policy 
heretofore  issued,  or  otherwise,  shall  cause 
such  building  or  structure  to  be  examined  by 
an  agent  of  the  insurer,  and  a  full  descriptioo 
thereof  to  be  made,  and  the  insurable  value 
thereof  to  be  fixed  by  such  agent;  in  the  ab- 
sence of  any  change  increasing  the  risk  without 
the  consent  of  the  insurers,  and  also  of  inten- 
tional fraud  on  the  part  of  the  insured,  in 
case  of  total  loss,  the  whole  amount  mentioned 
in  the  policy  or  renewal  upon  which  the  in- 
surers receive  a  premium  shall  be  paid,  and  in 
case  of  a  partial  loss  the  full  amount  of  tbe 
partial  loss  shall  be  paid;  and  in  case  there  are 
two  or  more  policies  upon  the  property,  each 
f  olicy  shall  contribute  tfi  the  payment  of  the 
whole  or  the  partial  loss  in  proportion  to  the 
amount  of  insurance  mentioned  in  each  policy: 
but  in  no  case  shall  the  insurer  be  required  to 
pay  more  than  the  amount  mentioned  in  its 
policy." 

This  section  has  been  considered  by  this  court 
in  a  number  of  cases.  Queen  Ins.  (U.  v.  Leslie, 
47  Ohio  St.  418,  9  L.  R.  A.  45;  Moody  v.  Ama- 
ton  Ins.  Co.  52  Ohio  St.  12,  26  L.  R.  A.  313. 
It  is  not  our  purpose  to  question  the  soundness 
of  either  of  these  cases,  when  limited  and  ap- 
plied to  its  facts.  A  careful  reading  of  the  stat- 
ute will  disclose,  as  we  think,  a  simple  purpose 
on  tbe  part  of  the  legislature  to  limit  it  to  such 
matters  connected  with  the  physical  conditiou 
of  the  property — its  value,  structure,  and  sur- 
roundings— as  might  have  been  discovered  in 
the  examination  required  to  be  made  by  the 
asent  of  the  company,  on  an  application  by  the 
owner  for  insurance,  and  not  to  include  or  ex- 
tend to  things  that  would  require  an  examina- 
tion of  records,  or  anything  else  outside  of  the 
physical  condition  and  situation  of  the  prop- 
erty; certainly  not,  to  a  knowledge  of  things 
that  then  had  no  existence,  and  could  not 
be  divined  from  anything  the  examination  re- 
quited to  be  made  by  the  agent,  might  disclose. 
As  slated  in  the  syllabus  of  Quun  Ins.  Co.  v. 


1805w 


Buir  Firs  Ovfiob  of  Lohdqv  ▼.  Clabk. 


Ledie,  it  Is  "a  condition  or  situation  of  the  I 
property  at  the  time  of  the  insurance,  which 
the  examination  the  agent  is  required  by  the 
statute  to  make  should  have  reasonably  dis- 
coyered,"  that  will  not  defeat  a  recovery  on  the 
policy.  In  other  words^  no  exception  can  be 
taken  by  the  company  to  anything  within  the 
purview  of  the  examination,  after  issuing  the 
policy;  and  if  any  change  takes  place  in 
the  condition  of  the  property,  increasing  the 
risk,  it  must  be  set  up  as  a  defense  by  the  com- 
pany. 

The  construction  claimed  for  the  statute  by 
the  defendant  in  error  is  placed  upon  the  gen- 
erality of  the  words  in  the  clause  of  the  stat- 
ute following  that  which  directs  the  making 
of  an  examination  by  the  agent  of  the  com- 
pany. This  examination  relates  only  to  the 
pbysical  condition  of  the  property,  and,  there- 
fore, by  the  ordinary  rules  of  construction,  the 
eeneral  lancruage  immediately  following  should 
be  limited  to  a  change  in  such  things  as  come 
yvithin  the  purpose  of  the  examination.  So  in- 
terpreted, they  ran  mean  no  more  than  that, 
in  the  absence  of  any  chanee  in  the  physical 
condition  of  the  property  increasing  the  risk, 
tbe  full  amount  of  the  insurance  shall  be  paid 
in  case  of  a  total  loss.  If  it  had  been  intended 
to  enlarge  the  meaning  so  as  to  embrace  other 
matters  made  material  by  the  terms  of  the  pol- 
icy, more  apt  words  could,  and,  as  we  think, 
would,  have  been  used.  The  language  would 
have  been  so  introduced  as  not  to  be  naturally 
restrained  by  the  context  to  a  more  limited 
meaning.  Confining  the  meaning  of  the  lan- 
guage "in  the  absence  of  any  change  increasingr 
tbe  risk"  to  what  precedes,  gives  effect  to  au 
tbatis  claimed  as  tbe  purpose  of  the  legislature 
in  enacting  the  statute, — the  prevention  of  the 
evils  connected  with  over  insurance,  by  mak- 
iug  companies  liable  for  the  full  amount  in- 
sured, after  issuing  a  )x>licy  therefor  and  re- 
ceiving premiums  proportioned  to  the  valua- 
tion of  tbe  property,  made  by  their  agents  on 
an  examination  of  the  premises. 

As  confirming  this  yiew  as  to  the  construc- 
tion of  tbe  statute,  it  is  difficult  to  see  how  an 
issue  of  fact  could  be  taken  and  tried  on  the 
question  whether  the  taking  of  additional  in- 
surance in  a  given  case  did  or  did  not  increase 
t  be  risk.  The  fact  must  generally  be  the  same 
in  all  cases,  and  therefore  becomes  a  question 
of  law,  and  cannot  be  changed  by  averment. 
Its  importance  to  tbe  insurer,  and  the  reason 
for  the  insertion  of  a  stipulation  against  addi- 
tional insurance  without  his  consent,  is,  doubt- 
less, based  upon  tbe  generally  observed  fact, 
that  the  care.of  an  owner  for  the  preservation 
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of  his  property  is  In  direct  proportion  to  his  in- 
terest in  it.  Therefore,  an  insurer  having  stip- 
ulated for  protection  against  a  lessening  of  the 
owner's  interest  in  the  property  insured,  with- 
out his.  consent,  may  he,  in  a  particular  case, 
be  deprived  of  the  benefit  of  the  stipulation  by 
an  ayerment  that  the  plaintiff  differs  from 
men  in  general,  and  would  take  the  same 
care  of  his  property  whether  his  interest  in  it 
is  much  or  little?  Without  stopping  to  inquire 
whether  the  legislature  might  establish  such  a 
ground  of  defense,  the  absurdity  of  such  an  is- 
sue is  good  reason  for  saving  that  such  an  in- 
tention cannot  be  inferred  from  the  mere  gen- 
erality of  the  words  used  in  this  section  of  the 
statutes.  It  would  involve  an  inquiry  some- 
what novel  in  courts.  The  reception  of  evi- 
dence to  prove  that  a  man  is  as  good  as  his  fel- 
lows in  general  is  not  unusual,  but  to  prove 
that  he  is  better  and  more  to  be  trusted  is  sel- 
dom, if  ever,  gone  into.  It  would  be  difficult, 
if  not  impossible,  for  a  jury  to  return  a  ver- 
dict after  tbe  most  exhaustive  inquiry.  As  a 
rule,  selfishness  is  at  the  bottom  of  all  human 
conduct.  If  you  would  know  what  a  man 
would  be  likely  to  do  in  a  given  case,  learn 
what  it  is  to  bis  interest  to  do.  In  the  absence 
of  any  interest,  he  is  likely  to  do  nothing. 

The  conclusions  reached  do  not  trench  upon 
what  was  decided  in  either  of  the  preceding 
cases.  In  Queen  Im.  Co.  v.  Leslie  tbe  answer 
averrred  that  the  property  wss  unoccupied  at 
the  issuing  of  tbe  policy,  wljich  was  contrary 
to  the  representation  of  the  insured.  The  fact 
that  it  was  vacant  could  readily  have  been  dis- 
covered by  an  examination;  and  the  court  held 
that  there  was  no  fraud  in  the  representation  if 
made;  for  if  the  examination  required  by  the 
statute  had  been  made,  the  fact  that  It  was  not 
occupied  would  have  appeared.  In  Moody  y. 
Amazitn  Ins.  Co.  it  was  averred  that  the  prop- 
erty became  vacant  after  the  issuance  of  the 
poficy  without  the  consent  of  the  company, 
but  the  answer  did  not  aver  that  it  increased 
the  risk.  Occupancy  in  any  case  may  be  de- 
termined b^  an  examination  of  the  property. 
It  is  a  physical  fact  open  to  view:  and  so  withm 
tbe  general  language  of  the  statute  when  re- 
strained to  the  meaning  disclosed  by  its  context. 
A  chaiure  in  this  regard  does  not,  by  tbe  stat- 
ute, invalidate  the  policy  unless  it  increase  tbe 
risk,  which  must  be  averred,  and  proved  if 
denied.  This  is  what,  as  we  understand  it, 
was  decided  on  tbe  subject  before  us,  in  the 
case  just  referred  to. 

Judgment  reteised,  and  cause  remanded  foi 
a  new  triaL 
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1.  An  ezeeption  to  a  quettion  which  sub- 
jects the  court  to  the  unnecessary  labor  and 
danger  of  mistake  by  being  required  to  search 
througrh  a  record  to  ascertain  the  facts  that 
ought  to  be  embodied  in  the  exception  Itself 
will  not  be  considered. 

3.  An  exception  to  a  qnestiOB  will  not 
be  considered  when  the  answer  is  not  given. 

8.  Inclosed  lands  within  the  meaning^ 
of  a  statute  requiring  a  railroad  to  fence  its 
right  of  way  through  inclosed  lands  are  those 
surrouDded  by  a  fence,  hedge,  ditch,  wall,  or 
any  line  of  obstacle  Interposed  so  as  to  part  off 
and  shut  in  the  land  and  set  it  off  as  private 
property. 

4.  The  indosnre  of  lands  leased  by  a 
lessee  from  different  parties  is  suffi- 
cient to  make  them  inclosed  lands  while  In  his 
possession  within  the  meanmg  of  a  statute  re- 
qulriag  a  railroad  through  them  to  be  fenced,  if 
the  entire  tract  in  his  possession  Is  inclosed,  al- 
though separate  parcels  are  not  divided  by 
fences. 

6.  The  indosvcre  of  lands  need  not  be 
by  continuous  and  lawful  fence  at  all 
times  sufficient  to  prevent  stock  passing  through 
It  In  order  to  constitute  them  inclosed  lands 
within  the  meaning  of  a  statute  requiring  a  rail- 
road right  of  way  to  be  fenced  through  such 

lands. 

(July  tSt,  1897J 

ERROR  to  the  Circuit  Court  for  Wythe 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  ao  action  brou<rht  to  recover  dam- 
ages for  the  alleged  negligent  killing  of  plain- 
tiff's cattle.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Boiling;  A  Stanley  for  plaintiffs 
in  error. 

Mr.  Waller  S.  Poag^  for  defendant  in 
error: 

The  place  of  entry,  and  not  the  place  of 
killing,  is  the  test  by  which  plaintiff's  right  to 
recover  is  tried. 

Thornton,  Railroad  Fences,  pp.  215,  382,  and 
cases  cited;  8  Wood,  Railway  Laws,  p.  1559, 
and  note. 

On  the  questions  of  fact  involved  in  the 
case,  the  jury  decided  agsinst  the  defendants, 
and  as  the  evidence  is  certified,  the  case  comes 
here  as  on  a  demurrer  to  the  evidence. 

See  Code,  §  8484. 

Tue  jury  tound  that  the  lands  were  inclosed 
lands.  They  found  that  the  defendants  bad 
failed  to  construct  a  fence  as  required  by  law. 
and  they  found  the  cattle  came  on  the  track 
at  a  place  where  the  defendants  were  required 
by  law  to  fence. 


Keith,  P.,   delivered  the  opinion  of  the 

court: 

George  L.  Carter  brought  an  action  of  tres- 
pass on  the  case  in  the  circuit  court  of  Wythe 
county  against  Kimball  and  Fink,  receivers  of 
the  Norfolk  &  Western  Railway  Company,  to 
recover  damages  for  the  negligent  killing  by 
the  railroad  company  of  fourteen  cattle  in  Oc- 
tober. 1895. 

The  case  was  tried  before  a  jury,  which  ren- 
dered a  verdict  for  the  plaintiff,  assessing  bis 
damages  at  $572.55,  upon  which  the  court  ren- 
dered judgment.  To  certain  rulings  of  the 
court  during  the  progress  of  the  trial  the  de- 
fendants tendered  bills  of  exceptions,  and  ob- 
tained a  writ  of  error  from  one  of  the  judges 
of  this  court. 

The  negligence  alleged  by  the  plaintiff  for 
which  he  seeks  to  hold  defendants  responsible 
is  the  failure  of  the  railroad  company  to  fence 
its  track  as  required  by  law  to  do  where  it 
runs  through  inclosed  lands. 

The  plaintiff  is  the  lessee  of  several  tracts  of 
land  lying  contiguous  to  each  other,  owned  by 
the  Max  Meadows  Land  &  Improvement  Com- 
pany, J.  G.  Kent,  John  P.  Sheffey,  and  the 
Misses  Sayers.  Through  a  portion  of  the  land 
rented  from  John  P.  Sheffey  the  line  of  the 
Norfolk  &  Western  Railway  passes  at  the  point 
where  the  accident  occurred.  To  the  south  of 
the  line  of  railway,  and  between  it  and  Reed 
creek,  there  is  a  field  of  about  20  acres,  which 
had  been  planted  in  corn,  and  was  prepared  to 
be  seeded  in  wheat.  Reed  creek,  at  this  point, 
constitutes  the  boundary  between  the  lands 
leased  by  the  plaintiff  from  Sheffev  and  those 
belonging  to  Joe  Kent,  of  which  ne  was  also 
the  lessee.  Upon  the  western  boundary  of  the 
Sheffey  line  the  farm  of  Christopher  Holsioo 
was  separated  from  it  bv  a  fence,  shown  by 
the  evidence  to  be  in  a  dilapidated  condition. 
In  the  angle  formed  by  this  line  of  fence  and 
the  line  of  railway  the  plaintiff  had  constructed, 
partly  upon  the  land  leased  by  him  of  Sheffey 
and  in  part  upon  the  land  of  the  railv/ay  com- 
pany, stock  pens,  in  which  he  had  placed  300 
head  of  cattle.  During  the  night  they  broke 
down  the  pen,  wandered  upon  the  railway, 
and  fourteen  of  them  were  killed  by  one  of  the 
trains  of  the  defendant  company. 

During  the  progress  of  the  trial  counsel  for 
the  plaintiff  asked  the  following  question  of 
the  plaintiff,  who  was  testifying  in  his  own 
l)ehalf:  "Please  explain  to  the  jury  the  con- 
dition of  that  embankment  where  the  fence 
runs  down  to  the  creek,  as  to  the  height  of  it 
at  the  Holston  line."  This  question,  as  stated 
in  the  exception,  will  be  found  at  page  84  of 
the  evidence.  It  is  in  fact  at  page  87,  and 
marginal  page  39. 

Of  the  witness  J.  Q.  Kent  the  following  ques- 
tion is  asked:  ''You  have  been  grazing  this 
land  for  a  long  time,  and  attending  these  lands 
for  a  long,  Ion?  time.  Haven't  the  fences  on 
the  farm  ordinarily  been  sufficient  to  restrain 


Note.— On  the  question  what  constitutes  in- 
closed lands  within  the  nseaoinar  of  a  statute  re- 
qulrinr  a  railroad  through  them  to  be  fenced, 
there  does  not  seem  to  l>e  much  authority  prior  to 
thifi  case. 
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As  to  the  oblifration  toward  employees  to  fence 
a  railroad,  see  note  to  Dickson  v.  Omaha  &  St.  L. 
R.  Co.  (Mo.)  25  L.  K.  A.  390;  also  Carper  v.  Kim- 
hall  (C.  C.  App.  4th  a)  85  L.  B.  A.  13& 
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stock  f  This  question  is  stated  to  be  at  page 
70.  It  is  in  fact  at  page  60,  and  margioal 
page  75. 

Of  the  witness  Dobbins  the  following  ques- 
tion was  asked:  * 'State  to  the  jury,  please, 
whether  or  not  yon,  as  the  manager  for  Mr. 
Carter,  and  his  overseer,  have  kept  the  wire 
and  cattle  guards  in  there  as  far  as  you  could." 
Stated  to  be  at  paee  174  of  the  record,  but  in 
fact  at  top  page  125.  and  marginal  page  179. 

The  court  certifies  that  all  of  the  foregoing 
questions  were  asked,  aod  that  the  answers  to 
the  same  will  be  found  in  the  record,  and  that 
exception  to  each  of  said  questions  was  noted 
at  the  lime. 

After  much  difficulty,  these  questions  were 
found  in  the  record,  not  one  of  them  at  the 
place  indicated  in  the  exceptions,  and  the  an- 
swer to  no  one  of  them  in  point  of  fact  given. 
The  exceptions,  therefore,  to  these  questions, 
will  not  be  considered.  First,  because  the  ex- 
ceptions are  not  taken  in  the  proper  form. 
This  court  has  heretofore  said,  and  repeats, 
that  it  will  not  be  subjected  to  the  unnecessary 
labor  and  the  danger  of  mistake  by  being  re- 
quired to  search  through  a  record  in  order  to 
ascertain  facts  that  ought  to  be  embodied  in 
the  exception  itself.  See  Norfolk  d  W,  R.  Co, 
V.  S/tott,  92  Va.  84;  Norfolk  d  W,  ft.  Co.  v. 
Ampey,  93  Va.  108. 

In  the  second  place,  the  exception  here  stated 
would,  in  no  event,  be  considered,  because, 
while  the  question  is  objected  to.  the  answer 
is  not  given,  so  as  to  enable  the  court  to  pass 
upon  its  relevancy  and  value.  Cray's  Cose,  92 
Va.  772:  Union  Cent.  L.  Ins,  Co.  v.  FoUard 
(Va  )  36  L.  R.  A.  271;  and  Childress  v.  Chesa- 
peake d  O.  R.  Co,  (Va.)  26  S.  E.  424 

The  plaintiff  asked  for  the  following  in- 
structions: 

**No.  1.  The  court  instructs  the  jury  that  if 
they  shall  believe  from  the  evidence  that  the 
cattle  of  the  plaintiff  were  killed  or  injured  on 
th«;  railroad  of  the  defendants,  operated  by 
tbem  as  receivers,  b^  the  engine  and  cars  of 
the  said  defendants,  m  charge  of  their  servants, 
agents,  and  employees,  as  charged  in  the  dec- 
laration, and  shall  further  believe  from  the  evi- 
deoce  that  the  said  cattle  were  killed  or  injured 
by  the  defendants,  their  servants,  agents,  and 
employees,  at  a  point  on  the  said  railroad  on 
which  said  railroad  passes  through  the  lands 
leased  by  the  plaintiff  from  John  P.  Sheffey, 
and  shall  further  believe  from  the  evidence  that 
the  said  lands  were  inclosed  lands,  and  shall 
further  believe  from  the  evidence  that  the  de- 
fendants, their  servants,  agents,  and  employ- 
ees, had  failed  to  fence  its  right  of  way  or 
ruadbed  through  the  said  inclosed  lands  so 
leased  by  the  plaintiff  at  the  place  of  said  in  ju- 
ry,—then  the  court  instructs  the  jury  that  they 
shall  find  for  the  plaintiff,  and  assess  hisdama 
ges  at  such  sum  as  to  the  jury  shall  seem  right 
and  proper,  based  on  the  evidence  as  to  the 
value  of  said  stock  at  the  time  the  same  were 
killed  or  injured. 

"No.  2.  The  court  instructs  Ibe  jury  that  if 
tbey  believe  from  the  evidence  that  the  lands 
of  the  plaintiff,  at  the  point  where  the  cattle 
mentioned  in  the  declaration  were  killed  or  in- 
jured, were  cleared  agricultural  or  farming  or 
grazing  lands,  and  were  used  as  such  at  the 
time,  and  were  so  inclosed  as  to  be  reasonably 
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safe  for  the  purposes  of  such  use,  then  the 
said  lands  were  inclosed  lands,  within  the 
meaning  of  the  law  requiring  the  defendant 
company  to  fence  its  roadbed  which  ran 
through  such  lands." 

And  the  defendants  asked  for  the  following 
instructions: 

"No.  1.  Tbecourtinstructsthejury  that,  al- 
though they  may  believe  from  the  evidence 
that  the  plaintiff's  lands  were  inclosed,  and 
that  it  was  the  duty  of  the  defendants  to  fence 
their  track  through  said  land,  under  the  stat- 
ute, yet,  if  the  jury  further  believe  that  the 
cattle  which  wer^  killed  or  injured  came  upon 
the  track  of  the  defendants'  railroad,  at  a  point 
where  the  plaintiff  has  a  private  crossing  over 
and  across  said  railroad,  and  were  struck  and 
killed  or  injured  by  the  defendants'  engine  on 
said  crossing,  the  defendttni  company,  under 
the  statute,  could  not  obstruct  the  said  private 
crossing  by  fencing  across  the  same,  and  are 
not  liable  for  stock  killed  or  injured  in  conse- 
quence of  coming  on  the  track  at  such  private 
crossing. 

"No.  2.  The  court  further  instructs  the  jury 
that  under  the  statute  the  defendant  company 
is  not  bound  to  fence  its  track  unless  the  lands 
through  which  it  runs  are  inclosed  by  a  con- 
tinuous and  lawful  fence  running  up  to  the 
line  of  the  ri^ht  of  way  of  the  defendant  com- 
pany, and  if  they  believe  from  the  evidence 
that  there  was  not  such  a  continuous  and  un- 
broken line  of  fence  sufficient  to  prevent  stock 
passing  through  it,  then  the  company  was 
not  bound  to  fence  at  this  point,  and  they  will 
find  for  the  defendant. 

"No.  3.  The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  there  was 
on  the  south  side  of  the  defendants'  railway, 
and  on  each  side  of  the  private  crossing  near 
Cove  creek  bridge,  a  ditch  sufficient  to  prevent 
the  passage  of  live  stock,  that  then  the  said  de- 
fendant was  not  required  to  fence  its  roadbed 
at  said  point,  and  they  will  find  for  the  defend- 
ant. 

"No.  4.  The  court  further  instructs  the  jury 
that  the  plaintiff  cannot  claim  the  line  of  Keed 
creek  as  a  lawful  fence,  so  as  to  relieve  him 
of  the  duty  to  inclose  his  land,  since  the  said 
creek  has  never  been  declared  by  the  legisla- 
ture of  Virginia  a  lawful  fence. 

**No.  5.  The  court  instructs  the  jury  that 
the  statute  requiring  railroads  to  fence  their 
roadbed  applies  onfy  to  the  individual  land- 
owners alone  its  road,  where  their  lands  have 
been  piopeily  inclosed;  and  if  the  jury  shall 
believe  from  the  evidence  that  the  lauds  ct  the 
plaintiff  were  not  inclosed,  but  that  the  inclos- 
ure  sought  to  be  set  up  in  this  case  was  made 
by  means  of  the  fences  surrounding  the  lands 
of  the  Misses  A.  and  E.  Savers,  the  Max  Mead- 
ows Land  &  Imp.  Co.,  J.  G.  Kent,  J.  P.  Shef- 
fey, and  Mrs.  Helton,  and  others,  then,  that 
this  inclosure,  if  there  was  one,  is  not  sufficient, 
and  they  will  find  for  the  defendant." 

Whereupon  the  court  gave  instructions  Nos. 
1  and  2  asked  for  by  the  plaintiff,  and  instruc- 
tion No.  1  asked  for  by  the  defendants,  but 
refused  to  give  defendants'  instructions  Nos. 
2,  3.  4,  and  5,  and  to  this  action  of  the  court 
the  defendants  excepted. 

While  the  exception  is  in  terms  directed  to 
both  of  the  insirucilons  asked  for  the  plaintiff, 
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the  argument  of  counsel  for  the  plaintiff  in 
error  was  addressed  chiefly,  if  not  altogether, 
to  point  out  objections  to  instruction  ^o.  2. 
Indeed,  instruction  No.  l/Seems  to  be  wholly 
free  from  objection  as  a  proposition  of  law.  and 
there  is  evidence  in  the  record  tending  to  prove 
each  of  the  facts  hypothctically  stated  in  ft, 
and  upon  which  it  is  predicated. 

The  plaintiff's  instruction  No.  2  merits  more 
careful  consideration.  It  says  to  the  jury 
'that  if  they  believe  from  the  evidence  that 
the  lands  of  the  plaintiff,  at  the  point  where 
the  cattle  were  killed,  were  cleared  agricul- 
tural or  farming  or  grazing  lands,  were  used 
as  such  at  the  time,  and  were  so  inclosed  as  to 
be  reasonably  safe  for  the  purposes  of  such 
use,  then  the  said  lands  were  inclosed  lands, 
within  the  meaning  of  the  law  reauirmg  the 
defendant  company  to  fence  its  roadbed  which 
ran  through  such  lands."  As  has  already  been 
said,  the  defendant  in  error  was  the  lessee  of 
several  tracts  of  land.  The  accident  occurred 
upon  the  tract  leased  by  him  of  J.  P.  Sheffey; 
and  the  defendant  in  error,  in  his  testimony, 
states  unequivocally  that  it  was  inclosed  land, 
and  it  is  conceded  that  the  right  of  way  of  the 
railroad  company  was  not  fenced.  He  states 
that  "the  lands  are  inclosed  in  two  or  three 
ways  from  different  points.  It  so  happens  that 
I  have  about  500  acres  of  land  which  lies  in  a 
body,  and  makes  one  ioclosure  from  a  point 
more  than  a  mile  east  from  where  the  wreck 
occurred.  You  strike  a  cattle  guard  and  a  line 
fence  between  myself  and  J.  C.  and  J.  R.  Mc- 
Gavock  and  the  Max  Meadows  Land  Company 
and  others. 

Q.  That  is  east,  isn't  it? 

A,  Tes,  sir.  From  that  point  you  go  around 
the  entire  boundary  back  to  the  Holston  line, 
and  cross  this  point,  the  Holston  line,  west  of 
the  cattle  pen. 

Q.  Do  you  go  around  the  Sheffey  farm? 

A.  Yes,  sir. 

Q.  Is  the  Sheffey  farm  divided  into  fields 
for  agricultural  and  grazing  purposes? 

A.  At  this  point  there  is  one  fence  a  short 
distance  west  of  the  point  where  the  cattle 
were  first  struck,  running  north,  dividing  what 
we  call  the  'large  meadow'  from  the  upper 
meadow,  or  small  meadow. 

Q.  These  lands  are  all  fenced  in,  aren't  they? 

A.  Yes,  sir. 

The  plaintiffs  in  error  sought,  by  cross-exam- 
ination and  otherwise,  to  show  that  the  lands 
were  not  inclosed,  because  the  division  line  be- 
tween the  Sheffey  land  and  the  adjoining  tract, 
belonging  to  Christopher  Holston,  was  in  a 
dilapidated  condition,  a  few  panels  of  the  fence 
having  been  washed  away  some  months  before 
the  accident  occurred.  The  field  upon  the 
Sheffey  farm  at  the  point  of  the  accident  had 
been  cultivated  in  corn,  and  had  been  sown,  or 
was  about  to  be  seeded,  in  wheat  The  ad- 
joining field  upon  the  Holston  farm  was  in  a 
similar  condition,  and  therefore  the  fence  which 
had  been  carried  away  by  high  water  had  not 
as  yet  been  restored,  there  being  no  present 
occasion  for  it.  It  also  appears  in  evidence 
that  there  Is  no  fence  along  a  part  of  Reed 
creek  where  it  separates  the  Sheffey  and  Kent 
lands,  but,  as  the  creek  runs  through  a  chan- 
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nel  6  or  8  feet  deep,  its  banks  are  relied 
upon  as  a  sufficient  protection  to  crops  and  to 
stock;  and  it  is  to  be  borue  in  mind  that  ike 
Kent  land  is  contiguous  to  the  Sheffey  tract, 
and  forms,  together  with  it,  an  unbroken 
boundary  of  land,  all  of  which  is  in  the  pos- 
session of  the  defendant  in  error  as  the  lessee 
of  its  owners. 

Were  these  lands  inclosed,  within  the  meao- 
Ing  of  the  statute?  The  term  "inclosed  lands" 
is  to  be  interpreted  in  accordance  with  the  com- 
mon and  ordinary  definition  of  the  words  used, 
there  being  nothing  whatever  to  indicate  that 
thev  were  otherwise  employed. 

Webster  defines  "enclosed"  or  "incloaed/' 
applied  to  lands,  as  "separate  from  common 
grounds  by  a  fence,"  citing  Blackstone. 

Worcester  defines  it:  "To  part  off  or  shut 
in  by  a  fence;  to  set  off  as  private  property,** 
—citing  London  Enc. 

A  fence  is  defined  to  be  "an  inclosure  about 
a  field  or  other  space,  or  about  any  object;  es- 
pecially an  inclosing  structure  of  wood,  iron, 
or  other  material,  intended  to  prevent  intrusion 
from  without  or  straying  from  within."  Web- 
ster, Diet. 

"A  line  of  obstacle,  as  a  frame  of  wood,  a 
wall,  hedge,  or  ditch  interposed  between  two 
portions  of  land  for  the  purpose  of  preventing 
cattle  from  going  astray,  or  for  protecting  a 
field  or  property  from  unlawful  encroach- 
ment."   Worcester,  Diet. 

The  supreme  court  of  Vermont,  in  Porter  v. 
Aldrich,  89  Yt.  826  (cited  in  6  Am.  &  Eng. 
Enc  Law,  at  page  689),  says:  "The  word  *in- 
closure'  imports  land  inclosed  with  something 
more  than  the  imaginary  boundary -line;  that 
there  should  be  some  visible  or  tangible  ob- 
struction, such  as  a  fence,  hedge,  ditch,  or 
something  equivalent,  for  the  proiection  of  the 
premises  against  encroachment  by  cattle." 

And  in  Biggerstaff  v.  ^Y.  ijniis^  K.  C.  A  N, 
R,  Go.  60  Mo.  567,  it  Is  said:  "Where  a  statute 
requires  railroad  companies  to  fence  their 
tracks  along  'inclosed  or  cultivated  fields,'  It 
is  not  necessary  that,  in  order  to  be  entitled  to 
this  protection,  the  inclosure  of  the  fields  should 
be  by  lawful  fences." 

This  meaning  was  adopted  in  Taylor  y,  Wsi- 
hey,  36  Wis.  42,  cited  in  6  Am.  &  Eng.  Enc. 
Law,  p.  638. 

Inclosed  lands,  therefore,  are  lands  sur- 
rounded by  a  fence;  and  a  fence  is  a  visible  or 
tan<rib1e  obstruction  which  may  be  a  hedge. 
dlt(*h,  wall,  or  a  frame  of  wood,  or  any  line  of 
obstacle  interposed  between  two  portions  of 
land  so  as  to  part  off  and  shut  in  the  land,  and 
set  it  off  as  private  property. 

If  the  definition  here  given  of  "indosed 
lands"  is  sound.— and  it  seems  to  be  amply 
supported  by  lexicographers  and  law  writers, 
as  well  as  by  adjudged  cases,— then  instruction 
No.  2  was  as  favorable  to  the  plaintiffs  in  er- 
ror as  they  had  a  right  to  expect 

The  foregoing  observations  sufiQciently  dis- 
pose of  instruction  No.  2  asked  for  by  plain- 
tiffs in  error.  ' 

Instruction  No.  1  asked  for  by  plaintiffs  in 
error  was  granted. 

Instruction  No.  3  is  in  the  teeth  of  the  stat- 
ute. The  court  was  asked  to  say  to  the  Jury 
that  the  presence  of  a  ditch  on  each  side  of  the 
private  crossing  near  Cove  creek  bridge  suffi- 
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cieDt  to  prevent  the  passage  of  live  stock  ex- 
cosed  the  plaintiffs  in  error  from  the  duty  of 
erectioe  a  fence  as  required  by  §§  1258  and 
1250  01  the  Code.  It  may,  perhaps,  be  that 
the  ditch,  so  far  as  it  extends,  if  sufficient  to 
prevent  the  passage  of  stock,  would  excuse  the 
plaintiflfs  in  error  from  the  duty  of  erecting  a 
fence  along  the  space  protected  by  it,  but  there 
is  no  pretense  that  the  right  of  way  was  ditched 
along  its  entire  length  through  the  field  in 
question.  The  purpose  of  the  statute,  among 
others,  is  to  preclude  just  such  controversies 
as  this  instruction  invites  as  to  the  particular 
point  of  entry  upon  the  track  by  requiring  the 
entire  right  of  way  to  be  fenced  throughout 
the  inclosure  through  which  it  passes.  It 
might  be  conceded  that  the  defendants  were 
at  the  precise  point  designated  in  the  instruc- 
tion, within  one  of  the  exceptions  enumerated 
in  §  1259,  and  yet  the  conclusion  would  not 
follow  that  the  jury  should  find  for  the  defend- 
ants. 

Instruction  No.  4  was  properly  refused,  be- 
cause there  was  no  claim  advanced  that  Reed 
creek  was  a  lawful  fence,  nor  any  duty  im- 
posed upon  the  defendant  in  error  to  inclose 
any  pan  of  his  lands  by  a  lawful  fence. 

The  fifth  instruction  asked  for  by  the  plain- 
tiffs in  error  is  that,  if  the  jury  shall  believe 
that  the  inclosure  relied  upon  by  the  defend- 
ant in  error  was  by  means  of  fencing  surround- 
ing the  lands  leased  by  him  of  several  owners, 
euch  inclosure  would  be  insufficient  The  de- 
fendant in  error  was,  as  we  have  said,  the  les- 
see of  several  tracts  of  land  constituting  one 
compact  boundary,  the  whole  of  which  was 
in  his  occupancy  and  enjoyment  for  grazing 
and  agricultural  purposes.    When  his  leases 


terminate,  the  condition  of  the  fences  dividing 
the  several  tracts,  or  separating  the  tracts  into 
fields,  may  become  a  question  k)etween  the  de- 
fendant in  error  and  his  lessors;  but  if,  in  the 
enjoyment  and  cultivation  of  these  lands  dur- 
ing the  term  for  which  he  has  rented  them, 
tbe  defendant  in  error  should  find  it  to  his  ad- 
vantage to  increase  or  diminish,  to  change  or 
alter,  the  fields  and  ioclosures,  we  do  not  per- 
ceive that  it  is  a  matter  which  at  all  concerns 
the  plaintiffs  in  error.  So  long  as  tbe  lands  in 
the  possession  of  Carter  come  substantially 
within  the  description  of  "inclosed  laudd,"  as 
those  words  are  used  in  the  statute,  so  long  it 
remains  the  dutv  of  the  railroad  company  to 
fence  its  right  of  way  where  it  passes  through 
these  lands. 

We  are  therefore  of  opinion  that  there  is  no 
error  in  the  action  of  the  court  in  granting  the 
instructions  that  it  gave  and  in  refusing  those 
which  it  rejected. 

There  was  a  motion  to  set  aside  the  verdict 
as  contrary  to  the  evidence.  In  discussing  tbe 
assignments  of  error  with  respect  to  tbe  in- 
structions, we  have  seen  that  there  is  evidence 
proving  the  killing  of  the  stock  of  the  defend- 
ant in  error;  that  the  right  of  way  of  the  rail- 
road company  passes  through  the  indosod  lands 
of  the  defendant  in  error,  but  that  this  right 
of  way  was  not  fenced  as  the  law  requires;  and 
the  presence  of  these  facts  is  sufficient  to  sup- 
port the  verdict  of  the  jury,  no  question  being 
raised  as  to  the  amount  of  damages. 

Upon  the  whole  case,  we  are  of  opinion  that 
there  is  no  error  to  tbe  prejudice  of  the  plain- 
tiffs in  error,  and  the  judgment  of  the  Circuit 
Caurt  of  Wythe  County  U  afflrvMO, 
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1.  The  eommoB  l»w  impoaaa  no  dnty 
upon  the  owner  to  use  eare  to  keep  hla 
property  in  such  condition  that  persona,  even  if 
children  of  tender  years,  goioff  thereon  without 
taia  iQTitatioo  may  not  be  injured. 

S*  Railroad  companies  are  not  ehargfed 
^rith  the  dnty  of  preventinflf  the  aeea- 
mulation  of  water  on  their  rights  of  way  by 
Bef .  Stat.  180S.  art.  4488,  providinv  that  in  no  caae 
sliall  any  railroad  company  construct  a  roadt)ed 
without  llTBt  construotinR  the  necessary  culyerts 
or  sluices,  as  the  natural  lay  of  the  land  requires, 
for  necessary  drainage  thereof. 

8«  The  rule  impoeinflf  npon  the  owners 
tbe  duty  not  to  permit  any  dan^eroiie 
esccaTation  to  remain  on  his  land  so  Dear  a 
street  or  highway  as  to  endaoger  persons  who 


NoTB.~As  to  tbe  liability  for  dangerous  grouuds 
lying  open  t)eside  a  highway  or  frequeuted  path, 
see  noU  to  Lepniok  ▼.  Gaddis  (Mlas.)  86  L.  B.  A.  686; 
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may  accidentally  stray  from  tbe  same  does  not 
apply  where  one  approaches  the  excavation  from 
another  route. 
4«  The  maintenance  of  an  excavation 
so  near  a  path  designed  for  the  use  of  per- 
sons going  to  and  from  a  raUroad-stntlon  plat- 
form on  business  as  to  be  dangerous  to  one 
straying  from  the  same  does  not  render  the  com- 
pany liable  for  the  death  of  a  child  who  falls  into 
it  while  playing  along  the  path. 

(May  04, 1807.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  Fifth  Supreme  Judirial  District  to 
review  a  iudgmenl  reversing  a  judgment  of  the 
District  Court  for  Dallas  County  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  the  alleged  negligent  killing  of  plain- 
lirt's  minor  child.     Afflfmeif, 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  Parks  A  Garden  for  plaintiff  in 
error. 

Messrs.  Alexander.  Clark,  A  Hall,  for 
defendant  in  error: 

Under  the  evldeoce  deceased  was  a  technical 


also  Pekin  v.  McMahon  (111.)  27  L.  R.  A.  S06:  and 
Moran  v.  Pullman  Palace  Car  Co.  (Mo.)  83  L.  U.  ▲, 
755. 


See  also  40  L.  R.  A.  347,  531 ;  42  L.  R.  A.  2S8 :  43  L.  R.  A.  148;  45  L.  R.  A. 
591;  48  L.  R.  A.  291. 
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trespasser,  and  as  such,  being  a  mere  infant, 
defendant  was  under  no  obligation  to  antici- 
pate that  the  child  would  stray  from  home 
unattended  and  meet  with  injury.  Defendant 
WHS  under  no  obligation  to  maintain  its  rijzht 
of  way  with  reference  to  the  unattended  pres- 
ence of  infants  and  to  what  was  possible  to  be- 
fall them  unattended. 

WtUiama  v.  Texas  d  P.  R.  Co,  60  Tex.  205; 
Mexican  Nat,  R,  Co  v.  Crum,  6  Tex.  Civ.  App. 
708;  Pamep  v.  Hannibal  <fe  St.  J.  R.  Co.  126 
Mo.  872.  26  L.  R.  A.  847,  and  cases  cited;  Rob- 
inson V.  Oregon  Short  Line  &  U.  N,  R,  Co,  7 
Utah.  498,  13  L.  R.  A.  765;  Nolan  v.  New 
York,  N.  H,  <fc  H,  R.  Co,  53  Conn.  461;  FJaes 
ley  V.  Winona  d  St.  P.  R.  Co.  46  Minn.  283; 
McCarty  v.  Fitehbvrg  R,  Co.  154  Mass.  17; 
Cooley,* Torts,  p.  660;  Missouri.  K.  d  T,  R,  Co. 
V.  FMicards  (Tex.)  82  L.  R.  A.  825. 

The  principle  applied  in  what  are  known  as 
the  Turntable  or  Dangerous  Machine  Cases  is 
a  most  exceptional  rule  of  law,  most  hesitat- 
ingly announced  in  the  early  case  of  Stout  v. 
Sioux  City  d  P.  R.  Co,  2  Dill.  294,  and  alto- 
gether repudiated  in  many  states  of  the  Union. 

Gulf,  a  dS.  F,  R  Co.  V.  Me  Whirter,  77 
Tex.  360. 

Can  the  pool  of  water  in  question,  as  an  at-. 
tractive  and  alluring  object  for  children,  be 
held  dangerous  within  the  rule  announced  in 
the  TurntabU  Cases? 

As  a  matter  of  law  the  exceptional  rule,  as 
affecting  the  dominion  of  one  over  property 
and  usage  thereof,  in  such  cases  as  this,  is  con- 
fined to  dangerous  machinery,  and  should  not 
be  extended  so  as  to  embrace  objects  not  from 
their  nature  reasonably  likely  to  produce  serious 
results. 

It  was  error  for  the  court  to  charge  the  jury 
what  omission  would  constitute  negligence, 
whether  **to  drain  the  water  hole"  or  **to  keep 
children  out"  of  it. 

Civil  Slat.  art.  1817;  Dillingham  v.  Parker, 
80  Tex.  573:  Oulf,  C.  dS.  F.  R.  Co,  v.  Greenlee, 
62  Tex.  349;  Mexican  Nat.  R.  Co  v.  Crum,  6 
Tex. Civ.  App.  707;  Galveston,  H.  d  8.  A.  R.Co, 
V.  Kutae,  76  Tex.  478;  Texas  d  P.  R.  Co,  v. 
Chapman,  57  Tex.  82;  Beldt  v.  Webster,  60  Tex. 
209:  Missouri  P.  R,  Co.  v.  Lee,  70  Tex.  496; 
Galvetfton,  U,  d  8.  A.  R.  Co,  v.  Porfert,  72 
Tex.  351;  Texas  d  P,  R.  Co,  v.  WrigJit,  62 
Tex.  517;  Chatham  v.  Jones,  69  Tex.  746. 

No  law  requires  railway  companies  to  drain 
pools  of  water  along  their  right  of  way.  or  to 
keep  children  out  or  such  pools  as  may  exist 
an V  where  on  the  right  of  way. 

'Texas  Trunk  R.  Co.  v.  Ayres,  83  Tex.  269; 
Westt-rn  V.  Teleg.  Co.  v,  Andrews.  78 Tex.  807; 
Fox  V.  Brady,  1  Tex.  Civ.  App.  594:  &mith  v. 
Wilson  d  B,  Sav,  Bank,  1  Tex.  Civ.  App. 
124. 

The  court  erred  in  that  portion  of  its  charge 
in  which  it  held  th^t  defendant  was  liable  if 
the  pool  of  water  was  dangerous,  and  was  rea- 
sonably calculated  to  and  did  attract  children 
thereto,  and  if  defendant  knew  of  such 
hole  and  its  danger,  and  that  it  was  rea- 
soDsbly  calculated  to  and  did  attract  children 
thereto:  or  by  the  use  of  such  diligence  in  the 
care  of  its  premises  as  a  person  of  ordinary 
prudence,  engaged  in  the  same  business  under 
similar  circumstances,  could  have  known  these 
facts,  and  that  defendant  failed  to  use  such  care 
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to  drain  said  pool  or  to  keep  children  out  of  the 
same. 

Cannon  v.  Cannon,  66  Tex.  686;  Denhamy, 
Trinitt/  County  Lutnber  Co.  73  Tex.  78:  Harri- 
son Mach.  Works  v.  Templefon,  82  Tex.  446; 
Equitable  L  Ins.  Co.  v.  Hadewood,  75  Tex. 
348,  7  L.  R.  A.  217. 

Denman*  J.,  delivered  the  opinion  of  the 
court: 

Prior  to  the  construction  of  the  roadbed  of  de- 
fendant  in  errortherewas.several hundred  yards 
north  of  the  point  where  Letot  station  is  now 
situated,  a  depression  from  the  east  to  the  west 
which  carried  off  storm  water  from  the  sur- 
rounding lands.  Said  roadbed  having  been 
constructed  north  and  south  across  this  depres- 
sion without  the  necessary  culverts  and  sluices 
to  carry  off  such  water,  it  was,  in  its  course 
westward,  diverted  by  the  roadbed,  and  com- 
pelled to  run  south  in  the  excavation  made  oq 
the  right  of  way  on  the  east  side  of  the  track 
in  building  the  road.  In  its  course  it  passed 
along  by  the  section  house,  thence  on  by  the 
plank  platform  provided  by  the  company  for 
the  reception  and  discharge  of  passengers  and 
freight  at  said  station,  cutting  a  ditch  several 
feet  deep,  and  forming  within  2  or  3  feet 
of  the  platform  a  pool  of  water  several  feet 
deep.  From  this  platform  a  path  led  to  a 
store  and  postoffice  across  the  ditch,  which 
was  crossed,  within  10  feet  of  said  pool  of 
water,  on  some  plank  placed  there  by  the  com- 
pany, such  pathway  being  generally  used  by 
persons  going  to  and  from  the  plat  form.  There 
were  several  houses  near  the  pool,  one  of  which 
was  the  company's  section  house,  about  200 
feet  therefrom,  to  which  plaintiff,  Dobbins, 
lived.  The  ditch  above  described  ran  t)etweeii 
this  section  house  and  the  track,  and  there  waa 
another  running  on  the  other  side  of  the 
house,  the  two  ditches  uniting  before  reaching 
the  pool.  Plaintiff's  child,  less  than  three 
years  old,  escaped  alone  from  the  section  house 
under  circumstances  warranting  a  finding  by 
the  jury  that  neither  he  nor  his  wife  wasguiliy 
of  negligence,  and  a  short  time  thereafter  was 
found  drowued  in  the  pool.  From  a  judg- 
ment in  favor  of  plaintiff  for  damages  result- 
ine:  from  the  death  of  the  child  the  company 
appealed  to  the  court  of  civil  appeals,  where 
the  judgment  of  the  trial  court  was  reversed, 
and  the  cause  remanded,  on  the  ground  that 
there  was  "no  phase  of  theevidence  which  justi- 
fied a  verdict  for  the  plaintiff,  and  the  court 
should  have  so  instructed  the  jury."  Plaintiff 
has  brought  the  cause  to  this  court  upon  writ 
of  error  complaining  of  said  holding  of  the 
court  of  civil  appeals,  and  alleging,  in  order 
to  give  jurisdiction  to  this  court,  *'lhat  the 
judgment  of  the  court  of  civil  appeals  revers- 
ing the  judgment  of  the  district  court  herein 
practically  settles  the  case,  and  petitioner's 
attorneys  here  and  now  state  that  the  decision 
of  the  court  of  civil  appeals  practically  settles 
the  case,  and  petitioner  further  says  that  no 
proof  other  than  that  made  on  the  trial  of  this 
cause  in  the  district  court  can  be  produced 
upon  another  trial,  and  that  no  different  evi- 
dence nor  better  evidence  can  be  produced  on 
another  trial  of  this  ciise  than  was  produced 
on  the  trial  in  the  district  court."  In  addition 
to  the  facts  above  stated  there  was  evidence 
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from  -which  the  jury  could  have  found  that 
the  pool  at  its  nearest  point  was  not  over  2 
feet  from  the  path;  that  there  was  thickly 
settled  neighborhood  around  the  station;  that 
the  pool  was  attractive  and  dangerous  to  lit- 
tle children  of  the  age  of  deceas^;  that  such 
children,  including  deceased,  had  before  often 
played  around  same;  that  no  precautions  were 
taken  by  the  company  to  prevent  such  children 
from  getting  mto  it;  that  the  company  was 
sometime  before  the  accident  informed  of  such 
facts,  and  requested  by  plaintiff  to  remove  the 
pool,  which  was  not  done.  There  is  no  evi- 
dence in  the  record  from  which  the  jury  could 
have  concluded  that  the  child  was  or  had  been 
traveling  or  attempting  to  travel  said  path  at 
or  'just  before  it  got  into  the  pool.  There  is 
no  evidence  of  any  pass  way  from  the  section 
house,  nor  is  there  any  evidence  tending  to 
show  by  what  route  the  child  reached  the 
pool.  There  is  no  evidence  that  said  path 
was  used  or  intended  to  be  used  by  anyone 
other  than  those  going  to  and  from  the  plat- 
form upon  business  in  some  way  connected 
with  the  company. 

The  common  law  imposes  no  duty  upon  the 
owner  to  use  care  to  keep  his  property  in 
such    condition    that   persons   going  thereon 
without  bis  invitation   may  not  be  injured. 
In  considering  the  question  as  to  whether  a 
duty  exists,  there  is  no  distinction  between  a 
case  where  an  infant  is  injured  and  one  where 
the  injury  is  to  an    adult,  though  where  the 
duty  is  imposed  the  law  may  exact  more  vigil- 
ance in  Its  discbarge  as  to  the  former.    If  there 
be  no  duty,  the  question  of  negligence  is  not 
reached,  for  negligence  can   in   law  only  be 
predicated  upon  a  failure  to  use  the  degree  of 
care  required  of  one  by  law  in  the  discharge  of 
a  duty  imposed  thereby.     Since  the  common 
law  imposes  no  duty  on  the  railroad  to  use 
care  to  keep  Its  right  of  way  in  such  condition 
that  persons  going  thereon  without  its  invita- 
tion may  not  be  injured,  and  siuce  there  is  no 
evidence  in  the  record  if om  which  the  jury 
could  have  found  such  afl  invitation  to  the 
child,  it  was  no  more  liable  in  law  for  its  death 
than  would  have  been  a  neighbor  had  it  wan- 
dered in  to  his  uninclosedlandsand  been  drowned 
in  his  tank  or  creek,  or  been  killed  by  falling 
down    his    precipice.     Since    the    principles 
above  stated  have  been  so  fully  and  ably  dis- 
cussed heretofore  by  many  learned  jurists,  we 
deem  it  unnecessary  to  undertake  to  elaborate 
ihero.  but  will  content  ourselves  by  referring 
to  the  opinion  of  the  court  of  civil  appeals  and 
the  following  cases  decided  upon  similHr  facts: 
Hnrgreaves  v.  Deacon^  25  Mich.   1;    Missouri, 
K.  dh  T.  H.  Co,  V.  Edwards  {Tex,  Sup.)  82  L. 
R.  A.  H25;  Moran  v.  Fullman  Palace  Gar  Co. 
134  Mo.  641,  33  L.  R.  A.  755;   Charlebois  v. 
Qogebie  &  M.  R.  R.  Co.  91  Mich.  59;  Clark  v. 
MancfiesUr,  62  N.  H.  577;  Greene  v.  lAnton,  7 
Misc.  272:  Mvrphyy.  Brooklyn,  118  N.  Y.  575; 
WitUs.  Stifel,  126  Mo.  295;  Gnlligan  v.  Metaco 
met  }ffg.  Co,  143  Mass. 527;  0* Connor  y.  Illinois 
C.  R.  Co,  44  La.  Ann.  389;  Richards  v.  Connell, 
45  Neb.  467;  Benson  v.  Baltimore  Trttclion  Co. 
7"  iMd.  535,   20  L.  R.  A.  714:  Stnger  v.  Van 
Sicklen,  1H2  N.  Y.  499.  16  L.  R  A. '640;  Frost 
V.  Eastern   R.  Co.  64  N.  H.  220;  Klix  v.  Nie- 
»W'i//,  6S  Wis.  271,  60  Am.  Rep.  854;  Galveston 
Oil  Co.y,  Morton,  70  Tex.  400;  Clark  v.  Rich- 
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mond,  83  Va.  855;  Ratte  v.  Davson,  60  Minn. 
450:  Indianapolis  v.  Enmelman,  108  Ind.  580, 
58  Am.  Rep.  65. 

We  are  aware  that  there  are  cases  asserting  « 
contrary  doctrine,  but  do  not  think  they  are 
based  upon  sound  principle.  They  rest  mainly 
upon  Sioux  City  d  P.  R.  Co.  v.  Stout  (1873)  84 
U.  8.  17  Wall.  657.  21  L.  ed.  745.  and  cases  fol- 
lowing same,  known  as  the  "Turntable  Cases." 
In  the  Stout  Case  there  were  three  questions  to 
be  determined :  (1)  Did  the  law  impose  upon  the 
company  a  duty  to  use  care  to  keep  its  property 
in  such  condition  that  persons  going  thereon 
without  its  invitation  would  not  be  injured? 
(2)  Was  the  child,  six  years  old,  guilty  of  con- 
tributory negligence?  And  (8)  Was  the  com- 
pany guilty  of  negligence  in  leaving  the  turn- 
table unlocked?  The  first  and  most  important 
question,  without  an  affimative  answer  to  which 
the  third  could  not  arise,  was  not  even  referred 
to,  and,  if  we  may  judge  from  the  opinion, 
that  learned  court's  attention  was  not  called  to 
its  presence  in  the  case;  the  second  was  ad- 
mitted by  the  railroad  in  favor  of  plaintiff;  and 
the  third,  if  the  first  were  determiued  in  the 
affirmative,  was  clearly  a  disputed  question  of 
fact,  which  the  court  correctly  held  whs  settled 
by  the  verdict.  The  main  force  of  the  opinion 
is  spent  upon  this  third  question  in  attempt- 
ing to  show  that  the  evidence  was  of  such 
a  character  that  the  jury  where  justified  in 
finding  that  the  company  had  not  used  such 
care  iu  guarding  the  turntable  as  a  reasonably 
prudent  person  would  have  done  under  similar 
circumstances.  There  could  have  been  no 
doubt  upon  this  question.  The  opinion  of  the 
court  would  have  been  much  more  satisfactory 
if  it  had  undertaken  to  establish  instead  of  as- 
suming the  affirmative  of  the  first  question. 
If  a  child  go  uninvited  upon  a  neighbor's 
property,  and  be  drowned  in  his  tank,  creek, 
or  river,  or  fall  off  bis  fence,  woodpile,  hay- 
stack, or  precipice,  or  is  injured  while  playing 
with  bis  cane  mill  or  corn  sheller,  and  the 
courts  assume  the  affirmative  of  the  first  ques- 
tion above  stated,  as  was  done  in  the  Stout  Case, 
the  jury  wou'd  in  most  cases  t>e  warranted  in 
finding  that  the  neighbor  had  not  used  reasona- 
ble care  to  so  guard  his  tank,  etc.,  or  lock  his 
cane  mill  or  corn  sheller,  as  to  avoid  such  in- 
jury. Under  this  new  doctrine  the  question 
as  to  whether  the  tank,  etc  ,  or  the  caoe  mill, 
etc.,  was  attractive  and  dangerous  to  the  child 
would  be  for  the  jury,  and  they  could  as  truth- 
fully say  it  was  as  they  could  of  the  turntable; 
for  our  common  experience,  as  well  as  the  re- 
ported cases,  demonstrate  that  a  great  many 
more  children  lose  their  lives  by  such  means 
than  upon  turntables.  This  logical  extension, 
or  rather  application,  of  the  doctrine  of  the 
Stout  Case  has  recentiv  found  expression  in  the 
case  of  Pekin  v.  McMalion,  154  111.  141.  27  L. 
R.  A.  206,  where  a  verdict  and  judgment 
holding  the  owner  of  a  lot  in  the  city,  upon 
which  there  was  a  pool  of  water,  liable  for  the 
dea>h  of  a  boy  who  went  there  uninvited,  and 
was  drowned,  was  upheld,  the  court,  after  as- 
suming the  existence  of  the  duty,  as  was  done 
in  the  Stout  Oise,  saying:  "The  question 
whether  a  defendant  has  or  has  not  been  guilty 
of  negligence  in  case  of  such  an  accident  upon 
his  land  to  a  child  of  tender  years  is  for  the 
jury.    Involved  in  this  question  is  the  further 
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question  whether  or  not  the  premises  were  suf- 
flcieotly  attractive  to  entice  children  into  dan- 
frer,  and  to  suggest  to  the  defendant  the  prob> 
ability  of  the  occurrence  of  such  accident;  and 
therefore  such  further  question  is  also  a  matter 
to  be  determined  bj  the  jury.  Maekey  t.  Vicka- 
burg,  64  Miss.  777;  Siaux  (Xty  A  P,  R.  Co.  ▼. 
Stout,  84  U.  8,  17  Wall.  657.  31  L.  ed.  745. 
The  subject  of  the  attractiveness  of  the  prem- 
ises was  submitted  to  the  Jury  by  the  instruc- 
tions given  for  the  plaiDtiff  in  the  case  at  bar." 
See  also  Standal  y.  Boyd  (Minn.  1807)  60  N. 
W.  bOO,  atUrming  such  a  judgment  without 
discussion  on  autnority  of  the  1  urn  table  Cases; 
Bransom  v.  Labrot,  81  Ey.  688,  60  Am.  Rep. 
103;  BrinJOey  Car-  Works  A  Mfg.  Co.  v.  Cooper, 
60  Ark.  545.  The  difficulty  about  these  cases 
is  that  they  either  impose  upon  owners  of 
property  a  duty  not  before  imposed  by  law, 
or  they  leave  to  a  jury  to  find  legal  negligence 
in  cases  where  there  is  do  legal  duty  to  exer- 
cise care.  In  these  cases  the  courts,  yielding 
to  the  hardships  of  individual  instances  where 
owners  have  been  guilty  of  moral,  though  not 
legal,  wrongs,  in  permitting  attractive  and 
dangerous  turntables  and  water  holes  to  re- 
main unguarded  on  their  premises  in  populous 
cities,  to  the  destruction  of  little  children,  have 
passed  beyond  the  safe  and  ancient  landmarks 
of  the  common  law  and  assumed  legislative 
functions  imposing  a  duty  where  none  existed. 
As  a  police  measure,  the  lawmaking  power 
may,  and  doubtless  should,  without  unduly 
interfering  with  or  burdening  private  owner- 
ship of  land,  compel  the  inclosure  of  pools, 
etc.,  situated  on  private  property  in  such  close 
proximity  to  thickly  settled  places  as  to  be  un- 
usually attractive  and  ^dangerous,  and  impose 
criminal  and  civil  liability,  or  both,  for  failure 
to  comply  with  the  requirements  of  such  law. 
When  such  a  duty  is  imposed,  the  courts  may 

eroperly  enforce  it,  or  allow  damages.for  its 
reach,  but  not  before. 
We  do  not  wish  to  be  understood  as  hold- 
ing that  one  is  not  liable  for  injuries  to  persons 
going  onto  his  land  uninvited,  when  such  in- 
juries are  intentionally  inflicted;  e,  g.,  where  a 
pit  is  sunk,  or  a  gun  u  set  on  one's  land  to  in- 
lure  trespassers.  In  such  cases  the  liability  is 
based  upon  the  breach  of  the  duty  imposed  by 
law  not  to  intentionally  injure  even  a  tres- 
passer; and  such  intent  may  be  evidenced  by 
circumstances,  as  where  one  secretly  digs  a 
pit  across  a  pathway  over  his  land  where  he 
has  reason  to  believe  another  will  pass  at  night 
In  such  ca.ses  the  liability  is  not  based  upon 
the  assumption  that  the  owner  owes  a  duty  to 
the  uninvited  persons  to  keep  his  premises  rea- 
sonably safe,  but  upon  the  fact  that  he  owes  a 
duty  to  such  person  not  to  intentionally  injure 
him.  The  failure  to  observe  this  distinction 
has  led  to  much  confusion.  But  plaintiff  in 
error  contends  that  article  4486,  Rev.  Stat  1885, 
which  reads  as  follows:  "In  no  case  shall  any 
railroad  company  oonstruct  a  roadbed  with- 
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out  first  constructing  the  necessary  colverts  or 
sluices,  as  the  natural  lay  of  the  land  requires, 
for  the  necessary  drainage  thereof," — ^imposed 
upon  the  company  the  duty  of  preventing  the 
accumulation  of  water  on  its  right  of  way. 
The  object  of  this  statute  was  to  preveut  the 
railroad  from  unnecessarily  interfering  with 
the  natural  drainage  of  the  land  on  either  side 
of  its  right  of  way.  The  words  '*for  the  neces- 
sary drainage  thereof  express  the  purpose  of 
the  statute,  and  ^'thereof"  refers  to  '*iand." 
It  was  not  intended  to  compel  the  railroad  to 
so  leave  and  maintain  the  excavations  made 
from  time  to  time  on  its  right  of  way  in  such 
condition  as  to  preyent  the  accumiilation  of 
water  therein.  While  such  a  requirement 
might  be  just  in  some  places,  it  would  be  so 
very  burdensome  when  applied  to  all  portions 
of  the  road,  that  this  statute  was  evidently  in- 
tended that  courts  should  not  construe  ft  as 
imposing  the  duty  contended  for  by  plaintiff  in 
error  in  the  absence  of  language  plainly  ex- 
pressing such  intention  on  the  part  of  the  law- 
making power.  We  do  not  regard  Bosent/tal 
Y.  Taylor,  B.  A  H,  R.  Co.  70  Tex.  825,  as  in 
conflict  with  the  construction  here  given  to  the 
statute.  There  the  water  was  backed  up  onto 
the  ad  joining  land,  and  was  allowed  to  remain 
until  it  became  stagnant  and  offensive.  The 
condition  of  the  water  was  a  nuisance  interfer- 
ing with  Rosenthal  in  the  en  jovment  of  his  prop- 
erty, and  the  company  would  have  been  liable 
at  common  law  for  that  reason  if  the  water  had 
been  confined  to  its  right  of  wa^.  The  fact 
that  the  company  so  constructed  its  roadbed  as 
to  violate  the  statute  by  backing  the  water  over 
the  adjoining  land  aggravated  and  increased 
the  nuisance,  for  even  pure  water  thus  backed 
upon  his  lots  became  a  nuisance. 

The  case  before  us  is  not  within  the  rule 
of  law  imposing  upon  the  owner  the  duty  not 
to  permit  any  dangerous  excavation  to  remain 
on  his  own  land  so  near  a  street  or  highway 
as  to  injure  persons  who,  while  attempting  to 
follow  same,  may  by  mishap  fall  therein,  be- 
cause (1)  there  is  no  evidence  tending  to  show 
that  the  child  was  at  the  time  of  the  accident 
traveling  or  attempting  to  travel  the  path,  and 
such  duty  is  not  imposed  as  to  persons  who  ap- 
proach the  excavation  by  any  other  route;  and 
(2)  the  path  not  being  a  public  road,  bat 
merely  for  the  use  of  persons  going  to  and 
from  the  platform  on  business  connected  in 
some  way  with  the  company,  the  invitation  to 
use  it  would  probably  not  apply  to  the  child  in 
this  case,  and  therefore  the  law  did  not  impose 
the  duty  above  mentioned  on  the  railroad  as  to 
it;  such  duty  being  imposed  only  as  to  persona 
thus  invited  to  use  the  path. 

Being  of  opinion  that  the  court  of  civil  ap- 
peals did  not  err  in  reversing  and  remanding 
the  cause  on  the  ground  above  stated,  it  be- 
comes our  duty  under  the  statute  to  here  enter 
judgment  that  plaintiff  in  error  take  nothing 
by  his  suit,  which  b  accordingly  done. 
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*1.  There  ifl  no  law  in  Ibroe  In  this  state 
which  makes  it  incnmbent  upon  a 
Jud^^e  of  the  superior  court;  at  the  time  when 
Judgment  is  to  be  entered,  or  after  it  haa  been 
entered,  to  allow  or  order  a  Judicial  Inveati^ration 
oonceminfc  the  mental  condition  of  one  against 
whom  a  lawful  verdict  of  flruilty  has  been  rend- 
ered in  a  capital  case,  aod  who  has  thereby  be- 
come subject  to  the  penalty  of  death;  nor  in 

^HeadDotee  by  Cobb,  J. ^^ 

'SKJfTE.^IruanUy  after  the  enmmiition  of  a  criiminal 

act. 
I.  Effect;  QeneraUy. 
II.  Question  when  and  how  raised. 
IIL  Tett  of  tneanity  whi4ih  wQl  prevent  trial, 

IV.  Determination  at  to  eubmigeion  of  iMiM. 

a.  Doubt  as  to  sanity, 

b.  Boidenee  to  establish  dnubt, 

c.  jyiseretion  of  the  court  as  Uk 

V.  Disposition  of  the  issue. 

a.  How  tried;  generally, 

b.  Procedure  on  trial. 
ikVL  Effect  of  the  determination. 

VII.  Insanity  after  verdict 
Vm.  Insanity  after  judgmenL 

IX.  Appeals, 
2.  Effect  of  recovery. 

I.  Effect;  oeneraUy. 

The  inquiry  into  the  guilt  of  a  person  accused  of 
crime  must  be  postponed  where  he  Is  insane,  unttl 
such  time  as  he  shall  be  able  to  properly  model 
his  defense.    Frith*s  Case.  SS  How.  St.  Tr.  807. 

If  insanity  is  deemed  to  exist  at  the  time  of  the 
arraignment  of  a  person  accused  of  crime  counsel 
should  then  make  the  objection,  and  if  sustained 
the  person  should  be  excused  from  pleadmg  and 
the  proceeding  should  await  his  recovery.  State  v. 
Reed,  41  La.  Ann.  681. 

And  when  a  person  accused  of  crime  is  called 
upon  to  plead,  if  there  are  circumstances  that  sug- 
irest  that  he  Is  not  in  the  possession  of  his  reason 
there  should  be  an  inquiry  made  touching  his  san- 
ity at  that  time,  as  to  whether  he  is  in  a  situation 
of  mind  to  state  what  the  srrounds  of  defense  are. 
Friih's  Case,  22  How.  St.  Tr.  311. 

And  if  it  fe  found  that  he  fails  to  plead  by  the 
act  of  God  the  court  will  not  proceed  to  try  him. 
Com.  V.  Braley,  1  Mass.  108. 

The  rule  generally  stated  is  that  no  person  in  a 
state  of  insanity  should  be  tried,  sentenced,  or  ex- 
ecuted for  an  alleged  criminal  act.  Freeman  t. 
People,  4  Benio,  9.  47  Am.  Dec.  216:  State  v.  Reed, 
41  La.  Aon. 581.  And  see  TaflTe  v.  State,  23  Ark.  34; 
State  ▼.  Peacock.  60  N.  J.  L.  84:  United  Slates  v. 
Lancaster,  7  Biss.  440;  and  Kinloch^s  Case,  18  How. 
St.Tr.S»6.  infra. 

And  when  a  defendant  in  a  criminal  case  is  called 
for  trial  or  brought  up  for  Judgment,  If  there  is 
any  reason  to  sus|)ect  that  he  is  insane  the  question 
must  be  submitted  to  the  jury  either  of  the  regular 
panel  or  of  another  to  be  summoned  for  that  pur- 
pose. People  ▼.  Farrell,  81  Cal.  576;  Ley's  Case,  1 
Lewln,  a  C.  289. 

The  reason  why  an  insane  person  should  not  be 
tried  is  that  he  is  disabled  by  the  act  of  God  to  make 
a  Just  defense  if  he  has  one.  Freeman  v.  People,  4 
Denio,  9, 47  Am.  Dec.  216. 

And  the  Judge  is  authorlced  to  ingraft  upon  a 
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either  instance  is  a  refusal  by  such  Judge  to  enter 
upon  an  iuTestlgation  of  this  kind,  with  or  with- 
out the  aid  of  a  Jury,  a  denial  to  the  prisoner  of 
"due  process  of  law." 

8.  The  pro-  I  lonaof  the  Code  relating 
to  inqiileitloiifl  in  such  matters  are  sufficient- 
ly comprehensive  to  cover  all  cases  where  the 
aliened  insanity  l>eglns  at  any  time  after  the  ren- 
dition of  the  verdict  of  guilty. 

(March  12, 1897.) 

ERROR  to  the  Superior  Court   for  Twiggs 
County  to  review  a  judgment  refusing  to 
ezamioe  into  the  insanity  of  Elizabeth  Nobles 
who  bad  been  convicted  of  murder.     Affirmed. 
The  facts  are  stated  in  the  opinion. 

criminal  proceeding  In  his  court,  not  yet  dosed,  a 
proceeding  for  the  determination  as  to  the  present 
sanity  or  insanity  of  the  person  on  trial.  State,  ex 
reL  Chandler,  45  La.  Ann.  (06. 

Infinity  when  discovered  was  held  at  com- 
mon law  to  bar  any  further  steps  against  a  person 
accused  of  crime  at  whatever  stage  of  the  proceed- 
ing, and  it  was  always  competent  to  institute  an  in- 
quiry into  his  condition.  Underwood  v.  People,  82 
Mich.  1. 

The  rule  was  that  one  who  after  his  plea  and  be- 
fore his  trial  becomes  of  nonsane  memory  shall  not 
be  tried,  and  if  after  bis  trial  he  becomes  of  non- 
sane  memory  he  shall  not  receive  Judgment,  or  if 
after  Judgment  he  becomes  of  nonsane  memory 
his  execution  shall  be  spared,  as,  were  he  of  sane 
memory,  he  might  allege  something  in  stay  of 
Judgment  of  execution.  Rex  v.  Dyson,  7  Car.  A  P. 
8iD6;  Reg.  v.  Berry.  84  L.  T.  N.  8.  590,  L.  R.  1  Q.  B. 
DI  v.  447, 45  L.  J.  M.  C.  N*.  S.  123, 18  Cox,  C.  C.  189. 

And  2N.  Y.  Rev.  Stat.  097.  C  2,  providing  that  no 
Insane  person  can  be  tried,  sentenced  to  any  pun- 
ishment, or  punished  for  any  crime  or  offense 
while  he  continues  in  that  state,  is  in  strict  con- 
formity with  the  common-law  rule  on  the  subject. 
Freeman  v.  People,  4  Denio,  9,  47  Am.  Dec.  216. 

And  W.  Va.  Code.  chap.  ISO,  98  9.  10.  providing 
that  no  one  while  Insane  shall  be  tried  for  crime, 
and  if  the  court  sees  reasonable  ground  to  doubt 
his  sanity  the  trial  shall  be  suspended  until  a  Jury 
shall  inquire  of  such  sanity,  is  only  declaratory  of 
the  common  law.  State  v.  Harrison,  36  W.  Va. 
729, 18  L.  R.  A.  224. 

So,  Wis.  Rev.  Stat  6  4700,  providing  for  an  in- 
quisition where  there  is  probability  that  a  person 
accused  of  crime  is  insane  at  the  time  of  his  trial, 
and  thereby  incapacitated  to  act  for  himself,  to  de- 
termine whether  he  is  insane,  is  substantially  in 
affirmance  of  the  common-law  power  of  the  court, 
and  is  not  In  derogation  of  the  constitutional  pro- 
visions securing  to  the  accused  a  fair  and  impartial 
triaL  as  the  result  of  such  inquisition  can  have  no 
legal  effect  upon  the  main  issue.  French  v.  State, 
93  Wis.  325. 

And  H  construction  of  the  statutes  of  a  state  on 
this  subject  by  its  courts  of  last  resort  will  be  fol- 
lowed by  the  Federal  courts.  Nobles  v,  Georgia, 
168  n.  S.  898,  42  L.  ed.  —  (Advance  Sheets,  Dec.  15, 
1897,  p.  144).  Affirming  principal  case. 

An  Inquiry  as  to  the  present  sanity  of  -a  person 
accused  of  crime,  however,  is  based  rather  upon 
public  propriety  and  decency  than  upon  any  right 
of  the  person.  Carr  v.  State,  98  Ga.  89;  Spann  v. 
Stnte.  47  G a.  549. 

And  a  deaf  and  dumb  person  from  nativity  may 
be  arraigned  for  a  capital  offense  if  Intelligent  ques- 
tions can  be  conveyed  to  him  by  signs  and  symbols. 
King  V.Jones,  1  Leach,  C.  L.  189. 
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Jfr.  Marion  W.  Harris,  for  plaintiff  in 
error: 

Thouj2:h  a  man  be  compos  when  be  commits 
a  capital  crime,  yet  if  be  becomes  r.on  compos 
after,  be  aball  not  be  indicfed:  if  after  indict- 
ment, be  shall  not  be  convicted;  if  after  con- 
Tiction,  be  shall  not  receive  judgement:  if  after 
judgment,  be  shall  not  be  ordered  for  execu- 
tion; for  *'furiosvs  solo  furore  pvnitur"  and 
the  law  knows  not  but  be  might  have  offered 
some  reason,  if  in  his  senses,  to  have  stayed 
these  repective  proceedings. 

4  Bl.  Com.  395. 

Become  insane  after  conviction.  If,  after 
any  convict  shall  have  been  sentenced  to  the 
punishment  of  death,  he  shall  become  insane, 
the  sheriff  of  the  county,  with  coDCurrenee  and 
assistance  of  the  ordinary  thereof,  shall  sum- 


mon a  Jury  of  twelve  men  to  inquire  into  such 
insanity;  and  if  it  be  found,  by  the  inquisition 
of  such  jury,  that  such  convict  is  insane,  the 
sheriff  shall  suspend  the  execution  of  the  sen- 
tence directing  the  death  of  such  convict,  and 
make  report  of  the  said  inquisition  and  suspen- 
sion of  execution  to  the  presiding  judge  of  the 
district,  who  shall  cause  the  same  to  be  entered 
on  the  minutes  of  the  superior  court  of  the 
county  where  the  conviction  was  had. 

Georgia  Code  1882.  46»6. 

Lunatics,  how  disposed  of.  When  any  per- 
son shall,  after  conviction  of  a  capital  crime, 
become  insane,  and  shall  be  so  declared  in  ac- 
cordance with  the  provisions  of  §  4666  of  the 
Code,  it  shall  be  the  duty  of  the  judge  to  cer- 
tify the  fact,  and  the  said  convict  shall  be  re- 
ceived into  the  lunatic  asylum,  there  to  be 


And  the  fact  that  a  defendant  In  a  crimiDal  ac- 
tion was  insane  when  required  by  the  condition  of 
his  bail  t>oDd  to  plead  to  an  indictment,  and  bad 
been  taken  out  of  the  state  and  conflned  in  an  in- 
sane asylum  of  another  state  to  be  treated  for  his 
insanity,  is  do  defense  to  his  sureties  in  a  transac- 
tion on  the  bond.  Adler  v.  State,  36  Ark.  617, 37  Am. 
Hep.  48. 

II.  Question  when  and  how  raised. 

Where  at  any  stafre  of  the  trial  in  a  criminal 
prosecution  it  is  found  that  the  accused  has  not 
sufficient  intellect  to  understand  the  nature  of  the 
proceeding  asrainst  him,  the  Jury  should  bedis- 
obar^ed  and  the  person  detained  under  the  pro- 
visions of  ao  ft  40  Geo.  III.  chap.  94,  i  8.  Elefr.  v. 
Berry,34  L.  T.  N.  S.  600,  L.  1  Q.  a  Div.  447,  46  L. 
J,  M.  C.  N.  S.  123, 18  Ck)x,  C.  C.  189. 

If  the  court,  either  before  or  during  the  progress 
of  the  trial  of  a  prosecution  for  crime,  either  from 
observation  or  upon  susrgestion  of  counsel,  has 
facts  brouffht  to  its  attention  which  raise  a  doubt 
of  the  condition  of  the  defendant*s  mind  as  to 
sanity,  the  question  should  be  settled  before  the 
prosecution  is  continued.  State  v.  Peacock,  60  N. 
J.  L.84. 

And  if  at  any  time  a  doubt  arises  as  to  the  sanity 
of  a  person  accused  of  crime,  it  is  the  duty  of  the 
court  of  its  own  motion  to  suspend  the  trial  or  fur- 
ther proceedlnfrs  in  the  case  at  whatever  staere  the 
doubt  arises  until  the  question  of  sanity  is  deter, 
mined.   People  v.  Ah  Ylnflr,  42  Cal.  18. 

And  an  inquiry  as  to  the  mental  condition  of  a 
person  accused  of  a  crime  may  be  directed  upon 
suffffestlon  of  the  staters  attorney.  State,  ez  reL 
Chandler,  46  La.  Ann.  (MO. 

So,  if  a  person  Indicted  for  felony  stands  mute 
upon  bis  arraignment  the  court  may  instruct  the 
sheriff  to  return  a  jury  instanter  and  try  whether 
he  stands  mute  obstinately  or  by  the  visitation  of 
Ood,  and  if  they  find  that  he  stands  obstinately 
mute  sentence  may  be  pa.«sed  without  further  in- 
quiry.   King  V.  Mercier,  1  Leach,  C.  L.  188. 

And  where  a  smrgestion  of  the  insanity  of  a  per- 
son accused  of  crime  and  deemed  to  be  insane  Is 
not  made  at  the  arraignment,  the  objection  to  bis 
trial  may  be  made  at  any  time  iH-fore  the  com- 
mencement thereof;  and  if  suftaioed  the  trial  can- 
not proceed,  and  even  though  not  made  until  the 
trial  has  begun,  it  is  not  then  too  late  and  must  be 
considered  and  determined  in  some  way,  and  even 
after  conviction  it  may  be  inierpoeed  as  a  reason 
why  sentence  should  not  be  passed.  State  v.  Reed, 
41  La.  Ann.  581. 

And  a  Jury  may  be  Impaneled  by  the  direction 
of  the  court  to  try  and  determine  whether  a  person 
who  discovers  strong  marks  of  mental  derange- 
ment on  his  arraiimment  was  sane  or  not  though 
be  pleaded  not  guilty  to  the  indictment,  and  where 
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a  verdict  is  returned  that  he  was  not  of  sound 
memory  he  may  be  remanded  to  prison.  Com.  v- 
Hathaway,  18  Mass.  299. 

And  one  convicted  of  murder  on  arraignment 
and  plea  of  guilty,  and  whose  sanity  at  the  time  of 
the  plea  was  subsequently  made  one  of  the  grounds 
for  a  motion  for  a  new  trial,  may  properly  be  rear- 
raigned  where  upon  the  case  being  again  called  for 
trial  he  requested  permission  to  enter  a  plea  of  not 
guilty.    Shaw  v.  State.  82  Tex.  Crim.  Rep.  156. 

So,  counsel  for  the  defendant  In  a  criminal  case 
cannot  waive  an  inquiry  as  to  his  clients  sanity 
where  a  doubt  exists.  People  v.  Ah  Ting,  4d 
Cal.  18. 

And  a  person  accused  ef  crime  who  is  insane  at 
the  time  of  his  trial  and  Incompetent  to  conduct 
his  own  defense  is  Incompetent  to  waive  his  rights. 
State  V.  Patren,  10  La.  Ann.  299. 68  Am.  Dec.  504. 

And  where  a  bill  has  been  found  against  an  in- 
sane person  for  murder,  and  he  has  been  removed 
by  order  of  the  secretary  of  state  to  tho county 
lunatic  asylum,  the  court  will  neverthelees  require 
that  he  he  brought  up  and  bis  alleged  insanity  in- 
quired Into  by  a  Jury,  though  the  governor  of  the 
asylum  had  made  an  affidavit  that  be  was  in  a  help- 
'ess  state  of  insanity,  unless  it  be  shown  that  it 
would  be  dangerous  to  bring  him  into  court,  in 
which  case  the  court  will  allow  the  wltnes«es  their 
costs  and  bind  them  over  to  appear  when  called 
upon.    Queen  v.  Dwerryhouse,  2  Cox,  C.  C.  446L 

The  New  York  statutes  contemplate  two  cases  io 
which  a  commission  may  be  appointed,  first,  after 
a  plea  on  the  merltsand  before  trial  to  determine 
his  mental  condition  at  the  time  of  the  commission 
of  the  crime,  and  second,  when  a  person  in  confine- 
ment under  an  indictment,  whether  l>efore  or  after 
conviction,  appears  to  be  Insane,  to  determme  his 
mental  condition  at  the  time  of  the  examination. 
People  V.  McBtvaine,  125  N.  Y.  696. 

But  the  plea  or  suggestion  in  a  criminal  prosecu- 
tion that  the  person  is  now  insane  cannot  be  mad» 
under  the  Pennsylvania  statute  providing  that  if 
upon  the  trial  the  accused  shall  appear  to  the  Jury 
to  l)e  a  lunatic  the  court  shall  order  him  into  strict 
custody,  where  it  was  presented  after  a  plea  of  not 
guilty  had  been  entered  of  record  and  the  Jury  had 
been  sworn  upon  the  merits  of  the  case,  and  the 
prisoner  was  placed  in  Jeopardy.  Com.  v.  Taylor, 
lePhilH.  439. 

And  evidence  that  a  person  accused  of  crime  is 
insane  should  be  introduced  at  the  time  of  the 
plea  bearing  upon  that  issue  where  it  was  known 
to  counsel  at  the  time  of  the  trial,  and  in  such  case 
a  new  trial  will  not  be  granted  on  the  ground  of 
insanity  under  a  statute  providing  that  sanity  must 
be  snown  t)etore  conviction.  Burton  v.  State,  8$ 
Tex.  Crim.  Rep.  188. 

A  person  accused  of  crime  who  has  pleaded  guiltj 
to  the  charge  on  arraignment,  however,  should  li* 
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■afely  and  securely  kept  and  treated  as  other 
adjudged  insane  persona. 

Code  18S2,  4866  (a). 

The  tribunal  established  by  said  g  4666  was 
not  a  judicial  tribunal,  and  did  not  afford 
"due  process  of  law'*  for  the  determination  of 
the  issue  presented. 

By  the  settled  principles  of  the  common  law 
the  ascertainment  of  the  fact  of  insanity  or 
sanity  at  any  stage  of  the  proceedings,  in  the 
course  of  a  legarinvestigation,  was  a  function 
of  the  trial  court. 

By  the  common  law,  at  any  stage  of  a  crim- 
inal case,  and  especially  in  capital  cases, 
whether  before  indictment,  upon  arraignment, 
during  trial,  at  verdict,  prior  to  judgment,  or 
even  in  the  shadow  of  the  gallows,  the  proper 
suggestion  of  the  present,  existing  insanity  of 


the  defendant  as  an  immunity  from  further 
proceedings  against  him  as  long  as  his  malady 
continued,  and  also  a  trial  in  some  way  of  the 
issue  tendered  at  these  respective  stages,  waa 
his  legal  right  and  waa  not  extended  as  a  mere 
matter  of  judicial  grace.  In  doubtful  cases 
the  issue  was  always  submitted  to  a  jury. 

4  BI.  Com.  24,  25,  896;  1  Hale,  P.  C.  84,  85; 
Friih's  Ca9e,  22  How.  St.  Tr.  pp.  810, 817, 318; 
Qveen  v.  Ooode,  7  Ad.  &  EI.  536  and  notes; 
Queen  v.  Dwerryhaiue,  2  Cox.  C.  C.  446;  Carr, 
Trial  of  Lunatics,  p.  85:  Bus  well.  Insanity, 
pp.  455,  457.  461  et  seg,;  Clark,  Crim.  L.  149; 
Bishop,  New  Crim.  Froc.  666,  667;  Russell, 
Crimes;  ChHty,  Crim.  L.  761;  Freeman  ▼. 
PeopU,  4  Denio,  20,  47  Am.  Dec.  216;  Har- 
graves.  State  Tr.  205. 

The  common-law  rule  and  its  methods  of 


permitted  to  withdraw  that  plea  where  there  is 
evldenoe  sutBcient  to  raise  a  doubt  reepectiofr  the 
condition  of  his  mind  at  the  time  iie  Interposed  It. 
People  V.  Soott,  SOOsl.  341.. 

The  yrand  Jury  has  no  authority  to  iifnore  a  bill 
for  murder  on  the  around  of  iDsaDlty,  though  it 
appear  clearly  from  the  testimony  that  the  accused 
was  in  fact  Insane;  it  is  tbeir  duty  to  find  a  bill  if 
they  believe  the  acts  done  were  such  as  would  have 
amounted  to  murder  if  done  by  a  person  of  sound 
mind  so  as  to  enable  the  oourt  to  order  the  deten- 
tion of  the  party  duringr  the  pleasure  of  the  Queen 
on  arraignment  or  trial  under  80  ft  40  Gleo.  IIL 
chap.  94,  M  1,  S.  Be^.  ▼.  Hodges,  8  Oar,  ft  P. 
19& 

And  a  person  indicted  for  felony  who  is  enlarged 
on  ball  to  answer  Is  not  in  conflnemeot  within  the 
meaning  of  that  term  as  used  in  Ala.  Rev.  Code, 
{ 1C<S0,  authorizing  the  circuit  judge  in  certain  cases 
to  order  an  inquiry  as  to  the  sanity  of  persons  in 
confinement  under  Indictment  and  direct  tbetr  re- 
moval to  an  Insane  asylum.  Ex  parte  Trice,  88 
Ala.  518. 

Present  Insanity  at  the  time  of  the  trial  of  an  In- 
dictment for  homicide  must  be  specially  pleaded  in 
Tennessee,  however,  and  cannot  be  established  like 
insanity  at  the  time  of  the  commission  of  the  act 
under  a  plea  of  not  guilty.  Green  v.  State,  88 
Tenn.614. 

And  the  defense  of  insanity  cannot  be  put  in 
under  Ga.  Code,  11 4673,  4299.  providing  therefor  In 
case  of  mental  derangement  existing  at  the  time  of 
the  trial  without  an  averment  of  the  existence  of  a 
diseased  condition  of  the  mind  at  that  time.  Dan- 
f  orth  V.  State,  75  Ga.  614.  68  Am.  Rep.  480. 

And  a  plea  of  insanity  provided  for  in  Irw1n*s 
Ga.  Code,  9  4234,  is  in  Its  nature  a  plea  for  the  pur- 
pose of  preventing  a  trial  on  the  merits,  and 
though  it  may  cover  Insanity  at  the  time  of  the 
act  its  essence  is  that  the  person  Is  Insane  at  the 
time  of  the  trial,  and  it  must  contain  that  alle- 
gation.   Long  V.  State,  88  Ga.  491. 

It  has  always  been  the  practice  In  Georgia  where 
insanity  at  the  time  of  the  trial  Is  Insisted  upon  In 
a  criminal  prosecution  to  file  a  special  plea  to  that 
effect  and  try  such  plea  by  a  special  Jury.  Fogarty 
T.  State,  80 Ga.  460. 

And  a  Judgment  of  a  circuit  Judge  on  an  inquiry 
as  to  the  sanity  of  a  prisoner  in  confinement  under 
Indictment,  under  the  provisions  of  Ala.  Rev.  Code, 
fi  1060,  providing  therefor,  is  invalid  and  a  nullity 
unless  notice  was  given  to  the  person  affected  by 
the  proceeding  and  the  record  recites  the  existence 
of  every  fact  upon  which  Jurisdiction  Is  based.  Ex 
parte  Trice,  68  Ala.  540. 

The  better  opinion  has  been  stated  to  be,  bow- 
ever,  that  the  objection  of  present  insanity  in  a 
criminal  prosecution  requives  no  formal  pleading, 
bnt  may  bn  presented  orally,  and  the  oourt  may 
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raise  it  on  Its  own  suggestion.    State  v.  Reed,  41 
La.  Ann.  681. 

Michigan  Laws  3878,  act  188,  providing  for  the 
confinement  in  the  insane  asylum  of  the  state's 
prison  of  persons  acquitted  of  murder  or  other  high 
crimes  on  the  ground  of  insanlgy  until  discharged 
by  the  governor  on  receipt  of  the  certificate  of  the 
circuit  Judge  of  the  circuit  where  the  trial  was  had, 
and  the  medical  superintendent  of  the  state  insane 
asylum,  upon  an  examination  made  by  him  after 
being  summoned  for  that  purpose  by  the  prison 
inspectors,  that  the  person  is  no  longer  insane, 
leaving  the  Inspectors  free  to  act  or  not  as  they  see 
fit,  and  making  no  provision  by  which  any  of  the 
parties  could  be  oompelled  to  act,  leaves  the 
liberty  of  the  person  confined  to  depend  upon  the 
uncontrolled  pleasure  of  the  inspectors,  and  is  un- 
constitutional in  falling  to  furnish  means  for  the 
enforcement  of  the  remedy  provided,  and  is  in 
violation  of  safeguards  against  restraints  of  per- 
sonal liberty  without  due  process  of  law.  Under* 
wood  V.  People,  88  Biich.  1, 20  Am.  Rep.  688,  i 

I 

in.  Teet  of  ineanity  which  vHU  prevent  iriak 

The  test  of  insanity  which  will  prevent  a  trial  in 
a  criminal  action  is  whether  the  person  Is  mentally 
competent  to  make  a  rational  defense.  Freeman 
V.  People,  4  Denio,  9, 47  Am.  Dea  216;  Guagando  v. 
State,  41  Tex.  626. 

And  the  question  upon  an  Inquiry  as  to  the  pres- 
ent sanity  or  Insanity  of  the  person  accused  of 
crime  is.  Is  he  sane  enough  to  present  to  counsel 
the  facts  which  ought  to  be  stated  and  presented 
to  the  Jury  upon  his  trial?  State  v.  O^Grady,  8 
Ohio  Legal  News,  187:  Frith*8  Case,  22  How.  St.  Tr. 
811. 

Upon  the  trial  of  such  an  issue  the  Jury  is  to  con- 
sider whether  he  had  sufficient  Intellect!^  compre- 
hend the  course  of  the  prooeedlng  so  as  to  make  a 
proper  defense,  to  challenge  any  Juror  that  he 
might  wish  to  object  to,  and  to  compehend  the  de- 
rails of  the  evidence.  Rex  v.  Pritchard,  7  Car.  ft  P. 
808. 

The  knowledge  of  right  and  wrong  as  a  test  of 
Insanity  does  not  apply  to  a  collateral  proceeding 
to  ascertain  the  mental  capacity  of  a  person  about 
to  be  put  on  trial  for  a  criminal  act.  Freeman  v. 
People,  4  Denio,  9,  47  Am.  Dec  216. 

And  a  person  who  by  reason  of  insanity  is  unable 
to  comprehend  his  position  and  to  make  his  defense 
cannot  lie  placed  upon  trial  for  a  criminal  act. 
8tate  V.  Peacock.  60  N.  J.  L.  84;  United  Suites  v. 
Lancaster,  7  Hiss.  440. 

And  one  who  has  not  Intelligence  enough  to  un- 
derstand the  nature  of  the  proceedings  against  her 
in  a  criminal  prosecution  ought  to  be  found  not 
sane  on  a  preliminary  proceeding  as  to  present 
sanity.    Rex  v.  Dyson,  7  Car.  ft  P.  805;  Beg.  v. 
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application  have  been  incorporated  into  the 
state  systems. 

Freeman  v.  People,  4  Denio,  9,  47  Am.  Dec. 
216;  Carr,  Trial  of  Lunatics,  pp.  85.  89,  45, 
93,  note  2;  Crocker  v.  State,  60  Wis.  556;  State  v. 
Vann,  84  N.  C.  728;  State  v.  Peacock,  50  N.  J. 
L.  34;  People  Y.  Farrell.Sl  Cal.576;  Ovogando 
V.  StaU,  41  Tex.  628:  Com,  ▼.  Buccieri,  153  Pa. 
535;  State,  ex  rel.  Ohandier,  45  La.  Ann.  696; 
Grvber  v.  State,  3  W.  Va.  699. 

In  Georgia  the  common-law  method  was  in- 
tended to  apply  till  after  sentence. 

When  at  the  stage  beyond  judgment,  the 
codifiers  lopped  off  this  function  from  the  trial 
court,  it  was  their  duty  to  intrust  it  to  a  sub- 
stitute competent   to   exercise  the  function. 


Hence  the  common- law  method  was  properly 
invoked  even  after  sentence,  and  its  denial  was 
a  denial  of  due  process  of  the  law. 

Spa7in  V.  State,  47  Ga.  549;  Carr  v.  State,  96 
Ga.  89;  Hurtado  v.  California,  110  U.  8.  516, 
28  L.  ed.  232. 

The  test  is,  not  that  the  citizen's  right  may 
be  obtained  by  the  method  established,  but 
that  the  method  shall  insure  those  rights. 

State  V.  Billings.  55  Minn.  467;  Broion  v. 
Letee  Comrt.  50  Miss.  468;  Cliicago,  B.  <k  Q.  R, 
Co.  V.  C/ticago,  166  U.  8.  287,  41  L.  ed.  985. 

Since  the  right  to  set  up  insanity  both  before 
and  after  judgment,  and  the  immunity  from 
judgment  m  the  one  case  and  execution  in  the 
other  which  its  successful  establishment  would 


Berry,  84  L.  T.  N.  S.  &Q0,  L.  H.  1  Q.  B.  Dlv.  447,  45  L. 
J.  M.  C.  N,  S.  128, 18  Cox,  C.  C.  189.      • 

No  person  should  be  tried  for  a  felony  w  ben  he  has 
not  reason  enough  to  appreciate  his  peril  or  to  act 
advisedly  with  his  oounsel  In  suggrefltlnflr  to  them 
such  facts  as  would  break  the  force  of  the  prose- 
cuting evidence,  and  introduce  such  exculpatory 
proof  as  his  oa8% would  warrant.  TafTe  v.  State, 
28  Ark.  84. 

And  a  conviction  against  a  person  accused  of 
crime  who  is  found  guilty  on  the  evidence,  but 
that  he  was  not  capable  of  understanding,  and  had 
not  as  a  fact  understood,  the  nature  of  the  pro- 
ceedings against  him,  cannot  be  sustained.  Beg. 
V.  Berry,  84  L.  T.  N.  S.  fiOO,  L.  K.  1  Q.  B.  Div.  447,  46 
L.  J,  M.  C.  N.  8. 128. 13  Cox,  C.  C.  189. 

A  person  arraigned  for  crime  who  is  capable  of 
understanding  the  nature  and  object  of  the  pro- 
ceedings going  on  against  him,  and  who  rightly 
comprehends  his  own  condition  in  reference  to 
such  proceeding,  and  can  conduct  his  defense  in  a 
rational  manner,  however,  is  to  be  deemed  sane  lor 
the  purposes  of  being  trled,although  on  some  other 
subjects  bis  mind  may  be  deranged  or  unsound. 
Freeman  v.  People,  4  Denio,  9,  47  Am.  Dec.  216. 

8o.  a  person  should  not  be  tried  or  convicted  for 
felony  when  he  was  so  intoxicated  that  he  had  not 
reason  enough  to  appreciate  his  peril  or  act  ad- 
visedly, and  was  not  able  to  understand  the  facts 
of  his  case,  and  could  not  communicate  with  his 
counsel  with  intelligence  in  suggesting  to  them 
such  facts  as  would  break  the  force  of  the  prose- 
outing  evidence  and  in  adducing  such  exculpatory 
proof  as  his  case  would  warrant.  Taffe  v.  State,  2S 
Ark.  84. 

The  Jury  In  a  preliminary  proceeding  to  deter- 
mine as  to  present  sanity  or  insanity,  under  2  N. 
T.  Bev.  Stat  097,  6  2,  providing  that  no  act  by  a 
person  in  a  state  of  insanity  can  be  punished  as  an 
offense,  and  no  Insane  person  can  be  tried  or  sen- 
tenced to  any  punishment  or  be  punished  for  any 
crime  or  offense  while  he  continues  in  that  state, 
must  be  satisfied  that  the  person^s  mind  is  in  such 
a  state  of  unsoundness  or  disease  as  to  exempt  him 
from  responsibility,  and  not  merely  that  he  was  so 
Intlrm  as  to  render  him  incapable  of  managing  his 
own  affairs.    People  v.  Kleim,  1  Edm.  Sel.  Cas.  13. 

TV.  Determination  <u  to  BubmisaUm  of  issue, 

a.  Doubt  08  to  fanity. 

The  court  cannot  find  a  person  accused  of  crime 
to  be  insane  as  that  is  a  matter  of  fact  to  be  found 
by  the  Jury,  but  if  upon  arraignment  It  has  reason 
to  think  him  insane,  or  even  has  doubt  upon  that 
subject,  it  may  order  an  inquest  for  the  purpose  of 
trying  that  question;  an'i  if  it  finds  him  insane  it 
may  order  him  Into  custody  tol)ekept1n  conform- 
ity to  the  statute,  so  long  as  he  shall  continue  of 
unsound  mind.  Webber  v.  Com.  119  Pa.  223. 

Where  there  is  a  doubt  of  the  sanity  of  a  person 
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accused  of  crime  he  must  not  be  put  upon  biatrial, 
but  a  Jury  must  be  Impaneled  to  try  the  fact. 
Ley^s  Case,  1  Lewin,  C.  C.  289. 

And  It  is  the  duty  of  the  court  to  suspend  the 
trial  of  a  criminal  prosecution  and  impanel  a  jury 
to  inquire  into  the  question  when  there  is  reason- 
able ground  for  doubt  df  the  sanity  of  the  accused. 
G ruber  r.  State,  8  W.  Va.  609. 

The  court,  upon  an  application  for  a  preliminary 
inquiry  as  to  the  sanity  of  a  person  accused  of 
crime,  may  bear  the  testimony  offered,  and  If, 
after  hearing  lt,'lt  entertains  a  doubt  as  to  tbe 
present  sanity  of  the  prisoner.  It  is  its  duty  to 
award  an  inquest  for  the  trial  of  that  fact  before 
any  other  proceedings  are  had.  Webber  t.  Com. 
119  Pa.  228. 

Tbe  court  must  see  reasonable  ground  to  doubt 
the  sanity  of  a  person  about  to  be  tried  for  felony, 
however,  l)efore  impaneling  a  Jury  to  inquire  as  to 
his  sanity.  State  v.  Harrison,  88  W.  Va.  729, 18  L. 
R.  A.  124. 

It  is  only  In  case  of  doubt  as  to  the  present  ean- 
ity  of  a  person  accused  of  crime  upon  arraignment, 
that  a  preliminary  Inquiry  as  to  such  sanity  Is  to 
be  ordered.    Webber  v.  Com.  119  Pa.  228. 

And  where  the  Judge  in  a  criminal  prosecution 
has  no  doubt  of  the  prisoner's  present  sanity  he  is 
not  bound  to  order  an  inquest,  and  would  not  be 
Justified  in  doing  so.    Webber  v.  Com.  119  Pa.  223. 

And  it  is  only  when  the  necessity  of  an  examina- 
tion Is  specially  made  to  appear  to  the  court  In 
which  the  Indictment  Is  pending  that  It  is  bound 
to  order  an  examination  under  the  provisions  of 
N.  Y.  Code  Crim.  Proc.  •  658,  that  if  a  defendant  in 
confinement  under  indictment  appears  at  any  time 
before  or  after  conviction  to  be  insane,  the 
court  in  which  the  indictment  is  pending,  unless 
the  defendant  Is  under  sentence  of  death,  may  ap- 
point a  commission  to  examine  him  and  report  to 
the  court  as  to  bis  sanity  at  the  time  of  tbe  ex- 
amination.   People  V.  McElvaine.  135  K.  Y.  506L 

The  court  In  a  criminal  prosecution  is  not  bound 
to  stop  or  Justified  in  arresting  the  progress  of  the 
trial  upon  the  mere  suggestion  of  insanity,  in  the 
absence  of  any  substantial  evidence  of  the  exist- 
ence of  a  degree  of  mental  disorder  which  would 
unfit  the  accused  from  conducting  his  cause  or  in- 
structing his  counsel.  State  v.  JPeacock,  50  K.  J. 
L.d4. 

And  neither  tbe  assertion  of  the  prisoner  nor  bis 
counsel  that  he  is  insane,  nor  tbe  production  of 
affidavits,  nor  the  entry  of  a  plea  of  present  insan- 
ity upon  the  record  in  a  criminal  prosecution,  can. 
of  itself  alone,  suffice  to  produce  the  state  of  doubt 
which  is  a  necessary  prerequisite  to  tbe  order  of  an 
Inquiry.    Webber  v.  Com.  119  Pa.  228. 

And  evidence  of  mere  Incapacity  to  understand 
and  comprehend  all  bis  legal  rights,  and  to  make 
known  in  the  most  distinct  and  intelligent  manner 
to  his  counsel  ail  the  facts  material  to  his  defense 
is  not  sufllcient  to  warrant  a  reasonable  doubt  as 
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afford,  was  a  fuDdamental  and  inaticDable 
rigbt  of  the  prisoner  at  common  law.  then  the 
holdine:  that  there  was  no  such  right  in  Eliza- 
beth Nobles  and  no  duty  upon  the  judge  of 
Twiggs  superior  court  to  allow  it,  was  not 
oolv  a  denial  of  due  process  of  law,  but  a  de 
nial  and  an  abridgment  of  her  rights,  privi- 
leges, and  immunities  as  a  citizen  of  the  United 
States,  which  the  states  are  inhibited  to  do. 

14  Am.  U.  S.  Const.  §  1;  Freeman  v.  People, 
4  Denio.  9.  47  Am.  Dec.  216. 

The  ri^ht  to  set  up  insanity  is  inalienable, 
and  is,  by  implication,  part  of  the  bill  of 
rights 

Carr,  Trial  of  Lunatics,  p.  44,  note  1,  and 
citations.   70;  Jie  Spies,  128  U.  6.  181,  151- 


158,  166,  180,  181,  81  L.  ed.  80,  86,  90,  91; 
Landon's  Const.  History,  pp.   102,  294-296; 
BaU  V.  United  States.  140  U.  8.  119,  129-131, 
85  L.  ed.  877.  392:  Sekwdb  v.  herggren,  148  U 
S.  442,  448,  86  L.  ed.  218,  223. 

Messrs,  Glenn  is  Ronntree  also  for  plain 
tifif  in  error. 

Messrs,  J.  H.  Terrell,  Attorney  (General, 
and  Tom  Eason*  for  the  State: 

Neither  the  Constitution  of  the  United  States 
nor  of  the  state  of  Georgia  guarantees  to  a  per- 
son convicted  of  crime  who  may  tiiereafter  be- 
come insane  the  right  to  have  judicially  deter- 
mined the  question  of  sanity. 

At  common  law  the  stay  of  the  execution  de- 
pends on  the  discretion  of  the  judge. 


to  his  sanity  upon  which  an  inquiry  into  the  men- 
tal  coodition  of  a  person  accused  of  crime  must  be 
Instituted,  uoder  Iowa  Rev.  1800.  H  6015,  90i9.  A 
doubt  must  be  raised  whether  at  the  time  there  is 
such  mental  impairment,  either  from  Idiocy,  in- 
MiDitT,  or  the  like,  as  to  render  it  probable  that  tbe 
prisoner  cannot,  as  far  as  devolves  upon  bim,  have 
a  fulL  fair,  and  impartial  truU.  State  v.  Arnold,  12 
Iowa.  479. 

So.  where  a  defendant  in  a  criminal  action,  once 
f  cund  insane  at  the  time  of  his  proposed  trial,  is 
called  for  trial  a  second  time,  if  there  \&  any  doubt 
ae  to  his  sanity  the  court  roust  proceed  as  at  first, 
and  try  the  question  of  insanity  anew,  and  so  on 
until  the  end,  as  often  as  occasion  may  require. 
People  V.  Farreli,  81  Cal.  576. 

Tbe  existence  of  a  doubt  as  to  the  present  sanity 
of  a  person  accused  of  crime  is  a  matter  which 
from  the  necessity  of  tbe  cB»b  can  only  be  deter- 
mined by  the  court  itself.    Webber  v.  Com.  110  Pa. 


And  it  Is  the  duty  of  the  court  in  a  criminal 
prosecution  when  the  subject  Is  brouirbt  to  its  at- 
tention by  responsible  parties  to  Itself  make  a  suf- 
ficient Inspection  and  examination  to  determine 
whether  an  application  for  a  commission  to  ascer- 
tain whether  the  accused  is  insane  is  made  in  good 
faith  and  upon  plausible  grounds,  and  the  appar- 
ent facts  thus  discovered  are  made  the  condition 
of  the  right  of  tbe  court  to  institute  the  statutory 
Inquisition.    People  v.  MuElvaino.  1S5  N.  T.  5fl6. 

The  jurisdiction  given  by  Ala.  Rev.  Code,  S  1060, 
to  tbe  circuit  judge  in  certain  cases  to  order  an  in- 
quiry as  to  the  sanity  of  prisoners  in  confinement 
uiMler  indictment  vests  in  the  judge,  and  not  in  the 
court.    i2r  parte  Trice,  68  Ala.  546. 

b.  Evidence  to  establiiih  dovbL 

9 

In  determining  whether  a  reasonable  doubt  exists 
as  to  the  sanity  of  a  person  accused  of  crime  l)ef  ore 
impaneling  a  jury  to  make  tbe  inquiry  the  court  is 
not  limited  to  the  case  made  for  the  prisoner,  but 
may  in  its  discretion  investigate  the  matter 
thoroughly  and  take  into  consideration  all  tbe  cir- 
cumstances.   State  V.  Arnold.  12  Iowa.  479. 

And  it  may  inspect  and  examine  bim  and  consid- 
er his  actions  and  demeanor  and  read  afDdavits  and 
inquire  of  physicians  and  others  touching  his  then 
mental  condition,  for  the  purpose  of  determining 
what  action  to  take.  State  v.  Harrison,  86  W.  Va. 
T».  18  L.  K.  A.  2S4. 

And  a  personal  Inspection  of  the  prisoner,  or  an 
examination  of  him,  whether  public  or  private,  or 
inquiry  from  an  attending  physician  or  those 
around  the  accused  who  have  means  of  knowledge, 
or  any  other  tes'tlroony  which  may  contribute  to 
tbe  creation  of  a  doubt  In  the  mind  of  the  judge, 
may  be  resorted  to  in  a  criminal  prosecution  to  de- 
termine as  to  tbe  existence  of  such  a  doubt  as  to 
tbe  sanity  of  the  aoonsed.  Webber  v.  Ooul  110 
Pa.  223. 
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And  If  from  the  appearance  and  conduct  of  a 
person  accused  of  crime  when  called  upon  to  plead 
there  is  reason  to  believe  that  he  is  insane  the 
court  should  institute  a  preliminary  proccding  to 
ascertain  his  insanity.    Jones  v.  Stare.  13  Ala.  158. 

But  where  a  prisoner  on  t)eing  called  upon  to 
plead  stands  mute  and  exhibits  symptoms  of  in- 
sanity which  the  prosecution  claims  to  be  feigned, 
and  a  jury  is  Impaneled  under  88  &  40  Geo.  ITI. 
chap.  94,  •  2,  to  try  his  sanity.  It  Is  the  duty  of  the 
prosecution  to  lay  evidence  before  the  jury  from 
which  the  court  may  ascertain  tbe  truth  of  the 
matter,  and  then  counsel  for  the  prisoner  may  call 
witnesses  to  rebut  any  inference  of  artifice  or  de- 
sign. Reg.  V.  Davles,  6  Cox,  C  C  828, 8  Car.  A  K. 
828. 

And  where  the  prosecution  in  a  criminal  action 
does  not  adduce  evidence  in  a  proceeding  to  ascer- 
tain the  sanity  of  the  accused  under  that  statute 
the  judge  will  Interfere  to  ascertain  the  truth  by 
examining  the  officers  of  the  prison,  and  may 
postpone  tbe  trial  Independently  of  the  statute 
until  tbe  next  assizes.  Beg.  v.  Davles,  6  Cox,  CL 
C.826,8Car.  ft  K.  828. 

0.  Dlscreii4m  of  the  court  as  to. 

The  general  rule  is  that  tbe  judge  in  a  criminal 
prosecution  In  which  the  present  Insanity  of  the 
accused  Is  suggested  may  call  an  inquisition  or  not 
at  his  pleasure.    Spann  v.  State,  47  Oa.  549. 

Whether  a  preliminary  proceeding  shall  be  in- 
stituted to  ascertain  as  to  tbe  sanity  of  a  person 
accused  of  crime  must  l>e  left  to  the  sound  discre- 
tion of  the  court,  and  if  the  prisoner  pleads  to  tbe 
indictment,  the  omission  of  the  court  to  institute 
such  an  inquiry  cannot  be  assigned  as  error,  though 
there  may  be  considerable  ground  for  the  belief 
that  the  prisoner  was  insane  at  the  time  of  the 
trial.    Jones  v.  State.  18  Ala.  153. 

And  tbe  decision  of  a  trial  court  on  tbe  'question 
of  the  propriety  of  impaneling  a  jury  to  inquire  as 
to  the  sanity  of  a  person  accused  of  crime,  prelim- 
inary to  his  trial  for  the  criminal  act.  will  not  be 
reversed  on  appeal  unless  it  manifestly  appears 
that  the  decision  was  wrong  or  that  the  discretion 
of  the  court  was  abused.  State  v.  Harrison,  86  W. 
Va.  TiiO,  18  L.  R.  A.  224. 

So,  refusal  of  the  judge  In  a  criminal  prosecu- 
tion to  order  a  jury  to  inquire  as  to  the  sanity  of 
the  accused  upon  a  mere  suggestion  of  present  In- 
sanity, or  even  when  supported  by  affidavit,  is  not 
an  abuse  of  discretion  where  he  is  satisfied  that  tbe 
accused  is  fe'gning  insanity  to  avoid  a  trial,  and  la 
competent  to  make  a  proper  defense.  State  t. 
Harrison,  86  W.  Va.  729. 18  L.  R.  A.  224. 

And  a  Judgment  of  conviction  in  a  criminal 
prosecution  will  not  be  reversed  on  appeal  because 
of  a  refusal  to  grant  a  preliminary  Inquest  as  to  the 
present  sanity  of  the  accused  for  the  mere  pur- 
pose that  the  prisoner  may  be  then  arraigned  to 
plead  his  insanity,  where  tbe  question  as  to  hfa 
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1  Hale,  P.  C.  870:  4  Bl.  Com.  805;  1  Hawk. 
P.  C.  8;  Bmdt  v.  StaU,  Mart.  &  Y.  148,  17 
Am.  Dec.  795;  Jone»  v.  State,  18  Ala.  158; 
Laro9  V.  Ckm.  84  Pa.  200;  Carr,  Trial  of  Lu- 
natics, 87;  8pann  v.  State,  47  Ga.  551. 

The  right  of  review  or  the  right  of  appeal 
to  a  hiffher  court  is  not  a  matter  of  abBolute 
right.  ^ 

MeKane  v.  Durston,  158  U.  8.  684.  38  L.  ed. 
867;  Quma  ▼.  Tiernan,  148  U.  8.  657,  87  L. 
ed.  590. 

Due  process  of  law  does  not  require  an  in- 
dictment by  a  grand  jury  if  the  Constitution 
of  the  state  authorizes  prosecution  by  informa- 
tion. 

McNuliy  T.  CaUf(yrnia,  149  U.  S.  645,  87  L. 


ed.  882;  Hurtado  v.  California,  110  U.  S.  516, 
28  L.  ed.  232;  Dent  v.  West  Virginia,  129  U.  8. 
114,  82  L.  ed.  623;  Duncan  v.  McCall,  139  U. 
8.  449.  85  L.  ed.  219;  Duncaa  v.  Missouri,  153 
U.  8.  877.  38  L.  ed.  485. 

As  to  the  manner  of  dealing  with  insane  con- 
victs under  sentence  of  death,  see  Carr,  Trial 
of  Lunatics,  pp.  74,  76,  78,  80. 

Cobb,  J.,  delivered  the  opinion  of  the  court: 
At  a  special  term  of  the  superior  court  of 
Twiggs  county  in  July.  1895,  Elizabeth  No- 
bles was  tried  for  the  offense  of  murder,  and, 
upon  conviction,  was  sentenced  to  death.  The 
sentence  "having  been  legally  suspended  and 
superseded  by  the  order  of  the  court,  the  case 


'sanity  at  the  time  of  the  oommlssion  of  the  act  and 
at  the  time  of  the  trial  was  determined  against  bim 
on  such  trial.    Webber  v.  Com.  119  Pa.  238. 

And  refusal  to  permit  a  plea  of  notfrultty  to  be 
witbdrawn  in  order  to  determine  the  question  of 
the  person^s  present  insanity,  where  eight  days 
after  the  plea  a  Jury  was  caUed  aad  the  prisoner 
exercised  bis  ri^rht  of  cballenKO  and  permitted 
them  to  be  sworn,  is  not  error  where  the  judge  told 
the  Jury  that  if  tbey  should  flod  the  prisoner  to  be 
insane  during  the  trial  but  not  at  the  commission 
of  the  crime  they  might  say  so  in  their  verdict,  and 
then  the  court  would  either  delay  Judgment  or 
stay  execution.    Taylor  v.  Com.  109  Pa.  268. 

So,  the  provision  of  N.  T.  Code  Civ.  Proc.  i  669, 
that  when  a  defendant  pleads  insanity  the  court  In 
which  the  indictment  is  pending,  instead  of  pro- 
ceeding with  the  trial  of  the  indictment,  may  ap- 
point a  commission  of  not  more  than  three  disin- 
terested persons  to  examine  him  and  report  to  the 
court  as  to  bis  sanity  at  the  time  of  the  commission 
of  the  crime,  is  not  mandatory,  but  invests  the  trial 
Judge  with  a  discretion  to  appoint  a  commissioner 
or  not,  as  in  the  exercise  of  his  Judgment  he  may 
deem  it  proper  or  necessary  to  do.  People  v.  Mo- 
El  vaine,  126  N.  Y.  606. 

While  the  decision  of  the  Judge  as  to  whether 
there  Is  reasonable  ground  to  doubt  the  sanity  of 
the  person  accused  of  crime  must  have  a  weighty 
if  not  decisive  influence,  however,  it  has  t>een  held 
that  an  abuse  of  discretion  would  be  remediable. 
State  V.  Harrison,  36  W.  Va.  729, 18  L.  R.  A.  224. 

And  that  refusal  by  the  court  in  a  criminal  pros- 
ecution to  entertain  the  objection  that  the  accused 
is  now  Insane,  or  to  hear  evidence  thereon,  or  to 
determine  It  in  any  way,  is  error  which  will  sustain 
a  reversal  and  remanding  of  the  case.  State  v. 
Beed,  41  La.  Ann.  581. 

And  refusal  to  submit  the  question  as  to  whether 
the  accused  was  mentally  competent  to  make  a  ra- 
tional defense  on  a  plea  of  insanity  supported  by 
affidavits  flied  before  trial  in  a  criminal  case  is  not 
cured  by  trying  the  issue  on  insanity  after  the  trial 
and  conviction.    Guagando  v.  State,  41  Tex.  626. 

But  it  will  not  be  found  on  appeal  that  a  Judge 
abused  his  discretion  in  a  criminal  prosecution  In 
refusing  a  preliminary  inquest  as  to  the  present 
sanity  of  the  accused  where  his  act  has  been  Justi- 
fied both  by  the  verdict  and  his  own  freedom  from 
doubt  after  hearing  all  the  testimony.  Webber  v. 
Com.i19Pa.223. 

A  refusal  of  the  court  in  a  criminal  prosecution 
to  instruct  the  Jury  that  the  defendant  must  be 
acquitted  If  insane  at  the  time  of  the  trial  indicates 
that  it  had  no  doubt  of  his  sanity  though  testimony 
tending  to  show  that  he  was  insane  had  been  ad- 
mitted.   People  V.  Lee  Fook,  86  Cal.  800. 

And  the  admission  of  evidenoe  in  a  criminal  ac- 
tion as  to  the  defendant's  insanity  does  not  indi- 
cate that  the  oourt  had  a  doubt  as  to  his  sanity 
which  would  require  the  submission  of  the  ques- 
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tion  to  the  Jury  as  a  separate  and  distinct  iaaue 
from  that  of  guilt  or  innocence  of  the  offense 
charged,  as  required  by  CaL  Penal  Code,  •  1888.  Peo. 
pie  V.  Lee  Fook,  85  Gal.  800. 

The  absolute  right  of  a  person  accused  of  crime 
to  have  the  question  of  his  sanity  tried  by  Jury  ie 
not  alfected  by  a  refusal  of  the  court  to  order  a 
preliminary  inquiry  as  to  such  sanity  upon  the 
ground  that  he  entertained  no  doubt  thereof  where 
the  question  of  his  sanity  both  at  the  commission 
of  the  offense  and  at  the  time  of  the  trial  was 
fairly  and  fully  submitted  to  the  Jury  who  tried 
the  indictment.    Webber  v.  Com.  119  Pa.  223. 

T.  Dtopo^tton  of  tfce  isstM. 
a.  How  tried;  generally. 

The  method  of  settling  a  preliminary  question  as 
to  the  present  sanity  or  insanity  of  a  person  ac- 
cused of  crime  when  it  is  not  the  subject  of  statu- 
tory regulation  is  within  the  discretion  of  the  trial 
oourt.  State  v.  Peacock,  60  N.  J.  L.  84:  State  v. 
Ueed,  41  La.  Ann.  581. 

And  the  rule  is  the  same  when  the  statute  merely 
provides  that  an  insane  person  shall  not  be  tried. 
People  V.  Rlelm,  1  Edm.  Sel.  Cas.  15;  Freeman  v. 
People,  4  Denio,  9, 47  Aul  Dec.  216. 

At  common  law  in  capital  cases  it  was  the  more 
usual  course  when  it  appeared  that  the  sanity  of 
the  accused  was  doubtful  to  inquire  touching  it  by 
a  Jury,  but  inspection  of  the  aocosed  by  the  Judge 
without  a  Jury  was  allowable.  State  v.  Harrison, 
86  W.  Va.  729, 18  L.  R.  A.  224. 

And  inspection  by  the  court  ia  now  one  of  the 
legal  modes  of  trying  the  facts  of  present  sanity  or 
insanity  of  a  person  accused  of  crime,  and  refusal 
to  receive  the  plea  of  lunacy  in  bar  of  the  sentence, 
and  to  impanel  a  Jury  to  try  the  truth  of  the  plea, 
is  not  error  where  nothing  appears  in  the  record  to 
show  that  the  discretion  of  the  court  in  adopting 
the  mode  pursued  was  erroneously  exercised. 
Bonds  V.  State,  1  Mart,  ft  T.  148, 17  Am.  Dec.  795. 

And  it  is  proper  in  a  preliminary  examination  as 
to  the  present  sanity  or  insanity  of  a  person  ac- 
cused of  crime  to  adhere  to  the  common- law 
method  of  trial  and  verdict  of  a  Jury  to  be  impan- 
eled to  try  the  issue.  People  v.  Kleim,  1  Edm.  Sel. 
Cas.  la 

And  the  inquiry  as  to  the  present  sanity  or  in- 
sanity of  the  person  accused  of  crime  might  be 
made  by  the  aid  of  a  quasi  commission  in  the  na- 
ture of  one  de  lunaiico  inqairendo.  People  v. 
Klelm,  1  Edm.  SeL  Cas.  13. 

The  most  discreet  and  proper  course  is  to  try  an 
allegation  of  Insanity  after  the  commission  of  the 
criminal  act  before  a  Jury  In  important  cases. 
Freeman  v.  People,  4  Denio,  9, 47  Am.  Dec  216. 

And  the  general  practice  where  a  plea  of  present 
insanity  is  interposed  in  a  criminal  prosecution  is 
to  submit  the  issue  to  a  Jury  Impaneled  for  that 
purpose.    State  v.  Reed,  41  La.  Ann.  681. 

And  where  upon  the  arraignment  of  a  person  M- 
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came  on  to  be  heard  before  the  court"  on  June 
23,  1896,  "for  the  purpose  of  passing  sentence 
of  death  in  accordance  with  the  verdict  of 
guilty  rendered."  At  this  term,  Baughn,  the 
plaintiff  in  error,  as  the  next  friend  of  the  con- 
demned woman,  appeared,  and,  in  her  behalf, 
objected  to  the  sentence  of  death  being  passed, 
on  the  ground  that  she  was  then  insane,  and  in 
his  application  prayed  '*the  court  for  atrial  by 
jury  of  the  said  question  of  insanity;  that  the 
court  cause  jurors  to  be  regularly  summoned 
and  impaneled  to  try  said  issue,  and  that  such 
other  proceedings  lie  had  in  that  regard  as  are 
usually  incident  to  trials  in  said  court;  that  pe- 
titioner have  the  right  to  the  court's  process  to 
compel  the  attendance  of  witnesses,  and  to 


such  other  process  as  may  be  right  and  neces- 
sary; and  that  said  sentence  be  postponed  and 
superseded  until  the  final  adjudication  of  the 
question."  The  court  declined  to  entertain  the 
applicatiop,  and  refused  *'each  and  every 
prater"  thereof,  and  fixed  the  time  for  the  exe- 
cution of  the  sentence  on  August  7,  1896. 
Thereupon  BaugbD,  in  the  same  cspacity  as 
above  stated,  by  petition,  alleged  that  Eliza- 
beth Nobles  was  then  insane,  and  that  it  was 
contrary  to  the  policy  of  the  law  and  illegal  that 
the  sentence  of  death  should  be  executed,  and 
"prayed  that  the  court  cause  iurors  to  be  regu- 
larly summoned  and  impaneled  to  try  said  is- 
sue, and  that  such  other  proceedings  be  had 
in  that  regard  as  are  usually  incident  to  trials 


cused  of  murder  It  to  f  URgested  that  he  Is  a  deaf 
mute  and  locapahle  of  understandinfr  the  nature 
•f  a  trial  and  Ub  inddeats  and  hto  rights  thereon* 
It  to  proper  to  Impanel  a  Jury  to  try  the  truth  of 
•ucb  8Uirtrestlon«,  and  io  cane  of  a  finding  that  the 
•uirgestion  to  true  the  court  may  decline  putting 
the  prisoner  upon  trial.  State  v.  Harris,  8  Jones, 
L,  136,  78  Am.  Deo.  273. 

So.  in  Rex  v.  Pritchard,  7  Oar.  ft  P.  808,  In  which 
a  person  deaf  and  dumb  was  to  be  tried  for  a  capi- 
tal felony,  the  judge  ordered  a  jury  to  be  Impan- 
eled to  try  whether  he  was  mute  by  the  vtoitation 
of  God.  and  upon  finding  that  he  was  so  the  jury 
was  sworn  to  try  whether  he  was  able  to  plead,  and 
upon  a  finding  that  he  could  plead  and  hto  plea  by 
sign  of  not  guilty,  the  judcre  ordered  that. the  jury 
be  sworn  to  try  whether  the  person  was  now  sane 
or  not. 

As  a  general  rule  where  the  question  of  the  san- 
ity or  insanity  of  a  person  accused  of  crime  at  the 
time  of  the  trial  Is  raised  it  may  be  tried  either  by 
•  special  Jury  Impanelel  for  that  purpose  or  by  the 
Jury  who  are  to  try  the  indictment.  Webber  v. 
Oom.  119  Pa.  228.  And  see  People  v.  FarreU,  81  CaL 
K6.  and  Ley's  Case,  1  Lewin,  C  C.  239,  supra,  T. 

And  In  some  instances  the  present  sanity  of  a 
person  accused  of  crime  has  been  inquired  into  by 
the  same  jury  which  tries  the  main  question  of 
guilt  or  Innocence  and  at  the  same  time,  but  thto 
Is  deemed  objectionable  as  mingling  together  ques- 
tions which  ought  to  be  kept  distinct.  People  v. 
Kleim,  1  Bdm.  Sel.  Gas.  18. 

A  defendant  in  a  criminal  prosecution  who  al- 
leges insanity  at  the  time  of  arraignment  is  not  en- 
titled, as  a  matter  of  legal  right,  to  have  a  separate, 
independent,  and  preliminary  trial  of  that  ques- 
tion by  a  jury  specially  impaneled  for  that  pur- 
poee.    Webber  v.  Com.  119  Pa.  223. 

The  court  in  a  criminal  prosecution  in  which 
present  inaanity  to  suggested  can  itself  enter  upon 
the  inquiry  as  to  Its  existence  or  submit  the  ques- 
tion to  another  jury  impaneled  for  that  purpose. 
State  V.  Peacock,  66  N.  J.  L.  84. 

And  the  question  of  the  defendant's  insanity  at 
the  time  of  the  commission  of  the  act,  and  at  the 
time  of  the  trial  of  a  criminal  prosecution,  may  be 
tried  along  with  the  other  questions  in  tbe  case, 
though  a  different  practice  may  obtain  where  the 
insanity  to  claimed  to  atill  extot,  and  probably 
should  govern  where  the  insanity  occurred  subse- 
quently to  the  commission  of  the  offense.  State  v, 
Gould,  40  Kan.  258. 

And  the  court  in  a  criminal  prosecution  may, 
when  a  plea  of  present  Insanity  to  interposed  dur. 
fng  tbe  proirresB  of  the  tnal,  permit  the  trial  to 
proceed,  and  submit  the  question  of  present  insan- 
ity, with  that  of  guilt  or  innocence,  to  the  jury. 
State  V.  Reed,  41  La.  Ann.  681. 

Under  W.  Ya.  Code,  chap.  160,  M  9,  10,  however, 
wbere  the  court  sees  reasonable  ground  to  doubt 
the  sanity  of  a  person  accused  of  crime,  the  ques- 
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tlon  of  his  sanity  must  be  tested  by  a  jury.  State 
V.  Harrison,  86  W.  Ya.  729, 18  L.  R.  A.  224. 

And  when  there  to  a  reasonable  ground  for  doubt 
of  the  sanity  of  the  accused  at  the  time  of  the  trial 
it  to  the  duty  of  the  court  to  suspend  the  trial  and 
impanel  another  jury  to  inquire  into  the  question. 
Gruber  v.  State,  8  W.  Ya.  009. 

And  ordering  a  trial  upon  a  plea  of  not  guilty  in 
a  criminal  case  to  proceed  t)efore  the  same  jury 
that  had  disagreed  and  been  dtocharged  upon  a 
special  issue  on  insanity  to  error  under  a  statute 
providing  that  in  case  of  such  disagreement  tbe 
court  abail  order  tbe  trial  to  proceed  upon  a  plea  of 
not  guilty,  witbout  providing  that  it  should  pro- 
ceed before  the  same  jury.  French  v.  State,  85  Wis. 
4G0,  n  L.  R.  A.  402. 

And  where  a  person  on  being  called  upon  to 
plead  remains  mute,  the  court  cannot  bear  evi- 
dence to  prove  that  he  does  so  through  malice  and 
then  enter  a  plea  of  not  guilty  under  7  A  9  Geo. 
lY.  chap.  28,  fi  2;  a  jury  must  be  impaneled  to  try 
the  question  of  malice,  and  it  to  upon  their  finding 
that  the  court  is  authorized  to  enter  the  plea. 
Queen  v.  Israel,  2  ^ox,  C.  C.  263. 

b.  Procedtifs  on  trial. 

In  the  absence  of  the  exaction  of  any  direct  mode 
of  procedure  on  the  trial  of  an  issue  as  to  present 
insanity  the  court  may  mould  it  to  correspond  with 
the  analogous  methods  of  proceeding  resorted  to 
for  the  purpose  of  special  issues.  State,  «r  rek 
Chandler,  46  La.  Ann.  090. 

Challenges  for  cause  are  allowable  on  the  trial  of 
a  preliminary  proceeding  for  the  determination  of 
the  question  of  present  insanity,  as  well  as  on  tbe 
trial  of  the  final  issue.  Freeman  v.  People,  4  Denio, 
9,  47  Am.  Dec  216. 

Peremptory  challenges,  however,  are  restricted 
at  common  law  to  the  main  issue,  in  which  the  life 
of  the  party  is  in  jeopardy,  and  tbey  cannot  be  made 
upon  a  collateral  issue,  for  the  determination  as  to 
the  present  insanity  of  a  person  accused  of  crime. 
Freeman  v.  People,  4  Denio,  0, 47  Am.  Dec.  216. 

And  a  preliminary  proceeding  to  determine  tbe 
present  sanity  of  a  person  accused  of  crime  is  not  a 
trial  for  any  oflTense,  within  tbe  meaning  of  the 
New  York  statute  securing  tbe  right  to  peremptory 
challenge  to  every  person  arraigned  and  put  on 
trial  for  any  oflTense  puntobable  with  death  or  with 
imprisonment  for  ten  years  or  any  longer  time,  and 
a  refusal  to  allow  such  peremptory  challenges  in 
such  a  proceeding  to  not  error.  Freeman  v.  People, 
4  Denio,  9,  47  Am.  Dec.  216. 

The  question  for  the  determination  of  triers  of 
challenges  to  jurors  drawn  for  a  preliminary  pro- 
ceeding for  the  determination  of  the  question  of 
present  insanity,  which  they  are  to  be  sworn  to  de- 
termine, is  whether  tbe  juror  Is  or  to  not  Indllferent 
between  the  parties  to  tbe  controversy.  Freeman 
V.  People,  4  Denio,  9,  47  Am.  Dec.  216. 

So,  whenever  a  person's  soundness  of  mind  and 
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Id  said  court,  and  that  petitioner  have  the  right 
to  the  court's  process  to  compel  the  attendance 
of  witnesses,  and  such  other  process  as  may 
be  rifi^ht  and  necessary,  and  that  said  sentence 
of  death  be  suspended  and  superseded  until  the 
final  adjudication  of  the  question."  The  court 
refused  to  entertain  the  petition,  and  denied 
**each  and  every  prayer"  of  the  same.  The  er- 
ror complained  of  is  the  refusal  of  the  judf^e  to 
entertain  these  petitions  and  grant  the  prayers 
therein  contained,  it  being  claimed  that  the 
question  of  the  insanity  of  the  convicted  woman 
should  be  inquired  of  by  a  jury  in  the  superior 
court,  according  to  the  forms  of  procedure 
usually  incident  to  trials  in  that  court,  that 
the  refusal  of  the  judge  to  submit  this  ques- 
tion to  a  jury  is  a  denial  to  the  prisoner  of  due 


process  of  law,  and  that  there  is  no  proceed- 
ing authorized  by  any  statute  law  of  Georgia 
which  amounts  to  due  process  of  law  in  such 
cases,  the  procedure  provided  in  Penal  Code» 
§  1027,  not  beiDg  judicial  in  its  nature. 

"A  luDatic  or  person  insane,  without  lacid 
intervals,  shall  not  be  found  guilty  of  any 
crime  or  disdemeanor  with  which  he  may  tie 
charged:  provided,  the  act  so  charged  as  crim- 
inal was  committed  in  the  condition  of  such 
lunacy  or  insanity;  but  if  a  lunatic  has  lucid 
intervals  of  understanding,  he  shall  answer  for 
what  he  does  in  those  intervals  as  if  he  had  no 
deflciencv."  Penal  Code,  §  86.  The  section 
quoted  clearly  shows  that  under  the  law  of  this 
state  no  person  can  be  legally  convicted  of  a 
crime  committed  while  in  a  moment  of  irre- 


oonsequent  accountability  for  his  acts  are  in  ques- 
tiOQ  the  rule  that  be  may  control  or  dlscbarye  his 
counsel  at  pleasure  should  be  eo  far  relaxed  as  to 
permit  them  to  offer  evidence  on  those  points  even 
against  his  wilL  State  v.  Patten,  10  La.  Ann.  20B,  63 
Am.  Deo.  694. 

And  be  should  not  be  permitted  to  dlscharsre  them 
after  the  testimony  in  behalf  of  the  state  is  closed, 
upon  their  offer  to  prove  bis  insanity  both  at  tbe 
time  of  and  since  tbe  criminal  act,  which  defense 
he  repudiates  without  allowing  l^em  to  offer  proof 
on  the  question  of  iosanity.  State  v.  Patten,  10  La. 
Ann.  299,  63  Am.  Dec.  694. 

And  a'person  accused  of  crime,  who  shows  strong 
symptoms  of  Insanity  in  court  durinir  the  taking 
of  an  inquest  under  89  <£  40  Geo.  IIL  chap.  94,  12, 
to  try  whether  he  Is  insane  or  not,  need  not  be  asked 
whether  he  would  cross-examine  tbe  witnesses  on 
the  inquest  or  would  offer  any  remarks  or  evidence. 
Queen  v.  Goode,  7  Ad.  Sc  El.  586. 

So,  it  devolves  upon  tbe  accused  in  a  preliminary 
prooeedinir  to  determine  as  to  bis  present  sanity  or 
Insanity  to  make  out  affirmatively  that  be  is  not 
insane.    People  v.  Klelm,  1  Edm.  Sel.  Cas.  18. 

But  where  a  Jury  is  impaneled  ro  try  whether  a 
person  is  insane  or  not  at  the  time  he  is  brought  up 
to  plead  to  the  indictment  tbe  prosecution  must 
begin  andiflrst  call  bis  witnesses  to  prove  tbe  sanity 
of  the  prisoner.  Keg.  v.  Da  vies,  8  .Car.  &  K.  828,  6 
Cox,  C.  C.  8SB. 

So,  tbe  Jury  on  an  inquest  held  to  determine  the 
sanity  or  insanity  of  a  person  accused  of  crime, 
who  bad  refused  to  plead  and  shown  symptoms  of 
insanity,  may  form  their  own  Judgment  of  tbe  pres- 
ent state  of  bis  mind  from  his  demeanor  during  tbe 
inquest,  and  thereupon  find  him  to  be  insane  with- 
out any  evidence  being  given.  Queen  v.  Goode,  7 
Ad.  ft  El.  586. 

And  the  testimony  of  a  foreign  witness  cannot  be 
taken  upon  commission  to  be  read  in  a  criminal 
prosecution,  not  upon  trial  of  tbe  indictment,  but 
before  commissioners  appointed  to  examine  and 
report  as  to  tbe  sanity  of  tbe  accused.  People  v. 
Haigbt,  8  N.  Y.  Crim.  Rep.  60. 

But  the  Jury  on  a  speciai  plea  of  insanity  in  a 
criminal  prosecution  under  Wis.  Rev.  Stat  i  4697, 
and  as  amended  by  chap.  164,  Laws  of  1888.  are  re- 
quired to  acquit  the  accus^  of  tbe  offense  charged 
If  they  should  find  that  there  was  reasonable  doubt 
as  to  whether  or  not  he  was  so  hisane  that  he  did 
not  comprehend  the  nature  or  character  of  the  act 
or  know  that  it  was  wrong  or  unlawful,  and  they 
should  not  be  directed  to  find  him  sane  in  case  of 
such  reasonable  dou  bt.    Re  voir  v.  State,  8S  Wis.  295. 

And  proof  that  a  person  accused  of  crime  was 
deaf  and  dumb,  and  that  she  had  been  instructed  in 
tbe  dumb  alphabet,  but  that  she  was  not  so  far  ad- 
vanced as  to  put  words  together,  and  was  then  In. 
capable  of  understanding  tbe  nature  of  the  pro- 
ceeding against  her  and  making  her  defense,  will 
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warrant  a  finding  of  insanity  on  a  preliminary  pro- 
ceeding as  to  present  sanity.  Rex  v.  Dyson,  7  Oar. 
ft  P.  806. 

Neither  the  atrocity  of  tbe  offense  committed  nor 
tbe  supposed  effect  of  tbe  verdict  in  a  preiimioary 
examination  as  to  tbe  sanity  of  a  person  accused  of 
crime  either  on  the  prisoner  or  on  the  community 
should  be  permitted  to  influence  tbe  Jury  in  deter- 
mining tbe  question  of  present  insanity.  People  v. 
Lake,  2  Park.  Crim.  Rep.  216. 

And  evidence  that  a  person  accused  of  crime  had 
been  confined  in  a  lunatic  asylum,  at  a  time  when  be 
was  in  a  state  of  maniacal  irascibility,  and  that  he 
was  much  addicted  to  stealing,  and  that  be  denied 
being  insane,  and  that  his  conduct  while  in  JatI  waa 
different  from  that  of  other  persons,  doe«  not  sbow 
Insanity  which  will  render  him  incompetent  to  de- 
fend himself.    Robertson*s  Case,  1  SwIntou,  Ifiu 

So,  the  Jury  upon  an  Inquiry  as  to  tbe  present 
condition  of  a  person  accused  of  crime  concerning 
bis  sanity  or  insanity  are  called  upon  simply  to  say 
whether  he  is  now  sane  or  insane,  and  they  have 
nothing  to  do  with  his  condition  at  tbe  time  be  is 
alleged  to  have  committed  it,  except  so  far  as  the 
condition  may  aid  in  determining  his  present  con- 
dition.   State  V.  0*Grady.  8  Ohio  Legal  News,  187. 

And  an  inquiry  as  to  the  mental  condition  of  a 
prisoner  pursuant  to  Iowa  Rev.  I860,  H  5016. 5011k 
providing  therefor  if  a  reasonable  doubt  arises  as 
to  bis  sanity,  should  be  limited  to  the  time  he  ap- 
pears for  arraignment,  or  to  the  occasion  which 
renders  tbe  inquiry  proper,  and  should  not  relate 
to  tbe  time  at  which  the  offense  of  which  he  is  ac- 
cused was  committed.  State  v.  Arnold,  12  Iowa* 
479. 

And  the  existence  of  lunacy  or  Insanity  which 
has  not  originated  since  the  alleged  commission  of 
a  murder  need  not  be  determined  by  a  Jury  im- 
paneled to  determine  whether  or  not  tbe  aooueed 
is  of  sound  mind,  under  Neb.  Crim.  Code,  •  454. 
limiting  such  trial  to  persons  becoming  insane  aft- 
er the  commission  of  tbe  offense,  or  1 658  applying 
solely  to  tbe  sanity  of  a  person  nnder  sentence  of 
death.    Walker  v.  State,  40  Neb.  26. 

But  where  the  court  in  a  criminal  action  has  no 
doubt  that  the  defendant  is  sane  at  tbe  time  of  tbe 
trial,  and  no  request  is  made  to  have  the  question 
of  insanity  sutfmicted  to  the  Jury,  as  aseparate  and 
distinct  issue  from  that  of  guilt  or  innocence  a» 
provided  -for  by  Cal.  Penal  Code,  1 1868,  tbe  court 
may  allow  evidence  as  to  the  defendant's  sanity 
before  and  after  the  commission  of  the  offenoe  a» 
bearing  upon  the  question  of  bis  insanity  at  that 
time,  though  there  was  testimony  as  to  his  insanity 
at  tbe  time  of  the  triaL  People  v.  Lee  Fook,  8& 
Cal.  800. 

So  refusal  to  charge  tbe  Jury  in  a  criminal  prose- 
cution that  they  might  find  a  verdict  either  for  or 
against  tbe  special  plea  of  Insanity,  and  charging 
instead  that  they  might  find  the  defendant  guilty 
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spoQsibility  growing  out  of  an  unsound  mind. 
If  the  person  cbari;^  with  the  crime  desires  to 
avail  himself  of  the  provisions  of  this  law,  and 
urge  bis  insanity  as  a  defense  to  a  crime  for 
which  he  stands  indicted,  no  special  plea  of 
any  charscter  is  necessary,  as  this  defense  will 
be'allowed  under  the  plea  of  not  guilty.  Dan- 
fortfi  Y,  SiaU,  76  Ga.  614,  68  Am.  Kep.  480. 
"Whenever  the  plea  of  insanity  is  filed,  it  shall 
be  the  duty  of  the  court  to  cause  the  issue  on 
that  plea  to  be  first  tried  by  a  special  jury,  and 
if  found  to  be  true,  the  court  shall  order  the 
defendant  to  be  delivered  to  the  superintend- 
ent of  the  asylum,  there  to  remain  until  dis- 
charged in  the  manner  prescribed  by  law." 
Penal  Code.  §  951.  This  section  secures  to  a 
person  charged  with  a  crime  the  right  to  have 


the  question  of  his  mental  condition  at  the 
time  of  the  trial  inquired  into  before  being  re- 
quired to  plead  to  the  indictment.  Long  v. 
State,  88  Ga.  491.  **If,  after  any  convict  shall 
have  been,  sentenced  to  the  punishment  of 
death,  he  shall  become  insane,  the  sheriff  of 
the  county,  with  the  concurrence  and  assistance 
of  the  ordinary  thereof,  shall  summon  a  jury 
of  twelve  men  to  inquire  into  such  insanity. 
The  following  oath  shall  be  administered  to 
the  jury,  to  wit:  'You,  and  each  of  you,  do 
solemnly  swear  (or  affirm)  that  you  well  and 
truly  try  this  issue  of  insanity  between  the  state 
and  A.  B.,  now  condemned  to  die,  and  a  true 
verdict  give  according  to  the  evidence.  So 
help  you  God.'  If  it  be  found,  by  the  inquisi- 
tion of  such  jury,  that  the  convict  is  insane. 


under  the  evidence,  is  not  error  wbere  the  defend- 
ant filed  a  special  plea  of  Ineanity  but  did  not  in- 
sist tbat  it  should  be  first  tried*  but  went  to  trial 
CD  the  seneral  issue  of  not  grullty  relying  upon  bis 
insanity  to  show  tbat  be  was  not  guilty  of  the  of- 
fense chanred.    Anderson  r.  State,  42  Ga.  0. 

And  an  agreement  entered  into  between  the 
counael  in  a  criminal  prosecution  in  which  tbe  ac- 
cused had  entered  a  plea  of  guilty  tbat  tbe  ev\- 
dence  of  tbe  sheriff  alone  sbould  be  used  under 
tbat  plea  is  not  Tiolated  by  tbe  court  in  asking  cer- 
tain questions  of  the  derendant  in  relation  to  bis 
plea  wbere  tbey  are  in  ooniormity  to  Wllson^s 
Texas  Grim.  Stat.  M  SllU  211^  providing  that  a  plea 
of  not  guilty  shall  not  be  received  unless  it  plainly 
appear  that  the  accused  is  sane  and  is  uninfluenced 
by  any  consideration  of  fear  or  any  persuasion  or 
delusive  hope  of  pardon.  Burton  v.  State,  88  Tex. 
Crtm.  Bep.  188. 

So,  where  an  issue  as  to  present  insanity  is  sut>. 
mitted  to  the  Jury  with  the  general  issue  if  tbe 
Jury  Hods  the  defendant  insane  it  sbould  return 
such  verdict  by  itself  without  passing  on  the 
general  issue,  but  if  it  finds  him  sane  it  should 
proceed  to  pass  upon  the  general  issue  and  return 
boih  verdicts  together.  State  v.  Heed,  41  La.  Ann. 
581. 

But  a  verdict  on  the  trial  of  a  preliminary  ques. 
tioD  as  to  the  present  sanity  or  insanity  of  a  person 
accused  of  crime,  that  he  was  sufficiently  sound  in 
mind  and  memory  to  distinguish  between  right 
and  wroDg,  Is  defective.  Freeman  v.  People,  4  Be- 
nio,  9, 47  Am.  Dec.  810. 

A  verdict  of  insane  in  an  inquiry  as  to  the  pres- 
ent sanity  or  in(«nity«of  the  person  accused  of 
crime  under  the  Ohio  statute  need  not  be  unani- 
mous, a  majority  of  three  fourths  only  being  re- 
quired.  State  T.  0*Grady,  3  Ohio  Legal  News.  187. 

VL  Direct  o/  the  deUrminatiotu 

A  trial  of  the  question  of  present  insanity  is  not 
a  trial  of  an  indictment  but  is  preliminary  to  such 
trial,  and  tbe  object  is  simply  to  determine 
whether  the  person  charged  with  an  offense  and 
alleged  to  t>e  insane  shall  be  required  to  plead  and 
proceed  to  the  trial  of  the  main  issue  of  guilty  or 
not  guilty.  Freeman  v.  People,  4  Denlo,  9, 47  Am. 
Dec  aft. 

And  where  a  court  has  Jurisdiction  of  a  criminal 
esse,  its  jurisdiction  to  try  such  case  cannot  be 
taken  away  by  tbe  commencement  of  proceedings 
in  the  probate  court  for  tbe  purpose  of  having 
the  question  determined  whether  tbe  defendant 
was  sane  or  insane.    State  v.  Gould.  40  Kan.  258. 

And  afildavltsjn  a  criminal  prosecution  tending 
to  show  tbat  at  the  preliminary  examination  the 
oefeodant  was  in  a  state  of  great  nervous  excite- 
Dieit  and  mental  derangement  and  oblivious  to 
what  occurred,  and  others  tending  to  show  that  he 
was  merely  simulating  or  putting  on  an  appear- 1 


ance  of  mental  derangement,  do  not  raise  a  quea> 
tionof  Jurisdiction,  and  where  such  examination 
and  the  commitment  and  information  based  there- 
on are  regular  on  their  face  the  court  has  full  Ju» 
risdiction  to  try  the  oase.  People  v.  Bawden,  90 
Cal.196. 

So,  the  trial  of  the  question  of  guilt  or  innocence 
in  an  Indictment  for  crime  will  not  be  postponed 
t>ecause  of  an  appeal  on  tbe  issue  of  insanity. 
People  V.  Moice,  15  Oal.  829. 

And  when  tbe  accused  is  found  to  be  sane  upon 
a  preliminary  examination  as  to  present  sanity  or 
insanity  the  court  will  proceed  to  try  him  on  the 
indictment.  People  v.  Lake,  2  Park.  Crim.  Bep.  216; 
State  V.  O'Grady,  8  Ohio  Legal  News,  137;  Gruber  v. 
State,  8  W.  Va.  089. 

And  where  a  person  called  upon  to  plead  to  an 
indictment  stands  mute,  and  a  Jury  is  impaneled  to 
to  try  whether  he  is  mute  of  malice  or  by 
the  visitation  of  God,  and  a  verdict  of  mute  of 
malice  is  rendered,,  tbe  court  will  order  a  plea  of  not 
gu  il  ty  to  be  en tered.  Reg.  v.  Sch leter,  10  Cox,  a  a 
409;  Reg.  v.  Whitfield,  8  Car.  ft  K.  12L 

And  the  trial  will  proceed  In  the  usual  manner. 
Reg.  v.t Whitfield,  8  Car.  &  K.  121. 

So,  the  intention  of  tbe  provisions  of  Texas  Code 
Crim.  Proc.  title  12,  chap.  1,  tbat  when  upon  the 
trial  of  an  issue  of  insanity  it  is  found  that  the  de- 
fendant is  sane  tbe  Judgment  of  conviction  shall  be 
en/orced  as  if  no  such  inquiry  had  been  made  is 
that  such  Judgment  of  the  trial  court  shall  be 
conclusive  of  that  issue.  Darnell  v.  State,  24  Tex. 
App.  6. 

But  the  finding  of  a  Jury  upon  a  preliminary 
issue  to  determine  the  mental  capacity  of  a  person 
accused  of  crime  to  the  effect  that  the  person  was 
then  sane  cannot  be  taken  into  consideration  upon 
the  question  of  insanity  set  up  as  a  defense  to  the 
proaecu tion.  Freeman  v.  People,  4  Denio,  9, 47  Am. 
Dec.  218. 

All  evidence  of  present  insanity  of  the'prisoner  in 
a  criminal  prosecution  not  intended  to  prove  tn- 
sanity  at  the  time  of  the  commission  of  the  offense 
should  be  excluded  on  the  trial  of  the  issue  as  to 
guilt  or  iimocenoe.  however,  where  the  question  as 
to  the  sanity  of  the  prisoner  at  tbe  time  of  the  trial 
bad  been  submitted  to  a  Jury  and  he  had  been  found 
to  be  sane.    Sbultz  v.  State,  18  Tex.  401. 

But  refusal  to  permit  evidence.to  t>e  given  on  a 
trial  of  an  indictment  tbat  the  person  was  insane 
at  any  time  after  the  finding  of  a  verdict  upon  a 
preliminary  issue  to  ascertain  his  mental  capacity 
finding  him  to  have  been  sane,  and  the  exclusion  of 
tbe  opinions  of  medleal  witnesses  formed  from  ob- 
servation of  the  prisoner  after  that  time  as  to  his 
sani  ty,  are  erroneous.  Freeman  v.  People,  4  Denlo, 
9, 47  Am.  Dec.  216. 

And  an  inquiry  by  a  commission  of  medical  ex- 
perts as  to  the  mental  condition  of  a  person  accused 
of  crime,  appointed  upon  the  suggestion  of  the  as- 
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the  sheriff  shall  suspend  the  execution  of  the 
sentence,  and  make  leport  of  the  inquisition 
and  suspension  of  the  execution  to  the  presid- 
ing judge  of  the  circuit,  who  shall  cause  the 
same  to  be  entered  on  the  minutes  of  the  supe- 
rior court  of  the  county  where  the  conviction 
was  had."  Penal  Code,  §  1047.  The  sections 
above  quoted  embrace  all  of  the  law  of  force 
in  this  state  which  relates  to  the  subject  of  an 
inquiry  into  the  mental  condition  of  a  person 
charged  with  or  convicted  of  a  criminal  of- 
fense. If  insane  at  the  time  the  act  is  com- 
mitted, he  shall  not  be  convicted.  The  section 
first  above  quoted  gives  him  the  right  to  have 
the  question  of  his  mental  condition  at  this 
time  inquired  of  strictly  in  accord  with  pro- 
cedure usual  in  courts  of  justice  in  this  state. 
Whether  he  be  sane  or  insane  at  the  time  of 
the  commission  of  the  act,  the  section  second 


above  quoted  provides  for  him  a  trial  accord- 
ing to  the  usual  rules  of  procedure  of  force  in 
ihis  st'ktc  on  the  question  of  his  mental  condi- 
tion at  the  time  that  he  is  placed  on  trial,  and 
guarantees  to  him  that  he  shall  not  be  tried 
while  he  is  in  a  condition  of  insanity.  At 
every  stage  of  the  trial  at  which  an  accused 
person  could  raise  the  question  of  his  mental 
condition  at  common  law  before  conviction,  the 
law  of  force  in  this  state  Rives  the  defendant 
the  right  to  raise  such  question,  and  accords 
to  him  an  opportunity  to  have  the  ouestion 
tried  according  to  the  procedure  usual  in  the 
courts  of  the  state. 

The  question  made  in  this  record  is,  Can  a 
prisoner,  after  conviction  according  to  law  of 
a  capital  offense,  demand  a  trial  by  a  jury  in 
the  superior  court  on  the  question  of  his  men- 
tal condition,  in  order  that  the   insanity,  if 


tistant  district  attomer,  and  a  report  tbereoo 
which  forms  a  part  of  the  record  of  the  case,  do  not 
estop  the  state  from  enteriog  into  any  further  in- 
vestiffation  as  to  his  mental  condition,  the  written 
report  not  helng  conclusive  proof  as  to  such  con- 
dition.   State,  exreL  Chandler,  46  La.  Ann.  006. 

So,  where  the  Jury  disagree  on  the  trial  of  a  spe- 
cial plea  of  Insanity  In  a  criminal  profcecutfon  the 
trial  that  follows  is  to  t>e  conducted  in  the  usual 
manner  and  the  general  verdict  will  conclude  the 
special  plea  of  insanity.  French  v.  State,  83  Wis. 
825. 

And  the  issue  of  insanity  cannot  he  again  tried 
upon  the  trial  of  the  principal  issue  where  the  stat- 
ute provides  that  in  oucb  event  the  court  shall  pro- 
ceed to  trial  upon  the  nuiin  issue.  French  v.  State, 
m  Wis.  835. 

But  the  fact  that  it  appeared  to  the  court  in  a 
criminal  prosecution  that  ther»was  a  question  as 
to  the  sanity  of  the  accused  at  the  time  of  the  com- 
mission of  the  offense  does  not  create  a  manifest 
necessity  for  the  discharge  of  the  jury  within  the 
meaning  of  a  statute  authorizing  it  in  case  of  mani- 
fest necessity,  and  in  case  of  such  discharge  the 
accused  cannot  be  tried  again  before  another  jury, 
but  is  entitled  to  his  discharge.  Gruber  v.  State,  8 
W.  Va.  699. 

A  finding  that  the  accused  was  insane  at  the 
time  an  offense  was  committed  by  a  jury  impaneled 
to  Inquire  as  to  his  sanity  at  the  time  of  the  trial, 
however,  is  a  good  defense  in  bar  of  a  further  pros- 
ecution for  the  crime.  Gruber  ▼.  State,  8  W.  Ya. 
699. 

And  no  trial  ought  to  proceed  to  the  condemna- 
tion of  a  man  who  by  the  providence  of  God  is  ren- 
dered totally  incapable  of  speaking  for  himself  or 
of  instructing  others  to  speak  for  him.  Kin1oob*8 
Case,  18  How.  8€.  Tr.  396. 

The  question  on  a  trial  had  upon  a  suggestion 
that  the  defendant  is  insane  at  the  time  of  his  pro> 
posed  trial  is  as  to  the  present  sanity  of  the  defend- 
ant,  and  a  verdict  in  such  a  trial  is  admissible  and 
conclusive  in  a  second  trial  as  to  the  question  of 
sanity  or  insanity  at  the  time  It  was  rendered,  and 
may  be  received  In  evidence  as  tending  to  prove 
present  Insanity.    People  v.  Farrell,  81  Gal.  576. 

Though  in  West  Virginia  when  the  accused  Is 
found  to  be  Insane  at  the  time  of  trial,  the  jury 
may  then  proceed  to  Inquire  as  to  his  sanity  at  the 
time  of  the  commission  of  the  criminal  act.  Gru- 
ber V.  State.  8  W.  Va.  609. 

So,  there  Is  a  severance  of  the  cases  of  two  defend, 
ants  jointly  indicted  when  one  of  them  is  adjudged 
insane  on  a  separate  trial  of  that  issue  and  ordered 
confined  In  the  Insane  hospital  and  bis  trial  post- 
poned until  his  recovery,  and  the  other  is  subse- 
quently arraigned  and  tried  alone.  Marier  v.  State, 
67  Ala. 55,  4S  Anu  Rep.  9ft. 

88  L.  R.  A. 


A  verdict  finding  a  person  accused  of  crime  to 
be  mute  by  the  visitation  of  God,  however.  Is  not  an 
absolute  bar  to  her  being  tried  upon  the  indict- 
meut,  and  such  person  may  be  arraigned  and  sen- 
tenced, but  great  diligence  and  circumspection 
ought  to  be  exercised,  and  If  all  means  of  conrey- 
iog  Intelligence  to  the  mind  of  such  a  person  re- 
specting the  nature  of  the  arraignment  should 
prove  ineffectual  the  plea  of  not  guilty  should  be 
entered  for  the  prisoner,  and  It  would  then  become 
the  duty  of  the  court  to  inquire  touching  all  those 
points  of  which  the  prisoner  might  take  advantage 
and  examine  the  proceedings  with  a  critical  eye 
and  render  her  every  possible  service  consistent 
with  the  rules  of  law.  King  v.  Steel,  1  Leach,  C. 
L.461. 

So,  when  in  a  preliminary  examination  a  person 
is  found  insane  the  law  interposes  for  the  protec- 
tion of  bis  life  until  he  Is  restored  to  reason,  and  In 
the  meantime  he  will  be  kept  in  close  confinement 
for  the  protection  of  society.  People  v.  Lake,  % 
Park.  Grim.  Rep.  216. 

And  the  result  should  be  certified  to  the  proper 
court  having  jurisdiction  where  it  will  be  the  foun- 
dation of  an  order  committing  him  to  an  asylum. 
State  V.  O^Grady,  S  Ohio  Legal  News,  IST.  And 
see  Com.  v.  Hathaway,  13  Mass.  299;  JEx  parte  Trice, 
58  Ala.  546,  mpr(m  II.;  and  Webber  v.  Com.  119  Pa. 
228.  supra,  IV.  a. 

In  England  a  finding  of  insanity  of  the  accused  In 
a  proceeding  to  ascertain  whether  he  was  sane  or 
insane  under  89  ft  40  Geo.  III.  chap.  94,  f  2,  war- 
rants the  issue  of  an  order  that  the  accused  be  de- 
tained in  custody  during  her  majesty*s  pleasure. 
Reg.  V.  Da  vies,  6  Cox,  C.  C.  826, 3  Oar.  Sc  K.  828;  Rex 
V.  Pritchard,  7  Oar.  ft  P.  808;  Turner*s  Oase.  cited 
in  Shelf  ord  on  Lunacy,  469. 

And  the  defendant  on  a  trial  for  a  misdemeanor* 
where  be  appears  to  be  insane  and  the  jury  find 
bim  so,  may  be  ordered  to  be  confined  by  the  court 
under  that  statute  as  well  as  in  cases  of  treason, 
murder,  and  felony.  Rex  v.  Little,  Russ.  ft  R.  C 
C.430. 

And  a  deaf  and  dumb  person  charged  with  crime 
may  be  detained  to  be  instructed  if  the  jury  find 
that  she  is  too  Ignorant  to  be  put  upon  her  triaL 
Dyson's  Case,  1  Lewin,  C.  C  64. 

But  where  the  jury  in  a  criminal  prosecution  are 
of  opinion  that  the  person  did  not  in  fact  do  all 
that  the  law  deems  essential  to  constitute  the  of- 
fense charged  they  must  find  him  not  guilty  gen- 
erally, and  the  court  has  no  power  to  order  his  de- 
tention under  89  ft  40  Geo.  HI.  chap.  94,  f  2,  al. 
though  the  jury  should  be  clearly  of  opinion  that 
the  person  was  in  fact  insane.  Reg.  v.  Oxford,  9 
Car.  ft  P,  525. 

The  imprisonment  in  the  penitentiary  of  a  per- 
son afliicted  with  epilepsy  who  bad  violated  tlie 
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established,  may  operate  to  suspend  the  execu- 
tion of  the  judgment  in  the  case?  The  record 
shows  that  Blizabeth  Nobles  was  convicted  and 
sentenced  to  death  in  July,  1895,  and  that  the 
sentence  was  not  executed.  She  was  called 
before  the  court  in  June,  1806,  not  for  the  pur- 
pose of  being  sentenced,  because  the  sentence 
had  been  already  imposed,  but  for  the  purpose 
of  fixing  a  new  time  for  the  execution  of  the 
sentence.  A  person  convicted  of  a  capital 
ofiFense  is  never  sentenced,  under  the  I'aw  of 
this  state,  but  one  time.  The  sentence  is  the 
conclusion  of  the  record,  and,  once  entered, 
the  record  is  complete.  It  may  be  that  the 
time  fixed  in  the  sentence  expires,  but  the  sen- 
tence stands  in  full  force.  Therefore  the  life 
of  Elizabeth  Nobles  was  absolutely  forfeited 
by  the  verdict  and  the  judgment  or  sentence 
which   was  rendered  in  July,  1895;    and,  if 


execution  ever  takes  place,  it  will  be  by  virtue 
of  this  sentence,  though  at  a  different  time  from 
that  originally  named.  What  is  commonly 
referred  to  as  a  ''resentence"  is  only  the  fixing 
of  a  new  time  for  the  execution  of  a  sentence. 
The  language  of  the  Penal  Code  (§  1045)  in 
reference  to  providing  a  time  for  the  execution 
of  the  death  sentence  seems  to  be  conclusive 
of  the  question  that  one  sentence  is  all  that  is 
ever  imposed  in  a  capital  case,  and  that  that 
sentence  is  to  be  executed  either  at  the  time 
fixed  therein,  or  at  such  other  time  as  the  judge 
or  other  lawful  authority  of  this  state  shall  Si. 
thereafter.  "Whenever,  for  any  reason,  anv 
convict  sentenced  to  the  punishment  of  death 
shall  not  have  been  executed  pursuant  to  such 
sentence,  and  the  same  shall  stand  in  full  force, 
the  presiding  judge  of  the  superior  court  where 
the  conviction  was  had,  on  the  application  of 


penal  laws  of  the  state  is  not,  in  view  of  bis  affliotion, 
unconstiiutional  as  cruel  and  unusual  puolsbment. 
Foffarty  v.  State,  80  Ga.  460. 

6o,  in  Re  Btaudermann,  8  Abb.  N.  C.  187,  upon  a 
report  of  the  oommissioners  in  lunacy  tbat  the  de- 
fendant who  was  convicted  of  murder  was  an  epi- 
leptic, but  that  he  could  not  be  considered  to  have 
arrived  at  tbat  condition  of  diathetic  permanency 
necessary  to  constitute  complete  Insanity  at  law, 
and  that  bis  was  a  case  of  wbat  tbe  courts  have  al- 
ways termed  partial  insanity,  and  bis  status  was 
akin  to  that  of  tbe  habitual  drunkard  wbo  kills 
wbile  in  tbe  delirium  of  mania  a  potu,  and  tbat  no 
commission  of  experts  previous  to  bis  arrest  would 
have  certified  bim  as  a  fit  subject  for  a  lunatic 
asylum,  the  governor  commuted  tbe  sentence  of 
the  prisoner  to  imprisonment  for  life. 

A  refusal  to  instruct  the  jury  in  a  criminal  prose- 
cution that  if  the  accused  is  proved  to  be  rum  com- 
pos mentis  the  court  is  authorized  to  send  him  to  an 
asylum  is  not  error,  however,  where  they  were 
f  uliy  Instructed  as  to  the  law  of  Insanity.  State  v. 
Bobinson,  27  8.  C.  015. 

And  tbe  Missouri  statute  providing  for  the  re- 
straint of  persons  wbo  are  acquitted  on  the  ground 
of  insanity  has  reference  solely  to  insanity  existioir 
at  tbe  time  of  tbe  trial,  and  tbe  question  is  solely 
and  exclusively  for  tbe  determination  of  the  court 
with  which  neither  the  jury  nor  counsel  have  any- 
thing to  do,  and  where  attention  is  called  to  it  by 
counsel  upon  the  trial  of  an  Indictment  it  is  not  Im. 
proper  for  the  court  to  state  that  it  would  never 
make  an  order  to  send  a  sane  man  to  the  asylum. 
State  V.  KUn^er,  46  Mo.  S24. 

Vn.  Insanity  (tfUr  verdict. 

Sentence  should  be  stayed  in  a  criminal  prosecu- 
tion where  tbe  accused  after  verdict  and  before 
sentence  becomes  Insane.  State  v.  Brinyea,  6  Ala. 
Ul;  State  V.  Vann,  84  N.  C.  7)S. 

The  court  may  after  the  verdict  and  twfore  sen- 
tence cause  an  investigation  to  be  made  as  to  the 
Mnity  of  a  person  convicted  upon  suRgestion  of 
the  district  attorney,  where  doubts  arise  in  respect 
to  it  both  under  tbe  inherent  power  of  the  court 
and  under  La.  Rev.  Stat.  I  1768,  giving  direct  au- 
thority.    State,  ex  reL  Chandler,  46  La.  Ann.  696. 

And  an  inquiry  by  a  jury  of  tbe  panel  as  to  the 
ianity  or  insanity  of  a  person  accused'of  crime  aft- 
er  the  report  of  a  medical  commission  appointed 
by  the  court  to  examine  into  his  mental  condition 
is  not  improper  as  violative  of  article  6  of  tbe 
Louisiana  Constitution  of  1879  or  as  an  attempt  to 
deprive  bim  of  bis  libefty  without  due  process  of 
iaw.   State,  «B reL  Chandler,  45  La.  Ann.  696. 

So,  where  a  person  appears  to  be  Insane  during 
liit  trial  but  not  at  the  date  of  the  commission  of 
the  crime  for  which  he  is  t)elnff  tried  the  jury  may 
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say  so  in  their  verdict,  when  tbe  court  will  delay 
judgment,  or  execution  if  issued  will  be  stayed. 
Com.  V.  Taylor,  16  Pbila.  489. 

The  question  on  an  inquisition  of  insanity  after 
a  verdict  of  guilty  in  a  criminal  prosecution  is  not 
whether  tbe  defendant  had  a  fair  triaU  but  whether 
the  defendant  was  incapable  of  comprehending 
the  dangerous  position  in  which  be  was  placed  and 
of  takingr  intelliirent  measures  to  meet  It,  and 
whether  the  person  at  tbe  time  of  his  trial  was  so 
far  of  unsound  mind  as  to  be  incapable  of  compre- 
bending  the  nature  of  tbe  charge  against  bim  and 
of  properly  presenting  his  defense,  it  being*  the 
same  as  that  raised  by  a  suggestion  of  insanity 
when  tbe  prisoner  is  called  upon  to  plead.  United 
States  V.  Lancaster,  7  Bias.  440. 

And  wbile  the  burden  of  proof  on  an  inquisition 
of  insanity  after  a  verdict  of  guilty  in  a  criminal 
prosecution  rests  with  tbe  defendant  to  satisfy  the 
jury  that  he  is  in  fact  itisane  if  tbe  proof  when  all 
considered  together  leaves  a  reasonable  doubt  as 
to  bis  insanity,  he  should  have  tbe  benefit  of  such 
doubt.    United  States  v.  Lancaster,  7  Biss.  440. 

And  an  issue  to  be  submitted  to  the  jury  is  the 
proper  mode  of  ascertaining  the  truth  of  an  allega- 
tion tliat  the  accused  has  become  insane.  State  v. 
Vann,  84  N.  C  722. 

Tbe  judge  in  a  prosecution  for  homicide  in  which 
the  accused  has  been  found  guilty  of  murder  and 
alleges  that  he  is  a  lunatic  as  a  reason  wby  sen- 
tence should  not  be  pronounced  against  him  how- 
ever, may,  if  be  is  satisfied  of  tbe  falsity,  pro- 
nounce the  sentence  without  Impaneling  a  jury  to 
ascertain  the  fact,  but  in  case  of  doubt  or  difficulty 
a  venire  should  be  awarded  to  ascertain  tbe  fact. 
Bonds  V.  State.  Mart,  ft  T.  143, 17  Am.  Dec.  795. 

But  no  right  of  trial  by  jury  of  the  question  of 
present  insanity  of  a  person  accused  of  crime  ex- 
ists where  the  jury  has  found  a  verdict  upon  the 
general  issue  against  the  plea  of  Insanity  set  up 
as  a  defense  to  conviction;  tbe  mode  of  trial  rests 
in  the  discretion  of  the  court,  the  plea  at  this 
stage  being  only  an  appeal  to  the  humanity  of  the 
court  to  postpone  the  punishment  until  a  recovery 
takes  place  or  as  a  merciful  dispensation.  Laros  v. 
Com.  84  Pa.  200.  See  on  this  point  Bauohn  v. 
Statb. 

And  it  Is  not  error  for  the  court  to  refuse  to  sul>. 
mit  tbe  issue  of  insanity  to  tbe  jury  under  CaL 
Penal  Code,  9 1868.  when  a  defendant  is  brought  up 
for  judgment  on  conviction  where  the  court  enter- 
tains no  doubt  as  to  bis  sanity.  People  v.  Pico,  62 
Cal.SO. 

And  sentence  will  not  t>e  stayed  In  a  criminal 
prosecution  on  the  ground  of  the  insanity  of  ths 
accused  where  there  is  nothing  to  show  tbat  any 
change  in  his  condition  had  taken  place  since  the 
impaneling  of  the  jury,  as  to  stay  it  for  the  pur- 
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the  solicitor  ireceral  of  the  circuit,  or  other  per- 
son prosecoting  for  the  state,  shall  issue  a 
habeas  corpus  to  brine  such  convict  before 
him; or  if  such  convict  be  at  larc^e,  said  judge, 
or  any  judicial  officer  of  this  state,  may  issue  a 
warrant  for  his  apprehension:  and  upon  the 
convict  being  brought  before  the  jud^e,  either 
by  habeas  corpus,  or  under  such  warrant,  he 
shall  proceed  to  inquire  into  the  facts  and  cir- 
cucivBtances  of  the  case,  and  if  no  le^al  reason 
exists  against  the  execution  of  the  sentence,  he 
shall  sign  and  issue  a  warrant  to  the  sheriff  of 
the  proper  county,  commanding  him  to  do 
execution  of  such  sentence  at  such  time  and 
place  as  shall  be  appointed  therein,  which  ihe 
sheriff  shall  do  accordingly;  and  the  judge 
shall  cause  the  proceedings  to  be  entered  on 
the  minutes  of  the  superior  court  of  the 
county." 

In  the  case  of  HarrU  v.  StaU,  2  Oa.  290, 
where  complaint  was  made  that  the  prisoner 
was  improperly  sentenced  under  the  provisions 
of  the  law  contained  in  the  section  above 
quoted,  the  court  says:    "The  sentence  was 


suspended,  by  the  supersedeas  consequent  upon 
the  first  bill  of  exceptions,  until  the  same  was 
attltmed  by  this  court  by  the  disroifisal  of  the 
case.  It  was  then  in  full  force.  The  couit 
below  therefore  had  the  right  under  the  Code, 
upon  habeas  corpus,  to  command  the  sheriff 
to  do  execution  of  the  sentence."  If  we  are 
correct  in  this  interpretation,  then  on  June  28, 
1896,  when  the  prisoner  was  brought  before 
the  court  for  the  purpose  of  being  sentenced, 
she  was  already  under  sentence  of  death,  the 
same  having  been  pronounced  in  July,  1895; 
and  therefore  an  application  for  an  in ves' liga- 
tion into  her  mental  condition  could  have  been 
had  according  to  the  exact  terms  of  the  law  as 
embodied  in  Penal  Code,  ^  1047,  providing 
for  such  investigation;  that  is,  she  was  a  con- 
vict who  had  bMn  sentenced  to  the  punishment 
of  death,  and  her  presence  before  the  court 
was  simply  for  the  purpose  of  fixing  a  time  for 
the  execution  of  such  sentence.  This  beine 
true,  it  is  not  necessary  to  decide  what  would 
be  the  right  of  a  person  who  demanded  an  in- 
vestigation into  his  mental  condition  in  order 


pose  of  an  iDquislclon  as  to  his  sanity  would  be  in 
effect  to  arrest  Judgmeot  for  the  same  reason  which 
had  been  unsuccessfully  urged  before  the  Jury  in 
defense  of  the  criminal  charge.    State  v.  Brinyea, 

5  Ala.  241. 

So,  a  plea  of  Insanity  at  bar  when  a  person  ac- 
cused of  homicide  is  called  for  sentence,  uncor- 
roborated by  the  affidavit  of  any  friend,  counsel, 
physician,  jailer,  or  attendant,  must  be  disregarded 
where  tbere  is  nothing  in  it  to  raise  a  doubt  in  the 
mind  of  the  court  as  to  the  prisoner's  sanity.  Com. 
V.  Buccieri,  158  Pa.  635. 

And  a  new  trial  will  not  be  granted  in  a  prosecu- 
tion for  homicide  on  the  rround  of  the  inranity  of 
the  defendant  during  the  progress  of  the  trial  pre- 
venting proper  consultation  with  his  counsel  where 
tbere  was  no  evidence  of  such  insanity.  Coul  v« 
Winnemore,  1  Brewst.  (Pa.)  860. 

So,  it  has  been  held  that  a  Jury  will  not  be  Im- 
paneled to  determine  the  sanity  of  one  convicted 
of  a  criminal  offense,  where  su*h  question  was  di- 
rectly put  in  issue  on  the  trial.  Stover  v.  Com.  02 
Va.  780. 

And  that  a  oommission  to  inquire  into  the  san- 
ity of  a  person  convicted  of  murder  in  the  first  de- 
gree will  not  be  allowed  where  the  defense  of  in- 
sanity was  made  at  the  trial.  Com.  v.  fiaranskl,  88 
Plttsb.  L.  J.  868. 

And  that  where  the  question  of  insanity  has 
been  passed  upon  by  the  Jury,  a  motion  to  stay  the 
sentence  cannot  be  entertained.   State  v.  Brinyea, 

6  Ala.  241. 

The  case  of  Bauohv  v.  State,  recently  affirmed 
by  t  be  Su  preme  Cou  rt  of  the  Un  Ited  States  suh  nom. 
Nobles  V.  Geortria,  16S  U.  S.  89H,  42  U  ed.  —  (Ad- 
vance Sheets,  Dec.  15, 1807,  p.  144),  holds  that  a  de- 
nial of  a  Jury  trial  on. an  issue  of  insanity  after 
verdict  is  not  a  denial  of  due  process  of  law* 

Yin.  Inaaniiu  after  judgmenU 

The  general  rule  is  that  a  person,  though  ad- 
Judged  to  punishment,  cannot  be  punished  for  a 
public  offense  while  insane.  People  v.  Scbmitt,  106 
Gal.  48. 

Where  a  person  becomes  a  lunatic  after  oonvio> 
tion  for  a  criminal  act  be  can  be  removed  to  the 
asylum  on  proper  proeeedings  had  therefor.  Hill 
V.  State.  64  Ga.  468. 

And  a  circuit-court  Judge  has  power  after  the 
ezpirationof  a  term  to  issue  the  writ  of  error  coram 
nobis  to  reverse  a  Judgment  of  conviction  in  a 
criminal  case  where  It  appears  that  the  defendant 
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was  Insane  at  the  time  of  the  trial  and  it  was  not 
then  made  known;  and  if  such  fact  is  disputed  by 
the  state  a  Jury  may  bo  impaneled  in  term  to  trj 
the  issue,  and  the  venue  of  the  trial  may  be  changed 
to  another  county,  tnit  the  change  carries  the 
whole  case.  Adier  v.  State,  85  Ark.  617,  87  Am. 
Kep.48. 

So.  where  no  plea  of  present  insanity  Is  Inter- 
posed in  a  prosecution  for  homicide,  and  there  is 
anything  In  the  record  or  conduct  of  the  accused 
to  create  a  suspicion  of  such  insanity,  the  appellate 
court  will  of  its  own  motion  inquire  into  his  present 
mental  state  and  make  proper  recommendation 
for  commutation  of  sentence  and  removal  to  the 
i  nsane  as  v  I  u  m  if  he  is  found  to  be  insane.  Green  v. 
State,  88  Tenn.  634. 

An  J  where  tbere  is  evidence  of  present  insanity 
upon  an  inquisition  as  to  the  sanity  or  insanity  of 
a  person  accused  of  crime  alleged  to  have  super- 
vened after  his  conviction  and  proof  that  since  his 
conviction  he  presented  by  his  acts,  words,  loolm, 
and  conduct  evidence  of  insanity,  an  inquiry  may 
be  made  into  bis  past  life  to  see  if  he  had  been  In- 
sane or  in  a  previous  condition  of  insanity  tending 
to  explain  and  illustrate  his  present  condition. 
Spann  v.  State.  47  Ga.  &I9. 

Under  the  Georgia  statutes  in  case  of  a  convict 
becoming  insane  it  is  the  duty  of  the  sheriff,  with 
the  concurrence  of  the  inferior  court,  to  summon 
a  Jury  of  twelve  men  to  inquire  into  such  insanity. 
Spann  v.  State,  47  Ga.  549:  Nobles  v.  Georgia,  168  U. 
S.  896. 43  L.  ed.  —  (Advance  Sheets,  Dec.  15, 1887,  p. 
144),  Affirming  principal  case. 

No  provision  1«  made  for  the  mode  of  trial,  and  if 
It  appear  on  the  inqnisition  that  the  prisoner  is  in- 
sane the  sheriff  must  suspend  the  execution  and  re- 
port the  inquisition  and  suspension  to  the  Judges 
who  direct  the  report  to  be  entered  on  the  minutes. 
Spann  v.  State,  47  Ga.  549. 

But  the  words  "after  conviction,**  In  Ga.  Code 
1883.  6  4j066<i,  providing  for  determination  of  the 
question  of  insanity,  are  not  to  be  construed  as  lim- 
ited to  persons  who  have  also  b«en  sentenced  by 
force  of  the  preceding  6  4666,  which  provides  for 
an  investifration  after  a  convict  has  been  senteooed. 
Nobles  V.  Georgia,  168  U.  S.  898.  42  L.  ed.  —  (Ad- 
vance  Sheets.  Dec.  15, 1897,  p.  144),  Affirming  prin- 
cipal case. 

And  the  determination  as  to  the  insanity  of  a 
person  after  sentence  and  conviction  is  not  insuffi- 
cient to  constitute  due  process  of  law  on  the 
ground  that  the  investigation  is  not  Judicial  In  its 
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to  establish  the  fact  that  he  became  insaoe 
after  verdict  and  before  sentence.  If  it  were 
necessary  to  decide  this  question,  it  could  be, 
i;?ith  propriety,  held  that  the  prisoner  was  not 
entiiled  to  be  heard  upon  this  question  between 
verdict  aod  sentence,  because  there  was  no 
necessity  for  such  bearing.  Wi  hput  .'en 
tence  the  verdict  can  never  be  carried  into 
effect.  The  moment  that  sentence  is  pro- 
nounced the  right  to  apply  for  an  investigation 
under  §  1047  of  the  Penal  Code  is  complete. 
We  therefore  treat  this  as  the  application  of  a 
person  convicted  and  sentenced,  to  have  the 
question  of  her  mental  condition  tried  by  a 
jury  in  the  superior  court  according  to  the 
forms  of  procedure  incident  to  investigations 
in  that  court.  Has  a  convict  the  right,  sfter 
verdict  and  sentence,  and  his  life,  according  to 
'*due  process  of  law,"  thus  forfeited  to  the 
state,  to  demand,  as  "due  process  of  law/' 
that  his  mental  condition  shall  be  inquired  into 
in  order  to  determine  whether  the  judgment  of 
the  court  shall  go  into  execution?  "Inas- 
much as   the   stage   of   criminal    procedure 


known  as  'pleading'  has  been  passed  at  the  time 
when,  after  conviction,  the  issue  as  to  insanity 
in  bar  of  sentence  is  asked  for,  the  point  as  to 
constitutional  right  may  not  be  involved." 
Carr,  Trial  of  Lunatics,  p.  87. 

In  the  case  of  Laroa  v.  Com.,  84  Pa.  200, 
210,  the  court  says:  "The  last  three  assign- 
ments of  error  raise  a  single  question  upon  the 
p>ower  of  the  court  to  inquire  by  inspection  and 
per  te$te$  into  the  insanity  of  the  prisoner  since 
verdict.  We  have  no  precedents  in  this  state, 
known  to  us,  how  the  inquiry  shall  be  con- 
ducted when  such  a  plea  in  bar  of  sentence  is 
put  in.  It  seems  to  us.  however,  that  no  right 
of  trial  bv  jury  is  involved  in  the  question.  "^  A 
jury  having  found  a  verdict  against  the  plea 
of  insanity  when  set  up  as  a  defense  to  convic- 
tion, subsequent  insanity  cannot  be  set  up  in 
disproof  of  the  conviction.  The  plea  at  this 
stage  is  only  an  appeal  to  the  humanity  of 
the  court  to  postpone  the  punishment  until  a 
recovery  takes  place,  or  as  a  merciful  dispen- 
sation. The  rights  of  the  prisoner  as  an  of- 
fender on  trial  for  an  offense  are  not  involved. 


character,  the  manner  In  which  the  question  oball 
be  determined  being  purely  a  matter  of  legislative 
regulation.  Nubles  v.  Oeorirla,  168  U.  8.  398.  42  li- 
ed. —  (Advance  Sheets,  Dec.  16,  1897,  p.  144),  Af- 
flrmtntr  principal  case. 

A  trial  of  the  question  of  the  insanity  of  a  con- 
vict sufrgested  after  verdict  and  sentence,  however, 
is  at  common  la«f  In  the  discretion  of  the  judge 
wiibout  any  absolute  right  on  his  part  to  have  the 
issue  tried  before  a  court  and  jury.  Mobles  v. 
Georgia.  168  U.  S.  388, 42  L.  ed.  —  (Advance  Sheets, 
Dec.  15. 1897,  p.  144).  AflSrmiag  principal  case. 

And  before  the  verdict  of  a  jury  and  tbe  judg- 
ment and  sentence  of  tbe  court  in  a  criminal  pros- 
ecution can  be  nullified  by  a  finding  in  a  proceed- 
ing to  determine  as  to  tbe  prrsent  sanity  or  Insanity 
of  the  accused  it  should  be  found  that  tbe  prisoner 
is  actually  insane  so  as  to  be  wholly  unconscious  of 
bis  situation.    Re  Schneider,  21  D.  C.  433. 

And  an  appellate  court  cannot  act  in  a  criminal 
case  upon  the  evidence  furnished  by  tbe  present 
mental  condition  of  the  accused  «fbo  has  become 
insane,  and  upon  that  ground  reverse  a  judgment 
against  him  wblcb  is  otherwise  legal,  though  there 
is  nothing  to  preclude  bis  being  put  in  the  scate 
insane  asylum.    People  v.  Sebmltt,  106  Cal.  48. 

And  refusal  of  the  court  in  a  prosecution  for 
homicide  to  receive  a  plea  of  lunacv  in  t)ar  of  tbe 
sentence  of  death  about  to  be  pronounced  is  not 
error  where  tbe  court  upon  inspection  of  tbe  pris- 
oner and  upon  consideration  of  the  case  again 
found  nothing  which  renders  it  probable  that  tbe 
defendant  was  a  lunatic,  or  wblcb  makes  tbe  mat- 
ter doubtful.  Bonds  v.  State,  1  Mart.  &  Y.  143,  17 
Am.  Dec.  795. 

If  there  is  nothing  to  raise  a  doubt  in  the  mind 
of  the  court  as  to  tbe  sanity  of  the  accused  in  a 
criminal  prosecution  when  he  is  called  for  sen- 
tence, it  lis  not  only  tbe  right,  but  the  Imperative 
duty,  of  tbe  court  to  disregard  a  plea  of  insanity  In 
bar  of  the  sentence.    Com.  v.  Bucclerl,  153  Pa.  5;;9. 

And  refusal  to  permit  a  rearrai»enment  of  the 
accused  in  a  criminal  prosecution  at  tbe  coromeTice- 
ment  of  a  new  trial  is  not  error  where  he  had  been 
indicted  for  murder  and  on  arrulRnment  bad 
pleaded  to  the  Indictment  and  been  tried  and  con- 
victed, and  upon  appeal  tbe  judgment  bad  been 
reversed  and  a  new  trial  ordered.  People  v.  Mc- 
Elvaine.  125  N.  Y.  596. 

And  refusal  to  appoint  a  commission  to  examine 
s  report  on  the  question  of  the  present  sanity  of  a 
Person  accused  of  homicide  where  counsel  then 
tendered  an  oral  plea  of  not  guilty  with  a  speciflca- 
^«  L  R.  A. 


tlon  alleging  insanity  at  the  commencement  of  a 
new  trial  after  a  previous  arraignment  and  plea 
and  trial  and  conviction  and  reversal  is  not  error 
where  no  proof  of  Insanity  is  given  to  support  tbe 
demand  for  an  inquisition,  as  It  will  be  inferred 
that  the  court  made  tbe  examination  required  of 
it,  the  determination  of  the  question  resting  in  tbe 
discretion  of  the  court.  People  v.  MoBlvaine,  125 
N.  Y.  506. 

So,  Pa.  act  May  14, 1874,  Pub.  Laws,  160.  providing 
for  tbe  disposition  and  custody  of  insane  persons 
charged  with  and  acquitted  or  convicted  of  crime 
has  no  application  to  the  case  of  a  person  convicted 
of  murder  in  the  first  degree,  and  after  sentence  of 
death  has  been  pronounced  upon  him  be  la  remitted 
to  tbe  control  of  the  governor  either  for  execution 
of  the  sentence  or  pardon  In  the  manner  prescribed 
by  law.  Ex  parte  Briggs,  14  W.  N.  C.  341:  Ex  parte 
Wilson,  19  W.  N.  a  37 :  Baranoeki*s  Case,  9  Pa.  Co. 
Ct.254. 

Nor  does  Pa.  act  May  8,  1888,  Pub.  Laws,  21,  fi  29, 
relative  to  tbe  supervision  and  control  of  hospitals 
and  homes  in  wbich  the  Insane  are  placed  for  treat- 
ment, apply.    Baranoski^s  Case,  9  Pa.  Co.  Ct.  264. 

And  the  court  cannot  after  conviction  and  sen« 
tence  control  tbe  action  of  tbe  governor  by  the 
appointment  of  a  commission  or  otherwise,  he 
being  tbe  sole  judge  of  the  circumstances  which 
may  Intluence  blm  to  exercise  clemency  or  enforce 
tbe  execution.    Baranosk^s  Case,  9  Pa.  Co.  Ct.  264. 

So,  tbe  supreme  court  will  not  appoint  a  com- 
mission to  determine  as  to  the  sanity  of  a  person 
accused  of  murder  in  tbe  first  degree  upon  the  affi- 
davit of  physicians  that  they  believed  tbe  prisoner 
to  be  Insane  and  In  an  unfit  mental  condition  to 
undergo  capital  punishment,  where  the  governor 
hnd  previously  declined  to  Interfere  with  tbe  sen- 
tence of  tbe  court  which  tried  blm.  Ex  parte  Mc- 
Ginnls,14W.N.  C.221. 

IX.  ApptaU. 

As  a  general  rule  no  appeal  from  the  determina- 
tion In  a  proceeding  to  determine  as  to  present 
sanity  or  Insanity  of  a  person  accused  of  crime  has 
been  provided  for. 

Thus,  the  holding  of  tbe  court  upon  a  demand  by 
tbe  accused  in  a  criminal  prosecution,  made  after 
conviction  upon  a  plea  that  be  bad  become  insane, 
for  a  jury  trial  of  tbe  question  of  bis  insanity,  and 
asking  for  a  continuance  of  tbe  cause  to  prepKre 
lor  trial,  that  be  was  entitled  to  a  jury  to  inquire 
Into  tbe  fact,  and  If  itsbould  befound  favorably  to 
blm  tbe  Judgment  must  be  suspended  until  bissan- 
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He  has  had  the  benefit  of  a  jury  trial,  and  it 
is  DOW  the  court  only  which  must  l)e  satisfied 
OD  the  score  of  humanity.  If  the  ri^ht  of  trial 
by  jury  exist  at  all,  it  must  exist  at  all  times, 
00  matter  how  often  the  plea  is  repeated  alleg- 
iog  insanity  occurring  since  the  last  verdict. 
Such  a  right  is  inconsistent  with  the  due  ad- 
ministration of  justice.  There  must  be  a 
sound  discretion  to  be  exercised  by  the  court. 
If  a  case  of  real  doubt  arise,  a  just  judee  will 
not  fail  to  relieve  his  own  conscience  by  sub- 
mitting the  fact  to  a  jurjr."  It  is  in  the  power 
of  any  person  interested  in  the  prisoner  to  call 
for  an  investigation,  under  Penal  Code,  §1047, 
or  the  judge  himself  may  order  the  investiga- 
tion. The  purpose  of  the  legislature  evidently 
was  to  carry  out  tbe  principle  referred  in  the 
decision  above  quoted,  and  provide  a  method 
for  the  trial  of  a  question  which  simply  in- 
volved a  plea  to  the  humanity  of,  the  court  to 
postpone  the  punishment  of  an  insane  person 
until  a  recovery  takes  place. 

In  the  ca.<:e  of  Jones  v.  State,  18  Ala.  153,  the 
court  in  dealing  with  the  question  of  insanity 
at  the  time  of  trial,  says:  ''Although  we  are  of 


opinion  that  the  facts  disclosed  in  the  bill  of  ex* 
cepiions  might  well  have  warranted  the  pre- 
liminary inquiry  as  to  the  prisoner's  mental 
condition,  yet  this  must  be  left  to  the  sound  dis- 
cretion of  the  court.  If  amid  tbe  mystery  and 
veil  which  shrouds  the  phenomena  of  mental 
aberration,  so  difficult  to  penetrate,  the  judge 
should  be  mistaken,  and  try  an  insane  man  (as 
we  incline  to  think  has  been  done  in  the  case 
before  us),  it  will  present  a  case  in  which  there 
may  be  a  strong  appeal  to  executive  clemency." 
In  the  case  of  Spann  v.  State,  47  Ga.  551,  in 
referring  to  the  law  now  contained  in  Penal 
Code,  g  1047,  Judge  McCay  says:  "The  stoy 
for  insanity  seems  to  depend  on  the  discretion 
of  tbe  ludge  at  common  law.  1  Hale.  P.  C. 
870.  He  may  call  in  a  jury  if  he  pleases.  The 
whole  proceeding  is  merely  a  stay  of  execution, 
and  is  bused  rather  upon  the  public  will,  and  a 
sense  of  propriety,  than  on  any  right  in  the  pris- 
oner. .  .  .  The  whole  proceeding  is  rather 
an  inquiry  based  on  public  propriety  and  de- 
cency than  a  mwttpr  of  right." 

While  the  queeti  )n  as  to  whether  the  section 
under  consideration  was  due  process  of  law  ia 


Ity  Is  restored,  remaodloff  him  to  prison  and  con- 
tlnulog  tbe  case  tbac  the  issue  migbc  be  taus  tried, 
—is  not  appealable  at  tbe  instanoe  of  tbe  prosecu- 
tion.   State  V.  Yann,  84  K.  C.  772. 

So,  where  a  verdict  is  rendered  under  74  Ohio 
Laws,  839,  91,  Rev.  Stat.  7240,  7241.  providing  that 
if  tbe  Jury  find  tbe  accused  to  b«»  sane  and  no  trial 
has  been  had  on  tbe  indictment  a  trial  shall  be  had 
thereon  as  if  the  question  bad  not  been  tried  find, 
inff  a  person  to  be  sane,  error  will  not  lie  to  reverse 
such  proceed incr  for  alleged  errors  therein,  either 
before  or  after  conviction.  Inskeep  v.  State,  86 
Ohio  St.  145.  86  Ohio  St.  482. 

And  a  verdict  and  Judgment  of  a  Jury  impaneled 
to  try  an  issue  whether  the  accused  in  a  criminal 
prosecution  i5<  now  sane,  rendered  after  a  verdict 
and  Judgment  of  conviction  and  an  appeal  there- 
from adjudging  him  to  be  sane,  is  not  appealable 
under  the  Texas  statute,  tbe  right  to  appeal  being 
given  a  defendant  in  a  criminal  action  only  from 
a  Judgment  of  conviction.  Darnell  v.  State,  24 
Tex.  App.  ft. 

Nor  can  error  committed  on  a  trial  as  to  present 
insanity  be  reviewed  on  bills  of  exceptions  in  l^e«f 
York  and  does  not  constitute  ground  for  reversing 
the  Judgment  afterwards  entered  on  the  trial  of 
the  indictment.  Freeman  v.  People,  4  Denio,  9,  47 
Am.  Dec.  216. 

And  the  writ  of  certiorari  does  not  lie  from  the 
finding  of  a  Jury  summoned  under  Qa.  Code,  S  4666. 
to  inquire  into  the  sanity  of  a  person  who  bad 
been  convicted  of  a  capital  offense  and  sentenced 
to  be  executed  and  who  is  alleged  to  have  become 
insane  after  such  conviction,  proceedings  thereun- 
der t)eing  in  tbe  nature  of  an  inquisition  not  Ju- 
dicial in  character,  and  the  statute  providing  that 
the  inquiry  is  to  be  made  by  the  Jury  and  confer- 
ring no  authority  upon  anyone  to  give  any  direc- 
tion as  to  the  inquiry,  and  making  no  provision  for 
reviewing  the  same.    Carr  v.  State,  96  Qa.  89. 

So,  in  Spann  v.  State,  47  Ga.  549,  the  question 
whether  certiorari  would  lie  to  review  a  determi- 
nation upon  an  inquisition  as  to  the  sanity  of  a 
party  accused  of  crime  under  tbe  Georgia  statute 
was  discussed  but  not  decided,  but  it  was  strongly 
intimated  that  it  would  not  lie,  the  court  saying 
that  it  would  be  a  perversion  of  terms  to  call  an 
inquisition  of  this  kind  the  act  of  the  court,  and 
that  the  whole  proceeding  is  rather  an  inquiry 
based  on  public  propriety  and  decency  than  a  mat- 
ter of  right. 

38  L.  R.  A« 


In  California,  however,  it  would  seem  that  there 
may  be  an  appeal  on  an  issue  as  to  present  san-. 
ity  or  Insanity.  See  People  v.  Moice,  16  OaL  829. 
tupra^  VL 

As  to  right  of  appeal  from  tbe  determination  of 
the  court  as  to  whether  or  not  the  issue  should  be 
submitted,  see  gtipra^  lY .  a 


X  EfeU  of  rtMvery, 

Insanity  intervening  between  the  time  of  the 
commission  of  the  offense  and  the  trial  of  the  ac- 
cused therefor  wiU  not  exculpate  tbe  person.  Jones 
V.  State,  18  Ala.  158. 

And  one  wno  commits  a  crime  and  becomes  In- 
sane is  amenable  therefor  upon  restoration  to  san- 
ity upon  the  same  footing  as  other  persons  com- 
mitting criminal  acts.  State  v.  Prltchett,  106  N.  C 
667. 

The  postponement  of  a  trial  of  an  insane  penon 
will  not  discharge  him  from  a  future  trial  when  hia 
disability  shall  be  removed.  Kinloch^  Caae,  18 
How.  St.  Tr.  395. 

And  a  person  accused  of  crime  who  was  adjodg^ 
insane  and  incapable  of  pleading  and  sent  to  an 
asylum  may  be  required  to  plead  and  he  put  on 
trial  upon  his  apparent  restoration  to  sanity  with- 
out making  a  formal  inquiry  as  to  his  later  condi- 
tion.   State  V.  Prltchett,  106  N.  C  667. 

And  though  tbe  authorities  of  the  insane'asylum 
have  not  certified  that  he  has  recovered.  State  v, 
Pf  iTchett,  106  N.  C.  667. 

And  where  a  person  accused  of  crime  has  been 
determined  to  be  Insane  at  the  time  it  was  Intended 
to  try  him  by  a  Jury  summoned  for  that  purpose, 
upon  his  subsequent  apparent  recovery  tbe  court 
may  proceed  to  a  trial  of  the  case  without  having 
first  Instituted  an  additional  Inquiry  i^to  his  per- 
sonal sanity  which  would  have  resulted  in  a  formal 
reversal  or  vacation  of  tbe  previous  Judgment  that 
be  was  insane.    People  v.  FarrelU  81  Cal.  576. 

A  person  accused  of  crime  cannot  be  kept  Id  an 
asylum  until  bis  recovery  and  then  placed  la  Jail 
to  lie  again  tried  under  Tenn.  act  of  1871,  chap.  188, 
S  7,  however,  where  tbe  evidence  as  to  bis  Insaoity 
was  given  under  a  plea  of  not  guilty  and  related  to 
tbe  time  of  the  criminal  act  charged  and  not  to  the 
time  of  the  trial,  as  such  statute  relates  to  insanity 
at  the  time  of  the  trial  only.  Firby  v.  State,  8 
Baxt.  858.  F.  H.  B. 
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not  lOTolved  directly  in  the  case  of  Cart  y. 
State,  98  Oa.  89.  gtiU  id  passing  upon  the  right 
of  the  superior  court  to  review  a  proceediog 
UDder  that  section  by  certiorari,  the  majority 
of  the  court  recognized  the  proceeding  as  t)cing 
"rather  an  inquiry  based  on  public  propriety 
and  decency,  than  upon  any  right  of  the  [de- 
fendant] prisoner."  The  effect  of  that  deci- 
sion was  to  hold  that  no  judicial  investigation 
was  required  to  be  given  to  a  person  as  a  mat- 
ter of  right,  and  that  all  investigations  after 
conviction  were  simply  to  inform  the  court 
imposing  sentence  as  to  the  mental  condition 
of  the  piisoner,  for  the  sole  purpose  of  deter- 
mining whether  it  would  be  consistent  with 


public  decency  and  propriety  to  take  away  the 
life  of  a  person  who  had  not  mind  enough  to 
realize  what  was  being  done.  There  being  no 
law  in  force  in  this  state  which  authorizes  or 
requires  the  judge  of  the  superior  court  to 
enter  into  an  investigation  of  the  mental  con- 
dition of  Elizabeth  Kobles  at  the  time  and  in 
the  manner  prayed  for  in  the  petition  filed  in 
her  behalf,  the  refusal  by  the  judge  to  enter 
into  such  investigation  was  not  a  denial  to  her 
of  "due  process  of  law;"  and  there  was  there- 
fore no  error  in  declining  to  entertain  such 
petition  and  in  denying  "each  and  every 
praver*'  therein. 
Judgment  affirmed. 
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PEOPLE  of  the  State  of  New  York,  ex  rel. 
NEW  YORK  IN8TITUTI0N  FOR  THE 
BLIND.  BeepU., 

Aahbel  P.  FITCH.  Comptroller  of  the  City 
of  New  York,  Appt. 

(151  N.  Y.  14.) 

1.  An  incorporated  instltntlon  for  the 
bUnd  vrhieh  has  been  rapported  and  its 

property  purchased  and  maintained  mainlf  by 
appropriations  from  the  state,  although  it  may  be 
only  an  educational  institution  so  tar  as  it  edu- 
cates paying  pupils,  is  to  be  regarded,  so  far  as  it 
clothes,  educates,  and  maiotalDs  indigent  pupils 
at  public  expense  or  by  donations  from  individ- 
uals, as  a  charitable  institution  subject  to  the 
visitation  aud  the  rules  of  the  board  of  charities 
under  Iaws  1896,  chap.  771,  and  also  to  the  re- 
BtrictloQ  under  Const,  art.  8,  •  14,  against  pay- 
ments by  mnnlclpalltles  for  any  Inmate  not  re- 
ceived and  retained  pursuant  to  roles  established 
by  the  state  tK>ard  of  charities. 

S.  An  inetitntion  wbieb  la  edneatlonal  to 

some  extent  may  be  also  a  charitable  institution 
ititbin  the  meaning  and  intent  of  the  Ck>n8titution 
aod  statutes  respecting  charitable  institutions. 

8.  The  fact  tbat  an  institution  is  snbject 
to  the  visitation  of  the  superintendent 
of  public  instruction  Is  not  conclus  ve 
against  regarding  it  as  a  charitable  institution 
Bubject  to  the  visitation  of  a  board  of  charities. 

4.  The  constitutional  provision  that  the 
legislature  sball  provide  for  a  system  of 
free  common  schools  wherein  ail  the  children  of 
the  state  may  be  educated  has  no  application  to 
an  insiliution  wholly  or  partly  under  private 

CODtSOL. 

(O^Brten,  /.,  dieaentsj^ 
(October  12.  1897.) 

APPEAL  by  defendant  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court, 
First  Department,  affirmiofr  an  order  of  a  spe- 
cial term  for  New  York  County  icranting  a  writ 


of  mandamus  requirinfr  defendant  to  audit  and 
pay  a  claim  of  relator  for  material  furnished 
charity  inmates  of  the  relator  institution.  Be- 
versed. 

MesiTi,  Francis  H.  Scott  and  T.  E. 
Hancock*  for  appellant: 

It  became  the  plain  duty  of  the  legislature, 
after  the  adoption  of  the  Constitution  of  1894, 
to  bring  the  existing  mandatory  statutes  mak- 
ing appropriations  to  chariiiea  into  harmony 
with  the  new  principle. 

People,  Inebriates'  Home, ^,  Brooklyn ^  1^2'^, 
Y.  899;  People,  Inebriated  Home^Y,  Brooklyn, 
11  A  pp.  Div.  114:  People,  Wayside  Borne,  t. 
Kings  County  Supers.  12  Misc.  187. 

The  relator  is  a  charitable  institution. 

Ifew  York  Inst,  for  the  Blind  ▼.  Bow,  10  N. 
Y.  84;  Biker  v.  liew  York  Hospital  Soe.  66 
How.  Pr.  246. 

The  adjectives  "charitable"  and  "eleemosy- 
nary" are  substantially  synonymous,  and  com- 
prehend the  bounty  ox  gratuitous  education  aa 
well  as  maintenance. 

1  Bouvier,  Law  Diet.  502;  1  Burrill,  Law 
Diet.  278,  586:  Black,  Law  Diet.  195,  418; 
Jackson  v.  Phillips,  14  A^len,  556;  Dartmouth 
College  v.  Woodward,  17  U.  8.  4  Wheat.  618. 4 
L.  ed.  629;  BusseU  ▼.  Allen,  107  U.  S.  163.  27 
L.  ed.  897;  Vidal  v.  Philadelphia,  48  U.  8.  2 
How.  127, 11  L.  ed.  205;  Cfiapinv.  School  Dist. 
No.  t,  85  N.  H.  445. 

All  gifts  for  the  promotion  of  education  are 
charitable  in  a  legal  sen.se. 

Gerke  v.  Purcell,  25  Ohio  8t.  248;  Owens  ▼. 
Missionary  Soe.  of  M.  E.  Church,  14N.Y.  898, 
67  Am.  Dec.  160;  8  Am.  &  Eng.  £nc.  Law, 
p.  128.  and  cases  cited. 

The  functions  of  the  superintendent  of  pub- 
lic instruction  toward  the  relator  do  not  ex- 
clude the  jurisdiction  of  the  state  board  of 
charities. 

Rev.  Const  art.  8,  g  18. 

Messrs.  Bowers  ft  Sands*  for  respond- 
ents: 

The  New  York  Institution  for  the  Blind  is 
not  of  a  charitable,  eleemosynary,  correctional. 


J^pT«.-On  the  queFtion  what  coD$>titutes  chari-  I  inRtonlan  Home  t.  Chicago  (Iil.)29L.R.A.798;  and 
ubie  institutions,  see  also  Crerar  v.  Williams  (III.)  I  Philadelphia  t.  Overseers  of  Public  Schools  (Pa.)  29 
*J^  L-  R.  A  454,  and  cases  there  referred  to;  also  i  L.  H.  A.  OOOt 
Webster  t.  Wlggin  (B.  L)  28  L.  R.  A.  610;  Waeh- 
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or  reformatory  character,  and  therefore  is  not 
subject  to  the  yisitation  of  the  state  board  of 
charities. 

A  college  or  other  institution  primarily  es- 
tablished for  imparting  instruction  cannot  be 
called  a  charitable  or  eleemosynary  institution 
within  the  meaning  and  intent  of  §§11  and  14 
of  art.  8  of  the  Constitution. 

Sbelford,  Mortmain,  p.  28;  American  Aty- 
litm  y.  Phaniz  Bank,  4  Conn.  177.  10  Am. 
Dec.  112;  Ang.  &  A.  Corp.  29;1  fil.  Com.  471; 
Dartmouth  CcUege  ▼.  Woodward^  17  U.  8.  4 
Wheat.  640,  4  L.  ed.  660;  Williams  t.  WiU- 
iams,  8  N.  Y.  532. 

Under  the  Constitution  of  1896  the  legisla- 
ture may  appropriate  money  for  the  education 
of  persons  in  the  New  York  Institution  for  the 
Blind,  although  such  persons  are  not  received 
and  retained  pursuant  to  rules  made  by  the 
state  board  of  charities. 

The  expression  of  a  particular  intent  as  to 
the  education  and  support  of  the  blind  cer- 
tainly governs  the  expression  of  a  general  in- 
tent as  to  care,  support,  and  maintenance  (noth- 
ing said  about  education)  of  inmates  of 
charitable,  eleemosynary,  correctional,  and  re- 
formatory institutions. 

Hoey  V.  Gilray,  129  N.  Y.  188;  T&wnsendv. 
LitiU,  109  U.  8.  601.  27  L.  ed.  1012;  Standen 
V.  Unitersiiy  of  Oxon.W.  Jones,  26;  Chureldll 
▼.  Crtase,  5  Bing.  180;  DeWinton,  v.  Brecon, 
26  BeaT.  638;  8taU,  BarUett,  y.  Trenton,  981^, 
J.  L.  68. 

The  intent  of  the  Constitution  was  to  subject 
alone  institutions  distributing  alms  for  the  sup- 
port and  maintenance  of  the  poor  to  the  visita- 
tion of  the  state  board  of  charities.  It  was 
not  the  intent  of  the  Constitution  to  subject 
educational  institutions  to  the  supervision  of 
such  board. 

Martin*  J.,  delivered  the  opinion  of  the 
court: 

The  question  presented  in  this  case  involves 
the  consideration  and  construction  of  certain 
provisions  of  the  Constitution  and  of  the  stat- 
utes by  which  the  relator  was  organized  and 
continued,  and  by  which  it  has  been  supported 
and  the  management  of  its  a£fairs  controlled. 
These  provisions  of  the  Constitution  are  new. 
having  gone  into  operation  on  the  Ist  day  of 
January.  1896.  So  far  as  applicable  here,  they 
provide:  ''Neither  the  credit  nor  the  money  of 
the  state  shall  be  given  or  loaned  to  or  in  aid  of 
any  association,  corporation,  or  private  under- 
taking. This  section  shall  not,  however,  pre- 
vent the  lefifislature  from  making  sucl^  pro- 
vision for  the  education  and  support  of  the 
blind,  the  deaf  and  dumb,  and  juvenile  delin- 
quents, as  to  it  may  seem  proper."  Article  8. 
^9.  "No  county,  city,  town,  or  village  shall 
hereafter  give  any  money  or  property;  or  loan 
its  money  or  credit  to  or  in  aid  of  any  individ- 
ual, association,  or  corporation:  or  become 
directly  or  indirectly  the  owner  of  stock  in,  or 
bonds  of,  any  association  or  corporation;  nor 
Bhall  any  such  county,  city,  town,  or  village 
be  allowed  to  incur  any  indebtedness  except 
for  county,  city,  town,  or  village  purposes. 
This  section  shall  not  prevent  such  county, 
city,  town,  or  village  from  making  such 
provision  for  the  aid"  or  support  of  its  poor 
as  may  be  authorized  by  law."     Article  8, 
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§  10.  Section  11  of  article  8  provides  for  a 
state  board  of  charities,  which  shall  visit  and 
inspect  all  institutions  of  a  charitable,  eleemosy- 
naiy,  correctional,  or  reformatory  character, 
except  those  for  the  insane  and  adult  criminals. 
Section  13  provides  that  the  yisitation  and  in- 
spection provided  for  therein  shall  not  be  ex- 
clusive of  other  visitation  and  inspection  (then) 
now  authorized  by  law.  Section  14  declares: 
"Nothing  in  this  Constitution  contained  shall 
prevent  the  legislature  from  making  such  pro- 
vision for  the  education  and  support  of  the 
blind,  the  deaf  and  dumb,  and  juvenile  delin- 
quents, as  to  it  may  seem  proper;  or  prevent 
any  county,  city,  town,  or  village  from  pro- 
viding for  the  care,  support,  maintenance,  and 
secular  education  of  inmates  of  orphan 
asylums,  homes  for  dependent  children  or  cor- 
rectional institutions,  whether  under  public  or 
private  control.  Payments  by  counties,  cities, 
towns, and  villages  to  charitable, eleemosynary, 
correctional,  and  reformatory  institutions 
wholly  or  partly  under  private  control,  for  care, 
support,  and  maintenance,  may  be  authorized, 
but  shall  not  be  required  by' the  legislature. 
No  such  payments  shall  be  made  for  any  in- 
mate of  such  institutions  who  is  not  received 
and  retained  therein  pursuant  to  rules  estab- 
lished by  the  state  board  of  charities.  Such 
rule  shall  be  subject  to  the  control  of  the  legis- 
lature by  general  laws."  After  the  adoption 
of  the  amended  Constitution  the  legislature 
enacted  a  statute  which,  in  substance,  author- 
ized the  administrative  boards  or  officers  of 
counties,  towns,  and'municipalities  in  their  dis- 
cretion to  appropriate  and  pay  to  charitable, 
eleemosynary,  correctional,  or  reformatory  in- 
stitutions, wholly  or  partly  under  private  con- 
trol, for  the  care,  support,  and  maintenance  of 
inmates,  but  to  be  made  only  for  such  as  were 
received  and  retained  pursuant  to  rules  estab- 
lished by  the  state  board  of  charities.  Laws 
1896,  chap.  764.  In  the  same  year  the  legislature 
passed  an  act  to  revise  and  consolidate  the  laws 
relating  to  that  board,  which  in  substance  de- 
clare that  it  should  be  its  dut}r  to  visit,  inspect, 
and  maintain  a  general  supervision  of  all  insti- 
tutions, societies,  or  associations  which  were  of 
a  charitatile,  eleemosynary,  correctional,  or  re- 
formatory character,  whether  slate  or  munici- 
pal, incorporated  or  not  incorporated,  which 
were  made  subject  to  its  supervision  by  the 
Constitution;  that  the  institutions  subject  to  its 
supervision  should  include  all  insiltutions,  so- 
cieties, and  associations  which  were  of  a  chari- 
table, eleemosynary,  reformatory,  or  correc- 
tional character  or  design;  and  that  institutions 
for  the  deaf  and  dumb  and  blind  should  be  sub- 
ject to  such  yisitation  and  inspection  by  the  state 
board  of  charities  as  the  Constitution  provides. 
Laws  1895,  chap.  771,  §§2, 9.  11.  It  is  upon 
these  provisions  of  the  Constitution  and  statutes 
that  the  appellant  relies.  His  claim  is  that 
as  the  inmates  of  the  relator  were  not  received 
or  retained  by  it  pursuant  to  the  rules  estab- 
lished by  the  board  of  charities,  it  was  not  en- 
titled to  the  relief  which  has  been  awarded. 
That  the  relator  was  wholly  or  partly  under 
private  control,  and  that  the  inmates  for  wlose 
clotliing  it  seeks  to  recover  were  not  so  received 
or  retained,  are  admitted. 

This  court  has  already  held  that  the  provi- 
sions of  the  Constitution  relating  to  this  sub^ 
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ject  operated  presently,  so  that,  from  the  time 
rules  were  established  by  the  slate  board  of 
rbarities,  do  payments  for  inmates  not  received 
or  retained  in  pursuance  thereof  would  be  justi- 
fied. People,  InebriaUif  Same,  v.  Brooklyn,  152 
N.  Y.  399.  Indeed,  it  is  practically  conceded 
by  both  parties  that  if  the  relator  iis  a  charita- 
ble, eleemosynary,  correctional,  or  reforma- 
tory institution,  the  decisions  of  the  courts 
below  were  incorrect,  and  the  orders  appealed 
from  should  be  reversed.  That  it  is  either  a 
correctional  or  reformatory  institution  is 
claimed  by  neither.  Thus,  the  single  question 
to  be  determined  by  this  court  is  whether  the 
relator  is  a  charitable  or  eleemosynary  institu- 
tion. To  a  proper  understanding  of  that  ques- 
tion, it  ia  necessary  to  ascertain  the  nature  of 
the  New  York  Institution  for  the  Blind,  and 
the  purpose  for  which  it  was  organized  and 
contiou^.  To  that  end,  a  brief  history  of  its 
organization,  the  management  of  itsa£fairs,  the 
manner  in  which  it  has  been  supported,  and 
the  class  of  persons  who  have  been  its  inmates, 
seems  to  be  required: 

In  1831  Dr.  Ackley,  who  had  previously  been 
active  in  organizing  and  carrying  into  operation 
institutions  for  the  education  of  the  deaf  and 
dumb,  turned  his  attention  to  the  matter  of  the 
instruction  of  the  blind.  Associating  with  him- 
self a  number  of  other  benevolent  gentlemen, 
they  sought  to  establish  an  institution  wherein 
the'unfortunate  blind  might  be  educated,  and  at 
the  same  time  learn  some  useful  trade  or  bus- 
iness by  which  to  obtain  a  livelihood  in  after 
years.  With  this  object  in  view,  they  procured 
the  institution  of  the  relator  to  be  organized 
under  and  by  chapter  214  of  the  laws  of  that 
year.  The  purpose  of  its  organization,  as 
stated  in  that  acr,  was  the  instruction  of  chil- 
dren who  were  bom  blind,  or  might  have  be- 
come so  by  disease  or  accident,  and  it  required 
the  institution  to  apply  its  funds  or  property  to 
that  purpose  alone.  Its  first  work  seems  to  have 
been  commenced  that  year  in  a  small  room  in 
Canal  street,  where  children  taken  from  the 
almshouse  w.ere  instructed  under  the  control 
of  Dr.  John  D.  Russ,  who  remained  in  charge 
of  the  institution  until  its  utility  was  estab- 
lished. Its  first  president  was  Samuel  Ackley, 
and  there  were  associated  with  him.  as  mana- 
gers and  officers  of  the  institution,  gentlemen 
whose  known  philanthropy  was  such  as  to 
show  quite  plainly  that  the  purpose  of  the  in- 
stitution was  a  benevolent  one.  and  that  it  was 
not  intended  to  be  one  of  profit  to  the  corpora- 
tors. Although  the  education  of  the  blind  had 
previously  been,  to  some  extent,  successfully 
attempted  in  Europe,  the  relator  seems  to  have 
been  a  pioneer  in  that  work  in  this  country. 
An  institution  had  been  organized  in  1829  in 
Massachusetts,  through  the  exertions  of  Dr. 
John  D.  Poster,  under  the  name  of  the  New 
England  Asylum  for  the  Blind,  which  was 
subsequently  known  as  the  Perkins  Institu 
tion  and  Mas.^chusetts  Asylum  for  the  Blind, 
but  it  was  not  opened  until  1832.  It  was  first 
nnder  the  charge  of  Dr.  Samuel  D.  Howe,  who 
commenced  in  a  private  house  on  Pleasant 
Stn'ot.  in  the  city  of  Boston,  with  six  pupils. 
In  1883  a  similar  institution  was  organized  in 
Philadelphia  through  the  efforts  of  Robert 
Vaux.  Thus,  the  Idea  of  organizing  special 
institutions  for  the  instruction  of  the  blind 
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seems  to  have  occurred  to  humane  and  benev- 
olent persons  in  New  England,  New  York, 
and  Philadelphia  at  about  the  same  time, 
and  without  any  apparent  concert  of  action. 
All  these  institutions  were  organized  and  car- 
ried into  operation  through  the  efforts  of  the 
benevolent,  and  to  accomplish  a  work  of  char- 
ity that  had  hitherto  been  neglected  in  this 
country. 

In  1884  (chap.  816)  the  relator  was  author- 
ized to  receive  four  indigent  blind  persons  from 
each  "senate"  district  in  like  manner  and  at 
like  expense  to  the  state  as  provided  by  law  for 
the  indigent  deaf  and  dumb.  Such  indigent 
blind  persons,  besides  their  literary  or  school 
education,  were  to  be  instructed  in  some  trade  or 
employment  taught  and  carried  on  in  the  insti- 
tution. At  that  time  the  deaf  and  dumb  were 
furnished  with  board,  lodging,  and  tuition,  for 
which  the  state  paid  the  institution  in  which 
they  were  maintained  and  educated.  Laws 
1822,  chap.  284:  Laws  1830,  chap.  170.  In  1836 
(chap.  226)  $12,000  was  appropriated  to  be  paid 
to  the  relator,  to  purchase  in  fee  simple  the  2 
acres  of  ground  occupied  by  it,  and  to  defray 
the  expenses  of  repairing  the  buildings  thereon, 
the  conveyance  to  be  made  to  the  state;  and  it 
was  to  receive  from  each  senate  district  four 
indigent  blind  persons  in  addition  to  the  num- 
ber then  supported  by  the  state,  to  be  supported 
in  like  manner  and  at  li^e  expense.  In  the 
same  year,  by  chapter  899,  the  preceding  stat- 
ute was  amended  and  partially  repealed.  It 
made  the  appropriation  of  $12,000  subject  to 
the  condition  that  the  managers  should  raise 
$8,000.  which,  with  the  $12,000.  was  to  be  ap- 
plied to  the  purchase  of  the  premises  occupied 
by  the  relator,  to  the  erection  of  a  workshop, 
and  to  repair  the  buildings  thereon.  It  then 
provided  that  the  title  should  be  vested  in  the 
msnagers,  but  that  the  premises  so  purchased 
should  be  used  by  them  solely  for  the  benefit 
of  the  blind,  and  as  provided  by  the  8d  section 
of  chapter  226,  which  required  the  managers 
to  receive  from  each  senate  district  four  in- 
digent blind  persons  in  addition  to  the  number 
then  supported  by  the  state.  The  managers 
were  required  to  report  to  the  legislature  each 
year.  In  1889  (chap.  200)  the  relator  was  au- 
thorized to  receive  from  each  senate  district 
eight  additional  indigent  blind  persons,  to  be 
educated  and  maintained  in  the  same  manner 
as  provided  in  the  previous  statutes;  and  the 
sum  of  $15,000  was  appropriated,  to  be  paid 
in  three  annual  instalments,  upon  condition 
that  the  managers  should  raise  $10,000,  which 
sums  were  to  be  applied  to  pay  for  the  labor 
and  materials  necessary^  complete  the  struct- 
ure upon  the  premises,  and  to  remove  the  old 
buildings  thereon.  It  also  provided  for  cloth- 
ing such  pupils  by  the  counties  from  which 
they  were  sent,  the  amount  not  to  exceed  $20 
for  each  pupil.  In  1841  (chap.  175)  the  legis- 
lature appropriated  to  the  relator  the  sum  of 
$5,000  for  the  purpose  of  leveling  and  grading 
the  grounds  belonging  to  it,  providing  neces- 
sary fixtures,  and  erecting  and  completing  a 
wing  to  the  main  building,  on  condition  that 
the  reUtor  should  raise  the  sum  of  $7,000,  to 
be  applied  to  that  purpose.  In  1845  (chap.  58) 
there  was  appropriated  to  the  relator  the  sum 
of  $25,000,  $5,000  to  be  paid  annually  for 
the  period  of  five  years,  and  the   managers 

88 


694 


New  Yobk  Court  of  Appbals. 


Oct.. 


were  required  to  report  under  oath  to  the  legis- 
lature as  to  the  ezpeoditure  of  the  money  so 
appropriated.  In  1848  (chap.  198)  the  act  of 
1881,  organizing  the  relator,  was  amended  by 
adding,/'and  also  for  the  purpose  of  affording 
an  asylum  and  employment  for  other  blind 
persons."  By  the  same  act  the  legislature  ap- 
propriated to  the  relator  the  sum  of  $15,000, 
to  be  applied  to  the  erection  of  workshops  and 
other  necessary  buildings  for  providiog  an 
asylum  and  employment  for  the  adult  blind. 
In  1852  (chap.  388)  the  act  incorporating  the 
relator  was  continued,  and  it  was  provided  that 
it  should  receive  from  each  senate  district  four 
indigent  blind  persons  to  be  maintained  and 
educated  at  the  expense  of  the  state;  the  in- 
digent blind  persons  then  in  the  institution  to 
form  a  part  of  the  number  to  be  admitted  un- 
der that  act.  In  1859  (chap.  278)  it  was  pro- 
vided that  the  relator  might  sell  or  convey  its 
real  estate  in  the  city  of  New  York  between 
Thirty-Third  and  Thirty-Fourth  streets  and 
Eighth  and  Ninth  avenues,  when  the  managers 
deemed  it  expedient;  that  $100,000  of  the 
amount  received  should  be  invested  upon  bond 
and  mortgage,  $8,000  applied  equally  to  the 
immediate  relief  of  certain  of  the  adult  blind 
in  the  institution,  the  residue  expended  in  the 
purchase  of  other  real  estate  for  the  use  of  the 
institution  and  the  erection  of  suitable  build- 
ings, and  that  any  balance  should  be  invested 
in  stocks  of  the  state,  or  of  the  cities  of  Brook- 
lyn or  New  York,  for  the  benefit  and  use  of 
the  relator.  In  1858,  $16,640  was  appropri- 
ated for  the  instruction  of  128  pupils  in  that 
institution.  And  an  examination  of  the  vari- 1 
ous  supply  bills  paf^ed  each  year  from  1853  to 
the  present  time  discloses  appropriations  of 
from  $10,000  to  $50,000  made  in  nearly  every 
year  for  the  support  of  the  indigent  inmates  of 
the  relator,  and  that  they  were  generally  made 
under  the  title  of  • 'Appropriations  for  Chari- 
table Institutions."  In  1867  (chap.  744)  the 
New  York  State  Institution  for  the  Blind  at 
Batavia  was  established,  and  a  general  scheme 
for  the  care  and  education  of  the  blind  was  in- 
augurated. By  that  statute  the  relator  was  to 
continue  to  have  the  custody,  charge,  mainte- 
nance, and  education  of  the  pupils  Intrusted  to 
it  by  the  state,  to  be  compensated  as  before, 
and  to  receive  the  same  amount  from  the 
counties  for  clothing,  until  the  state  institution 
should  be  ready  to  receive  pupils,  when  a  por- 
tion of  them  was  to  be  transferred  to  it.  The 
relator,  however,  was  to  retain  and  to  continue 
to  receive  all  pupils  from  the  counties  of  New 
York  and  Kings,  to  be  maintained  and  edu- 
cated by  it,  and  to  be  compensated  by  the  state 
for  their  maintenance  and  education,  and  for 
their  clothing  by  the  counties  from  which  they 
were  sent.  In  1870  an  act  amending  the  act 
incorporating  the  relator  authorized  it  to  re- 
ceive all  such  blind  persons  from  New  York 
and  Kings,  between  the  ages  of  eight  and 
twenty-five  years,  as  the  superintendent  of 
public  instruction  should  appoint,  and  the 
managers  should  deem  of  sufficient  character 
and  capacity  for  instruction,  who  were  to  be 
maintained,  educated,  and  supported  by  the 
relator  at  the  expense  of  the  state,  with  a  pro 
vision  authorizing  and  directing  the  super- 
visors of  those  counties,  where,  in  the  opinion 
of  the  superintendent  the  parents  or  guardians 
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were  unable  to  furnish  them  with  suitable 
clothing,  to  annually  raise  and  appropriate  $50 
for 'each  pupil  to  be  paid  to  the  institution,  and 
applied  in  furnishing  them  therewith. 

When  the  relator's  claim  arose,  article  14  of 
title  15  of  the  consolidated  school  law  (Laws 
1884.  chap.  556)  provided  that  all  persons  pos- 
sessing the  necessary  qualifications,  who  were 
residents  of  New  York,  Kings,  Queens,  Suf- 
folk. Richmond,  Westchester,  Putnam,  and 
Rockland  counties,  should  be  sent  to  the  insti- 
tution of  the  relator:  that  their  board,  lodging, 
and  tuition  should  be  paid  by  the  state:  that 
appointments  to  the  institution  should  be  made 
by  the  superintendent  of  public  instruction,  and 
where,  in  his  opinion,  the  applicants  were  able 
to  bear  a  portion  of  the  expense,  be  might  im- 
pose conditions  by  which  some  share  of  the 
expense  of  clothing  and  education  should  be 
borne  by  their  parents,  guaidians,  or  friends. 
The  period  of  instruction  for  such  pupils  was 
five  years,  but  it  might  be  extended  to  not  ex- 
ceeding eight.  Diiring  the  first  thirty-nine 
years  of  its  existence  the  whole  number  of 
pupils  received  by  the  relator  was  1,001,  being 
an  average  of  about  twenty-six  a  year.  As- 
suming that  each  remained  in  the  institution 
the  full  term  of  five  years,  the  average  number 
of  pupils  in  the  institution  was  180,  and  about 
the  same  number  as  there  were  of  the  indigent 
blind,  who  were,  before  1870,  educated  by  the 
relator  at  the  expense  of  the  state.  There  are 
now  in  the  institution  177  pupils,  thirty  of 
whom  are  residents  of  the  state  of  New  Jersey, 
and  the  remainder  are  from  the  countfes  of 
New  York,  Kings,  Queens,  Suffolk,  Itockland, 
and  Richmond.  Of  these  ninety  five  are  from 
New  York,  and  the  bill  presented  by  the  re- 
lator for  clothing  shows  that  eighty  eight  were 
indigent  pupils;  and  hence  that  all  the  pupils 
in  the  institution  from  the  county  of  New 
York,  except  seven,  were  indigent  pupil?, 
educated,  maintained,  and  clothed  by  the  state 
and  county. 

An  examination  of  the  history  of  the  relator, 
of  the  statutes  organizing  and  continuing  it,and 
the  statutes  relating  to  the  management  of  the 
affairs  of  its  institution,  including  the  manner 
of  its  support  and  the  class  of  persons  who  be- 
came its  inmates,  shows  that  the  purpose  of 
its  organization  was  a  benevolent  one,  and  that 
during  nearly  the  entire  time  from  its  organ- 
ization to  the  present  it  has  been  supported, 
and  its  property  purchased  and  maintained, 
mainly  by  appropriations  made  by  the  state, 
and  that  it  has  been  treated  and  regarded  as 
one  of  the  charitable  institutions  therein.  In- 
deed, that  its  purpose  was  a  benevolent  one 
was  practically  admitted  by  Mr.  Waite.  who 
for  many  years  had  been  the  superintendent  of 
the  relator,  as  in  his  report  for  the  year  18^7 
he,  in  substance,  said  that  experience  had 
proved  that  these  schools  were  essential  to  the 
well  being  of  society,  and  that  private  philan- 
thropy and  public  policy  could  find  no  work 
more  beneficient  and  wise  in  which  to  unite. 
The  relator  is  doubtless,  to  an  extent,  an  edu- 
cational institution.  But  that  fact  alone  does 
not  justify  the  conclusion  that  it  is  not  a  chari- 
table institution,  within  the  meaning  and  in- 
tent of  the  Consiituiion  and  statutes.  An  in- 
stitution may  be  in  a  sense  educational,  and  at 
the  same  time  be  wholly  or  partly  charitable. 
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as  tbe  education  and  maintenance  of  indigent 
pupils  vhile  being  educated  may  be  tbe  aub- 
iect  of  charity  as  ^ell  as  support  alone.  An 
institution  may  be  both  eduraiional  and  chari- 
table, and,  if  so,  it  falls  within  the  provisioos 
of  tbe  Constitution  and  statutes,  as  it  is  to  be 
observed  that  the  provisions  are  that  the  board 
of  chanties  shall  visit  and  inspect  all  institu- 
tions which  are  of  a  charitable  character  or 
design;  and  hence,  to  fall  within  that  descrip- 
tion, it  is  not  necessary  that  the  institution 
shall  be  wholly  charitable.  It  need  only  be  an 
institution  which  is  wholly  or  partly  charitable 
in  its  character  and  purpose.  Nor  is  the  fact 
that  institutions  for  the  instruction  of  the  blind 
are  made  subject  to  the  visitation  of  the  super- 
intendent of  public  instruction  controlling  in 
determining  this  question.  It  may  be  con- 
ceded that  this  institution  is  partially  educa- 
tional, and  subject  to  the  visitation  of  tbe  su- 
perintendent of  public  instruction,  and  yet  by 
no  means  follow  that  it  is  not  an  institution 
which  is  charitable  in  its  character  and  pur- 
pose, and  therefore  also  subject  to  the  visita- 
tion of  the  board  of  charities  as  the  Constitu- 
tion provides  that  the  visitation  by  the  board 
of  charities  is  not  exclusive  of  any  visitation 
ibeo  provided  b^  law,  which  would  clearly  in- 
clude the  visitation  by  the  superintendent  of 
public  instruction. 

Tbe  obvious  purpose  of  the  legislature  in  tn- 
corporating  and  continuing  the  relator,  as  well 
as  in  appropriating  the  money  of  the  state  to  the 
purchase  of  its  real  estate,  to  the  erection  of  its 
buildings  thereon,  and  to  tbe  support  of  its  in- 
digent innaates,  was  to  aid  in  providing  forthe 
education  of  the  unfortunate  blind,  and,  so  far 
as  necessary,  to  aid  in  supporting  and  maintain- 
ing them,  at  least  while  acquiring  an  education. 
A  need  existed  on  the  part  of  these  afflicted 
people  for  an  education,  if  one  could  be  ac- 
quired. To  accomplish  this,  special  schools, 
employing  special  methods  and  special  appli- 
ances, were  required.  Without  the  assistance 
of  the  state  or  the  benefactions  of  individuals, 
it  could  not  be  obtained.  To  supply  this  ne- 
cessity the  relator  was  organized,  and  the  ex- 
pense of  the  education  of  its  pupils  was  de- 
frayed by  tbe  state  and  private  contributions, 
as  will  be  seen  from  tbe  statutes  referred  to, 
and  the  derisions  of  our  courts  in  relation  to 
bequests  to  it.  yew  York  Inst,  for  the  Blind 
V.  How,  10  N.  Y.  84;  Miker  v.  ^'e^o  York  Hos- 
pital Soc,  eO  How.  Pr.  246, 254.  It  seems  quite 
plain  that  an  institution  thus  organized  and 
maintained  must  be  regarded  as  one  of  a  char- 
itable character,  within  the  intent  and  mean- 
ing of  tbe  Constitution  and  stntutes.  That  the 
New  York  Institution  for  the  Blind  was  re- 
garded by  the  framers  of  the  present  Constitu- 
tion as  a  charitable  institution,  as  well  as  edu- 
cational, is  manifest.  The  attention  of  the 
legislature  and  of  tbe  people  had  been  pre- 
viously called  to  the  subject  of  the  ap- 
propriation of  the  money  of  the  slate  to 
tbe  support  of  the  deaf  and  dumb  and 
blind.  In  1891,  Supt.  Draper  called  especial 
attention  to  the  fact  that  more  than  $262,000 
was  annually  nppropriated  to  the  support  of 
these  institutions,  that  the  supervision  of  the 
state  over  them  was  inefficient,  and  then  ob- 
served:   "The  unadvised  ness  of  expending  so 
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much  money  from  the  state  treasury  without 
close  state  supervision  cannot  anywhere  be 
questioned.  *'  It  is  quite  obvious  that  this,  with 
other  similar  suggestions,  the  discussion  of  the 
subject  by  the  public  press,  and  the  numerous 
petitions  presented,  called  the  attention  of  the 
convention  to  the  necessity  for  a  closer  and  more 
efficient  supervision  of  these  institutions.  This 
was  a  subject  which,  in  tbe  language  of  the 
president  of  tbe  convention,  ''deeply  agitated 
the  minds  of  the  people  of  the  state/'  and  led 
the  convention  to  the  adoption  of  the  provisions 
under  consideration.  The  president,  in  stat- 
ing what  had  been  accomplished  by  the  con- 
vention, among  other  things,  said:  * 'Besides 
that,  we  have  secured  the  reflation  of  tbe 
state  board  of  charities  to  this  effect:  That, 
wherever  any  public  money  is  devoted  to  a 
private  charity  for  the  public  service,  it  shall 
continue  under  public  control,and  the  vigilant 
eye  and  the  strong  arm  of  the  people  shall  be 
able  to  follow  every  dollar  of  the  public  monev 
into  every  institution  to  which  it  is  so  devoted. 
Again,  when  we  refer  to  the  debates  of  the 
convention  upon  the  subject,  they  show  that  it 
was  its  plain  intent  to  include  the  relator 
among  the  charitable  institutions  of  tbe  state. 
While  referring  to  the  question  of  the  juris- 
diction of  the  state  board  of  charities  under 
the  present  Constitution,  Mr.  Lauterbacb, 
who  was  chairman  of  the  committee  on  chari- 
ties, expressly  stated  that  it  would  have  juris- 
diction of  two  institutions  for  the  blind, 
obviously  meaning  tbe  relator  and  the  state  in- 
stitution at  Batavia,  as  there  seems  to  be  no 
other  in  the  state.  The  arrangement  of  the 
provisions  of  the  Constitution,  as  well  as  the 
language  employed,  indicates  the  same  pur- 
pose. It  will  bie  observed  that  ^§  0  to  15  of 
article  8,  which  contain  tbe  provisions  as  to 
the  education  and  support  of  the  blind,  the 
deaf  and  dumb,  and  juvenile  delinquents,  re- 
»late  only  to  charitable,  eleemosynary,  correc- 
tional, or  reformatory  institutions,  while  no 
mention  is  made  of  educational  institutions 
which  are  not  of  a  charitable  character,  and 
g$  1  to  4  of  article  9  relate  to  institutions 
within  the  state  which  are  purely  educational. 
Besides,  the  various  officers  of  the  state,  whose 
duties  have  led  them  to  consider  the  relation 
of  the  New  York  Institution  for  the  Blind  to 
the  state  have,  with  great  uniformity, regarded 
it  as  one  of  the  charitable  institutions  therein 
It  has  been  so  treated  by  tbe  several  con- 
trollers of  the  state,  the  superintendents  of 
public  instruction,  the  boards  of  charities,  and 
by  tbe  IcKislature  as  well,  as  will  be  seen  by  an 
examination  of  the  reports  of  these  officers  and 
boards,  and  the  various  acts  of  the  legislature 
appropriating  the  money  of  the  state  for  the  pur- 
chase and  maintenance  of  its  property,  and  for 
the  support  of  tbe  indigent  inmates  therein. 

It  is  doubtful  if  it  can  be  fairly  said  that  tbe 
principle  here  involved  has  not  already  been 
decided  by  this  court  In  New  York  Inst,  for 
the  Blind  v.  Hovo,  10  N.  Y.  84,  after  reviewing 
the  statute  by  which  the  relator  was  organized, 
and  the  subsequent  statutes  relating  to  ita 
management  and  the  support  of  its  inmates, 
this  court  held  that  the  relator  was  an  institu- 
tion for  the  support  and  education  of  the  in- 
digent blind,  and  was  properly  described  as  aa 
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Institation  for  the  instrucUon  and  maintenaDce 
of  the  indigent  blind  of  the  city  of  New  York. 
In  Biker  v.  Leo,  115  N.  Y.93,  102,  that  case  was 
referred  to  by  Judge  Gray,  who  said:  *'  It  was 
held  that  though  the  act  of  incorporation  did 
not  bring  the  objects  of  the  institution  within 
those  described  in  the  will,  that  'subsequent 
legislation  bad  so  far  modified  the  cbarter  of 
the  corporation  in  those  particulars  that  when 
the  will  was  made  these  several  circumstances 
had  been  ingrafted  upon  it  and  might  well 
enter  into  a  description  of  its  general  scope 
and  purposes.  * "  In  People,  InebriaU^e  Home, 
▼.  Brooklyn,  162  N.  Y.  899,  Andrews,  Ch.  J., 
quite  thoroughly  and  exhaustively  examined 
and  discussed  the  history  of  the  public  chari- 
ties of  the  state,  and  the  origin  and  purpose  of 
the  provisions  of  the  present  Constitution  re- 
lating to  that  subject.  The  opinion  in  that 
case  shows  quite  plainly  that  the  jpurpose  of 
the  framers  of  the  present  Constitution  was  to 
bring  under  the  supervision  of  the  board  of 
charities  all  corporations  or  institutions  of  the 
Btate  that  were  charitable,  or  of  a  charitable 
character  or  design,  which  were  wholly  or 
partly  under  private  control,  and  to  prohibit 
the  payment  of  any  public  money  for  the  care 
or  maintenance  of  any  inmate  of  such  an  in- 
stitution who  was  not  received  and  maintained 
pursuant  to  rules  established  by  that  board. 
It  also  shows  that  the  institutions  for  the  care 
and  education  of  the  blind  were  regarded  as 
charitable  institutions,  within  the  meaning  of 
the  Constitution  and  statutes  passed  in  pursu- 
ance of  its  provisions.  The  opinion  in  that 
case  is  an  interesting  one,  has  an  instructive 
and  important  bearing  upon  the  question  un- 
der consideration,  and  seems  to  practically 
dispose  of  it. 

Moreover,  when  we  consider  the  decisions 
in  other  jurisdictions,  and  the  doctrine  laid 
down  by  text- writers,  as  to  what  is  a  charita- 
ble institution  or  a  charitable  use  or  trust,  they 
seem  to  lead  to  the  same  conclusion.  Thus, 
in  American  Aeylumv,  PhanixBank,  4  Conn. 
172,  10  Am.  Dec.  112,  where  a  corporation 
had  for  its  sole  object  the  education  and  in- 
struction of  the  deaf  and  dumb,  which  sup- 
ported and  instructed  indigent  persons  of  that 
class  gratuitously,  received  a  pecuniary  com- 
pensation from  pupils  of  ability  to  make  it, 
derived  its  means  of  dispensing  charity  from 
the  donations  of  individuals  and  of  the  public, 
and  applied  its  funds  exclusively  to  the  gen- 
eral object  of  its  institution,  it  was  held  that 
it  was  an  institution  of  a  charitable  or  elee- 
mosynary character.  Ruesell  v.  Allen,  107 
U.  ».  163,  27  L.  ed.  397,  is  to  the  effect  that  a 
gift  to  be  employed  in  founding  an  institution 
for  the  education  of  the  youth  of  a  county  is 
a  charitable  gift.  In  Vidal  v.  Philadelphia, 
43  U.  S.  2  How.  127, 11  L.  ed.  205,  it  was  said 
that  donations  for  the  establishment  of  col- 
leges, schools,  and  seminaries  of  learning,  es- 
pecially for  orphans  or  poor  children,  were 
^  charities  in  a  judicial  Pense.  In  Chapin  y. 
School  Diet,  No,  e,  85  N.  H.  440,  it  was  held 
that  a  gift  to  promote  education  was  a  charity. 
Oerke  v.  Pureell,  25  Ohio  St.  229,  is  to  the 
effect  that  a  charity,  in  a  legal  sense,  includes, 
not  only  gifts  for  the  benefit  of  the  poor,  but 
endowments  for  the  advancement  of  learning, 
or  institutions  for  the  encouragement  of  science 
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and  art,  without  any  particular  reference  to 
the  poor,  and  that  schools  established  by  pri- 
vate donations,  and  which  are  carried  on  for 
the  benefit  of  the  public,  not  with  a  vtew  of 
profit,  are  institutions  of  purely  public  charity. 
The  opinion  in  that  case  by  Judge  White  is  an 
instructive  one  upon  this  question,  and  he  cites 
many  authorities  which  have  a  direct  bearing 
upon  the  question  as  to  what  is  a  charity  or  a 
charitable  institution.  A  gift  designed  to  pro- 
mote the  public  good  by  the  encourafiement 
of  science,,learning,  and  the  useful  arts,  without 
any  reference  to  the  poor,  is  a  charity.  Amer- 
ican Academy  of  Arts  A  Sciences  y.  Eafvard 
College^  12  Gray,  582.  To  establish  a  profess- 
orship of  the  nne  arts  in  a  university,  or  to 
found  an  agricultural  college,  is  a  charity. 
Greseon'e  A^>eal,  80  Pa.  487;  Price  y.  Max- 
toell,  28  Pa.  28;  Taylor  v.  Bryn  Mawr  College, 
84  N.  J.  Eq.  101.  In  Jackion  y.  Phillips,  14 
Allen,  539,  556,  Gray,  J.,  referred  to  the  defi- 
nition of  the  word  * 'charitable,"  as  given  by 
Mr.  Binney,  who  defined  a  charitable  or  pious 
gift  to  be,  "Whatever  is  given  for  the  love  of 
God,  or  for  the  love  of  your  neighbor,  in  the 
catholic  and  universal  sense, — given  from  these 
motives  and  to  these  ends, — free  from  the  stain 
or  taint  of  every  consideration  that  is  personal, 

grivatc,  selfish. '^  That  definition  was  approved 
y  the  supreme  court  of  Pennsylvania  in  Price 
V.  Maxwell,  28  Pa.  85.  The  judge  then  re- 
ferred to  the  rule  of  Lord  Camden,  adopted 
by  Chancellor  Kent,  by  Lord  Lvndhurst,  and 
by  the  Supreme  Court  of  the  United  States, 
which  is,  "A  gift  to  a  general  public  uae. 
which  extends  to  the  poor  as  well  as  the  rich.** 
Jones  V.  Williams,  2  Ambl.  652;  CoggeAall 
y.  Pelton,  7  Johns.  Ch.  292 :  Mitford  y. 
Reynolds,  1  Phitl.  Ch.  191,  192:  Pcrin  t. 
Carey,  65  U.  S.  24  How.  506,  16  L.  ed.  711. 
He  then  gave  his  own  definition  of  the  word 
"Charity,"  as  follows:  "  A  charity,  in  the  legal 
tsense,  may  be  more  fully  defined  as  a  gift,  to 
Ins  appliea  consistently  with  existing  laws,  for 
the  benefit  of  an  indefinite  number  of  persons, 
either  by  bringing  their  minds  or  hearts  under 
the  influence  of  education  or  religion,  by  re- 
lieving their  bodies  from  disease,  suffering,  or 
constraint. by  assisting  them  to  establish  them- 
selves in  \\k,  or  by  erecting  or  maintaining 
public  buildings  or  works,  or  otherwise  les- 
sening the  burdens  of  government."  In  Dart- 
mouth College  y.  Woodward,!!  U.  8.  4  Wheat, 
526,  542,  4  L  ed.  681,  685,  Chief  Justice  Mar- 
shall held  that  that  college  was  an  eleemosy- 
nary and  private  corporation.  In  Angell  <k 
Ames  on  Corporations  it  is  said:  "Eleemosy- 
nary corporations  are  such  as  are  instituted 
upon  a  principle  of  charity;  their  object  being 
the  perpetual  distribution  of  the  bounty  of  the 
founder  of  them  to  such  persons  as  he  has  di- 
rected. Of  this  kind  are  hospitals  for  the  re- 
lief of  the  impotent,  indi^nt,  and  sick,  or 
deaf  and  dumb.  And  of  this  kind,  also,  are  all 
colleges  and  academies  which  are  founded 
where  assistance  is  given  to  the  members 
thereof,  in  order  to  enable  them  to  proeecute 
their  studies  or  devotion  with  ease  and  assi- 
duity." Section  89.  Morawetz,  in  his  work 
on  Corporations,  says:  **The  distinguishing 
feature  of  charitable  corporations  is,  Uiat  tbej 
are  formed  for  the  administration  of  charitabfe 
trusts,  and  not  for  the  profit  of  the  oorporaton 


1897. 


Pboplb.  ex  reL  Nsw  Yobk  Institution  fob  thb  Bund,  y.  Fitch. 


607 


tfaemaeWes;  for  example,  corporations  formed 
for  the  managemeDt  of  free  hospitals  aod  asy- 
lums for  the  relief  of  the  poor,  iosane,  blind.or 
oiherwise  helpless."  Section  4.  Kent,  in  speak- 
ing of  eleemosynary  corporations,  says,  "In 
this  class  are  ranked  hospitals  for  the  relief  of 
poor,  sick,  and  impotent  persons,  and  colleges 
and  academies  established  for  the  promotion  of 
learning  and  piety,  and  endowed  with  property, 
by  public  and  private  donations."  2  Kent, Com. 
p.  274.  In  Burriirs  Law  Dictionary,  in  defin- 
ing the  word ''charitable,"  it  is  said:  "This 
'word  in  the  expressions  'charitable  uses.' 
'charitable  trusts,'  is  understood  In  a  very  large 
Bense,  comprisiDg  not  only  gifts  for  the  benefit 
of  the  poor,  but  endowments  for  the  advance- 
ment of  learning,  or  institutions  for  the  en- 
couragement of  science  and  art,  and  for  any 
other  useful  and  public  purpose,  as  well  as  do- 
nations for  pious  or  relijrious  objects."  In 
Oranton  Corporations,  115,  it  is  said:  "The 
legal  definition  of  charity  ...  is  a  gift  to  a 
general  public  use,  which  extends  to  the  rich 
as  well  as  poor  .  .  .  [and]  property  held  for 
public  purposes  is  held  for  charitable  uses, 
in  the  legal  sense  of  the  term  'charity.'" 
^tty.  Qen.  v.  Reelis,  2  Sim.  &  8lu.  76;  AHy. 
Gen.  V.  Dublin,  1  Bligh,  N.  R.  812,  857. 
It  is  doubtless  true  that  in  many  of  the  author- 
ities cited  the  word  "charitable^' has  been  given 
a  broader  and  more  comprehensive  meaning 
than  should  l)e  applied  to  it  as  it  occurs  in  the 
Constitution  and  statutes  relating  to  the  subject 
under  consideration.  We  think  that,  in  deter- 
mining the  question  before  us,  it  should  be 
given  only  its  usual  and  ordinary  meaning, 
and  that,  when  so  understood  and  applied,  the 
relator  must  be  regarded  as  a  charitable  insti- 
tution, so  far  as  it  clothes,  educates,  and  main- 
tains indigent  pupils  at  public  expense,  or  by 
donations  from  individuala  So  far  as  it  edu- 
cates pupils  who  pay  for  their  tuition,  board, 
and  mHintenance,  it  is  not  to  be  regarded  as  a 
charitable,  but  only  as  an  educational,  insti- 
tution. As  to  those  pupils,  the  board  of  char- 
ities has  no  jurisdiction  or  power  of  supervi- 
sion. Being  to  an  extent  charitable  as  well 
as,educational,  it  clearly  falls  wiihin  the  pro- 
visions of  the  Constitution  and  statutes,  as  an 
institution  of  a  charitable  character  or  design. 
The  legislature  has  not  attempted,  by  general 
laws  or  otherwise,  to  control  the  rules  estab- 
lished by  the  board  of  charities,  and  hence  the 
last  sentence  of  g  14  of  article  8  of  the  Constitu- 
tion has  no  application  to  this  case. 

The  contention  of  the  respondent,  that  the 
various  appropriations  for  the  support  and 
education  of  indigent  blind  pupils  in  its  in- 
stitution have  been  made  in  pursuance  of  the 
constitutional  obligation  to  provide  for  the  edu- 
cation of  all  the  children  of  the  state,  cannot, 
we  think,  be  sustained.  That  provision  is  as 
follows:  "The  legislature  shall  provide  for 
the  maintenance  and  support  of  a  system  of 
free  common  schools,  wherein  all  the  children 
of  the  state  may  be  educated."  Article  9, 
§  1.  Manifestly,  this  provision  has  no  applica- 
tion whatever  to  the  appropriations  made  by 
the  slate  for  the  support  and  education  of  the 
indigent  blind  who  have  been  inmates  of  the 
institution  of  the  relator.  In  the  first  place, 
that  provision  ia  new,  having  gone  into  effect 
in  1895,  and,  aa  nearly  all  the  appropriations 
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I  made  for  the  care  and  education  of  the  blind 
by  the  relator  were  anterior  to  that  time,  they 
could  not  have  been  based  upon  it.    Besides, 
that  provision   relates   only  to  the  public  or 
common  schools  of  the  state,  and  has  no  ap- 
plication to  an  institution  wholly  or  partly  un- 
der private  control.    It  seems  manifest  that 
the  appropriations  prior  io  January  1,  1875, 
were  made  independently  of  the  Constitution, 
because  until  that  tiiae  there  were  no  consti- 
tutional restrictions  upon  the  power  of  the 
legislature  to  make  appropriations   of   that 
character.    After  the  amendment  which  went 
into  effect  In  1875,  they  were  made  under  the 
special     provision    of    the    Constitution    aa 
amended,  which  permitted  the  legislature  to 
make  such  provision  fortheieducation  8fnd  sup- 
port of  the  blind,  the  deaf  and  dumb,    and 
juvenile  delinquents,  as  to  it  might  seem  proper. 
Since  the  adoption  of  the  Constitutioa  of  1894 
the  appropriations  have  been  made  in  pursu- 
ance of  a  similar  provision  contained  in  that 
instrument.    That  the  legislature  had  power 
to  devote  the  money  of  the  slate  to  those  pur- 
poses, under  the  Constitution  aa  amended  in 
1874,    was  clearly    recognized    in   Shepherdt$ 
Fold  of  Protectant    Church  v.   Ne^d  York,  95 
N.  Y.  187,  145.    In  that  case  Rnpallo,  J.,  said: 
"The  general  scheme  of  the  constitutional  pro- 
visions referred  to  seems  to  be  that  the  general 
funds  of  the  state  shall  not  be  given  to  local 
charitable  institutions,  except  in  aid   of  the 
blind,  the  deaf  and  dumb,  and  juvenile  delin- 
quents."   That  such  institutions  were  regarded 
as    charitable  is  to  be  plainly  implied  from 
the  language  employed.     Again,  the  provision 
of  the  Constitution  aa  to  the  education  of  all 
the  children  of  the  state  in  its  common  schools 
is  a  general  one,  while  the  provisions  for  the 
education  and  support  of  the  blind,  the  deaf 
and  dumb,  and  juvenile  delinquents  are  spe- 
cial, relating  only  to  the  classes  enumerated. 
Therefore  it  is  obvious  that,  as  to  persons  be- 
longing to  those  classes,  the  special  provisions 
must  govern,  to  the  exclusion  of  the  general 
one,  and  the  former  must  be  regardea  as  ex- 
ceptions to  the  latter.    The  claim  that,  if  tbe 
institution  of  the  relator   is   charitable,  then 
all  the  appropriations  made  to  it  by  the  state 
since  the  act  of  1879  have  been  violative  of 
the  Constitution,  seems  wholly  untenable.    In 
Shepherd's   Fold  of  Protestant  Church  v.  New 
York,  96  X.  T.  187,  145,  it  was  held  that  §  10 
of  article  8  of  the  Constitution  did  not  prevent 
the  application  of  state  money  to  corporations 
or  private  institutions  for  the  benefit  of  the 
blind,  the  deaf  and  dumb,  and  juvenile  de- 
linquents, as  it  made  an  exception  from  the 
general  prohibition  in  favor  or  those  objects. 
That   seems   to  be  the  plain   reading  of  tbe 
Constitution.     Moreover  it  was  held   in  that 
case  that  under  §  11  of  article  8  the  counties, 
towns,  and  municipalities  of  the  state  might 
devote  money  raised  by  local  taxation  to  the 
support  of  the  poor,  and  that  the  payment  of 
money  by  a  municipality  to  a  private  corpora- 
tion for  the  support  and  education  of  orphans 
or  friendless  children,  or  for  training  and  edu- 
cating the  children  of  poor  clergymen,  came 
within  the  exception  permitting  it  to  make  pro- 
vision for  the  support  of  its  poor,  and  was  not 
in  conflict  with  that  section.     Within  the  prin- 
ciple of  Chat  case,  it  seems  clear  that  the  state 
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could  appropriate  its  funds  for  the  education 
and  support  of  the  blind,  and  that  counties 
might  appropriate  the  sum  required  for  cloth- 
ing the  indigent  pupils  therein  who  were  resi- 
dents of  the  county  making  the  appropria- 
tion. 

If  it  be  said  that  the  8d  section  of  the  act 
of  1870,  requiring  the  counties  of  New  York 
and  Kings  to  appropriate  money  to  enable  this 
Institution  to  furnish  its  indigent  pupils  with 
suitable  clothing,  is  mandatory,  and  hence  in 
conflict  with,  and  abrogated  by,  g  14  of  article 
8  of  the  Constitution  as  amended  in  1894,  the 
answer  is  that  chapter  754  of  the  Laws  of  1895 
is  the  law  which  controls;  and  as  it  was  in- 
tended to  give  effect  to  the  amendments  of  the 
Constitution  in  that  respect,  and  to  cover  the 
whole  subject,  it  operated  as  a  repeal  of  that 
section.  If,  however,  this  was  not  so,  and  the 
Constitution  abrogated  §  8  of  the  act  of  1870. 
and  §  280  of  the  charter  of  Greater  New  York 
is  unconstitutional,  I  do'  not  perceive  how  it 
would  in  any  way  change  the  character  of  the 
institution  of  the  relator.  It  would  simply 
furnish  another  reason  why  the  decision  in  this 
case  should  be  reversed,  as  in  that  event  the 
supervisors  would  not  be  authorized  to  raise 
the  amount  specified. 

Another  argument  presented  by  the  respond- 
ent is  that  the  charter  of  Greater  New  York 
authorizes  the  board  of  education  to  distribute 
a  ratable  proportion  of  the  school  fund  to 
every  pupil  in  the  relator's  institution,  and 
hence  it  must  be  regarded  as  educational,  and 
not  charitable.  The  defect  in  this  argument 
lies  chiefly  in  the  assumption  of  the  respond- 
ent that  an  institution  cannot  be  educational, 
and  at  the  same  time  a  charitable  one.  We 
have  already  seen  that  very  manv  of  the  edu- 
cational institutions  of  the  land  have  been 
held  to  be  charitable  as  well.  When  title  4 
of  chapter  18  of  the  charter  of  Greater  New 
York,  which  contains  the  provisions  referred 
to,  is  examined,  it  shows  conclusively  that 
many,  if  not  all,  the  charitable  institutions  of 
the  city  of  New  York  which  are  to  any  extent 
educational  are  given  a  ratable  proportion  of 
the  school  fund.  It  gives  a  portion  of  that 
fund  to  the  schools  maintained  by  the  Five 
Points  House  of  Industry,  by  the  Ladies' 
Home  Missionary  Society  of  the  Methodist 
Episcopal  Church,  by  the  New  York  Orphan 
Asylum,  by  the  Children's  Aid  Society,  by  the 
Roman  Catholic  Orphan  Asylum,  by  the  two 
half-orphan  asvlums,  by  the  Society  for  the 
Reformation  of  Juvenile  Delinquents,  by  the 
Leake  &  Watts  Orphan  House,  by  the  Alms- 
bouse  for  the  City  of  New  York,  by  the  As- 
sociation for  the  Benefit  of  Colored  Orphans, 
by  the  Female  Guardian  Society,  by  the  New 
York  Juvenile  Asylum,  by  the  New  York  In- 
fant Asylum,  by  the  Nursery  and  Child's 
Hospital,  and  by  the  orphan  asylums  and  in- 
dustrial schools  in  the  city  of  Brooklyn.  To 
say  that  the  appropriation  of  a  portion  of  the 
school  fund  to  the  education  of  the  inmates  of 
these  institutions  changed  their  character  from 
charitable  institutions  to  institutions  that  are 
purely  educational  seems  quite  absurd. 

Any  discission  of  the  question  whether  the 
statutes  applying  a  portion  of  the  common- 
school  fund  to  other  than  the  common  schools 
of  the  state  are  unconstitutional  or  otherwise 
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is  wholly  out  of  place  at  this  time.  If  it  be 
assumed  that  they  are  unconstiiutional,  pro- 
vided those  institutions  are  charitable  in  their 
character  or  design,  it  would  only  prove  that 
the  legislature  had  again  overstepped  the  lim- 
its of  the  Constitution,  and  passed  certain  stat- 
utes which  were  unauthorized.  If  such  were 
the  case,  similar  instances  are  not  so  rare  as 
to  render  the  enactment  of  such  a  statute 
sufiScient  evidence  that  these  institutions  were 
not  of  a  charitable  character  or  design  to 
overcome  the  facts  which  so  clearly  show 
such  to  have  been  their  purpose.  Besides, 
when  we  examine  §  661  of  the  same  ac«  we 
find  that  it  expressly  provides  that  no  pay- 
ments shall  be  made  by  the  city  of  New 
York  to  any  charitable  institution  wholly  or 
partly  under  private  control  for  the  care,  sup- 
port, secular  education,  or  maintenance  of  anv 
child  surrendered  to  it,  except  upon  a  certin- 
cate  that  such  child  has  been  received  and  is 
retained  by  such  institution  pursuant  to  the 
rules  and  regulations  established  by  the  state 
board  of  charities.  It  is  true,  as  claimed,  that 
the  Constitution  permits  the  legislature  to 
make  provision  for  the  education  of  the 
blind;  but  to  say  that  it,  without  qualification, 
permits  the  legislature  to  provide  for  separate 
education  of  the  blind  in  an  institution  wholly 
or  partly  under  private  control,  is  incorrecL 
All  the  provisions  of  the  Constitution  relating 
to  this  subject  should  be  read  together.  When 
so  read,  it  l)ecomes  obvious  that  the  power  of 
the  legislature  to  authorize  counties  to  pay 
for  the  care,  support,  or  maintenance  of  the 
blind  is  limited  to  the  constitutional  provision 
which  forbids  such  payments  for  any  inmate 
of  a  charitable  institution  wholly  or  partly 
under  private  control,  who  is  not  receiv^  and 
retained  pursuant  to  (he  rules  established  by 
the  state  board  of  charities.  The  question 
here  is  not  whether  the  legislature  may  make 
provision  for  the  education  of  the  blind,  and 
appropriate  money  of  the  state  for  that  pur- 
pose, but  is  whether  a  county  or  city  can  pay 
its  money  to  a  charitable  Institution  wholly 
or  partly  under  private  control  for  the  care, 
support,  and  maintenance  of  its  inmates  who 
are  not  received  and  retained  therein  pursuant 
to  rules  established  by  the  state  board  of 
charities.  Such  payments  are  expressly  for- 
bidden by  §  14  of  article  8  of  the  Constitu- 
tion as  amended  in  1894.  The  unqualified 
declaration  of  the  Constitution  is  that  pay> 
ments  by  counties  or  cities  to  charitable  in- 
stitutions wholly  or  partly  under  private  con- 
trol for  care,  support,  and  maintenance  may 
be  authorized,  but  not  required,  by  the  legis- 
lature, but  that  no  such  payments  shall  be 
made  for  any  inmate  of  such  institution  who 
is  not  received  and  retained  pursuant  to  the 
rules  established  by  the  state  board  of  chari- 
ties. This  declaration  of  the  organic  law  is 
plain  and  unambiguous,  and  expressly  forbids 
the  appropriation  of  money  by  the  counties 
and  cities  of  the  state  to  any  such  purpose 
unless  the  inmates  are  received  and  retained 
in  the  manner  stated.  Its  manifest  purpose  is 
to  make  all  appropriations  of  public  monevs 
by  the  local  political  divisions  or  municipali- 
ties of  the  state  to  institutions  under  private 
control  subject  to  the  supervision  and  rules  of 
the  state  board  of  charitiea. 
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These  considerations  lead  to  the  coDclusion 
that  the  relator  was,  to  an  extent,  a  charitable 
institution;  was,  so  far  as  it  was  charitable, 
subject  to  the  visitation  of  the  board  of  chari- 
ties, and  the  rules  adopted  by  it;  and  that  no 
payment  could  have  been  properly  made  to 
the  relator  for  the  maintenance  or  support  of 
any  indigent  inmate  not  received  and  retained 
by  it  pursuant  to  the  rules  of  that  board. 

Therefore  it  follows  thai  the  orders  of  the 
Appellate  Division  and  Special  Term  should  be 
reversed,  and  the  relator's  motion  for  a  per- 
emptory writ  of  mandamus  be  denied,  with 
costs  to  the  appellant  in  all  courts. 

O'Brien,  J.,  dissenting: 

The  defendant,  as  controller  of  the  city  of 
New  York,  has  in  his  hands  the  moneys  raised 
by  taxation  for  the  purpose  of  furnishing  cloth- 
ing to  blind  pupils  from  that  city  receiving  in- 
struction in  the  New  York  Institution  for  the 
Blind,  under  (^  8  of  chapter  166  of  the  Laws 
of  1870.  The  institution  has  presented  to  the 
controller  the  proper  bills  and  vouchers  upon 
which  to  draw  the  money,  but  he  has  re- 
fused to  audit  or  pay  them  for  the  sole  reason 
that  the  state  board  of  charities  has  notified 
him  that  the  institution  has  not  complied  with 
certain  rules  and  regulations  formulated  by 
that  body  with  respect  to  charitable,  correc- 
tional, and  reformatory  institutions.  There 
is  nothing  in  the  record  or  in  the  printed  rules 
of  the  board  to  show  what  particular  rule  is 
claimed  to  apply  to  this  institution,  or  has 
been  disregarded.  The  managers  of  the  in- 
stitution assert  that  it  is  an  educational,  and 
not  a  charitable,  corporation:  that  it  is  en- 
gaged in  the  business  of  educating  blind  chil- 
dren, and  is  in  no  just  sense  a  charitable 
institution.  Moreover,  they  contend  that  it 
would  be  deroiratory  to  its  reputation,  standing, 
and  success  as  an  educational  institution  en- 
gased  in  the  training  and  instruction  of  a 
special  class  of  pupils,  who  are  collected  from 
all  parts  of  the  country  and  from  other  coun- 
tries to  group  it  with  poorhooses,  asylums,  and 
reformatories,  rather  than  strictly  educational 
institutions,  where  it  properly  belongs.  That 
such  a  classification  would  convey  a  false  im- 
pression of  the  character  and  objects  of  the  in- 
stitution, and  thus  embarrass  and  hinder  its 
work,  is,  of  course,  quite  possible.  These  ob- 
jections to  the  position  of  the  controller  and 
the  state  board  of  charities  are  fully  set  forth 
by  the  managers  in  the  papers  that  appear  in 
the  record,  and  upon  which  the  court,  at  special 
term,  granted  a  peremptory  writ  of  manda- 
mus, requiring  the  controller  to  audit  and 
p^  the  bills.  The  appellate  division  has 
afiirmed  the  order,  and  the  controller  appeals 
to  1  his  court. 

The  controversy,  in  one  aspect,  turns  upon 
the  single  question  whether  the  relator,  the 
New  York  Institution  for  the  Blind,  is  a  chari- 
table or  an  educational  institution.  If  it  is 
to  be  classed  with  the  former,  and  is  fairly 
within  the  meaning  of  the  provision  of  the 
.Constitution  hereafter  referred  to,  then  the 
state  board  of  charities  is  entitled  to  partici- 
pate with  the  managers  in  its  government, 
and  has  jurisdiction  over  it  for  the  purpose 
of  prescribing  rules  and  regulations  and  exer- 
cising visitorial   powers;    but,  if  it  is  to  be 
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classed  with  the  latter,  it  has  not.  The  officers 
of  the  institution  have  stated  in  the  moving 
papers,  as  matters  of  fact,  as  already  noted, 
that  to  classify  the  institution  as  one  dispens- 
ing chanty  in  some  form,  or  as  one  the  in- 
mates of  which  are  beneficiaries  of  charity  in 
some  form,  would  impair  its  reputation  and 
usefulness  as  an  institution  of  learning,  which 
it  is  claimed  is  its  true  character.  The  specific 
grounds  or  reasons  upon  which  the  managers 
base  this  contention  have  not  been  stated  in 
such  a  manner  that  we  can  fully  appreciate 
their  force,  but  it  is  quite  obvious  that  we 
should  not  resort  to  anj  strained  or  refined 
construction  of  the  Constitution  or  the  statutes 
in  order  to  bring  the  institution  within  that 
class  of  corporations  known  and  designated  as 
charitable  or  reformatory.  The  true  character 
of  the  corporation  must  be  ascertained  from 
the  objects  and  purposes  for  which  it  was 
created,  and  the  nature  of  the  business  in 
which  it  is  now  engaged.  The  class  to  which 
any  corporation  properly  belongs  must  be  de- 
termined primarily  from  its  powers  and  duties 
as  enumerated  in  the  charter.  The  object 
of  its  existence,  and  the  general  functions 
which  it  may  legally  exercise  and  discbarge, 
are  always  supposed  to  be  found  in  the  statute 
from  which  its  corporate  life  is  derived. 

The  relator  was  incorporated  under  chapter 
214  of  the  Laws  of  1881,  for  the  purposes  clearly 
slated  in  the  statute  in  these  words:  **Ail  such 
persons  as  now  are  or  hereafter  may  become 
members  of  the  said  institution  shall  be  and 
are  hereby  constituted  and  appointed  a  body 
corporate  and  politic,  in  fact  and  in  name,  by 
the  name  and  style  of  the  New  York  Institu- 
tion for  the  Blind,  for  the  purpose  of  instruct- 
ing children  who  Lave  been  bom  blind,  or  who 
may  have  become  blind  by  disease  or  accident, 
and  by  that  name  they  and  their  successors 
shall  and  may  have  succession,  and  shall  be  in 
law  capable  of  suing  and  being  sued,  pleading 
and  being  impleaded,  defending  and  being 
defended  in  all  courts  and  places  whatsoever, 
in  all  manner  of  actions,  suits,  matters, 
complaints,  and  causes  whatsoever."  The 
purpose  for  which  the  corporation  was  created 
was  therefore  the  instruction  and  education  of 
children  who  have  been  born  blind,  or  who 
may  have  become  blind  by  disease  or  accident. 
It  was  not  created  for  the  purpose  of  admin- 
istering any  charity,  or  of  dispensing  alms 
for  the  relief  of  poor  persons.  It  was  a  purely 
private  corporation,  organized  for  a  purely 
educational  work,  namely,  the  instruction  of 
a  particular  class  of  children.  It  has  nothing 
whatever  to  do  with  the  maintenance  or  care 
of  that  class  known  as  the  "indigent  blind," 
composed  of  persons  of  all  ages  and  conditions. 
They  are,  no  doubt,  objects  and  beneficiaries 
of  charity,  and  as  such  maintained  and  cared 
for  by  the  state,  as  a  public  charge,  in  whole 
or  in  part.  So  far  as  this  class  are  concerned, 
public  moneys  are  raised  and  paid  for  care  and 
maintenance,  and  not  for  education.  The  in- 
digent blind  are  beneficiaries  of  public  charity 
in  the  same  sense  as  the  inmates  of  almshouses 
and  poorhouses,  though  they  may  be  main- 
tained in  separate  and  special  institutions. 
Those  institutions  are  primarily  charitable  in 
their  nature.  The  inmates,  as  a  general  rule, 
have  passed  the  educational  period  of  life,  and 
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whatever  of  iDStruction  or  mental  discipliae 
thev  may  receive  is  merely  incidental  to  the 
main  object,  which  is  personal  relief.  Mooey 
contributed  by  the  state  or  any  of  its  political 
divisions  for  the  purpose  of  educating  bliod 
children  is  in  no  sense  charity,  while  that  con- 
tributed for  the  support  of  the  indigent  blind  is, 
or  may  be.  The  duties  and  obligations  of  the 
state  with  respect  to  education  should  not  be 
confused  with  those  that  concern  the  care  and 
support  of  the  poor  and  unfortunate.  The 
two  obligations  rest  upon  distinct  theories, 
and  have  been  assumed  upon  principles  and 
for  reasons  that  differ  widely  from  each  other. 
The  state,  through  the  Constitution,  has  taken 
upon  itself  the  duty  of  imparting  to  every  child 
within  its  jurisdiction,  whether  rich  or  poor,  an 
education  sufficient  to  enable  him  to  discharge 
the  duties  of  good  citizenship,  and  to  earn 
his  living  in  some  lawful  calling.  The  legis- 
lature is  commanded  to  provide  for  a  system  of 
free  schools  in  which  all  children  may  be  edu- 
cated. Article  9,  $  1.  That  the  state  owes  as 
much  to  the  unfortunate  child  who  has  been 
born  or  becomes  blind  as  it  does  to  the  child 
that  can  see  is  a  proposition  which,  it  may  be 
assumed,  no  one  will  deny.  The  bliod  child 
becomes  a  citizen,  and  must  engage  in  the 
struggle  for  existence,  as  well  as  the  more  for- 
tunate one  who  can  see.  The  state  is  bound 
to  educate  them  both,  but  it  is  obviously  im- 
possible to  discharge  this  duty  in  the  same 
way,  or  under  the  same  system.  The  condi- 
tions that  surround  the  two  children  differ  so 
widely  that,  while  one  may  be  educated  in  the 
common  schools,  the  other  must  be  educated 
in  a  different  school,  with  different  modes  of 
Instruction  and  different  rules  of  discipline, 
it  was  to  meet  this  obvious  want  in  th^  case  of 
blind  children  that  the  relator  was  incorporated. 
The  state  has  not  assumed  this  duty  of  educa- 
tion from  any  motives  of  charity  and  benev- 
olence. The  obligation  rests  upon  a  very 
different,  and  much  more  selfish,  principle.  It 
is  really  the  principle  of  self-protection.  Since 
a  free  state,  founded  upon  the  popular  will, 
cannot  exist  unless  sustained  by  intelligent  and 
educated  citizenship,  the  state  itself  assumes 
all  the  duties  and  obligations  incident  to  such 
training  and  education.  Hence  every  child 
may  claim  from  the  state,  as  a  right,  such 
an  education  as  will  enable  him  to  become  a 
good  citizen,  and  that  term  obviously  implies 
reasonable  fitness  for  all  the  duties  of  life. 
The  state  may  in  some  cases  furnish  books  for 
the  child,  and  even  clothing,  but  in  doing  so 
it  dispenses  no  charity,  but  simply  discharges 
an  obligation  which  it  has  assumed.  For 
every  dollar  that  the  state  expends  in  the 
education  of  children  unable  to  educate  them- 
selves, it  is  supposed  to  receive  an  equivalent 
in  a  more  elevated  standard  of  citizenship. 
But  no  one  can  claim  charity  as  a  right.  Con- 
tributions for  the  support  of  the  poor  and  un- 
fortunate, whether  they  proceed  from  public 
or  private  sources,  are  purely  voluntary,  and 
founded  solely  upon  motives  of  religion  and 
humanity.  The  demands  of  charity,  whether 
upon  individuals  or  the  state,  are  always  ad- 
dressed to  that  conscientious  sense  of  duty  to 
relieve  human  suffering  and  to  administer  aid 
to  those  who  are  in  distress.  While  civilized 
governments  in  modem  Umes  do  not  disregard 
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its  claims,  yet  they  are  founded  upon  a  duty' 
of  imperfect  legal  obligation.  Bat  the  obli- 
gation to  educate  the  children  who  are  to 
becQme  the  future  citizens  is  found  in  the 
express  mandate  of  the  Constitution,  and  en- 
forced by  compulsory  laws.  Institutions  that 
receive  public  or  private  funds  for  the  sup- 
port of  the  poor  are  properly  classed  as  chari- 
table institutions,  since  they  dispense  or  ad- 
minister charity  in  some  form  to  those  who 
are  dependent  upon  it,  and  the  inmates  of 
such  institutions  are  the  beneficiaries  and  re- 
cipients of  charity.  But  blind  children  who 
are  educated  wholly  or  pariially  by  the  aid  of 
public  moneys  are  not  the  beneficiaries  of  any 
charity  any  more  than  the  other  children  of 
the  state  who  are  educated  at  the  public  ex- 
pense; and  institutions  for  the  education  or 
instruction  of  blind  children  are  not  pro|ierly 
classed  as  charitable  institutions,  any  more 
than  academies  or  schools  receiving  state  aid. 
Since  all  the  children  of  the  state  may  claim 
the  benefit  of  an  education  as  a  right  secured 
to  them  by  the  Constitution,  the  blind  child, 
who  happens  to  receive  instruction  in  a  pri- 
vate institution  to  which  the  state  has  con- 
tributed money,  to  a  limited  extent,  because  it 
cannot  in  thai  case  fully  perform  the  duty  of 
education  itself,  cannot  properly  be  classified 
as  a  pauper.  He  stands  upon  the  same  foot- 
ing as  every  other  child  in  the  state,  and  i» 
simply  a  beneficiary  of  its  policy  of  free  edu- 
cation. The  general  government,  through  the 
action  of  Congress,  has  made  provision  for  the 
support  and  niilitary  education  of  young  men 
selected  from  congressional  districts  according 
to  law:  but  it  has  never  been  supposed  that 
the  institutions  in  which  they  are  educated  are 
of  a  charitable  nature,  or  that  the  young  men 
themselves  were  the  objects  or  beneficiaries  of 
any  charity.  Keeping  always  clearly  in  view 
the  broad  distinction  between  education  and 
charity,  we  may  now  examine  the  statute  under 
which  the  money  in  question  was  raised,  in 
order  to  ascertain  the  object  and  purpose  to 
which  it  was  devoted.  It  was  clearly  intended 
for  one  or  the  other  of  these  objects,— that  is, 
charity  or  education.— but  it  is  important  to 
determine  which.  The  material  parts  of  the 
act  of  1870,  and  under  which  this  controversy 
has  arisen,  are  as  follows: 

"Sec.  1.  The  managers  of  the  New  York  In- 
stitution for  the  Blind  are  hereby  authorized  to 
receive,  upon  the  appointment  of  the  superin- 
tendent of  public  instruction,  made  for  a  term 
not  exceeding  five  years,  all  blind  persons,  res- 
idents of  the  counties  of  New  York  and  Kinura, 
between  eight  and  twenty-five  years  of  age, 
who,  in  the  judgment  of  the  board  of  managers 
of  said  institution,  shall  be  of  suitable  charac- 
ter and  capacity  for  instruction,  and  shall  have 
charge  of  their  maintenance,  education,  and 
support,  and  shall  receive  compensation  there- 
for from  the  state  in  the  f^ame  manner  as  ia 
now  provided  by  law.  The  term  of  such  ap- 
pointments may  be  extended  from  time  to 
time,  by  the  superintendent  of  public  instruc- 
tion, on  the  recommendation  of  the  board  of 
managers  of  the  said  New  York  Institution ' 
for  the  Blind,  for  such  further  period  as  they 
may  deem  advantageous  in  each  individual 
case 

'*Sec.  2.  Application  for  admission  into  the 


1897. 


PooPLB.  ex  rel  Nkw  Yobk  Ihstitutioh  fob  thb  Blind,  t.  Fitch, 


eoi 


iDstitution  shall  be  made  to  the  board  of  man- 
agers, and  each  application  shall  set  forth  the 
age,  the  fact  of  blind oess,  and  that  the  appli- 
cant is  a  legal  resident  of  the  town,  county, 
and  state  claimed  as  his  or  her  resideDce,  with 
such  other  information  as  the  board  ma^'  re- 
quire; and  each  application  shall  be  sworn  to 
by  the  appHcaot,  or  his  or  her  parents  or 
guardian,  and  shall  be  signed  by  at  least  one 
member  of  the  board  of  superyisors  of  the 
county  In  which  the  applicant  may  reside,  and 
also  be  recommended  by  the  president  and  su- 
perintendent of  the  said  institution,  and  trans- 
mitted by  the  paid  institution  to  the  superin- 
tendent of  public  instruction. 

"Sec.  8.  The  supervisors  of  the  county  of 
New  Yoric  or  Kings,  from  which  state  pupils 
shall  be  sent  to  and  receiyed  in  the  said  insti- 
tution, whose  parents  or  guardians  shall,  in 
the  opinion  of  the  superintendent  of  public  in- 
struction, be  unable  to  furnish  them  with  suit- 
able clothing,  are  hereby  authoriased  and  di- 
rected in  every  year  while  such  pupils  are  in 
said  institution,  to  raise  and  appropriate  $50 
for  each  of  said  pupils  from  said  counties  re- 
spectively, and  to  pay  the  sum  so  raised  to 
the  said  institution,  to  be  by  it  applied  to  fur- 
nishing such  pupils  with  suitable  clothing 
while  in  said  institution." 

It  will  be  seen  that  the  institution  is  not 
obliged  to  receive  any  of  the  persons  men- 
tioned in  the  statute.  It  is  a  private  institu- 
tion, and  may  receive  them  or  not  at  discretion. 
It  has  no  power  or  ri^ht  to  receive  them  for 
any  purpose  but  that  of  instruction  or  educa- 
tion. It  can  admit  only  such  as  are  within 
certain  a^  limits,  embracing  the  educa- 
tional period  of  life,  and  then  only  for  a 
limited  time.  It  cannot  receive  them  oth- 
erwise than  upon  the  appointment  of  the  su- 
perintendent of  public  instruction,  who  is  the 
bead  of  the  educational  department  of  the 
state.  The  children  must,  in  the  judgment  of 
the  managers,  be  of  suitable  character  and  ca- 
pacity for  instruction.  The  superintendent 
cannot  properly  appoint  the  persons  described, 
and  the  managers  cannot  properly  receive  them 
into  the  institution,  except  for  the  purpose  of 
education.  They  may  or  may  not  be  poor 
children,  since  the  statute  is  silent  on  that  point. 
The  superintendent  may  make  the  appoint- 
ment according  to  bis  own  judgment,  but, 
whether  they  are  rich  or  poor,  the  manifest 
purpose  of  placing  them  in  the  institution  is 
education.  They  cannot  enter  for  the  purpose 
of*8upport,  or  as  beneficiaries  of  charity.  It 
is  true  that  when  received  the  statApays  for 
their  education  and  support,  but  si^port  and 
maintenance  are  in  that  case  merely  incidental 
to  education.  The  children  cannot  be  edu- 
cated without  being  kept  in  the  institution, 
and  so  education  and  support  must  go  together, 
and  the  state  pays  for  all.  But  this  is  not 
charity,  luia  the  discharge  of  the  obligation 
which  the  state  has  assumed,  to  furnish  to  all 
children  an  education  to  fit  them  for  the  duties 
of  citizenship.  None  of  the  children  thus  in- 
structed are  the  beneficiaries  or  recipients  of 
charity,  any  more  than  the  children  educated 
in  the  tree  common  schools.  In  both  cases  the 
state  is  discharging  the  obligation,  but  in  dif- 
ferent  ways  ana  by  different  methods,  since  the 
circnmstances  and  conditions  of  the  children 
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are  different,  but  the  theory  and  principle  upon 
which  it  acts  are  in  both  cases  the  same.  The 
sole  purpose  of  collecting  these  blind  children 
in  this  mstitutlon  and  retaining  them  there 
was,  not  relief  from  poverty  or  want,  but  to 
impart  to  them  some  useful  knowledge,  which 
is  the  end  and  aim  of  all  education.  Since  the 
enactment  of  the  statute  of  1870  the  state  has 
paid  to  this  institution  nearly  a  million  and  a 
quarter  dollars  out  of  the  public  treasury  for 
the  education  of  blind  children.  This  vast 
sum  was  not  a  contribution  by  the  state  to 
charity,  any  more  than  the  many  millions  which 
were  paid  during  the  same  time  for  the  sup- 
port of  free  common  schools.  In  each  case  the 
money  was  really  raised  and  paid  for  the  same 
general  purpose,  and  in  pursuance  of  the  same 
general  policy.  The  difference  was  in  the 
methods  employed  to  accomplish  the  same  re- 
sult, which  was  education.  The  private  insti- 
tutions which  received  and  educated  these  blind 
children  under  contract  with  the  state  were  not 
for  that  reason  charitable  institutions,  any 
more  than  the  schools  and  academies  in  which 
the  oth^  children  of  the  state  were  educated. 
They  cannot  be  properly  classified  otherwise 
than  as  educational  Institutions.  The  state 
makes  use  of  them  as  instrumentalities  for  dis- 
charging the  obligation  enjoined  by  the  Consti- 
tution to  provide  for  the  education  of  all  the 
children  of  the  Slate.  Most  clearly  the  relator 
is  not  a  charitable  institution  unless  it  Is  en- 
gaged in  administering  some  charity  of  which 
the  inmates,  or  some  of  them,  are  the  benefi- 
ciaries. What  charity  does  it  dispense,  and 
what  alms  do  the  inmates  receive?  Whoever 
asserts  that  the  institution  is  of  a  charitable 
nature  should  be  able  to  answer  these  ques- 
tions clearly  and  satisfactorily.  The  institu- 
tion receives  no  money  from  the  public  for 
which  it  does  not  render  a  full  equivalent,  and 
therefore  it  receives  nothing  for  charity.  It  Is 
beyond  dispute  that  the  work  in  which  it  is 
engaged  Is  the  education  of  blind  children  of  a 
certain  age,  under  contracts  with  their  parents 
or  guardians,  which  include,  not  only  instruc- 
tion, properly  so  called,  but  support  for  the 
time  during  which  the  educational  process  is 
in  operation.  From  the  nature  of  the  case,  it 
is  impossible  to  educate  these  children  in  one 
place  and  support  them  in  another.  The  main 
object,  which  is  education,  includes  the  inci- 
dent of  support  for  the  time  being,  since  the 
two  things  are  inseparable.  The  institution 
does  nothing  for  charity.  It  educates  blind 
children,  for  a  fixed  compensation,  under  an 
agreement,  express  or  implied,  purely  as  a 
matter  of  business.  The  state  is  one  of  its  pa- 
trons, for  the  reason  that,  having  assumed  the 
obligation  to  educate  the  blind  as  well  as  all 
other  children  within  its  borders,  it  can  dis- 
charge that  obligation  as  well  or  better  by  em- 
ploying the  relator  than  by  building  and  main- 
taining like  institutions  of  its  own.  Hence  it 
sends,  through  its  constituted  authorities,  chil- 
dren to  this  institution,  under  contracts,  and 
when  they  are  received  they  are  on  precisely 
the  same  footing  as  the  children  placed  there 
by  parents  or  guardians.  It  pays  for  their  In- 
struction, and  Incidentally  for  their  support, 
while  in  the  institution,  not  from  any  motives 
or  upon  any  principles  of  charity,  but  in  order 
to  promote  its  own  interests,  by  preparing  the 
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children  to  assume  the  duties  of  citizenship,  to 
engage  in  the  affairs  of  life,  and,  so  far  as  pos- 
sible, to  help  themselves  in  the  world,  instead 
of  becoming  a  charge  upon  the  public.  It  was 
only  upon  this  theory  that  the  legis^lature 
could  lawfully  have  authorized  the  payment  of 
the  large  sum  already  mentioned  to  this  insti- 
tution, since,  as  we  shall  presently  see,  if  the 
relator  is  a  charitable  institution,  and  the 
money  was  given  and  received  for  a  charitable 
purpose,  the  legislature,  in  appropriating  it, 
and  the  state  controller,  in  disbursing  it,  vio- 
lated the  plain  restrictions  of  the  Constitution; 
and  yet  no  question  is  raised  here  as  to  the 
legality  and  propriety  of  these  payments  by 
the  state. 

The  contention  of  the  defendant  is  limited 
to  the  money  raised  by  the  county,  under  the 
3d  section  of  the  act,  for  the  purpose  of  fur- 
nishing clothing  to  certain  of  the  pupils  ad- 
mitted upon  the  appointment  of  the  superin- 
tendent of  public  instruction,  when  in  his 
opinion  the  parents  or  guardians  of  any  of  the 
children  so  admitted  shall  be  unable  to  furnish 
It.  The  argument  is  that,  since  this  money 
raised  by  local  taxation  is  to  be  paid  to  the  in- 
stitution for  the  purpose  of  defraying  the  ex- 
pense of  clothing  such  children  as  mav  be  un- 
able to  procure  the  proper  clothing  otherwise, 
it  is  a  gift  for  charitable  purposes,  and  the  in- 
stitution receiving  it  becomes  a  charitable  in- 
stitution. This  contention  is,  I  think,  quite 
inadmissible.  The  discipline  of  the  institu- 
tion, requiring  a  uniform  dress,  is  incidental 
to  the  process  of  education,  and,  from  the  na- 
ture of  the  case  and  the  circumstances  io 
which  the  children  are  placed,  a  part  of  the 
obligation  which  the  state  has  assumed,  and 
may  devolve  upon  the  locality.  But  money 
paid  for  clothing  under  such  conditions  is  not 
charity,  any  more  than  money  paid  for  books 
or  other  means  of  instruction  would  be. 
Should  the  state  or  a  county  assume  the  obli- 
gation to  furnish  books  or  even  clothing  for 
certain  poor  children,  in  order  to  enable  them 
to  attend  the  common  schools,  it  would  not  be 
a  gift  to  charity,  and  the  schools  would  not 
thereby  be  converted  into  charitable  institu- 
tions, nor  could  the  children  benefited  by  the 
contribution  be  properly  classed  as  paupers. 
They  would,  indeed,  be  properly  classed  as 
beneficiaries  of  the  system  of  free  education 
enjoined  by  the  Constitution,  but  that  is  quite 
a  different  thing.  The  obligation  to  maintain 
a  system  of  free  education  for  all  may  properly 
carry  with  it  many  incidental  things  involved 
in  or  connected  with  the  main  object  The 
consideration  of  the  provision  of  the  present 
Constitution  on  this  and  kindred  questions  is 
now  in  order,  as  it  is  upon  these  provisions  that 
the  contention  of  the  defendant  mainly  rests. 
They  are  to  be  found  in  certain  sections  of  ar- 
ticle 8,  and,  so  far  as  they  have  any  relation  to 
the  questions  in  this  case,  read  as  follows: 

"Sec.  9.  Neither  the  credit  nor  the  money 
of  the  state  shall  be  given  or  loaned  to  or  In  aid 
of  any  association,  corporation,  or  private  un- 
dertaking. This  section  shall  not,  however, 
prevent  the  legislature  from  making  such  pro- 
vision for  the  education  and  support  of  the 
blind,  the  deaf  and  dumb,  and  juvenile  de- 
linquents, as  to  it  may  seem  proper.  Nor  shall 
ii  apply  to  any  fund  or  property  now  held,  or 
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which  may  hereafter  be  held  by  the  state,  for 
educational  purposes. 

"Sec.  10.  1^0  county,  city,  town,  or  village 
shall  hereafter  give  an^r  money  or  property,  or 
loan  its  money  or  credit  to  or  in  aid  of  any  io- 
dividual,  association,  or  corporation,  or  become 
directly  or  indirectly  the  owner  of  stock  in,  or 
bonds  of,  any  asssociation  or  corporation  -.  nor 
shall  any  such  county,  city,  town,  or  villsge 
be  allowed  to  incur  any  indebtedness  except 
for  county,  city,  town,  or  village  purposea. 
This  section  shall  not  prevent  such  county, 
city,  town,  or  village  from  making  such  pro< 
vision  for  the  aid  or  support  of  its  poor  as  may 
be  authorized  by  law.    ... 

"Sec.  11.  The  legislature  Fhall  provide  for 
a  state  board  of  charities,  which  shall  visit  and 
inspect  all  institutions,  whether  state,  county, 
municipal,  incorporated  or  not  incorporated, 
which  are  of  a  charitable,  eleemosTnarv,  cor- 
rectional, or  reformatory  character'  excepting 
only  such  institutions  as  are  hereby  made  sub- 
ject to  the  visitation  and  inspection  of  either 
of  the  commissions  hereinafter  mentioned,  but 
including  all  reformatories  except  those  in 
which  adult  males  convicted  of  felony  shall  be 
confined;  a  state  commission  in  lunacy,  which 
shall  visit  and  inspect  all  institutions,  either 
public  or  private,  used  for  the  care  and  treat- 
ment of  the  insane  (not  including  institutions 
for  epileptics  or  idiots);  a  state  commission  of 
prisons  who  shall  visit  and  inspect  all  institu- 
tions used  for  the  detention  of  sane  adults 
charged  with  or  convicted  of  crime,  or  de- 
tains as  witnesses  or  debtors." 

"Sec.  13.  Existing  laws  relating  to  institu- 
tions referred  to  in  the  foregoing  sections  and 
to  their  supervision  and  inspection,  in  so  far 
as  such  laws  are  not  inconsistent  with  the  pro- 
visions of  the  Constitution,  shall  remain  in 
force  until  amended  or  repealed  by  the  leeis- 
lature.  The  visitation  and  inspection  herein 
provided  for  shall  not  be  exclusive  of  other 
visitation  and  inspection  now  authorized  by 
law. 

"Sec.  14.  Nothing  in  this  Constitution  con- 
tained shall  prevent  the  legislature  from  mak- 
ing such  provision  for  the  education  and  sup- 
port of  the  blind,  the  deaf  and  dumb,  and  ju- 
venile delinquents,  as  to  it  may  seem  proper; 
or  prevent  any  county,  city,  town,  or  village 
from  providing  for  the  care,  support,  mainte- 
nance, and  secular  education,  of  inmates  of 
orphan  asylums,  homes  for  dependent  children 
or  correctional  institutions,  whether  under 
public  or  private  control.  Payments  by  coun- 
ties,citiei^owns,and  villages  to  chBritab1e,elee- 
mosynarj^  correctional,  and  reformatory  in- 
stitutions, wholly  or  partly  under  private 
control,  for  care,  support,  and  maintenance, 
may  be  authorized,  but  shall  not  be  required 
by  the  legislature.  No  such  payments  shall 
be  made  for  any  inmate  of  such  institutions 
who  is  not  received  and  retained  therein  pur- 
suant to  rules  established  by  the  state  boai^  of 
charities.  Such  rules  shall  be  subject  to  the 
control  of  the  legislature  by  general  lawa." 
Article  8. 

"Sec.  1.  The  legislature  shall  provide  for 
the  maintenance  and  support  of  a  system  of 
free  common  schools,  wherein  all  the  children 
of  this  slate  may  be  educated."    Article  9. 

"Sec.  4.  Neither  the  state  nor  any   aubdt- 
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▼ision  thereof,  shall  use  its  property  or  credit 
or  any  public  money,  or  auiborize  or  permit 
either  to  be  used,  directly  or  indirectly,  in  aid 
or  maintenance,  other  than  for  examination  or 
inspection,  of  any  school  or  institution  of  learn- 
ing wholly  or  in  part  under  the  conirol  or  di- 
reciioD  oi  any  relicious  denomination,  or  in 
which  ftDy  denominational  tenet  or  doctrine  is 
taught."    Article  V^. 

It  will  be  seen  upon  a  careful  reading  of 
the<^e  sections  that  two  vital  points  involved  in 
Ibis  caste,  and  which,  in  my  opinion,  control 
the  decision,  are  made  perfectly  clear. 

1.  The  prohibition  against  payments  of  pub- 
lic money  by  cities  or  other  political  divisions 
of  the  state  to  institutions  where   the  inmates 
have  nol  been  received  and  retained  therein 
pursuant  to  rules  established  by  the  state  board 
of  charities  applies  only  to  charitable,  correc- 
tional, or  reformatory  institutions,   wholly  or 
partly  under  private  control,  for  care,  support, 
or  maintenance.     The  institutions  subject  to 
visitation  and  regulation  by  that  board  must  be- 
long to  the  class   specified,  and  the  inmates 
must  have  been  received  and  retained  therein 
for  the  purpose  specified;  that  is,  for  care,  sup- 
port, and  maintenance.     The  relator  is  an  edu- 
cational institution,  and  the    inmates  are  re- 
ceived and  retained  therein  for  the  purpose  of 
education  and    instruction,   and  not  as  poor 
persons,  or  for  care,  support,  or  maintenance. 
We  have  already  seen  that  they  could  not  law- 
fully have  been  placed  in  this  institution  for 
any  such  purpose.     If  their  parents  or   guar- 
dians were  unable  to  support  or  maintain  them, 
they  should  have  been  placed  in  some  institu- 
tion for  the  indigent  blind.   The  state,  in  select- 
ing children  for  instruction  in  this  institution, 
cannot  take  into  consideration  the  poverty  or 
wealth  of  the  child.    The  relator  is  not  an  asy- 
lum for  the  relief  of  poverty  or  want,  in  any 
form  or  in  any  degree,  but  a  school  for  the 
education  of  the  blind:  and  the  state,  when 
extending  the  benefits  of  such  an  institution  to 
a  limited  number  of  the  children   that  it  as- 
sumes to  educate,  has  no  risht  to  place  upon 
them,  or  any  of  them,  a  badge  of  pauperism, 
any  more  than  the  general  government  hss  the 
right  to  send  the   West    Point   graduates  out 
into  the  world  as  poor  scholars  or  the  benefici- 
aries of  charity. 

2.  The  restrictions  contained  in  the  Consti- 
tution upon  the  payment  of  public  moneys  to 
private  institutions,  except  that  contained  in 
^  4  of  article  9,  have  no  application  to  appro- 
priations or  moneys  for  the  education  of  the 
blind.  The  broad  and  sweeping  prohibition 
of  the  section  last  referred  toai^ainst  payments 
to  certain  religious  institutions  doubtless  ap- 
plies to  all  public  moneys  or  property,  and  to 
every  form  of  public  aid;  but  obviously  it  has 
DO  application  to  this  case,  since  the  relator  is 
aot  an  institution  that  comes  within  the  words 
of  the  section. 

It  is  suggested  that  it  was  the  intent  and  pur- 
pose of  the  constitutional  provisions  above  cited 
to  subject  all  institutions  receiving  public  aid 
it)  any  form,  whatever  their  character  may  be. 
to  visitation  and  regulation  by  the  slate  tioard 
of  charities,  but  this  proposition  is  clearly  in- 
aefensible.  Schools,  academies,  colleges,  and 
other  educational  institutions  rereive  public 
money  from  the  state  or  localities,  but  no  fair 
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construction  of  the  Constitution  can  bring  them 
within  the  scope  of  the  powers  vested  in  the 
department  of  charities.  Nor  is  it  at  all  neces- 
sary, in  furtherance  of  any  sound  public  pol- 
icy, to  resort  to  any  strained  construction  to 
accomplish  such  a  result.  They  are  all  sub- 
ject to  visitation  by  the  head  of  the  educational 
department,  and  thus  every  public  interest  iS 
amply  protected.  Laws  1894,  chap.  556,  art. 
14.  $5  40. 

There  is  another  view  of  the  case  that  is  en- 
titled to  great  weight  in  the  inquiry  whether 
the  relator  is  a  charitable  institution,  or  one  for 
educational  purposes.  It  cannot  be  held  that 
it  is  of  a  charitable  nature  without  condemning 
as  unconstitutional  and  void  the  acts  of  the 
legislature  passed  in  every  year  since  the  en- 
actment of  the  statutes  of  1870,  the  action  of 
the  state  controller  in  paying  the  money  so 
appropriated  to  this  institution,  and  all  existing 
laws  providing  for  or  requiring  such  payments. 
This  result  must  inevitably  follow  the  conclu- 
sion that  the  relator  is  a  private  charitable  in- 
stitution, if  that  view  should  prevail. 

1.  It  was  held  in  the  case  of  8hep?ierd^  Fold 
of  ProtfBtant  Church  v.  ^^ew  York,  96  N.  Y. 
187,  that  the  state  could  not  appropriate  and 
pay  from  its  treasury  public  money  for  the 
support  of  the  poor  in  a  private  charitable  in- 
stitution, for  the  reason  that  the  Constitution 
forbids  it,  but  that  such  prohibition  did  not 
apply  to  moneys  raised  by  local  taxation.  In 
so  far  as  the  state  is  concerned,  the  Constitution 
is  the  same  now  as  it  was  then.  But  we  have 
seen  that  the  state  has  appropriated,  and  that 
the  state  controller  has  paid,  in  every  year 
since  the  act  of  1870  was  passed,  moneys  to 
this  iasiitution,  as  compensation  for  the  sup- 
port of  the  children  placed  there  by  the  super- 
intendent of  public  instruction,  which  amount 
in  the  airgregate  to  the  sum  above  stated. 
Now,  if  the  relator  is  a  charitable  institution, 
and  the  money  was  paid  for  the  support  of  the 
poor,  or  as  charity  to  relieve  distress,  the  Con- 
stitution was  clearly  violated,  and  the  money 
paid  without  authority  of  law.  It  is  only  upon 
the  theory  that  the  money  was  paid  to  a  private 
educational  institution  as  compensation  for  the 
education  of  blind  children  tha^  the  payment 
by  the  state  of  such  a  large  sum  of  money  to 
the  relator  can  be  justifl^  or  defended.  In 
my  opinion,  it  was  properly  appropriated  and 
paid  upon  that  principle,  since  the  payment  of 
money  for  the  education  of  the  blind  is  ex- 
pressly excepted  from  the  restrictions  of  the 
Constitution. 

2.  The  Sd  section  of  the  act  of  1870,  which 
requires  the  city  of  New  York  to  raise  the 
money  in  controversy  to  defray  the  expense  of 
clothing  certain  children  placed  iu  this  institu- 
tion, is  clearly  mandatory;  and,  as  mandatory 
laws  for  such  payments  by  cities  or  counties  to 
charitable  institutions  are  now  forbidden  by 
the  Constitution,  the  statute  is  abrogated  en- 
tirely. People,  Inebriates'  Borne,  v.  Brooklyn, 
152  N.  Y.  899.  But  if  it  should  be  considered 
as  a  statute  requiring  the  cit^  to  raise  monev 
for  the  education  of  blind  children,  as  I  think 
it  (Thould  be,  the  Constitution  does  not  invali- 
date it. 

8.  The  act  of  1870,  in  so  far  as  it  requires 
the  city  of  New  York  to  raise  and  pay  money 
for  clothing  pupils  in  this  institution,  has  vir- 
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tually  been  superseded  by  the  recent  statute 
known  as  the  "Charier  for  Greater  New  York," 
which  requires  the  city  in  each  year  to  raise 
and  pay  to  the  relator  $8o  for  each  state  pupil 
in  the  institution  from  that  city  whose  parents, 
in  the  opinion  of  the  superintendent  of  public 
instruction,  shall  be  unable  to  furnish  them 
with  suitable  clothing,  to  be  bv  it  applied  to 
furnishing  such  pupils  with  suitable  clothing 
while  in  said  institution.  This  is  also  plainly 
a  mandatory  enactment,  and  is  clearly  a  viola- 
tion of  the  Constitution,  if  the  relator  is  to  be 
classed  as  a  private  charitable  corporation. 
But  if  the  money  thus  provided  for  should  be 
regarded  as  a  contribution  for  the  education  of 
the  blind  within  the  limits  of  the  new  city,  as 
it  clearly  should  be,  the  validity  of  sucii  a  pro 
vision  is  beyond  question.  But  it  is  only  upon 
this  theory,  which  is  wholly  inconsistent  with 
the  defendant's  contention,  that  the  statute  can 
be  maintained.  Laws  1897,  chap.  878,  g  280, 
t  22,  subd.  6. 

4.  The  charter  also  contains  another  pro- 
vision which,  in  its  relation  to  the  question  un- 
der consideration,  is  worthy  of  notice.  By 
§  1161  the  board  of  education  is  required  lodis- 
tribute  to  the  managers  of  this  very  corporation 
a  ratable  proportion  of  the  school  hind  to  every 
blind  pupil  in  the  institution,  without  regard 
to  age.  Assuming,  for  the  purpose  of  the  argu- 
ment, that  it  is  a  charitable,  institution,  as 
claimed  by  the  defendant,  this  enactment  is 
clearly  in  violation  of  the  Constitution,  for  two 
reasons:  (1)  It  is  mandatory,  requiring  a  local 
board  to  distribute  funds  in  its  hands  or  under 
its  control  for  local  school  purpo.ses  to  a  pri- 
vate charitable  institution  for  charitable  pur- 
poses; (2)  it  diverts  the  school  fund  to  charita- 
ble uses  in  disregard  of  the  express  inhibition 
of  the  fundamental  law.  Const,  art.  9,  ^  8. 
People,  Roman  Catholic  Orphan  Asylum  Soe., 
V.  Brooklf/n  Rd,  ofEdu.  18  Barb.  400;  Gordon  v. 
Cornes,  47  N.  Y.  608;  People,  8cheneeta<1y  As- 
tronomical Observatory ,  v.  Alien,  42  N.  Y.  404. 
It  is  only  upon  the  theory  that  the  institution 
isn  school  for  the  education  of  the  blind  that  a 
statute  virtually  providing  that  the  pupils  shall 
share  in  the  public  moneys  for  school  purposes 
in  the  same  way  and  in  the  same  proportion  as 
the  children  educated  in  the  common  schools 
can  be  upheld.  It  ought  not  to  require  argu- 
ment to  prove  that  monev  raised  by  taxation 
for  school  purposes,  or  derived  from  the  in- 
come of  the  school  fund,  cannot  be  devoted  to 
charity,  or  paid  for  the  benefit  of  a  charitable 
institution.  Such  a  diversion  of  a  fund  would 
be  a  manifest  fraud  upon  the  taxpayers,  even  if 
there  were  no  constitutional  restrictions  in  the 
way;  and  yet  that  is  precisely  what  the  legis- 
lature has  done  by  this  section  of  the  charter, 
if  the  relator  be  a  charitable  institution,  and 
the  money  is  to  be  paid  to  it  for  a  charitable 
purpose.  But  if  the  les:islature  has  authorized 
It  to  be  paid  to  an  educational  institution,  and 
for  the  purpose  of  educating  blind  children,  as 
I  think  it  has,  then  it  was  devoted  to  the  very 
purpose  for  which  it  was  intended  when  raised. 
This  provision  of  the  charter  cannot  be  sus- 
tained upon  any  other  principle,  under  the  re- 
strictions of  the  Constitution.  It  is  quite  ap- 
{)arent  from  what  has  been  stated  that  the  legis- 
ature,  the  recent  commission  of  eminent 
citizens  charged  with  the  important  duty  of 
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preparing  a  charter  for  the  new  city,  as  well 
as  the  chief  financial  officer  of  the  state,  have 
all  acted  upon  the  theory,  in  deHlin?  with  tbia 
institution,  that  it  was  an  educational,  and  not 
a  charitable,  corporation.  This  theorv  under- 
lies all  the  legislation  referred  to,  and,  in  ad- 
ministration, has  been  assumed  or  adopted  by 
every  agency  of  the  state. 

The  learned  counsel  for  the  defendant  have 
evidently  overlooked  an  important  feature  of 
this  case,  which  has  been  incidentally  referred 
to  in  the  precedinsr  discussion,  but  which  should 
perhaps  be  stated  with  more  distinctness.  The 
legislature,  in  providing  money  for  the  educa- 
tion of  the  blind,  is  a  law  to  itself.  It  ia  left 
perfectly  free  to  act  as  it  may  think  proper, 
and  is  not  bound  b^  any  of  the  constitutional 
restrictions  or  limitations  referred  to.  The 
language  of  the  Constitution  is  so  clear  on  this 
point  that  it  is  impossible  to  misconceive  the 
meaning.  "Nothing  in  this  Constitution  con- 
tained shall  prevent  the  legislature  from  mak- 
ing such  provisions  for  the  education  and  sup- 
port of  the  blind  .  .  .  as  it  may  deem 
proper."  Thus,  the  legislature  is  given  free 
scope  in  making  provision  for  the  education  of 
the  blind.  It  may  grant  money  for  that  pur- 
pose to  public  or  private  institutions,  to  be 
raised  by  general  or  local  taxation.  It  may 
direct  the  payment  of  such  money  to  such  in- 
stitutions without  any  conditions  whatever,  ex- 
cept such  as  it  may  itself  see  fit  to  impose. 
The  constitutional  condition  that  payments 
shall  not  be  made  unless  the  inmates  are  re- 
ceived and  retained  under  the  rules  of  the 
state  board  of  charities  is  in  that  case  silent 
Neither  that  nor  any  of  the  other  restrictions 
have  any  application  to  grants  of  money  for 
the  education  of  the  blind.  All  appropriations 
for  that  particular  purpose  are  subject  only  to 
the  judgment  and  discretion  of  the  legislature. 
In  the  case  at  bar  the  legislature  has  enacted 
that  certain  moneys  raised  by  local  taxation 
shall  be  paid  to  the  relator.  It  has  granted 
the  money  and  made  it  payable  without  any 
conditions  whatever.  But  the  defendant,  as 
the  administrative  officer  who  has  charge  of 
the  fund,  refuses  to  pay  it  over  unless  certain 
conditions  have  been  complied  with  by  the  re- 
lator. These  conditions,  by  the  very  words  of 
the  Constitution,  have  no  application  to  mon- 
eys raised  for  this  particular  purpose,  and  the 
legislature  itself  has  not  attached  any  such 
conditions  to  the  grant.  '  Thus,  the  defendant, 
of  his  own  will,  requires  the  relator,  before  it 
can  receive  the  money  granted  to  it  by  the  legis- 
lature, to  comply  with  certain  conditions  or 
rules  that,  so  far  as  the  relator  is  concerned, 
have  no  fouu'lation  in  the  Constitution  or  any 
statute.  The  legislature  has  provided,  as  we* 
have  seen,  by  general  laws,  that  institutions  for 
the  education  of  the  blind  shall  be  subject  to 
visitation  by  the  superintendent  of  public  In- 
struction, but  that  is  not  made  a  condition  of 
the  payment  of  the  money  in  questtpn.  It  has 
also  provided  that  charitable  institutions  shall 
be  subject  to  visitation  by  the  state  board  of 
charities  (Laws  1896,  chap.  546,  art.  1,  g§  2, 
10),  but  that  is  not  made  a  condition  upon 
which  the  relator  is  to  receive  the  money  in 
question.  One  of  these  statutes  (Laws  1895, 
chap.  771,  ^11)  provides  that  institutions  for 
the  blind  shall  be  subjected  to  such  visitatioD 
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by  the  state  board  of  charities  as  the  CoDstitu- 
tion  provides.  It  provides  for  inspection  of 
cbarifabie  institutions,  and  those  include  only 
Buch  institutions  as  are  devoted  to  the  care  and 
support  of  the  indigent  blind,  as  part  of  the 
poor,  not  blind  children  who  are  being  edu- 
cated at  the  pablic  expense  in  whole  or  in  part. 
The  relator  has  charge  of  a  large  number  of 
blind  children  who  have  been  placed  there  and 
are  paid  for  by  parents  or  guardians.  That 
class  constitutes  the  vast  majority  of  the  pu- 
pils. If  there  were  no  others,  surely  no  one 
would  then  claim  that  it  was  a  charitable  in- 
stitution. It  would  be  absurd  to  assert  that, 
when  every  pupil  paid  his  own  way,  there 
was  any  element  of  charity  connected  with  the 
relator's  operations.  Manifestly,  it  would  then 
be  a  private  school  for  the  blind,  and  nothing 
else.  But  how  can  it  be  said  that  when  the 
state  becomes  a  patron  of  such  a  school,  and 
sends  children  there  that  it  has  assumed  an  ob- 
ligation to  educate,  and  makes  contracts  for 
t&ir  education  and  support  while  in  the  insti- 
tmion,  Just  as  parents  and  euardians  make 
contracts,  the  character  of  the  institution  is 
changed  from  a  private  school  to  an  institution 
of  charity?  It  is  more  reasonable  to  say  that 
tbe  state  may  educate  a  few  of  its  unfortunate 
blind  children  in  a  private  school  for  that  pur- 
pose, without  classifying  them  with  the  objects 
and  beneticiaries  of  charitv.  But,  apart  from 
all  this  can  there  be  any  doubt  that  it  is  per- 
fectly competent  for  the  legislature  to  pass  a 
mandatory  act  providing  for  the  support  and 
education  of  the  blind  by  taxation  upon  a  city, 
town,  or  county,  and  directing  the  money  to 
be  paid  to  a  private  institution,  such  as  the  re- 
lator is,  irrespective  of  any  rules  of  the  state 
board  of  chailties?  The  Constitution  answers 
the  question  by  expressly  enactin<:  that  nothing 
therein  contained  shall  prevent  the  legislature 
from  doing  that  very  thing,  and,  if  it  may  do 
that,  then  tbe  relator  is  entitled  to  receive  the 
money  in  question  without  compliance  with 
any  conditions  whatever,  since  the  restriction 
upon  payments  by  localities  without  compli- 
ance with  the  rules  of  the  board  of  charities 
has  no  application  to  such  a  case.  The  plain 
meaning  of  the  Constitution  is  that  the  legis- 
lature may  place  blind  children  in  such  insti- 
tutions as  it  may  think  proper,  whether  public 
or  private,  charicable  or  noncharitable,  and  pro- 
vide for  their  education  and  support  with  pub- 
lie  money  raised  either  by  general  or  local  taxa- 
tion, and  it  may  direct  that  money  to  be  paid 
to  the  institution  in  which  such  children  have 
been  placed  without  compliance  with  the  rules 
of  the  board  of  charities,  or  any  other  condi- 
tion whatever.  Nothing  in  tbe  Constitution 
can  prevent  the  legislature  from  executing  its 
own  policy,  whatever  it  may  be,  when  making 
provision  for  educating  the  blind.  The  relator 
18  most  clearly  a  private  corporation  or  insti- 
tution of  some  kind.  It  has  no  public  or  polit- 
ical functions  of  any  kind  to  perform.  It  has 
no  relations  with  the  state  save  those  which 
every  other  private  corporation  has.  The  in- 
come which  it  receives  and  tbe  funds  which  it 
has  or  owns  are  derived  solely  from  the  prose- 
cution of  its  corporate  business,  which  is  the 
education  of  blind  children.  It  does  not  de- 
pend upon  or  derive  anything,  so  far  as  ap- 
pears, from  charitable  gifts  or  donations,  puD- 
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lie  or  private.  It  is  not  engaged  in  dispensing 
the  gratuities  of  the  benevolent  or  charitable 
grants  from  the  state,  but  is  conducting  its  op- 
erations with  its  own  means.  It  receives  pupils 
from  parents  and  guardians  and  from  the  state, 
and  educates  them  for  pay.  It  receives  nothing 
from  charity,  and  gives  nothing  to  charity. 
Whatever  moneys  it  receives  from  the  state  or 
from  localities  it  receives  for  the  same  purpose 
and  in  the  same  way  as  that  from  parents  and 
guardians,  and  it  renders  to  the  state  the  same 
services  and  returns  the  same  equivalent.  It 
is  not  bound  by  any  law  to  receive  pupils  from 
the  state,  or  to  retain  those  which  it  has  re- 
ceived-, but  may  discharge  the  state  pupils  at 
any  time;  and  then,  certaTnlv,  it  would  be  noth- 
ing but  a  purely  private  scnooi  supported  by 
tbe  private  contributions  of  the  parents  and 
guardians,  and  certainly  it  would  then  be  im- 
possible for  any  reasonable  man  to  consider  or 
classify  it  as  a  charitable  institution.  But  the 
true  character  of  the  institution,  whether  char- 
itable or  educational,  is  not  to  be  determined 
by  tbe  presence  or  absence  of  a  few  state  pupils, 
but  by  the  general  objects  of  its  incorporation, 
and  the  nature  of  the  business  in  which  it  is 
engaged.  It  cannot  be  a  cbaritable  institution 
to-day  and  an  educational  institution  to  mor- 
row, depending  always  upon  the  circumstance 
whether  the  state  is  or  is  not  one  of  the  patrons 
of  the  school.  It  is  always  either  the  one  or  tbe 
other,  and,  if  it  is  not  charitable  when  no  state 
pupils  are  retained,  it  is  not  made  such  by  the 
mere  fact  that  the  state  makes  use  of  it  for  the 
purpose  of  discharging  its  obligation  to  provide 
for  the  education  of  all  the  children  within  its 
limits.  There  is  nothing  to  show  that  any  of 
tbe  state  pupils  could  not  have  been  supported 
and  maintained  by  the  parents  and  guardians  at 
home,  but  that  would  not  comply  with  the  pol- 
icy of  the  state  to  see  to  it  that  even  blind  chil- 
dren should  receive  Uie  benefit  of  an  education, 
so  far  as  possible. 

The  restrictions  with  respect  to  payments 
by  localities  to  charitable,  correctional,  and 
reformatory  institutions  without  compliance 
with  the  rules  of  the  state  board  of  charities 
had  no  reference  whatever  to  such  institutions 
as  tbe  relator.  This.  I  think,  is  clear,  not 
only  from  what  has  been  said,  but  from  the 
very  language  of  the  Constitution  itself,  and 
the  relation  which  the  restrictive  words  bear  to 
the  rest  of  the  section  in  which  they  appear. 
The  first  sentence  of  the  section  takes  every 
provision  of  the  education  of  tbe  blind  out  of 
every  restriction  in  the  Constitution,  and  leaves 
the  legislature  at  liberty  to  deal  with  that  sub- 
ject at  discretion.  Tbe  rest  of  tbe  section  deals 
with  the  other  classes  of  persf  n  >  and  oth  r  in- 
stitutions, namely,  orphan  as^luus,  homes  for 
dependent  children,  or  coirectional  institutiou.s. 
whether  under  public  or  private  control;  and 
localities  are  permitted  to  make  provision  for 
the  care,  support,  maintenance,  and  scculur 
education  of  their  inmates.  Having  taken 
these  specified  institutions  out  of  the  general 
restriction  in  §  10  of  the  article  against  loans  or 
sifts  of  money  by  cities,  towns,  or  villages  to 
individuals,  associations,  or  corporations,  the 
remainder  of  the  section  simply  regelates  the 
manner  in  which  such  gifts  or  grants  to  such 
institutions  shall  be  made.  It  provides — First, 
that  the  legislature  may  authorize,  but  shall 
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DOt  require,  them;  and,  Fecoodly,  that  the 
money  shall  not  he  paid  to  the  institutioD  un- 
less the  inmates  are  received  and  retained 
therein  pursuant  to  the  rules  of  the  department 
of  charities.  The  framers  of  the  Constitution, 
in  presorihing  the  regulations,  applied  them 
specifically  to  **charitable,  eleemosynary,  cor- 
rectional, and  reformatory  institutions,  wholly 
or  partly  under  private  control,"  and  again  to 
''such  institutions;"  but  it  is  manifest  that 
these  terms  are  simply  descriptive  of  the  insti- 
tutions specifically  named  in  the  preceding 
part  of  the  section  (that  is,  orphan  asylums, 
homes  for  dependent  children,  and  correctional 
institutions),  and  were  not  intended  to  include 
schools  for  the  education  of  the  blind.  This 
section  of  the  Constitution  simply  provides 
that  the  legislature  may  authorize,  but  not  re- 
quire, localities  to  provide  for  the  support  and 
secular  education  of  the  inmates  of  orphan 
asylums,  homes  for  dependent  children,  or  cor- 
rectional institutions,  but  that  payments  shall 
not  be  made  to  them  unless  the  inmates  are  re- 
ceived and  retained  under  the  rules  of  the 
board  of  charities.  The  restriction  applies 
only  to  those  institutions  specifically  named  in 
the  section,  for  the  benefit  of  which  localities 
were  permitted  to  raise  money.  It  could  not 
possibly  apply  to  the  relator,  since  by  the  ex- 

{)re8s  words  of  the  first  part  of  this  section  the 
egislature  was  completely  emancipated  from 
all  restraints  when  providing  for  the  support 
and  education  of  the  blind.  We  are  concerned 
in  this  case  with  but  one  question,  and  that  is 
whether  a  financial  oflScer  like  the  defendant 
may  withnold  money  in  his  hands  from  the 
relator,  when  it  has  been  appropriated  by  the 
legislature  unconditionally,  until  it  complies 
with  the  regulations  of  the  state  board  of  char- 
ities; in  other  words  whether  the  restrictions 
upon  payments  by  localities  to  charitable  in- 
stitutions has  any  application  to  the  relator. 
It  seems  very  clear  to  me  that  it  has  not.  It 
was  manifestly  intended  for  another  class  of 
institutions,  since  all  restrictions  upon  legisla- 
tive provisions  for  the  education  of  the  blind 
were  removed,  and  the  whole  subject  left  with 
the  legislature.  It  seems  to  me  impossible, 
therefore,  by  any  fair  process  of  reasoning  or  ar- 
gument, to  classify  this  institution  among  those 
designated  in  the  Constitution  as  charitable, 
correctional,  or  reformatory,  or  to  include  the 
pupils  placed  and  retained  therein  among  the 
beneficiaries  of  charity,  or  to  apply  the  restric- 
tions of  the  Constitution  to  such  a  case. 

This  discussion  has  assumed  a  scope  and  ex- 
tent that  might  seem  at  first  view  to  be  wholly 
unnecessary.  The  only  purpose  has  been  to 
elucidate  a  question  of  some  public  importance, 
closely  related  to  legislation  and  administra- 
tion, and  with  respect  to  which  there  is  not 
only  a  wide  divergence  in  the  views  of  counsel, 
but  apparently  some  conflict  of  opinion  atnoog 
ourselves.  If  the  discussion  has  contrijuted 
anything  tending  to  reconcile  opposing  views, 
or  to  point  out  the  correct  solution  of  the  ques- 
tion, It  is  to  be  hoped  that  the  fault  of  prolix- 
ity may  be  overlooked.  The  order  should  be 
reversed,  with  costs. 

Gray.  J.,  absent. 
88L.K.  A. 


Henry  W.  SAGE,  Affpt,, 

Mayor,  etc.,  of  the  City  of  NEW  YORK, 

Respt. 

aWN.  T.iTL) 

1  •  Mead o W8,  pastures,  and  marshes  be- 
low hig^h- water  mark  did  not  pass  as  appar- 
tenant  to  the  irraut  by  Governor  Nichols  October 
11.  1667,  to  the  villafre  of  New  Harlem  of  lands 
bounded  on  one  side  by  the  Harlem  river,  to- 
gether with  all  tbe  soils,  creeks,  quarries,  woods, 
meadows,  pastures,  marshes,  waters,  and  other 
profits,  commodities,  emoluments,  and  heredita- 
ments belonging  to  tbe  lands  '^within  tbe  said 
bounds  and  limits  set  forth.** 

2«  The  title  to  lands  described  In  a  deed  as 
bounded  by  a  navigable  river  where  the  tide  ebbs 
and  flows  ends  at  high- water  mark. 

8«  The  privUegeB  or  easements  of  ri- 
parian proprietors  upon  tide  water  include 
the  right  of  accees  to  the  navigable  part  of  the 
water  in  front  as  against  all  but  tbe  government 
as.trustee  for  the  people  at  large. 

4«  A  riparian  owner's  ri^ht  of  infrress 
and  egress  to  his  water  front  does  not  include 
a  right  to  compensation  for  an  Interference 
therewith  caused  by  tbe  public  improvement  of 
the  water  front  for  the  benefit  of  navigation. 

6«  Absolute  power  to  improve  a  water 
ft-ont  ^or  the  kienefic  of  navigation  exists  lo  tbe 
state  or  its  municipal  grantee  as  a  trustee  for  the 
public  free  from  any  interference  by  a  riparian 
owner  whose  sole  rifzbt  as  against  such  authority 
is  the  statutory  right  of  pre-emption  in  case  of  a 
sale. 

6«  A  public  errant  of  lands  bounded  by 
tide  water  is  impliedly  subject  to  those  para- 
mount uses  to  which  the  government  as  trustee 
for  tbe  public  may  be  called  upon  to  apply  tbe 
water  front  for  the  promotion  of  commerce  and 
the  general  welfare. 

7*  The  Constitution  of  1 777  being  adopted 
before  the  Constitution  of  tbe  United  States  bad 
been  adopted  is  a  result  of  all  the  legislative 
power  that  the  people  of  the  state  could  exert 
untrammeled  by  any  higher  law. 

8.  Grants  of  land  made  by  the  Kin^  of 
Great  Britain  or  by  persons  acting  under  bis 
authority,  made  before  October  14.  1775,  are 
ratified  and  confirmed  by  the  Constitution  of 
1777. 

9.  liands  made  by  filling  up  a  water 
front  and  constructing  piers  in  a  municipal  im- 
provement of  the  water  frunt  for  the  benefit  of 
navigation  do  not  constitute  an  accretion  to  the 
land  of  a  riparian  proprietor  but  remain  tbe 
property  of  tbe  city  for  the  t)enefit  of  tbe  public 
as  dry  land  Just  the  same  as  when  it  was  land 
under  water. 

(October  12, 18D7.) 

APPEAL  by  plainliCF  from  a  iudpment  of  the 
ApiX'llate  Division  of  the  Supreme  Court. 

Note.— As  to  rights  of  riparian  owners  with  re- 
spect to  wharves  and  navigable  water  fronts,  see 
also  Miller  v.  Mendenhall  (Minn.)  8  L.  R.  A.  «9.  and 
note:  Hastings  v.  Grimsbaw  (Mass.)  le  L.  R.  A.  617, 
and  note;  Bisenbacb  v.  Hatfield  (Wash.)  12  L.  K.  A. 
632,  and  noU;  Lewis  v.  Portland  (Or.)  8  L.  B.  A.  786. 
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First  Department,  affinDtne  a  JudEment  of  a 
Special  Term  for  New  York  County  in  favor 
of  defendants  in  an  action  brongbt  to  restrain 
defendants  from  using  cei  tain  property  alleged 
to  belong  to  tbe  plaintiff,  'without  making 
compensation  for  it.    Affirmed, 

Statement  by  Vann,  J.: 

The  plaintiff,  as  the  owner  of  a  parcel  of 
land  lying  between  Ninety-Fourth  and  Nine- 
ty-Fifth streets,  on  the  Harlem  river,  which 
Is  a  navigable  stream,  where  the  tide  regu- 
larly ebbs  and  flows,  traces  his  title  back  to  a 
grant  made  by  Gov.  Nichols  on  the  lltb  of 
October,  1667,  whereby  he  conveyed  to  the 
Id  habitants  and  freeholders  of  the  village  of 
New  Harlem  certain  lands  bounded  on  one 
side  by  the  "Harlem  river,  or  any  part  of  the 
said  river  on  which  this  island  [of  Manhattan] 
doth  abut,  .  .  .  together  with  all  the  soils, 
creeks,  quarries,  woods,  meadows,  pastures, 
marshes,  waters,  lakes,  fishing,  hawking, 
bunting,  and  fowling,  and  all  other  profits, 
commodities,  emoluments,  and  other  heredita- 
ments belonging  to  the  said  lands  and  premises 
within  the  said  bounds  and  limits  set  forth  be- 
longing or  in  any  wise  appertaining."  Said 
grant  was  confirmed  by  Gov.  Dongan  on  the 
7th  of  March,  1686;  and  under  this  title,  by  an 
unbroken  series  of  conveyances,  the  plaintiff 
OD  the  Ist  of  October,  1661.  became  seised  and 
possessed  of  all  the  premises  in  question,  so 
lar  as  they  consist  of  uplands,  or  lands  which, 
io  a  state  of  nature,  were  above  water.  By 
virtue  of  this  title  he  also  claims  all  the  rights 
and  easements  which  ordinarily  belong  to  a 
riparian  owner  of  lands  bounded  b}  a  naviga- 
ble river  in  which  the  tide  ebbs  and  flows. 
He  further  claims  to  have  acquired  from  tbe 
same  source  title  to  tbe  tideway,  and  for  some 
distance  into  the  stream  beyond.  The  city  of 
New  York  claims  title  to  the  land  formerly 
under  water,  which  used  to  lie  between  high 
and  low  water  mark  in  front  of  the  uplands 
belonging  to  the  plaintiff,  by  virtue  of  a  grant 
made  bv  Gov.  Dongan  on  tbe  26th  of  April, 
1686,  whereby  he  conveyed  to  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New 
York  "the  waste,  vacant,  unpatented,  and 
unappropriated  lands  Iving  and  being  within 
the  said  city  of  New  York  and  on  Manhattan 
island  aforesaid,  extending  and  reaching  to 
the  low- water  mark  in,  by,  and  through  cdl 

garts  of  tbe  said  city  of  New  York  and  Man- 
attan  island  aforesaid,  together  with  aH 
rivers,  rivulets,  coves,  creeks,  ponds,  water, 
and  watercourses  in  the  said  city  and  island, 
or  either  of  them,"  except  such  portion  as  bad 
been  previously  conveyed.  Said  grant  pro- 
vided that  the  grantees  might,  '*at  any  time  or 
times  hereafter  when  it  to  them  shall  seem  fit 
and  convenient,  take  in,  fill,  and  make  up  and 
layout,  all  and  singular,  the  lands  and  crrounds 
in  and  about  the  said  city  and  island  Manhat- 
tans, and  the  same  to  build  upon  or  make 
xxvi  of  in  any  other  manner  or  way  as  to 
th^m  shall  seem  fit,  as  far  into  the  rivers 
thereof,  or  that  encompass  the  same,  as  low- 
water  iflark  aforesaid."  This  grant  was  con- 
firmed by  Gov.  MontflTomerie  on  the  15th  of 
January,  1780,  as  well  as  by  an  act  of  tbe 
colonial  legislature  passed  on  the  14th  of  Octo- 
ber, 1782  (Laws  1782,  chap.  584),  which,  in 
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turn,  was  confirmed  by  the  first  Constitution 
of  the  state  (^  86).  By  chapter  50  of  the  Laws 
of  1775  the  division  of  the  township  of  Harlem 
from  the  city  of  New  York  specifically  left  the 
tideway  in  the  latter.  The  city  of  New  York 
further  claims  title  to  the  lands  under  water  in 
front  of,  and  outsi  le  of,  the  tideway,  and  ex- 
tending into  the  river  for  a  considerable  dis- 
tance, by  virtue  of  certain  grants  from  the 
state.  By  chapter  285  of  the  Laws  of  1852 
tbe  city  was  authorized  to  lay  out  an  exterior 
street  along  the  Harlem  river,  and  the  title  of 
the  people  was  thereby  conveyed  to  the  city 
'*in  and  to  lands  under  water  from  low-water 
mark  to  and  including  the  said  exterior  street," 
subject  to  a  pre-emptive  right  to  purchase  by 
tbe  adjacent  owner  in  case  of  a  sale  by  the  city. 
Pursuant  to  chapter  768  of  the  Laws  of  185*7, 
a  bulkhead  line,  or  line  of  solid  filling  and  pier 
line,  was  established  in  the  Harlem  river,  out- 
side the  line  of  low- water  mark;  and  subse- 
quently, under  the  provisions  of  chapter  574 
of  the  Laws  of  1871,  the  state,  through  the 
commissioners  of  the  land  office,  conveyed  to 
the  city  lands  under  water  in  said  river  out  to 
a  line  parallel  with,  and  800  feet  outside  of,  the 
bulkhead  line  so  established.  The  city  claims 
that,  pursuant  to  said  grants  and  statutes,  it 
has  become  lawfully  seised,  and  that  it  now 
owns  in  fee  all  the  lauds  under  water  in  front 
of  the  plaintiff's  upland  as  far  out  into  the 
river  as  the  exterior  line  above  mentioned.  In 
1887  a  plan  for  the  permanent  improvement  of 
the  water  front  of  the  Harlem  river  between 
Ninety  Fourth  and  Ninety- Fifth  streets  and 
the  adjacent  neighborhood  was  determined 
upon  and  adoptra  by  the  commissioners  of 
docks,  and  approved  by  the  commissioners 
of  the  sinking  fund,  pursuant  to  chapter  517 
of  the  Laws  of  1884.  Tbe  defendants,  con- 
forming to  said  plan,  are  now  building  a  sea 
wall  along  the  waters  of  the  Harlem  river  be- 
Tond  the  line  of  low-water  mark  between 
i^inety -Fourth  and  Ninety-Fifth  streets,  and 
are  filling  in  behind  said  wall,  and  expending 
thereon  large  sums  of  money.  They  intend  to 
continue  and  complete  the  wall  in  conformity 
to  said  plan. 

The  premises  claimed  by  the  plaintiff  con- 
sist in  part  of  lands  made  entirely  out  of  tbe 
Harlem  river,  and  in  part  of  lands  still  under 
water,  all  of  which  at  the  date  of  the  Nichols 
patent,  in  1667.  was  either  between  high  and 
low  water  mark,  or  else  was  land  under  water 
out  in  that  stream  beyond  the  tideway.  The 
filling  in  of  this  land  was  done  pursuant  to 
said  legislation  for  the  improvement  of  the 
water  front  of  the  city  of  New  York,  and  is  in 
accordance  with  the  plan  adopted  by  the  dock 
department.  The  outer  portion  of  said  im- 
provement consists  of  bulkheads,  docks,  and 
piers,  traversed  by  a  marginal  street,  125  feet 
wide,  running  parallel  with  tbe  river,  and  situ- 
ate below  tbe  old  low-water  mark.  Between 
said  marginal  street  and  plaintifTs  uplands 
there  is  a  piece  of  filled-in  land,  comprising 
part  of  the  block  lying  between  Ninety- Fourth 
and  Ninety-Fifth  streets,  which  is  not  appro- 
priated by  said  plan  and  improvement  to  any 
public  use.  No  proceedings  have  been  taken 
to  acquire  any  property  or  rights  of  the  plain- 
tiff, nor  has  compiensation  been  made  to  him, 
or  provided  for  his  benefit.    The  main  ivue, 
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acrnrdiog  to  the  pleading  and  the  facta  a(rreed 
upon  by  the  parlies,  relates  to  the  title  to  these 
constructed  preraises.  being  the  bulkhead, 
docks,  and  piers,  the  lands  covered  by  the  mar- 
ginal street,  and  those  unappropriated  to  pub- 
lic use,  all  of  which  the  plainiiff  claiois  under 
the  JNichola  charter,  while  the  defendants  claim 
the  same  under  the  Dongan  and  Montgomerie 
charters,  and  the  various  acts  of  the  colonial 
and  state  legislatures  relating  to  the  subject,  as 
confirmed  by  the  Constitution  of  1777.  Ac 
cording  to  the  deeds  constituting  the  chain  of 
plaintifiF's  title  to  the  upland,  the  grants  ran  to 
high-water  mark  until  1852.  when  a  convey- 
ance running  to  low  water  mark  was  given; 
and  in  1861,  when  the  plaintiff  took  title,  bis 
conveyance  purported  to  cover  the  lands  under 
water  as  far  out  as  the  bulkhead-line  estab- 
lished by  the  harbor  commissioners.  No  claim 
is  made  that  the  plaintiff,  as  owner  of  the  up- 
land, has  applied  to  the  sinking  fund  com- 
missioners for  any  grant  of  the  land  in  con- 
troversy. Upon  these  facts,  which  were 
stipulated,  the  plaintiff  asked  at  the  trial— the 
demand  in  the  complaint  being  somewhat 
broader— that  the  defendants  should  be  re- 
strained from  using  said  docks  and  bulkheads 
and  the  lands  covered  by  the  marginal  street 
until  compensation  should  be  made  to  him 
therefor,  and  that  he  be  adjudged  to  have  title, 
in  fee  simple  absolute  to  the  intermediate  piece 
of  land  lying  between  the  marginal  street  and 
bis  upland  not  appropriated  by  the  plans  of  the 
defendant  or  the  statutes  of  the  state  to  any 
public  use.  The  special  term  dismissed  the 
complaint,  holding  that  the  title  of  the  plaintiff 
under  the  ancient  grants  ran  only  to  high- 
water  mark;  that  his  riparian  rights  as  owner 
of  the  uplands  were  subordinate  to  the  right 
of  the  public  authorities  to  biiild  thereon  and 
make  fmproyements  below  low-water  mark, 
essential  to  nayigation  and  commerce,  without 
compensation;  and  that  the  acts  of  the  defend- 
ant were  not  unlawful.  The  judgment  entered 
upon  the  decision  of  the  trial  court  was  a{- 
tirmed  by  the  appellate  division,  one  of  the 
learned  justices  dissenting,  and  the  plaintiff 
now  comes  here. 

J/r.  William  C.  DeWitt,  for  appellant: 

The  title  of  the  plaintiffs  vested  in  them  all 
the  rights  and  easements  upon  the  riyer  inci- 
dent to  riparian  ownership  under  the  most  fa- 
yorable  circumstances. 

The  Nichols  grant  to  Harlem  preceded  the 
Dongan  grant  or  charter  to  the  city  of  New 
York  about  twenty  years. 

The  title  of  the  state  to  the  bed  of  the  rivers 
and  arms  of  the  sea  is  subject  to  the  riparian 
rights  in  favor  of  the  owner  of  the  uplands 

Hedges  v.  West  Shore  R.  Co  150  N.  Y.  156; 
Van  Dolssn  y.  New  York,  21  Blatchf.  455; 
Rumsey  v.  New  York  <fc  N.  E.  R.  Co.  133  N. 
Y.  87,  15  L.  R.  A.  618;  Saunders  y.  New  York 
a  dH,  R.  R.  Co.  144  N.  Y.  87,  26  L.  R.  A. 
878. 

The  plaintiffs  have  riparian  rights  appurte- 
nant to  their  property,  which  are  appropriated 
and  destroyed  by  the  use  to  which  the  city  pro- 
poses to  put  tlie  property  acquired  between  the 
bulkhead  line  and  high  water  mark. 

Yafes  v.  Milwaukee.  77  U.  S.  10  Wall.  604. 
19  L.  ed.  986;  New  Y</rk  v.  Hart,  95  N.  Y.  448; 
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Langdon  v.  New  York,  93  N.  Y.  129,— and  tbe 
other  and  older  cases  have  been  greatly  modi- 
fied, if  not  altogether  abrogated,  by  the  rever- 
sal of  Qould  v.  Hudson  River  i{.  CA?.  6  N.  T. 
522,  at  the  hands  of  this  court. 

Since  the  decision  of  the  court  of  appeals  fn 
the  case  of  Ramsey  v.  New  York  A  N.  E.  & 
Go.  133  N.  Y.  79,  15  L.  R.  A.  618.  it  must  be 
held  that  the  mayor,  aldermen,  and  common- 
alty of  the  city  of  New  York  in  the  construction 
of  streets,  wharves,  docks,  and  piers  upon  the 
tideway  granted  to  them  by  the  Dongan  and 
Montgomerie  charters  are  bound  in  law  to 
compensate  riparian  owners  for  all  damages 
thereby  inflicted  upon  their  estates. 

Ruinsey  v.  New  York  A  N.  E,  R.  Co.  138  N. 
Y.  79,  16  L.  R  A.  618;  Saundtrs  v.  New  York 
C.  db  H.  R.  R.  do.  144  N.  Y.  75,  26  L.  R.  A. 
378;  Duke  Buceieueh  v.  Metropolitan  Bd.  of 
Works,  L.  R.  5  H.  L.  418;  St,  Louis  y.  RuU, 
188  U.  8.  246,  84  L.  ed.  946;  Kane  v.  New  York 
Eleo.  R  Co.  125  N.  Y.  184,  11  L.  R.  A.  640; 
Ashby  y.  Eastern  R,  Co.  5  Met.  868.  88  Am. 
Dec.  426;  Providence  Sfeam-Enffine  Oo.  v.  Prov- 
%denc6  A  8.  8.  8.  Co.  12  R.  I.  848, 84  Am.  Rep. 
652;  Chapman  v.  Oshkosh  db  M.  R,  R.  Co,  is& 
Wis.  629;  Delaplaine  v.  Chicago  dt  N,  W.  R 
Co,  42  Wis.  214.  24  Am.  Rep.  886;  Holton  v. 
Milwaukee,  81  Wis.  88:  Brisbine  y.  St  Paul  db 
8.  a  R.  Oo.  28  Minn.  114:  Illinois  0,  R,  Co.  ▼. 
Illinois,  146  U.  8.  887,  86  L.  ed.  1018. 

A  street  may  not  be  encumbered  by  a  rail- 
way without  additional  compensation  to  the 
owner  of  a  fee 

Wager  v.  TVoy  Union  R.  Oo.  26  N.  Y.  681; 
Craig  v.  Rochester  City  db  B.  R,  Co.  89  N.  Y. 
404,  89  Barb.  494;  Pe^,le.  Dunkirk  db  F,  R, 
Co.,  y.  Cassitav,  46  N,  Y.  49;  Keltey  v.  King, 
88  How.  Pr.  89;  Uline  v.  New  York  C.  db  H. 
R.  R.  Co.  101  N.  Y.  98,  68  Am.  Rep.  128.  54 
Am.  Rep.  661 ;  Broiestedt  v.  South  Side  R.  Co. 
55  N.  Y.  221.  See  also  Washington  Cemetery 
y.  Prospect  Park  db  0. 1.  R,  Co.  68  N.  Y.  591; 
Murdoch  v.  Prospect  Park  db  C.  I.  R.  Co.  78  N. 
Y.  579:  Milhau  v.  Sharp.  27  N.  Y.  627.  84  Am. 
Dec.  314;  DatU  y.  New  York,  14  N.  Y.  621,  67 
Am.  Dec  186. 

The  construction  of  the  marginal  street,  con- 
stituting the  second  cla^s  of  land  erected  out  of 
the  water,  cannot,  by  any  sound  construction, 
be  included  in  the  water  grants  contained  in 
the  Dongan  or  Montgomerie  charters,  which 
must  be  in  law,  as  they  are  in  terms,  confined 
to  commercial  uses;  and  the  act  of  the  legisla- 
ture authorizing  the  construction  of  this  street 
is  subject  to  the  constitutional  provisions  re- 
quiring compensation  to  be  made  where  private 
property  is  taken  or  where  damages  are  in- 
flicted upon  private  rights. 

Bedlow  V.  New  York  Floating  Dry  Dock  Co. 
112  N.  Y.  274,  2  L.  R  A.  629:  Smith  v.  Rodi- 
ester,  92  N.  Y.  477,  44  Am.  Rep.  898;  Ledyard 
v.  Ten  Euck.  86  Barb.  102. 

The  intermediate  piece  of  land  unappropri- 
ated to  any  public  use.  lying  between  the  in- 
terior line  of  the  marginal  street  and  the  upland 
banks  of  the  riparian  owner  with  which  it  ia 
actually  intermingled,  is  to  be  treated  as  allu- 
vian  or  reliction  or  accession,  and  ha^  become 
in  law  and  equity  the  property  of  the  plaintiffs. 
The  aUuvial  soil  added  by  a  river  to  your  land 
becomes  yours  as  the  law  of  nations. 

Justinian,  Lib.  II.,  tiUe  I.,  g  20:  St.  Clair 
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Cauntp  Y.  lAtingHon,  90  IT.  8.  28  Wall.  66. 69, 
28  L.  ed.  68,  64;  Code  of  Napoleon,  Book  IL 
of  Property,  §  55;  Hale,  De  Jure  Maris,  1st  pt. 
€bap.  6:  Iieto  OrUant  y.  United  States,  85  U. 
8. 10  Pet  662,  9  L.  ed.  578;  SauUt  v.  Shepherd, 
71  U.  a  4  Wall.  602.  18  L.  ed.  442;  St.  Louis 
Public  Schools  v.  Risley,  Tl  U.  8.  10  Wall.  110, 
19  L.  ed.  856;  King  y.  Lord  Tarbcrough,  1 
Dow  &  C.  178. 

Alluvion  or  reliction  becomes  the  property 
of  the  riparian  owner  so  long  as  he  is  not  in- 
strumental in  causing  it,  whether  it  arises  from 
artificial  or  natural  causes.  And  if  it  be  caused 
by  the  hand  of  man,  either  by  a  stranger  act- 
ing unlawfully  or  by  those  possessed  of  lawful 
authority,  it  matters  not  whether  the  accretion 
be  gradual  or  sudden,  imperceptible  or  obvious. 

St.  Clair  County  y.  Lovingston,  90  U.  8.  28 
Wall.  66,  69.  23  L.  ed.  68.  64;  Steers  y.  Brook- 
ivn,  101  N.  T.  66;  Ledpard  Y.  Ten  Eyeky  86 
Barb.  102;  Gkuld,  Waters.  §  155,  p.  814; 
Adams  v.  Froihinghatn,  8  Mass.  862,  8  Am. 
Dec.  151;  Halseyv.  McCormiek,  18  N.  Y.  147; 
8  Wasbb.  Real  Prop.  65;  Wetmore  v.  Atlantic 
White  Lead  Go.  87  Barb.  87:  UdaU  y.  Brooklyn, 
19  Johns.  175;  Stryker  y.  New  York,  19  Johns. 
179;  Kingsland  v.  New  York,  42  Hun,  599. 

The  owner  of  flats  tates  accretions  caused 
by  building  walls. 

Adams  v.  Froihingham,  8  Mass.  862,  8  Am. 
Dec.  151;  Angell,  Tide  Waters,  2d  ed.  251, 
252  et  seq. 

The  defendants  having  mapped,  taxed,  and 
SMsessed  the  unappropriated  lands  as  the  prop- 
erty of  the  plaintiffs  and  not  the  property  of 
the  city,  and  especially  having  by  judicial  pro- 
cedure caused  said  lands  to  be  assessed  for 
moneys  to  be  devoted  to  the  purchase  of  lands 
for  parks  and  streets,  to  be  owned  by  them  in 
fee  simple,  and  having  collected  such  taxes 
and  assessments  from  the  plaintiffs,  and.  fur- 
thermore, having  sold  to  the  plaintiffs  the  said 
land,  by  a  good  and  sufficient  deed  of  convey- 
ance in  the  form  of  a  lease  for  one  thousand 
years  given  in  writing  for  an  adequate  consid- 
eration, the  title  to  said  lands  must  be  adjudged 
in  the  plaintiffs,  as  against  the  defendants,  and 
the  defendants  are  estopped  from  claiming  the 
aame. 

Dunham  y.  TownsJtend,  48  Hun.  580,  118  N. 
T.  287:  Embury  y.  Conner,  8  N.  Y.  511,  58 
Am.  Dec.  825;  Sherman  v.  McKeon.  88  N.  Y. 
274;  Barthofomew  y.  Finnemore,  17  Barb.  428. 

Messrs,  Franeia  M.  Seott  and  Theo- 
dore Connoly,  for  respondents: 

The  land  in  the  tideway  is  owned  in  fee  ab- 
solute by  the  defendants. 

The  grant  in  theDongan  charter  was  ratified 
and  confirmed  by  the  Montgomerie  charter 
and  the  general  act  of  178'^,  chap.  584.  vali- 
dated the  latter's  patent  and  grants  theretofore 
given  to  the  city  of  New  York. 

The  city  possessed  an  absolute,  unqualified 
title  to  the  tideway. 

Towle  Y.  Bemsen,  70  N.  Y.  808:  Furman  v. 
Neie  York,  5  Sandf.  16,  10  N.  Y.  568;  New 
York  V.  Hart,  95  N.  Y.  448;  New  York  y. 
Mott,  60  Hun,  428. 

The  land  in  question  belonging  to  the  city  is 
subject  to  no  easement. 

It  is  not  understood  to  be  denied  that  Parlia- 
ment could  have  done  what  the  plaintiff  says 
the  Crown  could  not  do,  and  that  is,  to  make  a 
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gift  of  the  tideway  free  from  all  obligations 
and  easements  in  favor  of  anyone. 

4  Coke.  Inst.  86;  1  Bl.  Cora.  90.  160,  161, 
224;  Com.  v.  Alyer,  7  Cush.  53;  People  v.  Aea 
York  dt  S.  L  Ferry  Co.  68  N.  Y.  71;  Langdon 
V.  New  York,  93  N.  Y.  129;  Gould,  Waters, 
§  21;  Duke  Bucrle^ich  v.  Metropolitan  Bd,  oj 
Works,  L.  R.  5  H.  L.  418. 

We  have  in  this  case  ratifications  and  con- 
firmations which  are  equivalent  to  a  paiiia- 
mentary  grant  First,  we  have  the  confirma- 
tory act  of  1732  by  the  colonial  legislature 
(Laws  1732,  chap.  584),  confirming  all  the 
prior  royal  grants  to  the  citv.  and  the  Coosti- 
tutions  of  tBe  state  of  New  York,  both  having 
the  full  effect  of  a  parliamentary  grant. 

Langdon  v.  New  York,  93  N.  \,  155. 

The  Nichols  patent  to  the  inhabitants  of 
Harlem  is.  by  its  very  terms,  under  the  rules 
of  the  common  law  and  the  decisions  of  the 
courts,  only  to  high- water  mark  on  the  Har- 
lem river. 

Langdon  T.  New  York.  93  N.  Y.  129;  New 
York  v.  Bart,  95  N.  Y.  450. 

The  tideway  belonged  to  the  Crown. 

Oould.  Waters,  2d  cd.  §§  4.  19.  23:  People, 
Burnham,  v.  Jones,  112  N.  Y.  606:  New  Yvrk 
C,  A  H.  B.  R  Co,  Y.  Aldridge,  185  N.  Y,  83. 
17  L.  R.  A.  516. 

Plaintiff  has  no  claim  based  on  accretion. 
Accretion  is  an  increase  by  imperceptible  de- 
glees. 

Mulry  Y.  Norton,  100  N.  Y.  424;  Halsey  w. 
McCormiek,  18  N.  Y.  147. 

The  grievance,  if  any,  of  plaintiff,  must  be 
redressed  by  an  attack  upon  the  grants,  ^hich 
cannot  be  done  collaterally .  Such  attack  must 
he  in  a  direct  proceeding  to  set  them  aside. 

E.  Q,  BlaksUe  Mfg,  Co.  v.  E.  G.  Blakslee's 
Sontf  Iron  Works,  129  N.  Y.  l"^,  New  York  C. 
d  H.  R,  B,  Co,  Y.  Aldridge,  \h^  N.  Y.  88,  17 
L.  R.  A.  516. 

The  city's  title  to  all  the  filled  in  land  be- 
tween the  bulkhead  as  it  was  established  under 
the  act  of  1852.  and  the  present  line  of  filling, 
has  been  the  settled  law  since  1861,  but  if  any 
property  rights  of  the  plaintiff  have  been  de- 
stroyed, their  only  remedy  is  at  common-law 
for  trespass. 

Van  Zandt  v.  New  York,  8  Bosw.  875;  Will- 
iams V.  New  York,  105  N.  Y.  420 ;  Langdon 
V.  New  York,  98  N.  Y.  129;  Kingsland  v.  New 
York,  110  N.  Y.  569. 

The  taxes  and  tax  sales  by  the  city's  officers 
do  not  estop  the  city  from  claiming  title. 

The  fact  that  the  city  has  taxed  this  prop- 
erty  for  various  public  improvements  such  as 
are  stated  in  the  stipulation  and  statement  of 
facts  will  not  avail  the  plaintiff  to  make  title. 

New  York  v.  Law,  125  N.  Y.  380;  B^mire  v. 
Boston,  4  Allen,  57:  St.  Louis  v.  Oorman,  29 
Mo.  593,  77  Am.  Dec.  586;  McFarlane  v. 
Kerr,  10  Bosw.  249;  ElUteorth  v.  Orand  Bap- 
idi,  27  Mich.  260;  People.  Dunkirk  db  F,  B.  Co., 
V.  CasHtay.  46  N.  Y.  46:  Smith  v.  New  York, 
68  N.  Y.  552;  People,  New  York  Elev.  B.  Co.  y. 
Commissioners  of  Taxes  4b  Assessments,  82  N. 
Y.  459;  People,  MuUer,  v.  Brooklyn  Assessors, 
93  N.  Y.  308. 

There  can  be  no  estoppel  in  favor  of  one 
who  has  full  knowledge  of  the  facts  and  is 
not  misled  by  the  representation. 

Baker  v.  Union  Mut.  L,  Ins.  Co.  48  N.  Y.  288; 
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Boardman  v.  Lake  Shore  dM.  8.R  C?.  84  N. 
Y.  167;  New  Tork  4b  0.  M,  B,  Co.  v.  Van 
Horn,  57  N.  Y.  478;  8ha/pUy  ▼.  Atbott,  42  N. 
Y.  448.  1  Am.  Rep.  648;  Bigelow,  Estoppel, 
6tb  ed.  1890,  626,  627. 

Vaniit  J.,  detiyered  tbe  opinion  of   the 
court: 

The  lands  granted  by  Gov.  Nichols  to  the 
inhabitants  of  the  village  of  New  Harlem  were 
bounded  on  the  east  by  the  Harlem  river, 
which  was  made  by  specific  mention  the  limit 
of  the  conveyance  in  that  direction.  After  the 
lands  intended  to  be  conveyed  had  been  thus 
definitely  bounded  in  the  deed,  a  clause  fol- 
lowed, which,  in  the  profuse  language  of 
ancient  documents,  described  the  appurte- 
nances so  fully  as  to  give  rise  to  the  claim  now 
made,  that  the  boundaries  of  the  grant  itself 
were  enlarged  thereby.  As  the  western  shore 
of  the  river  below  high -water  mark  consisted 
largely  of  "meadows,  pastures,  and  marshes," 
it  18  argued  that  by  including  those  words, 
with  many  others,  in  the  description  of  the  ap- 
purtenances, it  was  intended  to  include  the 
meadows,  pastures,  and  marshes  adjoining  the 
bank  of  the  river,  as  a  part  of  the  grant.  What- 
ever force  the  argument  might  otherwise  have, 
it  completely  fails  in  this  instance,  because  the 
long  description  of  appurtenances  is  ended  and 
limited  by  the  words.  '* within  the  said  bounds 
and  limits  set  forth  ;'^  thus  making  it  clear  that 
there  was  no  intention  to  push  the  bounds  of 
the  grant  out  into  the  river,  or  to  extend  them 
beyond  its  western  bank.  When  lands  are  de 
scribed  in  a  deed  as  bounded  by  a  navigable 
river  where  the  tide  ebbs  and  flows,  the  title 
ends  at  hieh-water  mark,  as  the  law  stood  at 
the  date  of  the  Nichols  charter,  and  as  it  stands 
to  day.  New  Tork  v.  Uart,  95  N.  Y.  448; 
Wh4:e'er  v.  Spinola.  54  N.  Y.  877,  386;  R<a)erU 
V.  RaumpnTien,  110  N.  Y.  380;  Barney  v. 
Keokuk,  94  U.  8.  824,  386.  24  L.  ed.  224,  227: 
Hale.  De  Jure  Maris,  96:  Moore,  Foreshore  & 
8.  782;  2  Bl.  Com.  847 ;  Comyns.  Dig  tit. 
QranU  G,  7,  12;  Devlin,  Deeds,  §  1028;  Ger- 
ard, Titles  to  Real  Estate,  851;  Gould,  Waters, 
i$  175;  8  Kent.  Com.  427.  482;  4  Am.  &  Enf. 
Enc.  Law,  2d  ed.  p.  820.  The  grantees  in 
that  instrument  therefore  took  title  to  the  up- 
lands lying  upon  the  river,  but  not  to  the  tide- 
way, or  to  anv  land  below  high-water  mark. 
In  other  words,  they  became  simply  riparian 
proprietors  upon  tide  water,  with  such  title, 
rights,  and  privileges  only  as  belong  at  com- 
mon law  to  the  owners  of  upland  washed  by 
waters  where  the  tide  ebbs  and  flows.  While 
the  title  of  such  owners  did  not  extend  beyond 
the  dVy  land,  they  were  entitled,  as  against  all 
but  the  Crown  as  trustee  for  the  people  at 
large,  to  certain  valuable  privileges  or  ease- 
ments, including  the  right  of  access  <o  the  nav* 
igable  part  of  the  river  in  front  for  the  purpose 
of  loading  and  unloading  boats,  drawing  nets, 
and  the  like.  Bumeey  ▼.  New  Tork  dt  N,  E. 
A  O?.  188  N.  Y.  79,  16  L.  R.  A-  618;  Savnders 
V.  New  Tork  C.  <t  K  R.  R.  Co.  144  N.  Y.  75, 
87,  26  L.  R.  A.  878;  Angell.  Tide  Waters,  22, 
64.  These  riparian  rights  were  property  be- 
longing to  the  riparian  owner,  who  could  not 
be  deprived  of  them  without  his  consent,  or  by 
due  process  of  law,  although  he  could  only  use 
them  subject  to  the  rights  of  the  public.    The 

88  L.R.  A. 


title  to  the  tideway  and  to  the  land  beyond 
continued  in  the  English  Crown,  as  a  public 
trust,  after  the  NichoU  charter,  the  same  as  be- 
fore, for  nearly  twenty  years,  and  until  the 
year  1686,  when  Gk>v.  Dongan  granted  to  the 
city  of  New  York  all  the  land  net  ween  higb 
and  low  water  mark:  and  his  grant  was  subse> 
quentlv  confirmed  by  Gk>v.  Montgomerie,  by 
the  colonial  legislature,  and  by  the  first  Con- 
stitution.   The  title  to  the  remaining  land* 
now  in  controversy,  sUli  further  out  in  the 
river,  continued  in  the  Crowo,  as  a  prerogative 
right,  until,  by  the  Revolution,  and  the  treaty 
of  peace  between  the  colonies  and  England,  il 
passed  to  the  state  of  New  York,  which  sub- 
sequently, bv  various  legislative  acts  and  pro- 
ceedings had  thereunder,  granted  it  to  the  city 
of  New  York.    Martin  v.  Wadded,  41  U.  8. 
16  Pet.  867.  10  L.  ed.  997.     As  all  of  fhew 
grants  were  made  after  the  date  of  the  Nichols 
charter,  accordine  to  the  general  rule  they 
could  have  no  ef^t  upon  the  riparian  righu 
of  the  grantees  named  therein,  or  of  their  sac- 
cessors  in  title,  as  that  would  violate  vested 
rights,  by  taking  away  property  from  one  and 
giving  it  to  another  without  due  process  of 
law.    Whatever  the  common  law  may  have 
been  prior  to  Magna t^harta,  after  the  date  of 
that  venerable  instrument  even  the  King  of 
England  could  not  grant  to  one  subject  that 
which  he  bad  already  lawfully  ^nted  to  an- 
other.   While  the  English  Parliament,  being 
restrained  by  no  Constitution  that  it  cannot 
override  if  it  so  wills,  can  take  the  property  of 
an  individual  for  public  use  without  making 
compensation,  it  is  not  claimed  that  any  of  the 
grants  under  consideration  were  made  pursu- 
ant to  an  act  of  Parliament.    As  the  colonial 
governors  and  legislatures  derived  their  powers 
from  the  Crown,  they  could  not  interfere  with 
private  property  any  more  than  the  Cro^D 
itself.     Martin  v.  WaddeU,  41  U.  8.  16  PeL 
867,  10  L.  ed.  997;  Johnmm  t.  M'Tntoeh,  21  U. 
8.  8  Wheat.  595,  5  L.  ed.  694.    But  while  the 
general  rule  prevents  any  disturbance  of  ripa- 
rian rights  by  public  authority,  past  or  present, 
without  making  compensation,  when  the  in- 
terest of  the  whole  people  requires  an  improve- 
ment of  the  water  front  for  the  benefit  of  navi- 
gation and  commerce  it  seems  to  have  been  the 
rule  for  the  state,  or  the  city  of  New  York  by 
permission  of  the  state,  to  make  such  improve- 
ments  upon    the  tide- water   front   for   that 
purpose,  without  compensating  the  riparian 
proprietor,  other  than  by  giving  him  the  pre- 
emptive rieht  of  purchasing  in  case  of  a  sale. 
The  foundation  of  the  rule  does  not  seem  to 
have  been  clearly  pointed  out,  although  a  re- 
view of  the  authorities  demonstrates  its  exist- 
ence. 

In  Laneinff  v.  Smith,  4  Wend.  9,  it  was  held 
by  the  court  of  errors  thai  tbe«owner  of  lands 
adjacent  to  the  shore  of  the  Hudson  river  at 
Albany,  who  had  erected  a  wharf  upon  the 
same  after  a  grant  of  land  under  water  from 
the  commissioners  of  the  land  ofiice,  could  not 
maintain  an  action  on  the  case  against  (hose 
to  whom  subsequently  the  legislature  gave  the 
privileire  of  erecting  a  pier  in  the  river  for  the 
purpose  of  constructing  a  basin  to  protect 
boats,  although  such  pier  entirely  encom passed 
the  wharf  on  the  side  of  the  water  so  as  to 
leave  no  communication  between  it  and  the 
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river,  except  through  a  doop  lock  at  one  ex- 
tremity of  the  basin,  and  although  the  privi- 
leeea  of  the  owner  of  the  wharf  were  materi- 
ally impaired  by  the  construction  of  the  pier. 
The  court  declared  his  loas  to  be  damnum 
abaqve  injuria,  and  that  the  grant  of  the  right 
to  erect  a  wharf  implies  a  reseryation  to  the 
le^^islature  of  the  right  to  regulate  the  use  of  it 
aud  of  the  adjacent  waters.  It  was  further 
held  that  the  grant  of  the  right  to  erect  the 
pier,  although  subsequent  to  the  former  grant, 
did  not  violate  that  provision  of  the  Constitu- 
tion of  the  United  States  which  provides  that 
no  state  shall  pass  a  law  impairing  the  obli^- 
tion  of  a  contract,  nor  that  provision  of  the  Con- 
Btitution  of  this  state  declaring  that  private 
property  shall  not  be  taken  for  public  use  with- 
out just  compensation,  and  that  the  first  grant 
did  not  preclude  the  legislature  from  making  a 
great  public  improvement  for  the  benefit  of 
commerce  without  compensating  the  adjoining 
owner.  In  Furman  v.  New  York  the  facts  are 
imperfectly  stated,  and  the  decision  very 
meager,  as  reported  in  10  N.  T.  567.  but  both 
are  very  full  as  reported  in  5  Sandf.  16.  In 
that  case  tbe  legislature  authorized  the  city  of 
New  York  to  lay  out  streets  and  wharves  70 
feet  wide  in  front  of  the  East  and  Hudson 
rivers,  and  provided  that  they  should  be  built 
according  to  a  plan  adopted  by  tbe  city,  by  and 
at  the  expense  of  the  owners  of  the  land  ad^ 
joining,  in  proportion  to  the  breadth  of  their 
several  lots,  and  that,  upon  filling  up  and 
leveling  the  lands  under  water  in  front  of  their 
nplands  to  the  extent  provided,  they  should  be- 
come the  owners  of  the  made  ground  in  fee 
■imple,  and  entitled  to  the  cranage  and  wharf- 
age. After  compliance  by  the  owner,  and  a 
conveyance  to  him  from  the  city  of  the  new 
land  thus  made  by  wharfing  out,  the  city, under 
authority  from  the  legislature,  tendered  to  him 
a  grant  of  the  land  under  water  for  a  certain 
distance,  still  further  out  into  the  stream  in 
front  of  his  premises,  with  notice  that,  if  he 
refused  to  accept  it  at  a  certain  valuation,  the 
said  land  would  be  granted  to  any  person  will- 
ing to  take  it.  The  statute  under  which  this  ac- 
tion was  taken  provided  that  after  such  a  f^rant 
the  grantee  should  build  streets  and  wharves 
covering  tbe  land  under  water  embraced  in 
the  grant.  A  bill  was  filed  by  the  owner  of 
the  upland  and  of  the  made  lands  under  the 
first  grant  to  restrain  tbe  city  from  making  the 
proposed  second  grant,  but  u  was  dismissed  on 
the  merits  at  the  special  term,  and  tbe  judg 
ment  was  affirmed  at  the  general  term  and  by 
the  court  of  appeals.  Qi>on  the  argument  of 
the  appeal  the  point  was  distinctly  made  that 
the  plaintiff,  as  a  riparian  owner,  had  the  right 
of  ingress  and  egress  to  his  water  front,  that  the 
proposed  action  of  the  city  would  be  an  in- 
yaaion  of  the  rights  of  private  property,  and 
that  he  could  not  be  deprived  of  that  property 
without  adequate  compensation.  In  Pec^le  v. 
New  York  <6  8.  /.  Ferry  Co.  68  N.  Y.  71.  it 
waa  held  that  public  grants  to  individuals, 
under  which  rights  are  claimed  in  impairment 
of  public  interests,  are  to  be  construed  strictly 
against  tbe  grantee,  who,  although  he  can  ex- 
clude all  individuals  from  the  permanent  occu 
pation  of  lands  under  tide  water  held  by  him 
under  such  grant,  cannot  exclude  the  state, 
which  rtill  has  the  right  to  regulate  the  use  of 
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the  premises  in  the  interest  of  the  public,  and 
for  the  protection  of  commerce  and  navigation. 
The  court  said:  "Gore  was  the  owner  of  the 
upland  adjoining  the  lands  under  water  em- 
braced in  the  grant.  The  ownership  of  the  ad- 
jacent upland,  however,  gave  him  no  title  to 
or  interest  in  the  lands  under  water  in  front 
of  his  premises.  The  titles  to  lands  under 
tide-waters,  within  the  realm  of  England, 
were,  by  tbe  common  law,  deemed  to  be  vested 
in  thejfing,  as  a  public  trust,  to  subserve  and 
protect  the  public  right  to  use  them  as  com- 
mon highways  for  commerce,  trade,  and  inter- 
course. The  King,  by  virtue  of  his  proprietary 
interest,  could  grant  the  soil,  so  that  it  should 
become  private  property,  but  his  grant  was 
subject  to  the  paramount  right  of  public  use 
of  navigable  waters,  which  he  could  neither 
destroy  nor  abridge.  In  every  such  grant 
there  was  an  implied  reservation  of  the  public 
right."  In  Towle  v.  Bem^en,  70  N.  Y.  303,  it 
appeared  that  the  city  of  New  York,  prior  to 
1807,  had  title  to  the  tideway,  and  in  that  year 
the  state  granted  it  land  under  water  in  front 
of  tbe  tideway,  with  a  proviso  giving  the  pre- 
emptive right  to  the  owners  of  adjacent  lands 
in  all  grants  made  by  the  city  of  lands  under 
water.  In  1837  tbe  city  granted  to  one  who 
claimed  to  be  the  owner  of  the  upland  the 
water  lots  In  front,  consisting  partly  of 
the  tideway  and  partly  of  land  below 
low-water  mark,  reserving  certain  rents, 
payable  annually,  and  with  a  conditionr  that, 
if  it  should  appear  at  any  time  that  the 
grantee  was  not  seised  of  an  estate  in  fee 
simple  of  the  adjoining  land  above  high-water 
mark,  the  grant  should  ba  void.  The  grantee 
did  not  in  fact  own  the  upland,  and  when  this 
was  established  by  litigation  tbe  commission- 
ers of  the  sinking  fund  canceled  said  grant 
and  in  1859  gave  the  plaintiff  a  conveyance  of 
the  same  lots  upon  payment  of  the  beck  rent. 
In  an  action  of  ejectment  brought  by  tbe  sec- 
ond grantee  against  the  first,  who  had  in  the 
meantime  constructed  bulkheads  and  streets, 
the  complaint  was  dismissed;  and  the  judg- 
ment of  dismissal  was  affirmed  by  this  court, 
which  held  that  the  city,  by  accepting  title  to 
lands  beyond  the  tideway,  with  said  proviso, 
did  not  consent  to  qualify  its  title  to  the  tide- 
way so  that  it  could  thereafter  only  grant  laod 
therein  to  the  persons  to  whom  it  could  grant 
the  adjoining  lands  under  water.  It  was  fur- 
ther held  that  under  the  Dongan  and  Mont- 
gomerie  charters  the  city  had  an  absolute  fee 
to  tbe  tideway,  and  could  grant  it  to  anyone 
that  it  chose,  regardless  of  the  wishes  of  the 
owner  of  the  upland.  In  Neto  York  v.  Hart, 
95  N.  Y.  443,  the  question  to  be  decided  was 
whether  the  owners  of  the  uplands  situated  on 
the  Harlem  river,  in  the  former  village  of 
Harlem,  had  an  equitable  claim  to  priority  of 
purchase  of  lands  under  water  in  front  of  their 
premises  in  case  the  city  sold  the  same;  but 
incidentally  the  title  to  the  tideway,  and  the 
effect  of  the  Nichols.  Dongan,  and  Montgom- 
erie  charters  was  involved.  The  court  held 
that  the  Nichols  charter  conveyed  only  to 
highwater  mark,  and  that  by  the  Dongan 
charter  the  city  of  New  York  acquired  title 
to  the  tideway  on  the  whole  circuit  of 
Manhattan  island,,  and  held  it  as  an  ab- 
solute  fee.    By  an  interesting  historical  ar- 
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gament  the  court  showed  that  Harlem  was 
established  as  a  village  within  the  general 
limits  of  the  city  itself,  for  Ibe  promotion  of 
agriculture  and  the  recreation  and  amusement 
of  the  city  of  New  Amsterdam,  and  drew  the 
inference  from  the  surroundiog  circumstances 
that  the  Nichols  grant  should  receive  a  limited 
construction.  In  the  language  of  Jud ge  Finch, 
who  prepared  the  opinion:  '^Thecity  was  to 
be  the  seaport,  and  for  this  purpose  its  water 
front  was  to  girdle  the  island,  while  the  vil- 
lage was  meant  for  a  rustic  hamlet,  whose  in- 
habitants should  own  cattle  rather  than  ships. 
Without  pursuing  the  subject  in  its  details  it 
is  enough  to  say  that  we  have  discovered  no 
adequate  reason  for  straying  from  the  general 
rule  in  construing  the  Harlem  patents,  and  are 
satisfied  that  the  river  line  was  at  high -water 
mark,  and  so  the  city  owned  the  tideway. 
Its  title  to  so  much  of  the  lands  in  dispute  as 
constituted  the  portion  of  the  tideway  adja- 
cent to  and  in  front  of  the  upland  owned  by 
the  defendants'  was  thus  established.  That 
title  in  its  origin  was  absolute.  The  city  could 
■ell  the  strip  to  whom  it  pleased,  and  it  was 
unburdened  with  any  pre  empti?e  privilege 
amounting  to  a  legal  right  in  anyone.  After 
referring  to  the  pre  emptive  right  given  by  stat- 
ute to  owners  under  grants  theretofore  made 
by  the  city  of  lands  beyond  the  tideway,  and 
to  the  equitable  rights  thereunder,  the  learned 
ludge  continued:  "But  those  owning  the  up- 
land in  front  of  whom  lay  the  absolute  owner- 
ship of  the  city  in  the  tideway,  and  who  were 
already  or  mi^ht  be  cut  off  from  the  water  by 
their  ownership,  had  no  such  equity.  A  pre- 
emptive right  in  the  extension  without  one  in 
the  tideway  would  do  them  no  good  by  reason 
of  that  interposed  strip,  and  would  simply 
make  the  latter  valueless  to  the  city  or  its  other 
grantee  by  in  turn  cutting  off  from  both  the 
water  front."  The  court,  with  some  hesitation, 
sustained  the  equity  of  pre-emption  claimed, 
solely  upon  the  ground  that  the  city  had  granted 
both  the  filled-in  land  ouside  of  the  tideway, 
and  a  part  of  the  tideway  itself,  to  the  claim- 
ant. This,  however,  was  the  utmost  conces- 
sion of  rights  to  the  riparian  owner,  as  is  evi- 
dent from  the  last  sentence  of  the  opinion:  "If 
thus  some  little  shred  or  faint  shadow  of  ripar- 
ian right  on  navigable  waters  is  preserved  in 
this  state  through  the  sense  of  Justice  of  the 
state  and  its  municipal  grantee,  while  on  the 
longer  coasts  of  other  states  the  right  is  firmly 

{)ushed  to  low- water  mark,  and  shielded  by  the 
aw,  we  do  not  think  the  little  thus  gained  is 
unwise  or  inequitable.or  an  occasion  of  regret." 
Reference  is  made  to  the  important  case  of 
Whitney  v.  NewTork,  which,  although  derided 
in  this  court  in  1855,  is  not  reported  in  the 
regular  series,  but  may  be  found  in  6  Abb.  N. 
C.  829,  note.  See  also  People  v.  Tibbetts,  19 
N.  Y.  62d\_Peaple,  Loomis,  v.  Canal  Apprais- 
ers, 88  N.  Y.  461;  Eerr  v.  West  Shore  R,  Go. 
127  N.  Y.  269.  2X7;  Canal  Appraisers  v.  People, 
TUfbits,  17  Wend.  671;  and  Van  Zandt  v.  New 
Tork,  8  Bosw.  876. 

These  cases  establish  the  absolute  power  of 
the  city  to  improve  the  water  front  for  the  bene- 
fit of  navigation,  free  from  any  interference  by 
the  riparian  owner,  whose  sole  right,  as  against 
the  state  or  its  municipal  grantee  as  the  trus- 
tees for  the  public,  is  Uie  pre-emptive  right  to 
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purchase,  in  case  of  a  sale,  when  conferred  by 
statute.  While  such  are  the  strict  powers  of 
the  corporation,  in  practice  it  has  used  them 
with  that  forbearance  and  moderation  that  are 
naturally  expected  of  government,  whether 
state  or  local,  acting  for  the  benefit  of  all  the 
inhabitants.  There  Is  no  evidence  in  this  case 
that  the  corporation  intended  to  use  any  part 
of  the  lands  in  question  for  its  private  advan- 
tage, or  for  any  purpose  except  to  aid  the  com- 
merce of  a  great  city;  and  it  was  admitted  bj 
the  learned  counsel  for  the  corporation,  in  his 
argument  of  this  appeal,  that  the  defendants 
could  not  lawfully  use  these  lands,  except  for 
commercial  purposes. 

The  elementary  writers  follow  the  authori- 
ties cited.  Thus,  Mr.  Gerard,  in  his  valuable 
work  on  Titles  to  Real  Estate,  says,  referring 
to  the  state  of  New  York:  *'  It  has  been  ea- 
tablished  in  this  state  by  judicial  decision,  that 
the  legislature  of  the  state  has  an  inherent  right 
to  control  and  regulate  the  navigable  waters 
within  the  state.  .  .  .  The  individual  right 
of  the  riparian  owner  was  considered  .  .  . 
as  subject  to  the  right  of  the  state  to  abridge 
or  destroy  it  at  pleasure,  by  a  construction  or 
filling  in  beyond  his  outer  line,  and  that,  too, 
without  compensation  made."  Page  858,  4th 
ed.  See  also  Gould,  Waters,  §§  188,  143: 
Angell,  Tide  Waters,  80;  Moore,  Foreshore  & 
B.  638;  Hale,  De  Portibus  Maris,  85;  Hale,  De 
Jure  Maris,  22. 

The  cases  in  this  state  that  are  relied  upon 
by  the  plaintiff  do  not  vary  the  rule  established 
by  the  line  of  authorities  already  referred  to. 
The  liunisey  Case,  188  N.  Y.  79, 16  L.  R.  A.  618, 
while  it  substantially  overthrows  the  earlr 
case  of  Oould  v.  Hudson  Biter  R,  Co.  6  N.  Y. 
522,  does  not  pass  upon  the  rights  of  a  riparian 
proprietor  as  against  the  state  itself,  or  one  of 
its  political  divisions,  in  improving  the  water 
front  of  a  great  port  for  important  public  pur- 
poses. It  simply  decided  that  an  owner  of 
land  on  a  public  river  can  recover  damages 
from  a  railroad  company  for  building  an  em- 
bankment across  his  water  front,  and  depriv- 
ing him  of  access  to  the  navigable  part  of  the 
stream.  The  court,  however,  was  careful  to 
limit  its  decision  to  the  case  then  in  hand, 
which  was  against  a  private  corporation  with 
private  interests  to  serve,  and  to  declare  that 
the  ''principle  cannot,  of  course,  be  extended 
so  as  to  interfere  with  the  right  of  the  state 
to  improve  the  navigation  of  the  river  or  with 
the  power  of  Congress  to  regulate  commerce 
under  the  provisions  of  the  Federal  Consti- 
tution." The  Saunders  Case,  144  N.  Y.  75, 26 
L.  R  A.  878,  was  also  against  a  domestic  cor- 
poration organized  to  make  mnney  for  its 
stockholders  by  conducting  the  business  of  a 
common  carrier  of  passengers  and  freight.  It 
did  not  involve  the  right  of  the  state  to  pro- 
mote navigation  by  furnishing  neater  facil- 
ities for  commerce.  Langdon  v.  Ifete  York,  93 
N.  Y.  129,  and  WiUiams  v.  Neui  York,  105  N. 
Y.  419,  are  not  analogous,  as  they  rest  upon 
grants  from  the  state  of  lands  under  water, 
with  covenants  for  the  enjoyment  of  wharfage, 
acted  upon  at  great  expense  by  the  grantee. 
The  fact  that  no  claim  for  compensation  in 
those  cases  was  made  upon  any  other  ground 
is  significant.  Id  Yates  v.  Milwaukee,  77  U. 
8.  10  Wall.  497,  19  L.  ed.  984,  much  waa  said 
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that  favors  the  theory  of  the  plaintiff,  hut 
«U  that  was  decided  is  that  a  wharf  built  by 
a  ripariau  owner  on  the  bank  of  a  navigable 
river  in  the  state  of  Wisconsin  under  a  stalu- 
tory  permit  cannot  be  declared  a  nuisance  with- 
out a  judicial  trial.  The  later  case  of  Barney 
V.  Eeokuk,  94  U.  S.  824.  24  L.  ed.  224,  held 
that  the  public  authorities  may  build  wharves 
and  make  other  improvements  necessary  to 
navigation  below  high- water  mark  upon-  nav- 
igable waters  in  the  state  of  Iowa  without  the 
cocsent  of  the  adjacent  proprietor,  and  without 
making  him  compensation.  In  other  states 
some  of  the  authorities  are  in  accord,  while 
others  are  opposed  to  the  rule  adopted  in  this 
state.  Stecenn  v.  Patterson  dt  N,  R,  C^.  84  N. 
J.  L.  582,  8  Am.  Rep.  269;  Payne  v.  English, 
79  Cal.  640;  Heee  v.  Muir,  65  Md.  601;  Eisen- 
baeA  V.  Hatfield,  2  Wash.  236.  12  L.  R.  A.  682; 
LadieB  Seaman's  Friend  8oe.  v.  HalMead,  68 
CoDD.  144;  MiUer  v.  MendenhaU,  48  Minn.  95, 
8  L.  R.  A.  89;  Parker  v.  West  Coast  Pkg.  Co. 
17  Or.  510.  5  L.  R.  A.  61.  The  want  of  har- 
mony  is  probably  owing  to  the  difference  in  the 
rule  as  to  the  ownership  of  the  tideway,  which 
is  held  in  some  jurisdictions  to  belong  to  the 
state,  and  in  others  to  the  riparian  proprietors. 
This  also  accounts  for  tne  want  of  harmony  in 
the  Federal  courts,  as  they  follow  the  courts  of 
the  state  where  the  case  arose,  unless  some 
question  arises  under  an  act  of  Congress.  8t, 
Louis  V.  Myers,  118  U.  S.  666,  28  L.  ed.  1181; 
Barney  v.  Keokuk,  94  0.  S.  824,  840, 24  L.  ed. 
224, 228;  Wilson  v.  Black  Bird  Creek  Marsh  Co. 
27  U.  8.  2  Pet.  245.  7  L.  ed.  412. 

The  only  limitation  that  is  placed  by  the 
courts  of  the  United  States  upon  the  power 
of  the  several  states  over  lands  covered  by  tide 
water  within  their  respective  limits  is  not  for 
the  protection  of  riparian  owners,  but  to  pro- 
tect the  public  in  the  use  of  such  waters,  and 
Congress  in  its  paramount  right  to  control 
navigation.  lUinois  0.  B.  Co,  v.  lUinois,  146 
U.  8.  887, 86  L.  ed.  1018.  While  the  case  last 
cited  is  relied  upon  by  the  appellant,  it  is 
really  of  little  aid  to  him,  as  it  simply  an- 
nounced the  law  of  Illinois,  but  not  that  of 
New  York.  The  case  of  Duke  Bveeteueh  v. 
Metropolitan  Bd,  of  Works,  L.  R  5  H.  L.  418, 
also  much  relied  upon  by  the  appellant,  is 
not  in  point,  because  it  turned  upon  the  con- 
struction of  the  statute,  rather  than  upon  the 
common  law.  In  that  case  a  lessee  from  the 
Crown  of  land  on  the  river  Thames,  includ- 
ing some  land  under  water,  claimed  damages 
under  an  act  of  Parliament  which  authorized 
the  construction  of  an  embankment  along  the 
river  bank  in  front  of  his  property  for  the 
purpose,  not  of  navi^tion,  but  of  making  a 
new  street.  25  &  26  Vict.  chap.  98.  The  act 
required  compensation  to  be  made  for  such 
damage,  if  any,  as  should  '*be  sustained  by 
him  by  loss  of  river  frontage,  or  other- 
wise by  reason  of  such  embankment  and 
roadway,  or  other  the  exercise  of  any  of  the 
powers  of  this  act."  As  no  claim  was  made 
except  under  the  act,  which  expressly  recog- 
nized the  loss  of  river  frontage  as  the  subject 
of  damages,  the  case  is  not  regarded  as  an 
important  authority  upon  the  question  now 
before  us,  notwithstanding  the  somewhat 
sweeping  langnaee  used  in  the  decision. 

While  we  think  it  is  a  logical  deduction 
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from  the  decisions  in  this  state  that,  as  a^inst 
the  general  public,  through  their  official  rep- 
resentatives, riparian  owners  have  no  right  to 
prevent  important  public  improvemenis  upon 
tide  water  for  the  benefit  of  commerce,  the 
j  principle  upon  which  the  rule  rests,  although 
sometimes  foreshadowed,  has  not  bi-en  clearly 
set  forth.  Although,  as  against  individuMls 
or  the  organized  public,  riparian  owners  have 
special  rights  to  the  tideway  that  are  recog- 
nized and  protected  by  law,  as  against  the 
general  public,  as  organized  and  represented 
by  government,  they  have  no  rights  that  do 
not  yield  to  commercial  necess^ities,  excrpt 
the  right  of  pre  emption,  when  conferred  by 
statute,  and  the  right  to  wharfage,  when  pro- 
tected by  a  grant  and  covenant  on  the  part 
of  the  estate,  as  in  the  Langdon  and  Williams 
Cases.  I  think  that  the  rule  rests  upon  the 
principle  of  implied  reservation,  and  that  in 
every  grant  of  lands  bounded  by  navigable 
waters  where  the  tide  ebbs  and  flows,  made  by 
the  Crown  or  the  state  as  trustee  for  the  pub- 
lic, there  is  reserved  by  implication  the  right  to 
so  improve  the  water  front  as  to  aid  naviga- 
tion for  the  benefit  of  the  general  public, 
without  compensation  to  the  riparian  owner. 
The  implication  springs  from  the  title  to  the 
tideway,  the  nature  of  the  subject  of  the 
grant,  and  its  relation  to  navigable  tide  water, 
which  has  been  aptly  called  "the  highway  of 
the  world."  The  common  law  recognizes 
navigation  as  an  interest  of  paramount  im- 
portance to  the  public.  Thus,  when  the  King 
used  to  grant  an  exclusive  riicht  of  fishing  in 
navigable  tide  water,  as  once  he  lawfully 
might,  if,  in  the  course  of  time,  the  nets  or 
weirs  interfered  with  navigation,  they  became 
a  nuisance,  and  could  be  abated  as  such.  The 
grant  was  silent  upon  the  subject,  yet  the 
courts  held  that  whatever  impedea  the  superior 
right  of  navigation  was  impliedly  excepted 
from  the  effect  of  the  grant.  So,  as  it  seems 
to  me,  when  any  public  authority  convevs 
lands  bounded  by  tide  water,  it  is  impliedlv 
subject  to  those  paramount  uses  to  which 
government,  as  trustee  for  the  public,  may  be 
called  upon  to  apply  the  water  front  for  the 
promotion  of  commerce  and  the  general  wel- 
fare. The  purpose  for  which  the  supreme  au- 
thority holds  the  title  to  lands  under  tide 
water  is  inconsistent  with  the  power  to  grant 
any  easement  or  ritrht  to  those  lands  that  will 
prevent  it,  when  the  necessity  of  commerce 
demand,  from  "wharflng  out"  to  deep  water, 
so  that  vessels  can  load  and  unload,  and  the 
interests  of  navigation  be  promoted.  It  is 
a  reasonable  inference  from  the  nature  of  the 
grant  in  question  made  by  Qov.  Nichols,  the 
circumstances  surrounding  him  when  it  was 
made,  the  pursuits  of  the  grantees,  the  situ- 
ation of  the  port  of  New  York,  with  its  grow- 
ing commerce,  that  it  was  well  understood  by 
both  parties  that  the  gratuitous  conveyance 
was  not  putting  a  curb  on  the  commerce  of 
the  chief  city  of  the  continent  for  all  time. 
Twenty  years  later, when  his  successor  granted 
the  tideway  to  the  city  of  New  York,  with  the 
right  to  build  thereon,  there  seems  to  have 
been  neither  complaint  nor  question  from  the 
inhabitants  of  Harlem.  Nearly  two  centur- 
ies had  passed  before  any  claim  to  the  tideway 
was  made  in  hostility  to  that  grant,  so  far  as 
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we  are  adyised.  The  plaiatiff  noweeeks  to 
establish  an  eaaement  over  the  tideway  against 
the  city;  and  in  order  to  do  so  he  must  also  es- 
tablish it  against  the  English  Crown  as  well  as 
the  state  of  New  York,  and  show  that  the  sov- 
ereign, as  parens  patrice,  alienated  a  right  that 
was  essential  to  the  most  important  public 
functions.  We  think  that  no  such  limitation 
upon  the  prerogative  of  the  sovereign  was  in- 
tended, and  that  the  convevance  of  the  up 
lands  in  question  to  a  subject  should,  from 
public  considerations  of  the  highest  import- 
ance, be  held  to  have  been  marie  with  the  im- 
plied reservation  of  the  right  to  freely  improve 
the  navigation  of  the  great  seaport,  within  the 
general  limits  of  which  said  uplands  were  sit- 
uated. The  permanent  control  of  navigable 
waters,  if  alienable  at  all,  should  only  be  so  by 
an  instrument  showing  a  clear  and  undoubted 
intention  to  that  end;  and  in  the  absence  of 
express  language  the  strict  construction  re- 
quired by  law  in  favor  of  the  sovereign,  as 
trustee,  limits  the  effect  of  the  grant  by  reserv- 
ing or  excepting  therefrom  the  right  to  fill  in 
the  land  out  to  deep  water,  and  build  wharves 
thereon,  in  aid  of  navigation,  and  as  an  indis- 
pensable incident  to  commerce.  Pto^  v. 
JNew  York  d  8.  I.  Ferry  Co,  68  N.  Y.  71. 
This  conclusion  makes  the  riparian  rights  sub- 
ordinate to  those  of  the  public  for  commercial 
purposes,  and  leaves  unfettered  the  commerce 
of  tne  city  of  New  York.  The  inconvenience 
to  the  riparian  owner  may  sometimes  be  se- 
rious, but  private  convenience  must  often  suf- 
fer in  order  to  develop  the  highest  utility  of  a 
great  waterway.  It  may  be  safely  assumed 
Uiat  no  public  authority  will  make  an  extreme 
or  oppressive  use  of  its  rights,  or  unnecessarily 
inflict  injury  upon  a  citizen. 

Aside  from  the  authorities  cited,  and  the  in- 
ferences drawn  therefrom,  we  see  no  answer 
to  the  claim  of  the  defendants  that  the  Dongan 
and  Montgomerie  grants  were  confirmed  by  the 
first  Constitution  adopted  in  this  state.  In 
1732  the  colonial  legislature  enacted  "that  all 
and  singular,  letters  patent,grants, charters,  and 
gifts,  sealed  under  the  great  seal  of  the  colony 
of  New  York,  heretofore  made  and  granted 
unto  the  mayor,"  etc.,  "of  the  city  of  New 
York,  be,  and  are  hereby  declared  to  be,  and 
shall  be,  good,  valid,  perfect,  authentic,  and 
effectual  in  the  law  against  the  King's  majesty, 
his  heirs  and  successors,  and  all  and  every  per- 
son and  persons  whomsoever,  according  to  the 
tenor  and  effect  of  the  said  letters  patent, 
grants,  charters,  and  gifts."  Laws  1782,  chap. 
584.  In  cannot,  in  reason,  be  doubted  that 
this  specific  act,  confined  to  grants  made  to  the 
city  of  New  Tork,  was  intended,  among  other 
things,  to  confirm  the  Dongan  and  Montgom- 
erie charters,  the  latter  of  which  was  less  than 
two  years  old  when  the  statute  was  passed. 
The  effect  of  that  act,  standing  alone,  upon  a 
grant  made  in  violation  of  Magna  Charta,  it  is 
unnecessary  to  now  consider:  for  it  was  con- 
firmed by  the  Constitution  of  1777,  which  was 
the  result  of  all  the  legislative  power  that  the 
people  of  the  state  of  New  York,  untrammeled 
by  any  higher  law,  coold  exert.  The  Consti- 
tution of  the  United  States  had  not  then  been 
adopted,  and  the  laws  of  England  were  no 
longer  in  force  within  the  state,  except  as  they 
were  continued  and  confirmed  by  the  Consti- 
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tution  of  the  state.  There  was  no  restriction, 
therefore,  upon  the  power  of  the  people  to  ac- 
complish whatever  could  be  effected  through  a 
fundamental  act  of  legislation.  The  simple 
but  weighty  words  of  its  1st  section  were  lit- 
erally true,  when  it  declared  *'tbat  no  authority 
shall  on  any  pretense  whatever,  be  exercised 
over  the  people  or  members  of  this  state,  bat 
such  as  shall  be  derived  from  and  granted  by 
them."  By  the  85th  section  of  that  Constitu 
tion  such  acts  of  the  legislature  of  the  colony 
of  New  York  as  were  in  force  on  the  19ih  of 
April,  1777,  which  was  the  day  before  the 
Constitution  was  adopted,  were  continued  in 
force,  and  made  the  law  of  this  state.  The 
natural  effect  of  this  supreme  enactment  was 
to  give  the  force  of  law  to  every  unrepealed 
act  standing  upon  the  statute  lK>oks  of  the 
colony.  But  the  Constitution  did  not  stop 
there,  for  by  the  next  section  it  indirectlv  con- 
firmed all  grants  of  land  made  by  the  "King, 
or  by  persons  acting  under  his  authority,  prior 
to  the  14th  day  of  October,  1775,  by  providing 
^'that  all  grants  of  land  within  this  state  made 
by  the  King  of  Great  Britain,  or  1^  per- 
sons acting  under  his  authority,  after  the 
14th  day  of  October,  1775,  shall  be  null 
and  void;  but  that  nothing  in  this  Consti- 
tution contained  shall  be  construed  to  affect 
any  grants  of  land  within  this  state  made 
by  the  authority  of  the  said  King  or  bis  pre- 
decessors, or  to  annul  any  charters  to  bodies 
politic,  by  him  or  them,  or  any  of  them, 
made  prior  to  that  day."  When  the  two  suc- 
cessive sections,  from  which  quotations  have 
been  made,  are  read  in  connection  with  the 
act  of  1782,  and  in  the  light  of  the  notoriety 
of  the  Dongan  and  Montgomerie  charters,  we 
think  it  was  the  intention  of  those  who  adopted 
our  first  Constitution,  which  did  not  require 
compensation  for  private  property  taken  for 
public  use,  to  ratify  and  confirm  those  granu, 
made  for  commercial  purposes  of  the  highest 
importance,  and  so  essential  to  the  prosperity 
of  the  city  of  New  York. 

If  we  have  reasoned  accurately  thus  far,  the 
claim  of  title  by  the  plaintiff,  through  alluvion 
or  accretion,  cannot  be  sustained.  The  doc- 
trine of  accretion  rests  upon  an  increase  by  im- 
perceptible degrees  through  natural  causes, 
such  as  the  ordinary  action  of  water.  It  does 
not  apply  to  land  reclaimed  by  man  through 
filling  in  land  once  under  water,  and  making 
it  dry.  Mvlry  v.  Norton,  100  N.  Y.  424,  432. 
58  Am.  Rep.  206;  Raliep  v.  MeOormidt,  18  N. 
Y.  147;  Angell,  Tide  Waters,  71;  1  Am.  ft 
Eng.  Enc.  Law,  2d  ed.  p.  467.  The  city  was 
not  a  wrongdoer  in  filling  up  the  water  front 
and  constructing  piers,  as  Its  action  was  justi- 
fied by  its  ancient  charters,  as  well  as  by  legis- 
lation to  which  there  is  no  constitutional 
objection.  The  land  thus  made,  without  tres- 
passing upon  the  rights  of  anyone,  did  not  be- 
come the  property  of  the  plaintiff  through 
accretion,  but  remained  the  property  of  the 
city  for  the  benefit  of  the  public  as  dry  land, 

Just  the  same  as  when  it  was  land  under  water, 
t  is  claimed  that  Steers  v.  Brooklyn,  101  N.  Y. 
51.  is  in  conflict  with  these  views.  In  that 
case,  however,  the  city  of  Brooklyn  had  wrong- 
fully built  a  pier  in  front  of  plaintiff's  prem- 
ises; and  it  was  held  that  the  pier,  by  accre- 
tion, became  added  to  the  olaintiff's  land,  ia 
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far  as  it  was  In  front  thereof.  Steers  owned 
to  the  water  line,  and  the  citj  of  Brooklyn, 
"Which  had  no  ownership  in  the  shore  waters, 
ms  they  had  never  heen  conveyed  to  it,  had  no 
right  to  build  a  pier  in  front  of  his  premises. 
It  was  therefore  a  trespasser,  in  thus  building 
tbe  pier  and  shutting  him  off  from  the  water 
piinleges  which  before  he  had  enjoyed  as  an 
«aflement  to  his  bulkhead,  and  which  he  had  a 
right  to  use  as  against  the  city  of  Brooklyn 
mnd  all  the  world  except  the  state,  or  its  law- 
ful frrantee,  acting  for  the  public.  An  increase 
owing  to  the  action  of  a  wrongdoer  is  an  ez- 
oeption  to  the  doctrine  that  to  gain  title  by  ac- 
cretion the  growth  must  be  by  imperceptible 
<]egrees.  and  through  natural  causes.  The 
S^en  Cane  stands  upon  that  exception,  and  has 
no  applioation*  to  the  case  now  before  us. 
Here  the  increase  was  neither  imperceptible 
nor  unlawful,  and  hence  the  plaintiff  took  no- 
thing therefrom,  and,  as  we  think,  the  defend- 
sints  can  be  deprived  of  nothing  thereby. 

We  have  examined  with  great  care  all  of  the 
exceptions  relied  upon  by  the  appellant,  but 
we  And  none  calling  for  a  reversal,  and  the 
judgment  tHiovUd  therefore  he  affirmed, 

AJl  concur,  except  Gray*  J.,  absent. 


Medora  A.  HARROUN  et'al,  Admrs.,  etc., 
of  Fred  J.  Harroun,  Deceased,  Reipts., 

e. 

BRUSH  ELECTRIC  LIGHT  COMPANY, 

Appt. 

OK  N.  Y.  2UL) 

When  ftmr  of  the  &▼•  Judges  eompoeing 
a  ecrart  are  deolared  by  the  Ck>Q8tltuttoD  to  be 
a  quorum,  their  afpreement  in  a  decfsioo.  the 
other  t)elDff  alMent,  makes  the  decision  unani- 
mous, wlthio  tbe  meaniDir  of  a  statute  requlriosr 
leave  to  appeal  from  unanimous  decisions. 

(March  9, 18Q7J 

APPEAL  by  defendant  from  a  Judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  which  affirmed  a 
Judgment  of  the  Supreme  Court  for  Monroe 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  intestate.  Die- 
mteeed. 

The  facts  are  stated  in  the  opinion. 

Jtfr.  Charles  Roe  for  appellant. 

Mr.  QeorgB  F.  Teoman  for  respondents. 

Bartletif  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  motion  made  by  the  plaintiff  to  dis- 

KoTB.— .As  to  quorum  of  oourt,  see  Williams  v« 
Benet(S.  C.)  14  L.  B.  A.  825;  Cowan  v.  Murch  (Teon.) 
34  L.  B.  A.  688. 
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miss  the  appeal.  The  action  is  to  recover  dam- 
ages for  the  death  of  plaintiff's  intestate,  result- 
ing from  injuries  caused  by  the  alleged 
negligence  of  defendant  The  Jury  rendered 
a  verdict  for  (5,000  in  favor  of  plaintiff.  A 
motion  for  a  new  trial  on  the  minutes  was  de- 
nied. From  the  Judgment  upon  the  verdict, 
and  the  order  denying  a  new  trial,  an  appeal 
was  taken  to  the  appellate  division  of  the  fourth 
department,  which  resulted  in  an  affirmance. 
The  order  of  affirmance  reads:  "Opinion  by 
Follett,  J.  Adams,  J.,  not  sitting.  All  con- 
curred, except  Adams,  J.,  not  sitting."  12  App. 
Div.  126.  A  motion  was  subsequently  made 
before  tbe  appellate  division  for  a  reargument 
or  for  permission  to  appeal  to  this  court,  which 
was  denied,  all  the  members  of  the  court  con- 
curring; Adams,  J.,  not  sitting.  14  App.  Div. 
19.  Notwithstanding  this  decision,  and  with- 
out application  to  a  Judge  of  (his  court  for 
leave,  the  defendant  took  this  appeal.  The 
sole  question  presented  is  whether,  under  the 
circumstances  as  stated,  there  was  a  unanimous 
decision  of  the  appellate  division.  It  is 
arirued  by  the  defendant  and  appellant  that 
article  6,  §  2,  of  the  Constitution  provides  that 
the  state  shall  be  divided  into  four  judicial  de- 
partments; that  there  shall  be  an  appellate  di- 
vision of  the  supreme  court,  consistiDg  of 
seven  Justices  in  the  first  department,  and 
five  justices  in  each  of  the  other  depart- 
ments; that  in  each  department  four  justices 
shall  constitute  a  quorum,  and  the  concurrence 
of  three  shall  be  necessary  to  a  decision;  that 
no  more  than  five  justices  shall  sit  in  any  case. 
This  being  so,  it  follows,  says  the  appellant, 
that  in  the  fourth  department  the  appellate  di- 
vision consists  of  five  justices,  and  that  a  quo- 
rum of  four  hearing  a  case,  and  affirming 
it  on  the  vote  of  all,  it  cannot  t>e  regarded  as  a 
unanimous  decisiou,  under  the  provisions  of 
g  191  of  the  Code  of  Civil  Procedure,  subsec. 
2.  We  are  of  opinion  that  a  quorum  of  four 
justices,  holding  an  appellant  division,  are,  in 
contemplation  of  law,  the  appellate  division, 
and  that  their  unanimous  vote  of  affirmance  is 
a  compliance  with  the  provisions  of  the  Con- 
stitution and  Code.  When  the  Constitution 
provides  that  four  justices  shall  constitute  a 
quorum,  it  is.  in  effect,  conferring  upon  four 
the  powers  with  which  five  were  invested.  A 
quorum  is  the  number  of  the  members  of  a 
body  competent  to  transact  business.  A  ju- 
dicial or  legislative  body  having  a  quorum 
present  proceeds  ordinarily  as  if  every  member 
was  sitting  in  his  place,  and  exercises  all  tbe 
powers  with  which  it  is  invested.  Any  other 
rule  would  greatly  embarrass  the  transaction 
of  business  in  case  of  illness  or  voluntary  or 
enforced  absence  among  tbe  members.  Any 
other  construction  of  the  statute  would  be  un- 
reasonable, impracticable,  and  result  in  great 
public  inconvenience. 

It  follows  that  this  appeal  i$  unauthorized, 
and  it  »/iould  be  diemistedt  with  costs. 

All  concur. 
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H.  H.  PECK  et  a/..  Receivers  of  the  Southern 
Malleable  Iron  Company,  AppU., 

V, 

J.  M.  ELLIOTT,  Jr. 
(47  U.  8.  App.  «N&,  79  Fed.  Bep.  liO,  S4  a  a  A.  tiS.) 

1  •  A  prooeedln^  by  reeeiv^ru  of  a  eop- 
poration  to  enforoe  the  liability  of  a 
■toekholdor  la  aDcillary  to  the  receivership 
9u\U  and  the  Jurisdfction  thereof  depends  upon 
the  Jurisdiction  In  the  orlffinal  case. 

8.  The  leiral  character  of  the  liability 
of  a  stockholder  does  not  prevent  Its  en- 
forcement by  receivers  in  a  proceeding  which  la 

.  wholly  ancillary  to  the  original  receivership  suit 
In  equity. 

8.  The  rule  a^^inst  an  implied  power 
of  a  corporation  to  increase  the 
amovnt  of  its  capital  when  that  is  definitely 
fixed  by  the  charter  or  statutory  articles  of  in- 
corporation has  no  application  where  the  power 


to  determine  upon  the  capital  to  be '  engaaed  is 
made  one  of  the  n^atters  for  internal  regulation 
by  by-law. 

4*  An  increase  of  the  capital  of  a  cor- 
poration by  an  'amendment  of  a  by- 
law is  valid  when  by  the  constitution  of  the  cor> 
poratlun  it  is  given  power  to  fix  the  amount  of 
capital  by  by-law. 

6*  The  power  to  increase  the  capital  €f 
a  corporation  by  by-law,  which  ia  given  by 
the  act  of  March  23, 1876,  is  not  repealed  by  the 
act  of  March  27. 1888,  making  a  different  provision 
for  an  increase  of  stocls,  even  If  that  applies  to  a 
corporation  under  a  former  act. 

6«  It  will  be  presumed  that  the  law  re- 
qnirinfl^  payment  of  a  tax  on  the  increaae 
of  the  capital  stock  of  a  oorporatioa  has  been 
compiled  with,  when  the  stock  bas  been  increased 
and  there  ii  no  evldenoe  that  the  tax  has  not  been 
paid. 

?•  The  fkilnre  of  a  corporation  to  pay 
a  tax  required  on  the  Increase  of  its  capital 
stock  cannot  be  set  up  by  a  subscriber  to  such 


NOTX.— Poioer  to  inerea96  capital  utock  of  eorpora- 

tions. 
I.  In  general. 
IL  Power  of  direeton. 
ILL  ConfAUuiioval  and  statvtory  jyrovitions, 

L  rnffencro/. 

It  has  been  fully  established  that  corpora- 
tions cannot  increase  the  amount  of  their  capital 
stock  beyond  the  amount,  if  any,  which  has  been 
fixed  by  law,  except  when  expressly  authorized  by 
law  to  make  such  increase.  In  other  words,  there 
is  no  Implied  power. 

The  cases  are  unanimous  in  holding  that  a  corpo- 
ration bas  no  power  to  increase  or  diminish  its  cap- 
ital stock  unless  expressly  authorized  to  do  so.  No 
such  power  can  be  claimed  by  Implication.  Ross- 
Meehan  Brake  Shoe  Foundry  Co.  v.  Southern  Mal- 
leable Iron  Co.  72  Fed.  Rep.  W7;  Granger*s  Life  A 
Health  Ins.  Co.  r.  Kamper,  78  Ala.  825;  Blnstein  v. 
Rochester  Gas  A;R  Co.  146  N.  Y.  40. 

The  officers,  directors,  and  stockholders  of  an  in- 
corporated company  cannot,  even  by  a  unani- 
mous agreement  made  under  an  honest  misappre- 
hension of  their  powers,  Increase  the  capiul  of 
the  company.  People,  Jenkins,  v.  Parker  Vein 
Coal  Co.  10  How.  Pr.  5418,  Affirming  10  How.  Pr.  186. 

A  corporation  cannot  increase  its  capital  stock 
at  will  in  any  manner  or  to  any  extent  unless  it  is 
authorized  to  increase  by  its  charter,  and  then  only 
in  the  manner  prescribed.  Lathrop  y.  Eneeland, 
46  Barb.  482. 

Such  unlawful  issue  of  stock  is  good  cause  for 
canceling  the  charter,  and  therefor  the  stock  thus 
illegally  Issued  cannot  be  regarded  as  valid.  Peo- 
ple, Jenkins,  v.  Parker  Vein  Coal  Co.  10  How.  Pr. 
648,  Affirming  10  How.  Pr.  186. 

A  holder  of  unauthorized  stock  issued  in  excess 
of  the  limit  fixed  by  the  charter  of  the  company  is 
not  entitled  to  any  of  the  rights  or  subject  to  any 
of  the  liabilities  of  the  holder  of  valid  stock,  Sco- 
▼ill  V.  Thayer,  106  U.  B.  146,  26  L.  ed.  071. 

A  subscription  to  stock  is  void,  and  creates  no 
liability  when  the  stock  has  been  Issued  without 
authority  in  an  attempt  to  increase  the  capital. 
Rosa-Meehan  Brake  Shoe  Foundry  Co.  v.  Southern 
Malleable  Iron  Co.  72  Fed.  Rep.  057;  Grangers  Life 
A  Health  Ins.  Co.  v.  Kamper,  78  Ala.  aS5;  Clark  v. 
Turner,  73  Ga.  1. 

When  a  corporation  has  issued  valid  certificates 
of  stock  to  the  full  extent  of  all  the  shares  which  by 
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law  and  the  constitution  of  the  company  it  may 
issue.  Its  powers  are  exhausted,  and  it  cannot  be 
compelled  to  issue  other  shares.  Smith  v.  North 
American  Mln.  Co.  1  Nev.  428;  Mechanics^  Bank  y- 
New  York  ft  N.  H.  R.  Co.  18  N.  Y.  500. 

Subecnptlons  for  shares  of  stock  taken  after  the 
corporation  haa  issued  the  full  amount  of  its  an- 
thorused  capital  are  void.  Oartwrlght  ▼.  Dickinson, 
88  Tenn.  476,  7  L.  R.  A.  701 

All  stock  issued  In  excess  of  the  limit  fixed  bj 
the  charter  of  the  corporation  is  unauthorized  and 
void.    Scovill  ▼.  Thayer,  106  IT.  S.  148,  »  L.  ed.  071. 

So,  a  subscriber  to  Increased  stock  which  is  ultra 
vtrei*  the  corporation  cannot  be  required  to  pay 
assessments  on  it  even  when  the  company  is  insol- 
vent. Kampman  v.  Tarver,  87  Tex.  481.  In  this  case 
a  suit  by  a  stockholder  to  obtain  the  cancelation 
of  illegal  shares  issued  on  an  attempted  increase  of 
stock  is  sustained. 

The  attempt  of  a  mutual  insurance  company  to 
raise  a  guaranty  capital  represented  by  bonds  and 
mortgages  which  should  be  liable  for  losses  after 
other  available  means  have  been  exhausted  was 
held  illegal,  in  Trenton  Mut.  L.  A;  F.  Ins.  Co.  v.  Mc- 
Kclway,  12  N.  J.  Eq.  188,  because  the  charter  pro- 
vided only  for  a  mutual  company  which  should 
pay  lofses  out  of  the  premiums  contributed  by  the 
members,  and  a  percentage  on  the  amount  of  their 
insurance. 

The  court  cannot  pass  on  the  necessity  of  an  tn- 
crease  of  stock  which  has  been  voted  by  a  corpora- 
tion in  pursuance  of  statutory  authority  when  tho 
legislature  has  not  authorized  it  to  do  so.  Jones  ▼• 
Concord  ft  M.  R.  Go.  67  N.  H.  — ,  80  AU.614. 

Although  a  corporation  which  has  issued  the 
full  amount  of  stock  authorized  by  Its  charter  can- 
not lawfully  issue  any  additional  shares,  yet  when 
it  has  taken  some  of  its  original  stock  In  settlement 
of  obllaations,  a  resolution  to  increase  its  stock  and 
take  subscriptions  for  a  part  of  that  amount  may 
be  sustained  as  a  reissue  of  old  stock  rather  than 
a  creation  of  new  stock.  City  Bank  v.  Bruce,  17  N. 
Y.507. 

The  increase  of  stock  was  held  lawful  in  Hand- 
ley  V.  Stutz,  180  U.  8.  417,  35  U  ed.  227,  where  the 
articles  of  incorporation  authorized  such  Increase, 
and  it  was  made  by  vote  of  the  stockholders  and 
there  was  no  statutory  inhibition  against  it.  The 
questions  Involved  in  this  pase  related  more  to  the 
disposal  of  the  stock  without  nrooer  conaideratioo 
than  to  its  issue. 


1807. 


PscK  T.  Elliott. 
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stock  as  a  defense  against  his  Uabllity  when  he 
bas  beoome  president  of  the  corporation  by 
▼irtue  of  that  stock  alone. 
8*  A  reMdiition  of  the  members  of  a  oorponu 
tloo  for  the  increase  of  its  capital  stock  Is  a  suffl- 
oient  by-law  for  that  purpose. 

0«  A.  transfer  of  a  patent  riyht  to  a  cor- 
poration in  partial  payment  of  a  snb- 
■eriptic»n  to  stock  as  a  mere  device  for  evading 
a  condition  that  the  stock  must  be  tsken  at  par, 
followed  by  a  retran^fer  to  the  snbsorlber  at  a 
nominal  consideration,  is  insufficient  to  relieve 
blm  from  liability  to  pay  for  the  stock  at  its  par 
▼alue. 

(If arch  £.  1807J 

• 

APPEAL  br  complainaDtB  from  a  decree  of 
the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Tennessee  in  favor  of 
defendant  in  a  proceeding  to  enforce  payment 
of  an  unpaid  stock  subscription.    BtDersed. 

Before    Tafi  and    Lurton,  Circuit  Judges, 
aod  8age,  District  Judge. 


Statement  by  Lnrton,  Circuit  Judge: 
The  Southern  Malleable  Iron  Company  is  a 
manufacturing  company,  incorporated  in  Au- 
gust, 1890,  under  the  general  law  of  Tennes- 
see. In  November,  1898,  H.  H.  Peck  and 
Charles  D.  McGuffey  were  appointed  receiv- 
ers under  a  bill  filed  in  the  United  States  cir- 
cuit court  for  the  southern  division  of  the 
eastern  district  of  Tennessee,  by  the  Northern 
BtLuk  of  Kentucky,  a  Judgment  creditor,  with 
a  levy  on  certain  assets.  The  object  of  the 
bill  was  to  preserve  the  property  as  an  opera- 
tive unit  plant,  collect  in  its  debts,  complete 
certain  valuable  contracts,  and  sell  the  prop- 
erty as  a  whole,  including  its  goodwill,  for 
the  satisfaction  of  all  its  debts  according  to 
priority  of  lien.  The  appellants  under  this 
bill  were  appointed  receivers,  and  placed  in 
possession  of  all  its  assets  of  every  kind.  Dur- 
ing the  course  of  the  proceedings  usual  to  such 
a  creditors'  bill,  the  receivers  filed  a  petition, 
alleging  the  total  inadequacy  of  the  assets  ts 

Say  the  debts,  and  setting  out  that  the  appellee. 
.  M.  Elliott,  a  director  and  president  of  the 
corporation,  was  a  8ub8cril)er  to  the  capital 


A  pecular  kind  of  stock  provided  for  by  Massa- 
ehusetts  statutes,  known  as  special  stock,  is  limited 
In  amount  to  two  fifths  of  the  actual  capital  sub- 
ject to  redemption  at  par  after  a  Axed  time.  Tne 
qaestlooa  that  arise  oonoeming  this  are  not  spe- 
oiaily  appJlcable  to  the  subject  of  the  Increase  of 
reffular  stock. 

So  far  as  the  issue  of  increased  stock  is  considered 
writh  respect  merely  to  the  validity  of  its  disposi- 
tion and  the  sufficiency  of  the  oon9ideratlon  re. 
oelved  for  it  the  questions  belong  rather  to  the 
subject  of  bonus  stock  or  stock  Issued  in  fraud  of 
ereditors. 

XL  Potcer  of  directors. 

The  absence  of  an  Implied  power  on  the  part  of 
oorporatlons  to  Increase  their  stock  is  accompanied 
toy  an  absence  also  of  any  implied  power  on  the 
pert  of  directors  to  make  such  increase,  even  If  the 
corporation  has  power  to  make  it. 

The  main  case  of  Pbgk  v.  Eluott  is  the  most 
striking  case  on  the  subject.  It  does  not  deny  the 
rule  above  stated,  but  holds  that  the  directors  can 
Increase  the  capital  by  amending  a  by-law  when 
they  had  the  power  to  fix  the  amount  by  by-law  in 
the  first  place. 

That  the  directors  have  no  implied  power  to  in- 
crease the  capital  stock  is  decided  by  all  the  cases 
that  have  considered  the  subject.  Bidman  v.  Bow- 
man. 58  111.  444, 11  Am.  Rep.  90:  Chicago  City  R.  Co. 
V.  Allertoo,  86  U.  8. 18  WaU.  2a3, 21  L.  ed.  9U3:  Pay- 
e6n  V.  Stoever.  S  Dill.  428;  Finley  Shoe  A  Leather 
Co.  V.  Kurtz,  84  Mich.  88. 

Directors  do  not  have  the  power  to  order  an  in- 
crease of  stock  and  open  books  for  its  subscription 
without  the  assent  of  the  shareholders  where  the 
charter  confers  on  the  corporation  the  power  to 
increase  the  stock  but  is  silent  as  to  the  mode  in 
which  it  shall  be  done.  Bidman  v.  Bowman,  68 Dl. 
444, 11  Am.  Bep.  90. 

The  power  of  directors  to  increase  the  capital 
atock  of  a  corporation,  without  tbe  consent  of  the 
stockholders,  beyond  the  amount  named  in  its 
charter,  is  denied,  although  tbe  charter  provides 
that  the  stock  "■  may  be  increased  from  time  to 
time,  at  tbe  pleasure  of  said  corporation.**  ''To 
change  this  without  the  consent  of  the  associates 
would  be  to  commit  them  to  an  enterprise  which 
they  never  embraced,  and  would  be  manifestly  un- 
just,** and  it  would  "'make  them  members  of  an  as- 
sociation in  which  they  never  consented  to  become 
such.    It  would  change  the  relative  influence,  con- 
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trol,  and  profit  of  each  member.  If  the  directors 
alone  could  do  it,  they  could  always  perpetuate 
their  own  power.*'  Chicago  City  B.  Co.. v.  Aller- 
ton,  86  U.  S.  18  Wall.  233, 21  L.  ed.  902. 

But  the  assent  and  acquiescence  of  all  the  stock- 
holders cures  an  irregularity  in  tbe  adoption  of  • 
resolution  to  increase  the  stock  of  a  corporatioa 
by  the  board  of  directors,  instead  of  by  the  stock- 
holders themselves.  Bailey  v.  Champlaln  Min.  A 
P.  Co.  77  Wis.  463. 

An  unauthoriaed  overissue  of  shares  was  held.  In 
Seweirs  Case,  L.  R.  8  Ch.  181,  to  be  confirmed  by  sub- 
sequent resolutions  of  the  company,  and  parties 
assenting  thereto  were  held  twuod  by  the  allot* 
ment  to  them  of  their  part  of  the  overissued  shares. 

Express  authority  by  statute  which  authorized 
the  Issue  of  bonds,  providing  that  "directors  may 
confer  on  any  holders  of  such  bonds  the  right  to 
convert  tbe  principal  due  or  owing  thereon  into 
stock,**  is  held  to  give  the  directors  power  to  issue 
such  stock  in  exchange  for  bonds,  although  they 
could  not  increase  the  stock  directly.  Belmont  v. 
Erie  R.  Co.  62  Barb.  688;  Ramsey  v.  Brie  R.  Go.  88 
How.  Pr.  193. 

III.  ConatUtUional  and  sUitutont  proviHont, 

By  constitutional  provision  in  Colorado  all  ficti- 
tious increase  of  stock  or  indebtedness  is  void,  an<^ 
the  stock  of  a  corporation  cannot  be  increased  ex* 
cept  in  pursuance  of  general  law,  nor  without  the 
consent  of  tbe  persons  holding  a  mnjorlty  of  tbe 
stock  given  at  a  meeting  held  on  tbirty  days*  notice. 

The  Constitutions  of  Alabama,  Arkansas,  Cal- 
ifornia, Tdabo,  Montana,  Missouri,  Pennsylvania, 
Washington,  and  some  other  states,  arc  sub- 
stantially the  same  astbat  of  Colorado  on  this  sub- 
ject. Statutory  provisions  are  found  in  different 
states  on  the  same  matter. 

A  constitutional  provision  declaring  that  all 
fictitious  increase  of  stock  shall  be  void,  and  tbat 
no  stock  shall  be  issued  except  for  money,  labor 
done,  or  money  or  property  actually  received,  in- 
hibits an  increase  of  stock  to  represent  an  Increased 
value  of  tbe  property  of  a  corporation  in  which  the 
original  capital  was  in  vested,— at  least  when  there  is 
no  accumulated  money  surplus,  or  visible,  tangible 
property  In  excess  of  tbe  authorized  stock  which 
it  is  proposed  to  make  the  basis  of  the  additional 
stock.  Fitzpatrick  v.  Despatch  Pub.  Co.  88  Ala* 
604. 

But  stock  issued  and  disposed  of  for  a  valid  con- 
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stock  of  said  company  to  the  extent  of  ISO^ 
shares  of  $100  each,  and  was  indebted  on  that 
account  in  a  balance  due  thereon  of  $6,997.82, 
and  thai  the  insolvency  of  the  corporation 
rendered  it  necessary  that  this  stock  liability 
should  be  enforced.  Leave  of  court  was  aikeirl 
to  file  this  petition  in  the  principal  cause,  and 
that  J.  M.  Elliott  be  made  a  defendant  thereto 
by  proper  process,  and  for  a  decree  against  him 
to  the  extent  of  his  unpaid  stock  liability.  An 
order  was  accordingly  made  by  the  Honorable^ 
David  M.  Key,  district  judge,  holding  the  cir- 
cuit court,  allowing  the  petition  to  be  filed,  and 
ordering  that  process  should  issue  as  prayed. 
It  may  not  be  out  of  place  to  say  that,  after 
the  filing  of  the  original  bill,  other  bills  were 
filed  by  creditors,  including  one  for  a  fore 
closure  of  a  mortgage  on  the  property  of  the 
company  made  to  secure  an  issue  of  bonds. 
Subsequently  all  these  bills  were  consolidated, 
and  oniered  to  proceed  under  the  name  and 
style  of  *'R(*M'Meehan  Brake  Shoe  Foundry  Co. 
T.  Soutfiem  Malleable  Iron  Go,  et  al,"  Elliott 
was  duly  made  a  defendant  to  the  proceed  log 
begun  by  the  receivers,  and  filed  his  answer, 
denying  the  Jurisdiction  of  the  court;  denying 


the  jurisdiction  to  proceed  against  him  by 
tition  or  bill  in  equity;  and  denying  his  liabil- 
ity as  a  stockholder.  Proof  was  taken,  aod, 
upon  a  final  hearing,  the  petition  of  the  re- 
ceivers was  dismissed.  72  Fed.  Rep.  957. 
From  this  decree,  an  appeal  has  been  proae- 
cuted,  and  errors  assigned  by  the  receivers. 

JfeMTf.  H.  D.  Peek  and  Wheeler  A  He- 
Dermotty  for  appellants: 

.  All  by  laws  made  by  corporations  are  sub- 
ject to  repeal  and  amendment  as  changes  of 
time  and  circumstances  may  require. 

Beach,  Corp.  §  328;  Neming  v.  F^andi.  3 
T.  R.  198;  1  Thomp.  Corp.  g  960;  Eati  Ten- 
nessee A  V.  R.  Go.y.  Oamtnon.  5  Sneed,  667. 

When,  therefore,  the  legislature  confers  a 
power  to  be  exercised  by  by-law,  it  is  to  be  pre- 
sumed that  it  intended  the  ordinaxy  incideoti 
to  the  exercise  of  a  power  in  that  way,  to  wit, 
that  the  by- law  might  be  repealed  or  amended 
by  the  same  power  which  made  it. 

1  Thomp.  Corp.  §  960. 

The  act  of  1888  permiU  the  board  of  direct- 
ors to  increase  the  capital  stock  of  a  corpora- 
tion, by  amendment  to  the  charter  under  their- 


sideration,  althouflrh  at  less  than  par.  Is  not  flotl- 
tlous  within  Tex.  Const,  art.  12,  §0,  prohibiting 
flciitJous  inorejwe  of  stock.  Mathlas  v.  Prldbam, 
1  Tex.  Ciy.  App.  6S. 

An  increase  of  stock  to  be  sold  for  less  than  the 
nominal  par  value  in  order  to  supply  a  fund  ac- 
tually required  for  the  use  of  tlie  company  is  not  a 
fictitious  iocrease  within  the  meaninsr  of  the  Con- 
stitution.   Stelo  V.  Howard.  66  Cal.  618. 

section  11,  art.  12,  of  the  California  Constitution, 
providing  that  the  issue  of  stock  except  for  money 
paid,  labor  done,  or  property  actually  reoeived, 
and  that  all  fictitious  increase  shall  be  void,  with 
the  further  provision  that  the  stock  shall  not  be 
increased  except  in  pursuance  of  ireneral  law  nor 
without  the  consent  of  persons  holding  the  larger 
amount  in  value  of  the  stock  at  a  meeting  called 
on  sixty  days*  notice,  is  not  self-executing,  and 
does  not,  without  legislative  action,  abrogate  Cal. 
Civ.  Code,  S  860,  providing  for  an  increase  of  stock 
by  a  meeting  or  by  the  written  assent  of  the  hold- 
ers of  three  fourths  of  the  stock.  Ewlng  v.  Oro- 
ville  Mlo.  Co.  56  Cal.  640. 

A  constitutional  provision  restricting  the  in- 
crease of  the  stock  and  indebtedness  of  a  corpora- 
tion Is  held,  in  Gloninger  v.  Pittsburgh  &  C.  U.  Co. 
ISO  Fa.  13.  to  be  inapplicable  to  corporations  pre- 
viously chartered  with  unrestricted  power  to  make 
such  increase,  unless  they  have  waived  the  right 
and  become  subject  to  such  restriction  by  accept- 
ing the  benefits  of  later  legislation.  The  question 
involved  in  this  case  was  in  respect  to  the  issue  of 
bonds. 

The  same  was  held  in  Ahl  v.  Rhoads,  84  Pa.  810, 
where  the  question  was  concerning  a  mortgage. 
There  are  also  other  similar  decisions  respectmg 
the  effect  of  a  Constitution  on  other  provisions  of 
prior  charters. 

The  limitation  of  the  power  to  increase  the  stock 
of  a  corporation.  Imposed  by  art  676.  chap.  8,  tit. 
20, 1  Sayles^s  Tex.  Civ.  Stat,  which  authorizes  an  in- 
crease *'not  exceeding  double  the  amount  of  its 
authorized  capital,  by  a  vote  of  the  stockholders 
in  conformity  with  the  by-laws,"  is  not  removed 
by  the  provisions  of  art.  573,  which  allows  them  to 
amend  their  articles  generally.  Tarver  v.  Steven- 
son, 82  U.  8.  App.  07, 66  Fed.  Rep.  633, 18  C.  a  A« 
G61. 

The  limitation  of  the  increase  of  stock  to  double 
the  amount  of  its  authorized  capital,  to  be  made 
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by  a  vote  of  the  stockholders  in  oonformity  witli 
the  by-lawB,  under  Tex.  Rev.  Stat.  art.  576,  control! 
the  more  general  provMuns  of  ana.  571  and  sn. 
E^ampman  v.  Tarver,  87  Tex.  401. 

Limitation  of  the  right  of  a  railroad  oorporatioii 
without  authority  of  the  general  court  to  increase 
its  capital  stock  beyond  a  fixed  maximum  Is  made 
by  Mass.  Pub.  Stat.  chap.  112,  §  6L  Com.  v.  Boston 
A  A.  B.  Co.  142  Mass.  146L 

A  charter  fixing  the  capital  stock  of  a  corpora- 
tion at  $1,000,000,  and  providing  that  it  may  be  in- 
creased to  not  exceeding  $5,000,000  at  the  discretion 
of  the  stockholders,  maybe  amended  by  statute  so 
as  to  authorise  the  board  of  directors  to  Increase 
the  capital  stock  at  their  discretion,  and  such 
amendment  does  not  release  a  prior  subscription  to 
the  stock.  Payson  v.  Withers,  5  Bias.  200;  Payaoa 
V.  Stoever,  2  Dill.  427. 

The  grant  of  corporate  power  to  increase  capital 
in  a  charter  of  a  corporation  is  not  Invalid  because 
It  is  in  conflict  with  previous  general  lawa,  but  it 
may  operate  to  repeal  them  so  far  as  they  are  in 
conflict  with  it.  Jones  v.  Concord  A;  M.  K.  Co.  67  N. 
H.  — ,  aO  AtL  614. 

It  is  one  of  the  implied  conditions  upon  which  a 
stockholder  enters  into  his  contract  that  the  power 
of  the  legislature  may  be  exercised  to  vary  the 
manner  in  which  the  capital  stock  shall  be  in- 
creased.   Payson  v.  Withers,  6  Blss.  209. 

An  amendment  of  the  charter  is  held  to  be  the 
only  mode  of  increasing  the  capital  stock  of  a  cor- 
poration under  the  Tennessee  general  incorpora- 
tion law.  as  amended  by  the  act  of  18B3.  chap.  163. 
S  10.  Ross-Meehan  Brake  Shoe  Foundry  Go.  v. 
Southern  Malleable  Tron  Co.  72  Fed.  Rep.  857. 

An  attempt  to  increase  the  capital  stock  of  a  cor- 
poration before  the  amount  of  its  original  capital 
has  been  actually  paid  in  is  held  void  in  Page  v. 
Austin.  10 Can.  Sup.  Ct  140, 167,  on  the  ground  that 
the  statute  expressly  provides  that  it  may  be  done 
only  when  the  capital  stock  has  been  paid  in. 

The  question  of  the  power  of  corporations  to  in- 
crease their  stock,  which  is  discu.«8ed  in  this  note, 
has  not  been  extended  to  Include  questions  of  the 
power  to  reduce  their  capital  stock  which  involve 
different  effects,  or  the  matter  of  oompliance  with 
the  conditions  and  requisites  of  making  a  valid  in- 
crease of  Steele,  or  the  estoppel  of  stockholders 
against  contesting  such  increase  which  they  have 
acquiesced  in.  B.  A.  B. 
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handi  doW  certified,  acknowledged,  and  re- 
corded. Tbia  is  not  the  same  as  increasing  the 
stock  by  the  corporation  itself,  to  wit,  the 
stockbolders  when  duly  assembled  in  corporate 
meetiog. 

Chicago  Oi^f  22.  Co.  ▼.  AUerion,  86  U.  8.  18 
Wall.  285,  21  L.  ed.  903. 

The  act  of  1876  did  not  confer  upon  the  di- 
rectors the  power,  either  to  orin^iDally  fix,  or 
flubeequently  increase,  the  stock  of  such  cor- 
poration; that  power  could  only  be  exercised 
by  the  stockholaers  when  duly  assembled. 

The  legislature  desiring  to  broaden  the  power 
of  the  corporation  in  this  respect  has  added  to 
the  power  existing  under  the  act  of  1875,  the 
additional  power  of  increasing  the  stock  b^  a 
vote  of  the  board  of  directors  only,  and  with- 
out resorting  to  the  stockholders. 

The  circumstances  of  this  case  are  such  as  to 
estop  Mr.  Elliott  from  setting  up  the  defense 
of  illegality  in  the  iBsue  of  stock. 

Handley  v.  8tutz,  189  U.  S.  424,  85  L.  ed. 
233;  Veeder  ▼.  Mudgett,  95  N.  T.  295. 
Meura.  White  St  Martin,  for  appellee: 
The  chancery  court  is  without  jurisdiction, 
because  the  legal  remedies  already  mvoked  had 
not  been  exhausted  or  prosecuted  to  that  stage 
where  the  complainants  had  a  right  to  appeal 
to  equity. 

The  original  bill. shows  the  obtaining  of  a 
Judgment,  and  the  issuance  and  levy  of  an  ex- 
ecution, but  no  sale  or  further  step  taken. 
This  is  not  enough  to  give  equity  jurisdicUoa. 
The  law  requires  that  the  legal  remedies  should 
be  exhausted 

National  Tube  Worki  Co.  v.  Balfov,  146  U. 
8.  617,  628,  86  L.  ed.  1070.  1072;  Gates  v. 
AUen,  149  U.  8.  451-457.  87  L.  ed.  804- 
807;  Jones  v.  Green,  68  U.  8.  1  Wall.  830,  17 
L  ed.  558;  High,  Receivers,  $§  408.  404.  and 
notes;  Seott  v.  Seely,  140  U.  8.  106,  35  L.  ed. 
858. 

The  question  of  Jurisdiction  may  be  raised 
by  plea  or  answer. 

Wylie  y.  Coxe,  56  U.  8.  15  How.  416.  14  L. 
ed.  758. 

The  court  will  ma  ^nte  decline  jurisdic- 
tion for  its  own  protection. 

Hipp  V.  Baldn,  60  TJ.  8.  19  How.  271.  15  L. 
ed.  633;  Thompion  v.  Central  Ohio  R.  Co.  78 
U.  8.  6  Wall.  184,  18  L  ed.  765;  Oelrichs  v. 
WiUiami  (*' Oelrichs  v.  Spain"),  82  U.  8.  15 
Wall.  211-227.  21  L.  ed.  43,44:  Leieisy.  Cocks, 
90  U.  8.  28  Wall.  466,  470,  23  L.  ed.  70,  71. 

A  receiver  can  only  pursue  the  remedies 
given  to  other  litigants. 

Wait.  Insolvent  Corp.  §  281;  Hiph,  Receiv- 
ew,  §  207,  and  note;  PYeeman  v.  Wincheiter, 
10  Smedes  &  M.  577. 

Receivers'  suits  brought  against  stockholders 
oust  be  at  law. 
3  Thomp.  Corp.  §§  8418, 8419, 8421,  6962. 
This  is  purely    a  legal  deraard.     The  de- 
fendant has  the  constitutional  right  to  a  jury 
trial,  where  the  amount  involved  is  over  $-20. 
7th  Amend.   U.   8.    Const.;    Whitehead  v. 
Sh^iuek,  188  U.  8.  146.  84  L.  ed.  878. 

The  jurisdiction  of  the  Federal   courts  of 
equity  cannot  be  enlarged  or  extended  by  state 
•tatutes,  or  by  agreement  of  parties 
^^«  v.  Neely,  140  U.  8.  106,  85  L.  ed.  aiS; 
Oatet  ▼.  Alkn,  149  U.  8.  451,  37  L.  ed.  804; 

MI-KA. 


Whitehead  T.  Shaitutk,  188  U.  8.  146,  84  L. 
ed.  878. 

There  must  be  an  assessment  or  call  by 
someone  where  the  contract  is  to  pay  for  the 
stock  when  the  same  is  called  for.  It  is  not 
due  until  called  for. 

8  Thomp.  Corp.  P§  8886.  8492,  8586,  8587, 
8752;  Hatrkins  y.  Glenn,  131  U.  8.  819,  888, 
83  L.  ed.  184. 192;  Glenn  y.  Liggett,  135  U.  8. 
688,  34  L.  ed.  264:  BeWs  Appeal,  115  Pa.  88; 
SieooiU  y.  Thayer,  105  U.  8  148.  156,  and  156, 
26  L.  ed.  968,  973,  and  974;  Glenn  y.  Maeon, 
32  Fed.  Rep.  7. 

On  a  contract  made  by  appellee  with  the  in- 
solvent company  before  the  receivers  could 
bring  a  suit  in  their  own  names,  the  court 
would,  by  decree,  have  to  yest  them  with  the 
title,  or  give  them  special  authority  to  sue  in 
their  own  names. 

5  Thomp.  Corp.  gg  6962,  6977,  6979,  6980; 
Wait,  Insolvent  Corp.  g  226;  1  Fosl.  Fed  Pr. 
2d  ed.  p.  418.  §  245,  and  p.  428,  §249;  High, 
Receivers,  §§  202,  207,  208.  and  note;  Ulenn  y. 
Marbury,  145  U.  8.  499,  36  L.  ed.  790;  Dick  y. 
Struthers,  25  Fed.  Rep.  103. 

This  suit  must  fail  because  the  corporation 
had  not  been  exhausted. 

Blake  v.  HinkU,  10  Yerff.  218;  Cook,  8tock 
&  Stockbolders.  2d  ed.  g  200;  Wait,  Insolvent 
Corp.  g  97;  8  Thomp.  Corp.  g§  3340,  8351, 
3355-3857,  8371,  8762;  Terry  y.  Anderson,  95 
U.  8.  628,  24 L.  ed.  365;  Taylors.  Bowker,  111 
U.  8.  110.  28  L.  ed.  368;  Walter  y.  i^'eligman, 
13  Fed.  Rep  415;  Tarbell  y.  Griggs,  8  Paige, 
207,  83  Am  Dec.  790. 

The  stock  subscribed  for  was  void  because 
oyer-issued  stock,  being  in  excess  of  the  fixed 
capital  of  the  corporation. 

When  the  iron  company  attempted  to  in- 
crease its  capital  stock,  the  law  required  it,  in 
order  to  do  so.  to  amend  its  charter  and  go 
through  with  all  the  proceedings  and  formal- 
ities necessary  to  obtain  its  original  charter, 
and  pay  for  the  privilege  of  doing  so. 

Stevenson  y.  Ewing,  87  Tenn.  46. 

It  would  require  a  very  plain  and  positive 
statute  to  authorize  directors  to  increase  the 
capital  stock  of  a  corporation  without  the  as- 
sent of  the  stockholders. 

Chicago  City  R.  Co.  v.  Allerton,  85  U.  8.  18 
WaU.  283,  21  L.  ed.  902. 

If  the  power  to  change  the  capital  stock  is 
not  granted  by  the  lei^blature,  it  could  not  be 
obtained  by  any  act  of  the  corporation. 

Grangers'  Life  d  Health  Ins,  Co.y.  Hamper, 
78  Ala.  825. 

Where  the  governing  statute  required  an 
amendment  of  a  charier  increasing  tlie  capital 
stock  of  a  corporation  to  be  recorded,  it  was 
held  that  the  amendment  did  not  take  effect 
until  it  was  duly  recorded.  8iguing  and  ac- 
knowledging it  were  not  sufficient  to  give  it  va- 
lidity. 

Wood  y.  Union  Gospel  Church  Bldg.  Asso.  63 
Wis.  9;  1  Thomp.  Corp.  t«§  225.  227.  288-240. 

If  promoters  cannot  cluthe  with  corporate 
powers  original  capital,  unless  they  comply 
with  the  eovjerning  statute,  then  how  can  they 
launch  additional  and  new  capital  into  the  en- 
terprise without  following  the  statute.  A  fail- 
ure to  comply  substantially  with  the  governing 
statutes  makes  both  alike  void. 
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CongTeB9  d  B.  Spring  Co,  v.  Knatolton,  108 
U.  S.  49.  86  L.ed.  347:  Chicago  City  R.  Co,y.  Al- 
lerton,  85  U.  S.  18  Wall.  233,  21  L.  ed.  902; 
Eampman  v.  Taroer,  87  Tex.  491;  Day  v. 
MiaOwner%*  Mut,  F,  Ins,  Co.  75  Iowa,  695; 
Sutherland  v.  Olcott,  95  N.  Y.  93;  WinUrs  v, 
Armstrong,  37  Fed.  Rep.  508. 

Tbedebt  of  the  Northern  Bank  of  Eentucky, 
the  original  complainaDt  and  priocipal  credit- 
or, was  created  before  appellee  became  a  stock- 
bolder,  and  it  does  not  affirmatively  appear 
that  any  of  the  debts  were  made  after  appellee 
became  a  stockholder.  So  that,  if  there  is  any 
estoppel  at  all,  it  must  rest  upon  the  sole  fact 
that  tbe  appellee  subscribed  for  the  supposed 
stock,  and  for  ai  short  time  acted  as  president 
of  the  corporation,  and  voted  his  stock. 

The  stock  subscribed  was  not  estopped. 

ScotiU  V.  Thayer,  105  U.  8.  143,  26  L.  ed. 
968;   WirUen  v.  Armstrong,  37  Fed.  Rep.  508. 

To  recover  on  stock  paid  for  in  property 
taken  at  an  overvaluation,  tbe  contract  made 
between  the  corporation  and  the  stock  sub- 
scriber must  be  impeached  for  fraud  and  set 
aside,  and  to  do  this,  pleadings  must  be  formu- 
lated, setting  forth  wherein  the  contract  is 
fraudulent. 

Eellev  Bros,  v.  Fletcher,  94  Tenn.  1;  Shields 
V.  Ciijton  HiU  Land  Co,  94  Tenn.  123, 26  L.  R. 
A.  509;  Phelan  v.  Hazard,  5  Dill.  45;  Coit  v. 
North  Carolina  Odd  Amalgamating  Co,  119X1. 
8.  345.  30  L.  ed.  420. 

Increased  stock  of  a  goine  corporation  issued 
to  keep  it  on  its  feet  may  be  issued  and  sub- 
scribed for  at  what  the  old  stock  is  worth  at  tbe 
time,  and  creditors  cannot  complain  of  this 
transaction. 

Clark  v.  Berer,  189  U.  8.  96,  85  L.  ed.  88, 
Affirming  31  Fed.  Rep.  670;  Morrow  v.  Naih- 
ville  Iron,  S.  dt  C.  Co.  87  Tenn.  262,  3  L.  R. 
A.  37:  Handley  y.  Stutz,  189  U.  8.  417,  85  L. 
ed.  227. 

Lnrton*  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  Jurisdiction  of  the  court  to  entertain 
this  petition  of  tbe  receivers  against  the  appellee 
depends  upon  its  jurisdiction  in  the  original 
case,  to  which  this  proceeding  was  wholly  an- 
cillary. This  petition  is  auxiliary  to  the  origi- 
nal suit.  It  is  a  petition  by  the  receivers  ask- 
ing theaid  of  tbe  court  to  enable  them  to  collect 
an  asset  of  the  corporation.  It  was  filed  by 
direction  of  the  court  under  an  order  made  in 
the  principal  cause.  Tbe  jurisdiction  of  the 
court  in  tbe  principal  cause  is  not  questioned, 
and  cannot  be  in  this  collateral  suit.  Compton 
V.  Wabash  R.  Co.  31  U.  8.  App.  486-529,  15 
C.  C.  A.  397,  68  Fed.  Rep.  203:  MelUn  v.  Mo 
line  Malleable  Iron  Works,  181  U.  S.  852-367, 
33  L.  ed.  178-183;  Lumley  v.  Wabnsh  R,  Co,  22 
C.  C.  A.  60,  43  U.  8.  App.  476,  76  Fed.  Rep. 
66.  Tbe  fact  that  the  circuit  court  had  pos- 
session of  all  the  assets  of  the  Southern  Malle- 
able Iron  Company,  for  the  purpose  of  wind- 
ing up  its  affairs  as  an  insolvent  corporation, 
is  the  fact  which  made  it  admissible  to  bring  a 
debtor  of  that  corporation  into  the  court,  to 
the  end  that  his  debt  might  be  ascertained  and 
payment  coerced.  For  the  purpose  of  collecting 
choses  in  action,  the  circuit  court  mifi:ht  direct 
its  recel-vers  to  institute  independent  suits  in 
that  court  or  in  the  courts  of  the  state,  or  cause 
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such  debtors  to  be  made  defendants  in  the  prin- 
cipal cause,  Hud  determine  fcr  itself  any  ques- 
tion which  might  be  involved  by  the  defenses  to 
the  claim.  8ucn  a  proceeding  would  not  ia- 
volve  any  question  of  citizenship,  or  amount  in 
controversy,  or  mode  of  trial.  The  complete 
jurisdiction  of  the  court  over  the  res,  the  prop- 
erty and  assets  of  this  corporation,  involved 
its  right  to  bring  before  it  persons  having  pos- 
session of  any  of  those  assets,  or  having  claims 
thereon,  or  who  were  indebted  to  it,  and  either 
itself  hear  and  determine  all  controversies,  or 
refer  them  to  a  master  or  to  a  jury,  as  it  saw 
fit.  A  court  of  equity  is  not  deprived  of  juris- 
diction simply  because  a  purely  legal  question 
becomes  collaterally  involved.  It  might,  in 
its  discretion,  submit  such  controversy  upon 
issues  made  to  a  jurv,  or  dispose  of  them 
without  doing  so.  That  the  liability  of  ap- 
pellee was  one  of  a  legal  character  did  not 
operate  to  defeat  tbe  jurisdiction,  and  bring 
its  proceedings  against  him  to  a  stand.    These 

r^stions  seem  conclusively  settled  by  Whiie  ▼. 
ing,  159  U.  8.  86,  40  L.  ed.  67.  a  case  which 
arose  upon  a  like  proceeding  in  the  same  court, 
and  in  which  certain  questions  were  certified 
by  this  court  under  the  court  of  appeals  stat- 
ute. 

We  come,  then,  to  the  merits  of  the  case. 
The  defense  to  this  stock  liability  is  that  the 
stock  subscribed  for  by  tne  appellee  was  in- 
crease stock,  and  that  there  was  no  power  In  the 
corporation  to  increase  its  capital.  In  TeoDes- 
see,  prior  to  1870,  all  charters  were  granted  by 
special  legislation.  8ucb  charters,  as  in  other 
states,  usually  defined  definitely  the  amount  of 
the  capital  stock  of  the  company,  or  fixed  a 
maximum  beyond  which  it  should  not  go. 
By  article  11.  §  8,  of  the  Tennessee  Consti- 
tution of  1870  it  is  provided  as  follows:  "No 
corporation  shall  be  created,  or  Its  powers 
Increased  or  diminished,  by  special  laws,  but 
the  general  assemblv  shall  provide  by  general 
laws  for  the  organization  of  all  corporations 
hereafter  created." 

The  "general  law"  under  which  the  South- 
ern Malleable  Iron  Company  was  organized 
was  approved  March  23.  1875.  and  is  chapter 
142  of  the  Acts  of  Tennessee  for  1876.  That 
act  prescribes  a  form  of  application  to  be  fol- 
lowed whenever  the  corporation  is  one  for  the 
purposes  of  profit,  and  that  the  general  pow- 
ers of  such  corporations  shall  be  those  pre- 
scribed by  §  5  of  the  act.  The  act  contains 
no  requirement  that  the  application  for  incor- 
poration shall  anywhere  state  the  amount  of 
the  capital  stock  proposed  to  be  invested  in  the 
business.  On  the  contrary,  the  only  provi- 
sion of  the  act  of  1875  touching  the  matter  of 
capital  stock  is  found  in  §  5,  where  it  is  8ald:| 
**The  corporation  may,  by  bylaws,  make 
regulations  concerning  the  subscription  for,  or 
transfer  of  stock;  fix  upon  the  amount  of  cap- 
ital to  be  invested  in  the  enterprise;  the  divi- 
sion of  the  same  into  shares;  the  time  required 
for  payment  thereof  by  subscribers  for  stock; 
the  amount  to  be  called  for  at  any  one  time.** 

Judge  Clark,  who  beard  this  case  in  the 
court  below,  was  of  opinion  that  this  power 
should  be  construed  as  authorizing  the  corpora- 
tion *'to  fix  only  the  original  or  initiatory  stock 
of  tbe  company.*'  and  that  this  corporation* 
having,  by  a  by-hiw,  settled  updn'*the  amoont 
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of  capital  to  be  invested  in  the  eDterprlse," 
-was  without  power  to  subsequently  increase 
this  capital  by  an  amendment  of  the  by  law. 
Se  was  further  of  opinion  tbat  the  fact  that 
Clliott,  by  virtue  of  this  new  stock,  became  a 
member  of  the  corporation,  a  director,  and  its 
president,  did  not  estop  him  from  deDyins:  the 
validity  of  the  new  stock,  although  creditors 
of  the  corporation  were  dependent  upon  its 
collection  for  the  satisfaction  of  claims  pre- 
sumably contracted  upon  the  faith  of  the  in- 
creased capital.    This  latter  conclusion  was 
grounded  upon  the  proposition  that,  where  the 
corporation  is  totally  without  power  to  increase 
its  stock,  the  void  act  of  increase  cannot  be 
adopted  or  ratified  or  the  subscriber  estopped 
in  favor  of  creditors.    8eoviUy.  Thayer,  105 
U.  S.  148.  26  L.  ed.  968.     That  changes  in  the 
amount  of  the  capital  stock  do  involve  changes 
in  organization,  and  in  the  relative  relation  of 
the  original  stockholders  towards  the  corpora- 
tion and  each  other,  is  very  evident.    That 
such  changes  cannot  occur  without  the  consent 
of  the  shareholders  affected  is  also  elementary. 
How  such  consent  is  to  be  given  depends  upon 
the  organic  law  of  the  corporation.    In  the 
absence  of  some  other  bindiog  provision  in  the 
Constitution,  that  consent  would  have  to  be 
unanimous.    But  if  the  stockholder  becomes 
such  under  a  charter  or  statutory  provision 
which  subjects  him,  by  the  action  of  the  direct- 
ors or  of  a  majority  of  the  members  of  the 
corporation,  to  the  liability  of  such  change  of 
relation  growing  out  of  an  increase  of  stock, 
he  cannot  complain.     He  has  so  contracted. 
Cook,  Slock  &  Stockholders,  §  280;  1  Thomp. 
Corp.  §  78;  Pay9on  v.  Withers,  6  Biss.  276; 
Payson  v.  Stoewr,  2  Dill.  427;  East  Tennfsses 
4it  y.  R.  Co,  V.  Oammon,  6  Sneed,  667;  Read 
V.  Memphis  Oayato  Oa$  Co.  9  Heisk.  545-558. 
In  the  case  last  cited,  where  a  large  increase  in 
the  capital  stock  had  been  authorized,  after 
the  defendant  in  error  had  become  a  subscrib- 
er, Judge  Nicholson,  referring  to  the  effect 
upon  the  relative  rights  of  original  subscribers, 
said:   "One  of    .     .    .    [the  terms  of  his  sub- 
scription] was  that  after  the  organization  the 
board  of  directors  would  have  the  power   .    .   . 
[under  the  charter]  to  increase  the  capital  stock 
from  time  to  time,    .    .    .    not  exceeding  one 
million  of  dollars.    But  [said  the  Judge]  such 
increase  of  the  capital  stock  could  work  no 
change  in  the  rights  or  liabilities  of  the  origi- 
nal subscribers,  for  the  reason  that  the  corpo- 
ration continues  to  be  the  same  entity,  and  for 
the  further  reason  that  it  was  part  of  the  con- 
tract of  the  original  subscribers  that  the  direct- 
ors should  have  the  power  to  increase  the 
capital  stock." 

Where  the  capital  b  fixed  in  the  charter, 
whether  the  charter  be  by  special  act  of  legis- 
lation, or  under  a  general  organization  statute, 
the  limit  so  settled  by  the  charter  itself  cannot 
be  exceeded  unless  authority  to  make  an  in- 
crease be  plainly  conferred  *in  the  charter  or 
by  statute.  Chicago  CityR.  Co,  v.  Allerion,  85 
U.  8.  18  Wall.  286,  21  L.  ed.  903:  2  Thomp. 
Corp.  §§  2076-2079;  Morawetz,  Priv.  Corp. 
8  454;  Beach,  Priv.  Corp.  §  468.  The  reason 
u  plain.  Where  the  amount  of  the  capital 
stock  is  definitely  fixed  by  the  charter  iteelf,  a 
departure  therefrom  would  be  to  alter  the  char- 
ter itself.    The  general  rule  that  the  powers  of 
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a  corporation  are  those  definitely  granted  and 
those  necessarily  implied  from  the  character 
of  the  business  it  ]&  authorized  to  carry  on  has 
application  to  any  change  of  the  authorized 
capital,  and  no  authority  to  alter  the  capital 
thus  defined  will  be  implied.  This  is  the  limit 
of  the  rule  against  the  power  to  increase  by 
implication,  as  laid  down  in  the  auihoritiea 
cited  above. 

Mr.  Morawetz  in  his  very  carefully  pre- 
pared text  states  the  priodple  thus:  **A  cor- 
poration has  no  implied  authority  to  alter  the 
amount  of  its  capital  stock,  where  the  charter 
has  definitely  fixed  the  capital  at  a  certain 
sum."    Morawetz.  Priv.  Corp.  §  484 

So  Mr.  Beach  says:  "It  is  well  settled  that  a' 
corporation  has  no  implied  authority,  either 
bv  resolution  of  the  shareholders  or  by  law,  to 
alter  the  amount  of  its  capital  stock  where  the 
charter  has  definitely  fixed  it  at  a  certain  sum." 
Beach,  Priv.  Corp.  §  468. 

The  cases  cited  in  support  of  the  text  of  both 
of  these  authors  are  all  cases  where  the  amount 
of  the  capital  was  definitely  fixed  in  the  con- 
stitution of  the  company.  "The  case  before  us 
is  that  of  an  incorporation  Under  a  general  law 
which  does  not  impose  any  limitation  what- 
ever upon  the  capital  which  incorporators  may 
venture  in  their  business.  Neither  does  it  re- 
quire that  the  corporators  shall  in  the  constat- 
ing instrument  state  what  their  capital  is  or  is 
to  be.  No  provision  is  made  for  any  registra- 
tion or  other  mode  of  publishing  the  amount 
of  the  capital  of  any  company  organized  under 
this  statute.  The  marked  distinction  between 
this  and  all  other  such  acts  to  which  attention 
has  l)een  called  lies  in  the  fact  that,  under  this 
law,  the  amount  of  the  capital  of  any  company 
formed  thereunder  constitutes  no  part  of  the 
organic  law,  but  is  distinctly  made  a  matter 
for  corporate  regulation,  and  relegated  to  the 
field  covered  by  that  branch  of  corporate  law 
constituting  the  by-laws  of  the  company.  A 
by  law  may  regulate  the  exercise  of  a  corpo- 
rate power,  but  it  cannot  enlarge  or  alter  the 
powers  conferred  by  the  charter  or  by  statute. 
A  by- law  in  its  nature  is  subject  to  amend- 
ment, alteration,  and  repeal.  It  cannot  destroy 
or  impair  a  right,  and  must  therefore  be  a  rea- 
sonable exercise  of  the  internal  management 
of  the  corporation.  Rights  may  vest  in  mem- 
bers or  others  under  a  by  law  which  cannot  be 
devested  by  subsequent  alteration.  A  bylaw 
is  a  subordinate  law.  It  must  not  conflict 
with  law,  constitutional,  statutory,  or  common, 
and  must  not  conflict  with  the  Constitution  of 
the  corporation  as  found  in  its  charter.  Sub- 
ject to  these  qualifications,  a  by-law  is  distin- 
guishable from  the  charter  of  the  corporation 
in  the  fact  that  it  is  subject  to  alteration.  These 
principles  are  primary,  and  need  no  support. 

If  a  corporation  is  given  power  to  determine 
upon  its  capital  stock  as  a  matter  of  internal 
regulation,  it  is  difficult  to  see  why  one  deter- 
mination is  the  exhaustion  of  the  power.  Any 
matter  which  is  the  proper  subject  of  regula- 
tion by  by  law  may  be  so  regulated  from  time 
to  time  as  the  corporate  interests  demand. 
The  right  to  alter  such  a  regulation  when  once 
made  may  involve  vested  rights,  and  for  that 
reason  be  inadmissible  without  consent  of  all 
affected.  But  the  right  to  alter  or  amend  a 
regulation  which  is  the  proper  subject  of  cor- 
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porate  legislfttion  throuji^h  by-law  must  depend 
upon  questions  wholly  foreign  to  those  in- 
volved by  the  assumption  of  powers  not  ex- 
pressly granted.  Hence  it  is  that  the  rule  in- 
voked against  an  implied  power  of  increaf>e 
where  the  amount  of  the  capital  is  definitely 
fixed  by  the  charter  or  the  statutory  articles  of 
incorporation  has  no  application  where  the 
power  to  determine  upon  the  capital  to  be  en- 
gaged is  made  one  of  the  matters  for  internal 
regulation  by  by-law. 

But  it  is  said  that*  in  Tennessee  there  was  a 
well  settled,  definite,  public  policy,  which  for- 
bids the  granting  of  an  unlimited  power  of  in- 
creasing the  capital  of  such  artificial  creations. 
This  public  policy  is  supposed  to  be  indicated 
bv  what  is  said  in  reference  to  old  legislative 
charters,  wherein  it  is  said  was  always  found  a 
definite  amount  of  capital.  Whether  this  is  so 
or  not  may  be  matter  of  dispute.  But,  assum- 
ing it  to  be  so,  we  find  by  the  19th  section  of 
this  act  of  1875  a  very  marked  departure  from 
any  former  policy  in  respect  to  the  increase  of 
the  capital  of  such  old  legislative  charters. 
That  section  provides  "that  any  corporation 
heretofore  chartered  by  an  act  of  the  general  as- 
sembly which  may  desire  to  change  its  name, 
increase  its  capital  stock,  or  obtain  any  powers 
granted  by  this  act.  shall  have  the  right  to  do 
so,  by  the  board  of  directors  of  said  corpora- 
tion copying  such  amendment  and  makinir  an 
application,    etc.    Then  follows  a  form  of  ap- 

glication  and  a  direction  that,  when  the  same 
as  been  acknowledged,  probated,  and  filed 
with  the  secretary  of  state  in  the  manner  pro- 
vided for  articles  of  original  Incorporation,  the 
desired  amendment  shall  becQme  ivio  facto  a 
part  of  such  old  charter.  The  whole  matter  is 
set  in  motion  by  the  directors,  and  no  one  may 
deny  or  question  the  granting  of  the  powers 
thus  applied  for.  By  the  subsequent  act  of 
1888,  being  chapter  163  of  the  Acts  of  1883.  this 
same  easy  mode  of  increasing  capital  stock  is 
extended  to  corporations  theretofore  created 
under  the  general  act  of  January  80, 1871,  which 
gave  to  chancerv  courts  the  power  to  organize 
corporations,  ^ow.  whether  g  19  of  the  act  of 
1875  and  the  act  of  1888  be  construed  as  working 
an  increase  of  capital  stock  by  the  mere  applica- 
tion of  the  directors,  or  as  merely  conferring  a 
power  of  increase  to  be  subsequently  exercised 
by  the  members  of  the  corporation  to  be 
affected,  we  shall  not  stop  to  consider.  In  one 
event  the  directors  alone  would  be  able  to  in- 
crcHse  the  stock  of  anv  such  company  to  any 
extent  they  saw  fit.  tJpon  the  other  construc- 
tion the  applying  corporation,  acting  alone 
through  its  directors,  would  obtain  an  un- 
limited right  of  increasing  its  capital  stock, 
whenever  the  members  chose  to  exercise  it. 
It  is  thus  very  evident  that,  when  this  act 
was  passed,  there  was  no  definite  legislative 
policy  prohibiting  the  granting  of  a  right 
to  increase  the  capital  of  such  companies, 
to  be  exercised  at  the  will  of  the  corporation 
concerned.  The  liberality  of  the  legislature  in 
this  respect  towards  these  old  legislative  irre- 
pealable  charters  would  not  lead  us  to  expect 
any  less  liberality  towards  the  new  brood  of 
corporations  anticipated  under  the  legislation 
then  in  hand,  especially  as  the  same  act  re- 
served the  right  to  repeal,  alter,  or-amend  the 
law    under    which    they  were   to   organize. 
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Neither  does  the  power  to  increase  impl^  or  io- 
volve  the  power  of  decrease.    Very  dilTereot 
questions  of  public  policy  are  involved  by  a 
power  of  diminishing  capital  invested  io  »ucb 
companies.    The  rights  uf  credttorB  would  be 
affected  by  a  decrease.    Their  rights  are  not 
injuriously  involved  by  an  increase.     To  de- 
crease the  capital  of  such  a  company  would  be, 
in  most  cases,  to  withdraw  capital  pledged  to 
the  fortunes  of  the  adventure.    These  reasonf 
have  led  the  courts  with  great  unanimity  to 
hold  that  the  power  of  increasine  the  capital 
does  not  involve  or  imply  the  power  to  de- 
crease.    Sutherland  v.  Oleott,  95  N.  T.   94; 
Moses  V.  Oooee  Bank,  1  Lea,  898-406;  Drtrii- 
toich  Patent  Salt  Co.  v.  Ovrton,  L.  R  8  Exch. 
85-42:  Seignouret  v.  Hams  Ins,  Co.  24  Fed.  Kepi 
882:  Spelling,   Priv.   Corp.  §  770;    Smith  v. 
Goldsworihy,  4  Q.   B.  430;  Cook.   Stock   A 
Stockholders,  §  281;  Morawetz,  Priv.  Corp. 
§  484.    That  an  increase  in  the  capital  stock  goes 
to  the  very  foundation  of  the  organization,  and 
changes  the  relation  between  original  subscrib- 
ers and  the  corporation,  must  be  admitted.    It 
furnishes  a  oonsideratioa  which  might  move 
the  legislative  authority  to  withhold  or  regu- 
late the  power.    But  in  the  laat  analysis  this  is 
a  matter  which  affects  members  alone.     If  they 
become  such,  subject  to  auch  changes,  they 
cannot   complain.     No   question    oi    public 
policy  is  involved  by  this  consideration.     Un- 
der this  act,  the  power  of  increase  is  veated  in 
the  whole  corporation  to  be  exercised  by  the 
shareholders.    Under  such  a  power,  the  direct- 
ors alone  cannot  authorize  an  increase.     Chi- 
eago  City  R.  Co.  v.  AUerton,  85  U.  8.  18  Wall. 
288,  21  L.  ed.  902;  Kidman  v.  Bowman.  58  IIL 
444,  11   Am.  Rep.  90;  Brioe,  Ultra  Vires,  8d 
Enff.  ed.  280. 

These  considerations  lead  us  to  the  conclu- 
sion that  where,  by  its  constitution  a  cor- 
poration is  given  power  to  fix  upon  the 
amount  of  capital  stock  to  be  engaged  in  its 
business  by  by- laws,  an  increase  of  capital  1^ 
an  amendment  of  the  by-laws  is  valid,  and  a 
subscriber  bound.  The  case  is  like  that  of  a 
corporation  whose  capital,  by  charter  provi- 
sions, is  limited  by  a  maximum  named  therein. 
In  such  a  case  an  increase  is  valid,  pro- 
vided it  does  not  exceed  the  charter  limit 
Brice,  Ultra  Vires,  8d  Eng.  ed.  280;  Gray  v. 
Portland  Bank,  8  Mass.  864,  8  Am.  Dec.  156; 
Somerset  dt  K.  R,  Co.  v.  Cushing,  45  Me.  524- 
582;  Cook,  Stock  &  Stockholders,  ^  281.  This 
question  has  not  been  decided  by  the  supreme 
court  of  Tennessee.  The  question  was  mooted 
in  Cartwright  v.  Dickinson,  88  Tenn.  476-487, 
7  L.  R.  A.  706.  but  expressly  reserved. 

The  case  of  Grangers^  Life  A  Health  Ins,  Co. 
V.  Kamper,  78  Ala.  825,  has  been  much  relied 
upon  by  appellee.  It  is  not  la  point.  The 
Alabama  law  required  that  the  constating  in- 
strument should  state  the  amount  of  capital 
proposed  to  be  employed.  This  became  a  def- 
inite sum  stated  in  the  charter.  The  fact  that 
the  application  also  stated  that  the  sum  named 
was  subject  to  increase  was  a  nullity.  It  was 
an  unauthorized  power  injected  into  the  appli- 
cation. The  Tennessee  statute  contains,  as  we 
have  already  stated,  no  requirement  that  the 
application  shall  fix  the  amount  of  the  capital. 

Tnis  brings  us  to  the  Tennessee  act  of  March 
27  1863,  being  chapter  168  of  the  Acts  of  1888. 
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Tbat  act  H  as  followa:  "That  nnj  persons  or- 
ganized as  a  corporation  under  a  charter  giant  ed 
hy  a  chancery  court  of  this  state,  or  under  the 
Acts  of  1875,  chapter  142,  approved  March  28^ 
1875,  who  may  desire  to,  to  change  the  name 
of  such  corporation,  increase  its  capital  stock, 
or  obtain  any  power  granted  by  the  act  entitled 
*An  Act  to  Provide  for  the  Organization  of 
Corporations,'  approved  March  28,  1875,  shall 
have  the  right  to  do  so  under  and  in  the 
manner  provided  by  g  19  of  said  act,  which 
provides  for  the  anoendment  of  charters  granted 
by  the  legislature,  and  with  the  like  effect  as 
therein  provided:  provided,  that  this  act  shall 
in  no  way  apply  to  or  affect  corporations  where 
suits  have  already  been  brought  to  declare  their 
charters  void,  and  shall  have  no  effect  on  any 
kind  of  litigation  or  suits  now  pending  against 
such  corporation,  for  any  purpose." 

This  it  is  urged  is  a  repeal  by  implication  of 
the  provision  in  the  act  of  1876  which  we  con- 
strue as  permitting  an  increase  of  stock 
through  corporate  action  of  stockholders. 
This  act  deals  with  two  distinct  classes  of  cor- 
porations,— those  organized  under  the  act  of 
January  80,  1871,  authorizing  chancery  courts 
to  organize  corporations  with  the  powers  con- 
ferred by  the  act,  and  those  organized  under 
the  act  of  1875.  The  language  of  the  act  is 
general,  but  it  is  manifest  that  some  of  the  sub- 
jects with  which  it  deals  relate  to  but  one  of 
the  two  classes  of  corporations,  while  others 
are  common  to  both.  Thus,  it  is  provided 
tbat  persons  organized  under  either  of  the  two 
general  laws  referred  to,  *'who  may  desire  to," 
ibay  have  three  distinct  privileges.  First, 
they  may  change  the  name  of  tbe  corpora- 
tion. Second,  they  may  increase  the  capital 
stock  of  the  corporation,  or  obtain  the  power 
to  increase  the  capital  stock,  as  these  words 
may  be  construed.  Third,  they  may  obtain 
tbe  powers  granted  by  the  act  of  1875.  The 
words  of  the  act  in  furtherance  of  the  inten- 
tion must  be  taken  distributively,  reddendo  iin- 
gnla  $inguli$.  They  should  be  applied  to  the 
subject-matter  to  which  they  relate,  as  indi- 
cated by  the  context  Sutherland,  Stat.  Const. 
$  282.  * 'Persons  organized  as  a  corporation 
under"  the  act  of  1675  cannot  possibly  wish  to 
obiain  the  powers  with  which  they  are  already 
vested.  This  provision  must  therefore  be  re- 
ferred to  corporations  not  organized  under  the 
act  of  1875.  This  principle  of  construction, 
being  clearly  applicable  to  this  act,  may  be 
properly  applied  to  so  much  of  the  act  as  re- 
fers to  the  subject  of  an  increase  of  capital 
stock.  If  this  act  be  construed  as  one  by  which 
the  power  to  increase  capital  stock  is  to  be 
obtained  by  such  an  amendment,  to  be  exer- 
cised by  the  members  of  tbe  corporation,  then 
tbe  power  already  existed,  and  these  words 
shonld  be  referred  to  the  other  clasaof  corpora- 
tions where  the  power  did  not  exist.  The 
power  to  change  the  corporate  name  did  not 
exist  under  either  class  of  articles  of  associa- 
tion. This  part  of  the  act  may  therefore  be 
regarded  as  applicable  to  both  classes  of  cor- 
porations. 

The  act  of  1883  contains  no  repealing  clause, 
and  the  argument  for  repeal  of  the  power  of 
increase  by  by-law,  which  we  find  in  §  5 
of  the  act  of  1875,  has  no  basis,  if  the 
rule  of  construction  we  have  applied  be  sound. 
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But  if  the  maxim.  Reddendo  eingvla  iingulie, 
has  no  proper  application,  and  all  the  provi- 
sions of  the  act  be  held  as  intended  to  apply 
to  corporations  organized  under  the  act  of  1875. 
then  there  is  no  room  for  an  implied  repeal  of 
that  power,  if  the  act  of  1888  be  construed  as 
conferring  on  tb6  directors  the  power  to  in- 
crease the  capital  by  simply  making  the  appli- 
cation prescribed.  Such  a  power  of  increase 
by  action  of  the  directors  would  not  be  neces- 
sarily inootisistent  with  the  power  of  increas- 
ing by  action  of  the  shareholders  through  by- 
law. The  whole  subject  would  not  be  covered 
by  the  new  act.  Repeals  by  implication  are 
not  favored,  and  will  not  be  presumed  if  tbe 
two  acts  can  stand  together.  Repugnancy  in 
principle  merely  is  not  enough  to  work  a  re- 
peal, unless  it  is  clear  that  the  new  legislation 
is  intended  to  cover  the  whole  field.  Suther- 
land, Stat.  Const.  %  137;  CaU  v.  StaU,  8 
Sneed,  120;  Dvtham  v.  btaU,  89  Tenn.  728 
et  $eg.  On  the  other  hand,  if  the  act  be  con- 
strued as  a  method  by  which  corporations  not 
having  the  power  of  increasing  capital  may 
obtain'^the  power,  then  the  inclusion  of  corpo- 
rations organized  under  the  act  of  1875,  among 
those  intended  as  beneficiaries,  would  not  re- 
peal a  power  already  existing,  there  being  no 
difference  in  limitation  or  method  between  the 
existing  power  and  that  to  be  obtained  by  ap- 
plying for  the  amendment.  So  far  as  that  act 
may  be  regarded  as  a  legislative  opinion  that 
the  power  did  not  exist  under  the  act  of  1875, 
such  opinion,  though  entitled  to  some  consider- 
ation, would  not  be  of  any  considerable  weight, 
and  is  offset  by  a  contrary  opinion  evidenced 
by  the  repeal  of  the  act  by  the  act  of  April  7, 
1898  (Tenn.  Acts  1898,  p.  299,  chap.  146),  and 
the  substitution  of  no  other  mode  of  increas- 
ing capital.  This  express  repeal  would  leave 
no  mode  by  which  such  companies  might  law- 
fully increase  their  capital  stock,  unless  the 
power  existed  under  tbe  act  of  1875,— a  con- 
dition of  things  which  we  cannot  assume  the 
legislature  to  deliberately  intend  in  view  of  the 
legislative  history  of  this  subject. 

Another  objection  to  a  decree  against  the  ap- 
pellee remains  to  be  considered.  The  8th  section 
of  the  revenue  act  of  September  18, 1891,  provid- 
ed, among  other  things,  tbat  every  corporation 
increasing  its  capital  should  pay  a  certain  priv- 
ilege tax  upon  the  increase;  *'and  no  such  cor- 
poration, joint  stock  company,  or  association 
shall  have  or  exercise  any  corporate  powers  un- 
til the  said  tax  shall  have  been  paid.  And  the 
secretary  of  state  shall  not  file  or  record  any 
charter,  certificate  of  incorporation,  or  articles 
of  association,  or  certify  or  give  any  certificate 
to  any  corporation,  joint-stock  company,  or  as- 
sociation until  the  foregoing  tax  has  been  paid; 
and  no  such  company,  incorporated  by  any 
special  act  of  the  legislature,  shall  go  into  oper- 
ation, or  exercise  any  corporate  powers  or 
privileges,  until  said  tax  has  been  paid." 
There  are  several  answers  to  this: 

First.  It  does  not  appear  that  this  tax  has 
not  been  paid.  The  court  will  not  presume 
that  this  tax  law  has  been  violated,  but  will,  on 
tbe  contraiT,  presume  that  the  law  has  been 
complied  with.  Taung  v.  South  Tredegar  Iron 
Co,  85  Tenn.  189. 

Second.  This  defense  is  not  open  to  the  ap> 
pellee.    If  the  corporation  had  the  oower  to  in- 
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crease  its  stock,  the  failure  to  pay  this  tax  is  a 
mere  irregularity,  against  which  the  appellee, 
by  his  acceptance  of  the  stock  and  his  taking  the 
otHceof  president  by  virtue  alone  of  his  stock, 
has  estopped  himself.  The  case  in  this  aspect 
falls  under  the  cases  of  Handley  v.  Stviz,  139 
U.  8.  417.  85  L.  ed.  337,  and*  Veeder  v.  MvdgeU, 
95  N.  Y.  295.  That  this  increase  was  made 
by  a  resolution  of  the  stockholders  clearly  ap- 
pears. A  bylaw  is  nothing  more  nor  less 
than  a  resolution  of  the  members  of  the  incor- 
poration. This  resolution  was  unanimously 
passed.  Elliott  claimed  a  credit  for  $8,012.50, 
for  a  patent  right  assigned  to  the  company  in 
part  payment  on  his  stock.  This  arrangement 
was  made  as  a  means  of  letting  Elliott  have  the 
stock  at  less  than  par,  its  capital  having  been 
impaired  by  losses,  so  that  its  actual  value  was 
less  than  76  per  cent  of  its  par  value.  The 
difficulty  to  be  met  was  not  that  increase  stock 
might  not  in  eood  faith  be  sold  at  less  than 
par,  but  in  the  fact  that  the  by-law  authorizing 
the  increase  required  the  new  stock  to  be  sold 
at  par.  Elliott  made  the  transfer  of  this  pa- 
tent right  on  July  6,  1892,  and  on  January  81, 
1898,  the  directors  passed  a  resolution  in  the 
following  words:  "Resolved,  that  for  and 
In  consideration  of  the  sum  of  $1.00.  the  right 
transferred  to  this  companv  by  J.  M.  Elliott, 
Jr.,  for  the  manufacture  of  his  vertical  hook 
coupler,  be,  and  is  hereby,  transferred  back  to 
him.  All  riffhts  by  this  transfer  are  released 
and  conveyed  back  to  him,  the  same  as  though 


said  transfer  made  on  the  6th  day  of  Joly,  1802. 
had  not  been  made." 

The  arrangement  by  which  this  patebt  right 
was  to  be  taken  at  the  price  fixed  was  for  th9 
purpose  of  evading  the  condition  prescribed  by 
the  shareholders,  namely,  that  the  increase 
stock  should  be  sold  at  par.  This  seems  to 
have  been  known  to  Elliot.  The  resolution 
by  which  he  reacquired  the  patent,  at  the 
nominal  sum  of  $1 ,  must  be  construed  either 
as  a  rescission  of  the  agreement  for  the  pur- 
chase of  his  patent,  or  as  but  a  part  of  the 
original  illegal  scheme  by  which  the  limita- 
tion upon  the  power  of  the  directors  to  sell 
the  new  stock  at  less  than  par  was  to  be  evaded. 
In  either  event,  the  appellee  is  not  entitled  to 
the  credit,  it  not  appearing  that  the  patent 
was  of  any  value  to  the  corporation  while  it 
held  the  title.  The  subsequent 'agreement  of 
the  receivers  to  allow  this  credit  was  a  mere 
proposed  compromise  settlement,  and  never 
carried  out,  the  appellee  refusing  to  pay  the 
balance  due  upon  obtaining  such  credit  or  to 
give  his  notes  therefor. 

The  decree  mvet  be  revened  and  remanded, 
with  direction  to  enter  a  decree  against  appellee 
for  $6,997.82,  with  interest  from  the  filing  of 
the  petition  of  the  receivers.  The  appellee  will 
pay  the  costs  of  this  court  and  cost  under  the 
petition  in  the  court  below. 

Rehearing  denied. 
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CONSOLIDATED   COAL   COMPANY   of 
St  Louis,  Appt,, 

V. 

Joshua  S.  PEERS  et  al 

(U6I11.861J 

1  •  It  Is  not  proper  to  strike  m  plea  from 
the  files  because  it  is  insufficient  In  substunoe 
or  form,  but  the  remedy  in  such  case  Is  by  de- 
murrer. 

8.   A  presumption  aipainst  the  pleader 

as  to  the  contents  of  an  Instrument  will  arise 
when  he  bases  a  claim  upon  it  without  settiofr  it 
forth  in  hoBc  verba  or  making  averments  which 
definitely  show  its  contents. 

8*  A  privity  of  estate  between  a  lessor 
and  an  assin^nee  of  the  term  renders  the  as- 
signee liable  for  breaches  of  any  express  cove- 
nants of  the  lease  runoinir  with  the  land  or  term 
if  they  occur  while  such  privity  continues  to  ex- 
ist. 

4«  A  question  of  res  Judicata  cannot  be 
raised  on  appeal  when  it  is  not  presented 
by  the  record. 

S.  A  provision  that  an  assinee  of  a 
lease  takes  it  **subject  to  tne  ag^ree- 
ments  In  the  lease**  does  not  impose  a  personal 
contractual  obligation  on  the  aaeignee. 

NOTB.— Ab  to  the  liability  of  an  assignee  of  a 
leasehold  for  rent,  see  BonetU  v.  Treat  (Cal.)  U  L. 
R.  A.  151,  and  nouL 
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6.  Tbe  exclusion  of  ''the  agreements  of 
the  lessee*'  from  a  covenant  against  encum- 
brances in  an  assignment  of  a  lease  does  not  im< 
pose  a  personal  liability  upon  the  assignee  to 
perform  such  agreements,  but  leaves  them  in 
statu  iiuo, 

(PhOUpe,  J.«  dissents.) 

(November  11, 1898J 

APPEAL  by  defendant  from  a  Judgment  of 
the  Appellate  Ck>urt,  Fourth  District,  af- 
firming a  judgment  of  the  Circuit  Court  for 
Madison  County  in  favor  of  plaintiffs  in  an 
action  brought  to  recover  the  rent  due  under  a 
mining  lease.    Retened. 

Statement  by  Baker,  J.: 

This  suit  originated  in  the  Madison  circuit 
court.  The  declaration  is  in  assumpsit,  and 
charges,  in  substance,  that  on  December  17, 
1870,  Joshua  S.  Peers  s^  a/.,  the  plaintiffs  (ap- 
pellees here),  were  the  owners  of  coal  under> 
lying  certain  described  lands,  and  by  a  lease 
in  writing  and  under  seal  lessed  to  the  Abbey 
Coal  &  Mining  Company,  for  the  term  of 
twenty  >flve  years,  the  sole  and  exclusive  right 
of  mining  and  operating  in  coal  on  said  lands, 
in  consideration  whereof  the  lessee,  said  Abbey 
Coal  «&  Mining  Company,  agreed,  among  other 
stated  things,  to  pay  appellees  a  minimum  rent 
of  $1,200  a  year;  that  said  Abbey  Company 
sunk  a  shaft,  and  operated  a  mine  until  Au- 
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mat  11,  1886,  when,  by  Its  deed  of  that  date, 
ft  granted,   bargained,  sold,  assi^ed,  trans 
ferred,  and  set  over  to  the  Consolidated  Coal 
Company  of  St.  Louis,  defendant,  the  coal  un- 
derlying said  tracts  of  land,  together  with  all 
the  rights,  privileges,  and  appartenances  there- 
unto appertaining  or  belonging,  as  the  same 
^vere  assured  by  said  lease,  and  subject  to  the 
agreements  therein  mentioned  to  be  performed 
by  said  lessee,  and  ther^by  covenanted  and 
atrreed  to  and  with  the  defendant  that  it  was 
seised  of  a  perfect  title  to  the  property  thereby 
conveyed,  and  that  the  same  was  free  from 
all  other  and  prior  encumbrances,  except  those 
above  specifically  mentioned,  and  that  it  would 
warrant  and  defend  the  same  to  the  defendant 
and  to  its  successors;  that  the  defendant  took 
possession  of  the  property  by  said  deed  con- 
veyed to  it,  and  from  thence  until  the  com- 
mencement of  this  suit  has  had  the  use.  control, 
and  enjoyment  thereof,  without  molestation, 
interference,  or  hindrance  on  the  part  of  the 
plaintiff,  and  during  that  time,  to  wit,  from 
the  20th  day  of  September.  1891,  until  the 90th 
day  of  Sepiember,  1894,  there  accrued  to  them, 
under  and  by  virtue  of  the  provisions  of  said 
lease,  for  and  on  account  of  royally  guaranteed, 
the  sum  of  $3,600,  which  has  not  been  paid. 
The  declaration  then   avers,  in  substance:  By 
means  whereof  the  defendant  has  become  lia 
ble  to  pay  to  the  plaintiffs  the  said  sum  of 
$3,600.  according  to  the  terms  and  effect  of  the 
provisions  of  said  lease  and  of  Faid  deed;  and. 
being  so  liable,  etc.,  undertook  and  promised, 
etc.    To  this  declaration  the  followine  plea 
was  filed:    *'And  now  comes  the  said  defend 
ant,  by  Charles  W.  Thomas,  its  attorney,  and 
for  a  plea  in  this  behalf  says  actio  nan,  becau^se 
It  says  that  on  the  28tb  day  of  November,  a.  d. 
18^7,  it,  the  said  defendant,  by  its  instrument 
in  writing  of  that  date  under  its  corpornte  seal, 
did  assign  and  set  over  to  one  Jacob  Lasurs, 
of  said  county,  the  lease  in   the  declaration 
mentioned  as  having  been  made  and  executed 
by  plaintiffs,  and  all  the  leasehold  interest  and 
estate  thereby  conve^'ed,  and  did  put  the  said 
Lasurs  into  possessiou  of  the  mine  and  prem- 
ises in  said  lease  described,  by  virtue  whereof 
aaid  Lasurs  became,  and  since  said  time  hath 
been,  the  sole  lessee  of  said  mine  and  premises 
ander  said  lease,  without  this:    That  the  de- 
fendant has  had  the  use,  control,  and  enjoy- 
ment of  the  said  mine  and  premises  from,  to 
wit,  the  20th  day  of  September,  a.  d.  1891,  to 
the  20th  day  of  September,  a.  d.  1894.  as  is  by 
the  said  declaration  supposed,  and  this  the  de- 
fendant is  ready  to  verify;  wherefore,"  etc. 
Thereupon  the  plaintiffs  moved  the  court  to 
strike  said  plea  from  the  files  "for  the  follow- 
ing reasons,  to  wit:    Because  said  plea  does 
not  answer  the  declarHtion,  and  presents  an 
immaterial    issue."    The  court  allowed   aaid 
motion,  and  ordered  that  the  plea  be  stricken 
from  the  files,  and  rendered  judgment  by  vil 
dieit  for  want  of  a  plea,  and  had  the  plaintiffs' 
damages  assessed  by  a  jury,  and  rendered  final 
ludgment  for  the  $3,600  damages  so  assessed. 
To  these  several  actions  and  proceedings  of  the 
court  and  to  the  rendition  of  judgment  the 
defendant  excepted.  *  Upon  an  appeal  to  the 
appellate  court  the  judgment  was  affirmed. 
This  further  appeal  was  then  taken. 
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Mr.  Charles  W.  Thomast  for  appellant: 

An  assignee  of  a  lessee  may  destroy  all  priv- 
ity of  estate  between  himself  and  the  lessor 
by  assign! Dg  over. 

Taylor,  Land.  &  T.  §  462;  Washington 
Natural  Oat  Go,  v.  Johnson,  128  Pa.  676.  10 
Am.  St.  Rep.  658,  and  note;  Johnson  v.  Sher- 
man, 16  Cal.  287,  76  Am.  Dec.  481;  Johnson  v. 
Bates,  16  Jones  4b  S.  180;  Tate  v.  MeCormick, 
28  Hun,  218;  Chifds  v.  Clark,  8  Barb  Ch.  62, 
49  Am.  Dec.  164;  Taylor  v.  Shum,  1  Bos.  <& 
P.  23;  Babcoek  v.  SeaviOe,  66  III.  461. 

The  words  "to  be  performed  by  said  lessee" 
are  merely  descriptive  of  the  agreements,  and 
the  phrase  means  simply,  ''subject  to  the  agree- 
ments pf  the  lessee  therein  mentioned." 

Where  the  lessee  assigned  his  interest  in  de- 
mised prejnises,  by  an  indenture  executed  by 
both  parties,  ^subject  to  the  payment  of  rent, 
and  the  performance  of  the  covenants  and 
agreements  reserved  and  contained  in  the  or- 
iginal lease,"  it  was  held  that  the  lessee  could 
not  maintain  an  action  of  covenant  against  the 
assignee  in  respect  to  such  breach,  the  words 
''subject  to  the  payment  of  rent,"  etc.,  being 
words  of  qunlification,  and  not  of  contract. 

2  Taylor,  Land.  &  T.  §  464;  Walker  v.  Phy- 
sick,  5  ra.  193;  Wolveridge  v.  i^teward,  8  Moore 
&  S.  581;  Sfj-ton  V.  Chicago  Storage  Co.  129  111. 
318:  Comstock  v.  HilL  37  111.  642;  Hammer  v. 
Johnson,  44111.  193;  Fowler  v.  Fay,  62  III.  376; 
Barker  v.  International  Bank,  80  III.  96;  Dev- 
lin, Deeds,  §  1067;  Stebbins  v.  MaU,  29  Barb. 
524. 

The  want  of  a  warranty  in  such  cases  is  equiv- 
alent to  an  agreement  between  the  parties  that 
the  land  conveyed  shall  remain  subject  to  the 
encumbrance,  and  that  if  the  grantee  chooses  to 
pay  the  encumbrance  he  msy,  otherwise  not. 

Comstock  V.  HiU,  87  111.  648;  Fowler  v.  Fay, 
62  III.  375. 

Meisrs.    John    G.    Irwin    and    W.    H* 
» for  appellees. 


Baker,  J.,  delivered  the  opinion  of  the 

court: 

There  are  some  circumstances  under  which 
the  court  msy  properly  strike  a  plea  from  the 
files,  and  this  even  when  it  presents  a  good  de- 
fense to  the  action;  and  therefore,  when  the  rec- 
ord does  not  show  upon  what  ground  the  action 
of  the  court  was  based,  it  will  be  presumed  in 
favor  of  the  ruling  of  the  court,  that  sufiicient 
cause  to  justify  Its  action  was  made  to  appear. 
Fanning  v.  RusseV,  81  111.  398.  Here,  bow- 
ever,  the  motion  and  the  proceedings  had 
thereon  are  preserved  in  a  bill  of  exceptions, 
and  it  is  thereby  shown  that  the  plea  was 
stricken  from  the  files,  and  judgment  by  vil 
dicit  rendered,  because,  in  the  opinion  of  tha 
circuit  court,  said  plea  does  not  answer  the 
declaration,  and  presents  an  immaterial  issue. 
It  has  been  held  by  this  court  In  several  cases 
that  if  a  plea  is  insufficient  in  substance  or 
form,  the  only  mode  of  taking  advantage  of 
the  defect  is  by  demurrer,  and  that  it  is  im- 
proper to  strike  the  plea  from  the  files.  Oms 
V.  Cook,  81  111.  238;  Johnson  v.  Freeport 
d  M.  River  R.  Co.  Ill  III.  418.  To  sub- 
stitute  a  motion  to  strike  a  pleading  from  the 
files  in  place  of  a  demurrer  to  such  pleading 
is  to  abrogate  the  rules  of  common  law  per- 
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taiDin£  to  pleading  and  practice,  aod  to  intro- 
duce a  new  and  dangerous  rule  of  procedure, 
and  one  that  would  tend  to  deprive  parties  liti- 
gant of  the  statutory  riebt  of  amendment. 
MiieJieotk  v.  UaigJit.'t  111.  604;  McClure  v. 
WiUiafM,  65  HI.  890;  and  Burlingame  v.  Tnr- 
Tier,  2  III  688,  cited  by  appellees,  have  refer- 
ence only  to  cases  where  Immaterial  issues  have 
in  fact  been  formed,  not  to  a  case  where  issue 
of  fact  haalnot  been  ioined  upon  the  pleading 
which  is  supposed  to  be  immaterial.  In  a  case 
such  as  that  last  mentioned,  a  demurrer  is  the 
proper  tool  to  work  with,  whereas,  after  im- 
material Issues  have  been  formed,  there  is  no 
place  for  a  demurrer,  and  such  issues  may  be 
stricken  from  the  files  and  a  repleader  a  warcied, 
or  Judgment  nil  dioit  rendered,  or  if  after  ver- 
dict, and  in  a  very  clear  case,  judgment  non 
obstante  veredicto  given.  The  matter  of  the  ap- 
peal herein  has  been  discussed  before  us  just 
as  if  a  demurrer  had  been  interposed  to  the 
plea,  and  sustained.  Since  this  is  so,  and  since 
the  court  below  decided  the  case  upon  that 
theory,  we  deem  it  advisable  to  overlook  the 
mere  error  of  practice  indicated,  and  dispose  of 
the  appeal  upon  the  footing  upon  which  counsel 
have  submitted  it.  The  declaration  alleges  the 
leasing  of  the  premises  to  the  Abbey  Coal  & 
Mining  Company  for  the  term  of  twenty-five 
years,  and  the  covenant  of  that  company  to 
pay  an  annual  royalty  of  at  least  $1,200;  the 
entry  of  that  company  on  the  demised  premises, 
the  opening  of  the  mine  thereon,  and  the  opera- 
tion of  the  same  by  it  until  August  11,  1886; 
the  assignment  by  it,  at  that  date,  by  deed,  of 
the  lease  and  demised  property  to  appellant; 
and  that  the  appellant  ''thereupon  took  posses- 
sion of  the  property  by  said  deed  conveyed  to  it, 
and  from  thence  until  the  commencement  of 
this  suit  has  had  the  use,  control,  and  enjoy- 
ment thereof."  etc.;  and  that  during  that  time 
there  accrued  to  appellees,  under  and  by  virtue 
of  the  provisions  of  the  lease,  guaranteed 
royalties  from  September  20,  1891,  until  Sep- 
tember 20,  1894,  amounting  to  $8,600,  which 
have  not  been  paid.  Where  there  are  express 
covenants  in  a  lease  which  runs  with  the  land, 
such  as  to  pay  rent,  the  lessee  is  bound  to  their 
performance  by  reason  of  his  being  both  in 
privity  of  contract  and  privity  of  estate  with 
the  lessor;  and  the  privity  of  contract  continues 
to  the  end  of  the  term,  but  by  an  assignment 
of  the  term  he  terminates  the  privity  of  estate. 
Between  the  lessor  and  the  assignee  of  the  term 
there  is  privity  of  estate,  and  by  reason  of  such 
privity  the  assignee  is  liable  for  breaches  of 
any  express  covenant  of  the  lease  which  runs 
with  the  land  or  term,  and  which  occurs  while 
such  privity  continues  to  exist.  Tested  by 
these  well  settled  rules,  the  declaration  states 
a  good  cause  of  action  against  appellant  for  the 
rents  or  royalties  for  which  suit  is  brought. 

If  we  assume  that  the  only  valid  cause  of 
action  against  appellant  that  is  set  up  in  the 
declaration  Is  that  which  we  have  mentioned 
and  which  has  for  its  basis  privity  of  estate, 
then  it  necessarily  follows  that  the  plea  that 
was  interposed  by  appellant  is  not  justly  sub- 
ject to  the  charges  brought  against  it  of  not 
answering  the  declaration,  and  of  presenting  an 
Immaterial  issue,  but  that,  on  the  contrary,  it 
presents  a  complete  legal  defense  to  the  suit. 
The  plea  impliedly  admits  the  making  of  the 
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lease  wherein  appellees  were  lessors  and  the 
Abbey  Coal  &  Mining  Company  the  lessee; 
the  covenant  of  said  lessee  to  pay  the  stated 
rents  or  royalties;  the  assignment  by  said  lessee, 
by  its  deed  of  August  11,  1886,  of  the  lease  and 
demised  premises  to  it,  the  defendant,  and  that 
it  thereupon  took  possession  of  the  mine  and 
property;  and  pleads  by  way  of  defense  to  the 
action  that  it,  the  defendant,  on  November  28, 
1887,  by  its  instrument  in  writing  of  that  date, 
under  its  corporate  seal,  did  assign  and  set 
over  to  one  Jacob  Lasurs  the  lease  and  all  the 
leasehold  interest  and  estate,  and  did  put  said 
Lasurs  into  possession  of  the  mine  and  prem- 
ises described  in  the  lease;  and  concludes  by 
traversing  the  fact  alleging  in  the  declaratioo 
that  it,  the  defendant,  had  tneuse,  control,  and 
enjoyment  of  the  premises  from  September  20, 
1891.  to  September  20,  1894.  The  rule  is  that, 
as  the  liability  of  the  assignee  grows  out  off 
privity  of  estate,  and  that  only,  it  ceases  when 
that  privily  ceases  to  exist;  and  each  successive 
assignee  is  liable  for  only  such  breaches  of  cov- 
enant as  occur  while  there  is  privity  of  estate 
between  him  and  the  lessor.  Sexton  y.  Chicago 
Storage  Co.  129  111.  818:  Washington  Natural 
Gaa  Co,  v.  Johnson,  123  Pa.  576;  2  Taylor, 
Land.  &  T.  §  452;  Wood,  Land.  &  T.  §§"807. 
389.  840.  849. 

It  is  claimed  by  appellees,  in  their  brief,  thai 
the  question  at  issue  in  this  cause  was  adju- 
dicated in  some  former  litigation  between  the 
parties  to  this  suit,  and  that  the  matter  h^real 
issue  is  res  judicata.  There  are  no  allegations 
in  the  declarations  showing  a  former  adjudica- 
tion in  rcsp)ect  to  the  questions  or  matters  sub- 
mitted in  this  suit  for  the  decision  of  the  court, 
nor  is  there  any  replication  of  res  judicata; 
and  so  the  necessary  conclusion  must  be  that 
no  question  of  res  judicata  is  raised  by  the 
record.  The  principal  reliance,  however,  of 
appellees,  is  the  claim  that  the  provisions  in 
the  deed  made  on  August  11,  1886,  by  the 
Abbey  Company,  lessee,  to  the  defendjint.  as- 
sigoing  the  lease  and  leasehold  property  to  ap- 
pellant, amount  to  a  covenant  on  the  i^art  of 
appellant  to  pay  the  accruing  rents  or  royalties 
for  the  residue  of  the  term  to  the  lessor  in  the 
assigned  lease;  in  other  words,  that  such  pro- 
vision show  a  privity  of  contract  between  ap- 
pellees and  appellant.  If  this  contention  i» 
well  grounded,  then,  of  course,  appellant  did 
not  shske  off  this  contractual  liability  by  mak- 
ing sn  assignment  to  Lasurs.  Such  latter  as- 
signment, while  it  would  destroy  the  privity  of 
estate,  could  not  have  the  effect  of  obliterating 
the  privity  of  contract  as  between  appellees 
and  appellant.  The  material  question,  then, 
is,  Does  the  declaration  show  an  express  con- 
tract on  the  part  of  appellant  to  pay  rent  for 
the  entire  unexpired  portion  of  the  term  created 
by  the  lease?  The  declaration  states  that  **ihe 
said  Abbey  Coal  &  Mining  Company  granted, 
bargained,  sold,  assigned,  transferred,  and  set 
over  to  the  defendant  the  coal  underlying  said 
tracks  of  land,  together  with  all  the  rights* 
privileges,  and  appurtenances  thereunto  apper- 
taining or  belonging,  as  the  same  were  con- 
veyed by  said  lease,  and  subject  to  the  agree- 
ments therein  mentioned'to  be  performed  by 
said  lessee."  The  words  principally  relied  oa 
as  showing  a  covenant  on  the  part  of  appellant 
are  these:    '  'Subject  to  the  agreements  therein 


18»6. 


C0N8OLIDATBD  Coal  Co.  t.  PiEBBfli 


627 


mentioned  to  be  performed  by  said  lessee." 
Tlie  expression,  "to  be  performed  by  said 
lessee/'  does  not  refer  to  tbe  appellant.  The 
Abbey  Coal  &  Mining  Company  is  the  only 
"lessee"  mentioned  in  tbe  declaration  or  in  the 
deed  set  forth  therein.  Said  company  is  mani- 
festly the  "lessee"  designated.  The  words,  "to 
be  performed  by  said  lessee,"  then  are  merely 
descriptive  of  the  agreements  intended  to  he 
pointed  out  by  the  deed,  and  the  whole  clause 
relied  on  simply  means, '  'subject  to  the  agree- 
ments of  tbe  lessee  mentioned  in  the  lease." 

Do  the  words,  "subject  to  the  agreements  in 
the  lease,"  impose  a  personal  contractual  obli- 
gation on  the  assignee?  How  stand  the  au- 
thorities upon  that  question?  Wolt)eridgs  v. 
Stevtard,  S  Moore  &  8.  561,  was  an  action  of 
covenant  by  the  lessee  and  assignor  for  non- 
performance of  the  covenants  in  the  original 
lease  on  the  part  of  tbe  lessee  and  his  assigns 
to  be  performed,  and  which  it  was  contended 
on  the  part  of  the  plaintiff  that  the  defendant, 
according  to  the  legal  effect  of  the  assignment 
from  the  plaintiff  to  him,  covenanted  to  per 
form.  The  assignment  was  by  an  indenture 
executed  by  both  parties,  and  was  made  "sub 
ject  to  the  payment  of  rent  and  performance 
of  the  covenants  and  agreements  reserved  and 
contained  in  the  original  lease."  The  defend- 
ant toolc  possession  and  occupied  the  premises 
under  this  assignment,  and  be  fore  the  expiration 
of  the  term  assigned  to  a  third  person.  After 
the  second  assignment,  tbe  lessee  was  com- 
pelled 10  pay  to  the  lessor  rent  which  the 
second  assignee  had  suffered  to  be  in  arrear. 
And  tbe  said  action  of  covenant  prosecuted  by 
the  lessee  against  his  Immediate  assignee,  it  was 
held  in  the  exchequer  chamber,  on  error,  Lord 
Chief  Justice  Denman  delivering  the  opinion, 
that  tbe  immediate  assignee  was  not  liable  in 
covenant  to  the  lessee  for  rent  which  the  latter 
had  been  called  upon  to  pay  in  consequence  of 
the  default  of  the  second  assignee,  and  that  the 
words,  "subiect  to  tbe  payment  of  rent."  etc., 
are  words  of  qualification,  and  not  words  of 
contract.  In  Walker  v.  Phynck,  5  Pa.  193,  it 
was  held,  in  an  opinion  delivered  by  Chief 
Justice  Gibson,  that  the  assignment  of  land  on 
which  a  perpetual  rent  has  been  reserved,  de- 
clared In  habendum  to  be  "under  and  subject 
to  the  payment  of  the  said  rent  as  the  same 
shall  accrue  forever,*'  does  not  create  any  lia- 
bility by  the  assignee  to  indemnify  his  assignor 
for  payments  of  rent  accruing  after  the  assignee 
has  assigned  over,  which  were  compelled  under 
the  personal  covenant  in  the  original  ground- 
rent  deed;  and  this  whether  the  assignment  be 
by  deed  poll  or  indenture.  Tbe  particular 
question  now  under  consideration  seems  never 
to  have  been  passed  upon  directly  by  this  court, 
but  the  decisions  in  cases  more  or  less  analo 
gous  have  been  in  consonance  with  the  law  as 
held  in  the  cases  we  have  cited.  In  Comstock 
y.  Hitt,  37  111.  542,  it  was  held  that  taking  a 
deed  for  premises  "subject  to"  the  terms  of  a 
title  bond,  and  without  any  express  promise  to 
pay  the  notes  for  purchase  money  mentioned 
therein,  did  not  subject  the  grantee  to  the  pay 
ment  of  such  notes.  It  was  there  said:  "Tak- 
ing a  deed  'subject  to  an  outstanding  mortgage' 
creates  no  personal  liability  on  the  grantee  to 
pay  off  the  encumbrance,  unless  he  has  specifi- 
cally agreed  so  to  do,  or  the   amount  of  the 
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mortgage  has  been  deducted  from  the  purchase 
price."  Hammer  v.  Johnson,  44  111.  198,  is  to 
like  effect;  and  so,  also,  is  Fowler  v.  Fay,  62  111. 
875.  A nd  the  later  case  of  Ikan  v.  Walker,  107 
111.  540,  47  Am.  Rep.  467,  recognizes  the  same 
rule  of  law,  but  in  the  deed  there  in  question 
was  this  provision:  "Which  said  two  trust 
deeds,  and  the  indebtedness  thereby  secured, are 
hereby  assumed  to  be  paid  by  tbe  said  party  of 
the  second  part;"  and  this,  of  course,  was  held  to 
be  an  express  promise  by  the  grantee  to  pay  the 
indebtedness,  he  having  accepted  the  deed  with 
a  knowledge  of  its  contents. 

Several  cases  are  cited  and  relied  upon  by  ap- 
pellees. To  the  more  important  of  these  we 
will  make  brief  reference.  In  Wilson  v.  Mar- 
low,  66  HI.  385,  there  was  a  contract  under 
seal  and  an  assignment  of  a  patent  right,  and 
the  plaintiff  was  to  receive  5  per  cent  on  the 
net  profits  of  the  business  of  manufacturing, 
eta ;  and  it  was  held  that  this  amounted  to  an 
Implied  covenant  that  the  business  should  be 
carried  on  if  it  could  be  made  sufficiently  prof- 
itable to  justify  its  prosecution.  We  are  un- 
able to  see  that  this  decision  is  applicable  to  the 
case  at  bar.  We  find  nothing  In  the  averments 
of  the  declaration  that  shows  that  it  was  the  in- 
tention of  the  Abbey  Company  and  of  appel- 
lant that  the  latter  should  not  have  the  power 
to  make  a  second  assignment  of  the  lease,  and 
that  appellant,  and  appellant  alone,  was  to 
operate  the  mine  for  the  residue  of  the  term. 
In  Steward  v.  Wolteridge,  9  Bing.  60,  2  Moore 
&  S.  83,  it  was  held  by  the  court  of  common 

{)leas  that  an  assignee  who  takes  from  a  lessee 
easehold  premises  by  indenture,  "subject  to 
the  rent  reserved  in  ttiie  lease,"  is  liable  in  cov- 
enant to  the  lessee  for  rent  which  the  lessee  has 
been  called  on  by  the  lessor  to  pay  after  the  as- 
signee has  assigned  over.  But  it  largely  de- 
tracts from  the  authority  of  that  Secision 
that  it  was  afterwards  unanimously  reversed 
in  the  exchequer  chamber,  on  the  ground 
that  the  woras  "subject  to,"  etc.,  were 
merely  words  of  qualification,  and  not  of  con- 
tract. WoUeridge  v.  Stetoard,  8  Moore  &  S. 
561.  And  it  also  detracts  from  its  weight  that 
the  decision  is  largely  based  on  Burnett  v. 
Lynch,  5  Barn.  &  C.  5^9,  in  which  the  breaches 
occurred  during  the  time  that  the  defendant 
was  assignee  of  the  term.  P&ri  v.  Jackson,  17 
Johns.  239,  is  not  an  authority  in  point,  for 
there  was  in  that  case  a  positive  and  express 
covenant  on  the  part  of  the  assignee  to  pay  the 
rent,  as  it  became  due,  to  the  lessor.  In 
Campbell  v.  Shrum,  8  Watts,  60,  it  was  held 
that  the  purchase  of  a  tract  of  land  by  agree- 
ment under  seal,  "subject  to  the  payment  of 
the  purchase  money  and  interest,"  due  to  a 
third  person,  is  a  covenant  by  the  vendee  to 
pay  such  purchase  money  and  interest,  upon 
which  an  action  may  be  maintained  in  the 
name  of  the  vendor  for  the  use  of  him  to 
whom  it  is  due.  The  case  seems  to  be  in  con- 
flict with  the  rule  as  announced  by  this  court 
in  Comstock  v.  Hitt,  37  111.  542;  Hammer  v. 
Johnson,  44  HI.  192:  Foirterv.  Fay.  62111.  375; 
and  Dean  v.  Walker,  107  111  540.  47  Am.  Rep. 
467.  Besides  this,  the  decision  that  the  words 
used  created  a  covenant,  according  to  the  state- 
ment of  the  same  court  in  Walker  v.  Physick, 
5  Pa.  193,  turned  upon  tbe  fact  that  the  in- 
strument in  which  they  were  employed  was  an 
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Indenture,  whereas,  both  from  the  statement 
in  the  declaration  in  the  case  at  bar  that  the 
words  * 'subject  to  the  agreement,"  etc.,  were  in 
••its  deed/'  i.  e, ,  the  deed  of  the  lessee, — as  well 
as  from  the  rule  that  the  declaration  must  be 
taken  most  strongly  against  the  partv  whose 
pleading  it  is,  it  appears  that  the  deed  of  Au- 
gust 11,  1886,  here  pleaded,  was  a  deed  poll. 

There  are  several  considerations  that  lead  us 
to  the  conclusion  that  the  words  "subject  to 
the  agreement,"  etc.,  used  in  the  deed  of  Au- 
gust 11,  1886,  do  not  import  a  covenant  on  the 
part  of  the  assignee  to  personally  pay  all  rents 
or  royalties  that  may  accrue  during  the  term: 
First.  The  weight  of  authority  is  otherwise. 
Second.  The  rule  deducible  from  the  decisions 
of  this  court  in  analogous  cases  is  otherwise. 
Third.  As  has  been  suggested  in  some  of  the 
cases,  it  is  the  duty  of  a  party  who  intends  by 
a  deed  to  bind  another  by  a  covenant  in  a 
former  formal  instrument  to  insert  such  cov- 
enant in  the  deed  in  such  distinct  and  intelligi- 
ble terms  as  that  the  party  to  be  bound  cannot 
be  deceived,  and  not  call  upon  the  courts  to 
infer  such  a  covenant  from  equivocal  words, 
which  were  probably  understood  by  one  party 
in  a  sense  different  from  that  sought  to  be 
ascribed  to  (hem  by  the  other.  Fourth.  The 
assignee  always  takes  the  estate  cum  onere, — 
that  is,  he  lakes  and  holds  it  subject  to  the 
agreements  agreed  to  be  performed  by  the 
lessee,— and  it  is  difficult  to  perceive  why, 
upon  sound  legal  principle,  the  mere  expres- 
sion of  this  legal  implication  should  create  a 
personal  contractual  obligation  which  the  legal 
implication  itself  would  not  create.  Fifth.  It 
is  the  public  policy  of  this  state  that  the  trans- 
missibility  of  property  should  be  free  and  un- 
fettered; and  to  hold  from  mere  inference, 
and  in  the  absence  of  an  express  and  plain 
covenant,  that  the  assignee  of  a  lease  and  his 
heirs  will  be  personally  liable  for  the  payment 
of  reserved  rents  which  may  accrue  perhaps 
hundreds  of  years  after  such  assignee  has  sold 
and  signed  the  lease  to  a  third  person,  would 
tend  to  make  leasehold  estates  unsalable,  and 
tend  to  prevent  the  transfer  of  them  to  others. 

A  further  contention  of  appellees  is  based 
upon  the  averment  in  the  declaration  that  the 
grantor  in  the  deed  of  August  11,  1886,  cov- 
enanted that  the  property  "was  free  from  all 
other  and  prior  encumbrances  except  these 
above  specifically  mentioned."  The  claim  is 
that  this  exception  can  be  held  to  refer  only  to 
the  "agreements  in  the  lease  to  be  performed 
by  the  lessee."  It  Is  a  sufficient  answer  to 
this  claim  that  the  entire  deed  is  not  set  out  in 
TUbc  verba  in  the  declaration,  and  that  there  is 
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no  averment  therein  that  no  encumbranoes 
other  than  "the  agreements  of  the  lessee"  are 
specifically  mentioned  in  the  deed.  The  pre- 
sumptions in  this  regard  must  be  against  the 
pleader.  Besides  this,  as  between  the  lessee 
and  his  assignee,  the  covenants  in  the  lease 
constitute  no  encumbrance  whatever.  The 
agreement  in  the  lease  to  pay  rent  is  an  inci- 
dent of  the  leasehold  estate  that  was  assigned, 
— one  of  the  elements  of  the  estate  itself.  The 
doctrine  is  that  nothing  which  constitutes  a 
part  of  the  estate,  or  which,  as  between  the 
parties,  is  to  be  regarded  as  an  incident  to 
which  the  estate  is  subject,  can  be  deemed  an 
encumbrance.  Duvklee  v.  Wilton  R,  Co,  24 
N.  H.  489;  2  Devlin,  Deeds,  ^  906.  But  let 
us  assume  that  "the  agreements  to  be  per- 
formed by  the  lessee"  are  the  '^encumbrances 
specifically  mentioned."  An  assignment  of  a 
leasehold  estate  which  warrants  and  defends 
the  assignee  against  the  performance  of  the 
agreements  of  the  lease  would,  indeed,  be  a 
curiosity  in  the  way  of  a  legal  instrument. 
The  averments  of  this  declaration,  however, 
show  that  the  Abbey  Coal  &  Mining  Company 
did  not  execute  such  an  instrument,  but  that 
by  its  deed  it  simply  warranted  against  "en- 
cumbrances" other  than  such  "agreements/* 
The  absence  of  a  warranty  against  such  "agree- 
ments" in  legal  effect  merely  left  the  assigned 
property,  in  respect  to  said  "agreements."  in 
its  normal  condition,  and  subject,  in  the  hands 
of  the  as<iignee,  to  the  performance  of  such 
"agreements;"  in  other  w^rds,  there  was  no 
change,  in  this  regard,  either  in  the  ri<;bts  of 
the  parties  to  the  deed  or  in  the  status  of  the 

Froperty  which  is  the  subject  of  the  deed, 
f  the  words  "subject  to  the  agreements  therein 
mentioned  to  be  performed  bv  said  lessee,"  do 
not  impose  a  personal  liability  upon  the  as- 
signee, then  it  is  impossible  that  the  words 
used  in  the  deed  that  simply  exclude  "the 
agreements  of  the  lessee"  contained  in  the 
deed  from  the  operation  and  effect  of  the  cov- 
enants of  the  deed,  and  leave  such  "agree- 
ments" in  Hatu  quo,  can  work  such  result^ 

It  follows,  from  the  views  we  have  expressed, 
that  the  judgments  of  the  circuit  and  appellate 
courts  are  erroneous.  They  are  reversed.  The 
cause  is  remanded  to  the  circuit  court  for 
further  proceedings  not  inconsistent  with  this 
opinion. 

Reversed  and  remanded, 

Phillips,  J.,  dissents. 
Rehearing  denied  May  5,  1887. 
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John  Oscar  TEELE 

BISHOP  OFDERRYetfl/. 

(168  Mass.  84L) 

1.  A  bequest  In  tmst  to  pnrcluMe  ft  lot 
and  build  m  chapel  to  be  u^ed  forever  for 
put^lic  worshtp  under  the  auspices  of  the  Romau 
Catholic  Churcb  Is  for  a  public  charitable  use. 

£•  The  failure  of  the  purpose  of  the  tes- 
tatrix in  a  bequest  for  the  building  of 
a  chapel  In  her  native  place,  which  results  be- 
cause the  people  there  are  dlmlnisbinirln  number 
and  are  too  poor  to  support  the'chapei,  will  not 
Justiiy  a  dlrereion  of  the  fund  by  the  ey  pria 
doctrine  to  the  repair  of  a  neiirhborinir  parish 
church  or  for  a  parish  house  or  the  enlargement 
of  a  parish  grraveyard  or  otherwise  for  the  gen- 
eral benefit  of  the  parish,  but  the  bequest  must 
be  held  to  have  failed. 

(May   1,1807.) 

EEPORT  by  the  Supreme  Judicial  Court  for 
Suffolk  Couotj  for  tlie  opinioo  of  the  full 
bench  of  an  action  brought  to  obtain  instruc- 
tioDs  as  to  the  coostructibn  and  validity  of  a 
certain  clause  in  the  will  of.  Margaret  Bralley, 
deceased. 

The  clause  of  the  will  as  to  which  instruc- 
tions were  asked  directed  the  trustees  to  set 
aside  a  sum  not  exceeding  $12,000  to  be  ex- 
pended by  them  in  the  purchase  of  a  lot  and 
the  building  of  a  chapel  thereon  in  CarndrlDe, 
countv  Tyrone,  Ireland,  the  title  thereof  to  be 
"vested  in  the  Bishop  of  that  diocese,  and  bis 
successors  in  office,  and  upon  the  trust  that 
said  chapel  and  lot  shall  forever  be  used  for 
the  purposes  of  public  worship  under  the 
auspices  of  the  Homan  Catholic  Church. 

It  proved  not  practicable  to  use  the  money 
for  the  purpose  of  huildiDir  the  chapel  because 
there  was  not  sufticienl  population  in  Carn- 
drine  to  support  ii  and  the  bishop  desired  to 
use  the  money  |or  repairs  on  the  parish  church, 
which  is  at  Aughuyarron  2  or  8  miles  distant 
from  Carndrine,  to  enlarge  the  graveyard,  and 
to  assist  in  paying  for  a  parish  house  there. 

The  residuary  legatees  under  the  will  claimed 
thtit  the  bequest,  it  valid,  had  failed  and  fallen 
into  the  residue  which  belonged  to  them. 

Further  facts  appear  in  the  opinion. 

Mr.  John  O.  Teele  in  propria  persona. 

Messrs.  Charles  R.  Darling  and  Win- 
field  S.  Slocum,  for  defendants: 

The  bequest  in  the  will  of  Margaret  Bralley 
for  the  purpose  of  building  a  chapel  at  Carn- 
drine  is  a  good  charitable  gift. 

Saltonstaliy,  Sanders,  11  Allen,  446;  Re  Bart- 
kit.  Petitioner,  168  Mass.  509;  MeAlister  v.  Hur- 
aess,  161  Mass.  269.  24  L.  R.  A.  158:  2  Perry, 
Tt.  8d  cd.  §  687;  Jackson  v.  Phillips,  14  Allen, 
589. 

It  is  no  objection  that  the  title  to  the  chapel 
is  directed  to  be  vested  in  the  bishop  and  his 
successors  in  office. 


NoTS.— As  to  the  cy  pris  doctrine,  see  sreneraily 
the  note  to  Stratton  v.  PhyBio-McdicoJ  Tosiitute 
(Mass.)  5  L.  R.  A.  83;  also  Crerar  v.  Williams  (IJl.) 
n  L.  R.  A.  454. 
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MeAlister  y.  Burgess,  161  Mass.  269,  24  L. 
R.  A.  158;  Tudor,  Charitable  TrusU,  8d  ed. 
pp.  67  et  seq,,  96;  Darey  v.  KeUey,  158  Mass. 
488. 

A  trust  is  created  notwithstanding  the  use 
of  the  words  "request"  and  **may." 

1  Perry,  Tr.  $  112;  Warner y.  Baies,9S^tM. 
274;  Bacon  v.  Ransom,  189  Ma^ts.  117;  Worces- 
ter County  V.  Se/ile*inger,  16  Gray.  166.  See 
Minot  V.  Baker,  147  Mass.  848. 

The  case  is  a  proper  one  for  the  application 
of  the  doctrine  of  cy  pr^. 

American  Academy  of  Acts  4t  Sciences  ▼. 
Harvard  Co' lege,  12  Grav,  582;  Jackson  v. 
PhiUips,  14  Allen,  589;  Fellows  v.  Miner,  119 
Mass.  541;  Society  for  Promoting  Theological 
Bdu  V.  Atty.  Gen.  185  Mass.  285;  Atty  Gen, 
V.  Briygs.  164  Mass.  561;  Weeks  v.  Ilobson,  150 
Mass.  877,  6  L.  R  A.  147:  Church  of  Jesus 
Christ  of  L  D.  S.  v.  United  States,  186  U.  8. 
1.  52,  58,  84  L.  cd.  478,  494;  Re  ViUers-  WiUes, 
72  L.  T.  N.  8.  828;  2  Perrv,  Tr.  §  728  et  seq.; 
Bispham,  Eq.  5th  ed.  ^g  121  et  seq. 

The  principle  on  which  the  doctrine  rests 
appears  to  be,  that  the  court  treats  charity  in 
the  abstract  as  the  substance  of  the  gift,  and 
the  particular  disposition  as  the  mode^  so  that 
in  the  eye  of  the  court  the  gift,  notwithstand- 
ing the  particular  disposition  may  not  be  capa- 
ble of  execution,  subjects  as  a  legacy  which 
never  fails  and  cannot  lapse. 

Lyons  ▼.  Advocate  General  of  Bengal,  L.  R. 
1  App.  Cas.  91. 

The  use  desired  by  us  is  a  charitable  use. 

Tudor.  Charitable  Trusts.  8d  ed.  p.  6. 

The  fact  that  the  charity  is  for  the  benefit 
of  people  in  another  county  is  not  a  valid  ob- 
jection to  its  maintenance  or  to  the  jurisdic- 
tion of  this  court,  the  testatrix  havins:  been 
domiciled  and  the  will  probated  here.  In  case 
of  a  foreign  charity  the  court  may  appoint  a 
trustee  here  or  abroad  according  tc  ctrcum* 
stances. 

Fellows  ▼.  Miner,  119  Mass.  541;  Tyssen, 
Charitable  Bequests,  chap.  23,  Foreign  Chari- 
ties. 

The  nile  is  the  same  in  case  of  private  trusts, 
the  residence  of  the  testator  and  the  probate 
of  his  will  here 'conferring  jurisdiction  on  our 
courts,  although  the  beneficiaries  and  even  the 
trustees  are  out  of  the  jurisdiction. 

ChfiH  V.  Chase,  2  Allen,  101;  Jenkins  v. 
Lester,  181  Mass.  855;  Bouditch  v.  Solti^k,  90 
Mas^s.  186;  1  Perry.  Tr.  8d  ed.  §^  lOetseg, 

The  only  question  specially  affecting  a  for- 
eign charity  is  whether  it  is  a  valid  charity  by 
the  laws  of  the  country  where  created,  and  also 
of  the  country  where  it  is  to  be  executed. 

Tyssen,  Oharitable  Bequests,  chap.  23, 
p.  289;  Fellows  v.  Miner,  119  Mass.  541. 

As  to  how  far  the  domestic  courts  will  go  in 
regard  to  administering  a  foreign  charity,  and 
to  what  extent  they  will  leave  the  matter  to 
the  courts  of  the  foreign  country,  see  the  fol- 
lowing cases,  viz.: 

Lyons  v.  East  India  Co.  1  Moore,  P.  C.  0. 
175;  Atty.  Gen.  v.  A^i'w^,  2  SwHUst.  181;  Collyer 
V.  Burnett,  Tamlyn,  79;  Forbes  v.  Forbes, 
18  Beav.  552;  Atty.  Gen.  ▼.  Sturge,  19  Beav. 
597. 
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Jfr.  William  M«  Noble»  for  residuary 
legatees: 

The  court  will  not  order  the  trustee  to  pur- 
chase laud  and  erect  a  chapel  as  directed  in 
the  will. 

The  court  will  not  substitute  its  discretion 
for  that  of  a  trustee:  far  less  will  it  substitute 
the  discretion  of  the  Bishop  of  Derry;  yet  the 
bishop  has  ffone  on  with  the  repairs  and  im- 
provements which  he  proposes  to  make  this 
fund  pay  for,  without  even  consulting  the 
trustee  under  the  will. 

Frocior  v.  Heyer,  122  Mass.  625;  Penniman 
y.  Sanderson,  18  Allen,  198. 

The  court  will  not  substitute  another  charity 
in  the  place  of  the  one  intended  by  the  testa- 
trix. 

The  doctrine  of  cy  pri8  means  that  where  a 
will  discloses  a  general  charitable  intent  which 
cannot  be  literally  carried  out,  it  will  be  carried 
info  effect  as  nearly  as  possible. 

Where  the  thing  which  fails  is  the  very  con- 
sideration which  led  to  the  making  of  the  gift, 
the  gift  Itself  fails  and  ey  pres  has  nothing  to 
do  with  the  case. 

Clark  V.  Taylor,  1  Drew.  642;  Corby n  v. 
French,  4Ves.  Jr.  418;  Rvsse/l  v.  Kellett,  8 
8raale&  G.  264;  Fisfce  v.  Atty.  Gen.  L.  R.  4 
Eq.  521;  Re  Ovey,  L.  R.  29  Ch.  Div.  560;  Re 
Randell,  L.  R.  8«  Ch.  Div.  218;  Re  White,  L. 
R.  83  Ch.  Div.  449;  Re  Rymer  [18951  1  Ch. 
19;  Carhery  v.  Cox,  8  Ir.  Ch.  Rep.  281;  Sims 
V.  Quinlan,  16  Ir.  Ch.  Rep.  191,  17  Ir.  Ch. 
Rep.  48;  Afinoi  v.  Baker,  147  Mass.  348;  Jack- 
son V.  Phillips,  14  Allen,  594;  Easierhrooks  v. 
TiVinghast,  6  Grav,  17;  Stratton  v.  Physio- Med- 
ical College,  149  Mass.  505,  5  L.  R.  A.  83; 
BuUard  y.  Shirley,  158  Mass.  559,  12  L.  R.  A. 
110. 

Certainly  the  Bishop  of  Derry  will  not  con- 
tend that  this  is  a  gift  for  the  benefit  of  the 
Roman  Catholic  Church,  and  that  it  is  therefore 
a  gift  to  general  public  charity;  that  would  be 
to  argue  himself  out  of  court;  for,  by  the  rule 
in  this  commonwealth,  such  a  gift  would  be  a 
private  charity,  and  the  doctrine  of  ey  pr^ 
would  have  no  application  whatever. 

Old  South  Soc.  V.  Crocker,  119  Mass.  1,  20 
Am.  Rep.  299;  Atty.  Oen,  v.  rroprietors  of 
Meeting  House  in  Federal  Street,  8  Gray,  1; 
Atty.  Gen.  v.  Clark,  167  Mass.  201. 

If,  then,  in  this  case,  the  testatrix  had  a 
particular  object  or  a  particular  charity  in 
mind,  rather  than  a  general  intention  to  devote 
some  of  her  money  to  public  charity,  the  gift 
has  lapsed;  and  the  question  before  the  court 
in  its  last  essence  is  one  of  construction. 

Clark  V.  Taylor,  1  Drew.  642;  Corbyn  v. 
French,  4  Ves.  Jr.  418;  Rvssell  v.  Keliett,  8 
Broale  &  G.  264:  Fiske  v.  Atty,  Oen.  h.  R. 
4  Eq.  521;  Re  Otey,  L.  R.  29  Ch.  Div.  560; 
Re  Randell,  L.  R.  88  Ch.  Div.  218;  Re 
White,  L.  R.  88  Ch.  Div.  449;  Re  Rymer 
£1895]  1  Ch.  19 ;  CarUry  v.  Cox,  8  Ir.  Ch. 
Rep.  231;  Sims  v.  Quinlan,  16  Ir.  Ch.  Rep. 
191,  17  Ir.  Ch.  Rep.  43;  Minot  v.  Baker,  147 
Mass.  848:  Easterbrooks  v.  Tillinghast,  5  Gray, 
17;  Stratton  v.  Physio  Medical  College,  149 
Mass.  506,  5  L.  R.  A.  83;  BuUard  v.  Shirley, 
158  Mass.  559,  12  L.  R.  A.  110;  Atty,  Gen.  v. 
Bishop  Oxford,  cited  in  1  Bro.  Ch.  444;  Cor- 
byn V.  French,  4  Ves.  Jr.  418;  Cherry  y.  Mott, 
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1  Myl.  &  C.  128;  Jackson  y.  PhiUips,  14  Allen, 
586. 

The  object  of  this  testatrix,  instead  of  being 
advanced  and  improved  upon  by  the  proposed 
adroioistration,  would  be  extinguished. 

Stratton  y.  Physio  Medical  C^lUge^  149  MassL 
508,  5  L.  R.  A.  33;  Re  Buck  [1896]  2  Ch.  727; 
Re  Slevin  [1891]  2  Ch.  286;  Easterbrooks  v. 
Tillinghast,  6  Gray,  17. 

Equity  is  slow  to  enforce  trusts  of  this  nat- 
ure to  be  administered  in  foreign  countries 
when  the  trustee  refuses  or  manifests  an  indis- 
position to  carry  out  the  intention  of  the  tes- 
tator. 

New  V.  Bonaker,  L.  R.  4  Eq.  655;  Lyons  v. 
Advocate  General  of  Bengal,  L.  R.  1  App.  Caa. 
91. 

Blorton,  J.,  delivered  the  opinion  of  the 
court: 

We  think  that  the  bequest  to  trustees  for  the 
purpose  of  purchasincp  a  lot  and  building  a 
chapel  in  Carodrine,  Ireland,  "to  forever  be 
used  for  purposes  of  public  worship  under  the 
auspices  of  the  Roman  Catholic  Church,"  waaa 
gift  for  a  public  charitable  use.  Atty.  Oen.  y. 
Briggs,  164  Mass.  561,567;  Re  Barilett,  Petition- 
er, 163  Mass.  509,  514;  McAlistery.  Burgess,  161 
Mass.  269,  24  L.  R.  A.  158;  Sears  v.  Chapman, 
158  Mass.  400.  The  fact  that  the  charity  would 
be  administered  in  a  foreign  country  does  not, 
of  itself,  render  the  gift  void,  and  there  is  noth- 
ing to  show  that  it  would  not  be  a  good  public 
charity  by  the  law  of  Ireland.  FeVotrs  v. 
Miner,  119  Mass.  541,  54^;  WafJiburn  v.  SeitaU, 
9  Met.  280;  Burbank  v.  Whitney,  24  Pick.  146. 
154,  35  Am.  Dec.  312;  Chamberlain  v.  Cham- 
berlain, 48  N.  T.  424,  482  I^either  does  the 
fact  that  the  bequest  is  in  the  nature  of  a  put>- 
lic  charity  require  of  itself  that  the  court 
should  frame  a  scheme  to  carry  out  as  nearly 
as  may  be  the  purpose  of  the  testatrix,  if  for 
any  reason  that  has  become  impossil  ]e  of  per- 
formance in  the  manner  which  she  h  is  pro- 
vided. "Assuming  that  the  object  is  a  char- 
ity, still  there  is  no  universal  priociple  that  the 
testator's  particular  intentions  must  be  sacri- 
ficed by  reason  of  that  general  object."  BvU 
lard  V.  Shirley,  158  Mass.  559, 560, 12  L.  R.  A. 
110. 

The  difficulty  in  this  case,  and  generally  in 
cases  like  it.  is  one  of  construction. — to  find 
out  the  intention  of  the  testatrix.  When  that 
is  arrived  at,  the  rules  of  law  which  apply  seem 
to  be  pretty  well  settled.  If  it  appears  from  the 
will  that  the  intention  of  the  testatrix  was  that 
her  property  should  be  applied  to  a  charitable 
purpose  whose  general  nature  is  described  so 
that  a  general  charitable  intent  can  be  in 
ferred,  then,  if  by  a  change  of  circumstances 
or  in  the  law  it  becomes  impracticable  to  ad- 
minister the  trust  in  the  precise  manner  pro- 
vided by  the  testatrix,  the  doctrine  of  cy  prU 
will  be  applied,  in  order  that  the  general  chari 
table  intent  which  the  court  regards  as  the 
dominant  one  may  not  be  altogether  defeated. 
There  are  numerous  cases  in  which  this  rule 
has  been  applied.  Atty.  Gen,  v.  Briggs,  164 
Mass.  561,  567;  Sears  y.  CJiapman,  158  Mass. 
400;  Weeks  v.  Bobson,  160  Mass.  877,  6  L.  R. 
A.  147;  Society  for  Promoting  Theological  Edu^ 
cation  y.  AUy,  Gen.  185  Mass.  285;  Jackson  y. 
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Phillipn,  14  Allen,  5^9;  American  Academy  of 
Arts  it  Sciences  v.  Harvard  College,  12  Gray, 
582:  Church  of  Jesus  Christ  of  L.  D.  8.  v. 
United  States^  186  U.  8.  1.  84 L.  ed.  478;  Lyon$ 
▼.  Advocate  General  of  Bengal,  L.  R.  1  App. 
Caa.  91;  Re  Maguire,  L.  R.  9Eq.  9^%-,  Mte  Prison 
Charities,  L.  H.  16  Eq.  140.  note:  BieeocY. 
Jackson,  L.  R  85  Cb.  l>iy.  460;  Be  Campden 
Charities,  L.  R.  18  Cb.  Div.  810;  Re  Sleoin 
[1891]  2  Cb.  236.  But,  if  tbe  cbaritable  pur- 
pose is  limited  to  a  particalar  object,  or  to  a  par- 
ticular iostitutioD,  and  tbere  is  no  seneral  char- 
itable intent,  tben,  if  it  becomes  impossible  to 
carry  out  tbe  object,  or  tbe  institution  ceasea  to 
exist  before  tbe  gift  has  taken  effect,  and  pos- 
sibly in  some  cases  after  it  has  taken  effect,  tbe 
doctrine  of  ey  pr^  does  not  apply,  and  in  the 
absence  of  any  limitation  over  or  other  provi- 
sion, tbe  legacy  lapses.  There  are  man^  cases 
^hich,  it  has  been  held,  fall  within  this  rule. 
Bul'ard  y.  Shirley,  158  Mass.  659.  12  L.  R. 
A.  110:  Stratton  y.  Physio-Medical  College,  149 
^ra.t's.  505,  5  L.  R.  A.  88;  Easterhrooks  y.  TiU- 
inghait,  6  Gray,  17;  Clark  y.  Taylor,  1  Drew. 
642;  CoH/yn  y.  French,  4  Ves.  Jr.  418;  Bussell 
y.  KelUtt,  8  Smale  &  G.  264;  Fisk  y.  AUy. 
Cen.  L.  R.  4  Eq.  521;  Be  Orey,  L.  R.  29  Cb. 
Div.  560:  Be  White,  L.  R  88  Cb.  Div.  449;  Re 
Burner  \1^S]  1  Ch.  19;  Carbery  y.  Coz,  8  Ir. 
€h.  Rep.  281;  Ally.  Oen,  y.  Bishop  Ches'er,  1 
Bro.  Cb.  444;  Cherry  y.  Mott,  4  Myl.  &C.  128. 
Tbe  latest  case  in  this  commonwealth  in  which 
tbe  doctrine  of  ey  pris  has  been  applied  is  Atty. 
Gen.  y.  Briggs,  ie4  Mass.  561,  567.  in  which 
it  was  held  that  there  was  manifest  on  the  part 
of  the  testator  a  general  intent  to  promote  edu- 
cation in  the  neighborhood,  and  a  purpose  that 
the  whole  town  should  have  the  benefit  of  his 
bounty,  if  it  could  not  otherwise  be  made 
ayailable  to  the  district  which  he  had  desig- 
nated. In  the  present  case  the  bequest  is  not 
for  general  religious  purposes,  nor  is  there  any- 
thing to  indicate  that  the  object  of  tbe  testa- 
trix was  to  benefit  the  parish  as  a  whole.  Her 
object  evidently  was  to  provide  a  place  in  the 
village  of  Carndrine  where  the  inhabitants 
could  attend  religious  services,  and  have  the 
rights  of  their  church  administered,  without 
being  obliged  to  go  several  miles  to  the  parish 
church  at  Aughayarron,  or  to  Castlederg,  in  the 
DeighlK>ring  parish.  Her  purpose  was  that  a 
lot  should  be  purchased  and  a  chapel  built  at 
Carndrine  for  the  benefit  of  the  inhabitants 
tbere,  not  that  the  bequest  should  be  devoted 
to  repairing  the  church  at  Aughayarron  or  oth- 
erwise for  the  'i^eneral  benefit  of  tbe  parish. 
The  particularity  of  the  language  used  for- 
bids, we  think,  any  other  construction.  Thus 
the  requests  her  trustees  to  set  aside  a  sum  **to 
be  expended  by  them  in  tbe  purchase  of  a  lot 
and  tbe  building  of  a  chapel  thereon  in  my 
native  place,  Carndrine;  .  .  •  the  title  thereof 
to  be  vested  in  the  bishop,  .  .  .  upon  the  trust 
that  said  chapel  and  lot  shall  forever  be  used," 
etc.  Again,  she  says :  **I  do  not  intend  to 
charge  my  trustees  with  the  responsibility  of 
attending  in  person  to  the  purchase  of  the  lot  an'} 
the  building  of  the  chapel,  but  they  may  maKe 
the  selection  of  the  lot  and  contract  for  tbe 
erection  of  the  chapol,"  eta  Still  further  she 
provides  that  "the  amount  of  money  to  be  ex- 
pended for  such  lot  and  chapel,  and  the  time 
and  manner  of  its  payment,  shall  be  left,"  etc. 
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From  this  it  appears,  we  think,  as  already  ob- 
served, that  the  leading  purpose  in  tbe  mind  of 
the  testatrix  was  tbe  purchase  of  a  lot  and  the 
building  of  a  chapel  at  Carndrine  for  the  ben- 
efit of  those  living  there,  and  that  to  divert  the 
bequest  to  repairing  the  parish  church,  or  for 
a  parish  bouse,  or  to  enlarging  the  parish  grave- 
yard at  Aughayarron, — which  are  the  schemes 
suggested, — would  be  devoting  it  to  purposes 
inconsistent  and  at  variance  with  those  des- 
ignated by  the  testatrix,  and  not  in  further- 
ance of  any  general  charitable  intent  on  her  part. 
We  think  that  a  general  intent  to  advance  re- 
ligion in  the  parish  hardly  can  be  inferred  from 
the  purpose  thus  particularly  expreased  to  build 
a  chapel  in  Carndrine.  It  is  found  that  it  will 
be  impracticable  to  carry  out  tbe  scheme 
which  the  testatrix  had  in  mind,  and  that  it 
will  be  a  wasteful  expenditure  of  the  trust 
fund  to  purchase  a  lot  and  build  a  chapel  at 
Carndrine.  The  population  is  small  'not  over 
•ne  hundred,  of  whom  about  four  fifths  are  Ro- 
man Catholics,  and  is  diminishing.  The  peo- 
ple are  too  poor  to  support  a  chapel,  and  the 
bishop  refuses  to  assist  in  maintaining  a  chapel 
or  supporting  a  priest,  and  without  his  help 
the  people  could  do  neither.  The  purpose 
which  tbe  testatrix  had  in  view  has  failed, 
therefore,  and,  tbe  case  not  being  one  in  wbicti 
tbe  doctrine  of  cyprh  properly  can  be  invoked, 
it  follows  that  the  bequest  must  be  held  to 
have  failed,  and  to  pass  under  the  residuary 
clause.  See  New  v.  BoncUcer,  L.  R.  4  £q.  655. 
Decree  accordingly. 


Edward  P.   KELLEY 

9, 

NEW  YORK,  NEW  HAVEN,  A  HART- 
FORD  RAILROAD  COMPANY. 

a<BS  Vbm.  806.) 

The  common-law  Hifht  of  a  husband  to  a 
ri^ht  of  action  for  the  loea  of  consort- 
ium tbrouffh  an  injury  to  tats  wife  oaused  by 
Degllgenoe  is  not  taken  away  by  the  Maasactau- 
setts  statutes  givinf  married  women  tbe  oontrol 
of  their  time  and  aotlons. 

(May  19, 1897.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  to  recover 
damages  for  loss  of  society  of  plaiotiff's  wife, 
and  expenses  incurred  for  medical  attcodance 
upon  her  by  reason  of  an  injury  caused  by  de- 
fendant's ncgliarence,  which  resulted  in  a  ver- 
dict in  plaintiff's  favor.  Overruled, 
Tbe  facts  are  stated  in  the  opinion. 
Messrs.  Benton  As  Choate.  for  defendant: 
By  virtue  of  the  legislation  in  this  stnie  a 
married  womau  is,  '*in  the  yiew  of  the  law,  a 
distinct  and  independent  person  from  her  bus- 
babd,  not  only  in  respect  to  her  right  to  own 
property,  but  also  in  respect  to  her  right  to  use 
her  time  for  the  purpose  of  earning  money  on 
her  sole  and  separate  account"    Her  right  to 

Note.— For  husband^s  rlffbt  of  aotion  for  injuries 
to  his  wife,  see  also  Skoprlund  y.  Minneapolis  Street 
R.  Co.  (Minn.)  11  L.  EL  A.  2»«  and  note;  also  Holle- 
man  v.  Harward  (N.  a)  84  L.  K.  A.  803^ 
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employ  her  time  for  the  earniDg  of  money  on 
her  own  account  is  as  complete  aa  his. 

Harmon  y  Old  Colony  R.  Co,  165  Mass.  100, 
80  L.  R.  A.  658. 

To  say  that  the  husband  still  has  the  right  to 
the  society  and  companionship  of  his  wife  is  to 
say  that  he  has  the  right  to  the  control  of  her 
time. 

To  say  that  his  right  to  enjoy  her  society  is 
subordinate  to  her  right  to  employ  her  time 
for  such  labor  or  business  as  she  sees  fit,  which 
right  is  absolute,  exclusive,  and  as  complete  as 
his,  is  saying  nothing  less  than  that  his  right 
is  no  right  at  all. 

The  riifht  to  recover  damans  for  a  loss  of 
"consortium**  was  given  by  the  common  law 
in  three  instances,  w.:  (1)  Where  the  defend- 
ant had  enticed  the  wife  away;  (2)  where  the 
defendant  had  alienated  her  affections,  or  had 
had  criminal  conversation  with  her;  (8)  where 
the  wife  bad  been  injured  by  the  negligence  of 
the  defendant  • 

8  Bl.  Com.  189,  140. 

Consortium  implies  an  exclusive  right 
against  an  invader  to  the  wife's  affection,  com- 
panionship, and  aid. 

Bi«elow,  Torts,  171;  Bennett  v.  Bennett,  116 
N.  Y.  584,  6  L  R.  A.  658. 

The  ''aid"  of  Bigelow's  definition  has  been 
stricken  out  of  the  husband's  list  of  assets. 

The  rights  left  him  are,  in  subsianoe,  to  the 
exclusive  possession  of  her  fidelity,  affections, 
and  companionship  against  any  invader. 

Bigaoiiette  v.  PauUt,  184  Mass.  123. 

But  these  rights  are  not  enjoyed  by  the  hus 
band  alone.  They  are  mutual.  The  wife  has 
exactly  the  same  rights  to  the  exclusive  pos- 
session of  her  husband's  affections  and  com- 
panionship, and  to  have  them  undefiled  by  an 
"invader,    as  he  has  to  hers. 

Lynch  v.  Knight,  9  H.  L.  Cas.  689;  Foot  v. 
Card,  58  Conn.  1,  6  L.  R.  A.  829;  Bennelt  v. 
Benntit,  116  N.  T.  584.  6  L.  R  A.  558;  Seaver 
V.  Adams,  66  N.  H.  142;  mhrhoffv,  Mehrhoff, 
26  Fed.  Rep.  18;  Jayne$  v.  Jaynes,  39  Hun, 
40;  Bicelow,  Torts,  171,  note  8;  Cooley,  Torts, 
2d  ed.  267,  note  2. 

Mere  negligence  cannot  reach  or  affect  those 
mutual  rights  which  spring  from  the  marriage 
contract.  It  does  not  rob  the  husband  of  his 
wife's  affections.  It  does  not  interfere  with 
the  exclusiveness  of  his  right  to  conjugal  inter- 
course with  her.  It  does  not  entice  her  from 
her  home,  or  deprive  him  of  the  right  to  ex- 
clude everyone  else  from  the  enjoyment  of  her 
society  as  a  wife.  All  these  things  she  can  de- 
prive him  of  in  the  exercise  of  her  own  recently 
acquired  liberty. 

Houthwick  y.  Bouthwiek,  97  Mass.  327,  93 
Am.  Dec.  95. 

It  was  always  held  that  the  gist  of  the  action 
which  the  husband  had  was  per  quod   con 
iortium  amiait,  and  the  writ  when  first  granted 
was  so  framed. 

Ouy  V.  Livesey,  Cro.  Jac.  601;  ffyde  ▼. 
ScyMor,  Cro.  Jac.  588. 

Expense  incurred  in  curing  the  wife  was 
held  to  be  Incidental  to  and  aggravation  of  the 
real  injury.  But  without  the  existence  of  that 
for  which,  if  injured,  an  action  was  given, 
expenses  alone  gave  no  ground  for  suit, 

MaU  V.  Hollander  4  Barn.  &  C.  660. 
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Mr,  J.  E.  Cotter,  for  plainriff: 

The  married  women's  acts  have  not  extin- 
guished the  common-law  per  quod  remedy  of  a 
husband. 

It  would  be  illogical  to  bold  that  a  hufibRDd 
remains  responsible  for  expenses  occasioned  by 
an  injury  to  his  wife,  and  that  he  may  have 
exclusive  enjoyment  of  her  time  and  society 
through  her  voluntarv  choice,  but  that  he  is 
remediless  if  subjected  to  the  one  and  deprived 
of  the  other  by  the  act  of  a  tortfeasor. 

The  testimony  as  to  the  nature  of  the  conse- 
quences of  the  injury  to  the  wife,  taken  in  con- 
nection with  the  nature  of  her  prior  health  and 
employment,  was  ample  to  warrant  a  finding 
that  the  husband  had  t)een  sul)stantial1y,  if  not 
entirely,  deprived  of  his  wife's  society  and 
services . 

Southudck  y.  BouthvDiek,  97  Mass.  827,  93 
Am.  Dec.  95. 

Allen,  J.,  delivered  the  opinion  of  the 
court: 

In  BigaovetU  v.  Paulet,  134  Ma^.  123.  45 
Am.  Rep.  807.  a  hu^^band's  action  for  loss  of 
consortium  with  his  wife  was  held  to  he  main- 
tainable, although  there  was  no  loss  of  service 
or  payment  of  expenses  in  consequence  thereof. 
And  in  Bennett  v.  Bennett^  116  N.  Y.  584.  6 
L.  R.  A.  558,  it  is  said  that  the  basis  of  the 
husband's  action  for  loss  of  con^rtiiim  is  bis 
right  to  the  conjugal  society  of  bis  wife,  and 
that  it  is  not  necessary  that  there  should  be 
proof  of  any  pecuniary  loss,  or  loss  of  service. 
The  present  case  was  tried  with  an  action 
brought  by  the  plaintiff's  wife,  and  the  same 
jury  fixed  the  damages  in  both  cases.  The  de- 
fendant took  except  ions  in  this  case,  but  none 
in  the  action  brought  by  her.  The  jury  were 
instructed  that  the  diviaiou  of  the  rights  to  re- 
cover which  by  law  is  made  between  the  hus- 
band and  the  wife  does  not,  in  any  sense,  in- 
crease the  aggregate  right  of  recovery,  and 
tliat  the  danoages  which  are  to  be  divided  be- 
tween the  husband  and  the  wife  should  not,  in 
the  aggregate,  exceed  the  damages  which  the 
wife,  if  unmarried,  would  be  entitled  to  re- 
cover; with  the  qualification,  however,  tbat 
one  additional  element  should  be  considered, 
namely,  the  loss  of  consortium  by  the  hus- 
band. The  defendant  coniendis  that  now  an 
action  will  not  lie  for  loss  of  consortium,  or, 
at  least,  that  it  will  not  in  case  of  an  injury  to 
her  through  negligence,  and  that  the  incurring 
of  expenses  will  not  alone  give  ^  ground  of  ac- 
tion. It  might  be  sutficient,  to  dispose  of  this 
case,  to  say  that  the  plaintiff  was  bound  to 
support  his  wife,  and  that  the  expenses  in- 
curred by  him  appear  to  have  exceeded  the 
amount  of  the  verdict,  and  that,  therefore,  tbe 
defendant's  exceptions  should  be  overruled; 
but,  in  view  of  the  ruling  at  the  trial  allowing 
the  jury  to  take  into  account  the  plainiifTs 
loss  of  consortium,  and  of  the  defendant's  re- 
quest that  the  correctness  of  this  ruling  should 
be  determined,  we  proceed  to  consider  it.  By 
the  common  law  it  is  quite  clear  that  a  hus- 
band might  maintain  an  action  in  his  own 
name  alone  for  an  injury  to  his  wife  which  re- 
sulted in  his  loss  of  consortium  with  her;  as, 
for  example,  for  an  injury  caused  by  an  as* 
sault  and  battery  upon  her  by  medicsil  or  soi' 
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gical    malpractice,  or   by  other   neglf^enoe. 
L'y^e  V.  Seyuor,  Cro.  Jac.  588;  Quy  v.  Lttty,  2 
Rolle,  51:  RviteU  v.  Corne,  3  Ld.  Kaym.  1081; 
Dix  ▼.  Brookes,  1  Strange,  61;  Smith  y.  Bixon, 
2  StraDge,  977;  2  Rolle.  Abr.  65t5;  Hale,  Anal- 
Tsis  of  the  Law.  40:  8  Bl.  Com.  140;  1  Chitry, 
)>].  S8;  [Uipgint  v.  ButeJieri^Yehr.  (Met.  ed.) 89; 
^4-4^  ▼.  Bolton,  1  Campb.  498;  Carey  v.  Berk- 
tf'ire  R  Co.  1  Cu»h.  476,  478, 48  Am.  Dec.  616; 
Barnes   ▼.  Hurd,  11   Mass.*  59;   I^vghlin  v. 
Eat'in,  54  Me.  156:  Hopkins  y.  Atlantic  dt  8t. 
L.  R.   Co.  86  N.  H.  9,  14,  72  Am.  Dec.  287; 
I^wis  y.  Babeoek,  18  Johns.  448;   Matteson  y. 
JVVir  For*  C.  ^.  Cb.  85  N.  Y.  487,  91  Am.  Dec. 
67:  Jones  y.  Utica  dt  B.  R,  Co.  40  Hun,  849  (a 
ense  much  like  the  present);  Berber  y.  Jacobs, 
21   Mich.  215.  Byatt  y.  Adams,  16  Mich.  180; 
Lohgv.  Morrison,  14  Ind.  595,  77  Am.  Dec.  72; 
yixon  V.  Ludiam,  60  III.  App.  278;  Meiohirter 
y.  Hntten,  42  Iowa,  288,  20  Am.  Rep.  618; 
MoKrjf  y.  Chaney.  48  Iowa,  609;  5mt<A  y.  St. 
Joseph,  55  Mo.  4o6,  17  Am.  Rep.  660.    The 
COD  ten  I  inn  of  the  defendant,  therefore,  must 
rest  entirely  on  the  ground  that  the  husband 
has  lost  this  right  of  consortium  by  reason  of 
tlie  legislation  of  this  commonwealth  increas- 
ine  the  riehts  of  married  women.    Harmon  y. 
Old  Colony  R,  Go.  165  Mass.  100,  80  L.  R.  A. 
6.5b.    But  there  has  been  no  substantial  change 
in  the  statutes  upon  this  subject,  since  the  de- 
cision in  B/gaouette  y.  FiauUt,    Notwithstand- 
ing the  progress  of  legislation  in  giving  to 
married  women  the  control  of  their  time  and 
actions,  this  right  of  the  husband  is  not  de- 
Biroyed.     The   unity    and  identity    of  inter- 
est which  by  the  common  law  existed  between 
husband  and  wife  have  been  impaired.  ButUr ' 


▼.  Ites,  189  Ma<i8.  202.  They  are  not,  how- 
ever, entirely  done  awav  with.  The  husband's 
right  to  compel  his  wife  to  work  for  him  is 
abridged,  but  he  still  has  a  right  to  her  society 
and  assistance,  which  is  different  in  character 
and  degree  from  that  which  other  people  have, 
or  which  she  is  at  liberty  to  give  to  them. 
By  marriage,  both  hustmnd  and  wife  take 
upon  themselves  certain  duties  and  obliga- 
tions towards  each  other,  in  sickness  and 
health,  which  it  cannot  be  su^iposed  that  the 
legislature  has  intended  wholly  to  uproot.  A 
married  woman  may  now  perform  any  labor  or 
services  on  her  sole  and  separate  account,  as  her 
husband  may;  nevertheless  each  owes  certain 
duties  to  the  other  which  are  not  annulled  by 
the  statutes.  Mewhirter  v.  Ihtten,  42  Iowa, 
288,  20  Am.  Rep.  618.  These  duties  are  in- 
cluded in  the  word  "consortium:"  but  the  ex- 
tent of  these  duties,  or  of  the  right  of  consor- 
tium, need  not  now  be  determine.  The  only 
question  presented  to  us  is  whether  the  presid- 
ing justice  w$s  right  in  allowing  the  jury  to 
consider  at  all  the  loss  of  consortium,  it  is 
argued  by  the  defendant  that,  if  a  husband  has 
a  right  to  recover  for  the  loss  of  consortium 
through  an  iniury  caused  by  negligence,  a 
wife  also  would  have  the  same  right,  by  virtue 
of  the  existing  statutes,  in  case  of  such  an  in- 
jury to  her  husband;  and  that  this  has  never 
been  held,  or  even  contended  for.  She  has  no 
such  right  at  common  law,  but  whether  she 
has  b^  statute  we  do  not  now  consider.  The 
question  has  been  considered  elsewhere,  but 
the  decisions  are  not  in  harmony. 
Exceptions  overruled. 


MISSOURI  SUPREME  COURT. 


Peter  GRANEY  and  Wife,  Rcspts., 

V. 

6T.  LOUIS.  IRON  MOUNTAIN,  &  SOUTH- 
ERN  RAILWAY  COMPANY,  Appt. 


(. 


.Mo. 


.) 


1«  An  action  for  negrHST^nce  in  running 
a  train  at  a  rate  of  speed  prohibited  by 
ordinance  over  a  croflsin?  at  whicli  there  do 
not  appear  to  have  been  any  gates  or  watchmen 
if  not  defeated  by  tbc  sultsequeDt  subetiturion  of 
an  ordiuaoce  which  makes  the  same  limitation 
except  when  gates  and  a  watchman  are  provided. 

8f  Vegiigenee  may  be  the  proximate 
eanse  of  an  ii^nry  which  directly  results 
therefrom,  although  the  particular  consequences 
were  unusual  and  could  not  ordinarily  have  oeen 
foreseen. 

3«  The  ne^^liipenee  of  a  boy  twelve 
years  old  in  standing  so  near  a  passiug  train 
that  be  is  drawn  under  it  by  a  current  of  air  is  a 
Question  for  the  lury,  and  cannot  be  declared  as 
a  matter  of  law. 


4.  Standing  so  near  a  passing  train 
that  there  is  daaiger  of  beings  drawn 
under  it  by  a  current  of  air  is  neKllKenoe  al- 
though the  person  does  not  stand  near  enough 
to  be  struck  by  the  train. 

6*  Evidence  of  the  effect  of  air  npon 
mall  sacks  thrown  from  running  trains  Is  in- 
admissible on  the  question  of  the  effect  upon 
a  boy  weighing  66  pounds  standing  near  a  pass- 
ing train. 

(Sherwood,  Burgess,  and  Robinson,  JJ.^  dissent.) 

(June  8, 1807.)} 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  St.  Louis  County 
in  favor  of  plaintiffs  in  an  action  brought  to 
recover  damRges  for  the  alleged  negligent  kill- 
ing of  plaintiffs'  minor  son.     Rererned. 
The  facts  are  stated  in  the  opinion. 
Messrs  Martin  L.  Clardy  and  Henrjr 
Q.  Herbel  for  appellant 
Mr.  W.  B.  Thompson  for  respondent. 


Note.— As  to  contributory  negligence  of  infants, 
we  also  Chicago  City  R.  Co.  v.  Robmson  (Til.)  4  L. 
R.  A.  123,  and  note:  Winter  v.  Kansas  City  Cable  R. 
Co.  (Mo J  6  L.  B.  A.  536,  and  note;  Newman  v.  PnQ. 


I  lIpsburfiT  Horse  Car  R.  Co.  (N.  J.)  8  L.  R.  A.  842.  and 
note:  RodRers  v.  Lees  (Pa.)  1:2  L.  R.  A.  216.  and  note; 
and  Lake  Erie  &  W.  R.  Co.  y.  Mackey  (Ohio)  29  L. 
B.  A.  757. 
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MissouBi  Supreme  Coubt. 


JC»E, 


Macfarlane*  J.,  delivered  the  opinion  of 
the  rcurt: 

This  18  an  action  by  plaintiffs,  who  are  bus 
band  and  w  fi*,  to  recover. the  statntory  dam 
ages  of  $5,000,  fir  the  death  of  their  minor 
son,  James  G'*f.ney,  caused,  asallc<red,  by  the 
negligence  «f  ibe  tmplo\ees  of  defendant  in 
running  oi  e  of  its  frfiilit  trains  in  the  city  of 
St.  Louis.  I  he  pcti  ion  charges  in  substance 
that  on  'h  18th  (lav  of  January,  1891.  there 
were  in  fo  ce  t  irce  valid  ordinances  in  the  city 
of  St.  Louis, — o  -.e  proliibiling  any  car  or  cars  or 
locomotive  propelled  by  steam  power  to  be  run 
at  a  rate  of  sp^ed  exceeding  6  miles  per  hour; 
another  requiring  such  locomotive  to  ring  a 
bell  constantly  while  running  within  the  city 
limits:  and  the  third  imposing,  a  penalty  for 
violation  of  either  of  the  other  two.  The  pe- 
tition tlien  charges  the  circumstances  uuder 
which  the  son  of  plaintiffs  was  killed,  sub- 
stantially as  follows:  The  said  James,  the  in- 
fant son  of  plaintiffs,  was  on  the  18th  day  of 
January,  1891,  standing  upon  the  crossing  of 
Dorcas  street,  in  the  city  of  St.  Louis,  along- 
side the  track  of  defendant's  railway,  and  at  a 
sufficient  and  proper  distance  away  from  said 
track,  and  away  from  the  locomotive  and  cars 
operated  by  defendant,  when  the  servants  of 
defendant,  without  warning,  recklessly,  neg- 
ligently, and  at  a  speed  prohibited  by  an  or- 
dinance of  said  city,  ran  a  train  of  freight 
cars  over  said  track,  by  reason  of  which  their 
son  fell  and  was  sucked  under  the  wheels 
of  the  cars,  and  was  thereby  killed.  The  only 
negligence  charged  is  the  violation  of  these 
ordinances.  Defendant  answered  by  a  general 
denial  and  a  plea  of  contributory  negligence. 
It  also  averred  that  said  ordinances  regulating 
the  speed  of  trains  had  been  repealed,  since 
.  the  death  of  James  Graney,  by  an  ordinance 
limiting  the  rate  of  speed  to  20  miles  per  hour. 
On  the  trial  the  ordinances  pleaded  were  read 
in  evidence.  It  was  admitted  that  James  Gra- 
ney was  killed  on  the  18th  of  January,  1891, 
by  being  run  over  by  a  train  of  freight  cars 
operated  by  defendant,  and  that  he  was  the 
minor  son  of  plaintiffs.  It  was  shown  that, 
on  the  date  mentioned,  defendant  controlled 
and  operated  a  railroad,  a  portion  of  which 
was  located  in  the  city  of  St.  Louis.  It  has 
two  tracks,  running  north  and  south,  which 
cross  Dorcas  street  at  right  angles.  This 
street  runs  east  and  west  through  the  city.  On 
Sunday  afternoon,  January  18,  1891,  James 
Graney,  then  eleven  years  and  nine  months 
old,  and  four  other  boys,  who  were  from  one 
to  two  years  older,  came  down  Dorcas  street 
from  the  west,  intending  to  cross  the  railroad  of 
defendant.  When  close  to  the  track,  a  train  of 
twenty-three  freight  cars,  drawn  by  an  engine, 
came  onto  the  crossing  from  the  south  in  front 
of  them.  The  engine  bell  was  not  ringing, 
and  the  train  was  running  20  or  25  miles  per 
hour.  The  boys  stopped  at  various  distances 
from  the  track,  to  await  the  passage  of  the 
train.  James  Graney  stood  between  the  two 
tracks,  2  or  8  feet  from  the  west  rail  of  the  east 
track,  upon  which  the  trnin  was  passing. 
When  about  half  or  two  thirds  of  the  train  had 
passed,  he  was  seen  to  whirl  around,  and  fall 
upon  the  ground,  and  roll  over.  In  rolling, 
his  legs  got  upon  the  rail,  and  the  cars  pass^ 

88L.  R  A« 


over  them.    From  this  injury  he  died,  on  the 
next  day. 

These  are  substantially  the  facts  proved  on 
the  trial.  There  was  no  material  conflict  ex- 
cept as  to  the  speed  of  the  train  and  giving  the 
signals.  No  witness  gives  the  speed  oi  the 
train  at  less  than  6  miles  per  hour.  The  other 
boys  who  were  with  deceased  testified  to  a 
speed  of  over  20  miles  per  hour.  At  the  close 
of  all  the  evidence,  defendant's  counsel  asked 
the  court  to  give  an  instruction  in  the  nature 
of  a  demurrer  to  the  evidence,  which  was  re- 
fused. The  court  gave  eacb  party  a  number 
of  instructions,  and  refused  some  asked  bv  de- 
fendant. No.  7,  given  at  request  of  plaintiff, 
is  as  follows:  'The  court  instructs  the  jury 
that  plaintiffs'  minor  son,  James  Graney.  was 
entitled  on  the  18th  day  of  January,  1881,  to 
pass  over  and  upon  Dorcas  street,  where  the 
tracks  of  defendant  cross  the  said  street,  if  the 
jury  find  from  the  evidence  that  said  Dorcas 
street  was  a  public  traveled  street  of  the  citj 
of  St.  Louis,  and  to  stop  at  any  place  upon 
said  street  away  from  the  track  of  said  defend- 
ant on  which  it  was  operating  its  train:  and  if 
the  jury  find  from  the  evidence  that  said  James 
Graney  was  away  from  the  said  track  of  said 
defendant  a  reasonably  sufficient  distance,  so 
that  be  was  not  struck  by  the  locomotive  or 
train,  or  by  any  motion  or  other  agency  caused 
by  the  approach  of  said  train,  and  the  jury  fur- 
ther find  that  the  said  James  Graney.  without 
any  fault  or  negligence  on  his  part,  was  drawn 
in  hy  the  air  caused  by  the  velocity  of  said 
train  being  operated  in  excess  of  6  miles  an 
hour,  and  by  that  cause  alone  was  injured,  hy 
having  his  feet  drawn  in  and  under  the  said 
train,  and  that  such  injury  was  the  cause  of 
his  death,  on  the  19th  day  of  January,  1891, 
then  the  jury  will  find  for  the  plaintiffs." 
There  were  a  verdict  and  a  judgment  for  plain- 
tiffs, and  defendant  appealed. 

1.  Counsel  for  appellant  insist,  In  the  first 
place,  that  the  repeal  of  the  ordinance  in  force 
at  the  date  of  the  accident  defeats  the  right  of 
action  grounded  upon  negligence  in  running 
the  train  at  a  rate  of  speed  prohibited  by  the 
ordinance.  The  argument  is  based  upon  the 
well  recognized  principle  of  law  that  ^'a  right 
to  have  one*s  controversies  determined  by  ex- 
isting rules  of  evidence  is  not  a  vested  right,'* 
and,  "like  other  rules  affecting  the  remedy, 
they  must  therefore,  at  all  times,  be  subject  to 
modification  and  control  by  the  legislature." 
Cooley.  Const.  Lim.  450;  Coe  v.  Bitter,  86  Mo. 
282.  What  the  effect  of  a  repeal  of  the  exist- 
ing ordinance  of  the  city  would  be  in  making 
proof  of  negligence  which  rests  entirely  upon 
its  violation  might  be  an  interesting  question. 
But  an  examination  of  this  record  docs  not 
show  that  the  ordinance  in  question  was  re- 
pealed in  respect  to  the  limitation  on  the  rate 
of  speed  of  trains  by  the  subsequentordinance 
passed  by  the  city.  The  ordinance  in  force  at 
the  date  of  the  accident  is  known  as  g  28  of 
article  4  of  chapter  81  of  the  Revised  Ordi- 
nances of  the  city  of  St.  Louis,  and  reads:  *'It 
shall  not  be  lawful  within  the  limits  of  the  city 
of  St.  Louis  for  any  car,  cars,  or  locomotives 
propelled  by  steam  power,  to  run  at  a  speed 
exceeding  6  miles  per  hour."  Exceptions  are 
made,  which  have  no  application  to  the  train 
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by  ^bich  the  death  of  the  boy  was  occasioned. 
"The  subsequent  oidinaDce  amends  the  Revised 
Ordinances  of  the  city  by  striking  out  ^^  1284, 
1235.  1286,  1237,  and  1288  of  article  5  of  chap- 
ter 81,  and  inserting  five  new  sections  in  lieu 
thereof.    The  first  of  these  requires  railroad 
corporations  to  maintain  gates  at  street  cross- 
ings, and  keep  a  watchman  to  operate  the 
same.    The  next  three  sections  provide  for 
enforcing   compliance   with   the   first.    The 
fifth,  upon  which  defendant  relies,  is  as  fol- 
lows: "It  shall  not  be  lawful  within  the  limits 
of  the  city  of  St.  Louis  for  any  person,  asso- 
ciation, or  corporation  to  run  any  engine,  car, 
or  train  of  cars  propelled  by  steam  power  at  a 
rate  of  speed  exceeding  6  miles  per  hour  over, 
along,  or  across  anv  cross  or  intersecting  street. 
avenue,  or  road,  which  is  now  or  may  hereafter 
be   used   for  wagon    travel,  if  such  person, 
association,  or  corporation  shall  have  failed 
to  comply  with  a  notice  from  the  street  com- 
missioner, specified  in  §  1284.    But  after  com- 
pliance therewith,  it  shall  be  lawful  for  any 
person,  association,  or  corporation  to  run  its 
engines,  car,  or  train  of  cars  at  a  rate  of  speed 
not  exceeding  20  miles  per  hour."    Kow,  it  is 
evident  that  the  prohibition  in  respect  to  the 
speed  of  trains  contained  in  the  original  ordi- 
nance was  continued  in  force  until  the  railroad 
corporation  complied  with  the  requirements  of 
g  1284  of  the  substituted  ordinance.    There 
was  DO  proof  that  defendant  maintained  a  gate 
or  kept  a  watchman  at  the  crossing  of  Dorras 
street.    Indeed,  the  inference  may  be  readily 
drawn  from  the  evidence  that  the  requirements 
of  the  substituted  ordinance  had  not  been  com- 
plied with,  and  defendant  was  therefore  lim- 
ited to  a  speed  of  6  miles  per  hour.    From 
what  is  said,  we  do  not  wish  to  be  understood 
as  expressing  or  intimating  an  opinion  as  to 
what  effect  an  absolute  repeal  of  the  original 
ordinance  would  have  had  upon  its  admissibil- 
ity as  evidence  in  proof  of  negligence.    Ac- 
cording to  defendant's  contention,  the  substi- 
tuted ordinance  furnished  the  evidence. 

2.  Was  the  demurrer  to  the  evidence  prop- 
erly denied  ?  First,  was  defendant's  negligence 
the  proximate  cause  of  the  injurv?  Under  the 
ordinance  in  force  in  the  city  of  St.  Louis,  de- 
fendant was  negligent  in  running  the  train  at 
a  rate  of  speed  In  excess  of  6  miles  per  hour. 
The  negligence  being  established,  defendant  is 
liable  for  all  the  consequences  directly  result- 
ing therefrom,  though  the  particular  injury 
might  not  have  been  anticipated.  In  case  the 
negligence  is  admitted  or  otherwise  proved, 
and  the  injurious  consequences  are  immediate, 
and  flow  directly  from  the  negligent  act,  the 
person  guilty  of  the  act  will  not  be  excused  for 
the  reason  that  the  particular  consequences 
were  unusual,  and  could  not  ordinarily  have 
been  foreseen.  Proof  of  negligence  and  of  in- 
jury directly  resulting  therefrom  makes,  prima 
facie,  a  case  for  damages.  16  Am.  &  Eng. 
Enc.  Law,  p.  422.  It  is  well  known  from 
common  observation  and  experience  that  a 
moving  train  or  other  body  creates  a  move- 
ment of  the  air  near  it  in  the  same  direction. 
The  force  of  the  current  of  the  air  is  increased 
with  the  increased  velocity  of  the  moving  ob- 
ject. A  rapidly  moving  train  carries  the  air 
along  with  it  with  such  velocity  and  force  as 
to  tend  to  move  or  overthrow  one  standing 
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very  near  to  the  track.  F.  E.  Nipher,  profes- 
sor of  physics  of  Washington  IJniversity,  of 
St.  Louis,  Missouri,  testified  as  a  witness  for 
plaintiff.  He  stated  that  he  had  occupied  the 
position  of  professor  of  physics  for  twenty 
years;  had  frequently  observed  the  motion  of 
bodies  through  the  air;  had  experimented  on 
the  effect  upon  the  air  of  running  railroad 
trains.  A  train  of  twenty  cars,  running  at  6 
miles  per  hour,  has  no  appreciable  effect  upon 
the  air,  but  the  effect  is  very  much  greater 
when  the  speed  is  20  miles  per  hour.  The  wit- 
ness was  asked  what  effect  the  air,  struck  by 
a  running  train,  would  have  upon  bodies 
standing  close  to  it  He  answered:  "The  body 
that  is  very  close  to  the  moving  train  as  the 
train  approaches — ^the  front  part  of  the  train— 
the  body  would  have  a  tendency  to  be  pushed 
away  from  the  front  part  of  the  locomotive  by 
the  parting  of  the  air,  but  along  towards  the 
latter  part  of  the  train  the  air  is  carried  along 
with  the  train,  and  a  person  standing  near  a 
car  or  train  like  that  the  air  would  have  a  ten- 
dency to  draw  along  with  it.  It  would  have 
a  tendency  to  produce  its  rotation  on  the  party; 
that  is  to  say,  the  side  of  the  party  towards 
the  train  would  be  whirled  around,  and  carried 
with  and  towards  the  train.  I  have  always 
felt  this  current  of  air  while  standing  near  a 
moving  train  in  making  such  tests." 

Q,  Kow,  suppose  a  person,  a  small  boy, 
weighing  about  60  pounds,  was  standing  near 
a  train,  running  at  20  miles  an  hour;  what 
would  you  say  would  be  the  effect  of  the  veloc- 
ity of  the  air  created  by  that  train  on  that  boy? 

A,  The  effect  of  that  would  be  to  upset  him, 
perhaps,  and  in  doin^  so,  if  he  were  to  fall,  it 
would  produce  a  whirling  of  his  body,  which 
would  roll  him  towards  the  train. 

Q.  Could  that  occur  if  the  train  was  running 
at  6  miles  an  hour? 

A,  No,  sir;  there  would  be  no  effect  of  that 
kind  produced  on  the  boy. 

The  witness  gave  it  as  his  opinion  that  the 
boy  might  have  been  thrown  down  and  rolled 
under  the  wheel  by  force  of  the  air,  without 
"the  boy  striking  the  train,  or  the  train  strik- 
ing the  boy;"  also,  that  the  air  would  give  to 
the  body  a  rotary  motion  towards  the  cars. 
We  have  no  right  to  disregard  this  evidence  as 
being  contrary  to  known  Taws.  The  evidence 
tends  to  prove  that  James  Graney  was  standing 
within  2  or  8  feet  of  the  track  as  the  train 
passed  him.  When  about  half  the  train  had 
passed,  he  was  observed  to  turn  and  fall  in  the 
direction  in  which  the  train  was  moving,  and 
to  roll  over  on  the  ground,  his  legs  thereby 
going  upon  the  rail.  An  inference  may  be 
reasonably  drawn  from  these  facts  that  he  was 
thrown  down  by  the  force  of  the  current  of 
air  caused  by  the  unlawful  speed  at  which  the 
train  was  run.  We  have,  therefore,  evidence 
tending  to  prove  negligence  in  operating  the 
train,  and  that  the  death  of  the  boy  was  the 
Immediate  consequence  thereof.  These  facts, 
if  found  by  the  jury,  would  authorize  a  recov- 
ery, unless  negligence  can  be  attributed  to  the 
boy  in  voluntarily  standing  so  near  the  run- 
niug  train  as  to  be  thrown  down  by  the  wind 
created  thereby. 

8.  Deceased  saw  the  train,  and  standing,  as 
he  was,  by  the  side  of  it,  knew  its  rate  of  speed 
was  unlawful,  or  at  least  he  was  not  entitled 
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to  muuige  the  presumption  thai  it  was  ruooiDf 
less  than  6  miles  per  hour.  If  an  iojury  had 
been  suffered  by  a  persoo  stti  juris  in  the  same 
circumstances,  and  for  the  same  cause,  we 
could  not  hesitate  to  declare  his  conduct  In 
standing  so  near  the  track  such  negligence  as 
would  preclude  a  recovery.  But  a  boy  of 
twelve  years  is  only  required  to  exercise  the 
degree  of  care  commensurate  with  his  intelli- 
gence, experience,  and  knowledge,  and  is  only 
chargeable  with  contributory  ne^digence  ac- 
cording to  the  same  rule.  Whether,  in  a  partic- 
ular case,  his  concurring  negliirence  will  de- 
feat a  recovery,  is  generally,  but  not  always, 
a  question  of  fact,  to  be  determined  bv  the 
Jury.  Where  it  appears  conclusively  that  a 
boy  of  such  age  has  knowledge  of  the  danger 
of  doing  an  act  and  sufficient  intelligence  to 
avoid  it,  and  nevertheless  voluntarily  does  it, 
and  is  injured  thereby,  he  will  be  chargeable 
with  contributory  negligence,  as  a  matter  of 
law.  The  fact  Uiat  he  was  reckless  in  the 
face  of  the  danger  should  no  more  excuse  him 
than  the  same  characteristic  would  excuse  an 
adult  person.  Payne  v.  Chicago  db  A,  R,  Co, 
186  Mo.  562;  Spillane  v.  Missouri  P.  R,  Co.  135 
Mo.  414;  Ridenhour  ▼.  Kansas  City  Cable  R. 
Co,  102  Mo.  270,  and  283.  James  Graney  was 
eleven  years,  nine  months  old  at  the  date  of 
his  death,  and  was  small  for  his  age,  weighing 
oiilj  about  65  pounds.  The  record  gives  us 
no  information  in  respect  to  his  intelligence, 
knowledge  of  running  trains,  or  physical  ac- 
tivity. That  he  was  indiscreet  can  be  readily 
inferred  from  his  conduct  on  tho  occasion  of 
his  death.  The  question  then  Is,  whether, 
in  the  circumstances  under  which  the  boy  met 
his  death,  we  can  declare,  as  a  matter  of  law, 
that  he  was  guilty  of  contributory  negligence. 
In  order  to  declare  this,  as  a  conclusion  of 
law,  we  must  presume  from  his  age  alone  that 
he  was  capable  of  understanding  the  danger 
to  which  he  exposed  himself.  It  has  been 
held  that  a  boy  between  eleven  snd  twelve 
years  of  age  will  be  presumed  to  know  the 
danger  he  incurs  in  going  upon  a  railroad 
track  immediately  in  front  of  a  running 
train.  Masser  v.  Ghieago,  R.  I.  dt  P.  R.  Co. 
6-^  Iowa.  602;  Tucker  w.  New  York  C.  db  H,  R. 
R.  Co.  \U  N.  Y.  308. 

But  the  capacity  to  know  and  the  ability  to 
avoid  danger  are  generally  to  be  determined 
by  the  character  of  the  danger,  and  the  pre- 
caution necessary  to  be  taken  in  order  to  avoid 
it.  While  a  boy  twelve  years  of  age  may  well 
be  presumed  to  know  the  obvious  danger  of 
going  upon  a  railroad  track  before  a  running 
train,  he  might  not  have  knowledge  of  the 
danger  of  Atandine  so  near  the  track  while  a 
train  is  passing.  "We  do  not  think  it  conclu- 
sively appears  from  the  mere  evidence  of  the 
age  of  deceased  that  his  knowledge  was  suf- 
ficient to  justify  the  court  in  declaring,  as  a 
matter  of  law,  that  he  knew  of  the  danger  of 
his  negligent  act,  and  the  jury  was  properly 
left  to  determine  whether,in  the  circumstances, 
contributory  negligence  should  be  imputed  to 
him.    We  are  of  the  opinion  that  the  trial 
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court  did  not  commit  error  in  refnaiog  the  d» 
murrcr  to  the  evidence. 

4.  We  are  of  the  opinion  that  the  seventh 
instruction  given  at  the  request  of  plaintiff  is 
misleading,  and  impropeily  declares  the  mess- 
are  of  care  required  of  one  standing  beside  s 
railroad  track  while  a  train  is  running  over  it 
As  will  be  seen,  the  insiruction  in  effect  tells 
the  jury,  as  a  matter  of  law,  that  deceased 
was  not  negligent  if  he  stood  a  sufficient  dis- 
tance from  the  track  to  avoid  being  struck  by 
the  locomotive  and  train  passing  upon  it. 
Thus,  the  instruction  ignores  the  vetj  cause 
which  produced  the  injury,  namely,  the  dis- 
turbance of  the  air.  A  prudent  person  would 
stand  far  enough  from  the  track  to  avoid  the 
dangerous  effect  of  the  wind  produced  by  the 
train.  Whether  a  boy  could  stand  nearer  a 
train  than  common  prudence  would  dictate 
in  the  case  of  an  adult  person,  and  avoid  the 
effect  of  his  conduct  if  injured,  would  depend 
upon  whether  contributory  negligence  could 
be  imputed  to  him.  The  degree  of  care  re- 
quired of  a  boy  is  not  different  from  that  re- 
quired of  a  man  if  the  former  is  chargeable 
with  contributory  neeligence  at  all.  The  act 
of  deceased  in  voluntarily  lading  a  positioD  so 
near  the  train  as  to  be  thrown  down  by  the 
disturbance  of  the  air  was  a  negligent  act,  aod 
the  jury  might  properly  have  been  so  in- 
structed. He  had  no  right  to  presume  that 
the  train  was  running  at  less  speed  than  6 
miles  per  hour  when  he  could  see  that  it  wsi 
moving  much  faster.  His  companions  knew 
that  it  was  running  over  20  miles  per  hour, 
for  they  all  testifi^  to  the  excessive  rate  of 
speed.  The  question  then,  was,  whether  de- 
ceased had  knowledge  and  understanding  of 
the  danger  be  incurred  in  taking  a  posui3n 
within  2  or  3  feet  of  this  train,  and  trying  to 
stand  there  while  it  passed  him. 

5.  Two  witnesses,  Lavin  and  Culvert  were 
called  as  experts,  and  were  permitted  to  ^^e 
their  opinion  as  to  the  effect  the  current  of  air 
produced  by  a  freight  train  running  at  the  rate 
of  20  miles  per  hour  would  have  upon  a 
boy  weighing  65  pounds,  standing  witnin  2 
or  8  feet  of  it.  These  witnesses  were  al- 
lowed to  detail  in  chief  to  the  jury  their  ot>- 
servatioiis  of  the  effect  of  the  air  upon  mail 
sacks  thrown  from  running  trains.  This  evi- 
dence was  entirely  irrelevant  to  any  issue  oo 
trial.  It  did  not  even  correctly  illustrate  the 
question  in  issue.  An  object  thrown  from  a 
train  while  in  motion  is  carried  forward  by 
the  momentum  of  the  train,  as  well  as  by  the 
current  of  the  air,  aod  the  effect  of  the  cur- 
rent on  them  might  not  be  the  same  as  thai 
produced  upon  a  stationary  object.  The  court 
should  not  have  permitted  these  witnesses,  oo 
examinstion  in  chief,  to  detail  to  the  jury  the 
result  of  these  experiments. 

Judgment  reversed,  and  cause  remanded. 

Barclay*  Ch.  J.,  and  Gantt  and  Bracet 
JJ.,  concur. 

Sherwood,  Barg^ess,   and  RobinsoB* 

JJ..,  dissent. 
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TRENTON      PASSENGER      RAILWAY 
COMPANY.  Plff.  in  Err. , 

V. 

Charles  8.  COOPER. 


SAME,  Plff,  in  Brr., 

V. 

Samuel  M.  BENNETT. 
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^1.  Eacape  of  electrieity  ft*om  »  street 
nmw'a.y  to  tbe  injury  of  a  horse  being  driven 
on  a  public  street  to  presumptive  proof  of  negli- 
crence  In  tbe  operation  of  the  railway.  Reaipaa 
loquitur, 

2.  Words  spoken  by  »  driver  in  the  ef- 
fort to  control  a  runaway  horse  are  ad- 
missible in  evidence  as  a  part  of  the  res  gestcB  on 
fbe  trial  of  an  action  for  damaites  for  injuries 
resultioir  from  the  frightening  of  a  horse.  Evi- 
dence of  previous  experience  of  tbe  driver  In 
case  of  electric  shock  to  a  horse  was  competent, 
DOt  to  prove  tbe  fact  of  a  shock  In  the  case  at 
band,  but  to  account  for  tbe  driver*8  words  and 
conduct. 

8.  Zivldenee  leg^al  for  sone  purpose 
eannot  be  excluded  because  a  jury  may  er- 
roneously use  it  for  another  purpose.  The  de- 
fendant's protection  against  this  is  to  ask  for 
cautionary  instruction. 

4«    The  admission  of  a  leading^  question 

cannot  be  reviewed  on  error. 

(OarriMn,  J.,  dUsenU,) 
(June  28. 1SS7.) 

TTTRITS  of  error  to  the  Circuit  Court  for 
»»  Mercer  Co'ioty  to  review  judgiuents  in 
favor  of  plaiDtitls  in  actions  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  beeu  caused  by  defendant's  Degligence. 
Affirmed, 

The  facts  are  stated  in  tbe  opinion. 

Mr.  James  Buchanan  for  plaintiff  in  er- 
ror. 

Meatrs.  John  H.  Backes  and  G.  D.  W. 
Vroom,  for  defend nnta  in  error: 

Parties  dealing  with  this  dangerous  article 
are    held    to    the    highest    degree   of    care. 
Whether  or  not  this  was  done  by  the  defend 
ant  was  for  tbe  jury. 

Thompson,  Electricity,  64. 

The  exclamaiion  made  by  the  plaintiff. 
Cooper,  to  Bennett,  when  tbe  horse  hiugfd 
and  kicked,  "He  bas  got  a  shock,  Sam;  caich 
hold,"  was  a  part  of  the  res  geatcs,  and  us  such 
was  adroisbible  in  evidence. 

1  Wbart.  Ev.  §  258;  Uunter  v.  State,  41  N. 
J.  L  536;  1  Grcenl.  Ev.  i^  108. 

Tbe  evidence  of  Bennett,  that  the  plaintiff, 
Cooper,  made  such  remark  to  him,  was  admis 
sible  as  pun  of  the  tea  gesta. 

Castner  v.  Sliker,  33  N.  J.  L.  95. 

*Headnot«s  by  CoLLnrs.  J. 


Not*. -As  to  liability  for  fnjunes  by  electric 
wires  in  hlKhways  generaily.  see  note  to  Denver 
Consol.  Blectrlo  Co.  v.  Simpson  (Colo.)  8L  L.  R.  A. 
560. 
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Collins*  J.,  delivered  the  opinion  of  the 
court: 

These  two  causes  were  argued  toeetber  upon 
identical  bills  of  exception  and  assignments  of 
error,  tbe  orieiual  actions  having  been  tried  to- 
gether in  the  Mercer  circuit.  The  actions  were 
based  upon  alleged  negliirence  in  the  law- 
ful operation  by  means  of  eleclririty  of  a  street 
railway  in  the  city  of  Trenton.  In  such  opera- 
tion an  electric  current  was  conducted  through 
rails  laid  on  the  street,  the  ends  of  the  rails 
being  fastened  together  with  metallic  tics  by  a 
process  called  in  the  declaration  and  testimony 
•*bonding."  Tbe  negligence  averred  was  in- 
sufficient or  defective  bonding,  permitting  the 
escape  of  electricity.  In  one  of  tne  actions 
the  result  averred  was  injury  to  a  vnluahJe 
horse  owned  and  being  driven  by  the  plaintiff 
Cooper,  and  in  the  other  personal  injury  to  tbe 
plaintitT  Bennett,  who  was  Coopei's  hostler 
and  was  riding  with  him.  The  horse  ran 
away,  and  both  men  were  thrown  from  the 
carriage.  The  plaint ilTs  recovered  damages, 
andthe  judsments  have  been  removed  by  wtiis 
of  error  to  this  court. 

Error  is  first  assi^rned  upon  refusal  to  non- 
suit. The  contention  is  that,  as  the  averments 
of  negligence  were  limited  to  the  bondiutr  of 
the  rails,  the  plaintiffs  were  obliged  to  point 
out  and  establish  some  particular  defect  or  in- 
sufficiency in  such  bonding.  I  do  not  assent 
to  this  view.  It  would  have  been  sufficient  lo 
aver  that  electricity  was,  through  negligence, 
permitted  to  escape  from  the  rails;  but.  as  it 
appeared  in  the  case  that  such  escape  was  only 
possible  at  the  ends  of  the  rails,  it  was  a  neces- 
sary conclusion  that,  if  it  occurred,  it  must 
have  been  due  to  insufficient  or  defective  bond- 
ing. It  must  be  assumed  that  with  proper  and 
sufficient  bonds  the  rails  would  have  carried  a 
current  of  electricity  with  safety  to  horses 
stepping  upon  them.  Otherwise  theoperation 
of  a  railway  in  a  public  street  by  means  of 
cucb  a  current  passing  through  its  rails  was 
ipso  facto  a  nuisance.  No  legislation  has  au- 
thorized such  an  infringement  on  the  rights 
of  the  public  in  a  highway.  If.  therefore, 
el<  ctricity  did  escape  from  the  rails,  that  fact 
was  presumptive  proof  of  ne^ licence.  The 
case  comes  clearly  within  the  bounds  set  by 
this  court  for  the  right  of  a  plaintiff  to  fay, 
'*/2fj  ipsa  loquitur.*"  Bahr  v.  /.ombard,  58  ST. 
J.  L.  233.  Of  course,  proof  of  a  latent  de- 
fect or  of  a  break  in  a  bond,  of  which  the 
mnnugers  of  the  railway  could  not  with  due 
diligence  have  learned,  might  rebut  the  pre- 
sumption of  negligence,  but  no  such  pi  oof 
appeared  in  the  plaintiff's  ca.«e.  AeRiiming 
that  there  was  proof  tending  toshow  that  elec- 
tricity did  escape  from  the  company's  rails  and 
affect  the  horse,  it  was  the  duty  of  the  trial 
judge  to  require  a  defense.  There  was  proof 
sutlicient  to  go  to  the  jury  of  such  escape  and 
shock.  The  horse,  previously  docile,  and  ac- 
customed to  the  city  streets,  was  being  driven 
across  the  railway  track.  Immediately  after 
stepping  on  a  rail,  he  stopped,  shook,  quiv- 
ered, and  then  plunged  forward,  and  ran  so 
violently  as  to  overcome  all  efforts  to  restrain 
him.    A  subsequent  examination  by  a  veteri- 
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State.  Its  or^aDlzatioD,  corporate  fuDCtioos, 
who  sball  become  members,  ^bat  are  tbeir 
rights  as  members,  are  all  questions  for  New 
Jersey  courts,  because  questions  of  local  law. 
TbereTore  they  require  local  administration. 
Tlie  contract  with  tbc  Edison  Company,  the 
bill  assun  es,  granted  tbe  exclusive  use  of  the 
conduits  to  tbatcompany,  which  was  not  within 
the  corporate  power  of  the  Penn  Company  to 
^rant.  Assuming  that  the  grant  was  exclusive, 
what  was  the  scope  of  the  corporate  powers 
conferred  by  the  stale  of  New  Jersey?  We 
must  at  once  turn  to  th*»  local  law  of  New  Jer- 
sey for  answer.  Next  it  is  asked  that  a  decree 
be  made  that  hfd»  be  invited  for  the  ex- 
tension and  use  of  its  conduits;  next,  that  tbe 
mansgcment  shall  be  declared  collusive  and 
fraudulent,  and  he  placed  in  the  control  of  a 
mnster  to  be  appointed  by  the  court.  This  in- 
volves tbe  corporate  manR^ement  of  a  foreign 
corporation  by  a  Pennsylvania  court.  It  seems 
to  us  it  would  be  without  warrant  in  either  rea- 
son or  Huthority.  While  visitatorial  and  reme- 
dial powers  are  conferred  upon  our  courts  over 
corporations  of  this  slate,  and  they  can,  under 
certain  circumstances,  properly  exercise  these 
powers,  as  to  foreign  corporations  it  has  been 
directly  derided  otherwise.  In  Morris  v.* 
iilerenMf  6  Pbila.  488,  Justice  Sharswood,  sitting 
at  Tiini  jtrius,  held  that  a  stockholders'  bill 
could  not  be  maintained  against  a  foreign  cor- 
poration mainly  on  the  ground  that  to  do  so 
would  lead  to  a  conflict  of  jurisdiction.  He 
refers  to  Judge  King's  decision  in  Bank  of 
Virginia  v.  Adams,  1  Pars.  Sel.  Eq.  Cas.  534, 
where  it  was  held  that  even  a  creditors'  btll  to 
compel  payment  of  subscription  to  stock  was 
not  sustained;  much  less  would  a  stockholder?' 
bill  lie,  for  the  Pennsylvania  resident  has  no 
right  to  call  upon  the  courts  of  his  own  state 
to  protect  him  from  the  consequences  of  a  vol- 
untary membership  in  a  foreign  corporation. 
By  the  very  act  of  membership,  he  intrusted 
his  money  to  the  control  of  an  orgnnization 
owing  its  existence  to,  and  governed  by,  the 
laws  of  another  state. 


It  is  argued  by  appellants  that  the  risible, 
tangible  property  of  a  foreign  corporation  sit- 
uate within  this  state  confers  local  jurisdiction, 
and  therefore,  as  the  conduits  are  in  Philadel- 
phia, our  'courts  have  jurisdiction.  Without 
doubt,  courts  of  equity  in  Pennsylvania  have, 
under  our  act  of  assembly  of  April  6,  1859.  ju- 
risdiction to  enjoin  unlawful  acts  by  such  cor- 
porations; to  enforce  performance  of  oonlracts 
in  this  state  with  third  parties;  in  short,  have 
general  jurisdiction  in  equity;  but  they  have 
no  jurisdiction  as  to  their  internal  manage- 
ment. AYhat  constitutes  internal  manaeeroent 
is  well  defined  by  Si  one,  J.,  in  Hortri  :>t^te 
Copper  rf-  Gold  iiin.  Co.  v.  Field.  W  Md.  IM: 
'*  Where  the  act  complained  of  aifecis  tbe  com- 
plainant solely  in  his  rapacity  as  a  member  of 
the  corporation,  whether  it  be  as  stockholder, 
director,  president,  or  other  officer,  and  is  the 
act  of  the  corporation,  whether  acting  in 
stockholders'  meeting  or  through  its  a^rents, 
the  board  of  directors,  that  then  such  action  ia 
the  management  of  the  internal  affairs  of  tbe 
corporation,  and  in  case  of  a  foreign  corpora- 
tion, our  courts  will  not  take  jurisdiction." 
Here  the  plaintiffs  (stockholders)  accuse  the 
corporate  management  of  disretrard  of  the 
rights  of  tbe  whole  body  of  stockholders,  for 
whom  the  corporation  is  trustee,  in  making  un- 
wise and  reckless  contracts  which  depreciate 
and  render  valueless  their  stock.  Tbe  wrong 
complained  of  is  not  from  the  violation  of  a 
contract  with  them,  but  want  of  fidelity  to  duty 
in  their  fiduciary  relation  springing  from  the 
nature  of  the  organization.  In  substance,  tbe 
averment  is  that,  at  the  office  of  tbe  (N>ropany 
in  the  state  of  New  Jersey,  the  manage ment,  in 
violation  of  their  official  dut^,  entered  into  a 
contract  to  be  performed  m  Pennsylvania, 
whereby  the  stockholders  suffer.  This,  plainly, 
strikes  at  the  internal  management  of  the 
company.  The  existence  of  the  wrong  must 
be  ascertained,  and  the  remedy  applied,  ac- 
cording to  the  laws  of  the  domiclL 

TJie  decree  is  affinned. 
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Ex  parte  James  LACEY. 
(108  Cat.  826.) 

1.   Power  to  make  and  enfbrce  police, 

sanitary,  and  other  regulations  ^ill  io- 


clude  power  to  probfbtt  tbe  oondactin^  of  a 
steam  shoddy  machine  or  steam  carpet- heating 
machine  near  a  cburcb,  scboolhouae;  resideDoe, 
or  dwellimr  house. 

8.  An  ordinance  prohibitias  the  estab- 
lishment of  a  steam  shoddy  marJiine  or 


KoTE.— Municipal  pnwfv  over  nuisances  relating  to 

trade  or  business 
I.  In  ocneral. 
II.  SlauQhterhimse% 
IIT.  Ijiundries, 
IV.  Fertilizers, 
V.  Livery  stable*. 
VI.  Rrick  and  lime  kflns, 
VII.  Stockyards. 
VIII.  Talk/w.  fat.  hides,  etc 
IX.  I>tirieit, 
X.  Pawn  brokers,  jur^,  and  fccomlhand  clothes 

dealers, 
XI.  MiHtedaneous  trades. 

The  ircneral  principles  of  the  law  relating  to  tbe 
power  of  municipal  corporations  lo  define,  prevent, 
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and  atiate  niiisAnces  are  treated  of  in  a  note  to  Gross- 
man V.  Oakland  (Or.)  26  L.  U.  A.  SOS. 

Tbe  qutntion  of  tbe  power  of  munfcipslitiea  orer 
nuisances  affectinir  buildings  and  other  obetruo- 
tions  will  be  found  lo  note  to  ETaoavillev.  Milier 
(lod.)  aute^  161. 

A  note  to  the  oases  of  Cape  May  ▼.  Gape  Xaj.  D. 
B.  &  S.  P.  R.  Ck>.  (N.  J.)  pott.  — ;  Haireratown  v. 
Wbitmer  (Md.)  p<»rt, — ,  and  State  ▼.  Clarke  (Conn J 
post.  — .  shows  The  power  of  such  authorities  over 
nuisances  on  highways  and  waters. 

Cases  of  nuisances  relating  to  the  ose  and  sale  of 
Intoxicating  liquors,  and  other  nuisances  affecting 
public  morals,  decency,  peace,  or  good  order,  and 
the  power  of  municipalities  over  tbe  same,  will 
form  the  subject  uf  another  note,  as  will  also  thi 


1896 


E»  parte  Lacbt 


«4l 


st^am  earpet-beatlnip  maehiBe  within 
100  feet  of  any  ohuroh,  lohoolhouae,  resi- 
dence, or  dwelling  house  does  not  deprive  the 
owner  of  any  fundamental  rlirht,  and  is  not  un- 
reasonable, arbitrary,  or  disorimlnatingw 

(August  1, 1805.) 


PETITION  for  a  writ  of  habeas  corpus  to 
procure  the  release  of  petitioner  from  cus- 
tody to  which  he  had  been  committed  for  al- 
leged yiolatioQ  of  a  city  ordinance  restricting 
the  limits  within  which  certain  kinds  of  ma- 
chinery could  be  erected.  Denied. 
The  facts  are  stated  in  the  opinion. 


question  of  prescription  in  cases  of  nuisances,  and 
that  of  the  power  of  a  court  of  equity  to  interfere 
on  behalf  of  the  municipal  authorities  to  restrain 
a  nuisance. 

Nuisances  aifecting  public  safety,  health,  and 
personal  comfort  and  the  municipal  power  there- 
over, form  the  subject  of  note  to  Harrington  v. 
Providence  (B.  I.)  anttt  806,  which  also  treats  of 
the  keeping  of  explosives  and  the  use  of  electricity 
and  steam. 

As  bearing  upon  the  power  to  license  a  particular 
business,  see  State  v.  Conlon  (Conn.)  81  L.  R.  A.  56. 

The  subject  of  this  note  is  confined  exclusively  to 
the  question  of  municipal  control  over,  and  the  reg- 
ulation or  abatement  of,  nuisances  arising  from  any 
particular  trade  or  business,  and  does  not  treat  of 
the  subject  of  private  remedies  for  such  nuisances. 

I,  Jyi  oenetraU 

The  right  to  use  property  in  the  prosecution  of 
any  business  which  Is  not  dangerous  to  others,  nor 
injurious  nor  oifenslve  to  persons  within  Its  vicin- 
ity. Is  one  of  the  legal  attributes  of  the  ownership 
of  property  of  which  the  owner  cannot  be  deprived 
by  the  arbitrary  declaration  of  any  law  of  the  state 
or  municipal  ordinance,  nor  can  the  right  of  any 
person  to  engage  in  any  useful  occupation 
not  a  nuisance  per  m  at  such  place  as  he  may 
choose  for  that  purpose  bo  denied  by  any  law  or 
ordinance.    JU  Hong  Wah,  8S  Fed.  Rep.  023. 826.  ' 

Upon  this  question  It  has  been  said  that,  as  a  city 
cannot  declare  that  to  be  a  nuisance  which  is  not  one 
it  must  confine  Its  prohibitory  action  to  fixing  the 
iooalityofanybusine  s  to  future  erections  or  estal>- 
lishments,  and  when  anything  creates  an  actual 
nuisance  it  may  be  reached  and  punished  without 
reference  to  its  duration,  and  Its  continuance  as  a 
nui»nce  may  he  adequately  prevented.  Wreford 
V.  People,  U  Mich.  41. 

A  city  cannot  declare  a  particular  business  a  nui- 
sance In  a  summary  way  and  at  Its  pleasure.  Yates 
V.  Milwaukee,  77  U.  S.IO  Wall.  605, 19  L.  od.  986. 

An  existing  business  cannot  be  put  an  end  to  so 
long  as  it  is  not  a  nuisance  in  fact.  Wreford  v. 
People,  14  Mich.  41. 

In  Ruff  V.  Phillips,  60  Oa.  131.  183,  it  Is  said,  to 
make  the  thing  a  nuisance  It  ought  to  be  of  such  a 
character  as  will  hurt  or  annoy,  in  the  legal  sense 
of  those  words,  ordinary  people,  not  nice,  suscepti- 
ble sickly  people.  In  this  case  it  was  sought  to 
abate  the  defendant's  warehouse  as  a  place  of 
storage  for  commercial  fertilizers,  but  the  case  was 
of  a  private  nature. 

The  legislature  under  the  police  power  may  regu- 
late, or  even  prohibit,  the  carrying  on  of  any  busl- 
nefls  In  such  a  manner  and  In  such  a  place  as  to  be- 
come dangerous  or  detrimental  to  the  health, 
morals,  or  good  order  of  the  community.  People 
V.  Rosenberg.  188  N.  Y.  410.  416. 

In  order  to  constitute  a  public  nuisance  in  con- 
ducting a  business  In  a  populous  city  It  is  not  suf- 
ficient to  show  that  Its  exercise  is  merely  disagree- 
able, but  there  must  be  an  annoyance  calculated  to 
interrupt  the  public  in  the  reasonable  enjoyment 
of  their  property.    Proufs  Case,  4  City  Hall  Rec.  87. 

It  is  not  necessary  that  a  trade  should  be  so  In- 
jurious to  health  as  to  constitute  a  public  nuisance' 
In  order  to  have  It  restrained;  the  mere  offensive- 
oess  to  the  senses  making  the  enjoyment  of  life  un- 
comfortable may  destroy  a  vast  amount  of  prop- 
erty la  the  neighborhood.    Howard  v.  Lee,  3  Sand  f. 
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281, 283.  This  was  a  case  of  a  private  person  seeking 
to  restrain  a  soap-tx>lling  establishment. 

In  Kinney  v.  Koopman  (Ala.)  37  L.  R.  A.  497,  it  Is 
said  if  an  occupation  be  lawful,  and  by  care  and 
precaution  it  oan  be  conducted  without  danger  or 
Inconvenienue  to  another,  the  occupation  Is  nor  per 
se  a  nuisance;  and  If  an  occupation  or  business  k)e- 
oomes  a  nuisance  it  Is  because  of  a  want  of  proper 
care  or  precaution.  In  this  case  the  defendant  was 
held  liable  for  keeping  gunpowder  contrary  to 
1 4098  of  the  Alabama  Criminal  Code  of  1888. 

The  pursuit  of  a  noxious  trade  is  lawful  so  long 
as  it  does  not  Interfere  with  the  rights  of  the  public, 
but  when  it  does  so  Interfere  with  their  superior 
rights  it  tiecomes  Illegal,  and  no  length  of  time  can 
sanctify  it,  as  Its  exercise  is  a  daily  renewal  of  the 
offense.  Ashbrook  v.  Com.  1  Bush,  180, 80  Am.  Dec. 
816. 

Manufactures,  lawful  in  themselves,  may  be- 
come nuisances  if  erected  in  parts  of  towns  where 
they  cannot  but  greatly  Incommode  the  Inhabit- 
ants and  destroy  their  health.  Meeker  v.  Yan 
Rensselaer,  16  Wend.  897. 

Even  works  that  are  nulsancesper  se  may  be  law- 
fully qfirried  on  in  a  convenient  place,  as  in  a  place 
ren^ote  from  habitation  and  public  localities;  and 
when  such  a  business  is  thus  established  in  a  conven- 
ient place  remote  from  dwellings  and  public  workSi 
even  though  It  may  have  l)een  carried  on  for  many 
years,  yet  when  the  place  becomes  inconvenient 
by  reason  of  public  roads  being  laid  so  near  that 
it  becomes  materially  offensive  upon  them,  or  when 
other  business  is  established  In  the  vicinity  which  is 
not  a  nuisance  and  is  Injuriously  affected  thereby, 
being  offensive  to  those  who  work  there  or  come 
there  to  trade,  or  when  numerous  dwellings  are 
erected  In  Its  vicinity  to  which  It  is  a  serious  annoy- 
ance,—It  in  law  becomes  a  public  nuisance,  and 
must  yield  to  the  public  necessity  and  to  the  de- 
mands of  the  public  Interest,  notwithstanding  that 
It  has  been  carried  on  there  for  more  than  a  cen- 
tury, for  no  length  of  time  works  a  prescription 
for  a  public  nuisance  or  other  public  offense.  Com* 
v.  Miller,  139  Pa.  77,  83. 

In  Woody  ear  v.  Schaefer,  67  Md.  1, 10,  40  Am. 
Rep.  419.  It  Is  said  that  the  right  to  pure  air  is  held  to 
be  a  natural  right  and  as  Incident  to  the  enjoyment 
of  land,  and  its  sensible  polution  by  the  exercise  of 
a  noxious  trade  whereby  the  comfortable  enjoy- 
ment of  property  Is  diminished  Is  a  nuisance. 

The  right  to  pure  air  is  in  one  sense  an  absolute 
one  for  all  persons  having  the  right  to  life  and 
health,  and  such  a  contamination  of  the  air  as  Is 
injurious  to  health  cannot  be  justified;  but  In  an- 
other sense  It  is  relative  and  depends  upon  one's 
surroundings,  and  therefore  people  living  in  great 
cities  that  are  sustained  by  manufacturing  enter- 
prises must  necessarily  be  subject  to  many  annoy- 
ances and  positive  discomforts  by  reason  of  noise, 
dust,  smoke,  and  odors  more  or  less  disagreeable 
produced  by  and  resulting  from  the  business  that 
supports  the  city,  and  they  can  only  be  relieved 
from  them  by  going  into  the  open  country.  Com. 
V.  Miller,  139  Pa.  77.  83,  94. 

If  the  owner  of  real  estate  suffers  a  nuisance  to 
be  created  or  continued  by  another  on  or  adjacent 
to  his  premises  In  the  prosecution  of  a  buslnera  for 
his  benoflt,  when  he  has  the  power  to  prevent  or 
abate  the  nuisance,  he  Is  liable  for  an  injury  result- 
ing therefrom  to  third  persons:  and  therefore  such 
a  party  would  be  liable  to  reimburse  the  muuiclpal- 
41 
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Mu»r$.  D.  P.  Hatch  and  R.  B.  Treat '  prisoDed  for  TiolatiDg  a  city  ordioance  of  the 
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for  petitioner. 
Mr,  C.  McFarland  for  respoDdent 


city  of  Los  Angeles  which  provides:  "No  per- 
son or  persons  shall  establish  or  conduct  any 
steam  shoddy  machine  or  steam  carpet-bent- 

Garoutte»  J.,  delivered  the  opinion  of ,  ing  machine  within  100  feet  of  any  church, 
the  coort:  srhoolhouse,   residence,  or  dwelling  house.* 

The  petitioner  has  been  convicted  and  im-   He  now  alleges  the  Judgment  void,  upon  the 

ity  the  damages  and  expenses  they  have  occasioned 
throuerh  the  wrongful  act  of  the  defendant  In  so 
permittiner  the  nuisance  to  exist.  Chicago  v.  Rob- 
bins,  67  U.  8.  2  Black,  418,  424, 17  L.  ed.  298.  302. 

There  are  many  noxious  useful  things  which  a 
municipality  cannot,  lawfully,  under  a  general 
grant  of  power,  declare  nuisances,  such  as  the  ex- 
ercise of  certain  trades  and  callings,  as  that  of  a 
physician,  druggist,  and  the  like;  and  in  all  such 
cases  the  courts,  acting  upon  their  own  experience 
and  knowledge  of  human  affairs,  would  say,  as  a 
matter  of  law,  that  the  exercise  of  such  trades  or 
callings  or  things  of  like  character  is  not  a  nuisance, 
and  that  any  attempt  to  so  declare  it  by  the  mun  - 
cipal  authorities  is  an  unwarranted  abuse  of  their 
power.  North  Chicago  City  R.  Co.  v.  Lake.  View, 
105  111.  207.  218.  44  Am.  Rep.  788. 

The  public  health,  welfare,  and  safety  of  the 
oommunity  are  matters  of  paramount  Importance 
to  which  all  the  pursuits,  occupations,  and  employ- 
ments of  Individuals  inconsistent  with  their  pres- 
ervation must  yield,  and  it  Is  immaterial,  so  far  as 
the  government  is  concerned  in  the  administration 
of  the  law  for  the  general  welfare,  how  long  a  nox- 
ious practice  may  have  prevailed  or  illegal  acts 
been  persisted  in.    Com.  v.  Upton,  6  Gray,  473,  470. 

Any  occupation  comes  within  the  range  of  the 
police  power  which  is  such  as  to  be  naturally  liable 
to  create  a  nuisance  unless  subjected  to  special 
regulations,  whether  it  be  so  conducted  as  in  fact 
to  create  a  nuisance  or  not.  State  v.  Orr,  68  Conn. 
101,  34  L.  H.  A.  279. 

A  nuisance  may  consist  in  the  carrying  out  of 
any  trade  or  business  in  such  a  manner  as  to  emit 
olTensive  odors  and  stenches  either  injurious  to  the 
health  of  the  public  or  makinar  the  occupation  of 
neighboring  houses  uncomfortable  and  disagreea- 
ble.   Com.  V.  Kidder,  107  Mass.  188, 192. 

So,  a  nuisance  may  be  produced  by  otfensive 
sounds  in  the  prosecution  of  a  business  lawful  per 
«e.  Whitney  v.  Bartholomew,  21  Conn.  213;  Brown  v. 
Illius,  27  Conn.  84,  71  Am.  Dec.  49;  Bishop  v.  Banks. 
83  Conn.  118, 121, 87  Am.  Dec.  197. 

And  a  nuisance  at  common  law  may  consist  in  the 
keeping  of  or  manufacturing  of  gunpowder,  naph- 
tha, or  other  explosives  or  inflammable  substances 
in  such  quantities  and  places,  or  in  such  a  manner, 
as  to  be  dangerous  to  the  persons  or  property  of  the 
Inhabitants  of  the  neighborhood.  Com.  v.  Kidder, 
107  Mass.  188, 192. 

As  to  negligence  in  respect  to  explosives,  see  note 
to  Judson  V.  Giant  Powder  Go.  (Cal.)  29  L.  R.  A.  718. 

Where  a  trade  or  business  is  a  nuisance  in  itself 
It  cannot  be  carried  on  in  a  thickly  populated  dis- 
trict.   Com.  V.  Rush,  11  Lane.  L.  Rev.  97. 

In  Prescotfs  Case,  2  N.  Y.  City  Hall  Rec.  161,  it  is 
said  that  a  lawful  business  carried  on  in  a  populous 
city  ought  to  be  so  conducted  that  the  least  possi- 
ble annoyance  or  inconvenience  will  arise  there- 
from to  the  Injury  of  the  citizens. 

So,  where  a  business  is  carried  on  which  may  or 
may  not  create  a  nuisance,  the  persons  so  conduct- 
ing such  business  are  bound  to  use  the  most  im- 
proved methods  in  order  to  prevent  such  nuisance. 
Com.  V.  Rush,  11  Lane.  L.  Rev.  97. 

And  if,  from  the  manner  in  which  the  business  of 
a  stock-yard  company  Is  operated,  such  as  the 
boiling  and  manufacturing  the  viscera  and  intes- 
tines and  the  extracting  of  the  fat  and  the  disposal 
of  the  products,  and  the  condition  in  which  the 
buildings  and  cattle  pens  are  kept,  the  same  is  un- 
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questionably  a  nuisance,  it  will  be  abated.  Bab- 
cock  V.  New  Jersey  Stock  Yard  Co.  20  N.  J.  Bq.  290. 

A  city  has  the  right  by  reasonable  and  general 
provisions,  by  ordinance,  to  regulate  and  restraiD 
all  noxious  and  Injurious  callings  within  its  limita. 
Chicago  V.  Rumpff,  45  111.  90, 99.92  Am.  Dec  198u 

It  is  a  well-established  rule  that  municipal  ordi- 
nances placing  restrictions  upon  lawful  conduct  or 
the  lawful  use  of  property  must,  in  order  to  be 
valid,  specify  the  rules  and  conditions  to  be  ob- 
served in  such  conduct  or  business,  and  must  admit 
of  the  exercise  of  the  privilege  by  all  citizens  alike 
who  will  comply  with  such  rules  and  conditiona* 
and  must  not  admit  of  the  exercise,  or  of  an  oppor- 
tunity for  the  exercise,  of  any  arbitrary  discrimi- 
nation by  the  municipal  authorities  between  citi- 
zens who  will  so  comply.  Richmond  v.  Dudley,  VS^ 
Ind.  IIA  114-llA.  13  L.  R.  A.  587. 

A  business  not  unlawful  in  Itself  may  be  brought 
under  control  by  safe  and  proper  regulations 
touching  the  modes  of  conducting  such  business  in 
order  to  avoid  annoyance  to  the  public.  Garrett  v. 
State.  49  N.  J.  L.  94, 10),  60  Am.  Rep.  SflC. 

And  it  makes  no  difference  that  such  business 
may  have  been  carried  on  under  the  authority  of 
the  city.  Davenport  v.  Richmond  City,  81  Va.  636w 
69  Am.  Rep.  694. 

A  trade  or  occupation  of  carriage  making,  or  of 
a  blacksmith,  is  a  lawful  and  useful  one,  and  a  shop 
or  building  erected  for  its  exercise  is  not  a  nuisance 
per  se,  yet,  if  erected  in  an  improper  place  so  as  to 
result  in  public  injury  to  others,  it  is  a  wrongful 
act  which  may  be  abated.  Whitney  v.  Bartholo- 
mew, 21  Conn.  213,  217, 218. 

Where  businesses  and  callings  are  in  their  nature 
nuisances,  and  the  law  recognizes  them  as  such, 
they  may  be  interdicted  by  a  city  couneil,  and  as 
to  them  the  declaration  of  such  council  is  to  be 
deemed  conclusive.  Harmison  v.  Lowiston,  46  111. 
App.  164,  165. 

If  the  charter  confers  the  power  on  the  munici- 
pal authorities  of  a  city  to  pass  ordinances  on  the 
subject  of  nuisancer,  the  city  may  make  such  ordi- 
nances as  its  charter  authorizes,  and  a  structure 
erected  or  a  business  conducted  in  violation  of  such 
ordinance  may  t>e  dealt  with  in  accordance  with  the 
ordinance.    Lake  v.  Aberdeen,  57  Miss.  260, 263. 

Although  there  can  be  no  general  restraint  of 
trade,  yet  to  a  certain  extent  it  may  be  regulated, 
and,  by  consequence,  to  some  extent  restrained  io 
a  particul.ar  place,  if  such  restraint  be  for  the  good 
of  the  Inhabitants,  as  when,  for  the  prevention  of 
nuisances,  certain  trades  are  confined  to  the  sub- 
urbs of  a  city,  or  where  it  is  for  the  advantage  of 
the  trade  and  improvement  of  the  oommunity. 
Mobile  V.  Yuille,  8  Ala.  137, 141,  36  Am.  Dec,  441. 

By-laws  made  to  restrain  trade  in  order  to  the 
better  government  of  it  are  good  when  they  are  for 
the  benefit  of  the  place,  and  to  avoid  public  incon- 
venience, nuisances,  etc.,  or  for  the  advantage  of 
the  trade  and  improvement  of  the  community. 
Mobile  V.  Yuille,  8  Ala,  137, 36  Am.  Dec.  441.  To 
the  same  effect,  Mitchel  v.  Reynolds,  I  P.  Wms.  181; 
Fazakerley  v.  Wiltshire,  1  Strange,  463;  Rex  v.  Har- 
rison, 3  Burr.  1822;  Wannel  v.  London.  1  Strange, 
675;  Pierce  v.  Bartrum,  1  Cowp.  269;  Ounmakers* 
Soc.  V.  Fell,  Willes,  Rep.  384;  Dunham  v.  Roches- 
ter, 5  Cow.  462;  Shelton  v.  Mobile,  30  Ala.  540,  «» 
Am.  Dec.  143;  Huntsville  v.  Phelps,  27  Ala.  55. 

It  has  been  further  stated  that  a  city  has  the 
right,  by  reasonable  and  general  provisions  by  or- 
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nroand  that  the  ordinance  is  void,  and  seeks 
nia  releaae  by  writ  of  habeas  corpus.  He 
claims  the  ordinance  void  upon  the  izround 
that  it  interferes  with  certain  of  bis  inalienable 
rif^bts  vouchsafed  to  him  by  the  Consiitution. 
Upon  the  part  of  the  city,  it  is  claimed  that  the 
{lassage  and  enforcement  of  the  ordinance  are 


but  the  exercise  of  a  police  power  granted  to 
it  in  terms,  by  the  Constitution  of  the  state. 
The  Constitution  of  the  state  of  California  (art 
11,  §  11)  provides:  **  Any  county,  city,  town, 
or  townsbip  may  make  and  enforce,  within 
its  limits,  all  such  local,  police,  sanitary,  and 
other  regulations  as  are  not  in  conflict  with 


dinance,  to  reffalate  and  restrain  all  noxious  and 
Injurious  calling  within  Its  limits,  and  may  pre- 
vent slauirhterbouses  from  beinr  maintained  or 
animals  from  beinir  slauffhtered  in  desiirnated  lo- 
calities within  the  city,  and,  poseibly,  it  may  pro- 
hit}it  and  wholly  restrain  such  things  within  the 
city  limits;  and  further,  there  is  no  doubt  that  a 
city  has  the  power  to  dcslflrnate  the  particular  local- 
ity of  a  city  within  which  the  business  may  be  con- 
ducted, and  to  prohibit  it  In  others;  and  regulate 
and  restrain  it  so  as  to  prevent  its  becominir  offen- 
sive or  injurious.  Chicago  v.  Rumpff,  45  111.  90,  82 
Am.  Dea  190,  208. 

And  this  is  so  for  the  reason  that  it  is  the  rl^rht 
of  the  legislative  body  of  the  city  govern ment.  as 
the  tribunal  established  by  law,  to  determine  the 
question  of  nuisance  or  no  nuisance,  to  restrain 
any  occupation  whioh  proves  detrimental  to  pub- 
lic health.  State,  Marshall,  v.  Oadwalader,  86  N.  J. 
L.  283,  284. 

So,  in  Ex  varte  Andrews,  18  Cal.  078,  It  is  stated 
that  the  legislature  has  not  only  the  power  to  regu- 
late, but  also  the  power  to  suppress  particular 
branches  of  business  deemed  by  it  Immoral  and 
prejudicial  to  the  general  good. 

Many  things,  not  nuisances  per  m,  may  become 
auch  when  placed  in  locations  forbidden  by  law,  and 
where  they  essentially  interfere  with  the  enjoy- 
ment of  life  or  property.    Baumgartner  V.  Hasty, 
'  100  Ind.  675, 576,  60  Am.  Dec.  880. 

A  perversion  of  the  police  power  is  not  shown  by 
the  fact  that  the  business  restrained  is  a  necessary 
and  lawful  business  which  has  not  yet  become  a 
public  nuisance  in  fact,  or  been  declared  to  be  such 
by  statute;  the  law  interfering  for  the  protection 
of  the  public  by  preventing  In  advance  a  threat- 
ened probable  injury,  exposure  to  danger  being  it- 
self an  injury.  Watertown  v.  Mayo,  109  Mass.  815, 
12  Am.  Rep.  604. 

The  power  conferred  by  a  city  charter  to  declare, 
prevent,  and  abate  nuisances  on  public  or  private 
property,  and  the  causes  thereof,  although  it  may 
not  extend  so  far  as  to  authorize  the  municipal  au- 
thorities to  make,  by  an  ordinance,  that  a  nuisance 
which  was  not  so  before,  as  a  matter  of  law,  yet 
enables  them  to  take  precautions  against  eventual 
and  contingent  nuisances  by  confining,  within 
certain  limits,  certain  establishments,  trades,  or 
occupations  which  from  their  known  character 
are  likely  to  become  such.  State,  Uussell,  v.  Beat- 
tie,  16  Mo.  App.  181. 

So,  with  respect  to  the  carrying  on  of  a  lawful 
trade  which  may  become  a  nuisance,  it  has  been 
stated  that,  as  a  police  regulation,  it  is  not  essential 
that  the  provisions  of  the  enactment  should  be  ap- 
plicable to  all  parts  of  the  commonwealth,  density 
of  population  itself  being  an  element  which  may 
increase  the  danger  to  be  provided  against,  and 
which  in  any  locality  may  Justify  the  interference 
of  the  legislature  and  relieve  it  from  the  objection 
that  it  is  partial  and  unequal.  Watertown  v.  Mayo, 
109  Mass.  315, 12  Am.  Rep.  694.  To  the  same  effect. 
Com.  V.  Alger,  7  Cush.  63:  Baker  v.  Boston,  12  Pick. 
184, 22  Am.  Dec.  421;  Austin  v.  Murray,  16  Pick. 
121;  Coates  v.  New  York,  7  Cow.  585, 604. 

In  cases  involving  the  question  of  preventing, 

abating,  or  regulating  certain  businesses,  much 

must  depend  upon  the  site  where  the  erections  are, 

or  where  the  factories  or  trades  are  carried  on,  or 

*  where  the  cattle  or  pigs  are  kept  or  allowed  to  be 
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kept,  whether  they  will  prove  to  be  a  nuisance  or 
not.    McKnight  v.  Toronto,  8  Ont.  Rep.  284. 

The  establishment  of  a  rural  cemetery  and  the 
interment  of  the  dead  therein  would  not  neces- 
sarily nor  probably  be  a  business  which  was  nause- 
ous, offensive,  or  unwholesome,  under  a  clause  in 
the  state  statute  giving  the  trustees  power  to  regu- 
late and  restrain  places  where  a  nauseous,  offen- 
sive, or  unwholesome  business  may  be  carried  on« 
Lake  View  v.  Lctz,  44  III.  81.  83. 

Whether  a  particular  business  is  a  nuisance  or  not 
is  a  mixed  question  of  law  and  of  fact,  and  an  in- 
dictment for  maintaining  such  a  nuisance  must 
charge  the  facts  necessary  to  bring  it  within  the 
definition  of  a  nuisance,  or,  at  least,  within  the 
power  conferred  in  the  statute  to  suppress  it,  and 
the  power  given  to  municipal  authorities  to  regu- 
late does  not  embrace  a  power  to  prohibit  or  de- 
stroy a  trade  or  occupation.  State  v.  Mott,  61  Md. 
297,  48  Am.  Rep.  105, 107. 

In  Reg.  V.  Lister,  8  Jur.  N.  S.  570, 28  L.  J.  M.  C.  N. 
8. 196,  Dears.  &  B.  C.  C.  809,  it  was  held  that  it  was 
a  question  of  fact  for  the  Jury  whether  the 
keeping  and  depositing  or  the  manufacturing  of  in- 
flammable substances  and  dangerous,  ignitible, 
and  explosive  fluids,  such  as  wood  naphtha.  In  a 
warehouse  or  building,  was  dangerous  to  life  and 
property,  and  that  the  liability  to  Ignition  db  extra 
was  properly  taken  into  confllderation  by  the  Jury. 

Any  trade  or  business  carried  on  in  a  town  or 
populous  neighborhood,  or  near  a  public  road  or 
highway,  which  produces  noxious  or  offensive 
smells  to  the  annoyance  of  the  neighborhood,  or 
peraons  traveling  along  the  public  road,  is  a  com- 
mon nuisance  and  indictable,  and  It  is  not  necessary 
that  they  are  offensive  to  health,  it  is  sufficient  if 
they  are  offensive  to  the  senses.  State  v.  Luce,  9 
Houst.  (Del.)  886;  State  v.  Wetherall,  5  Harr.  (Del.) 
487. 

If  the  smells  or  odors  produced  by  such  trade 
are  detrimental  to  the  comfort  of  those  dwelling 
near  them  and  to  passers-by,  they  will  be  declared 
a  nuisance  and  abated  as  such.  Ashbrook  v.  Com. 
1  Bush,  139,  89  Am.  Dec  616,  619. 

Under  the  Massachusetts  statute  (Gen.  Stat  chap. 
26),  which  gives  the  board  of  health  power  to  for- 
bid the  exercise  within  the  city  limits,  or  any  par- 
ticular locality  thereof,  of  any  trade  or  employ- 
ment which  Is  a  nuisance,  or  hurtful  to  the  inhabit- 
ants, or  dangerous  to  the  public  health,  or  the  ex- 
ercise of  which  is  attended  by  noisome  and  injuri- 
ous odors,  or  Is  otherwise  injurious  to  their  es- 
tates, the  city  authorities  have  power  to  proceed  in 
a  summary  way  in  order  to  accomplish  the  abate- 
ment of  such  nuisance;  as  to  allow  such  trade  to  t)e 
carried  on  until  it  can  be  decided  by  a  Jury  to  be  a 
nuisance  will  defeat  the  purposes  of  the  statute, 
and  private  rights  in  such  cases  would  ho  consid- 
ered subordinate  to  the  public  welfare.  In  such  a 
case  the  defendant's  allegation  that  the  trade  he 
carries  on  is  not  a  nuisance  is  no  defense  in  proceed- 
ings taken  against  him  under  such  statutes.  Taun- 
ton V.  Taylor,  116  Mass.  254, 26L 

And  under  I  52  of  such  statute  the  order  of  a 
board  of  health  prohibiting  the  trade  or  employ- 
ment of  the  business  of  preparing  tripe,  manufac- 
turing neat's- foot  oil,  tallow  ^nd  glue  stock,  and 
the  boiling  and  drying  of  bones,  hoofs,  heads,  ref- 
use, and  partially  decayed  animal  matter,  and  also 
as  a  part  of  such  trade  or  employment  the  storing 
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Eeneral  laws.'*  It  will  thus  be  observed  that 
08  Angeles  city  Is  vested  with  certain  powers 
by  direct  grant  from  the  Constitution,  and 
that  grant  of  power  is  not  confined  within 


narrow  limits,  but  is  broad  and  far-reaching 
in  its  scope  and  effect.  Under  this  grant  of 
power  the  city  had  the  ri^ht  to  pass  this  ordi- 
nance, unless  it  is  in  conflict  with  general 


about  the  premises  of  putrid  meats,  bones,  heads, 
lesrs,  and  various  other  materials  from  which  offen- 
sive smelis  emanate,  which  are  used  in  such  trade 
or  employmeot,  is  a  valid  exercise  of  the  power 
conferred  upon  the  board  of  health.  Taunton  v. 
Taylor,  116  ICass.  254,  961. 

Yet  a  city  cannot,  by  any  ordinance  regrardiog 
nuisances,  whatever  its  provlalons,  recover  a  pen- 
alty  of  an  individual  for  keepiofr  within  the  city 
limits  articles  of  property,  which  otherwise  might 
be  lawfully  owned  and  kept,  merely  because  they 
emit  a  disagreeable  odor.  Sippman  v.  South  Bend, 
84  Ind.  1^6, 279. 

The  case  of  an  offensive  trade  causing  efBuvia  is 
within  1 114  of  the  English  public  health  act  of  1875, 
if  the  eiSuvia,  though  not  injurious  to  penions  in 
sound  health,  causes  sick  persons  to  become  worse. 
Malton  Local  Bd.  of  Health  v.  Maltou  Farmers' 
Manure  &  Trading  Co.  L.  H.  4  Bzch.  Div.  302, 49  L.  J. 
M.C.N.S.90,44J.P.165. 

If  a  board  of  health  orders  the  suspension  of 
a  business  which  is  a  nuisance  per  se,  it  does  not 
deprive  a  man  of  his  property  without  due  process 
of  law,  the  legislature  having  power  to  give  the 
board  such  authority.  Coe  v.  Schultz,  47  Barb. 
64,2Abb.  Pr.N.  8. 193. 

Upon  the  question  as  to  whether  or  not  such  or- 
dinances are  or  are  not  an  infringement  of  Consti- 
tutional  rights,  see  noU  to  Grossman  v.  Oakland 
(Or.)  86  L.  R.  A.  588. 

Where  the  general  statutes  of  a  state  empower 
the  selectmen  of  the  town,  in  their  capacity  as  a 
board  of  health,  to  forbid  the  exercise  of  any  trade 
or  employment  within  the  limits  of  the  town  **  which 
is  a  nuisance  or  hurtful  to  the  inhabitants,  or  dan- 
gerous to  the  public  health,  or  the  exercise  of  which 
Is  attended  by  noisome  or  injurious  odors,  or  is 
otherwise  injurious  to  their  instincts,"  the  power 
thuK  vested  is  in  its  nature  quasi  judicial,  and  neces- 
sarily involves  the  determination  of  the  question 
whether  a  particular  trade  falls  within  the  category 
contemplated  by  the  legislature,  and  requires  the 
officers  charged  with  the  duty  to  use  their  discre- 
tion and  judgment  in  adjudicating  upon  the  matter. 
Belcher  v.  Farrar,  8  Allen,  325,  327. 

The  selectmen  of  a  town  may,  under  Mass.  Oen. 
Stat.  chap.  28, 1 52,  prohibit  the  exercising  of  offen- 
sive trades  within  the  limits  of  the  town,  without 
giving  notice  to  the  person  carrying  on  such  trade; 
yet  the  prohibition  contained  in  such  section  oper- 
ates only  as  a  temporary  suspension  of  the  use  of 
the  property,  if  the  owner  sees  fit  to  appeal  and 
submit  the  question  whether  the  trade  or  employ- 
ment which  he  exercises  is  anuisance,or  hurtful  or 
injurious  to  the  inhabitants  or  their  estates.  Belcher 
V.  Farrar,  8  Allen,  825,  827. 

Maraachusetts  Gen.  Stat.  chap.  26,  II  62,  etc.,  in 
reference  to  the  places  where,  and  the  buildings  in 
which,  offensive  trades  and  manufactures  or  other 
employments  are  to  be  carried  on,  have  in  no  way 
superseded  the  common-law  remedy  by  indictment 
in  the  carrying  on  of  an  offensive  trade  or  manufac- 
ture. Oom.  V.  Bumford  Chemical  Works,  16  Gray, 
231. 

The  powers  given  to  local  boards  of  health  under 
the  New  Jersey  Statutes  of  1874  (Pamph.  Laws, 
p.  569),  and  Laws  of  1884  (Pamph.  Laws,  p.  282),  are 
granted  solely  for  the  repression,  and  not  the 
creation  or  protection,  of  nuisances,  and  the  power 
to  license  a  trade  or  business  is  given  as  a  means  of 
exercising  restraint  and  control  over  doubtful  pur- 
suits, as  to  those  noxious  in  their  nature  or  becom- 
ing so  from  carelessness,  the  sole  power  given  or 
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designed  to  be  given  being  to  abate  and  suppress. 
Garrett  v.  State,  49  N.  J.  L.  103,  60  Am.  Bep.  d02L 

The  board  of  health  of  the  city  of  New  York  have 
no  power,  under  the  act  of  18o0  (2  Bev.  Stat.  5th  ed. 
p.  13),  and  the  Laws  of  1850,  p.  507, 1 2,  p.  608,  to  de- 
clare a  trade  or  business  to  be  a  nuisance  unless 
notice  and  opportunity  to  be  heard  be  given  to  the 
owner  of  such  trade  or  business.  People,  Sa«'ag«, 
V.  New  York  Bd.  of  Health,  38  Barb.  3U. 

For  the  purpose  of  suppressing  such  establlsfa- 
ments  as  city  authorities  may  consider  nuisanoea. 
as  being  peculiarly  dangerous  to  the  public  peace, 
and  to  the  tranquillity  of  the  neighborhood  in  w-bich 
they  are  located,  and  as  destroyers  of  good  morals. 
a  city  may,  by  ordinance,  impose  a  tax  upon  per- 
sons pursuing  particular  occupations,  such  as  the 
keeping  of  a  coffee  house  with  theatrical  perform- 
ances. Goldsmith  v.  New  Orleans,  31  La.  Ann.  Ml, 
648. 

Where  the  city  charter  gives  the  authorities 
power  to  regulate  and  prevent  the  carrying  on  of 
dangerous  manufactures  as  causing  or  promoting 
fires,  and  to  prevent  and  remove  all  nuisances,  a  city 
ordinance  which  provided  that  all  steam  gristmills, 
sawmills,  and  other  machinery  run  by  steam  oon- 
tained  and  operated  in  buildings  or  structures 
wholly  or  in  part  of  wood,  which  establishments, 
by  reason  of  the  defect  or  delapidation  of  the 
buildlngs,the  defective  structure  of  the  machinery, 
the  worn-out  condition  of  the  boiler,  or  any  other 
cause,  are  or  shall  thereafter  become  dangerous  to 
persons  or  property  in  the  vicinity,  shall  be  deemed  * 
public  nuisances  and  liable  to  be  proceeded  against 
as  such,  is  a  valid  exercise  of  the  police  power  and 
within  the  terms  of  the  charter.  Green  v.  JLake,  60 
Miss.  451. 

The  mere  fact  that  a  certain  machine  was  in 
operation  at  the  place  mentioned  in  the  ordinance, 
before  the  passing  thereof,  is  no  defense  in  pro- 
ceedings by  the  municipal  authorities  under  such 
ordinance  to  abate  such  nuisance.  Kansas  v. 
McAleer.  31  Mo.  A  pp.  433,  436.  To  the  same  effect, 
Hayden  v.  Tucker,  87  Mo.  214;  Campbell  v.  Seaman, 
63  N.  Y.  568, 20  Am.  Bep.  567;  Weir's  Appeal,  74  Pa. 
230;  Coatesv.  New  York,  7  Cow.  685. 

And  the  erection  of  adjoining  buildings  near  to  a 
distillery  which  emits  unwholesome  smells  is  no  de- 
fense in  an  action  for  maintaining  a  public  nuisance 
by  the  emission  of  such  odors  from  such  busiueas. 
Bichard's  Case,  6  N.  Y.  City  Hall  Bee.  61. 

In  Ellis.v.  State,  7  Blackf.  694,  where  the  defend- 
ant was  prosecuted  for  erecting  a  nuisance  by 
means  of  a  noxious  trad^in  steaming  the  entrails 
and  other  offal  of  hogs,  etc.,  which  created  noisome 
and  unwholesome  smells,  it  was  held  that  evidence 
tending  to  prove  that  the  defendant's  business 
existed  prior  to  the  erection  of  buildings  and 
dwelling  houses  in  the  vicinity  ought  to  have  been 
allowed  as  a  defense  against  the  charge  of  main- 
taining a  nuisance,  the  court  relying  upon  the  case 
of  Bex  V.  Cross,  2  Car.  &  P.  488. 

Even  though  the  tanks  used  by  the  defendant  in 
the  prosecution  of  his  business  wherein  he  caused 
and  suffered  the  carcasses  of  dead  animals  and  olfa] 
and  tilth  and  other  noisome  substances  to  be  col- 
lected upon  his  premises  were  not  in  themselves 
nuisances,  or  the  business  of  operating  a  nuisance* 
or  liable  to  become  so  when  operated  with  proper 
care,  yet  the  fact  that  the  defendant  collected  more 
carcasses  than  could  be  rendered  before  they  be- 
came offensive  to  the  neighborhood  does  not  excuse 
him  from  liability  as  creating  a  nuisance;  and  the 
mere  fact  that  the  business  was  a  public  benefit* 
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laws;  and  we  koow  of  no  general  laws  which 
conflict  with  it,  unless  it  can  be  said  to  be  vio- 
lative of  those  general  principles  of  constitu- 
tional liberty  which  focm  the  very  foundation 


of  both  the  state  and  Federal  Constitutions. 
We  see  nothing  in  the  language  of  this  ordi- 
nance contrary  to  these  great  principles  of 
our  government.     We  see  nothing  there  de- 


was  no  justification  for  hto  aotlon.  neither  wa»  the 
fact  thiit  the  persons  injured  bad  contributed  to 
such  business.  Seacord  v.  People,  121  Ill.e28,  633, 686. 

In  Sttwyer  v.  State  Bd.  of  Health,  125  Mass.  183, 
the  court  paused  upon  the  authoritj  of  the  board 
of  health  and  public  authorities  to  prohibit  certain 
trades  within  certain  localities,  which  trades  were 
adjudfred  to  be  nuisances,  but  that  case  really 
turned  upon  the  question  of  the  rifrht  of  the  person 
aiTKrieved  by  the  order  of  the  board  of  health  abat- 
inir  such  nuisance,  to  appeal  to  a  Jury  from  the  de- 
cision of  such  board. 

The  want  of  power  in  a  municipal  corporation  to 
suppress  a  particular  occupation  as  a  nuisance,  or 
aa  a  means  of  preventing  fire,  should  be  shown  in 
tbe  proof:  althouirb  such  authorities  have  power  to 
pass  all  laws  which  are  necessary  or  proper  to  carry 
into  effect  any  gri^'en  power,  and  the  defrree  of  its 
necessity  or  propriety  will  not  be  minutely  or  crit- 
ically scrutinized,  yet  the  court  ousrht  to  see  that  it 
may  be  the  means  of  acoomplishinfr  the  object  of 
the  ffiant.    Oleun  v.  Baltimore,  5  GUI  3c  J.  424,  429. 

Yet  municipal  authorities,  havinir  power  to  abate 
nuisances,  cannot  absolutely  prohibit  a  lawful  busi- 
ness not  necessarily  a  nuisance,  but  may  abate  it 
when  so  carried  on  as  to  constitute  a  nuisance. 
They  cannot,  under  the  claim  of  ezercisinff  the 
police  power,  substantially  prohibit  a  lawTnl  trade 
unless  it  is  so  conducted  as  to  be  injurious  or  dan- 
irerous  to  the  public  health.  Greenst>oro  v.  Ehren- 
reich,  80  Ala.  579, 683,  60  Am.  Hep.  130. 

A  statute  giving  power  to  departments  of  health 
or  the  commission  or  commissioners  thereof  in  any 
Incorporated  city  of  the  state  to  enforce  an  act  to 
prevent  fat  rendering,  bone  boilinfr,  or  the  manu- 
facturinir  of  fertilizers  within  the  corporate  lim- 
its of  any  incorporated  city  in  the  state,  or 
within  a  distance  of  8  miles  from  the  corporate  lim- 
its thereof,  ought  not  to  be  construed  in  a  manner 
that  would  attribute  to  the  legislature  a  purpose  to 
prohibit  the  carrying  on  of  a  fat  rendering  estab- 
lishment irrespective  of  the  manner  in  which  it  is 
conducted,  or  if  its  effect  is  injurious  or  otherwise 
upon  the  community,  and  it  will  be  assumed  that 
tlie  legislature  intended  to  act  within  its  ordinary 
police  power  to  suppress  nuisances  and  to  punish 
persons  carrying  on  such  business  in  such  a  man- 
ner as  to  become  such:  and  if  the  statute  itself  does 
not  use  InnMUAfre  of  such  explicit  import  as  to  pre- 
clude any  other  construction  an  intention  will  not 
be  attributed  to  tbe  lawmaking  power  tu  arbitrar- 
ily interdict  such  business  recognized  as  a  lawful 
business  irrespective  of  such  facts.  People  v.  Ro- 
senberg. l:i8  N.  Y.  410: 415. 

So,  under  a  delegation  of  powers  to  preserve 
health,  and  to  prevent  and  remove  nuisances,  and 
also  to  regulate  tbe  places  for  carrying  on  lawful 
but  offensive  trades,  the  city  authorities  are  not 
vested  with  the  exercise  of  any  unlimited  control 
over  the  trade  and  business  occupations  of  the  peo- 
ple.   State  V.  Mott,  61  Md.  297, 304,  48  Am.  Rep.  105. 

And  a  business  which  is  not  in  its  nature  a  nui- 
sance irrespective  of  its  local  surroundings,  espe- 
cially where  there  is  no  authority  conferred  upon 
the  city  authorities  to  declare  it  a  nuisance,  either 
to  health,  comfort,  or  property,  cannot  be  so  de- 
clared by  such  authorities,  in  the  absence  of  an  ex- 
press authority.  State  v.  Mott,  61  Md.  297. 48  Am. 
Rep.  105, 107. 

So,  a  city  t>oard  of  health  has  no  authority  to  pre- 
vent any  inhabitant  from  carrying  on  any  lawful 
business,  not  necessarily  a  nuisance,  in  such  a  man- 
ner as  not  to  be  a  public  nuisance;  and  such  a  body, 
in  the  exercise  of  its  police  power,  will  be  confined 
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to  such  interruptions  as  may  be  reasonably  neces- 
sary to  enable  ii  to  abate  such  nnisanoes.  Weil  v. 
Ricord,  24  N.  J.  Bq.160,  173. 

If  the  business,  by  reason  of  its  location,  the 
character  o^  the  buildings  in  which  it  is  conducted, 
or  the  manner  in  which  it  is  carried  on,  may  be- 
come a  nuisance,  the  most  that  con  be  claimed  by 
the  city  is  the  power  to  regulate  or  to  abate  such 
business,  and  where  the  effort  Is'  not  to  regulate 
the  business  by  prescribing  the  method  of  conduct- 
ing it,  or  the  abatement  of  it  as  a  nuisance,  an  or- 
dinance which  calls  for  a  confiscation  of  the  prop- 
erty, not  on  account  of  the  business  having  become 
a  nuisance:  but  l>ecause  the  owner  has  failed  to 
secure  a  permit  to  conduct  such  business*  is  void. 
Plymouth  v.  Schultheis,  135  Ind.  880. 

And  corporate  authorities  cannot,  by  an  arbitrary 
ordinance,  destroy  private  property  by  force,  or 
compel  the  owner  of  it  to  have  it  removed,  unless  it 
is  a  nuisance  and  so  declared  in  the  ordinance,  and 
shown  to  be  such  by  its  location  or  by  the  sanitary 
condition  of  the  ci  ty  or  town.  Pleri  v.  Shieldsboro, 
42  Miss.  403,  495.  In  this  case  the  city  ordinance  or- 
dered the  removal  of  the  defendant's  lumber  from 
his  lumber  yard  on  the  banks  of  a  bay,  and  caused 
the  marshal  of  the  city  to  remove  or  destroy  the 
same  by  force,  and  the  ordinance  was  held  Invalid. 

Again,  an  ordinance  making  a  particular  busi- 
ness a  nuisance  is  too  broad,  and  will  be  held  in- 
valid, where  neither  the  business  or  occupation  nor 
the  subject  thereof  is  a  nuisance  per  se,--especially 
when  the  ordinance  has  no  regard  for  the  fact 
whether  the  act  is  or  is  not  a  nuisance,  or  whether 
the  subject-matter  thereof  has  in  general  become 
such.    Arkadelphia  v.  Clark,  52  Ark.  28. 

And  a  city  ordinance  restraining  the  lawful  use 
of  property  and  nature  of  a  business  carried  on 
therein,  which  does  not  declare  the  business  or  its 
location  to  be  a  nuisance,  or  provide  any  conditions 
under  which  it  may  be  transacted  either  as  to  the 
location,  character  of  the  buildings,  drainage,  ven- 
tilation, or  processes  employed,  its  manifest  inten- 
tion being  not  to  regulate  or  prohibit  tanneries, 
but  to  confer  upon  the  board  of  health  and  the 
common  council  the  undefined  power  of  determin- 
ing by  whom  and  where  such  businesses  should  be 
conducted,  is  void.  Plymouth  v.  Schultheis,  13S 
Ind.  839. 

So,  a  charter  giving  power,  by  ordinance,  to  regu- 
late and  prevent  the  carrying  on  of  manufactures 
dangerous,  causing  or  promoting  fires,  and  to  pre- 
vent and  remove  all  nuisances,  does  not  confer 
upon  the  authorities  the  right  to  declare  a  partic- 
ular structure  or  business,  such  as  that  of  a  flour- 
ing mill  not  condemned  by  any  law  or  ordinance, 
to  be  a  nuisance,  and  to  have  the  structure  removed 
or  the  business  stopped  or  interfered  with.  Lake 
V.  Aberdeen,  57  Miss.  200, 2is8. 

And  although  a  business  which  Is  useful  and 
necessary  may  become  a  nuisance  by  reason  of  the 
growth  of  a  village  or  town  around  it,  yet  there  is 
a  manifest  distinction  between  such  a  case  and  that 
of  a  person  who  seeks  to  establish  an  offensive  busi- 
ness in  a  thickly  populated  neighborhood.  New 
Custle  V.  Raney,  180  Pa.  546,  561,  6  L.  R.  A.  787. 

So,  where  an  establishment,  trade,  or  occupation 
is  lawful  and  not  In  itself  a  nuisance,  but  neverthe- 
less may  become  such  from  the  place  where,  or 
manner  In  which,  it  is  erected  or  carried  on,  it  is 
not  competent  for  the  legislative  power,  much  less 
for  the  executive  power  of  a  municipal  corpora- 
tion, to  make  it  a  nuisance  by  merely  declaring  it 
to  be  such.  State,  Russell,  v.  Beattie,  16  Mo.  App. 
13L 
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priving  petitioner  of  any  fundamental  right, 
in  the  exercise  of  its  police  and  sanitary  power 
the  city  has  attempted  to  regulate  the  business 
of  beating  carpets  by  steam  power.    Under  its 


constitutional  grant,  It  bad  the  right  to  ref- 
late this  business.  The  use  of  steam  power,  of 
itself,  within  municipal  territory,  has  always 
been  recognized  as  a  proper  subject  of  rego- 


The  defendaots  oharyed  with  maintaining  a  pub- 
lic nuisance  in  a  trade  or  business  have  a  rig-bt  to 
have  the  character  of  their  business  determined  in 
the  light  of  all  the  surrounding  circumstances,  in- 
cluding the  character  of  the  city  as  a  manufactur- 
ing place  and  the  manner  and  use  of  the  river  flow- 
ing through  such  city  for  manufacturing  purposes* 
and  if,  looked  at  in  this  way,  It  constitutes  a  com- 
mon nuisance,  it  should  be  removed;  if  not  it  may 
be  conducted  without  subjecting  the  proprietors  to 
the  pecuniary  loss  which  its  removal  would  in- 
volve.   Com.  ▼.  Miller,  130  Pa.  77,  88,  M. 

And  municipal  authorities  cannot  declare  In  ad- 
vance a  certain  business  to  be  prohibited  because  it 
may  become  a  nuisance,  as  in  such  a  case  there 
would  not  only  be  an  exercise,  by  the  legislative 
department  of  the  city,  of  a  judicial  power,  but  It 
would  be  going  further  in  the  exercise  of  such 
power  than  the  judicial  courts  have  gone,  the  doc- 
trine of  the  courts  being  that  Judicial  powers  will 
not  be  exerted  to  enjoin  an  eventual  or  contingent 
nuisance.  State,  Russell,  v.  Beattle,  16  Mo.  App. 
131. 

As  to  judicial  determination,  see  noU  to  Gross- 
man V.  Oakland  (Or.)  86  L.  R.  A.  603. 

The  mere  fact  or  possibility  that  a  business  car- 
ried on  within  the  limits  of  the  city  may  in  the  fu- 
ture become  a  nuisance  will  not  Justify  the  city  in 
prohibiting  the  business  entirely  in  anticipation. 
State  V.  Mott«  61  Md.  207, 48  Am.  Kep.  106, 107. 

In  an  BngUah  case  it  is  said  that  where  a  man  sets 
up  a  noxious  business  in  a  neighborhood  where 
such  business  has  long  been  carried  on,  he  cannot 
be  held  for  a  nuisance,  unless  it  is  shown  that  the 
noxious  vapor  is  much  increased  by  his  business. 
Bex  V.  Neville,  Peake,  N.  P.  OL 

Yet  it  would  seem  that  in  the  United  States  the 
fact  that  a  business,  the  conducting  of  which  con- 
stitutes a  nuisance,  is  established  upon  an  open 
common,  remote  from  habitation,  will  not  defeat  a 
prosecution  of  the  proprietors  for  the  mainte- 
nance of  a  nuisance,  after  the  land  in  its  vicinity 
has  been  built  up  and  occupied,  as  such  business 
must  give  way  to  the  rights  of  the  public,  and 
'  when  buildings  and  habitations  approach  the  place 
of  its  location  means  muet  be  devised  to  avoid  the 
nuisance,  or  it  must  be  removed  or  stopped.  Peo- 
ple ▼.  Detroit  White  Lead  Works,  82  Mich.  471, 0  L. 
R.  A.722. 

So,  although  a  municipal  corporation  may  have 
power  to  enforce' fines  for  the  violation  of  Its  ordi- 
nances respecting  nuisances  by  reason  of  oifenslve 
trades,  yet  It  cannot  designate  one  individual  or 
one  establishment  and  subject  Its  owners  to  punish- 
ment, such  proceeding  being  contrary  to  common 
right.  First  Municipality  v.  Blineau,  8  La.  Ann. 
688. 

Where  the  city  ordinance  only  relates  to  the  fu- 
ture erection  and  location  of  slaughterhouses,  the 
authorities  have  no  power  to  put  an  end  to  an  exist- 
ing business  of  that  kind  so  long  as  it  Is  not  a  nui- 
sance per  se.    Wreford  v.  People,  14  Mich.  41,  46. 

An  asylum  for  the  treatment  of  mild  forms  of 
insanity  is  not  properly  classed  as  a  business  of 
such  a  noxious  or  offensive  character  as  that  the 
health,  safety,  or  comfort  of  the  surrounding  com- 
;.  munlty  requires  its  exclusion  from  the  particular 
locality,  an  asylum  not  being  a  nuisance  per  ae. 
"     Ex  part4  Whltwell,  06  Gal.  78, 88, 10  L.  R.  A.  727. 

So,  theatrical  performances,  legalized  by  the 
payment  of  a  tax  imposed  by  the  city  corporation, 
are  not  within  the  provisions  of  an  act  giving  the 
city  authorities  power  to  make,  limit,  and  Impose 
reasonable  fines  for  all  misdemeanors,  disorders, 
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neglects,  and  nuisances  committed  within  the  liin- 
its  of  the  city  for  which  the  laws  of  the  sute  hava 
not  provided  an  ample  remedy.  Waters  v.  Leooh, 
a  Ark.  110, 166. 

A  complaint  charging  the  defendant  with  keepiitg 
a  large  quantity  of  hides,  tallow,  and  other  sub- 
stances which  emit  a  disagreeable  odor,  but  not  ap- 
prising him  of  the  fact  whether  he  is  to  answer  a 
public  or  a  private  nuisance,  the  facts  themselves 
not  constituting  a  nuisance  either  public  or  pri- 
vate, will  be  held  erroneous  upon  a  motion  in  ar- 
rest of  Judgment,  and  the  Judgment  will  therefora 
be  reversed  and  the  case  remanded.  Ltppman  v. 
South  Bend,  84  Ind.  76, 278. 

An  ordinance  prohibiting  a  biulneas  entirelj 
within  the  limits  of  adty,  even  tbougb  oarried  oa 
in  the  remotest  outskirts  thereof,  is  InTalid— es- 
pecially where  the  evidenoedoes  not  show  that  it  is 
now,  or  ever  may  become,  a  nuiaanoe,  the  publle 
health  not  being  affected  thereby.  State  ▼.  M<ftu 
61  Md.  207, 48  Am.  Rep.  106. 

So,  under  the  power  to  abate  nuisances  as  con- 
tained in  a  charter,  a  city  council  cannot  prohibit 
every  specified  trade  or  business  until  such  trade 
or  business  Is  shown  to  be  so  employed  as  to  be  in- 
imical to  the  public  health  or  safety,  or  until  the 
provisions  of  the  ordinance  relating  to  the  mode 
of  carrying  on  the  same  are  contravened  so  as  to 
render  them  nuisances.  State,  Marshall,  ▼.  Gad- 
walader,  86  N.  J.  L.  288,284. 

And  a  board  of  health  cannot,  by  resolution,  after 
declaring  the  business  of  skin  dressing  a  nuisance 
and  notifying  the  proprietors  to  remove,  correct, 
and  abate  the  same  within  a  given  time,  empower 
the  street  commissioners  to  proceed  to  abate  the 
same,  when  such  business  has  not  been  declared  a 
public  nuisance  by  the  common  council.  They 
cannot  delegate  the  risrbt  to  pass  upon  such  ques- 
tion to  the  street  commissioners,  and  the  board  of 
health,  in  the  absence  of  an  ordinanoe  defining 
what  circumstances  of  abuse  render  such  occupa- 
tion obnoxious,  has  itself  no  power  in  that  matter 
where  the  clause  in  the  charter,  giving  the  city 
power  to  establish  a  board  of  health,  contains  no 
warrant  to  the  common  council  to  delegate  to,  or 
confer  upon,  such  board  the  powers  and  duties 
which  such  common  council  are  directed  to  exer- 
cise. State,  Marshall,  v.  Cadwalader,  86  N.  J.  L.  284, 
286. 

So,  although  a  city  has  a  right  by  reasonable  and 
general  provisions,  by  its  ordinanoe  to  restrain  all 
noxious  and  Injurious  trades  within  the  city  limits, 
and  to  designate  the  particular  locality  within 
which  such  trade  may  be  conducted,  yet  it  must  so 
act  that  all  persons  must  be  free  to  act  and  engage 
in  It  within  such  localities  by  conforming  to  the 
municipal  regulations.  Chicago  v.  Rumpff,  46  IlL 
00,  02  Am.  Deo.  106, 206. 

Upon  the  question  whether  or  not  an  established 
trade  or  business  lawful  in  itself  can  l>e  declared 
a  nuisance  without  Judicial  investifration,  see  head 
IV.  of  fiote  to  Grossman  v.  Oakland  (Or.)  36  L.  B. 
A.  608. 

As  to  the  extent  of  municipal  power  over  nui- 
sances in  the  use  of  buildings  in  general,  aee  note  to 
Bvansville  v.  Miller  (Ind.)  ante,  161. 

Upon  the  question  of  the  keeping  of  exploaives 
and  the  use  of  electricity  and  steam,  see  tiols  to 
Harrington  v.  Providence  (R.  I.)  ante,  806. 

XL  SUxuofiterhouKB, 

While  it  may  be  aald  that  tae  question  whether 
a  slaughterhouse  is  or  is  not  a  public  or  common 
nuisance  depends  upon  the  oiroumstanoes  of  each 
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Ution;  and  in  additioo,  here  it  may  well  be  as- 
sumed that  the  dust  aod  other  disagreeable 
and  anhealthy  matters  arising  in  such  quanti- 
liea  from  the  beating   of  carpets,  as  would 


naturally  be  indicated  by  the  use  of  steam 
power,  are  a  constant  source  of  danger  and 
menace  to  the  good  health  and  general  wel- 
fare of  the  neighborhood  where  located. 


particular  case,  yet,  the  power  of  municipal  cor- 
poratioDS  to  limit  the  czisteDoe  of  such  bouses  to 
particular  looalitiee,  and  to  regulate  such  business 
or  trade,  is  a  valid  exercise  of  the  police  poweri 
and  la  general  exists  as  a  means  of  preventing  nui* 
aanoee  and  of  preserving  the  health  and  comfort  of 
the  public  so  long  as  the  ordinances  passed  for 
such  purpose  contravene  no  constitutional  rights, 
and  follow  the  general  rules  of  law  with  respect 
o  city  ordinances  in  general. 

In  thla  connection  it  has  been  said  that  the  regu- 
lation of  the  place  and  manner  of  conducting  the 
slaughtering  of  animals,  and  the  business  of  butch- 
ering within  a  city,  and  the  Inspection  of  the  ani- 
mals to  be  killed  for  meat,  and  of  the  meat  after- 
wards, is  among  the  most  necessary  and  frequent 
exercises  of  the  police  power.  Slaughter* House 
Gases,  83  U.  8. 16  Wall.  36,  61, 21  L.  ed.  394,  404. 

A  dty  under  the  powdr  conferred  by  cliarter  may 
prevent  slaughterhouses  from  being  maintained, 
or  animals  from  being  slaughtered,  in  designated 
localities  within  the  city,  and  it  may  be  that  they 
can  prohibit  and  wholly  restrain  it  within  the 
dty  limits.  Such  bodies  have  the  power  to  desig- 
nate the  particular  quarter  of  the  city  within 
which  the  business  may  be  conducted,  and  prohibit 
it  in  others,  and  regulate  and  restrain  them  bo  as  to 
prevent  their  becoming  offensive  or  injurious,  but 
in  doing  so  all  persons  should  t>e  free  to  engage  in 
the  business  within  those  localities  by  conforming 
to  the  municipal  regulations.  Cliicago  v.  Bumpff , 
45  111.  90.  m  Am.  Dec.  196. 

And  in  Slaughter-House  Cases.  88  U.  8. 16  Wall. 
88. 61,  21  L.  ed.  304, 404,  it  is  said  that  a  statute  defin- 
ing the  localities  within  which  slaughterhouses 
maybe  established,  and  forbidding  slaughtering  in 
any  others,  does  not  deprive  butchers  of  the  right 
to  labor  In  their  occupation,  or  the  people  of  their 
dally  service  in  preparing  food,  aod  cannot  be  said 
to  destroy  the  business  of  a  butcher  or  seriously  in- 
terfere with  its  pursuit,  the  power  to  define  such 
limits  and  to  regulate  such  business  being  for  the 
security  of  social  order,  the  life  and  health  of  the 
citizen,  the  comfort  of  an  existence  in  a  thickly 
populated  community,  the  enjoyment  of  private 
and  social  life,  and  the  beneficial  use  of  prop- 
erty. 

In  81aughter-House  Gases,  88  U.  8. 16  Wall.  86, 21 
L.  ed.  804,  the  charter  of  the  Slaughterhouse  Com- 
pany, a  corporation  created  by  the  statute  of  Louis- 
iana, contained,  among  other  exclusive  privileges, 
the  right  to  establish  and  maintain  stockyards  and 
landing  places  and  slaughterhouses  for  the  city  of 
New  Orleans,  at  which  all  stock  must  be  landed, 
and  all  animals  intended  for  food  must  be  slaugh- 
tered. It  was  held  that  this  grant  of  privilege, 
guarded  by  proper  limitation  of  the  prices  to  he 
charged,  and  imposing  the  duty  of  providing 
ample  convenience,  with  permission  to  all  owners 
of  stock  to  land,  and  to  all  butchers  to  slaughter 
at  those  places,  was  a  police  regulation  for  tbe 
health  and  comfort  of  the  people,  the  statute  locat- 
ing them  where  health  and  comfort  required, 
within  the  power  of  the  state  legislature,  unaf- 
fected by  the  Constitution  of  tbe  United  States 
previous  to  the  adoption  of  the  18th  and  14th  arti- 
cles of  the  Amendment. 

So,  In  Butchers'  Union  S.  H.  ft  L.  8.  L.  Co.  v.  Cres- 
cent City  L.  S.  L.  &  S.  H.  Co.  Ill  U.  S.  746, 28  L.  ed. 
5QIS,  where  it  was  sought  to  abate  the  appellant's 
business  of  butchering  and  receiving  and  landinfr 
of  live  stock  Intended  for  butchering  within  cer- 
taii  limits  and  certain  parishes,  it  is  stated  that, 
although  the  legislature  of  the  state  may  give  an 
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exclusive  right  for  the  time  being  to  particular 
persons  or  to  a  corporation  to  provide  a  stock  land- 
ing and  to  establish  a  slaughterhouse  in  a  city,  yet 
it  has  no  right  to -continue  such  right  so  that  no 
future  legislation,  nor  even  ttie  same  body,  can  re- 
peal or  modify  it;  and  further,  that  the  state  legis- 
lature cannot  by  any  contract  limit  the  exercise  of 
the  police  power  of  the  state  to  the  prejudice  of 
the  general  welfare  in  regard  to  public  health  and 
public  morals. 

In  Liverpool  New  Oattle  Market  Co.  v.  Hodson, 
L.  R.  2  Q.  B.  181,  86  L.  J.  M.  G.  N.  8.  80,16  L.  T.  N.  8. 
634, 15  Week.  Bep.  668,  the  company  was  held  liable 
to  the  penalty  imposed  by  1 64  of  the  English  pub- 
lic health  act  of  1848,  which  prohibits  the  new  estab- 
lishment of  the  business  of  slaughtering  oattle,  etc., 
or  other  noxious  or  offensive  business  in  any  build- 
ing or  place  in  any  district,  after  the  act  has  been 
applied  to  it.  without  the  consent  of  the  local 
board  of  health.  A  cattle  market-company,  oattle 
having  never  been  slaughtered  in  the  market  be- 
fore, after  the  act  had  t>een  applied  to  the  district 
erected  a  building  in  which  it  allowed  persons  to 
slaughter  cattle  for  a  certain  payment  a  head;  it 
was  held  the  penalty  was  rightly  imposed. 

But  where  the  charter  authorizes  the  city  au- 
thorities to  license  or  regulate  slaughterhouses, 
and  the  corporate  body  have  made  the  necessary 
regulations  required  for  the  health  or  comfort  of 
the  inhabitants,  all  persons  inclined  to  pursue  such 
an  occupation  should  have  the  opportunity  of  con- 
forming to  such  regulations,  otherwise  the  ordi- 
nance will  be  unreasonable  and  tend  to  oppression; 
and  if  such  authorities  regard  it  for  the  interest  of 
the  city  that  such  establishment  shall  be  licensed 
the  ordinance  should  be  so  framed  that  all  per- 
sons desiring  it  may  obtain  licenses  by  conforming 
to  the  prescribed  terms  and  regulations  for  the 
government  of  such  business,  and  it  is  neither  a 
regulation  nor  a  license  of  such  business  to  confine 
it  to  one  building  or  to  give  It  to  ane  individual, 
such  action  being  oppressive,  creating  a  monopoly 
never  contemplated  by  the  general  assembly,  and 
opposed  to  the  rules  governing  the  adoption  of 
municipal  by-laws.  Chicago  v.  Bumpff,  45  IlL  90, 
97, 02  Am.  Dec.  196. 

So,  an  ordinance  confining  the  business  of  a 
slaughterhouse  to  a  small  lot,  or  even  to  a  particu- 
lar block  or  ground,  is  unreasonable  and  tends  to 
create  a  monopoly.  Chicago  v.  Bumpff,  46  111.  90, 
96,  92  Am.  Dec.  196. 

With  reference  to  the  question  as  to  whether  or 
not  such  business  is  a  nuisance,  it  has  been  stated 
that  a  slaughterhouse  is  not  of  itself  a  nuisance  al- 
though it  may  become  so  by  the  manner  In  which 
it  is  conducted.  Cooper  v.  Schultz,  82  How.  Pr.  107, 
121. 

The  business  of  butchering  cattle  is  a  legitimate 
one,  and  must  necessanly  be  carried  on  in  the  vi- 
cinity of  each  town  or  city  the  inhabitants  of  which 
need  to  be  supplied  with  meat,  and  therefore  a  pen 
in  which  live  cattle  are  kept  and  a  house  in  which 
they  are  slaughtered  Is  not  p«r  m  a  public  or  pri- 
vate nuisance,  unless  established  so  near  the  center 
of  population  or  to  a  private  dwelling  place  as  to 
necessarily  and  unavoidably  hurt  and  annoy  the 
public,  or  invade  and  do  damage  to  the  private 
vested  rights  of  an  individual,  and  that  such  an  es- 
tablishment, if  located  a  reasonable  distance  from 
the  center  of  population  and  from  dwelling  places 
of  individuals,  can  only  be  regarded  and  treated  as 
a  nuisance  public  or  private  when  the  business  is 
conducted  in  such  a  negligent  or  reckless  manner  as 
to  become  offensive  and  hurtful  to  the  public  and 
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Concedini?  the  btisfneu  covered  by  tbe  pro- 
TisioDB  of  this  ordloftnce  not  to  constitute  a 


8t ructions,  and  tbe  like,  still  the  caw  is  made 
no  better  for  petitioner.     This  is  not  a  ques- 


Duisance  per  9e,  and  to  stand  upon  different  tion  of  nuiBance   per  $e,  and  tbe  power  to 
grounds  from  powder    factories,   street   ob- 1  regulate  is  in  no  way  dependent  upon  such 

individuals.     Beokham  v.  Brown,  19  Ky.  L.  Rep. 
&10.680. 

In  Atty.  Oen.  v.  Steward,  80  N.  J.  Sq.  41S,  420,  it  Is 
said,  there  are  certain  things  and  certain  trades 
which  are  considered  as  nuisances  of  themselves, 
as  a  slaughterhouse  In  a  thickly  populated  town, 
yet  these  are  not  nuisances  simply  because  erected 
within  the  limits  of  an  incorporated  city,  the  ques- 
tion whether  they  are  nuisances  dependincr  upon 
the  extent  to  which  the  business  is  carried  on  and 
the  manner  in  which  It  is  conducted. 

Afraln,  in  Moses  v.  State,  68  Ind.  18S,  187,  it  is  said 
that  even  the  best  conducted  slauirhferhouse  if  in 
tbe  wronir  place  mijrht  becomes  public  nuisance.  In 
this  case  the  appellant  was  prosecuted  for  maintain- 
ing-a  slauirhterhouse  in  violation  of  2  Ind.  Rev.  Stat. 
187(1, 1  8,  p.  40U,  which  provides  that  every  person 
who  shall  erect  or  continue  and  maintain  any  pub- 
lic nuisance  to  the  injury  of  any  part  of  the  clti- 
sens  of  this  city  shall  be  fined.  The  court  stated 
that  the  fact  that  such  business  was  carried  on  in  an 
orderly  manner,  and  that  the  house  was  kept  as 
clean  as  can  reasonably  be  expected,  does  not  ex- 
euse  the  defendant. 

Such  a  business,  although  not  of  itself  a  nusiance, 
may  become  such  by  mismanaireraentor  by  netrlect, 
and  even  under  the  most  careful  manacrement  it 
may  at  times  become  offensive  to  those  who  reside 
upon*  or  who  have  occasion  to  be  in,  the  street 
where  it  Is  situated.  State  v.  Wilson,  48  N.  H.  415, 
420.  82  Am.  Dec.  163. 

A  slauffterhouse  may  be  a  nuisance  if  Ill-man- 
sged  or  neglected,  though  it  may  not  be  in  any 
sense  in  a  compact  part  of  the  town.  State  v.  Wil- 
son, 43  N.  H.  415.  420. 82  Am.  Df  c.  168. 

Tbis  same  principle  is  also  held  In  private  actions 
for  the  abatement  or  restriction  of  such  business 
as  a  nuisance,  but  as  such  cases  do  not  fall  within 
the  scope  of  this  note  they  are  not  here  noticed. 

Where  the  only  provision  of  the  city  charter  au- 
thorizes the  common  council  to  compel  tbe  owners 
and  occupants  of  slaughterhouses  and  other  desig- 
nated establishments  to  cleanse  or  abate  them 
whenever  necessary  for  the  health,  comfort,  or 
convenience  of  the  inhabitants  of  the  city,  such 
power  can  only  be  exercised  to  do  away  with  what 
are  legal  nuisances,  and  does  not  authorize  the 
common  council  to  interfere  with  what  Is  not  a  i 
nuisance  In  fact.    Wreford  v.  People,  14  Mich.  41, 46. 1 

Yet,  in  opposition  to  some  of  the  above  cases,  it  I 
has  been  stated  thai  slaughterhouses  are  prima  j 
facie  nuisances.  Seifrled  v.  Hays,  81  Ky.  377,  381,  j 
50  ^m.  Rep.  167:  Catlin  v.  Valentine,  9  Paige,  575, 88  i 
Am.  Dec.  567;  Swinton  v.  Pedie,  1  Macq.  H.  L.  C^.  I 
74;  Woodyear  v.  Schaefer,  57  Md.  1, 10, 40  Am.  Rep.  | 
419. 

So,  slaughterhouses,  which  to  some  extent  oc- 
casion the  atmosphere  in  that  vicinity  to  become 
impure,  noxious,  poisonous,  and  unhealthy,  are, 
when  located  in  a  populous  part  of  a  city,  prima 
facie  nuisances.  Reichert  v.  Oeers,  98  Ind.  73,  76. 49 
Am.  Rep.  736;  Pruner  v.  Pendleton,  75  Va.  516, 40 
Am.  Rep.  738:  Brady  v.  Weeks,  3  Barb.  157, 159. 

The  occupation  of  buildings  for  the  business  and 
purpose  of  a  hog  yard,  slaughterhouse,  fat  and 
offal  boiling  house.  In  a  populous  city,  Is  prima 
facie  a  common  nuisance,  but  it  may  be  shown  that 
such  a  business  can  be  so  conducted  and  carried  out 
even  in  a  densely  populated  part  of  the  city,  as  not 
to  endanger  the  health  or  interfere  with  the  comfort 
of  the  neighboring  inhabitants;  and  when  such 
facts  are  shown  the  presumption  is  removed,  and 
the  business  is  not  a  nuisance.  Dubois  v.  Budlong, 
]5Abb.  Pr.  446,  446. 
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Thus,  the  prooeedlngs  of  a  lioard  of  health 
straining  plaintiff  from  carrying  on  his  slaughter- 
house, upon  the  ground  that  the  same,  and  the 
premises  upon  which  it  is  conducted,  are  danger- 
ous to  life  and  health,  and  a  public  nuisance,  and 
ordering  tbe  business  to  be  abated  and  discontin- 
ued, and  directing  an  order  to  that  effect  to  be 
served,  without  notice  or  hearing,  a  subsequent  or- 
dinance also  prohibitinir  the  slaughtering  of  ani- 
mals within  certain  districts  without  a  special 
permit  will  be  reBtrained,-~especially  where  theeW- 
dence  shows  that  such  business  is  carried  on  with 
great  care  and  cleanliness,  and  no  fault  is  found  by 
the  neighbors,  and  it  is  abundantly  proved  that 
such  a  business  can  be  carried  on  and  regulated  so 
as  not  in  any  case  to  become  a  nulstmoe  or  preju- 
dicial to  the  public  health,  such  a  bustneee  not  being 
a  nuisance  at  common  law.  Schuster  v.  MotropoU- 
tan  Bd.  of  Health,  49  Barb.*450,  453. 

Yet  that  which  would  be  a  manifest  nuisance  in 
a  crowded  thoroughfare,  as  a  slaughterhouse  or 
tannery,  on  account  of  the  offensive  smell,  etc, 
proceeding  from  it,  or  a  large  factory  carried  on 
with  much  noise,  or  requiring  %'ans  and  other  con- 
veyances constantly  to  stand  at  its  doors  on  the 
street  or  constantly  crossing  the  crowded  side- 
walks, or  where  there  is  a  very  frequent  deposit  of 
goods  on  the  sidewalks  which  seriously  impedes 
their  usefulness  or  safety  for  foot  passengers. 
might  not  be  a  nuisance  if  carried  on  In  an  isolated 
situation,  or  in  a  sparsely  peopled  or  little  fre- 
quented part  of  a  city  or  town,  it  would  nevertheless 
be  an  intolerable  nuisance  if  carried  on  in  a  densely 
peopled  or  crowded  thoroughfare.  McKnIght  v. 
Toronto,  8  Ont.  Rep.  284. 

A  slaughterhouse  is  a  calling  in  the  nature  of  a 
nuisance  and  recognized  by  the  law  as  such,  and 
therefore  may  be  interdicted  by  a  city  council,— es- 
pecially where  the  state  statute  gives  the  city  coun- 
cil power  to  declare  what  shall  be  a  nuisance  and 
to  abate  the  same,  and  to  impose  fines  for  the 
maintenance  thereof.  Harmlson  v.  Lewiston,  46 
III.  App.  164, 165. 

An  order  of  the  board  of  supervisors  prohibiting 
the  establishment  or  maintenance  of  a  slaughter- 
house, or  the  keeping  of  herds  of  more  than  five 
swine,  or  the  curing  or  keeping  of  hides,  skins,  or 
peltry,  slaughtering  cattle,  swine,  sheep,  or  any 
other  kind  of  animal,  or  the  pursuing  or  maintain- 
ing, or  carrying  on,  any  other  business  or  occupa- 
tion offensive  to  the  senses,  or  prejudicial  to  tbe 
public  health  or  comfort,  in  any  part  of  a  city  and 
county  after  a  certain  date,  except  as  otherwise 
provided  by  law,  which  order  was  passed  pursuant 
to  an  act  of  the  legislature  of  April  25, 1863,  was 
held  valid,  the  power  to  regulate  or  prohibit  con- 
ferred upon  the  board  of  supervisors  not  only  in- 
cluding nuisances,  but  extending  to  everything 
expedient  for  the  preservation  of  the  public  healih 
and  the  prevention  of  contagious  diseases.  Ex 
parte  Shrader,  88  Cal.  279, 284. 

The  power  to  regulate  such  businesses  by  limit- 
ing their  prosecution  to  particular  localities  or 
quarters  being  within  the  power  conferred  by  the 
legislat  ure  and  not  contravening  any  constitutional 
provisions.  Ec  t)arte  Shrader,  83  Cal.  279.  To  tbe 
same  effect,  Bourland  v.  Hildreth,  26  Cal.  16S. 

The  New  Hampshire  statute  (Rev.  Stat.  chap. 
119),  giving  the  health  officers  power  to  determine 
what  are  nuisances,  with  full  power  for  their  pre- 
vention and  removal,  enforcing  the  same  by  spe- 
cific penalties,  is  a  police  regulation  in  force,  and 
applicable  to  the  compact  parts  of  towns,  but  it 
does  not  cover  the  whole  subject  of  slaughterhouse 
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condltloiit.  Indeed,  as  to  nuisaoces  per  se, 
the  geDeral  laws  of  the  state  are  ample  to 
deal  with  them.  But  the  busiDess  here  in- 
volved may  properly  be  classed  with  livery 


stables,  laundries,  soap  and  fflue  factories, 
etc., — ^a  cIhsb  of  business  undertakings,  in 
the  conduct  of  which  police  and  sanitary 
regulations  are  made  to  a  greater  or  less  de- 


Duisanoes,  lf«  indeed,  it  ooyers  any  part  of  either, 
and  tbe  purview  and  purpose  of  the  oommon  law 
and  of  such  statutes  are  entirely  distinct,  the  stat- 
ute not  neoe««Rrlly  or  naturally  preventlnff  or  In- 
terferlDfr  with  tbe  application  of  the  common  law, 
St  not  tieinff  inconsistent  with,  and  not  superseding 
It.  8tate  ▼.  Wilson,  43  M.  M.  ilfi,  421,  82  Am.  Dec.  163. 
Under  the  New  Hampshire  statutes  (Rev.  Stat, 
chap.  119),  persons  keeping  slaughterhouses  in  the 
compact  parts  of  towns  without  licensee  are  made 
liable  to  the  penalty  imposed  thereby,  equally, 
whether  the  buildings  are  or  are  not  nuisances; 
and  it  Is  no  defense  that  the  most  complete  proof 
can  l>e  produced  that  they  are  not  nuisances. 
State  V.  Wilson,  43  N.  H.  415,  429.  82  Am.  Dec  168. 

In  £^  parte  Heilt>ron,  65  Oal.  609,  the  court  upheld 
an  ordinance  of  the  city  prohibiting  tbe  slaughter- 
ing of  animals  or  the  erection  and  maintaining  for 
use  of  any  building  as  a  slaughterhouse,  or  for  the 
dressing  or  cleaning  of  any  slaughtered  animals 
within  the  city  limits,  the  same  being  passed  in  the 
Interest  of  public  health  and  comfort  and  in  the 
ezfcrcise  of  the  city's  police  power,  although  In  that 
case  the  court  did  not  actually  declare  the  same  to 
be  a  nuisance. 

So,  an  ordinance  prohibiting  the  slaughtering  of 
cattle  within  certain  prescribed  limits  speciflcaliy 
named  and  described,  and  directing  the  conduct  of 
such  business  in  the  localities  from  which  It  is  not 
excluded,  being  in  the  Interest  of  health  and  clean- 
linees,  was  upheld  In  Cronin  v.  People,  82  N.  Y.  818, 
87  Am.  Rep.  664,  as  within  the  provisions  of  the 
charter  of  the  city. 

And  la  Pierce  v.  Bartrum,  1  Cowp.  280,  the  pro- 
ceedings of  tbe  chamberlain  of  the  city,  under  a 
city  by-law  made  pursuant  to  a  charter  prohibiting 
tbe  slaughtering  of  cattle  within  the  city  and  also 
the  keeping  of  swine  or  any  fllth.  garbage,  or  an- 
noyance, were  upheld,  even  as  against  the  defend- 
ant who  claimed  to  be  a  stranger,  he  being  an  in- 
habitant pro  hac  vice. 

The  power  conferred  upon  a  common  council  to 
compel  the  owners  and  occupants  of  slaughter- 
houses and  other  designated  establishments  to 
cleanse  or  abate  them  whenever  necessary  ftjr  the 
health,  comfort,  or  convenience  of  the  inhabitants 
of  the  city,  can  only  be  exercised  to  do  away  with 
what  are  legally  nuisances,  and  does  not  authorize 
the  council  to  Interfere  with  what  Is  not  a  nuisance 
In  fact,    Wreford  v.  People,  U  Mich.  41. 

The  mere  fact  of  the  prosecution  and  continu- 
ance of  a  business  for  more  than  twenty  years  In  a 
certain  locality,  before  any  buildings  were  erected 
or  highways  located  in  the  neighborhood,  will  not 
Justify  the  carrying  on  of  such  business  as  that  of 
a  slaughterhouse  in  the  locality  after  houses  have 
been  built  and  streets  laid  out  therein.  Com.  v.  Up- 
ton, 6  Gray.  473,  476. 

In  Rex  v.  Watts,  2  Car.  A  P.  486,  Moody  ft  5f.  281,  a 
private  act  of  Parliament  declared  the  houses  for 
the  slaughtering  of  horses  within  1,000  yards  of  a 
certain  workhouse  to  be  public  nuisances  and  re- 
movable as  such;  but  If  they  existed  before  the  act 
the  owners  were  to  receive  compeusation.  The 
court  held  that  if  an  indictment  was  framed  at  com- 
mon law  with  counts  on  that  act  tbe  defendant 
mliEht  be  convicted  if  he  so  carried  on  the  trade  as 
to  make  it  a  public  nuisance,  and  he  was  not  then 
entitled  to  compensation. 

But  where  the  defendant,  befbre  the  passage  of 
Mass,  Stat  1871,  chap.  167,  prohibiting  the  carry Iur 
on  of  the  business  of  slaughtering  cattle  without 
the  written  consent  of  the  selectmen  of  the  town 
hm  declaring  that  it  should  not  apply  to  any  build* 
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ing  or  premises  occupied  for  such  purpose  at  the 
time  of  the  passage  of  the  act,  and  also  prohibiting 
any  enlargement  or  extension  of  the  same  without 
the  written  consent  of  the  city  or  town  authorities* 
used  and  occupied  a  building  for  suoh  purposes  and 
continued  the  same  thereafter  until  It  was  de- 
stroyed by  fire,  after  which  he  rebuilt  the  premises 
and  continued  the  business,  the  court  held  that  the 
case  came  within  tbe  exceptions  stated  in  the  stat- 
utes, and  therefore  the  defendant  had  not  forfeited 
his  right  to  continue  the  business  In  the  new  build- 
ing which  was  of  no  greater  size  or  capacity. 
Watertown  v.  Sawyer,  108  Mass.  320. 

So,  In  Somervllle  v-.  O'Nell,  114  Mass.  8S8,  the  same 
construction  was  placed  upon  the  above  statute 
with  regard  to  slaughterhouses  existing  at  the  time 
of  its  passage. 

The  carrying  on  of  a  butcher  shop  for  the  vending 
of  fresh  and  butchered  meat  is  a  business  which  Is 
liable  in  and  of  itself  to  become  a  nuisance,  or  be- 
come Injurious  to  the  public,  if  not  properly  super- 
vised or  carried  on,  and  may  t)eoome  offensive,  and 
is  a  legitimate  subject  of  sanitary  regulation,  and 
therefore  a  city  ordinance  which  provides  for  a 
license  for  the  carrying  on  of  suoh  business  is  a 
valid  exercise  of  the  police  power  and  is  authorized 
by  the  legislature.  St.  Paul  ▼.  Colter,  12  Minn.  41, 
48, 49,  90  Am.  Dec  278. 

In  Huesing  v.  Rock  Island,  128  111.  476,  it  is  stated 
that  no  argument  is  necessary  to  establish  the  fact 
that  a  slaughterhouse  in  a  city  is  an  unwholesome 
business  or  establishment. 

And  where  a  slaughterhouse  exists  so  near  dwell- 
ing houses  as  to  Impair  the  comfortable  enjoyment 
of  the  dwellers  therein,  an  actionable  nuisance  is 
created.  Belling  v.  Bvansville,  144  Ind.  644, 35  L.  R. 
A.  27^;  Beckham  v.  Brown,  19  Ky.  L.  Rep.  519, 520. 

Where  the  defendant  was  charged  with  carrying 
on  the  business  of  a  slaughterhouse  within  the 
bounds  of  the  village  near  to  the  highway  and  to 
adjoining  premises,  and  it  was  proved  that  the 
stench  extended  to  the  neighboring  dwellings  and 
was  encountered  by  persons  passing  on  the  high- 
way, and  was  at  times  so  offensive  as  to  require  the 
doors  and  windows  of  the  dwellings  to  be  closed, 
and  offal,  manure,  and  putrid  meat  accumulated  to 
such  an  extent  during  the  winter  that  when  it  was 
removed  in  the  spring  the  stench  was  much  greater, 
and  rendered  persons  sick  who  were  at  work  at  a  dis- 
tance of  100  rods  from  the  slaughterhouse,  such  bus- 
iness was  declared  a  nuisance  rendering  the  enjoy- 
ment of  life  and  property  uncomfortable  and  un- 
wholesome. Taylor  v.  People,  6  Park.  Crim.  Rep. 
347,  8S2. 

And  in  an  action  against  a  defendant  for  main- 
taining and  causing  to  be  maintained  a  public  nui- 
sance by  reason  of  tbe  offal  of  slaughtered  cattle  and 
other  animals  being  accumulated,  and  producing 
noisome  and  offensive  smells,  an  instruction  to  the 
Jury,  in  effect,  that.  If  the  defendants  allowed  such 
offal  to  accummulate  at  their  (Uaughterhouses  from 
which  such  noisome  and  offensive  smells  were  emit- 
ted, thus  rendering  the  air  impure  and  unhealthy, 
the  defendants  would  be  liable,  even  if  the  fact 
were  that  such  noisome  and  offensive  smells  were 
blended  with  like  smells  emanating  from  another 
slaughterhouse  and  a  deposit  of  tilth  in  its  vicinity, 
and  that  such  would  not  Justify  or  excuse  a  wrong- 
ful act  of  another  defendant,  constituted  no  de- 
fense in  a  prosecution  airafnst  the  defendant,— was 
upheld;  nor  was  it  misleading  to  the  Jury,  such  in- 
struction containing  a  correct  statementof  the  law. 
Dennis  v.  State,  91  Ind.  291, 292.  To  the  same  effect, 
Atty.  Gen.  v.  Steward,  20  N.  J.  Eq.  415. 
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gree  by  every  city  in  the  country.  And,- in 
this  class  of  cases  is  no  defense  to  the  va- 
lidity of  regulatieo  ordinances  to  say,  "  I  am 
committiog  no  nuisance,  and  I  insist  upon 


being  heard  before  a  conn  or  lury  upon  that 
Question  of  fact."  In  this  class  of  cases  a 
defendant  has  no  such  right."  To  the  extent 
that  it  was  material  in  creating  a  valid  ordi- 


So,  in  Rez  v.  Cross.  2  Car.  &  P.  488,  a  certificate 
and  license  under  the  Enflrlish  statute,  26  Geo.  III. 
chap.  17,*S  1)  authorizlDfir  the  defendant  to  keep  a 
bouse  for  the  slauffbterinff  of  horses,  was  held  to 
be  no  defense  In  an  action  for  maintaining  a  nui- 
sance in  the  keeping  of  Bi%oh  house. 

Upon  tbe  question  of  the  effect  of  an  authority  or 
a  license  In  ireneral,  see  note  to  Grossman  ▼.  Oak- 
land (Or.)  38  L.  R.  A.  503. 

Again,  a  slaughterhouse  erected  or  conducted  in 
violation  of  the  provisions  of  a  city  ordinance  be- 
comes a  nuisance,  especially  where  power  is  given 
to  such  corporation  by  the  provisions  of  the  state 
statute,  and  even  though  such  slaughterhouse 
might  not  be  a  nuisance  In  the  absence  of  such 
ordinance.    Rund  v.  Fowler,  142  Ind.  214,  217. 

nix>n  general  principles,  and  oonsiderina  them 
as  nuisances,  tbe  right  of  removing  houses  for  the 
slaughter  of  cattle  from  particular  locations,  as  the 
public  health  requires.  Is  within  the  power  of  the 
common  council  or  other  local  authorities  lnd&- 
pendept  of  a  statute  by  which  such  right  Is  given. 
MetropoUtan  Bd.  of  Health  ▼.  Helster,  87  N.  Y. 

mi. 

Yet  where  the  dty  charter  only  allows  the  coun- 
cil to  prevent  tbe  future  erection  and  location  of 
such  establishments.  It  has  no  right  to  put  an  end  to 
an  existing  slaughterhouse  business  a  o  long  as  It  is 
not  a  nuisance  per  te.  Inasmuch  as  It  cannot  declare 
that  to  be  a  nuisance  which  is  not  one  In  fact. 
Wref ord  v.  People,  14  Mich.  41, 4S. 

In  Tugman  v.  Chicago,  78  111.  405, 408,  it  Is  said  that 
if  the  health  or  comfort  of  a  city  requires  the  pro- 
hibition of  new  slaughterhouses  withltt  a  designated 
part  of  the  city,  the  same  reason  would  demand 
that  old  ones  should  be  discontinued,  and  that  the 
fact  that  certain  persons  were  engaged  in  the  busi- 
ness, within  the  district  designated  in  the  ordinance, 
at  the  time  of  Its  adoption,  gives  them  no  right  to 
monopolize  the  business,  nor  would  such  fact  au- 
thorize the  board  of  health  to  provide  that  such 
persons  may  continue  such  business  while  others 
are  deprived  of  a  like  privilege  who  engage  in 
the  business  at  a  later  period. 

The  course  of  legislation  in  the  state  of  New  York 
has  t>een  to  confer  upon  the  local  authorities  large 
discretionary  powers,  to  be  exercised  upon  emer- 
gencies for  the  public  welfare,  and  they  have  been 
authorized  to  do,  or  cause  to  be  done,  whatever 
may  be  necessary  for  the  preservation  of  the  public 
health,  and  therefore.  If  the  board  of  health  come 
to  the  conclusion  that  the  removal  of  a  slaughter- 
house Is  necessary  for  such  purposes,  it  Is  a  matter 
upon  which  they  may  clearly  exercise  their  judg- 
ment, and  with  the  fair  exercise  of  It  no  Judicial 
tribunal  should  Interfere.  Cooper  ▼.  Schulta,  82 
How.  Pr.  107, 121, 188. 

In  Cooper  v.  Schultz,  82  How.  Pr.  107,  an  ordin- 
anoe  of  the  board  prohibiting  the  engaging  or  con- 
tinuing in  the  business  of  a  butcher  or  cattle  dealer 
at  or  in  any  public  or  private  market  In  the  cities  of 
New  York  or  Brooklyn  without  a  permit,  and  fur- 
ther prohibiting  the  driving  of  cattle  in  the  built- 
up  portions  of  the  cities  between  certain  hours  of 
the  day,  and  also  the  yarding  in,  in  built-up  por- 
tions, of  cattle  without  a  permit,  was  held  consti- 
tutional. In  that  case,  however,  it  was  not  shown 
that  such  trade  or  business  constituted  a  nuisance. 

The  proceedings  and  regulations  of  a  board  of 
health  in  abating  the  defendant's  slaughterhouse 
business  as  dangerous  to  tbe  public  health  and  a 
nuisance  do  not  deprive  a  man  of  his  property  or 
liberty,  and  are  therefore  not  contrary  to  the  Con- 
stitution, the  same  being  merely  health  regulations 
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by  the  district.  Metropolitan  Bd.  of  Health  ▼. 
Hei8ter,87N.  Y.88I,M8. 

See  in  general,  as  to  such  proceedings  belnir  an 
infringement  of  constitutional  rights,  note  to 
Grossman  v.  Oakland  (Or.)  86  L.  R.  A.  503. 

And  the  proceedings  of  aboard  of  health  under 
the  New  York  act  of  lb06,  creating  a  metropolitan 
sanitary  district  in  cases  relating  to  slaughter- 
houses and  the  driving  cattle  as  dangerous  to  health 
and  a  public  nuisance,  will  more  certainly  be  up- 
held where  the  evidence  shows  that  tbe  same  is  of- 
fensive to  the  senses  of  the  people  in  the  vieinit  j. 
and  renders  their  life  uncomfortable,— especially 
when  the  board  has  given  notice  to  tbe  defendant 
to  abate  such  nuisances,  and  also  alTorded  him  an 
opportunity  to  be  heard,  which  notices  be  baa  dis- 
regarded. Metropolitan  Bd.  of  Health  v.  Heister, 
87  N.  Y.  081. 

So,  an  ordinance  authorised  by  statute,  prohibit- 
ing tbe  maintenance  of  any  slaughterhouse  withia 
tbe  city,  cannot  be  defeated  upon  the  ground  that 
it  is  unreasonable,  it  being  a  business  subject  to 
legislative  control,  as  the  Indiana  act  of  1803,  •  218. 
giving  power  to  the  common  council  of  cities  to 
declare  what  shall  constitute  a  nuisance,  and  to 
prevent  the  same  and  require  its  abatement, 
authorizes  the  removal  of  the  same  by  the  proper 
officers,  and  also  gives  powei'to  preventer  regulate 
the  location  and  to  manage  certain  si>ecifled  trades, 
(slaughterhouses  being  especially  mentioned),  the 
business  of  which  may  become  noxious  or  injuri- 
ous to  public  health.  Belling  v.  BvansviUe,  144  Lnd. 
d44,85L.R.A.272. 

And,  under  a  charter  giving  a  municipal  cor- 
poration power  to  enact  ordinances  necessary  and 
proper  for  the  preservation  of  the  public  health, 
and  to  prevent  and  remove  nuisances,  a  slaughter- 
house kept  within  the  dty  limits  upon  private 
property,  in  a  manner  detrimental  to  tbe  public 
health  and  comfort.  Is  a  nuisance.  State  v.  Shelby* 
vlUe,  4  Sneed,  178. 

Again,  under  a  city  charter  giving  tbe  dty 
power,  inter  aiia,  to  provide  for  the  abatement  and 
removal  of  all  nuisances  under  its  ordinances,  or 
at  common  law,  and  also  to  direct  the  location  and 
management  of  slaughterhouses  and  markets,  an 
ordinance  establishing  a  city  slaughterhouse  and 
regulating  the  management  of  slaughterhouses  and 
packing  houses  in  the  olty,  and  prohibiting  tbe  sale 
of  diseased  meat  in  tbe  city,  and  directing  the  city 
controller  to  procure  a  dty  building  and  ground  to 
be  used  as  a  dty  slaughterhouse  by  all  tbe  butchers 
of  the  city,  and  making  it  unlawful  for  any  person 
to  sell  or  dress  any  animal  within  any  other  limits 
of  the  city,  is  valid  and  reasonable  and  not  in  re- 
straint of  trade.  Milwaukee  v.  Gross,  21  Wis.  241, 
91  Am.  Dec.  472. 

But  the  English  improvement  act.  providing  that 
^no  one  shall  slaughter  cattle  or  dre^  any  carcass 
for  sale  as  human  food  in  any  place  within  tbe 
limits,  other  than*'  such  slaughterhouse  as  therein 
described,  applies  only  to  tbe  slaughtering  of  t>easts 
Intended  by  tbe  person  slaughtering  for  sale  as 
human  food.  Ellas  v.  Nightingale,  8  EL  &  Bl.  806, 
27  L.  J.  M.  C.  N.  S.  161,  4  Jur.  N.  8. 168. 

So,  in  St.  Paul  v.  Smith,  25  Minn.  372,  it  was  held 
that  a  city  ordinance  prohibiting  the  carrying  on  of 
tbe  business  of  slaughtering,  dressing,  nr  packing  of 
cattle  without  a  permit,  and  specifying  the  condi- 
tions upon  which  Such  business  is  to  be  carried  on, 
and  requiring  tbe  person  so  carrying  on  such  busi- 
ness at  all  times  to  keep  his  premises  in  a  dean, 
healthy,  and  inoffensive  condition,  which  ordlnancs 
is  known  as  tbe  ordinance  relating  to  slaughter  and 
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nance,  we  must  assume  that  such  question 
was  decided  by  the  municipal  authorities, 
smd  decided  against  petitioner  and  all  others 
nmilarly  situated.     This   court  said  in  Ex 


parts  Shrader,  38  Cal.  284:  '*The  legislature 
can  add  to  the  mala  in  $e  of  the  common  law 
the  malaprohibita  of  its  own  behest.  .  .  . 
The  power  to  regulate  or  prohibit,  conferred 


pcusklnc  bouses,  does  not  apply  to  the  case  of  a  per- 
son who  merely  kills,  slauirbters,  and  dresses  one 
animal,  the  same  not  oonstitutlnfr  a  nuisance  as 
understood  and  intended  by  such  ordinance. 

In  fieillnff  v.  Bvaosville,  144  Ind.  644,  85  L.  R.  A. 
272,  the  court  did  not  pass  upon  the  question 
whether  the  slaughterlnflr  of  a  single  animal  by  a 
person  within  the  city  for  meat  for  bis  own  con- 
sumption would  come  within  the  inhibition  of  the 
ordinance. 

And  where  the  terms  of  a  charter  give  the  coun- 
oQ  power  to  prohibit  and  prevent  within  certain 
limits,  to  t)e  determined  by  them,  the  location  or 
ooostruction  of  buUdinm  for  slaufrhterbouses  and 
yards,  butcher  shops,  etc.,  and  such  buildings,  etc., 
whether  within  or  without  the  city  limits,  are  sub- 
ject to  such  reirulations  as  to  their  construction  and 
aumagement  as  such  council  may  make  with  a 
Ttow  to  the  protection  of  property  from  injury  by 
lire,  or  to  the  health  and  safety  of  the  Inhabitants, 
and  to  prevent  them  from  becoming  nuisances,  the 
common  council  has  no  power  to  prohibit  the 
■langhterlng  of  animals  anywhere  upon  a  person's 
own  premises,  unless  the  building  is  devoted  to 
such  purposes.    Wreford  v.  People,  14  Mich.  41, 46. 

In  the  case  of  VUlavaso  v.  Bartbet,  99  La.  Ann. 
247,  the  court  passed  upon  the  power  of  a  municipal 
oerporation  to  regulate  slaughterhouses  within  the 
municipal  limits,  and  to  declare  the  same  nuisances, 
but  in  that  case  the  action  was  not  brought  by  the 
municipality  to  abate  the  nuisance,  but  by  the 
plalntltr  as  a  private  citizen  and  in  his  own  right. 

But  a  city  ordinance  which  prohibits  the  carry- 
ing on  of  certain  businesses  without  the  consent  of 
certain  persons  cannot  be  upheld,  even  though  the 
city  authorities  may  have  power  to  regulate  busi- 
ness; and  therefore  an  ordinance  which  prohibits 
the  erection  and  carrying  on  of  slaughterhouses 
without  the  consent  In  writing  of  the  owner  and 
occupant  of  every  house  within  a  certain  distance 
from  the  proposed  location  of  the  business  cannot 
t)e  upheld,  even  though  under  the  city  charter  a 
dty  has  power  to  abate  nuisances  on  public  or  pri- 
vate property,  and  the  causes  thereof.  St.  Louis 
V.  Howard,  119  Mo.  41. 

So.  a  by-law  that  no  person  shall  keep  a  slaughter- 
house within  the  city  without  a  special  resolution  of 
<be  council  is  invalid  as  not  within  the  provisions 
of  the  Canada  statute  of  1866,  I  286,  subsec.  23, 
which  prevents  or  regulates  the  erection  or  con- 
tinuance of  slaughterhouses  which  may  prove 
nuisances,  as  it  shows  there  may  be  favoritism  and 
restraint  of  trade,  or  it  may  be  used  to  create  a 
monopoly,  and  persons  may  not  therefore  all  be 
placed  upon  an  equal  footing.  Re  Nash,  83  U.  C. 
Q.  B.  181. 

But  the  Massachusetts  Statutes  of  1871,  chap.  167, 
which  prohibit  the  use  of  any  building  for 
slaughtering  cattle,  etc.,  or  for  other  noxious  or 
offensive  trades,  without  the  written  consent  and 
permission  of  the  selectmen  of  any  city  or  town 
containing  more  than  4,000  Inhabitants,  are  con- 
stitutional and  a  valid  exercise  of  the  police  power 
for  the  preservifttion  of  the  public  health,  and  the 
suppression  and  abatement  of  nuisances.  Water- 
town  v.  Mayo,  109  Mass.  315, 12  Am.  Rep.  694,  696. 

And  even  though  the  legislature,  since  the  enact- 
ment of  the  city  charter,  may  have  enacted  laws 
relating  to  the  Incorporation  of  cities,  ordinances 
previously  enacted  pursuant  to  the  original  char- 
ter are  not  inconsistent  with  the  provisions  of  the 
state  statute,  and  therefore  such  ordinances  are  not 
repealed  thereby.  Belling  r.  Bvansville,  144  Ind. 
644,a6L.R.A.  272.  | 
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The  city  authorities  have  no  power  either  legis- 
lative. Judicial,  or  administrative,  to  pass  an  ordi- 
nance prohibiting  the  slaughtering  or  keeping  or 
maintaining  of  a  slaughterhouse  within  the  limits 
prescrlt)ed  by  the  city  ordinance  without  permis- 
sion of  the  city  council,  for  the  reason  that  the 
power  delegated  to  a  city  in  articles  248, 258,  of  the 
Constitution  of  Louisiana  were  exhausted  when 
the  city  officials  laid  out  the  limits  in  which  It  was 
declared  lawful  to  slaughter  animals  for  food,  and 
therefore  the  act  of  a  city  in  so  doing  will  be  re- 
strained by  injunction  pendente  lUe,  Bartbet  v. 
New  Orleans,  24  Fed.  Rep.  663.  668. 

In  St.  Paul  V.  Byrnes,  88  Minn.  176,  177,  the  de- 
fendants were  charged  with  the  violation  of  a  dty 
ordinance  relating  to  slaughter  and  packing  houses, 
and  the  question  Involved  the  construction  of 
chapter  870  and  the  special  laws  of  Minnesota  of 
1887,  and  the  effect  thereof  as  respected  the  opera- 
tion of  such  ordinance.  The  1st  section  of  such 
ordinance  declares  that  no  person  sha)l  kill,  slaugh- 
ter, dress,  or  pack  any  animals,  or  establish  a  man- 
ufactory of  candles  or  soap  within  the  city  limits 
without  a  permit,  while  the  2d  section  relates 
to  the  procedure  for  obtaining  the  permit,  and  the 
8d  and  4th  Included  reflrulations  for  the  man- 
agement of  the  business,  while  the  5th  provided 
that  no  slaughtering  or  rendering  establishment 
shall  be  permitted  or  suffered  within  the  seventh 
ward  of  the  city  of  St.  Paul  north  of  a  certain 
street,  nor  shall  any  slaughtering  or  rendering  by 
butchers  or  others  be  permitted  within  such  ward, 
and  declares  the  party  offending  guilty  of  a  misde- 
meanor. The  2d  section  of  the  act  exempts 
existing  establishments  or  persons  then  engaged  in 
the  business  until  the  city  shall  have  paid  to  the 
parties  so  carrying  on  such  business  the  damages 
occasioned  by  the  operation  thereof.  The  court 
held  that  the  act  was  specially  limited  to  the  par- 
ticular district,  and  entirely  superseded  the  Juris- 
diction of  the  city  authorities  to  grant  or  refuse 
permits,  or  to  control  the  locations  of  the  business 
of  slaughtering  or  butchering  within  the  city  lim- 
its, and  further  withdrew  from  the  dty  its  dele- 
gated authority  and  right  to  legislate  upon  that 
particular  matter,  absolutely  forbidding  the  pres- 
ence of  such  houses  and  business  within  the  dis- 
trict, excepting  persons  who  were  established  in 
the  business  when  the  act  was  passed,  although  the 
act  had  no  reference  to  the  authority  of  the  city  to 
enforce  reasonable  sanitary  regulations  in  respect 
to  the  manner  of  conducting  the  business  as  to  the 
cleanliness  of  premises,  disposal  of  offal,  etc 

III.  Laundrie$, 

The  control  and  regulation  of  the  laundry  busi- 
ness have  generally  been  held  to  be  vested  in  mu- 
nldpal  corporations  in  the  exercise  of  their  police 
power  in  order  to  prevent  such  business  becoming 
dangerous  to  public  health,  safety,  and  comfort,  and 
constituting  itself  a  nuisance.  In  many  cases  the 
courts  have  upheld  ordinances  relating  to  such 
business  as  being  strictly  within  the  general  exer- 
cise of  the  police  power  vested  in  such  corpora- 
tions, although  the  ordinance  hal  not  specifically 
called  for  their  abatement  or  regulation  as  nui- 
sances. 

Thus,  in  Barbler  v.  Connolly,  113  U.  S.  27,  28  L.  ed. 
923.  the  ordinance  of  the  city  and  county  of  San 
Francisco,  prohibiting  the  carrying  on  of  public 
laundries  and  wash-houses  within  certain  pre- 
scribed limits  of  the  city  and  country  from  10 
o'clock  at  night  until  6  o'clock  in  the  morn- 
ing, was  held  to  be  purely  a  police  regulation 
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Califobnia  Sufremb  Coubt. 


Aua^» 


upoD  the  board  of  supervisors,  not  only  In- 
clad«^  Duisances,  but  extends  to  every  thing 
'expedient  for  the  preservation  of  the  public 
health  and  the  prevention  of  contagious  dis- 


eases.' Kow,  there  are  many  tliinsv  not  com- 
ing up  to  the  full  measure  of  a  common-law 
or  statute  nuisance,  that  might,  both  io  the 
light  of  scientific  tests  and  of  general  ezp^ 


wltbln  the  oompetenoy  of  any  municipality  pos- 
sessed of  the  ortllnary  power  to  make;  a  Federal 
tribunal  having  no  power  to  supervise  such  refru- 
lations,  any  correction  of  the  action  of  municipal 
bodies  in  such  matters  coming  only  from  the  state 
leirlslation  or  state  tribunals. 

80,  in  Soon  HinflT  v.  Crowley,  118  U.  S.  703,  28  L. 
cd.  1143,  it  was  held  that  a  similar  ordinance  was 
not  void  on  the  ground  that  it  was  not  within  the 
police  power  of  the  city  and  county;  neither  was 
it  void  on  the  ground  that  it  discriminated  between 
those  engaged  in  the  laundry  business  and  those 
engaged  in  other  classes  of  business,  or  between 
the  different  classes  of  persons  engaged  in  the 
laundry  business;  neither  was  it  void  on  the  ground 
that  it  deprived  a  man  of  the  right  to  labor  at  all 
times,  or  upon  the  ground  that  it  was  unreasona- 
ble In  its  requirements,  in  restraint  of  trade,  or 
upon  any  other  ground  apparent  upon  the  face  of 
the  ordinance. 

Again,  in  Ex  parte  Moynier,  65  Cal.  83,  the  ordi- 
nance of  the  city  and  county  of  San  Francisco 
which  declared  that  no  person  or  persons  owning, 
or  employed  in,  a  public  laundry  or  public  wash- 
house,  provided  for  in  the  1st  section  of  the  order, 
should  wash  or  iron  clothes  between  the  hours  of 
10  o'clock  in  the  afternoon  and  6  o*clock  in  the 
morning,  nor  upon  any  portion  of  the  day  known 
as  Sunday,  and  also  that  it  should  be  unlawful  for 
any  person  to  carry  on  such  business  within  cer- 
tain limits  without  the  certificate  of  the  health 
officer  to  sufficient  drainage,  and  that  the  business 
could  be  carried  on  without  injury  to  the  sanitary 
condition  of  the  neighborhood,  and  a  certificate  of 
the  board  of  fire  wardens  that  the  heating  appli- 
ances were  in  good  condition  and  that  their  use 
was  not  dangerous  to  surrounding  property,  was 
held  constitutional  as  within  the  police  and  sani- 
tary regulations. 

And  in  Ex  parts  Sisto  Li  Protti,  68  Cal.  635,  where 
the  charter  declared  that  "licenses  shall  be  discrim- 
inating and  proportionate  to  the  amount  of  busi- 
ness,*' it  was  held  that  an  ordinance  making  the 
license  fee  to  be  paid  by  the  owners  or  keepers  of 
laundries  proportionate  to  the  number  of  persons 
so  employed  and  the  amount  of  business  done,  was 
valid,  although  in  that  case  there  was  a  dissenting 
opinion  by  Justice  Thornton  holding  that  the  ordi- 
nance was  not  in  accord  with  the  charter. 

And  again,  in  Ex  parte  White,  67  Cal.  lOS,  an  or- 
dinance providing  that  all  buildings  erected  and 
used  as  laundries  within  the  corporate  limits  of  the 
city  and  county  should  be  constructed  but  one 
story  in  height  with  brick  or  stone  walls  not  less 
than  12  inches  in  thickness,  covered  with  a  metal 
roof,  and  provided  with  metal  or  metal  covered 
doors  and  window  shutters,  was  held  constitutional. 

But  in  He  Wo  Lee,  26  Fed.  Kep.  471,  it  was  held 
that  the  arbitrary  power  of  a  board  of  health  under 
a  municipal  ordinance  to  give  or  refuse  permits  to 
carry  on  the  laundry  business  was  unconstitutional. 

So,  an  ordinance  of  the  city  and  county  of  San 
Francisco  forbidding  the  establishment,  mainte- 
nance, or  carrying  on  of  any  laundry  within  cer- 
tain limits  without  the  consent  of  the  board  of 
supervisors,  which  consent  whs  to  be  granted  only 
upon  the  recommendation  of  not  less  than  twelve 
citizens  and  taxpayers  in  the  vicinity  in  which  the  { 
laundry  was  to  be  established,  and  which  vicinity  I 
embraced  more  than  half  the  city  and  county,  was  j 
held  to  be  invalid  by .  reason  of  the  power  of  the 
supervisors  being  dependent  upon  the  approval  of  ! 
others.    Re  Quong  Woo,  13  Fed.  Rep.  229.  231.  j 

Again,  a  city  ordinance  which  prohibits  such  a  ! 
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business  in  wooden  buildings  within  a  certain  part 
of  the  city  without  the  consent  of  a  board  of  supers 
visors,  not  prohibiting  such  business  in  buildings 
erected  in  brick  or  stone,  confers  upon  such  author^ 
itles  an  arbitrary  power,  and  is  UDOOnstitutional 
as  an  Invalid  exercise  of  police  power  and  of  tlie 
powers  vested  in  the  board  of  supervisors,  by 
virtue  of  the  California  act  of  April  19, 1860,  under 
which  they  are  empowered  inter  olio,  to  provide 
by  regulation  for  the  prevention  and  summary  re- 
moval of  a  n  uisance  for  public  health.  Tick  Wo  v. 
Hopkins,  118  U.  S.  873.  80  L.  ed.  297,  Reversing  Bi 
Tick  Wo,  68  Cal.  294, 58  Am.  Rep.  12. 

Upon  the  question  of  discrimination  generally, 
see  note  to  Grossman  v.  Oakland  (Or.)  88  L.  B.  A. 
508. 

In  many  cases,  however,  it  has  beea  sought  to 
declare  such  trade  or  business  a  public  nuisance 
and  to  abate  it  as  such,  and  in  this  ooimectioD  it 
has  been  said  that  the  business  of  a  laundry  is  not 
of  itself  against  good  morals  or  contrary  to  public 
order  or  decency,  neither  is  it  offensive  to  the  senws 
or  disturbing  to  the  neighborhood  where  coo- 
ducted,  nor  is  it  dansrerous  to  the  public  safety  or 
health.  Re  Quong  Woo,  18  Fed.  Bep.  228, 231;  lU 
Yick  Wo,  68  Cal.  204,  58  Am.  Rep.  IS. 

And  washing  for  hire  cannot  make  the  operation 
a  nuisance,  if  it  be  not  otherwise  a  nu  isance.  Stock- 
ton Laundry  Case,  26  Fed.  Rep.  6L1,  612. 

So,  a  laundry  cannot  be  deemed  a  nuisance  perm 
being  harmless  in  itself,  and,  if  properly  conducted 
with  reference  to  sanitary  and  other .  conditions 
which  may  easily  be  complied  with,  is  not  offensive 
or  dangerous  to  the  health  of  the  community  io 
which  it  may  be  located,  and  such  being  the  case 
a  person  has  under  the  Constitution  of  the  United 
States  the  same  right  to  engage  In  the  business  of 
conducting  a  public  laundry  as  in  any  other,  and 
has  equally  with  the  grocer,  the  lawyer,  or  the  car- 
penter the  right  to  select  the  particular  locution  Id 
which  he  shall  conduct  such  business.  Re  Hoof 
Wah,  82  Fed.  Rep.  623,  626. 

Such  a  business  is  not  a  nuisance  per  te,  neither 
is  the  occupHiionono  that  is  prima  facie  a  nuisancei 
like  a  slaughcerliousa.  or  a  house  for  the  manu- 
facture of  guuDowder  or  dynamite.  Stockton 
Laundry  Case,  26  Fed.  Rep.  611,  612. 

The  business  of  conducting  a  laundry  is  a  Jaw. 
ful  occupation,  and  is  not  of  Itself,  and  irrespective 
of  the  manner  in  which  it  is  conducted,  offen- 
sive or  dangerous  to  the  health  of  those  living 
within  the  vicinity;  and  no  municipal  corporaiioo 
has  the  power  to  make  the  rig ht  of  a  person  to  fol- 
low such  business  at  any  place  he  may  select  for 
that  purpose  dependent  upon  the  will  of  any  num- 
ber of  citizens  or  property  owners  within  Its  limits, 
but  a  town  or  city  may,  when  deemed  necessary 
for  the  parp.138  of  cho  puDlio  hOAlcli  or  safety 
adopt  reasonable  regulations  as  to  the  manner  io 
which  such  a  busines'i  shall  be  conducted,  and,  io 
the  exercise  of  iu  policj  power,  may  impose  rea- 
sonable restrictions  as  to  the  kind  of  buildings  to 
be  used,  and  as  to  the  suiBciency  of  the  drainarc, 
so  as  to  prevent  a  nuisance  arising  therefrom.  £^ 
parte  Sinir  Lee,  96  Cal.  354, 357,  24  L.  K.  A.  ISTi. 

Uutacity  ordinance  which  makes  theoirryin;r 
on  of  a  laundry  businen  a  nuisance  by  the  arbi- 
trary declaration  of  the  ordinance  itself,  is  uocon- 
stitutional.    Re  Sam  Kee,  31  Fed.  Kcp.  QSO, 

An  ordinance  making  it  unlawful  for  any  person 
to  establish,  maintain,  or  carry  on  the  business  of  a 
public  laundry  or  wash-house  for  hire  within  a  city 
except  within  a  part  thereof  lying  without  certain 
designated  limits,  and  declaring  any  such  laundiy 
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B»  parte  Lacet. 


rienoe,  fm?e  the  way  for  the  introduction  of 
contagion  and  its  uncontrollable  apread  there- 
after. Slaughterhouses,  as  ordinarily  and  per- 
haps invariably  conducted  in  this  country, 


might,  within  the  limits  of  reasonable  proba- 
bility, be  attended  with  these  consequences. 
A.  competent  leeislative  body  has  passed 
upon  the  question  of  fact  iiyolved,  and   we 


carried  on  in  violation  thereof  to  be  a  public  nui- 
aanoe.  and  makingr  tbe  violation  of  sucb  ordinance 
a  miademeanor  punishable  by  fine  or  imprisonment, 
or  botb.was  held  to  be  in  conflict  with  1 1  of  tbe  lUb 
Amendment  of  the  Constitution  of  the  Unilod 
Starts,  inasmuch  as  it  denied  the  rf^ht  to  select  the 
iHrticular  locality  in  which  tbe  conductinff  of  a  law- 
ful business  not  in  itself  a  nuisance  mivbt  be  carried 
on.  The  court  further  held  that  such  conflict  was 
not  removed  by  the  fact  that  there  were  within 
tbe  limits  of  the  city  outside  of  the  district  from 
which  laundries  were  excluded  places  equally  as 
well  suited  for  their  location  as  any  within  the  dis- 
trict from  which  they  are  excluded.  Re  Hong 
Wah,  82  Fed.  Rep.  623, 62Q. 

So.  a  city  ordinance  which  absolutely  and  uncon- 
ditionally forbids  the  kecpinflr  of  a  laundry  for 
washlnir  clothes  for  hire,  at  any  point  within  the 
inhabited,  and  even  within  the  habitable,  part  of  a 
city,  the  remainder  of  the  city  bcinff  in  an  uninhab- 
itable condition,  violates  the  constitutional  pro- 
visions, and  will  not  t>e  enforced,  upon  the  ground 
thutsuch  business  constitutes  a  nuisance,  such  or- 
dinance not  reffulatloff  but  extiniruisbini;  tbe  busi- 
ness. Stockton  Laundry  Case,  26  Fed.  Rep.  611- 
613. 

Again,  a  mral  city,  not  compactly  built  up,  has 
no  authority  to  prohibit  within  its  inhabited  lim- 
its the  wash  inar  of  clothes  for  hire,  such  occupa- 
tion not  only  beinir  useful  but  absolutely  necessary 
in  a  civilized  community;  and  it  has  no  power  to 
declare  such  occupation,  and  every  other  that  may 
be  followed  by  civilized  man,  to  be  a  public  nui- 
sance without  regard  to  the  question  whether  it  is 
in  fact  a  nuisance  or  not.  Stock  :on  Laundry  Case, 
28  Fed.  Rep.  611, 612. 

And  a  laundry  business  carried  on  by  the  peti- 
tioner and  his  predecessors,  at  the  location  oc- 
cupied by  him  for  twenty  years,  and  by  the  peti- 
tioner himself  for  eight  years,  in  the  absence  of 
anything  tending  to  show  that  it  is  in  fact  a  nui- 
sance, cannot  Yye  so  decitired  under  the  provisions  of 
a  city  ordinance  declaring  the  carrying  on  of  such 
business  to  be  a  nuisance,  such  ordinance  being  un- 
constitutional.   Be  Sam  Kee,  HI  Fed.  Rep.  680. 

Yet  it  has  been  said  that,  although  the  business 
of  a  laundry  is  not  opisosed  to  good  morals  or  sub- 
versive of  public  order  or  decency,  it  may,  when 
conducted  in  certain  localities,  be  highly  danger- 
ous to  the  public  safety  so  as  to  require  its  rcgula- 
•  tion  by  the  terms  of  a  city  ordinance.  Re  Yick 
Wo.  68  Cai.  204, 56  Am.  Rep.  12. 

But  a  laundry  established  for  the  purpose  of  wash- 
ing for  hire  can  only  become  a  nuisance  upon  gross 
negligence  or  carelessness,  or  gross  imperfections 
in  the  arrangements  and  appliances  by  means  of 
which  it  is  carried  on.  Stockton  Laundry  Case,  26 
Fed.  Rep.  611-618. 

So,  if  a  laundry  business  Is  conducted  in  a  man- 
ner offensive  or  dangerous  or  so  as  to  become  a 
nuisance,  the  public  authorities  may  direct  the 
manner  to  be  changed  and  prescribe  regulations 
for  its  prosecution.  Re  Quong  Woo,  13  Fed.  Rep. 
29.231. 

And  this  is  so  for  the  reason  that  all  businesses 
must  be  so  conducted  as  not  to  endanger  public 
safety  and  health.  Re  Quong  Woo,  13  Fed.  Rep. 
a,  231. 

But  a  city  ordinance,  providing  that  it  shall  be 
unlawful  for  any  person  to  establish,  maintain,  or 
carry  on  the  business  of  a  public  laundry  or  wash- 
house  for  hire  within  the  city,  except  within  a  speci- 
fied part  thereof,  and  further  declaring  that  any 
laundry  so  carried  on  in  violation  of  such  section 
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shall  1)0  a  nuisance,  is  within  the  power  of  the  city 
to  enact,  the  city  having  power  to  so  restrict  tbe 
business  within  the  specified  section  of  the  city; 
and  such  ordinance  is  not  unreasonable,  it  being  a 
police  or  sanitary  regulation.  Re  Hang  Kie,  68 
CaL  149. 

In  Re  Hong  Wah,  82  Fed.  Rep.  628, 625.  tbe  case  of 
Re  Hang  Kie,  60  Cal.  liO,  was  looked  upon  as  virtu- 
ally, although  not  expressly,  overruled  by  the  su- 
preme court  of  the  state,  and  was  said  ought  not 
to  be  regarded  as  an  authority  upon  the  question. 
In  that  case  a  similar  ordinance  was  upheld  as  a 
valid  exerdse  of  police  power.  * 

And  If  the  structure  or  building  In  which  the 
laundry  business  is  carried  on  is  by  its  structure, 
form,  or  material,  unsafe,  the  public  authorities 
may  by  proper  proceedings  have  it  altered  or  re- 
moved, such  power  being  possessed  with  reference 
to  all  vocations  and  buildinas  in  which  they  are 
prosecuted.    Re  Quong  Woo.  13  Fed.  Rep.  229, 23L 

rv.  Fertaizen. 

It  has  been  held  that  the  manufacture  of  flsh  into 
scrap  as  a  fertilizer  is  a  nuisance  perse.  State  v. 
Luce.  9  Houst  (Del.)  396. 

In  Czamiecki  v.  DoUman  (Pa.)  10  Cent.  Rep.  96, 
the  defendant's  business  of  a  bone-boiling  and  fer- 
tilizing establishment  was  declared  a  nuisance  per 
se  and  abated  as  such,  for  the  reason  that  carrion 
cannot  be  gathered  together  in  any  populous  neigh- 
borhood without  t>eing  oflTensive;  and  the  use  of 
the  buildings  for  such  purposes  was  therefore  re- 
strained. 

And  the  dty  authorities,  after  notioe  to  the  com- 
pany by  the  street  commissioners,  may  abate  a 
fertilizer's  business  as  a  public  nuisance  by  pro- 
ceeding to  destroy,  break  down,  and  injure,  and 
otherwise  abate  the  nuisance  by  force,  and  the 
court  will  refuse  an  injunction'  to  restrain  their 
proceedings,  the  summary  process  for  the  abate- 
ment of  public  nuisances  being  authorized  by  com- 
mon law,  the  plaintiffs  not  showing  damages  irrep- 
arable at  law.  Manhattan  Mfg.  St  Fertilizer  Co.  v. 
Van  Keuren,  23  N.  J.  Eq.  251.  25& 

Where  the  party  eharged  with  a  nuisance  had  re- 
ceived a  license  from  the  board  of  health  to  carry 
on  the  business  of  manufacturing  fertilizers,  and 
sought  to  vindicate  his  action  by  virtue  of  such  li- 
cense, it  was  held  that  he  v/as  not  entitled  to  carry 
on  such  business  so  as  to  create  a  nuisance,  the 
license  being  no  defense.  Garrett  v.  State,  49  N.  J. 
L.  103, 60  Am.  Rep.  5U:2. 

So,  in  Norih western  Fertilizing  Co.  v.  Hyde  Park, 
97  n.  S.  650,  670,  24  L.  ed.  iai6.  1010,  it  was  held  that 
a  charier  authorizing  the  manufacture  of  animal 
matter  into  a  fertiliz<>r  was  not  a  contract  guaran- 
teeing in  the  locality  originally  selected  oxcuiptlon 
from  tbe  exercise  of  the  police  power  of  the  state, 
however  serious  the  nuisance  might  become  in  the 
future  by  reason  of  the  growth  in  population 
around  it,  and  therefore  a  village  incorporated  by 
a  charter  authorizing  it  to  abate  a  nuisance  might 
by  an  ordinance  abate  such  nuisance. 

As  to  the  effect  of  an  authority  or  license  in  gen- 
eral, see  note  to  Grossman  v.  Oakland  (Or.)  36  L.  B. 
A.  593. 

v.  Livery  stnblee. 

Without  attempling  to  exhaust  the  authorities 
upon  the  question  as  to  whether  or  not,  and  how 
far,  livery  stables  are  nuisauces,  the  note  being 
confined  to  the  consideration  of  municipal  control 
over  them  as  such,  it  may  be  stated  that  although 
a  livery  stable  is  not  of  Itself  a  nuisance,  yet  when 
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caDiiot  go  behind  the  finding.  So  far  as  we 
can  know  by  this  record,  the  power  conferred 
iias  been  exercised  intellfgenily  and  in  good 
faith."    It  must  be  borne  in  mind  that  the 


court  was  not  discussing  this  question  from 
the  standpoint  that  the  conduct  of  a  slaughter- 
house within  municipal  territory  constituted 
a  nuisance  per  96.     In  the  case  of  Johnson  ▼. 


4ituated  in  close  proximity  to  private  residences, 
«nd  in  a  manner  dangerous  to  the  health  and  com- 
(ori  of  the  residents  of  such  houses,  it  may  he  de- 
clared a  nuisance.  Shiras  v.  Olingrer,  50  Iowa,  671, 
$2  Am.  Kep.  138;  Flint  v.  Russell,  5  Dill.  151;  St. 
Louis  V.  Russell,  116  Mo.  248,  ^0  L.  U.  A.  721;  Dargan 
7.  Waddill,  9  Ired.  L.  214. 49  Am.  Dec.  421;  Kirkman 
t.  Handyt  11  Humph.  406,  54  Am.  Dec.  45;  Keiser  v. 
)K>vett,  85  Ind.  240,  242,  44  Am.  Kep.  10;  Aldrich  v. 
Howard,  7  R.  I.  87, 80  Am.  Dec.  638;  Coker  v.  Birsre, 
10  6a.  836;  Rounsaville  v.  Kohlheim.  68  Oa.  668, 45 
Am.  Rep.  505;  Shivery  v.  Streeper.  24  Fla.  103, 10»; 
Burdltt  T.  Swenson,  17  Tex.  489,  67  Am.  Dec.  665; 
Harrison  v.  Brooks,  20  Ga.  537;  Curtis  v.  Winslow, 
88  y  C.  690. 

It  has  been  stated  that  the  power  of  a  city  to  reir- 
ulate  livery  stables  includes  the  riffht  to  designate 
the  places,  and  In  what  parts  of  the  town  or  city 
they  may  be  located,  and  to  prohibit  their  erection 
at  any  other  place.  St.  Louis  ▼.  Russell,  116  Mo. 
248,  20  L.  R.  A.  721. 

A  city  charter  giving  power  to  pass  ordinances  to 
declare,  prevent,  and  abate  nuisances  on  public  or 
private  property,  and  the  causes  thereof.  Is  suffi- 
cient to  authorize  an  ordinance  regulating  the  keep- 
ing of  livery  stables  as  being  for  public  health  and 
safety,  even  though  the  subdivision  of  the  ordi- 
nance does  not  define  livery  stables,  although  it 
confers  the  power  to  prohibit  the  erection  of  an 
analogous  establishment,  with  power  to  remove 
and  regulate  the  same,  and  also  power  to  regulate 
and  prevent  the  carrying  on  of  any  business  which 
may  be  dangerous  or  detrimental  to  the  public 
health.    State,  Russell,  v.  Seattle,  16  Mo.  App.  131. 

But  a  mayor  and  municipal  assembly,  under  a 
grant  of  power  to  declare  nuisances,  have  no  au- 
thority by  ordinance  to  declare  an  existing  livery 
stable  a  nuisance,  such  an  act  being  the  depriva- 
tion of  property  without  due  process  of  law  and 
an  invasion  by  the  legislature  of  the  powers  of  the 
Judicial  department  of  the  government.  State, 
Russell,  V.  Brattle,  16  Mo.  App.  131. 

Although  in  Chicago  v.  Stratton,  162  111.  494,  35  L. 
R.  A.  84. 86,  the  main  question  involved  was  the  dele- 
gation of  municipal  power  to  direct  the  location  of 
livery  stables  to  lotowners,  yet  the  couii;  stated 
that,  although  a  livery  stable  in  a  city  or  town  was 
not  per  se  a  nuisance,  It  might  be  injurious  to  the 
comfort  and  even  health  of  the  occupants  by  the 
permeation  of  deleterious  gases,  and  by  the  mere 
deposit  of  offal  removed  therefrom,  if  situated  in 
close  proximity  to  an  existing  residence.  To  the 
same  effect,  Shiros  v.  dinger,  50  Iowa,  571, 32  Am. 
Rep.  138;  Dargan  v.  Waddill.  9  Ired.  L.  244,  49  Am. 
Deo.  421;  Burditt  v.  Swenson,  17  Tex.  489,  67  Am. 
Dec.  665;  Green  v.  Lake,  54  Miss.  540,  28  Am.  Hep. 
878;  Kirkman  v.  Handy,  11  Humph.  406,  54  Am. 
Dec.  45. 

In  Brookline  v.  Hatch.  167  Mass.  380,  36  L.  R.  A. 
495,  an  injunction  was  sought  to  restrain  the  de- 
fendant from  using  or  occupying  certain  premises 
and  buildings  thereon  for  a  stable,  contrary  to  the 
provisions  of  the  Massachusetts  statute,  which  pro- 
hibited the  use  of  such  premises  as  stables  for 
more  than  four  horses  in  certtiin  specified  build- 
ings without  a  license,  but  the  question  did  not 
turn  upon  the  point  of  nuisance,  the  decision  be- 
ing mainly  to  the  point  as  to  what  constituted  a 
place  within  the  meaning  of  the  statute. 

YI.  BricH  and  lime  kUnt. 

A  brick  kiln  Is  not  a  nuisance  per  se  although  it 
may  become  such  by  the  growth  of  the  surround- 
ing neigh t)orhood.    State,  Horskottle,  v.  St.  Louis 
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I  Bd.  of  Health,  16  Mo.  App.  8;  Huckenstlne^s  A|>» 
I  peal,  70  Pa.  106, 10  Am.  Rep.  669. 
f  •  So,  brick  making  Is  not  of  itself  a  noxious  or  of- 
fensive trade,  business,  or  manufacture,  within 
§  64  of  the  English  public  health  act  of  1848,  so  a* 
to  call  for  its  abatement  as  a  nuisance,  by  a  local 
board  under  the  provisions  of  such  statute.  Wan- 
stead  Local  Bd.  of  Health  v.  Hill,  13  C.  B.  N.  8. 4;«, 
32  L.  J.  M.  C.  N.  S.  135.  9  Jur.  N.  S.  972.  7  L.  T.  N.  8w 
744, 11  Week.  Rep.  368. 

And  brlckburning,  which  is  an  essential  part  of 
brickmaking.  Is  not  a  nuisance  per  8e.  Huckea- 
stine's  Appeal,  70  Pa.  102, 106. 10  Am.  Rep.  669. 

A  city  ordinance  prohibiting  a  brick  kiln  from 
beinir  located  within  a  certain  distance  of  any 
dwelling  house  without  certain  consents,  passed 
under  its  charter  which  authorizes  the  city  author- 
ities to  declare,  prevent,  and  abate  nuiaances,  oov- 
prs  a  brick  kiln  in  operation  at  the  time  of  the 
charter,  the  provisions  of  the  ordinance  not  saying 
or  implying  that  existing  brick  kilns  within  the 
limits  of  the  city  are  to  be  allowed  to  remain,  no 
matter  what  changes  may  have  taken  place  in  the 
locality  in  which  they  exist,  and  whether  they  be- 
come nuisances  or  not.  State,  Horskottle,  v.  St. 
Louis  Bd.  of  Health,  16  Mo.  App.  8. 

It  has  been  held  that  the  burning  of  lime,  irre- 
spective of  location,  is  neither  an  unlawful  busi- 
ness nor  a  nuisance  perse,  but  is  a  useful  and  neces- 
sary process  for  the  benefit  of  society,  although 
it  may  from  mere  local  conditions  become  a  nui- 
sance. State  V.  Mott,  61  Md.  297,  48  Am.  Rep.  105. 
To  the  same  effect.  Slight  v.  GutzIafT,  83  Wis.  67&, 
676. 17  Am.  Rep.  476. 

A  city  ordinance,  passed  pursuant  to  the  power 
contained  in  art.  4,  I  797,  of  the  Maryland  Code, 
Public  Local  Laws,  which  makes  It  unlawful  for 
any  person  or  persons  to  work,  operate,  or  con- 
tinue in  use,  for  the  purpose  of  burning  oyster 
shells  or  stone  lime,  any  kiln  situated  or  erected 
within  the  limits  of  such  city,  under  certain  penal- 
ties for  each  and  every  day  such  kiln  la  worked, 
operated,  or  continued  in  use,  is  invalid,  inasmuch 
as  it  prohibits  the  entire  industry  of  lime  burning 
within  the  limits  of  the  city,  even  though  the  kiln 
may  be  on  the  remotest  outskirts  of  the  city,  be- 
yond the  reach  of  habitations,  the  same  not  then 
being,  and  the  evidence  not  showing  that  itevpr 
would  become,  a  nuisance,  the  health  of  the  city 
not  being  affected  in  any  manner.  State  v.  Mott. 
61  Md.  1^7,  48  Am.  Rep.  105. 

In  Reynolds  v.  Schultz.  34  How.  Pr.  147,  an  order 
had  t>eeu  made  by  the  metropolitan  board  of  health 
directing  the  suspension  of  the  business  of  manu- 
facturing shell  lime  conducted  by  the  plaintiff  on 
certain  premises  in  the  city  of  New  York  until  the 
mode  of  conducting  such  business  should  be  so  al- 
tered as  that  no  odors  could  escape  into  the  open 
air,  and  directing  that  certain  materials  consisting 
of  shells  and  other  substances  should  be  removeds, 
and  such  premises  cleaned.  The  plaintiff  denied 
that  his  premises  or  the  business  carried  on  thereon 
were  a  nuisance  detrimental  to  life  or  health,  and 
offered  to  establish  the  fact  before  any  tribunal  act- 
ing according  to  the  ordinary  course  of  the  law. 
The  defendants,  the  board  of  health,  alleged  that 
they  had  filed  sufficient  proof  as  to  the  premises 
and  business  to  authorize  its  declaration  that  the 
same  were  in  a  condition  and  in  effect  dangerous  to 
life  and  health  and  a  publio  nuisance,  and  made 
abatable  after  notice.  The  court  upheld  the  pro- 
ceedings of  the  board,  the  same  not  appearing  to 
be  arbitrary  or  more  summary  than  its  authority 
called  for.  the  preoonderance  of  evideaoe  being  in 
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Simon  ton,  43  Cal.  249,  ivhich  iovolved  the 
coosiitutioDality  of  an  ordinance  of  the  board 
of  supervisors  of  San  Francisco  prohibiting 
the  feeding  of  still  slops  to  milch  cows,  the 


court  says:  "If  it  indeed  be  a  fact  that  the 
milk  of  cows,  fed  in  whole  or  in  part  upon 
still  slops,  is  unwholesome  as  human  food, 
there  can  be  no  doubt  of  either  the  authority 


support  of  their  contention  that  the  same  was  a 
Duisanoe. 

Yir.  Stoekyardi. 

The  council  of  a  city  of  the  second  clan  has  power 
to  declare  those  annoyances  peculiar  to  stock- 
yards and  hofr-pens  nuisances,  whenever  they  be- 
come offensive  to  the  public.  Burllnirton  ▼.  Stock- 
well,  5  Kan.  App.  609. 

The  fact  that  a  stockyard  company  authorized  to 
operate  a  railroad  througrh  a  city  for  the  transpor- 
tation of  f  relffht  creates  a  nuisance  by  the  trans- 
portation of  live  stock,  or  other  substances  injuri- 
ous to  the  public  health  and  freneral  welfare,  does 
not  Justify  the  municipal  authorities  in  removinsr 
the  tracks  of  such  company  from  the  streets  as  a 
means  of  abating  such  nuisance,  thereby  destroy- 
Ing  the  value  of  its  road.  Chicago  v.  Union  Stock 
Yards  &  T.  Co.  161  111.  fSii. 

Where  the  complied  laws  of  the  state  provide 
that  the  council  may  purchase,  or  condemn,  and 
bold  for  the  city  within,  or  within  6  miles  outside 
of  the  city  limits,  all  necessary  lands  for  hospital 
purposes  and  waterworks,  and  erect,  establish,  and 
regulate  hospitals,  workhouses,  and  poorhouses, 
and  frives  power  to  make  resrulations  for  the  gov- 
ernment and  support  of  the  same  and  to  secure  the 
general  health  of  the  city,  and  to  prevent  and  re- 
move nuisances,  the  police  Jurisdiction  of  the  city 
thereby  extending  over  such  lands  and  property  to 
the  same  extent  as  over  public  cemeteries,  the  city 
has  uo  power  under  such  act  to  condemn  as  a  nui- 
sance a  stock  yard  kept  by  the  defendant  within  2 
miles  of  the  corporate  limits  of  the  city,  the  lands 
upon  which  such  nuisance  exists  not  being  used  for 
the  purpoees  designated  by  the  act.  State,  Humph- 
rey, V.  Franklin,  40  Kan.  410. 

By  6  4089  of  the  Iowa  Code  the  act  of  keeping  a 
stock  yard  in  such  a  condition  as  to  constitute  a 
nuisance  is  declared  a  nuisance,  and  under  6  456  of 
the  Code  power  is  given  to  prevent  injury  or  an- 
noyance from  anything  dangerous,  offensive,  or 
unhealthy,  and  to  cause  any  nuisance  to  be  abated: 
yet  it  has  t)een  held  that  a  city  has  no  authority  by 
its  ordinance  to  provide  for  the  imposition  of  fines 
against  persons  committing  such  a  nuisance  as  de- 
fined by  the  ordinance,  the  power  of  the  city  l>elng 
limited  to  provi  ng  for  the  abatement  of  such 
nuisances.  Knt  <ville  v.  Chicago,  B.  &  Q.  K.  Co. 
83  Iowa,  6»6. 

Seeal8<).a8  bearing  upon  the  establishment  of  stock 
yards,  the  Slaughter-House  Cases,  83  U.  S.  16  Wall* 
86, 21 L.  ed.  384,  supra,  IL 

VIII.  TaUow,  fat,  hides,  etc. 

In  Zylstra  v.  Charleston,  1  Bay,  382,  the  proceed- 
ings of  the  city  council  under  their  ordinance  pro- 
hibitinflr  the  keeping  of  a  tallow  chandler  shop 
within  the  cit)',  for  which  the  defendant  was  fined, 
were  held  to  be  coram  non  Judtce  tiTi6  void. 

In  Uankett'e  Case.  Pasch.  8  Ja.  B.  R.  cited  in  16 
Vin.  Abr.  23,  it  was  said  that  the  making  of  candles 
which  caused  a  noisome  scent  to  the  inhabitants 
was  not  a  nuisance  because  of  the  needfulness  of 
them,  which  dispensed  with  the  noisomeness  of  the 
Bmell.  In  Hawkins*  Pleas  of  the  Crown,  190.  chap. 
75,  foL  10,  the  same  case  is  cited,  but  the  author 
takes  exception  to  the  reasonableness  of  the  opin- 
ion because  whatever  necessity  there  might  be  for 
candles  to  be  made  yet  it  could  not  be  pretended  to 
make  them  In  a  town,  and  that,  as  a  trade  of  a 
brewer  which  was  as  necessary  as  that  of  a  chand- 
ler carried  on  in  an  inconvenient  place  and  so  as 
to  incommode  the  neighborhood  had  been  held  to 
be  a  nuisance,  so  ought  the  chandler's  shop. 
88  L.  R.  A. 


Yet  it  has  been  held  that  a  tallow  furnace  erected 
in  a  populous  neighborhood  is  a  nuisance.  Morley 
V.  Pragnel.  Cro.  Car.  510;  Tohoyles's  Case,  cited  in 
Cro.  Car.  510. 

In  Allen  t.  State,  84  Tex.  280. 233,  it  is  stated  that 
it  .requires  no  aid  of  the  common  law  to  convince 
anyone  accustomed  to  pure  air.  and  who  has  been 
brought  by  accident  or  necessity  within  the  sicken- 
ing and  malarious  influence  of  a  modem  tallow  and 
beef  factory,  that  it  is  a  nuisance,  especially  when 
it  is  a  disgusting  and  nauseous  nuisance  even  for 
miles  around  It;  and  therefore  any  person  who, 
knowing  the  effect  of  that  business,  will  erect  a 
beef  or  tallow  factory  In  the  vicinity  of  a  town  or 
city  or  in  a  thickly  settled  neighborhood  or  on  a 
public  thoroughfare  of  the  highway  is  guilty  of 
creating  a  nuisance  and  liable*  therefor. 

So,  in  Grand  Rapids  v.  Weiden.  97  Mich.  82,  a  ren- 
dering establishment  where  tallow  was  tried  out 
from  slaughterhouses  and  meat- market  offal,whicIi 
offal  was  more  or  less  decomposed  on  its  ar- 
rival, and  the  accumulation  of  the'matter  and  the 
aggregation  of  large  quantities  of  bones  from 
which  the  marrow  had  not  been  entirely  extracted, 
and  in  which  manure  was  allowed  to  be  accumu- 
lated, and  large  quantities  of  hogs  were  kept 
about  the  premises  running  in  anincloeureand  fed 
with  a  mixture  which  came  from  the  bones,  it  was 
held  that  such  fact8,together  with  the  crudity  of  the 
rendering  process,  all  of  which  created  an  intoler^ 
able  stench  which  permeated  the  neighborhood, 
and  was  borne  by  every  breeze  through  the  entire 
section  of  the  city,  and  caused,  nausea,  debility, 
and  discomfort,  compelling  citizens  to  shut  their 
doors  and  windows,  was  a  public  nuisance  at>at- 
ablo  by  the  public  authorities. 

In  Winslow  V.  Bloomington,  24  111.  App.  647,  the 
defendant's  soap  factory  and  tallow  chandlery 
emitted  and  gave  out  bad,  offensive,  and  unwhole- 
some smells  and  odors  to  the  annoyance  and  detri- 
ment of  the  community.  It  was  held  proper  to 
charge  the  Jury  that  if  such  business  could  not  be 
carried  on  without  emitting  such  odors  so  as  to  be 
detrimental  and  offensive  to  the  people  in  its  local- 
ity, then  the  owner  of  such  factory  had  no  right  to 
carry  it  on  in  a  populous  city,  and  that  it  was  no 
defense  to  say  that  it  was  conducted  as  well  as  it 
could  be.  In  this  case  the  defendant  had  violated  a 
city  ordinance  preventing  the  erection  of  such  es- 
tablishments and  declaring  them  nuisances. 

A  fat  rendering  establishment  so  far  as  it 
proves  hazardous  to  the  public  health  is  abatable 
by  the  board  of  health  under  N.  J.  stat.  1887  (N.  J. 
Pub.  Laws  1887,  p.  80;.  State,  Board  of  Health,  v. 
Neidt  (N.  J.)  19  Atl.  318. 

So,  a  melting  bouse  erected  for  the  purpose  of 
trying  animal  fat  from  a  slaughterhouse  is  prima 
facie  a  nuisance.  Peck  v.  Elder,  8  Sandf,  126, 
132. 

And  the  trades  of  soap  boiling,  calendering,  and 
brewing,  though  lawful,  yet  if  carried  on  to  the  an- 
noyance of  the  neighborhood,  are  nuisances.  King 
V.  Pierce,  2  Show,  329. 

In  Seacord  v.  People,  121  III.  628,  632,  where  it  was 
sought  to  charge  the  defendant  with  unlawfully 
and  wilfully  suffering  the  carcasses  of  dead  ani- 
mals and  large  quantities  of  offal,  filth,  and  noi- 
some substances  to  be  collected  and  deposited  near 
certain  dwelling  houses  so  as  to  amount  to  a  com- 
mon nuisance,  the  court  stated  that  in  determining 
whether  such  establishments  which  belonged  to  the 
class  denominated  prima  facie  nuisances  were  nui- 
sances in  fact,  the  location  whether  convenient  or 
otherwise,  as  well  as  the  management  and  the  ef« 
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or  the  duty  of  the  board  to  enact  the  ordl- 
Dance  io  questloo.and  the  scientific  correctness 
of  the  determination  by  the  board  of  the  matter 
of   fact  involved    is    not    open    to    inquiry 


here."  In  the  case  of  Be  Jaccbt,  9S  N.  T.  98, 
50  Am.  Rep.  636,  the  court  declares  the  id 
lowing  rule  for  testing  the  validity  of  ordi- 
nances enacted  under  the  police  power  of  a 


feot  produced  on  the  neighborhood,  must  be  con- 
sidered. 

An  ordinance  prohibitlnar  a  cremator  or  soap- 
boiling  manufacture  within  the  limits  of  a  borough 
Incorporated  under  Pa.  act  April  8,  1851,  without 
the  consent  of  the  authorities,  was  upheld .  in 
Schrack  v.  Coatesville,  19  Pa.  Co.  Ct.  834.  as  it  was 
likely  to  prove  noxious  or  offensive  to  the  inhab- 
itants, the  act  of  incorporation  giving  the  borough 
power  to  pass  such  ordinances. 

A  fat  boilinfr  establishment  carried  on  within  a 
city  so  that  offensive  odors  escape  into  the  external 
air  is  a  public  nuisance  per  «e  which  may  be  sum- 
marily  abated  by  a  metropolitan  board  of  health, 
after  a  notice  given  to  suppress  aud  abate  the 
nuisance  has  been  disregarded,  an  opportunity  to 
be  heard  having  been  given.  Weil  v.  Schultz,  83 
How.  Pr.  7, 8. 

This  is  so  for  the  reason  that  It  Is  enough  to  cre- 
ate a  public  nuisance  that  the  enjoyment  of  life 
within  the  house  is  made  uncomfortable  whether 
It  be  by  infecting  the  air  with  noisome  smells  or 
with  gases  injurious  to  health.  Weil  v.  Schultz, 
83  How.  Pr.  7,  8. 

In  Baugb  v.  Sheriff,  7  Phila.  82,  the  proceedings 
of  the  board  of  health  in  declaring,  by  resolution, 
the  plaintiff's  fat-boi ling  and  hide-curing  establish- 
ment a  nuisance  were  held  not  to  be  sufficient  to 
authorize  such  board  to  abate  the  same  as  a  nui- 
sance, as  under  the  Pennsylvania  act  of  1618,  the 
complaint  must  he  made  upon  the  oath  or  affirma- 
tion of  two  householders,  and  a  warrant  must  be 
obtained  from  a  justice  of  the  peace  directing  the 
sheriff  or  his  deputy,  by  virtue  thereof,  to  enter 
upon  the  premises  and  determine  the  question  of  a 
nuisance. 

In  Westheimer  v.  Schultz,  88  How.  Pr.  11,  the 
court  refused  to  proceed  by  way  of  injunction  to 
restrain  the  proceedings  of  the  board  of  health  in 
abating  the  plaintiff^s  fat-melting  establishment  as 
a  nuisance,  upon  the  ground  that  the  public  health 
of  the  city  required  that  the  board  of  health  abate 
such  nuisance. 

In  order  to  sustain  a  prosecution  under  N.  Y. 
Laws  1892,  chap.  646,  the  carrying  on  the  business 
of  a  fat  rendering  establishment,  etc.,  as  a  public 
nuisance  within  the  corporate  limits  of  the  city,  it 
must  be  shown  that  such  business  is  carried  on  as  a 
public  nuisance;  People  v.  Rosenberg,  188  N.  Y. 
410, 415. 

The  business  of  storing  green  and  dried  hides  or 
pelts  within  a  city  may  become  a  nuisance,  but  it  is 
not  a  nuisance  per  se.  May  v.  People,  1  Colo.  App. 
157, 159. 

Yet  neither  a  street  commissioner  nor  a  board  of 
health,  in  the  absence  of  any  city  ordinance  defining 
what  circumstances  of  abuse  shall  render  certain 
specified  occupations  obnoxious,  has  power  to 
abate  a  tannery  as  a  nuisance  until  it  has  been 
found  to  be  such.  State,  Marshall,  v.  Cadwalader, 
86  N.  J.  L.  293,  283. 

In  a  case  where  the  board  of  health,  in  the  exer- 
cise of  their  powers,  sought  absolutely  to  prohibit 
the  plaintiff's  business  of  salting  and  curing  hides 
and  dealing  in  rough  fat,  the  court  restrained  rhe 
action  of  the  public  authorities  and  confined  their 
interference  to  such  interruptions  as  were  reason- 
ably necesfery  to  enable  them  to  abate  any  nui- 
sance he  might  create  in  conducting  such  business, 
which  was  lawful  and  not  a  nuisance  per  se.  Weil 
V.  Ricord,  24  N.  J.  Eq.  169, 178. 

And  a.«  the  business  of  a  tannery  and  skin-dress- 
ing establishment  is  not  per  se  a  nuisance,  it  re- 
quires acts  of  a  judicial   nature  to   determine 
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whether  such  an  occupation,  lawful  In  itself,  is  iq 
•conducted  as  to  become  liable  to  abatement. 
State,  Marshall,  T.  Cadwalader,  38  N.  J.  L.  S83i 
285. 

The  resolution  of  a  city  council,  acting  under 
the  city  ordinance,  directing  the  street  oommis- 
sioner  to  cause  the  owner  or  occupant  of  premises 
used  as  a  hide- curing  establishment  to  discontinue 
such  use,  and  on  bis  failure  to  do  so  to  close  the 
premises  as  a  public  nuisance,  is  valid,  such  ordi- 
nance preserving  the  health  and  promoting  the 
comfort,  convenience,  and  general  welfare  of  the 
inhabitants.    Kennedy  v.  Phelps,  10  La.  Ann.  227. 

Yet  a  city  ordinance  is  discriminating  and  there- 
fore not  within  the  authority  conferred  upon  the 
municipal  authorities  by  §  3312,  subdivisions  43  and 
53  of  the  Colorado  General  Statutes,  where  it  pro- 
hibits the  keeping  and  storing  of  green  or  dried 
hides  or  pelts  within  the  city  without  the  permis- 
sion from  the  city  council,  as  it  does  not  declare 
the  storing  of  hides  and  pelts  within  the  city  limits 
a  nuisance,  but  assumes  that  the  city  council  may 
prohibit,  by  declining  to  grant  permission,  or  may 
grant  permission  as  their  inclination  may  prompt. 
May  V.  People,  1  Colo.  App.  157, 150. 

So,  under  the  powers  given  to  a  common  council 
to  make,  modify,  amend,  or  repeal  ordinances, 
rules,  and  regulations  to  abate  or  remove  nuisances 
of  every  kind,  and  to  require  the  owner  or  occu- 
pant of  any  grocery,  cellar,  tallow  chandler's  shop, 
butcher's  stall,  soap  factory,  or  tannery,  or  other 
offensive  or  unwholesome  house  or  place,  to  cJeanse, 
remove,  or  abate  the  same,  such  council  cannot 
abate  every  grocery,  butcher's  stall,  or  tannery, 
and  such  places  are  secure  against  interference  or 
restraint  until  they  are  adjudged  to  be  so  em  ployed 
as  to  be  inimical  to  public  health  or  safety,  or  uniU 
their  owners  contravene  some  ordinance  prescrib- 
ing the  mode  in  which  they  shall  be  used,  thereby 
making  them  nuisanoes.  State,  Marshall,  v.  Cad- 
walader, 86  N.  J.  L.  283,  285. 

And  a  board  of  health  cannot  by  resolution,  after 
declaring  the  business  of  a  skin  dresser  to  be  a  nui- 
sance, and  notifying  the  owner  to  remove,  correct, 
or  abate  the  same  within  a  given  time,  empower 
the  street  commissioners  to  proceed  to  abate  the 
same,  no  such  power  existing,  the  act  not  havinir 
been  declared  a  public  nuisance  by  the  common 
council,  who  have  no  power  to  delegate  theriirbt  to 
pass  upon  the  question  to  the  street  commissioners, 
the  board  of  health,  in  the  absence  of  an  ordiiunoe 
defining  what  circumstances  of  abuse  render  such 
occupation  obnoxious,  having  no  power  in  the 
question,  the  clause  in  the  charter  giving  the  city 
council  power  to  appoint  a  board  of  health  con- 
taining no  warrant  for  the  council  to  delegate  to  or 
confer  upon  such  board  the  power  which  the 
council  were  called  upon  to  exercise.  State,  Mar- 
shall, V.  Cadwalader,  86  N.  J.  L.  283,  286. 

The  order  of  a  board  of  health  prohibiting  the 
trade  or  employment  of  the  business  of  preparing 
tripe,  and  other  trades  of  a  similar  nature,  isa  valid 
exercise  of  the  power  conferred  upon  the  board  by 
§  62,  Mass.  Gen.  Stat  chap.  26,  the  board  act- 
ing in  behalf  of  all  the  inhabitants;  §  55  of  the  same 
statute  giving  express  power  to  take  all  necessary 
measures  to  prevent  the  exercise  of  any  trade  In 
violation  of  its  order;  and  for  that  purpose  such  s 
board  may,  without  special  authority,  bring  suit  in 
the  name  of  the  city  to  restrain  such  buftnesk 
Taunton  v.  Taylor,  116  Maes.  354. 261. 

A  complaint  which  charges  the  defendant  with 
keeping  a  large  quantity  of  hides,  tallow,  and 
other  substances  emitting  a  disagreeable  odor,  but 
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municipality:  '*  When  a  health  law  is  challenged 
in  the  courts  as  uucoustitutional  od  the  ground 
tbnt  it  arbitrarily  interferes  with  personal  lib- 
erty and  private  property  without  due  process 


of  law,  the  courts  must  be  able  to  see  that  it 
has  at  least  in  fact  some  relation  to  the  public 
health,  that  the  public  health  is  the  end  ac- 
tually aimed  at,  and  that  it  is  appropriate  and 


not  apprisinfr  him  of  tho  fact  whether  ho  is  to  an- 
swer a  public  or  apri\at«'  nulsanoe,  the  facts  them" 
■elrea  not  constituting  a  nuisance  either  public  or 
private.  Is  erroneous,  and  a  Judfrment  thus  rendered 
in  favor  of  a  municipality  will  be  reversed  and  the 
case  remanded.  Lippman  v.  South  Bend,  84  Ind. 
27B,  279. 

In  First  Municipality  v.  Bllneau,  8  La.  Ann.  088, 
a  city  council,  with  the  approval  of  the  mayor,  di- 
rected the  defendant's  business  of  a  soap  factory  to 
be  removed  within  twenty  days,  unless  it  should 
be  put  in  such  condition  as  not  to  be  a  nuisance, 
and  further  ordered  that  at  the  expiration  of  such 
period,  on  complaint  of  three  inhabitants  under 
oath  that  the  factory  was,  and  continued  to  be,  a 
nuisance,  the  proprietor  or  any  persona  interested 
therein  should  be  fined.  The  court  held  that,  even 
oonoedinfT  the  power  of  the  city  council  to  impose 
fines  for  the  violation  of  an  ordinance,  and  the  duty 
of  the  municipal  irovemment  to  maintain  by  law- 
ful means  the  cleanliness  and  salubrity  of  the  city, 
yet  the  resolution  of  the  council  was  illeflral  and 
could  not  be  enforced. 

But  in  Winslow  v.  Bloominffton,  24  111.  App.  047, 
the  defendant's  business  of  a  soap  manufacturer 
carried  on  in  connection'  with  that  of  a  tallow 
chandler  was  held  properly  declared  and  abated  as 
a  nuisance  where  it  produced  bad,  offensive,  and 
unwholesome  smells  and  odors  to  the  annoyance  of 
the  neighboring  community. 

See  also,  as  bearing  upon  this  branch  of  the  sub- 
ject, Dubois  V.  BudlonflT,  15  Abb.  Pr.  445,  448:  Mo- 
Kniirht  V.  Toronto,  8  Ont.  Rep.  284:  Ex  parte 
Sbrader,  38  Cal.  279,  284;  Bourland  v.  Hildretb,  28 
€al.  162;  St.  Paul  v.  Byrnes,  88  Minn.  170,  177. 

IX.  Dairies. 

A  city  ordinance  which  prohibits  the  keeping  of 
a  dairy  within  certain  limits,  and  gives  the  city  au- 
thorities power  to  grant  permission  for  the  keep- 
ing of  the  same  within  such  limits,  is  void  as  pro- 
hibiting a  lawful  business,  for  the  reason  that  such 
business  if  carried  on  without  such  permission 
would  t>e  declared  a  nuisance,  while  if  carried  on 
with  such  permission  it  could  not  be  declared  a  nui- 
sance, even  though  the  business  in  both  cases 
might  be  perfectly  harmless  and  in  no  way  detri- 
mental to  public  health.  State  v.  Mahner,  43  La. 
Ann.  496.  To  the  same  effect.  State  v.  Dulaney,  48 
La.  Ann.  500. 

Where  the  nuisance  which  it  sought  to  abate  is  a 
dairy,  which  is  not  a  nuisance  either  by  law  or  or- 
dinance, and  is  not  such  per  m.  the  decision  of  the 
board  of  health  making  it  such  is  not  conclusive. 
8t.  Louis  v.  Schnuckelberg,  7  Mo.  App.  540. 

As  to  the  validity  uf  a  city  ordinance  requiring 
vendors  of  milk  to  furnish  gratuitously  on  appli- 
cation of  the  sanitary  inspectors  samples  of  the 
•  milk  for  inspection  and  analysis,  see  State  v.  Du- 
paquier  (La.  Ann.)  26  L.  R.  A.  162. 

And  upon  the  question  of  the  validity  of  an  ordi- 
nance providing  for  the  destruction  of  milk  found 
to  be  impure,  see  Deems  v.  Baltimore  (Md.)  26  L.  R. 
A.54L 

X.  Paionbrolcers,  jurik  and  eeeondhand  ciothee 

dealen. 

Upon  the  question  of  police  power  as  exercised 
by  municipalities  over  the  business  of  pawn  brok- 
ers, Junk  dealers,  and  dealers  in  secondhand  clothes, 
see  note  to  Grand  Rapids  v.  Braudy(MichJ  82L.H.A. 
116:  State  v.  Taft  (N.  C.)32  L.  R.  A.  122;  Rosenbaum 
*.  Newbern  (N.  C.)  82  L.  R.  A.  123. 

Ao  ordinance  making  it  unlawful  to  import  into 
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any  town  any  secondhand  clothing,  garment,  cloth, 
or  bed  furniture,  for  the  purpose  of  selling  or  offer- 
ing it  for  sale,  is  void  as  an  attempt  al)8olutely  to 
prohibit  a  lawful  business  not  In  itself  necessarily 
a  nuisance,  but  which  may  be  conducted  without 
danger  to  the  community  when  properly  regulated. 
State  V.  Taft  (N.  C.)  82  L.  R.  A.  122. 

XI.  Miseeilaneous  tradei* 

An  ordinance  of  a  city  passed  pursuant  to  the 
authority  of  the  general  assembly,  prohibiting  the 
cultivation  of  rice  within  the  city  limits,  declaring 
it  injurious  to  health,  and  giving  power  to  remove 
and  destroy  the  same,  upon  the  ground  of  Its  being 
a  nuisance,  is  a  valid  exerciseof  the  police  power, 
the  municipal  authorities  having  full  power  to  de- 
clare it,  and  abate  it  as  a  public  nuisance.  Green  v. 
Savannah,  6  Ga.  1. 

In  Presoott's  Case,  2  N.  T.  City  Hall  Rec.  161,  the 
defendant's  distillery  with  large  furnaces  emitting 
large  quantities  of  smoke  was  held  to  be  a  common 
nuisance  to  the  public 

Tho  trade  of  a  varnish  maker,  from  which  offen- 
sive smells  are  emitted  annoying  persons  passing 
along  the  road,  is  a  public  nuisance,  and  it  is  not 
necessary  that  such  smells  should  be  injurious  to 
health  in  order  to  constitute  such  nuisance,  but  it  is 
sufficient  that  they  are  offensive  to  the  senses.  Rex 
V.  Neil,  2  Car.  &  P.  483. 

Under  9  665  of  the  Civil  Code  of  Louisiana,  which 
provides  that  if  the  works  or  material  of  any 
manufactory  or  other  operation  are  an  inconveni- 
ence to  those  in  the  same  or  in  the  neighboring 
houses  by  diffusing  smoke  or  neauseous  smell,  jio 
servitude  being  established  by  which  they  are  regu- 
lated, their  sufferance  must  be  determined  bf  the 
rules  of  the  police  or  the  customs  of  the  place,  a 
city  ordinance  condemning  a  blacksmith  shop  as  a 
nuisance  is  valid,  and  an  injunction  will  be  granted 
to  restrain  the  owner  of  such  premises  from  coo- 
tinning  it.  New  Orleans  v.  Lambert,  14  La.  Ann. 
244. 

A  gas  company  carrying  on  business  under  au- 
thority derived  from  the  legislature  which  In  the 
course  of  such  business  occasions  unwholesome 
smells,  smoke,  and  stench,  is  not  liable  for  a  public 
nuisance  where  it  is  shown  that  due  care  and  dili- 
gence are  used  in  the  business.  People  v.  New 
York  Gaslight  Co.  64  Barb.  55. 60. 

When  gas,  furnished  by  a  gas  company,  becomes 
a  dangerous  and  offensive  nuisance  by  reason  of 
defective  pipes,  a  municipal  corporation  has  power 
to  prohibit  its  continuance,  and  therefore  the  court 
will  dissolve  an  injunction  obtained  by  such  com- 
pany restraining  the  municipal  authorities  from 
abating  the  nuisance.  Butler's  Appeal  (Pa.)  1  Cent. 
Rep.  604. 

Upon  the  question  of  liability  in  the  escspe  and 
explosion  of  gas,  see  note  to  Ohio  Gas  Fuel  Co.  v. 
Andrews  (Ohio)  20  L.  R.  A.  337;  Lebanon  Light, 
Heat,  &  Power  Co.  v.  Leap  (Ind.)  20  L.  R.  A.  342,  and 
McGahan  v.  Indianapolis  Natural  Gas  Co.  (Ind.)  20 
L.  R.  A.  355. 

Where,  by  the  terms  of  Its  charter,  the  city  has 
power  not  only  to  abate  but  also  to  define  nui- 
sances, the  fact  that  the  defendant,  in  preparing  a 
rock-crushing  machine,  makes  use  of  the  most 
modem  appliances,  and  thereby  reduces  its  offen- 
siveness  and  annoying  character  to  the  minimum  is 
no  defense  to  the  charge  brought  against  him  un- 
der the  city  ordinance  for  the  maintaining  of  a 
nuisance.  Kansas  v.  McAleer,  81  Mo.  App.  483, 436; 
Slate  V.  Boll.  50  Mo.  321. 

A  city  ordinance  making  the  keeping  or  raising 
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adapted  to  that  end."  Tried  by  this  rule,  the 
ordinance  in  question  fairly  and  fully  file  the 
requirenoents  of  the  law.  It  cannot  be  urged 
that  petitioner  is  deprived  of  his  property 
without  due  process  of  law,  for,  as  is  said  by 
Judge  Dillon  in  his  work  upon  Municipal 
Corporations  (§  141),  in  speaking  of  x>olice  and 
sanitary  regulations:  "It  is  well  settled  that 
laws  and  regulations  of  this  character,  tbou^^h 
they  may  disturb  the  enjoyment  of  individual 
rights,  are  not  unconstitutional,  though  no 
provision  is  made  for  compensation  for  such 
disturbances.  They  do  not  appropriate  pri- 
vate property  for  public  use,  but  simply  regu- 
late its  use  and  enjoyment  by  the  owner.  If 
he  suffers  injury,  it  is  either  damnum  absque 
ivjuria,  or,  in  the  theory  of  the  law,  he  is 
compensated  for  it  by  sharing  in  the  general 
benefits  which  the  regulations  are  intended 
and  calculated  to  secure  "  This  ordinance  is 
not  unreasonable  nor  arbitrary  nor  discrimin- 
ating. It  treats  all  persons  alike  who  are 
engaged  in  the  business  named  therein.  All 
have  the  same  rights,  and  all  are  subject  to 
the  same  burdens.  It  is  not  unreasonable  in 
the  limits   of  distance  fixed.    As  to  the  lo- 


cation of  the  exact  spot  distant  from  a  chur^ 
or  a  school  house  or  a  dwelling  house,  where 
an  ordinance  would  cease  to  b«  reasonable,  it 
is  not  for  this  court  now  to  say.  The  limits 
here  prescribed  are  those  with  which  we  are 
to  deal,  and  those  limitations  of  distance  may 
well  be  said  to  be  reasonable.  We  see  no 
substantial  objection  that  can  be  made  to  the 
validity  of  this  ordinance.  Upon  the  con- 
trary, the  subject-matter  covered  by  it  u 
clearly  one  with  which  the  city  had  the  con- 
stitutional right  to  deal,  and  the  busiaesaea 
there  enumerated  are  unmistakably  thoee  which 
the  municipal  authorities  had  the  right  to 
regulate,  in  the  interest  of  the  comfort  and 
good  health  of  the  people  of  the  city.  The 
power  is  vested  in  the  city,  bv  direct  ^niot 
from  the  Constitution,  to  control  and  regulaie 
business  undertakings  of  the  character  here 
involved,  and  petitioner's  constitutional  righu 
have  in  no  way  been  trespassed  upon. 

It  is  therefore  ordered  that  petitioner  be  re- 
manded. 

We  concur:  McFarland*  J.;  Harrison* 
J.;  Van  Fleet,  J. :  Temple*  J. 


of  bees  witbin  tbe  city  a  nuisance  is  too  broad  and 
tbereforo  invalid,  as  neither  the  keeping,  owoinir, 
nor  raisiQK  of  bees  is  in  Itself  a  nuisance,  the  ordi- 
nance havingr  no  retrard  to  tbe  fact  whether  the  act 
is  a  nuisance  or  not,  or  whether  bees  In  sreneraJ 
have  t>ecome  a  nuisance  in  the  city.  Arkadelphia 
V.  Clark,  52  Ark.  23. 

A  flsh-fryiDg  business  which  is,  as  a  fact,  an  of- 
fensive business  by  reason  of  effluvia  arisingr  there- 
from extending  to  a  distance  of  200  or  300  yards 
is  hot  a  noxious  or  offensive  business  witbm  the 


meaning  of  9 112  of  the  Enfflfsh  public  health  act  of 
1875.  which  only  applies  where  a  business  is  **Dece9- 
sarily  obnoxious  or  offensive.*'  Braintree  L4>cal 
Bd.  of  Health  v.  Boy  ton,  62  L.  T.  N.  S.  90,  4»  J.  P. 
682. 

An  order  of  the  board  of  selectmen  of  the  town 
actioir  as  a  board  of  health  prohibiting  the  manu- 
facture of  kerosene  or  other  oils  within  tbe  town 
as  a  nuisance  dangerous  to  public  health  is  valid, 
and  legal  under  Mass. Gen.  8tat.  chap.  (B.  952.  iVia- 
throp  V.  Farrar,  U  Allen,  388.  B.  W. 
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!•  The  name  Improved  Order,  Knig^hts 
of  PythiaSt"  can  be  lawfully  taken  as  the 
name  of  a  new  order  formed  by  members  who 
withdraw  from  the  Knights  of  Pythias  chiefly 
because  the  old  order  refuses  to  permit  them  to 
have  the  ritual  printed  in  the  German  language. 

8.  The  Supreme  liOdg^e,  Knights  of 
Py  thlast  which  becomes  incorporated 

after  the  words  "Knights  of  Pythias"  had  been 
used  by  the  order  as  an  existing  voluntary  soci- 
ety cannot  claim  any  greater  right  to  that  name 
than  the  order  of  which  it  is  the  head, 

(May  28, 1897.) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Wayne  County  dis- 
missing a  bill  filed   to  enjoin  defendants  from 


infringing  the  plaintiffs'  name,  ritual,  and 
Jewels.     Afflrmed. 

The  facts  are  stated  in  tbe  opinion. 

Me&srs.  Phillip  T.  ColgroTe  and  J^ohn 
C.  Burnst  for  appellant: 

The  complainant  is  a  legal  entity,  incorpor- 
ated by  special  act  of  Congress,  June  29,  1894. 

In  the  autonomy  of  the  order  Enigbts  of 
Py  tbias  neither  a  grand  lodge  nor  a  subordinate 
lodge  can  be  organized  or  exist  except  by  war- 
rant or  charter  issued  by  either  tbe  supreme 
lodge  of  the  order  or  by  a  grand  lodge  of  a 
grand  domain.  Grand  lodges  exist  only  by 
charter  issued  by  the  supreme  lodge,  and  sub- 
ordinate lodges  not  under  tbe  control  of  a  grand 
lodge  exist  only  by  warrant  or  charter  from 
tbe  supreme  lodge. 

Baldwin  y.  Hosmer,  101  Micb.  119,  25  L.  R 
A.  789;  Heiskell  v.  Chickaeatp  l.odffe,  Ifo.  8^  I. 
0.  0.  F.  87  Tenn.  668.  4L.  R.  A.  669;  Reetei 
▼.  Reetes,  5  Lea,  646. 

An  individual,  subordinate,  or  grand  lodge 
could  not  maintain  this  action  l)ecau9e  the 
wrongs  complained  of  are  wrongs  affecting  all 
tbe  members  and  lotlges  of  the  supreme  juris- 


NOTB.— As  to  rights  in  name  of  corporation,  see 
also  American  Order  of  Scottish  CJans  v.  Merrill 
(Mass.)  8  L.  EL  A.  820;  International  Trust  Co.  v. 

3S  Ti.  R.  A 


International  Loan  &  T.  Co.  (Mass.)  10  L.  R.  A.  758; 
and  Grand  Lodge,  A.  O.  of  U.  W.  f.  Graham  (Iowa> 
81  Im  JEL  A.  183. 


See  also  43  L.  R.  A.  95. 
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diction  and  the  actioD  should  be  brought  In  the 
name  of  that  body  representing  all  those  mem- 
bers and  lodges,  that  is  by  the  complainant. 

Hirscbl,  Fraternities  &  Societies,  47. 

Unless  expressly  forbidden  by  the  Constitu- 
tion, state  legislatures  can  create  corporations 
for  any  purpose. 

Bacon,  Ben.  Soc.  1*  42. 

Congress  recogoized  the  organization  or  fra- 
teroity  for  whose  benefit  the  act  was  passed  in- 
corporating as  it  did  the  supreme  representa- 
tive body  of  that  order,  whose  existence  was  a 
matter  within  common  knowledge;  and  the 
courts  will  take  judicial  notice  of  the  fact  that 
every  or<;anizHtion  whose  proportions  have  as- 
sumed those  of  the  order  of  Knights  of  Pyth- 
ias has  a  supreme  lodge. 

Burdtne  v.  Grand  Lodge  of  Alabama,  87  Ala. 
47b;  Hirschl,  Fraternities  &  Societies,  pp.  10, 
11. 

Not  only  the  statute  law  but  the  common 
law  extends  to  foreign  corporations  the  right 
to  sue  in  our  courts. 

miter  Lake  Bank  v.  North,  4  Johns.  Ch.  870; 
How.  Anno.  Stat.  §  8135;  6  Thomp.  Corp. 
§  7884;  Thompson  v.  Waters,  26  Mich.  214,  12 
Am.  Rep.  243;  Isle  BoyaU  Land  Corp.  v.  Os- 
mi/u.  76  Mich.  162. 

Societies  of  this  nature  are  much  favored, 
sod  are  considered  as  peculiarly  under  the  pro- 
tection of  the  legislature  and  the  courts  of  jus- 
tice. 

Pearee  v.  Piper,  17  Ves.  Jr.  19. 

The  name  "Knights  of  Pythias"  beloogs  to 
the  general  corporation.  The  general  corpora- 
tion adopted  and  used  the  ritual.  The  books 
containing  the  ritual  are  the  private  property 
of  the  order  of  Knights  of  Pythias. 

Clearly  any  cause  of  action  arising  from  the 
use  of  the  name  **Knights  of  Pytliias"  or  of 
the  ritual  mentioned  in  the  complaint,  ought 
to  be  brought  by  the  corporation  which  has 
that  name,  and  which  adopted  the  ritual  and 
in  which  is  the  private  and  exclusive  property 
of  the  books  containing  the  ritual. 

Supreme  Lodge,  K.  of  P.  v.  La  Malta,  95 
Tenn.  157,  30  L.  R.  A.  838. 

There  is  no  question  but  that  the  courts  of 
equity  will  restrain  the  piracy  of  trademarks. 

Partridge  v.  Menck,  2  Barb.  Ch.  101.  47  Am. 
Dec.  281;  Taj/lor  v.  Carpenter,  11  Paige,  292, 
42  Am.  Dec.  114;  2  Story,  Eq.  Jur.  12th  ed. 
11951  f.  ^ 

The  name  of  a  corporation  is  a  necessary  ele- 
ment of  its  existence,  and  aside  from  any  stat- 
ute the  right  to  its  exclusive  use  will  be  pro- 
tected, upon  the  same  principle  which  protects 
persons  in  the  use  of  trademarks. 

1  Thomp.  Corp.  t  296.  p.  198;  Boone,  Corp. 
t  82;  Newby  v.  Ore(/on  C.  R.  Co.  Deady,  609; ; 
Ex  parte  Walker,  1  Tenn.  Ch.  97;  Holmes,  B.  & 
E.  V.  Holmes,  B.  d  A.  Mfg,  Co,  87  Conn.  278,  9 
Am.  Rep.  324;  Hendriks  v.  Montague,  L.  R.  17 
Ch.  Div.  6:^8;  American  Order  of  ScottiRh 
Clans  V.  Merrill  151  Mass.  558.  8  L.  R.  A.  320; 
BoMlon  Rubber  Shoe  Ch.  v.  Boston  Rubber  Co. 
149  Mass.  436;  Exports  Walker,  1  Tenn.  Ch. 
•7;  Re  United  States  Mercantile  Reportina  &  G. 
Am.  22  N.  Y.  S.  R.  494;  First  Piet^y.  Church, 
2  Grant,  Cas.  240;  Russia  Cement  Co.  v.  U 
Page,  147  Mass.  206;  Cfiristg  v.  Murphy,  12 
How.  Pr.  77;  Knott  v.  Morgan,  2  Keen,  213; 

WL.R.A. 


Lee  T.  Ealey,  L.  R.  5  Ch.  161;  Orand  Lodge, 
A,  0.  U,  W.  v.  Graham,  96  Iowa.  592,  31  L. 
R.  A.  133;  Cook,  Stock  &  Stockholders,  2d  ed. 
^  699.  notes. 

Act  No.  139  of  Michigan  Public  Acts  of 
1895  provides  that  "no  two  corporations  shall 
assume  the  same  name  nor  a  name  that  shall 
be  so  similar  as  to  be  liable  to  mislead,"  and 
the  same  rule  applies  to  partnerships. 

1  Lindley,  Parin.  114. 

When  a  corporation  is  erected  a  name  must 
be  given  to  it;  and  by  that  name  alone  it 
must  sue  and  be  sued  and  do  all  legal  acts. 
Such  name  is  the  very  being  of  its  constitu- 
tion; and  though  it  is  the  will  of  the  King  that 
erects  the  corporation  vet  the  name  is  the  knot 
of  its  combination  without  which  it  could  not 
perform  its  corporate  functions. 

1  Bl.  Com.  475. 

This  right  in  the  name,  Knights  of  Pythias, 
will  be  protected  upon  the  same  principle 
that  persons  arc  protected  in  the  use  of  trade- 
marks 

1  Beach,  Corp.  §  31. 

The  defendants  with  no  changes  in  most, 
and  with  very  slight  changes  in  some,  have  ap- 
propriated jewels  of  the  same  kind  so  close  as 
to  constitute  a  direct  infringement  upon  the 
jewels  of  complainant's  lodges.  The  com- 
plainant has  a  copyright  which  should  protect 
its  property. 

4  Am.  &  Eng.  Enc.  Law,  p.  168;  2  Story,  £q. 
Jur.  930.  948. 

Churches,  secret  societies,  benevolent  insti- 
tutions, civic  societies,  boards  of  trade,  etc., 
have  the  inherent  right  to  adopt  constitutions 
and  by-laws  for  their  own  government,  and  to 
legislate  regarding  their  several  ceremonials, 
and  prescribe  offenses,  violations  of  law.  and 
penalties  therefor. 

Bauer  v.  Samson  Lodge,  K.  of  P.  102  Ind. 
263;  Bacon,  Ben.  Soc.  81;  Bagley  v.  Grand 
Lodge,  A.  0.  U,  W.  131  111.  498;  Grand  Lodge, 
A,  0.  U.  W.  V.  Jesse,  50  111.  App.  101;  Cincin- 
nati Lodge,  L  0.  0.  F.  v.  LittUbury,  6  Week. 
L.  Bull.  237;  Stadia  v.  District  Grand  Lodge, 
2.  0.  B.  B.  3  Am.  L.  Rec.  589;  State,  Poulson, 
V.  Grand  Lodge  of  Missouri,  L  0.  0,  F.  8  Mo. 
App.  148;  Gregg  v.  Massachusetts  Medical  Soe. 
Ill  Mass.  185,  15  Am.  Rep.  24:  Weatherly  v. 
Medical  dh  Surgiral  Soc.  76  Ala.  667. 

The  power  to  enact  by-laws  is  an  inherent 
one. 

Supreme  Comma ndery,  K.  of  G.  R.  v.  Ains- 
ttorth,  71  Ala.  436. 46  Am.  Rep.  382;  St.  Luke's 
Church  V.  Matheics,  4  Desauss.  Eq.  578,  6  Am. 
Dec.  619. 

And  with  that  power  goes,  of  necessity,  the 
power  to  enforce  them  by  reasonable  penal- 
ties. 

fahill  V.  Knlamaxoo  Mut.  Ins.  Co,  2  Dougl. 
(Mich.)  124,  43  Am.  Dec.  457:  Dickenson  v. 
Mihoaukee  Chamber  of  Commerce,  29  Wis.  45, 
9  Am.  Rep.  544;  People,  Page,  v.  Chicago  Bd, 
of  Trade,  45  111.  112;  Taylor  v.  Edson,  4Cush. 
522. 

What  is  said  of  the  efficacy  of  by-laws  to 
control  and  terminate  individual  membership 
may  with  propriety  be  applied  to  subordinate 
branches  of  a  grand  lodge. 

Supreme  Lodge,  K.  of^P.  v.  Knight,  117  Ind. 
489,  3  L.  R.  A.  409;   Uussey  ▼.  Gallagher,  61 
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Ga.  86;  People  ▼.  8t,  George^9  8oc,  28  Mich. 
261;  Spilman  v. Supreme  Council  of  Home  Circle, 
157  Mass.  128;  Lafond  v.  Deemi,  81 N.  Y.  607; 
Olery  v.  Brown,  61  How.  Pr.  92;  Datokine  v. 
Antrohue,  L.  R.  17  Ch.  Di7.  616;  1  Thomp. 
Corp.  S§  914.  919. 

The  oy-laws  of  such  societies  are  binding, 
whether  reasonable  or  not. 

Weatherly  y.  Medical  d  Surgical  Soc,  76  Ala. 
567;  KehUnheck  ▼.  Logeman,  10  Daly,  447; 
ElMi  V.  Alford,  1  N.  Y.  City  Ct.  Rep.  128; 
Supreme  Lodge,  K,  ofP,  ▼.  Knight,  117  Ind. 
489,  8  L.  R.  A.  409. 

A  menober  is  bound  by  the  by-laws  In  force 
when  he  became  a  member,  and  such  as  shall 
thereafter  be  regularly  passed. 

Niblack,  Mut.  Ben.  Soc.  J  12;  Schmidt  ▼. 
AbraTiam  Lincoln  Lodge,  84  Ky.  490;  Lamb  y. 
Cain,  129  Ind.  486,  14  L.  R.  A.  618. 

It  is  enough  that  the  name  should  be  used 
under  such  circumstances  as  would  lead  the 
public  to  believe  that  the  latter  organization 
was  the  former,  and  thereby  cause  injury  to 
the  former  corporation. 

Holmes,  B.  d  H,  v.  Holmes,  B,  db  A,  Mfg,  Co, 
87  Conn.  291,  9  Am.  Rep.  824;  Ex  parte 
Walker,  1  Tenn.  Ch.  97:  I^ewbg  ▼.  Oregon  C, 
li,  Co  Deady,  609;  Rudolph  v.  Sou  titer n  Bene- 
fieial  League,  28  Abb.  N.  C.  199;  Lee  v.  Haley, 
L.  R.  5  Ch.  161;  First  Presby.  Church,  2 
Grant,  Cas.  240;  State,  Hutchinson,  Y.McOrath, 
92  Mo.  356;  Stokes  v.  Allen,  19  N.  Y.  S.  R.  58; 
Howard  v.  Henriques,  8  Sandf.  725;  4  Am.  & 
Eng.  Enc.  Law.  p.  206;  10  Cent.  L.  J.  461. 
481;  1  Waterman,  Corp.  §  81;  2  Waterman. 
Corp.  §  318;  1  Beach,  Corp.  §  873;  2  High, 
Injunctions,  8d  ed.  §  1081. 

Afr.  Philip  T.  Van  Zile,  also  for  appel- 
lant: 

The  complainant  is  a  legsl  entity,  incorpo- 
rated by  the  Congress  of  the  United  States 
as  alleged  in  the  bill  of  complaint,  first 
May  5,  1870.  and  afterwards  June  29.  1894. 

1* he  courts  will  recognize  the  complainant, 
hear  the  prosecution  of  its  complaint,  and  pro- 
tect its  right. 

Elliott,  Priv.  Corp.  171;    Isle  BoyaU  Land 
Corp.  V.  0«wt/n,  76 Mich.  171;  Baldwins.  Has 
mer,  101  Mich.  119,  25  L.  R   A.  789;    Merrick 
V.  Van  SantDoord,  84  N.  Y.  215;  Taylor  y.  Car- 
penter, 2  Sandf.  Ch.  604. 

The  law  will  protect  the  literary  produc- 
tion. 

The  ritual  of  every  secret  organisation  is 
sacred  and  exclusive  to  the  use  of  the  particular 
bodv. 

2  Story,  Eq.  Jur.  §  950;  Palmer  v.  DeWitt, 
47  N.  Y.  535.  7  Am.  Rep.  4S0;  Fleron  v.  Lack- 
aye,  14  N.  Y.  Supp.  292;  Munro  v.  Beadle,  65 
Hun,  812;  Brmdcault  v.  Hart,  18  Blaichf.  47; 
18  Am.  &  Eng.  Enc.  Law,  pp.  916-922.  and 
notes. 

A  corporation  has  a  right  to  the  exclusive 
use  of  its  name,  and  this  right  will  be  pro- 
tected upon  the  same  principle  that  persons 
are  protected  in  the  use  of  trademarks. 

1  Thomp.  Corp.  §296;  Newbv  v.  Oregon  C,  R, 
Co.  Deady.  609;  Boston  Rubber  Shoe  Co,  ▼. 
Boston  Rubber  Co,  149  Mass.  486;  4  Am.  & 
Eng.  Enc.  Law.  p.  206;  Ildlmes,  B,  db  H. 
▼.  Holmes,  B.  A  A,  Mfg.  Co.  87  Conn.  278. 
9  Am.  Rep.  824;  Merchants^  Defective  Asso,  v. 
Detective  Mercantile  Agency,  26  III  App.  250; 
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Investor  Pub.  Oo.  y.  Dobinson,  72  Fed.  Rep. 
603;  Weinstock,  L.  db  Co.  v.  Mark»,  109  CaL 
529,  30  L.  R  A.  182;  Celluloid  Mfg.  Co.  r. 
CeUonite  Mfg.  Go.  82  Fed.  Rep.  97:  Russia 
Cement  Co.  ▼.  LePaae,  147  Mass.  20G;  Van 
Auken  Co.  ▼.  Van  Auken  Steam  Specialty  Co. 
67  111.  App.  240;  Clark  Thread  Co.  t.  Armi- 
tage.ei  Fed.  Rep.  896;  Woodward  v.  Latar. 
21  Cal.  449,  82  Am.  Dec.  751;  Knott  y.  Mor- 
gan, 2  Keen,  218;  Marsh  y.  Billings,  7  Gush. 
322, 54  Am.  Dec.  723;  Congress  d  E.  Sjfmng  Oo. 
y.  High  Rock  Congress  Spring  Co.  45  N.  Y. 
291,  6  Am.  Rep.  82;  McOlynn  y.  Post,  21  Abb. 
N.  C.  97;  Ex  parte  Walker,  1  Tenn.  Ch.  97. 

Prefixing  the  word  "improyed"  will  make 
no  difference. 

Meriden  Britannia  Oo.  y.  Parker,  89  Conn. 
450,  12  Am.  Rep.  401,  and  notes,  410;  Pau- 
lino y.  Portuguese  Ben,  Asso.  18  R.  I.  165, 
20  L.  R.  A.  272;  Smith  y.  Walker,  57  Mich. 
474.  See  Cooley,  Torts,  2d  ed.  p.  423,  etc, 
and  notes. 

Mr.  Edwin  F.  Conely»  with  Metsrs. 
Florea  Sb  Seidensticker,  for  appellees: 

The  complainant  is  a  foreign  corporation, 
and  therefore  not  entitled  to  the  relief  sought. 

Lehigh  Valley  Coal  Co.  v.  Hamblen,  23  Fed. 
Rep.  225;  Hojne  L.  Ins.  Co.  y.  Home  L.  Assur, 
Co.  (Mich.)  8  Det.  L.  N.  727. 

In  no  case  inter  partes  has  the  court  of  last 
resort  ever  held  that  a  complainant  corpora- 
tion could  restrain  the  use  of  its  name  ly 
others,  on  the  around  of  mere  confusion.  It 
was  necessary  Tor  the  complainant  to  show. 
in  addition,  that  its  trade  or  other  busioess 
for  gain  or  profit  would  be  injured  by  the 
alleged  wrongful  conduct  of  the  defendant. 

j2ndon  <&  P.  Law  Assur,  Soc.  r.  London 
d  P.  Joint-Stock  L.  Ins.  Go.  11  Jur.  938. 

Montg^omery,  J.,  delivered  the  oplnioo 
of  ttie  court: 

Complainant  filed  a  bill  for  an  injunction, 
praying  that  defendants  be  restrained  from 
using  the  ritual  and  jewels  of  the  order  of  the 
Knights  of  Pythias,  and  from  using  the  name 
"Improved  Order.  Knights  of  Pythias."  A 
careful  examination  of  the  authorities  cited  by 
counsel,  and  of  the  reasons  urged  by  them,  has 
failed  to  convince  us  that  the  learned  trial  judge 
erred  in  dismissing  the  bill.  The  opinion  of 
Judge  Carpenter  contains  so  full  a  review  of 
the  case,  and  its  reasoning  is  so  satisfactory, 
that  we  adopt  it  as  our  own.  That  opinion  is 
as  follows: 

'*The  Knights  of  Pythias  is  a  secret  unin- 
corporated society,  organized  in  1864.  an«t  has 
about  500,000  members.  Complainant  is  the 
Supreme  Lodge  of  the  Knights  of  Pythias, 
and  was  incorporated  by  special  act  of  Con- 
gress in  1894.  The  Improved  Order,  Knights 
of  Pythias  is  also  a  secret,  unincorporated  so- 
ciety, and  had  June  80.  1895,  when  the  last 
report  was  made.  1.788  members.  It  was 
formed  in  December,  1894,  by  formernem- 
bers  of  the  Knights  of  Pythias.  These  last- 
mentioned  members  left  the  old  order,  and 
formed  the  new,  because  a  conyention  of  the 
Supreme  Lodge,  Knights  of  Pythias,  in  Au- 
gust, 1894,  declared  that  'henceforth  and  for- 
evermore  the  ritual  used  in  this  and  all  other 
English-speaking  countries  shall  be  printed 
in  the  English  language  only.'    Both  oiden 
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are  f rafemal  aod  benevolent.  Tbev  bave  many 
resemblances.  The  ioaportant  difference  be- 
tween them,  as  already  indicated,  is  this:  The 
ritual  of  the  improved  order  may  be  printed 
in  German,  while  that  of  the  Enigbisof  Pyth- 
ias cannot  be.  Complainant  asks  an  injunc- 
tion restraining  defendants  from  using  the 
name  '  Improve  Order,  Knights  of  Pythias/ 
and  from  usin^  the  name  'Knights  of  Pythias.' 
or  any  derivative  thereof,  and  from  printing 
or  using  any  ritual  in  substance  like  that  used 
by  the  Knights  of  Pythias.  There  is  no  proof 
that  the  defendants'  ritual  is  so  neariy  like 
complainant's  as  to  justify  the  interference  of 
a  court.  The  sole  questioo  is,  then,  whether 
defendants  shall  be  enjoined  from  using  the 
name  'Improved  Order  Knights  of  Pythias. ' 
Complainant's  counsel  insist  that  by  the  act 
incorporating  complainant  as  'Supreme Lodge, 
Knights  of  Pythias'  an  exclusive  right  to  the 
name  'Knights  of  Pythias'  was  acquired.  Nu- 
merous cases  are  cited  holding  that  a  corpora- 
tion has  an  exclusive  right  to  its  name.  No 
case,  however,  is  cited  holding  that  incorpora- 
tion gives  an  exclusive  right  to  a  name  already 
in  use  as  the  name  'Knights  of  Pythias'  was. 
by  an  existing  voluntary  society.  On  the  con- 
trary. McGlynn  v.  PoBt,  21  Abb.  N.  C.  97. 
ciied  by  complainant's  counsel,  and  Black 
Bahbit  Asso.  v.  Munday,  21  Abb.  N.  C.  99, 
hold  that  in  such  a  case  an  exclusive  right  is 
not  acquired.  Indeed  if  complainant,  by  in- 
corporating, acquired  the  exclusive  right  to  the 
name  'Knights  of  Pythias.'  it  could  at  will 
compel  the  order  of  which  it  is  only  the  head, 
and  all  oiher  lodges,  subordinate  and  grand. 
to  ceuse  using  the  name  'Knights  of  Pythias.' 
It  seems  clear,  therefore,  that  complainant  did 
not,  by  becoming  a  corporation,  acquire  the 
exclusive  right  to  the  name  'Knights  of 
Pythias,'  and  that,  whatever  are  its  rights, 
they  cannot  exceed  those  of  the  order  of  which 
it  is  the  head.  The  question,  then,  arises, 
Are  the  rights  of  the  order  violated?  Nearly 
all  the  menibers  who  withdrew  from  the  old 
order  and  went  into  the  new  are  Germans,  and 
many  of  them  are  unable  to  read  and  under- 
stand a  ritual  not  printed  in  German.  Prior  to 
the  action  of  the  order  which  was  the  occasion 
of  their  Withdrawal,  the  order  furnished  for 
their  use,  and  tBey  used,  rituals  printed  in  Ger- 
man. Defendants  therefore  withdrew  from 
the  society  of  which  they  were  members,  be- 
cause it  changed,  not  because  it  continued,  its 
policy.  The  propriety  of  the  conduct  of  com- 
plainant in  forbidding  the  printinir  of  the  ritual 
in  German,  the  propriety  of  the  conduct  of  de- 
fendants in  withdrawing  from  the  order,  are 
questions  solely  for  the  consideration  of  the 
parties  themselves.  The  Knights  of  Pythias 
had  a  lawful  right  to  declare  that  its  ritual 
should  be  printed  only  in  English,  and  defend- 
ants had  an  equally  lawful  right  to  found  an 
order  whose  ritual  might  be  printed  in  German. 
Having  formed  this  order,  is  it  possible  that 
de fondants  cannot  give  it  an  appropriate  name, 
a  name  which  will  properly  describe  it?  This 
new  order  is  formed  by  the  members  of  the 
Knights  of  Pythias  who  withdrew  from  the 
Knights  of  Pythias  because  that  order  changed 
its  policy  in  a  matter  which  it  must  be  pre- 
sumed they  thought  important.  This  order 
resembles  the  Knights  of  Pythias.    It  stands 
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to  these  members  in  the  place  which  the 
Knights  of  Pythias  has  vacated.  To  a  certain 
extent  it  carries  out  a  policy  which  the  Knights 
of  Pythias  formerly  carried  out  and  abandoned. 
Complainant  charges  that  the  defendants  have 
seceded  from  it,  and  have  established  a  rival  and 
very  siii\ilar  organization.  No  name  cou id  ap- 
propriately be  adopted,  under  these  circum- 
stances, which  did  not  contain  the  words 
'Knights  of  Pythias,'  because  no  name  could 
properly  describe  It,  either  by  reference  to  its 
origin,  its  history,  or  its  purposes,  which  did 
not  contain  those  words.  Suppose  that  this 
new  order  had  received  some  other  name.  It 
would  have  been  none  the  less,  in  the  minds 
of  complainant,  a  secedinsr  faction  of  the 
Knights  of  Pythias;  it  would  have  been  none 
the  less,-  to  defendants,  a  substitute  for  the 
Knights  of  Pythias;  and  it  would  have  been 
none  the  less,  to  the  impartial  historian,  an  off- 
shoot of  the  Knights  of  Pythias.  One  excellent 
test  of  an  appropriate  name  to  select  under 
such  circumstances  is  furnished  by  the  history 
of  schisms  in  other  societies.  Nearly  all  our 
varieties  of  churches  of  the  same  denomina- 
tion are  the  results  of  secession  or  withdrawals 
from  the  parent  church  of  that  name,  and  it 
has  been  the  usual  course  for  the  new  church 
society  to  adopt  as  a  permanent  part  of  its 
name  the  name  of  the  parent  organization. 
Take  one  instance:  A  part  of  the  Methodist 
Episcopal  Church  withdrew  and  established 
the  Protest  ant  Methodist  Church.  So  we  have 
the  Order  of  Foresters  of  America,  formerly 
the  Ancient  Order  of  Foresters  of  America; 
the  Canadian  Order  of  Foresters*,  the  Inde- 
pendent Order  of  Foresters,— all  of  which  are, 
as  I  understanil.  offshoots  of  the  Ancient  Order 
of  Foresters  of  England.  No  one  has  ever 
questioned  the  appropriateness  of  using  the 
parent  name  as  a  part  of  the  name  of  a  new 
society  formed  under  these  circumstances,  so 
far  as  I  can  learn.  To  m^  mind,  it  is  clear 
therefore,  that  defendants,  m  naming  their  or- 
der, not  only  could,  but  were  almost  bound,  in 
order  to  properly  describe  it,  to  make  use  of 
the  words  'Knights  of  Pythias,'  Of  course, 
there  is  this  limitation:  Defendant  should  not 
use  a  name  so  much  like  the  name  of  the  or- 
der from  which  they  have  withdrawn  as  to 
work  a  damage  to  that  order.  The  only  way 
thHt  the  order  can  be  damaged,  as  the  iJa^t  re- 
flection will  prove,  is  by  depriving  it  of  mem- 
bers who  would  otherwise  join  it.  Let  us  ap- 
ply to  this  case  the  principles  by  which  courts 
determine  similar  controversies  of  trading 
concerns.  The  decisive  principle  is  this:  'No 
man  has  a  right  to  sell  or  advertise  his  own 
business  or  goods  as  those  of  another.'  Will- 
iams  V.  Farrand,  88  Mich.  47^,  14  L.  R  A. 
161.  'One  must  not,  therefore,  adopt  a  name 
so  similar  to  that  of  another  as  to  draw  to  him- 
self business  intended  for  that  other.'  Chas  8. 
Higgina  Go.  v.  Iliggim  Soap  Co.  144  N.  Y. 
462.  27  L.  R.  A.  42;  Tallcot  v.  Moore,  6  Hun, 
100;  Fotter  v.  McPherson,  21  Hun.  559:  Holmea^ 
R,  db  H.  V.  Holmes,  B.  dh  A.  Mfg.  Co.  87  Conn. 
296,  9  Am.  Rep.  824.  The  correct  principle  is 
stated  in  complainant's  brief  (page  71)  as  a 
quotation  from  the  opinion  of  Judge  Foster,  of 
the  superior  court  of  Vanderburgh  county.  In- 
diana, rendered  in  the  suit  of  ^S^.  (Jeorge  Lodge, 
K,  of  P.  V.  Bosenthal,    'Where  a  corporation 
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has  appropriated  and  used  a  name  for  such 
length  of  time  as  to  become  identified  by  the 
name,  and  had  established  a  character  and 
reputation  under  it,  it  is  a  fraud  upon  the  cor- 
poration and  the  public  if  this  name  be  as- 
sumed by  others  under  such  circumstances  as 
would  lead  the  public  to  believe  that  they  con- 
stitute the  original  corporation;  and  where  in- 
jury will  result  to  the  corporation  on  account 
thereof,  courts  of  equity  will,  at  the  suit  of  the 
injured  parties,  by  injunction  restrain  the  fur- 
ther perpetration  of  the  wrong.  It  is  the  spe- 
cial injury  to  the  party  aggrieved  and  the  impo- 
sition upon  the  public  that  constitute  the 
wrong  which  the  courts  will  redress.  It  is  not 
necessary  that  the  wrong  should  be  intention 
ally  committed.  It  is  enough  that  the  name 
should  be  used  under  such  circumstonces  as 
would  lead  the  public  to  believe  that  the  latter 
organization  was  the  former,  and  thereby  cause 
injury  to  the  former  corporation.* 

"Where  one  uses  the  name  of  another  for  the 
fraudulent  purpose  of  attracting  to  himself 
business  which  belongs  to  that  other,  no  injus- 
tice will  be  done  if  the  court  assumes  that  the 
name  chosen  accomplishes  this  purpose,  even 
though  the  resemblance  be  not  great.  If  one 
intends  that  the  name  he  has  chosen  shall  te 
t>elieved  to  be  that  of  another,  it  is  fair  to  in- 
fer that  he  will  so  use  that  name  as  to  promote 
the  desired  belief.  Accordingly  we  find  that 
the  motives  with  which  a  name  is  chosen, 
and  the  circumstances  attending  its  use,  as  well 
as  the  similarity  of  names,  have  a  bearing  in 
determining  whether  business  is  liable  to  be  di- 
verted, and,  consequently,  whether  the  courts 
shall  interfere.  Compnre  Myers  v.  Kalamazoo 
Biiggy  Co.  54  Mich.  215.  52  Am.  Rep.  811,  and 
Williams  v.  Farrand,  88  Mich.  479, 14  L.  R. 
A.  161.  See  also  Chas.  8.  Higgins  Co.  v.  Hig 
gins  Soap  Co,  144  N.  Y.  471,  27  L.  R.  A.  42. 
nbere  the  name  was  not  chosen  for  the  pur- 
pose of  deception,  and  has  not  been  used  under 
circumstances  intended  or  calculated  to  deceive, 
the  similarity  of  names  must  be  such  as  to  de- 
ceive ordinary  persons  proceeding  with  ordi- 
nary care  to  justify  the  interference  of  a  court. 
High.  Inj.  §  1888;  Seixo  v.  Provezettde,  L.  R.  1 
Ch.  192;  McLean  v.  Fleming,  96  U.  S.  251.  24  L. 
ed.  880.  There  is  not  a  particle  of  evidence  in 
the  case  that  defendants  chose  the  name,  '  Im- 
proved Order,  Knights  of  Pvthias*  with  the  in- 
tention that  their  order  should  be  supposed  to  be 
the  order  Knights  of  I^thias,  nor  that  they  have 
done  anything  since  the  order  was  founded  to 
lead  the  public  to  believe  that  the  orders  were  the 
same.  On  the  contrary,  the  official  communica- 
tions issued  by  defendants,  some  of  which  are 
set  up  in  complainant's  bill,  inform  all  who  read 
them  that  their  order  is  not  theKnights  of  Pyth- 
ias, but  is  a  separate,  and,  they  claim,  an  im- 
proved, order.  Defendants  seem  quite  as  anx- 
ious as  complainant  to  have  it  understood  that 
their  order  is  not  the  Knights  of  Pythias. 
This,  tl>en,  is  the  test:  Is  the  name  Improved 
Order  Knights  of  Pythias'  so  nearly  like  the 
name  'Knights  of  Pythias'  that  ordinary  per- 
sons using  ordinary'  care  would  think  them 
identical,  would  think  them  two  names  for 
the  same  order,  or  for  branches  of  the  same 
order,  so  that  they  would  become  members  of 
the  defendants'  society  when  they  really  wanted 
to  join  complainant's  society?    In  considering 
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this  question,  it  should  be  borne  in  mind  thai 
no  complaint  is  or  can.be  made  on  account  of 
anv  damage  resulting  from  the  fact  that  the 
deiendant  society  is  a  rival  and  comp^tinic  or- 
ganization, and  that  the  founders  of  an  order 
have  the  right  to  claim  that  their  order  is  su- 
perior to  any  and  every  other  order.  It  is 
fatal,  therefore,  to  complainant's  case,  if  the 
difference  of  names  indicates  that  defendants' 
society  is  a  different  society  (even  though  it  is 
claimed  to  be  better)  from  complainant's.  The 
law  does  not  protect  the  name  from  any 
consideration  for  the  feelings  of  those  who 
bear  it.  Day  v.  Brovnrigg,  L.  R  10  Ch.  Div. 
294.  The  sole  Question  is,  as  already  stated, 
the  effect,  or  prooable  efiTect,  of  the  similarity 
of  names,  in  diverting  business.  In  deter- 
mining this  question,  courts  do  not  receive 
much,  if  any,  aid  from  adjudicated  cases.  In 
the  communications  of  defendants  set  up  in 
complainant's  bill  the  name  of  their  society 
appears  as  follows:  'Improved  Order.  K.  of 
P.'  The  name  of  the  complainant  is  set  forth 
as  follows:  'Supreme  Lodge  Knights  of  Pyth- 
ias.' It  is  the  head  of  the  'Order  Knights  of 
Pythias.*  To  me  it  is  self-evident  that  no  care- 
ful person  could  think  that  these  two  orders 
were  identical,  and,  as  has  be^n  said,  in  eases 
of  this  class  the  question  is  whether  the  sim- 
ilarity is  calculated  to  mislead  the  ordinary 
run  of  mankind.  There  certainly  is  just  as 
much  distinction  between  these  names  as  there 
is  between  that  of  the  Episcopal  Church  and 
the  Reformed  Episcopal  Chnrcb.  or  that 
of  the  Presbyterian  Church  and  the  United 
Presbyterian  Church.  But  we  are  referred  io 
the  case  of  Russia  Cement  Co,  v.  Le  Page,  147 
Mass.  206,  holding  that  the  introduction  of  the 
word  'improved'  into  the  name  of  the  article 
manufactured  by  defendant  will  not  justify  its 
use  if,  in  other  respects,  its  use  is  unjustifiable. 
Another  case  very  similar  is  that  of  Bohner  v. 
Gratz.  62  Fed.  Rep.  871.  In  the  former  case 
tt  was  held  an  invasion  of  the  rights  of  the 
owner  of  the  name  'Le  Page's  Liquid  Glue' 
to  use  the  name  'Le  Page's  Improved  Liquid 
Glue.'  In  the  latter  case  it  was  held  an  inva- 
sion of  the  rights  of  Mr.  Hohner,  who  made 
and  sold  harmonicas  under  his  own  name,  to 
use  the  name  on  harmonicas,  'Improved  Hoh- 
ner.' The  distinction  between  these  cases  and 
the  case  at  bar  is  obvious.  In  those  cases  the 
word  'improved'  indicated,  not  a  different 
glue,  but  an  improved  quality  of  the  sami- 
glue.  One  wishing  to  buy  'Le  Page's  Liquid 
Glue'  would  paturally  wish  to  buy  *Le  Page's 
Improved  Liquid  Glue.'  In  the  Bohner  Case 
the  court  said  'The  words  "Improved  Hohner" 
would  signify  his  (Hohner's)  make  of  a  better 
quality,'  and  upon  this  ground  an  injunction 
was  granted.  Now,  the^name  'Improved  Or- 
der, Knights  of  Pvthias'  does  not  mean,  and 
no  one  can  think  for  a  moment  that  it  does 
mean,  that  it  is  the  same  order  as  the  Knights 
of  Pythias.  Everyone  who  knows  enough 
about  secret  societies  to  be  qualified  to  join 
them  knows  that  a  different  name  of  a  society 
means  a  different  society.  He  would  know 
that  the  Improved  Order,  Knights  of  Pythias 
was  not  a  variety  of  the  Order  Knights  of 
Pythias.  The  difference  of  names  would  indi- 
cate to  him  possibly  a  claim  on  the  part  of  de- 
fendants that  theirs  was  the  better  order,  of 
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'Which  he  must  for  himself  determine;  but  cer- 
tainly that  it  was  a  different  order.  If,  in  the 
Le  Page  or  Bohner  Case,  the  names  had  only 
Indicated  that  a  different  article  was  claimed 
to  be  superior  to  one  of  similar  name  it  is  obvi- 
ous that  the  court  would  not  have  interfered. 
'Improved' has  a  diffeient  signiflcatiou  when 
prefixed  to  the  name  of  an  order  from  what  it 
Las  when  prefixed  to  the  name  of  an  article. 

"The  case  of  m.  George  Lodge,  K.  of  P.  v. 
Botenthal^  decided  by  Judsre  Foster,  of  the  su- 
perior court  of  Vaoderburgh  county,  iDdiaoa. 
is  more  nearly  in  point.  This  case  was  broufiht 
by   a  subordinate  lodge  Enigbts  of    P3'ihias 
against  some  of  the  defendants  in  thiM  suit, 
and  the  same  relief  was  sought  that  is  sought 
in  this  suit.    That  case  arose  upon  demurrer  to 
a  complaint.    Judge   Foster,  though  sustain- 
ing the  demurrer  on  the  ground  thai  tbe  cause 
of   action  must  be   enforced  by  the    Order 
Enights  of  Pythias,  in  that  complaint  stated  to 
be  a  corporation,  indicated  his  opinion,  as  can- 
didly   stated  by  him,  on  each  question  pre- 
sented.    He  stated  it  to  be  his  opinion  that  the 
assumption   of  the  name   'Improved  Order, 
Enights  of  Pythias,'  under  the  circumstances 
alleged  In  the  complaint,   was  wrongful.    I 
have  no  criticism  to  make  on  this  conclusion, 
nor,  with  the  exception  hereafter  presented,  on 
the  reasoning  upon  which  it  is  based.     The 
facts  alleged  in  that  complaint  and  the  facts 
established  in  this  case  differ  radically.    It  was 
alleged  in  that  case  that  defendants,  in  organ- 
izing and  naming  theii:  society,  wereseekingto 
disrupt  and  defeat  the  Enights  of  Pythias.     It 
did  not  appear,  as,  in  my  opinion/ it  does  in 
.this case,  that  the  name  'Enights  of  Pythias' 
was  in  any  way  descriptive  of  tbe  new  organi- 
zation.   This  circumstance  is  expressly  a1  luded 
to  in  the  reasoning   by  which  Judge  Foster 
reaches  the  conclusion  that  the  assumption  of 
the  name  is  wrongful.  I  must  conclude,  there- 
fore, that  Judge  Foster's  opinion  has  no  appli- 
cation to  the  facts  established  in  this  case.     In 
speaking  of  the  difference  between  the  name 
of  complainant  and  defendants' society,  Judge 
Foster  said,  *It  is  established  by  authorities  too 
numerous  to  need  citation  that  such  a  differen- 
tiation amounts  to  nothing.'    This  is  the  onlv 
statement  in  Judge  Foster's  opinion  in  which 
I  cannot  concur.     I  have  already  indicated  my 
opinion   concerning  this  difference,    and  the 
only  cases  which  it  is  claimed  bold  that  this 
differentiation   amounts  to  nothing    which  I 
have  been  able  to  find,  or  which  eminent  coun- 
sel brought  to  my  attention,  are  the  cases  which 
I  have  just  tried  to  show  are  not  in  point.   The 
best  possible  evidence  that  names  are  suffi- 
ciently similar  to  mislead  the  public  is  the  fact 
that  tbe  public,  or  some  portion  thereof,  has 
been  misled.     The  defendant  order  was  in  ex- 
istence more  than  a  year  before  the  testimony 
in  this  case  was  taken,  and  yet  not  a  panicle  of 
evidence  was  introduced  showing  or  tending 
to  show  that  the  similarity  of  names  ever  mis- 
led or  deceived  anyone .    This  case  must  be  de- 
cided, not  by  citation   of  authorities,  but  by 
answering  the  question:    Would  an  ordinary 
person,  using  ordinary  care,  wishing  to  join 
the  Enights  of  Pythias,  join  tbe  Improved  Or- 
der, Enights  of  Pythias?    For    the    reasons 
above  stated,  I  must  answer  this  question.  No. 


A  decree  will  he  accordingly  entered  dismiss- 
ing  complainant's  bill." 
The  decree  will  be  afflrmed, 

Long^,  Ch.  J.,  did  not  sit.    The  other  JuB- 
tices  concurred. 


Henry  HOFFMAN,  Relator, 

V. 

JUDGE  OF  THE  CIRCUIT  COURT  FOR 
BAY   COUNTY. 


(. 


Mich.. 


.) 


1.  The  privilege  of  ezemptioii  of  attor- 
neys from  arrest  in  oertain  cases,  given  by 
How.  Ann.  Stat.  4  7258,  is  not  exclusive  of  the 
common-law  prlvilesre  from  service  of  process 
wbiJe  atteodlog  court  or  returning  therefrom. 

8.  An  attorney  at  law  is  priTile^^d  from 
tbe  service  of  process  while  attending  upon  tbe 
supreme  court  and  while  going  to  and  retumlDg 
from  the  court  to  the  county  of  bis  residence. 

(May  25,  IfVTJ 

APPLICATION  by  relator  for  a  writ  of 
mandamus  to  compel  defendant  to  dis- 
miss a  proceeding  against  relator  which  bad 
been  instituted  out  of  bis  home  jurisdiction 
while  he  was  returning  from  court.     Granted, 

The  facts  are  stated  in  tbe  opinion. 

Mr.  Charles  R.  Brown  for  relator. 

Mr.  C.  L.  CoUinsy  for  respondent: 

At  the  common  law  the  privilege  of  an  at- 
torney from  arrest  was  an  incident  to  a  privi- 
lege he  had  in  the  manner  by  wbicb  he  might 
be  proceeded  against  in  court.  He  had  tbe 
privilege  of  being  sued  by  a  •*biUof  privilege," 
and  that  was  the  only  method  by  which  he 
could  be  sued. 

It  followed  that  he  could  not  be  arrested  on 
a  civil  warrant,  which  was  not  allowed  in  pro- 
ceeding by  that  method. 

8BI  Com.  289;  BurrilKLaw  Diet,  article.  Bill 
ofPrimlege;  Tidd,  Pr.  2d  Am.  from  8tb  Eng. 
ed.  72-77;  1  Burrill,  Pr.  2d  ed.  note  C.  p.  39; 
2  Burrill,  Pr.  101;  8  Burrill,  Pr.  52,  Form  of 
Declaration  by  Bill;  VVyche,  Pr.  202-206 

An.  attorney  could  not  take  tbe  benefit  of 
this  privilege  to  be  proceeded  against  by  bill 
when  sued  with  a  codefendant  not  privileged. 

Rastrick  v.  Beekwith,  2  Dowl.  &  L.  624, 
Mann.  &  G.  905;  Hobarts  ▼.  Mason,  1  Taunt. 
254;  2Tidd.Pr.  2,  77. 

An  attorney  appearing  by  another  lost  this 
privilege. 

Harrington  v.  Page,  2  Dowl.  P.  C.  164; 
Dowless  V.  Timms,  8  Dowl.  P.  C.  707. 

When  an  attorney  was  a  defendant  he  had 
no  privilege  with  respect  to  the  venue  what- 
ever. 

feardley  v.  Roe,  8  T.  R.  573;  Tope  v.  Red- 
fearne,  4  Burr.  2027. 

Note.— As  to  exemption  of  persons  from  procew 
while  going  to,  attending,  or  returning  from  court, 
see  also  Mulhern  v.  Press  Pub.  Co.  (N.J.  L.)  II  L. 
R.  A.  101;  Parker  V.  Maroo  (N.  Y.)  20  L.  R.  A.  45; 
Wilson  V.  Donaldson  (Ind.)  8  L.  R.  A.  266.  and  note. 
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The  practice  under  the  bill  of  privilege,  and 
its  attendant  privileges  to  lawyers,  became  ol)- 
■olete  in  New  York  on  or  prior  to  the  adoption 
of  the  Revised  Statutes  of  li<2B,  a:.d  it  is  a 
fair  inference  that  the  statutes  produced  the 
result. 

Graham,  Pr.  2d  ed.  87,  88;  2  Burriil,  Pr.  109; 
King  ▼.  Burr,  20  Johns.  274;  Tiffany  v. 
Driggf,  18  Johns.  252;  Corey  v.  Eussell,  4 
Wend.  204;  Cole  v.  McCUlUin,  4  Hill,  59. 

While  an  attorney  is  engageid  in  the  trial  of 
a  cause,  and  in  attendance  upon  the  court  for 
that  purpose,  and  while  going  to  and  return- 
ing from  the  trial,  he  is  exempt  from  arrest  on 
civil  process.  And  since  arrest  on  civil  process 
is  now  almost  universally  abolished  in  this 
country,  this  privilege  is  of  slight  importance. 

8  Am.  <&Eng.  Enc.  Law,  2ded.  pp.  298,  294. 

The  Michigan  statutes  do  not  extend  to  other 

I>roceedings  man  the  trial  or  hearings  of  pend* 
Dg  causes. 

CaM  V.  RarahacJier,  15  Mich.  587:  People, 
Watton,  V.  Detroit  Super,  Ct.  Judge,  40  Mich. 
729;  MitcheU  ▼.  Huron  Circuit  Judge,  53  Mich. 
541. 

BZonts^omery*  J.,  delivered  the  opinion  of 
the  court: 

Relator  is  an  attorney  at  law,  and  at  the 
October  term  of  this  court  appeared  and  argued 
a  cause  in  this  court,  and,  while  on  his  return 
to  his  home  at  St.  Ignace,  was  served  with  a 
summons  at  the  suit  of  John  Godkin,  a  party 
to  the  case  pending  in  this  court.  He  moved 
to  dismiss  the  proceeding  on  the  ground  that 
he  was  privileged  from  the  service  of  process 
while  attendiog  upon  the  court,  and  while 
going  to  and  returning  from  the  court  to 
the  county  of  bis  residence.  The  circuit  judge 
denied  the  motion,  and  the  question  is  before 
us  for  review  on  mandamus. 

The  only  statute  of  this  slate  bearing  upon 
the  subject  is  ^  7258,  How.  Ann  Stat.,  which 
reads:  **A11  officers  of  the  several  courts  of 
record  shall  be  liable  to  arrest,,  and  may  be 
held  to  bail  in  the  same  manner  as  other  per- 
sons, except  during  the  actual  sitting  of  any 
court  of  which  they  are  officers;  and  when 
sued  with  any  other  person,  such  oflicers  shall 
be  liable  to  arrest,  and  may  be  held  to  bail  as 
any  other  persons,  during  the  sittings  of  the 
court  of  which  they  are  officers;  but  no  attor- 
ney, solicitor,  or  counselor  shall  be  exempt 
from  arrest  during  the  sitting  of  the  court  of 
which  he  is  an  officer,  unless  he  shall  be 
employed  in  some  cause  pending  and  then  to 
be  heard  in  such  court."  It  is  said  by  re- 
spondent's counsel  that  this  statute  should  be 
held  to  exclude  all  other  privileges,  and  that 
this  only  relates  to  arrest  on  civil  process,  and 
does  not  apply  to  the  service  of  summons.  We 
think  the  statute  should  not  be  so  construed, 
but  that  if,  at  the  common  law,  the  attorney 
was  privileged  from  the  service  of  process 
while  attending  upon  court,  that  privilege  has 
not  been  removed  by  the  statute  in  question. 

88L.a.A. 


In  Taylor  Ev.  p.  1126.  the  commcn  law  rule  is 
stated:  "In  order  to  encourage  witnesses  to 
come  forward  voluntarily,  they  are  not  only 
protected  from  any  action  for  defamation 
with  respect  to  such  statements  as  they  may 
make  in  the  course  of  the  judicial  proceeding, 
but  in  common  with  partes,  barristers,  solic- 
itors, and,  in  short,  all  persons  who  have  that 
relation  to  a  suit  which  calls  for  their  attend- 
ance, they  are  protected  from  arrest  upon 
any  civil  process,  while  going  to  the  place 
of  trial,  while  attending  there  for  the  pur- 
poses of  the  cause,  and  while  returning  home* 
In  the  case  of  Mitchell  v.  Huron  Circuit  J  udgt^ 
53  Mich.  541,  it  was  held  by  this  court  that  as 
to  parties  the  privilege  extends  to  the  service 
of  summons,  as  well  as  to  suit  commenced  by 
arrest.  It  was  said  that  "public  policy,  the 
due  administration  of  justice,  and  protection 
to  parties  and  witnesses  alike  demand  it."  In 
Cofrode  v.  Gartner,  79  Mich.,  at  page  349,  7 
L.  R.  A.  511,  Mr.  Justice  Campbell,  referring 
10  Jacobson  v.  Hosmer,  76  Mich.  284,  said:  "It 
has  been  settled  that  service  cannot  be  made 
within  the  original  county  on  anyone  who  is 
there  as  a  witness,  or  on  any  other  legal  er- 
rand, which  exempts  him  from  process  while 
away  from  his  residence."  In  Matfheu*  v. 
Tufts,  87  N.  Y.  568,  thecefendant  attended  a 
meeting  of  creditors  of  a  bankrupt,  for  the 
purpose  of  proving  claim  in  his  own  behalf 
and  in  behalf  of  others  whom  he  represented. 
The  court,  after  reviewing  the  authorities, 
says:  "The  plaintiff  claims  that  the  defendant 
was  not  attending  as  a  witness,  but  only  as 
a  creditor.  .  .  .  Conceding  that  the  de- 
fendant was  in  attendance  only  as  a  party,  and 
as  attorney  of  other  parties,  we  think  he  was 
privileged  from  service  of  process  or  sum- 
mons while  so  attending."  It  was  further 
said:  '"This  immunity  does  not  depend  upon 
statutory  provisions,  but  is  deemed  necessary 
to  the  due  administration  of  justice."  In 
Central  Trust  Co.  v.  Milu>aukee  Street  H.  Co 
74  Fed.  Rep.  442.  a  subpoena  was  served  upon 
a  nonresident  attorney  while  attending  upon 
the  court  in  another  county.  Upon  a  review 
of  the  authorities,  the  court  held  that  this  was 
a  violation  of  privilege.  In  S^terman  v.  Uund- 
^cA.  87  Minn.  118.  it  was  said:  "The  same 
reasons  for  exempting  a  nonresident  witness 
from  arrest  exist  in  favor  of  exempting  him 
from  the  service  of  a  summons  in  a  civil  ac- 
tion." In  Mat^y  v.  ColtiUe,  45  N.  J.  L.  119. 
46  Am.  Rep.  754,  it  was  said:  "The  founda- 
tion of  the  rule  is  the  impolicy  of  permit- 
ting an  act  which  will  deter  suitors  or  wit- 
nesses from  attending  courts."  This  consider- 
ation applies  with  equal  force  to  an  attorney. 
See  also  Gilbert  v.  Vanderpool,  15  Johns.  24*2; 
Van  AlHyne  v.  Dearborn.  2  Wend.  586;  Hursts 
Case,  4  U.  S.  4  Dall.  387,  1  L.  ed.  878;  LytU 
V.  Goodwin,  4  McLean,  89. 
Tfie  writ  will  be  granted. 

The  other  Justices  conctir. 
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Frank  D.  KINNEY,  Admr.,  etc..  of  George 

B.  Daniels, 

V, 

John  0N8TED,  Plff.  in  Err. 


(. 


liJob. 


.) 


Defeets  in  the  railing  of  a  platform  con- 
nectod  with  a  grain  elevator  do  not  render  tbe 
owner  of  tne  premises  liable  to  a  person  who  was 
injured  by  the  fall  of  the  ratlins  while  he  was 
leaning  against  it,  thus  putting  it  to  a  use  for 
wtiich  it  was  not  intended. 

(Hay  25, 1897.) 

ERROR  to  tbe  Circait  Court  for  Lenawee 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  to  recover  damages  for 
injuries  alleged  to  have  been  caused  by  tbe 
defective  condition  of  defendant's  premises. 
Bevened, 

The  facts  are  stated  in  tbe  opinion. 

Messrs,  Salsbury  A  O'Mealey  for  plain- 
tifif  in  error. 

Me*srs,  Watts,  Beaiit  A  Smith,  for  de- 
fendant in  error  : 

Defendaoi  was  under  obligation  not  to  create 
or  knowingly  permit  such  a  snare  or  trap,  as 
the  one  in  question,  to  be  upon  any  part  of  tbe 
premises  appropriated  by  him  for  tbe  use  of 
persons  having  occasion  to  come  upon  tbem 
to  do  business  with  him. 

Cooley,  Torts,  p.  605;  Bffzee  v.  Powers,  80 
Mich.  177;  Emery  v.  Minneapolis  Industrial 
Exposition,  56  Minn.  460. 

The  owner  of  lands  is  liable  in  damages  to 
those  coming  thereon,  using  due  care,  at  his 
invitation  or  inducement,  express  or  implied, 
on  any  business  to  be  transacted  with  or  per- 
mitted by  him.  for  an  injury  occasioned  by  the 
unsafe  condition  of  the  premises,  which  is 
known  to  him  and  not  to  them,  and  which  he 
has  suffered  negligently  to  exist,  and  of  which 
thev  have  received  no  notice. 

I)onaldsan  ▼.  Wiison,  60  Mich.  90. 

Montg^omery,  J.,  delivered  the  opinion  of 
tbe  court : 

This  action  was  instituted  by  George  B. 
Daniels  in  bis  lifetime,  to  recover  damages  sus- 
laiped  l)y  reason  of  the  allecfed  defective  con- 
dition of  tbe  defendant's  premises.  The  ma- 
terial facts  in  tbe  case,  as  disclosed  by  tbe  evi- 
dence, are  that  the  defendant  was  the  proprie- 
tor of  a  grain  elevator,  which  consisted  of  a 
building  22  feet  wide  and  40  feet  in  length. 
Oo  tbe  south  side  of  this  building  there  is  a 
bridge  12  feet  in  width,  with  an  approacii  lead- 
iag  up  to  it  at  either  end.  of  tbe  same  width.  A 
pair  of  rolling  doors,  7^  feet  wide,  open  from 
about  tbe  center  of  the  building  onto  this  bridge 
or  elevated  platform.  One  means  of  approach 
to  the  ofllce,  which  is  in  iheelevacd  building, 
is  to  follow  the  driveway  up  to  the  platform, 
and  across  it.  through  these  doors  Near  the 
edge  of  this  platform  is  a  railing  fastened  to 
posts  spiked  to  the  sills  of  the  bridse  or  plat- 
form.   The  posts  are  4  by  4,  with  2  by  6  pieces 


spiked  lengthways  on  top.  The  railing  is  8 
feet  high.  In  front  of  the  rolling  doors  a  space 
of  10  feet  wide  is  left,  where  there  is  no  rail- 
ing, having  been  left  out  to  facilitate  tbe  load- 
ing of  heavy  articles  into  farmers'  wagons. 
Tbe  portion  of  the  railing  east  of  this  opening 
is  20  feet  long  before  the  grade  portion  of  tbe 
bridge  is  reached.  On  the  west  of  the  open- 
ing there  is  a  railing  10  feet  long,  on  the  level 
part  of  the  bridge,  and  another  r^iiling  on  the 
west  grade,  8  feet  in  lencth.  Farmers,  in  de 
Hvering  grain  to  the  elevator,  drove  onto  the 
bridge,  and,  by  means  of  a  spout  attached  to 
the  wagon,  ran  the  grain  into  the  hopper.  The 
testimony  tends  to  show  that,  a  few  days  prior 
to  the  injury  to  the  plaintiff,  there  had  been  a 
runaway,  and  the  railing  bad  been  damaged, 
the  top  piece  being  torn  off  from  tbe  posts,  and 
tbe  posts  also  weakened;  that  the  railing  had 
been  straightened  up  in  such  manner  that  its 
appearance  did  not  indicate  its  weakness  to  the 
casual  observer.  The  plaintiff,  on  the  day  in 
question,  started  to  go  to  tbe  elevator  to  buy  a 
load  of  corn  of  tbe  defendant.  He  went  onto 
tbe  bridge  from  tbe  west  part,  well  to  the  south 
side  of  the  railing,  and  was  passing  in  a  north- 
easterly dii;ection.  to  go  through  the  rolling 
doors  into  the  elevator  building.  If  he  bad 
kept  on  in  that  direction,  it  would  have  brought 
him  on  the  inside  of  tbe  elevator,  where  bis 
busfness  with  the  proprietor  was  to  be  trans- 
acted: but  it  appears  that  at  this  time  his  son, 
Willis  Daniels,  and  William  Enapp  were  on 
the  bridee  unloading  a  load  of  wheat,  and  his 
son  called  to  him,  saying  tbat4ie  had  some 
money  for  him.  At  that  plaintiff  turned  south- 
east, came  up  to  the  south  side  of  the  wagon, 
near  the  center,  a  distance  of  15  or  16  feet, 
where  bis  son  was.  and  cot  the  money.  After 
he  got  it,  he  was  talking;  with  these  two  men  a 
few  minutes  about  the  horses,  and.  while  so 
talking  leaned  against  tbe  railing  and  it 
gave  way,  and  be  fell  to  the  ground, 
and  wa»  injured.  Upon  this  state  of  facts 
the  plaintiiif  recovered,  and  the  defendant 
brings  error,  and  contends  tbnt  there  is 
no  case  shown  by  the  plaintiff's  testimony 
entitling  him  to  recover,  and  that  the  de- 
fendant was  under  no  obligation  to  build  a 
railing,  or  keep  it  in  repair,  for  the  plaintiff  to 
lounge  or  sit  upon  or  lean  against.  The  plain- 
tiff, on  tbe  other  band,  contends  that  tbe  case 
falls  within  tbe  rule  thai  where  a  party,  ex- 
pressly or  by  implicniion,  invites  others  to 
come  upon  his  premises,  whether  for  business 
or  any  other  purpose,  it  is  bis  duty  to  be  rea- 
sonably sure  that  be  is  not  inviting  tbem  into 
danger,  and,  to  that  end.  he  must  exercise  or- 
diuaiy  care  and  prudence  to  render  the  prem- 
ises reasonably  safe  for  the  visit. 

This  case  is  certainly  near  the  dividing  line. 
Tbe  rule  is  well  settled  that  tbe  owner  or  oc- 
cupant of  land  is  liable  to  those  coming  to  it  at 
bis  invitation,  express  or  implied,  on  any  busi- 
ness to  be  trans^acled  or  permitted  by  bim^  for 
an  injwy  occasioned  by  the  unsafe  condition 
of  the  land  or  tbe  access  to  it,  which  is  known 
to   bim.  and  not  to  them,  and  which  he  has 


Note.— As  to  injuries  to  employees  caused  by  the 
use  of  machinery  for  a  purpose  not  contemplated, 
lee  KauiTman  v.  Maier  (CaL)  18  L.  R.  A.  124,  and 
note. 

As  to  the  breakioff  of  a  guard  rail  on  a  highway 
S8  L.  R.  A, 


by  a  person  who  Is  running  a  race,  see  Slngltngcr 
V.  Kansas  City  (Mo)  28  L.  K.  A.  723. 

For  Injury  by  breaking*  through  a  platform  In 
front  of  a  house,  see  Baddeley  v.  Shea  (CaL)  83  L. 
R.  A.  747. 
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neglij^entlj  suffered  to  exist.  But  this  duty,  it 
is  held,  does  DOt  ezieod  so  far  as  to  make  such 
an  occupaut  responsible  for  tbe  unsafe  coDdi- 
tion  of  those  parts  of  his  premises  not  intended 
for  tbe  reception  of  visitors  or  customers,  and 
where  tbey  are  not  expected  to  go.  See  1 
Tboinp.  Neg.  p.  808.  Applying  these  rules  to 
this  case,  it  is  clear  that,  if  the  plaintiff  had 
suffered  an  injury  from  a  defect  in  tbe  floor- 
way  of  the  platform  or  bridge,  or,  possibly,  if. 
by  misadventure,  be  had  stumbled  and  fallen 
against  this  defective  railing,  there  would  be 
ground  for  holding  that  the  defendant  is  re- 
sponsible for  the  injury.  But  the  weakness  of 
the  plaintiff's  case  is  that  the  defendant  never 
invited  him  to  enter  upon  his  premises,  and 
put  the  railing  to  the  test  of  supporting  his 
weight,  by  leaning  or  lounging  against  it.  The 
only  cases  in  which  a  similar  question  has 
arisen,  which  have  been  called  to  our  attention, 
are  those  of  Stickney  v.  Salem,  8  Allen,  874, 
and  Orcutt  v.  Kitiery  Point  Bridge  Co.  53  Me. 
600.  In  Stickney  v.  Salem  the  action  was 
against  the  city  for  injuries  resulting  to  de 
ceased  caused  by  leaning  against  a  fence  or 
railing  which  marked  the  terminus  of  the 
street,  and  was  built  upon  the  top  of  a  sea  wall. 
The  plaintiff,  in  company  with  a  friend,  had 
walked  to  this  point  to  view  the  sea,  had  turned 
his  back  to  and  leaned  against  this  raijing, 
which  gave  way,  because  of  defects,  and  be  re- 
ceived serious  injuries.  The  court  says:  "Tbe 
fact  that  the  railing  was  defective  and  would 
have  proved  an  insufficient  barrier  in  case  it 
became  necessary  for  a  traveler  to  use  it  for  a 
legitimate  object  is  wholly  immaterial.  It  is  a 
sufficient  answer  to  the  plaintiff's  case  that  the 
defendants  were  not  bound  to  keep  the  railing 
in  repair  for  the  purpose  for  which  it  was  used 
bv  the  deceased  at  the  time  of  the  accident." 
The  case  of  Oreutt  v.  Kittery  Point  Bridge  Co, 
is  precisely  analogous  to  that  of  Stickney  v. 
Salem. 

It  is  urged  by  plaintiff's  counsel  that  a  dis- 
tinction exists  between  private  premises  and 
a  public  highway  in  this  regard,  and  that  the 
rule  of  the  care  required  of  the  highway  au- 
thorities is  based  upon  a  different"  principle 
from  that  of  private  parties  inviting  persons 
upon  their  premises.  We  think,  however, 
that  this  distinction  cannot  avail  the  plaintiff 
in  this  case.  The  invitation  to  the  plaintiff  was 
to  do  business  in  the  elevator.  The  approach 
to  the  place  of  business  was  an  elevated  private 
way.  It  could  not  be  expected  any  more  by 
this  defendant  than  by  tbe  city  authorities  of 
Salem  in  tbe  case  cited  that  this  private  way 
would  be  put  to  any  other  than  the  uses  to 
which  it  was  apparently  adapted.  Undoubt- 
edly, in  the  case  of  a  municipality  or  an  indi 
vidual  maintaining  a  way,  an  injury  resulting 
from  a  defect  in  the  way  itself,  to  one  who 
stops  to  transact  business,  may  be  recovered 
for.  But  the  weakness  of  the  plaintiff's  case 
arises  from  the  fact  that  this  railing  was  put 
to  a  use  for  which  it  was  not  intended,  any 
more,  in  the  present  case,  than  were  tbe 
railings  in  cases  cited  from  Massachusetts  and 
Maine.  Plaintiff's  counsel  concede  that  the 
defendant  was  under  no  obligation  to  build  or 
keep  the  railing  in  repair  for  plaintiff  to  lounge 
or  sit  upon  or  lea'n  aeainst,  but  tliey  contend 
that  the  defendant's  liability  arises  out  of  his 
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knowingly  permitting  a  snare  or  trap,  by  leav- 
ing the  railing  in  good  apparent  order,  but  in 
fact  so  defective  that  one  was  liable  to  receive 
injury  from  it.  But,  before  it  could  be- 
come a  snare  or  trap,  it  must  be  assumed  that 
its  apparent  good  condition  was  an  invitation 
to  make  such  a  use  of  it  as  tbe  plaintiff  at- 
tempted. As  we  have  seen,  its  presence  was 
not  an  invitation  to  make  that  use  of  it. 

We  think  there  was  no  case  for  the  jury, 
and  that  the  judgment  skotUd  be  reverud,  and 
no  new  trial  ordered. 

The  other  Justices  concurred. 


William   A.  RANDALL 
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CHICAGO   &   GRAND    TRUNK     RAIIr 
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Anthorlty  of  a  brakeman  on  a  ftreiKht 
train  to  ejeet  a  passenger  cannot  be 
impliedt  BO  as  to  render  the  employer  liable  for 
his  acts  in  this  respect,  from  rules  of  tbe  companr 
pro\idinff  that  such  trains  shall  not  carry  passeo- 
gers.  and  also  that  the  brakemen  must  familiar- 
ize themselves  with  the  rules,  but  also  proridiog 
that  brakemen  are  subject  at  all  times  to  tbe  or- 
ders of  the  conductors. 

(Jfo7it0omerv,  J.,  dbsents.) 

(May  28, 1897^ 

ERROR  to  the  Circuit  Court  for  Eaton 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been 
caused  by  defendaut's  negligence.    Reterted, 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  W.  ]|[eddaai^h,with  Mestrs,  Geer 
&  Williamst  for  plaioiiff  in  error: 

If  a  passenger  to  whom  the  railroad  com- 
pany owes  a  duty  jump  off  a  fast  moving 
train,  the  company  is  not  liable. 

Lake  Shore  d  M,  S.  R.  Co.  ▼.  Bangt,  47 
Mich.  470;  Burden  ▼.  Lake  Sliore  d  M.  S.  R. 
Co,  104  Mich.  101. 

At  the  time  plaintiff  was  injured  he  was  rid- 
ing on  defendant's  freight  (rain  in  violation  of 
the  statute  which  forbids  stealing  a  ride  on  a 
freight  train,  and  was  riding  without  the  per- 
mission of  defendant. 

Plaintiff  at  the  time  he  was  injured,  was  not 
in  a  position  where  the  defendant  owed  bim 
any  duty  except  not  to  do  him  any  wanton  or 
wiifiil  injury. 

2  Wood,  Railroads.  Minor's  ed,  §  316. 

It  became  necessary  that  plaintiff  should 
prove,  in  order  to  entitle  him  to  recover,  not 
only  that  he  was  injured  because  of  the  wroog* 
ful  act  of  the  brakeman,  but  also  that  the 
brakeman  was  acting  within  the  scope  of  bis 
employment  and  line  of  his  duty  in  causing 
him  to  get  off  the  freight  train. 

NOTB.— For  cases  somewhat  similar  to  tbe  above, 
see  Pianz  v.  BoPton  ft  A.  R.  Cn.  (Mass.)  17  L.  R  A. 
835;  Farber  v.  Missouri  P.  R.  Co.  (Mo.)  20  L.  R.  A. 
350;  Smith  v.  Louisville  Sc  N.  R.  Go.  (Ky.)  2S  L.  R  A. 
72;  and  Pittsburjrb.  C.  C.  &8t.  L,  R.  Co.  v.  Reddloi 
(Ind.)8iL.B.  A.7e7. 
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Corearan  ▼.  Concord  dt  M.  H.  Co.  5  U.  S. 
App.  453,  56  Fed.  Rep.  1015.  6  C.  C.  A.  231 ; 
Ptnngi/lvania  Co.  y.  Dean,  92  Ind.  459;  Towan- 
da  Coal  Co.  Y.Heeman,  86  Pa. 418;  Ii»temational 
<fe  G.  N.  R.  Co.  V.  Anderson,  82  Tex.  560;  Tex- 
a9  &  P.  B.  Go.  V.  Moody  (Tex.  Civ.  App.)  23  S. 
W.  41 ;  Bens  v.  Chesapeake  <fe  0.  R.  Co.  35  W.  Va. 
492;  Lake  S/tore  dt  M.  S.  R  Co.  v.  Peterson,  144 
Ind.  214;  Farber  v.  Missouri  P.  R.  Co,  116  Mo. 
81.  20  L.  R.  A.  850:  Chicago,  B.  d-  Q.  R.  Co.  v. 
Casey,  9  111.  App.  632:  Snyder  y,  Hanmbal  it  St, 
J.  R.Go.  60  Mo.  413;  Flowery.  Pennsylvania  R. 
Co.  69  Pa.  210,  8  Am.  Rep.  251;  Eaton  v.  Del- 
aware, L.  A  W,  R.  Co,  57  N.  Y.  882,  15  Am. 
Rep.  513. 

Plaintiff  has  the  burden  of  proof  both  as  to 
che  person  whose  wrongful  act  caused  the  in- 
Jury  and  whether  at  the  time  he  was  acting 
within  the  scope  of  his  employment. 

International  dh  G.  N.  R.  Co.  v.  Anderson, 
82  Tex.  516;  Terras  d'P.  R.  Co.  y.  Moody  {Tex, 
Civ.  App.) 23  S.  W.  41;  Corcoran  v.  Concord  dt 
M.  R,  Co,  5  D.  S.  App.  453,  56  Fed.  Rep. 
1014,  6  C.  C.  A.  231. 

Ajs  bearing  upon  the  question  as  to  whether 
the  acts  of  the  brakeman  in  this  case  were 
within  the  apparent  scope  of  his  employment, — 

See  Drisooll  y.  Sranlon,  165  Mass.  &48;  Bow- 
Ur  y.  CtConneU,  162  Mass.  319,  27  L.  R.  A.  178; 
Potcersy.  Boston  dt  M.  K.  Co.  158  Mass.  188; 
Owilliam  y,  Ttcist  [1895]  2  Q.  B.  84;  Daniels 
Y,  Nets  York  dk  N.  K  R.  Co.  154  Mass.  849,  13 
L.  R.  A.  248;  Houston,  C.  A.  db  iV:  R,  Co.  v. 
Boiling,  59  Ark.  H95,  27  L.  R.  A.  190. 

Messrs.  Powers  &  Stine,  for  defendant  in 
error: 

It  was  the  duty  of  the  brakemen  of  defend- 
ant company  to  make  themselves  thoroughly 
familiar  with  all  its  rules. 

Rule  170. 

The  brakeman  in  the  present  case,  there- 
fore, must  have  known,  or  it  was  his  duty  to 
know,  that  he  had  no  right  to  permit  plaintiff 
to  ride,  and  therefore  as  one  of  the  train  crew 
it  was  his  duty  to  put  him  off. 

2  Wood,  Railroads,  pp.  1898,  1899;  Smith  v. 
Tx>uimlle  dt  N.  R.  Co.  95  Ky.  11,  22  L.  R. 
A.  72. 

A  brakeman  by  virtue  of  his  employment 
has  implied  authority  to  remove  or  eject  tres- 
passers. 

Kansas  City,  Ft,  S.  dt  G.  R.  Co.  v.  Kelly,  86 
Kan.  655,  69  Am.  Rep.  596;  Smith  v.  Loms- 
rille  dt  N,  R.  Co.  95  Ky.  11,  22  L.  R.  A.  72; 
Hoffman  ▼.  J!feto  York  C.  dt  B.  R.  R.  Co.  87 
N.  Y.  25,  41  Am.  Rep.  887;  Bretig  v.  Chicago, 
St,  P.  M  dtG.  R.  Co.  64  Minn.  168;  Jackson 
Y.  Second  Are.  R,  Co.  47  N.  Y.  274,  7  Am. 
Rep.  448;  Shea  v.  Sixth  Ate.  R.  Co.  62  N.  Y. 
180,  20  Am.  Rep.  480;  Rfni-:ds  v.  Delaware,  L. 
&  W.  R,  Co.  64  N.  Y.  183.  21  Am.  Rep.  597: 
Biggins  v.  Watervliet  Tump,  dt  R.  Co.  46  N. 
Y.  23,  7  Am.  Rep.  293;  Lotett  v.  Salem  dt  S. 
D,  R,  Co,  91  Mass.  557;  Erans  v.  Davidson, 
63  Md.  245;  Mechem,  Agency,  p.  583,  cases 
cited. 

Prima  facie,  where  the  act  is  one  which  the 
master  himself  might  have  done,  it  will  be 
presumed  that  it  was  an  act  within  the  scope 
of  the  servant's  authority,  and  the  burden  of 
proving  want  of  authority  rests  upon  the  de- 
fendant. 

2   Wood,  Railroads,  pp.   1898,  1899,   note 
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3;  Peck  y.  New  York  C,  dt  K  R,  R  Co.  70  N, 
Y.  587. 

The  test  of  the  master's  responsibility  for 
the  act  of  his  servant  is,  whether  the  act  was 
done  in  the  prosecution  of  the  master's  busi- 
lyss,  not  whether  it  was  done  in  accordance 
with  the  instructions  of  the  master. 

Cosgrone  v.  Ggden,  49  N.  Y.  255,  10  Am. 
Rep.  361;  Peck  v.  New  York  C.  dt  H.  R.  R.  Co, 
8  Hun,  286;  Mechem,  Agency,  §S  737.  741, 
p.  581. 

Where  the  act  is  within  the  scope  of  the 
servant's  authority,  express  or  implied,  it  is 
immaterial  whether  the  injury  resulted  from 
his  negligence  or  from  his  wilfulness  and 
wantonness. 

2  Wood,  Railroads,  p.  1404;  Bouwmeester  v. 
Grand  Rapids  <fe  /.  R.  Co.  63  Mich.  557; 
Rounds  V.  Delaware.  L,  dt  W,  R.  Co.  64  N.  Y. 
133.  21  Am.  Rep.  597:  Biggins  v.  Waterrliet 
lump  dt  R.  Co,  4Q  N.  Y.  23.  7  Am.  Rep. 
293;  Slechem.  Agency,  §§  740.  741. 

The  doctrine  of  contributory  negligence  can- 
not be  relied  upon  as  a  defense  in  any  case 
where  the  action  of  defendant  is  wanton,  wil- 
ful, or  reckless  in  the  premises,  and  injury  en- 
sues as  the  result. 

Bouwmeei>ter  v.  Grand  Rapids  dt  I.  R.  Co. 
63  Mich.  557;  Cooley,  Torts,  p.  674;  Shearm. 
&  Redf.  Neg.  §  25;  Thomp,  Neg.  p.  1157; 
Davies  v.  Mann,  cited  in  10  Mees.  &  W.  545; 
Thomp.  Neg.  p.  1105;  Spicer  v.  Chesapeake  dt 
0.  R.  Co.  34  W.  Va.  514,  11  L.  R  A.  385; 
Battishill  y.  Bumphrey,  64  Mich.  514;  MonU 
gomery  v.  Lansing  City  Electric  R.  Co.  103 
Mich.  46,  29  L.  R.  A.  287. 

Idongf  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  damages 
for  injuries  claimed  to  have  been  sustained  by 
plaintiff  by  being  compelled  by  a  brakeman  to 
jump  from  a  frei£rht  train,  while  in  motion, 
belonging  to  defendant.  The  injury  occurred 
March  19,  1894.  The  plaintiff, -without  per- 
mission of  the  defeodaot,  got  upon  one  of  de- 
fendant's freight  trains  at  Charlotte,  this  state. 
When  the  train  arrived  near  Olivet  Hill,  plain- 
tiff, was  discovered  by  one  of  defendant's 
brakemen  between  two  cars,  holding  onto  the 
projecting  iron  at  the  end  of  the  car.  Plain- 
tiff claims  that,  while  the  train  was  running 
at  a  high  rate  of  speed,  he  saw  the  brakeman, 
and  climbed  around  upon  the  side  of  the  car, 
taking  hold  of  the  ladder  which  is  used  to 
climb  on  the  car.  The  brakeman  then  com- 
menced pouring  black  oil  upon  him,  and  said. 
"Are  you  going  to  get  off  from  here?"  That 
his  hands  got  so  slippery  from  the  oil  that  he 
could  not  hold  on  lougcr,  when  he  jumped  off 
and  was  severely  injured.  On  the  trial  the 
court  instructed  the  jury:  "If  you  believe 
from  the  evidence  that  the  brakeman  of  the 
defendant's  train  commenced  pouring  oil  upon 
him  until  his  hands  became  so  slippery  from  the 
oil  that  he  could  not  hold  on  longer  with  safety, 
and  that  it  was  safer  for  him  to  jump  than  it 
would  be  to  remain  hanging  to  the  train,  and 
he  did  jump  and  was  injured  thereby,  your 
verdict  must  be  for  the  plaintiff."  TbeVe  were 
verdict  and  judgment  for  plaintiff.  It  ap- 
peared upon  the  trial  that  this  was  a  through 
freight  train,  not  authorized  to  carry  passen- 
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gcrs  without  special  permit  from  the  officers 
of  the  company.  The  company  had  printed 
rules.  Certain  of  those  rules  were  printed 
upon  cards  and  hung  in  the  way  stations. 
Upon  one  in  the  station  at  Charlotte  the  fol- 
io wiug  rule  was  printed:  ^'Passengers  will  ^t 
be  carried  under  any  circumstances  upon  any 
freight  train,  except  such  as  are  designated, 
and  between  points  named  upon  the  time  table; 
nor  will  they  be  carried  upon  such  freight 
trains  unless  provided  with  freight-train  per- 
mits." This  was  not  one  of  the  trains  named 
upon  the  timetable,  and  the  piaintitT  had  no 
permit  to  ride  thereon.  He  was  a  trespasser  in 
getting  upon  the  train.  He  had  no  right  there. 
By  rule  178  of  the  company  it  is  provided, 
"Brakemen  are  under  the  orders  of  the  con 
ductor;"  and  by  rule  170  it  Is  also  provided, 
'*Brakemen  must  make  themselves  thoroughly 
acquainted  with  the  whole  code  of  signals,  and 
the  instructions  referred  to  in  tbi  se  rules,  as 
well  as  those  embodied  in  the  said  time  tables." 
At  the  close  of  the  testimony,  counsel  for 
defendant  requested  the  court  to  charge  the 
jury  that  their  verdict  must  be  for  the  defend- 
ant. This  was  refused  and  the  question  was 
submitted  to  the  jury  for  their  determination 
as  one  of  fact. 

Counsel  for  plaintiff  contends  that  the  rec- 
ord shows  that  the  brakemno  had  the  author- 
ity to  remove  the  plaintiff  from  the  train,  and 
having  exercised  that  authority  in  a  cruel  and 
unjustifiable  manner,  by  means  of  which  the 
plHintiOf  was  injured,  a  right  of  action  exists 
aauiost  the  defendant  comoany.  This  conten- 
tion IS  based  upon  the  rules  of  the  company, 
which  were  out  in  evidence.  The  claim  is 
mnde  that  inasmuch  as  the  rules  provided  that 
this  class  of  trains  should  not  carry  passengers, 
and  that  the  brakemen  of  thedefendant  compa 
ny  were  required  to  familiarize  themselves  with 
those  rules,  the  brakeman  must  have  known 
that  it  was  his  duty,  and  that  he  was  au- 
thoriz'd  by  the  company  to  eject  the  plain- 
tiff from  this  train,  and  that  in  ejecting:  him 
he  was  in  the  discbarge  of  a  dutv  which 
the  company  bad  imposed  upon  him.  On 
the  other  hand,  it  is  contended  by  counsel 
for  defendant  that,  under  rule  172,  boike- 
nten  of  freight  trains  are  subject  at  all  times 
to  tiie  orders  of  the  conductors  of  the  trains; 
that  the  rules  nowhere  imply  that  a  brakeman 
hus  authority  to  eject,  or  that  the  company  has 
placed  upon  the  brakeman  the  duty  of  ejecting, 
even  trespa^isers  from  freight  trains,  but  that 
they  are  subject  to  the  orders  of  the  conduct- 
ors of  such  trains;  and  that  in  the  present  case 
the  brakeman  is  not  shown  to  have  received 
any  such  orders,  and  that,  therefore,  his  act  in 
ejecting  the  plaintiff  was  not  the  act  of  the 
defendant  company;  that  it  became  necessary, 
in-order  to  entitle  plaintiff  to  recover,  that  be 
should  prove,  not  only  that  be  was  injured  be- 
cause of  the  wrongful  act  of  the  brakeman, 
but  also  that  the  brakeman  was  acting  within 
the  scope  of  his  employment,  and  in  the  line  of 
his  duty,  in  causing  plaintiff  to  jump  off.  In 
other  words,  that  he  must  show  that  the  brake- 
man  inflicting  the  injury  possessed  the  author- 
ity to  do  the  act  which  resulted  in  the  injury. 
It  is  conceded  that  there  is  no  proof  in  thht 
regard,  unless  the  rules  of  the  company  are  to 
be   construed   as   contended  by  counsel  for 
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plaintiff.    We  think  the  rules  caDoot  be  lo 
construed.    It  is  true  that  passonirera  are  not 
permitted  to  ride  upon  this  ciass  of  freight 
trains,  and  that  brakemen  are  re  luired  to  famil- 
iarize themselves  with  these  rales,  but  under 
rule  172  the  brakemen  miiat  ta^e  tbeir  orden 
from  the  conductor.    There  is  oonsequently  do 
proof  in  the  case  that  the  brakemao  here  had 
authority  from  the  company  to  do  the  act  com- 
plained of.    The  burden  was  upon  the  plain- 
tiff to  show  such  authority.     In  Oorc(»'an  v. 
Concord  dt    M.    R.   Go   5   (J.    8.   App.   458, 
6  C.  A.  281,  56  Fed.  Rep.  1015,  it  appeared 
that  plaintiff  was  riding  upon  the  top  of  the 
freight  car  without  having  paid  his  fare;  that 
he  was  ordered  off  by  a  person  whom  he  as- 
sumed to  be  a  brakeman;  that  the  brakeman 
seized  him  and  threw  him  off  while  the  train 
was  in  rapid  motion,  whereby  he  was  injured. 
The  court  directed  a  verdict  in  favor  of  defend- 
ant, and  the  court  of  appeals  aftirmcd  the  rul- 
ing, sayini;:  "The  court  is  of  the  opinion  that 
the  plaintiff  should  have  off cred  some  evidence 
showing  the  scope  of  the  alleged  brakeman's 
authority.     He  failed  to  do  so,  and  for  that 
reason  it  is  ordered  that  the  judgment  he  af- 
firmed."   In  Fenniylcania  Co.  ▼.  Dean,  98  Ind. 
459,  it  was  said:    **But  if  the  appellee  was  oo 
the  train   without  rightt  being  a  mere  tres- 
passer, the  fact  that  the  injury  was  occasioned 
by  the  negligent  or  unlawful  acta  of  the  appel- 
lant's employees  would  not  make  the  appellant 
liable  unless  it  further  appeared  that  the  acts 
complained  of  occurred  within  the  scope  of  the 
servant's  employment."    In  Totcanda  Coal  Co. 
V.  Ileeman,  86  Pa.  418,  the  plaintiff,  a  small 
boy,  climbed  upon  the  cars  of  defendant  after 
the  train  had  started.     He  was  seen  by  one  of 
the  brakemen,  who  threw  some  pieces  of  coal, 
which  struck  the  boy  in  the  face,  in  conse> 
quence  of  which  be  slipped  and  fell  in  trying 
to  get  off  the  car.     There  was  no  evidence 
given  of  the  authority  of  the  brakeman  to  eject 
the  trespasser  from  the  tram,  and  the  defend- 
ant asked  an  instruction  that  a  verdict  be  ren- 
dered in  its  favor  on  this  ground.     This  the 
court  refused,  but  submitted  the  question  to 
the  jury  to  determine  whether  the  brakeman 
was  acting  within  the  scope  of  hia  employ- 
ment.    The  case  was  appealed,  and  it  was  SAid 
by  the  appellate  court:  "A  careful  examination 
of  all  the  testimony  baa  shown  that  not  a  word 
contained  in  it  tended  to  prove  that  the  brake- 
man  whose  conduct  is  complained  of,  in  the 
cruel    and    wanton   assault  he   made  on  tbe 
plaintiff,   was  acting  in   pursuance  of  an  an- 
thority  conferred  on  him.     The  only  affirma- 
tive proof  was  precisely  in  the  opposite  direc- 
tion.    .     .     .     Upon   the  facts  developed  on 
the  trial,  although  the  plaintiff  had  no  right  to 
be  on  the  cars,  the  jmry  would  have  been  justi- 
fied in  finding,  as  they  did,  such  reckless, 
gross,  and  culpable  negligence  as  to  render  tbe 
defendant  liable  for  damages,  if  the  brakeman 
had  been  shown  to  have  Ix^n  acting  in  tbe  line 
of  his  dut;^  and  within  the  scope  of  his  employ- 
ment   With  no  evidence  that  he  was  so  actiogv  ^ 
and  with  the  testimony  of  the  assistant  saper* 
intendent  to  the  contrary,  It  was  a  mistake  to 
submit  the  question  whether  the  wrongful  act 
was  or  was  not  done  in  the  exercise  of  a  duly 
delegated  authority."     The  following  cases 
sustain    this   rule:    International    d   0.  ^> 
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B.  Co.  ▼.  Anderson,  88  Tex.  516;  Tfxas  db  P.  R. 
Co.  V.  Moody  (Tex.  Civ.  App.)  28  fl.  W.  41; 
Beat  ▼.  Ch€9iipeake  d  O.  R.  Go,  85  W.  Va.  492; 
Lake  Sfwre  A  M.  S,  R.  Co.  y.  Beterwn,  144  lod. 
214;  Far{fer  ▼.  JUisMnuri  P.  R  Cb.  116  Wo.  81, 
20  L.  R.  A.  850.  UDder  the  rules  laid  down 
in  these  cases,  Ihe  defendant  was  entitled  to 
have  its  request  given  that  a  verdict  he  render- 
ed in  its  favor. 

The  Judgment  mu»t  be  reversed. 

Ko  Dew  trial  will  be  ordered. 


QraAt  and  Moore,  JJ.,  concurred  with 
,  Ch.  J. 


_  %  J.,  dissenting: 

There  is  a  conflict  in  the  authorities  upon  the 
question  presented  in  this  case,  namely, 
whether  a  brakeman  on  a  freight  train  has  im- 
plied authority  to  eject  a  trespasser.  On  prin- 
ciple. I  am  of  opinion  that  such  authority  is  to 
be  implied  from  the  nature  of  his  employment. 
In  the  present  case  it  was  shown  that  the  rules 
of  the  company  prohibited  the  carrying  of  pas- 
sengers upon  tiie  train  in  question,  and  it  was 
shown  that  it  was  by  another  rule  provided 
that  it  was  the  duty  of  the  brakemen  of  the 
company  to  familiarize  themselves  with  all  its 
rules.  In  Patterson,  Railway  Accident  Law, 
§  111,  it  is  said  to  be  the  doctrine  of  most  of 
the  cases  that  when  a  railway  servant  is  put  in 
charge  of  any  of  the  property  of  the  railway,  as 
a  station  master  in  charge  of  a  station,  or  a 
conductor  in  charge  of  a  train,  or  an  engine 
driver  or  fireman  in  charge  of  an  engine,  or  a 
brakeman  in  charge  of  a  car,  that  servant  is 
necessarily  charged  with  the  duty  of  protecting 
that  particular  property,  and  he  is  therefore, 
for  that  purpose,  vested  with  an  implied  au- 
thority to  remove  trespassers  therefrom.    This 


doctrine  is  approved  in  Brevig  v.  Chicago^  SL 
P.  M,  dt  0.  R.  Go.  64  Minn.  168,  where  it  is 
said  that  the  "duties  [of  a  freight-train  brake- 
man]  do  pot  consist  merely  of  turning  the 
brakes.  By  universal  custom  he  has  police  du- 
ties as  to  the  cars  immediate!  v  under  his  cbarffe." 
It  was  said  in  Hoffman  v.  ifew  York  V.  dkH.  R. 
R.  C5?.  87  N.  Y.  25,  41  Am.  Rep.  387.  speak- 
ing of  the  brakeman:    ''His  duties  do  not  pri- 
marily pertain  to  the  protection  of  the  cars 
against  intruders;  but  he  is  a  servant  of  the 
company  on  the  train  concerned  in  its  manage- 
ment, and  fully  cognizant  of  the  obvious  fact 
that  intruders,  who  jump  upon  the  trains  for 
a  ride,  without  intention  of  becoming  passen 
gers,    are  wrongful! v  there."    See    also    St 
Louis,  A.  <fc  T.  H.   k.  Co.  v.   Reagan.  62  111 
App.  488:  Vertrees  v.  Nemport  dt  M.  V,  R.  Co 
95  Ky.  814;  Houston.  0.  A,  dt  N.   R.  Co.  v 
Dollinp,  50  Ark.  895, 27  L.  K.  A.  190;  C/iicago 
K.  dt-  N.   R,  Co.  V.  Parkinson,  56  Kan.  655 
JSmit?i  V.  LouisviUe  dt  N,  R.Co.  95  Ky.  11,  22 
L.  R.  A.  72. 

A  distinction  was  attempted  to  be  drawn  on 
the  argument  between  a  freight  train  and  a 
passenger  train,  favorable  to  the  defendant's 
contention.  In  my  opinion,  the  authority  of 
the  freight  brakeman  is  quite  as  clear  as  would 
be  that  of  a  passenger  brHkeman.  It  may  be 
said  with  some  force  that,  before  ibe  brake- 
man  would  have  implied  authority  to  eject  an 
apparent  trespasser  from  a  passenger  trHin.  the 
conductor  fbould  be  consulted,  for  the  reason 
that  it  is  the  conductor  who  is  to  determine 
who  are  authorized  to  ride  upon  the  train, 
while  in  the  case  of  a  freight  train  not  carrying 
passengers  it  is  at  once  apparent  to  the  brake- 
man  that  ,a  stranger  boarding  the  train  is  a 
trespasser. 


MINNESOTA  SUPREME  COURT. 


John  W.  LANE  et  al,  Exrs.,  etc.,  of  George 
Eaton,    Deceased, 

V. 

Charies  EATON  et  al. 
H Minn ) 

« 

*1.  The  testator  deTlsed  a  certain  part 
of  bis  property  (consisting  mostly  of  real  es- 
tate) to  certain  named  trustees  In  trust  to  be  dis- 
posed of  for  the  use  of  the  branch  of  the  Salva- 
tion Army  located  in  St  Paul,  Mlnuesota,  said 
proceeds  **to  be  permanently  invested  Id  tbe  pur- 
chase of  a  lot,  and  tbe  erection  thereon  of  a  plaoe 
of  worship  where  said  Salvation  Army  may  hold 
meetioge,**  and,  if  said  branch  **8bould  become 
legally  orfranized  so  it  may  take  and  bold  the  title 
to  property,**  tbe  trustees  were  directed  to  trans- 
fer to  It  all  the  property,  or  the  proceeds  thereof. 
The  Salvation  Army  is  an  unincorporated  reli- 
gious society  having  its  headquarters  In  England, 
and,  while  its  officers  have  military  titles,  their 

♦Headnotea  by  Canty,  J. 

Nora.— For  validity  of  gift  to  unincorporated 
charity,  nee  Hadden  v.  Methodist  See.  of  Ireland 
(N.  J.)SL.B.A.6S& 
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duties  correspond  to  those  of  the  bishops,  elders, 
and  pastors  of  other  churches.  Said  St.  Paul 
branch  was  then  in  ezisteoce.  f[c'd,  under  the 
provisions  of  chapter  43.  Gen.  Stat.  1804.  the  bene^ 
ttciary  of  the  trust  must  be  certain,  or  cupableof 
l)oing  rendered  certain,  and  no  such  unin'^orpor- 
ated  voluutay  association,  or  branch  thereof, 
whose  membership  is  fluctuating  and  uncertain 
can  t)esuch  beoeflclary.  ^uihcld,  under  tbe  pro- 
visions of  title  4,  chap.  34.  such  branch  may  in- 
corporate, and.  if  it  does  so  within  a  reasonable 
time,  the  devise  will,  under  tbe  provisions  of 
M  3027  and  3048,  vest  in  such  corporation.  Held. 
further,  fl  8040  has  abrogated  the  rule  against  per- 
petuities and  the  rule  which  prohibits  restraint 
of  alienation,  so  far  as  such  rules  apply  to  such  a 
meeting  house.  Whether  or  not  the  policy  ol  tbe 
Salvation  Army  is  such  that  it  will  permit  the  St. 
Paul  branch  to  incorporate  as  a  separate  entity  is 
not  for  the  courts  to  determine. 

8.  Tbe  will  Airther  provides:  *'The  rest, 
residue,  and  remainder  .  .  .  1  give  and  bequeath 
to  tbe  Central  Park  Methodist  Episcopal  Cburch 
of  St.  Paul,  Mincesota,  absolutely,  to  be  used 
by  said  church  in  aiding  the  cause  of  home  and 
foreign  missions  equally."  Tbe  church  was  in- 
corporated, and  was  authorized  by  statute  to  ac- 
quire property  by  gift  for  mission  purposes,  and 
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to  accept  any  gift  in  truet  for  the  purposes  for 
which  given.  3 eld,  the  devise  is  an  absolute  gift 
to  the  church,  and  not  a  devise  in  trust,  and  is 
valid. 

(Buck^  X,  diasents,) 

(June  29,  1807.) 

CROSS-APPEALS  from  orders  of  the  DIs- 
irici  Court  for  Ramsey  County  deoyiag 
motions  for  new  trial  after  a  judgment  con- 
struing the  will  of  George  Eaton,  deceased; 
the  defendants  questioning  the  correctness  of 
the  ruling  which  upheld  certain  devises;  and 
the  plaintiffs  questioning  so  much  as  declared 
certain  devises  void.  Afflrmed  on  defendants* 
motion.     Reversed  on  plaintiffs*  motion. 

The  facts  are  stated  in  the  opiniont 

Messrs.  Ambrose  Tig^he  and  F.  G.  B. 
Woodruff  for  defendants  heirs  of  George 
Eaton: 

The  test  as  to  whether  an  equitable  conver- 
sion is  had  is  not  to  be  found  by  inquiring 
whether  the  executors  may  sell,  but  whether 
thev  must. 

Batcard  v.  Pearey,  128  HI.  430. 

Property  left  by  a  testator  will  be  taken  by 
the  courts  to  be  of  that  character  in  which  the 
testator  intended  it  should  be  finally  and  ulti- 
mately fixed  and  reposed. 

2  Jarman,  Wills,  5lh  Am.  ed.  p.  178;  Sperl- 
ing V.  Toll,  1  Ves.  Sr.  70;  Pearson  v.  Lane,  17 
Ves.  Jr.  101;  Ford  v.  Ford,  80  Mich.  42;  6  Am. 
&  Eng.  Enc.  Law,  p.  667,  note,  title  fCquiUi- 
ble  Conversion;  White  v.  Howard,  46  N.  Y.  144. 

Neither  the  St.  Paul  branch  of  the  Salvation 
Army  nor  the  cause  of  ''home  and  foreign 
missions"  is  an  entity  which  can  hold  real 
property,  in  its  own  name,  or  be  made  the  bene- 
ficiary of  a  trust  of  real  property,  and  therefore 
the  bequest  to  the  plaintiffs  in  trust  for  the 
Salvation  Army  is  void,  as  is  also  the  bequest 
to  the  church  for  the  cause  of  "home  and  for- 
eign missioDS." 

German  Land  Asso.  v.  Scholler,  10  Minn. 
831;  Philadelphia  Baptist  Asw.  v.  Hnrt,  17  U. 
8.  4  Wheal.  1,  4  L.  ed.  499;  Adams  v.  Perry, 
4»  N.  Y.  487;  Cottman  v,  Grace,  112  N.  Y. 
899,  8  L.  R.  A.  145. 

The  law  insists  that  for  every  trust  there 
sball  exist  a  beqeficiary,  capable  of  enforcing 
the  trust,  in  case  the  trustee  should  prove  false 
to  the  confidence  imposed  in  him. 

Holland  v.  Alcock,  108  N.  Y.  312:  Little  v. 
WHlford,  31  Minn.  173;  Pom.  Eq.  Jur.  §1029. 

The  corporate  purposes  of  the  Central  Park 
Church  are  not  defined  in  the  general  law  un- 
der which  it  was  organized,  nor  in  either  of 
the  amendatory  acts  which  were  introduced  in 
evidence. 

A  religious  society  is  a  voluntary  association 
of  individuals  or  families  united  for  the  pur- 
pose of  having  a  common  place  of  worship 
and  to  provide  a  proper  teacher  to  instruct 
them  in  religious  doctrines  and  duties,  and  to 
administer  the  ordinances  of  religion  (baptism, 
etc. ). 

20  Am.  &  Enff.  Enc.  Law,  p.  778;  1  Water- 
man, Corp.  p.  76;  SiUby  v.  Barlow,  16  Gray, 
829. 

There  is  nothing  which  even  hints  that  the 
maintenance  of  home  and  foreign  missions  is 
a  part  of  the  regular  business  of  religious  cor- 
porations in  general,  and  nothing  which  will  I 
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lustif^  the  court  in  assuming,  as  a  matter  of 
law.  in  the  absence  of  evidence,  that  such 
work  is  a  part  of  the  regular  business  of  the 
Central  Park  Methodist  Episcopal  Church. 

An  outside  entity,  like  the  Missionarj  Soci- 
ety in  New  York,  using  its  own  judgment  and 
employing  its  own  machinery,  is  not  an  ai^ent 
of  the  church  in  the  cause  of  home  and  for- 
eign missions,  but  rather  the  beneficiary  of  iu 
bounty. 

Posdick  V.  Hempstead,  125  N.  Y.  581,  11  L. 
R  A.  715;  Biid  v.  MerkUe,  144  N.  Y.  544,  27 
L  R.  A.  428:  Eutaw  Place  Baptist  Oliureli  v. 
S/nvely,  67  Md.  498:  Church  Extension  of  M. 
E,  Chvrch  V.  Smith,  56  Md.  362;  Kinn^  y. 
Kinney,  86  Ky.  610. 

Mr.  George  E.  Bndd,  for  defendant 
Central  Park  >1.  E.  Church: 

The  devise  to  the  church  is  an  absolute  gifL 

Bird  V.  Merklee,  144  N.  Y.  544.  27  L.  R.  A. 
423;  Atwater  v.  Ruasell,  49  Minn.  57. 

A  bequest  of  a  certain  sum  to  an  incorpor- 
ated missionary  society  with  a  direction  to  ap- 
ply it  to  domestic  missions  does  not  constitute 
a  trust,  but  the  society  takes  the  money  abso- 
lutely. 

Domestic  dt  Foreign  Miss.  Soe,  of  Protestant 
Episcopal  Churdi  v.  Gaither,  62  Fed.  Rep. 
422:  Halsey  v.  Convention  of  Protestant  Epis- 
copal Church,  75  Md.  275. 

Messrs.  H.  J.  Horn  and  A.  E,  Horn  for 
plaintiffs. 

Canty*  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  executors 
for  the  construction  of  the  will  of  George  Ea- 
ton, deceased. 

1.  The  will  contains  the  following  provision: 
"I  ^ive,  devise,  and  bequeath  one  other  equal 
share  or  third  part,  to  be  first  selected  and  set 
apart  by  my  executors  or  the  survivor  of  them, 
to  John  W.  Lan^  and  John  C.  Quinby.  or  ihe 
survivor  of  ihem,  in  trust,  to  keep  the  same 
carefully  invested,  and  to  receive  the  rents, 
profits,  and  income  thereof,  and  to  pay  and  ap- 
ply the  same,  together  with  the  principal  sum. 
or  third  part,  to  and  for  the  use  of  the  branch 
of  the  Salvation  Army,  so  called,  located  in  the 
said  city  of  St.  Paul;  said  principal  and  inter- 
est accruing  thereon  to  be  permanently  in- 
vested in  the  purchase  of  a  lot  and  the  erection 
thereon  of  a  place  of  worship  where  said  Sal- 
vation Army  may  hold  its  meetings;  said  share 
or  third  part  ana  the  interest  thereon  never  to 
be  used  or  invested  outside  of  said  city,  but  is 
given  solely  for  the  purpose  heretofore  men- 
tioned. If  said  branch  of  the  Salvation  Army 
in  said  city  is  or  should  become  legally  organ- 
ized so  it  may  take  and  hold  the  title  to  prop- 
erty, then  I  direct  the  said  trustees,  or  the  sur- 
vivor of  them,  to  transfer  said  third  part  or 
share,  and  all  the  rents,  income,  and  profit  of 
the  same,  together  with  any  other  property 
which  may  come  to  them  under  any  of  the 
provisions  of  this  will,  to  said  organization  as 
soon  after  the  settlement  of  my  estate  as  prac- 
ticable." On  the  trial  it  appeared  from  the 
evidence  that  the  Salvation  Army  is  an  unin- 
corporated religious  society  having  its  head- 
quarters in  London,  England.  The  officers  of 
the  organization  have  military  titles.  The 
head  officer  in  England  is  called  "general;** 
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the  subordinate  officer  who  Is  head  of  the  or- 
franlzatioD  in  the  United  States  is  called  "com- 
mander;" a  "major'  has  charge  of  a  division 
of  the  country,  and  a  "captain,"  of  a  local  post 
or  '^barracks."  While  these  officers  have  mili- 
tary titles,  they  perform  duties  similar  to  those 
of  the  officers  in  other  religious  denominations. 
Thus  a  commander  corresponds  to  a  bishop,  a 
major  to  a  presiding  elder,  and  a  captain  to  a 
minister  or  paator.  The  barracks  is  the  church. 
The  property  of  the  society  in  a  country  is 
held  in  the  name  of  the  commander  in  that 
country,  and  he  is  appointed  by  the  general  in 
England.  The  government  of  the  society 
seems  to  be  very  much  centralized,  but  not 
more  so,  perhaps,  than  in  the  case  of  some 
other  religious  societies  or  sects.  The  court 
below  held  this  devise  void.  Nearly  all  of  the 
testator's  property  consisted  of  land,  and  as, 
by  the  terms  of  the  will,  the  part  of  this  land 
so  devised  was  to  be  sold,  and  the  proceeds  re- 
invested in  other  land,  the  bequest,  notwith- 
standing this  double  conversion,  continued  to 
be  real  estate.  8  Pom.  £q.  Jur.  §  1178.  Then 
the  bequest  is  void,  unless  valid  as  a  bequest 
of  real  estate.  Section  4274,  chap.  43.  Gen. 
Stat.  1894,  provides  that  uses  and  trusts  are 
abolished,  except  as  authorized  by  that  chap- 
ter. It  is  well  settled  in  the  states  from  which 
we  derived  this  statute  that  it  has  abolished 
the  gieat  body  of  the  English  law  of  charitable 
uses  and  trusts  and  the  doctrine  of  cy  pr^s  as 
administered  in  England.  See  2  Pom.  Eq. 
Jur.  §^  1018-1029.  Under  this  statute  the  bene- 
ticiai7  of  the  trust  must  be  certain,  or  capable 
of  being  rendered  certain.  Therefore  no  un- 
incorporated, voluntary  association,  whose 
membership  is  fluctuating  and  uncertain,  can 
be  the  cestui  que  trust.  Dawning  v.  Marshall^ 
23  N.  Y.  368,  80  Am.  Dec.  290;  First  Societu 
of  M.  E.  Chvrch  v.  Clark,  41  Mich.  780;  Ruth 
y.  Oberhrunner,  40  Wis.  288.  See  also  2  Pom. 
£q.  Jur.  §  1029,  and  cases  cited  in  Ilalland  v. 
Aleock,  108  N.  Y.  312,  See  also  German  Land 
Atso,  V.  Thaller,  10  Minn.  331  (Gil.  260).  But 
there  is  another  statute  which  is  inpari  materia 
with  chap  43.  and  which  must  be  construed 
with  it  in  disposing  of  the  question  here  pre- 
sented. Title  4,  chap.  84,  Gen.  Stat.  1894,  pro- 
vides for  organizing  unincorporated  churches 
into  corporations.  Section  U022  of  this  title 
provides:  "  It  shall  be  lawful  for  all  persons  of 
full  age,  belonging  to  any  church,  congrega- 
tion or  religious  society,  DOt  already  incorpo- 
rated, to  assemble  at  the  church  or  meeting- 
house, or  other  place  where  they  statedly  at- 
tend for  divine  worship,  and.  by  a  plurality 
vote,  elect  any  number  of  discreet  persons  of 
their  church,  congregation.,  or  society,  not  less 
than  three  nor  more  than  nine  in  number,  as 
trustees  to  take  charge  of  the  estate  and  prop- 
erty belonging  thereto,  and  transact  all  affairs 
relative  to  the  temporalities  thereof."  The 
next  four  sections  provide  the  manner  of  giv- 
ing notice  of  the  time  and  place  of  election, 
the  manner  of  conducting  the  election,  and 
the  manner  of  executing  and  recording  the 
certificate  of  election,  which,  when  executed 
and  recorded,  shall  incorporate  the  congrega- 
tion or  society.  Section  8027  then  provides: 
"Such  trustees  may  have  a  common  seal,  and 
alter  the  same  at  pleasure;  they  may  take  into 
their  possession  and  custody  all  the    tempo- 
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ralities  of  such  church,  congregation,  or  so- 
ciety, whether  the  same  consists  of  real  or  per- 
sonal estate,  and  have  been  given,  granted,  or 
devised  directly  or  indirectly  to  such  church, 
congregation,  or  society,  or  to  any  other  person 
for  their  use."  Section  8048  further  provides: 
** Whenever  any  church  or  religious  society 
now  organized,  or  which  may  hereafter  be  or- 
ganized, as  a  church  or  congregation,  but  not 
incorporated  in  pursuance  of  law,  shall  comply 
with  the  provisions  of  this  title,  and  thereby 
become  a  body  corporate,  all  the  estate,  real 
and  personal,  which  has  been  lawfully  con- 
veyed to  the  said  church  or  religious  society, 
or  to  the  trustees  or  vestry  thereof  in  trust  for 
the  use  of  such  church  or  society,  whether  by 
devise,  gift,  grant,  purchase,  or  otherwise,  and 
not  lawfully  disposed  of,  shall  thereupon  vest 
in  said  corporation  as  fully  and  amply  as  if 
the  said  church  had  been  legally  incorporated 
from  the  date  of  its  religious  organization;  pro- 
vided, that  the  name  or  title  publicly  assumed 
or  borne  by  such  church  or  society  from  the 
date  of  its  organization  as  such,  and  none 
other,  shall  be  the  title  by  which  it  shall  for- 
ever be  known  in  law  and  as  a  body  politic  and 
corporate."  If  the  St.  Paul  branch  of  the  Sal- 
vation Army  sees  fit  to  and  does  incorporate 
within  a  reasonable  time,  why  will  these  sections 
not  apply  so  as  to  vest  the  devise  aforesaid  in  the 
corporation?  We  see  no  reason  why.  It  was  so 
held  under  a  statute  similar  in  its  provisions 
to  §  8037  aforesaid.  See  Rrformed  Frot. 
Dutch  Church  v.  Veeder^  4  Wend.  494,  and 
First  Society  of  M.  E.  Church  v.  Clark,  41 
Mich.  7^0.  We  are  of  the  opinion  that  the  de- 
vise is  void  only  on  condition  that  the  said 
branch  of  the  Salvation  Army  fails  to  incorpo- 
rate within  a  reasonable  time,  which,  how- 
ever, will  oot  extend  beyond  the  time  of  the 
hearing  of  the  application  for  the  decree  of 
distribution.  It  therefore  follows  that  the 
couri  below  erred  in  declaring  the  devise  abso- 
lutely void.  In  arriving  at  this  result,  we 
i  have  not  overlooked  ^  3040,  which  reads  as  fol- 
lows: "All  lands,  tenements,  and  heredita- 
ments, lawfully  conveyed  by  devise,  grant, 
purchase,  or  otherwise,  to  any  persons  as  trus- 
tees, in  trust  for  the  use  of  any  religious  society 
organized,  or  which  may  hereafter  be  organ- 
ized within  this  state,  either  for  a  meeting- 
house, burying  ground,  or  for  the  residence  of  a 
preacher,  shall  descend  with  the  improvements 
in  perpetual  succession  to.  and  shall  be  held 
by,  such  trustees  in  trust  for  such  society." 
We  agree  with  the  learned  judee  of  the  court 
below  that  the  trustees  here  referred  to  are  the 
trustees  of  the  clnirch  itself,  and  not  other  per- 
sons selected  by  the  testator  as  trustees  of  the 
property  devised  or  bequeathed  by  him.  We 
are  also  of  the  opinion  that  one  of  the  purposes 
of  this  section  was  to  abrogate  the  rule  against 
perpetuities  and  the  rule  which  prohibits  re- 
straint of  alienation,  so  far  as  these  rules  might 
apply  to  property  conveyed,  devised,  or  lie- 
queathed  for  any  of  the  three  purposes  therein 
specified,  to  wit,  "for  a  meeting-house,  bury- 
ing ground,  or  for  the  residence  of  a  preacher," 
and  that  when  so  vested  in  the  corporation  for 
any  of  these  purposes  the  property  may  be  held 
in  ''perpetual  succession."  This  obviates  the 
ground  on  which  the  grant  was  held  void  in 
First  Society  of  M.  E.  Church  v.  Clark,  41 
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Mich.  780,  and  is  a  aufflcleDt  answer  to  the 
claim  of  the  defendaDt  heirs  that  the  devise  is 
void  bt'cause  it  contravenes  the  rule  against 
perpetuities.  Neither  is  the  result  at  which 
we  have  arrived  in  coDflict  with  Little  v.  Will- 
ford,  81  Minn.  178.  In  that  case  the  convey- 
ance was  to  certain  named  persons,  "trustees 
of  M.  E.  Church  [of  the  County  of  Olmsted 
and  state  of  Minnesota],  ...  in  tru^t  that 
said  premises  sbail  be  used,  maintained,  and 
disposed  of  as  a  (place  of  divine  worship  for 
the  use  of  the  ministry  and  membership  of 
the  Metbodist  Episcopal  Church  in  tbe  United 
States  [of  America]."  The  convevance  was 
not  to  or  for  tbe  benefit  of  any  particular  con- 
gregation or  religious  society,  or  any  local  sub- 
division of  any  religious  society  wbich  could 
incorporate  under  the  laws  of  this  state,  but 
was  in  trust  for  the  use  of  tbe  whole  member- 
ship of  a  certain  denomination  in  the  United 
States.  Whether  or  not  ihe  policy  of  tbe  Sal- 
vation Army  is  such  that  it  will  permit  tbe  St. 
Paul  branch  to  incorporate  as  a  separate  entity, 
and  thereby  receive  this  bequest,  is  a  matter 
which  neither  the  court  nor  anyone  else  but 
the  Salvation  Army  itself  can  determine.  Un 
der  tbe  statute  the  opportunity  must  be  given 
to  it  to  do  so  if  it  sees  fit. 

2.  After  making  various  other  bequests,  the 
will  provides:  "All  tbe  rest,  residue,  and  re- 
mainder ...  1  give,  devise,  and  bequeath 
to  the  Central  Park  Methodist  Episcopal 
Church  of  St.  Paul,  Minnesota,  absolutely,  to 
be  used  by  said  church  or  its  trustees  in  aid- 
iufi  the  cau^e  of  home  and  foreign  missions, 
equally."  The  church  is  duly  incorporated. 
The  court  below  hM  this  devise  valid.  If 
this  devise  is  an  absolute  gift  to  the  church  it 
is  valid,  but  if  it  is  a  devise  in  trust  it  is  not 
valid,  as  there  is  no  ascertained  beneficiary. 
We  are  of  tbe  opinion  that  it  is  an  absolute 
gift  to  the  church.  Sections  2,  8,  chap.  878, 
Special  Laws  1887,  provide  as  to  this  church 
as  follows: 

*'Sec.  2.  That  the  trustees. of  the  society  as 
aforesaid  in  addition    to  the   authority  and 

f)ower  already  granted  by  the  rules  and  regu 
Htions  of  said  church  and  the  statutes,  are 
hereby  further  authorized  to  acquire  by  gift 
or  purchase  any  real  property  in  the  city  of 
Saint  Paul  necessary  for  mission  purposes,  and 
to  sell  the  same  when  in  their  opinion  it  is  for 
the  best  interest  of  said  church. 

"Sec.  8.  That  the  said  trustees  aforesaid  are 
further  authorized  to  accept  any  gift,  convey- 
ance of  real  [estate]  or  other  property,  and  to 
bold  the  same  in  trust  for  the  purposes  for 
which  given,  and  to  sell  or  Convev  the  same 
from  time  to  time,  and  to  invest  and  dispose  of 
the  proceeds  in  accordance  with  the  power  and 
authority  of  the  gift  or  trust." 

A  part  of  tbe  general  purposes  for  which  this 
church  is  organized  is  missionary  work,  and 
funds  given  to  it  to  be  used  in  that  work  are 
not  given  in  trust  in  the  technical  sense  of  that 
word.  Thus,  in  Attoater  v.  Russell,  49  Minn. 
57.  82,  and  86,  lands  were  conveyed  with  di 
rections  that  the  proceeds  be  used  by  a  certain 
incorporated  hospital  "for  the  support  of  char- 
ity patients  in  the  same."  This  kind  of  charity 
work  was  a  part  of  the  purposes  for  which  the 
hospital  was  incorporated,  and  the  gift  was 
held  to  be  absolute  and  not  in  trusL    See  also 
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Bird  ▼.  MerkUe,  144  N.  Y.  641  87  L.  R.  A. 
428;  Domestic  db  Foreign  Mietionary  8oe.  t*f 
Protestant  Episcopal  Ohureh  v.  Qaither,  €8 
Fed.  Kep.  422. 

This  disposes  of  the  case.  The  order  deny- 
ing defendants  motion  for  a  new  trial  im  af- 
firmed, the  order  denying  plaintijfs  motion  Jor 
a  new  trial  is  reversed,  and  the  case  is  re- 
manded to  the  court  below,  with  directions  to 
change  its  condusions  of  law  and  order  for 
Judgment  so  that  the  same  shall  be  in  con- 
formity with  this  opinion. 

Back*  J.,  dissenting: 

I  dissent  from  that  part  of  the  foregoing 
opinion  which  holds  that  a  branch  of  the  SaT 
vation  Army  might  hereafter  incorporate 
within  a  reasonable  time,  and  that,  if  it  did 
so,  the  attempted  devise  would  vest  in  sach 
corporation.  A  devise  surrounded  with  such 
uncertainty  and  complexity  ought  not  to  be 
permitted  to  stand.  What  is  a  reasonable  time 
will  doubtless  be  another  matter  of  litigation, 
and  tbe  decision  rather  encourages  than  ends 
litigation.  That  which  was  already  uncertain 
is  thus  made  more  so, — a  rule  which  should 
find  no  place  in  the  construction  of  wilk. 


STATE  of  Minnesota 

CHICAGO,  MILWAUKEE,  &  ST.  PAUL 

RAILWAY  COMPANY, 

and  Three  Other  Cases. 

( Minn. ) 

^The  proTiao  in  s  ll,CreB.  Laws  1895» 
chap.  149*  requiring  railroads  and  transporta- 
tion companlep  to  turn  over  to  a  storage  com* 
pany  or  public  warehouseman  all  property  which 
tbe  consignee  fails  to  call  for  or  receive  within 
twenty  days  atter  notice  of  its  arrival,  is  un« 
constitutional  and  void,  not  being  a  lawful  ex- 
ercise of  the  police  power  of  the  state. 

(May  S7, 1897). 

CERTIFICATION  by  the  District  Court  for 
Ramsey  County  for  the  opinion  of  tbe  Su- 
preme Court  after  overruliofir  demurrers  thereto 
of  indictments  charging  de^ndants  with  viola- 
tion of  a  statute  requiring  carriers  to  turn  over 
the  property  carried  to  a  public  warehouse- 
man.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  H.  Korris,  for  defendant,  the  Chi- 
cago, Milwaukee,  &,  St.  Paul  Railway  Com> 
pany : 

The  state  has  no  legislative  power  to  dictate 
tbe  disposition  of  tbe  goods  or  to  devest  the 
possession  of  the  carrier. 

Bowman  v.  Chicaqo  AN,  W.  R.  Co,  125 U.  S, 
465,  81  L.  ed.  700. 1  Inters.  Com.  Rep.  828; 
Leisi/  V.  Hardin,  135  U.  S.  100,  34  L.  ed.  128, 
8  Inters.  Com.  Rep.  86. 

The  indiscriminate  imposition  of  a  burden 
upon  all  commerce  of  a  particular  kind  begun 
or  ended  within  a  state,  upon  domestic  equally 

*Headnote  by  Mitchrll,  J. 

NOTB.— For  some  authorities  on  tbe  buaineas  of 
warehousemen  in  general,  see  note  to  Hall  v.  PiUa* 
bury  (Minn.)  7  L.  R.  A.  589. 
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with  ioterstflte,  will  not  save  a  law  which  bur- 
<lcns  interstate  commerce. 

Western   U.  Teleg.  Co.  v.  Texas,  106  U.  S. 
^00.  26  L.  ed.  1067;   Bobbins  v.  Shelby/  Count)/ 

Taxing  Dist.    120  U.  8.  489,  80  L.  ed.   694; 

Crvtcher  ▼.  Kentucky,  141  U.  S.  47,  85  L.  ed. 

The  act  is  void  as  laying  imposts  upon  im- 

pnrl«. 

Co(*k  V.  PennsyUania,  97  U.  8  566,  24  L. 
•ed.  1015;  Exparte  Virginia,  100  U.  8.  839,  25 
L.  ed.  eTf. 

This  act  abridges  the  privileges  and  immu- 
nities of  citizens  of  the  Uaited  btates. 

/£f  parte  Kuhack,  85  Cal.  274.  9  L.  R.  A. 
•482:  Low  v.  Hees  Fnnting  Co.  41  Neb.  127,  24 
L.  U.  A.  702;  Ritchie  v.  People,  155  111.  98,  29 
Li.  R,  a.  79;  Printing  &  N.  Btgi^tering  Co,  ▼. 
^imphon,  L,  R  19  Eq.  465. 
^  This  act  deprives  of  liberty  and  property 
'without  due  process  of  law. 

Eaton  V.  Boston,  C,  d-  M,  R  Co.  51  N.  H. 
^11.  12  Am.  Rep.  147;  PumpellyY.  Green  Bay 
iSi  Si.  Canal  Co.  80  U.  8.  18  Wall.  186.  20  L. 
-ed.  557:  Mills,  Em.  Dom.  §§  30,  31;  Kennard 
V.  iMuiiaua,  Morgan,  92  U.  S.  480,  23  L.  cd. 
478;  United  States  v.  Cruils^'ank,  92  II.  S. 
-542.  23  L.  ed.  588:  Baker  v.  lyelley,  11  l\linn. 
4.'^0:  Wynehamer  v.  People,  13  N.  Y.  892;  Stafe, 
WarJUld,  V.  Bedd,  23  Minn.  411;  Dttroit  v.  Be- 
4roit  dt  H.  PL,  Road  Co.  43  Mich.  140;  Soon 
Hingy.  Crowley,  113  U.  8.  703.  28  L.  ed.  1145; 
Pennftyhanm  R.  Co,  v.  BiUet,  66  Pa.  164,  5 
Am.  Rep.  H^;  Atlantic  dt  P.  Teleg.  Co.y.  Chi- 
<iigo,  R.  L  d  P.  R,  Co.  6  Biss.  158;  Yick  Wo 
V.  Hopkins,  118  U.  8.  856,  30  L.  ed.  220. 

This  act  denies  to  defendant  and  others 
withiD  the  jurisdiction  of  Minnesota  the  equal 
protection  of  the  laws. 

Tick  Wo  V.  Hopkins.  118  U.  8.  853,  869.  80 

I*  ed.  220,  226;  Ooddard  v.  Chaffee.  2  Allen, 

^•)5,  79  Am.  Dec.  796;  Baker  v.  Willit,   128 

Mass.  104,  25  Am.  Rep.  61;  Moore  v.  State,  16 

All.  418. 

Police  power  originates  in  the  law  of  ncces- 
-811  y. 

Prentice,  Pol.  Powers,  4;  4  Bl.  Com.  p.  80;  2 
Kent,  Com.  838. 

In  connection  with  retriilation  of  commerce 
it  is  said,  concerning  stale  laws  esccluding  di- 
verse classes  of  objectionable  persons,  that 
«uch  right  can  only  arise  froiu  a  vital  nece^^sity 
for  its  exercise,  and  cannot  be  carried  beyond 
that  necessity. 

Pr»»ntice,  Pol.  Powers,  10,  11;  Urnderson  v. 

Wickham,  92  U.  S.   274,  23  L.   cd.  549;  Chy 

J.vng  V.  Freeman,  92  U.  8.  275,  23  L.  ed.  550; 

If  etc    York  v.  Compagnie  Qenernle   Transai 

■iantique,  107  U.  8.  59,  27  L.  ed.  883. 

It  is  said  of  laws  reqnirine  drainage  of  lands, 
that  this  compulsory  right  of  interference  with 
private  property  by  statute  belongs  to  the  po- 
'lice  power,  and  must  be  exercised  for  a  public 
object. 

Prentice,  Pol.  Powers,  55;  Mvgler  ▼.  Kan- 

^s,   123  U.  8.  623,   81    L,  ed.  205;  Cooley. 

•Const.  Lim.  §  577;  People  v.  Jackson  A  M.  PI, 

Bond  Co.  9  Mich.  285:  Lake  View  v.  Rose  mil 

Cemetery  Co,  70  111.  192,  22  Am.  Rep.  7]  i  State 

-V.   Noyes,  47  Me.  189;  Tiedeman,  Pol.  Power, 

^.  4:   Rohbins  ▼.  J^elby  County  Taxing  Dtst. 

120  U.  8.  498,  80  L.  ed.  696. 

This  is  not  merely  a  taking  of  private  prop- 
88  U  R.  A. 


erty,  but  a  taking  of  it  for  a  use  altogether 
private  and  without  compensation. 

Baltimore  dt  O.  R.  Co,  v.  Pittsburgh,  W.  db 
K.  R.  Co.  17  W.  Va.  812;  Smeaton  v.  Martin, 
57  Wis.  804:  Citizens*  Sav.  db  L,  Asso,  ▼.  To- 

fcka  City  {**lj>an  Association  v.  Topeka"),  87 
r.  8  20  Wall.  655,  664,  22  L.  ed.  455.  461; 
Cocley,  Const.  Lim.  5th  ed.  658,  659;  Blood- 
good  V.  Mohawk  db  H,  River  R,  Co.  18  Wend. 
9.  81  Am.  Dec.  818;  Cole  v.  La  Orange, 
118  U.  8.  6,  28  L.  ed.  898;  Merriman  v.  Great 
Northern  Exp.  Co.  68  Minn.  543:  Missouri  P. 
R,  Co,  V.  Nebraska  Board  of  Transportation, 
164  U.  8.  403,  41  L.  ed.  489;  State  v.  Chicago, 
M.  db  St.  P.  R.  Co.  86  Minn.  402, 

The  act  is  unconstitutional  and  void  as  par- 
tial, unequal,  and  class  legislation,  based  upon 
cla.ssiticaiion  wholly  arbitrary,  without  natural 
reason,  and  unjust. 

Durkee  v.  Janesville,  28  Wis.  464.  9  Am. 
Rep.  500;  Cooley,  Const.  Lim.  6c h  ed.  483, 484; 
St.  Louis  V.  Webber,  .44  Mo,  547;  Eden  v.  Peo- 
ple, 161  111.  296,  82  L.  R  A.  659;  Jffichols  v. 
Walter,  87  Minn.  264. 

Messrs.  M.  D.  GroTer  and  C«  Welling^- 
ton  for  defendant  Great  Northern  Ry.  Co. 

Messrs.  Dan  W.  Lawler  and  F.  B.  Kel- 
logoff  for  defendant  Chicago  Great  Western 
Ry.  Co. 

Mr.  M.  D«  Mann  for  defendant  Minneapo- 
lis, St.  P.  &  8.  Ste.  M.  Ry.  Co. 

Mr,  M.  L.  Conntryman  for  the  8tate. 

Mitchell*  J.,  delivered  the  opinion  of  the 
court: 

The  defendants  in  these  actions  were  sever- 
ally indicted  for  a  refusal  to  turn  over  to  a  pub- 
lic warehouseman  certain  goods,  which  had 
not  been  called  for  bv  the  consignee,  pursuant 
to  the  provisions  of  §  11  of  chapter  149,  Gen. 
Laws  1895,  entitled  "An  Act  to  License  and 
Regulate  the  Business  of  Storage  Companies 
and  Public  Warehousemen  (Other  Than  Ware- 
housemen of  Grain  in  Bulk),  and  to  Provide  a 
Penalty  for  Violation  of  the  Same."  Section 
1  of  the  act  provides  that  "the  governor  may 
license  any  suitable  i^rson,  persons,  or  corpora- 
tions estaolisbed  under  the  laws  of  this  state, 
and  having  their  place  or  places  of  business 
within  this  state,  to  carry  on  the  business  of 
storage  companies  or  public  warehousemen, 
7'ho  may  keep  and  maintain  public  warehouses 
for  the  storage  of  goods,  wares,  and  merchan- 
dise, etc.,  excepting  grain  in  bulk.  Said  li- 
cense must  be  obtained  within  thirtv  days  from 
and  after  the  passage  of  this  bill,  upon  the 
payment  into  the  treasury  of  the  state  of 
the  sum  of  $10,  and  annually  thereafter,  by 
the  par^rient  of  a  like  sum,  to  be  credited  to 
the  school  fund  of  the  state."  Section  9  makes 
ii  unlawful  for  anyone  not  duly  licensed  ud 
der  the  provisions  of  the  act  to  conduct  or 
carry  on  the  business  of  a  stoiage  company  or 
warehouseman  in  this  state.  Section  10  makes 
a  violation  of  the  provisions  of  g§  9  and  11  a 
misdemeanor  punishable  by  fine.  Section  11, 
under  which  the  indictments  were  drawn, 
reads  as  follows:  "Sec.  11.  This  act  shall  not 
be  construed  to  apply  to  any  railroad  or  trans- 
portation company  who  holds  goods,  wares,  or 
merchandise  in  cars,  freight  houses,  or  ware- 
houses for  a  period  not  exceed ini^  twenty  days 
after  receipt.    Provided,  such  railroad  or  trans- 
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gortation  company  shall,  within  forty-eight 
ours  after  the  receipt  of  such  goods,  wares, 
and  merchandise,  notify  the  consignee  of  the 
arrival  thereof  in  writing,  and  in  case  such 
consignee,  or  his  assigns,  fails  and  neglects  to 
call  for  or  receive  said  goods,  wares,  or  mer- 
chandise within  twenty  days  after  such  re- 
ceipt of  same  by  any  railroad  or  transporta- 
tion company  as  aforesaid,  said  railroad  or 
transportation  company  must  then  turn  over 
said  goods,  wares,  or  merchandise  to  a  stor- 
age company  or  public  warehouseman,  licensed 
as  In  this  act  provided,  upon  the  payment 
of  the  charges  of  said  carrier  thereon,  which 
charges  thus  paid  by  said  storage  company  or 
warehouseman  to  said  carrier  shall  be  a  lien  on 
said  goods,  wares,  or  merchandise,  and  enforce- 
able In  accordance  with  §§  1,  3, 8,  and  i,  chap- 
ter 202  of  the  General  [Laws]  of  1885." 

Among  other  objections  to  the  suflSciency  of 
these  indictments,  it  is  urged  that  the  act  in 
question  is  unconstitutional.  The  act  is  cer- 
tainly a  remarkable  one.  Its  provisions  con- 
tain strong  intrinsic  evidence  that  the  real 
purpose  of  it  was  not  the  protection  of  the 
public  by  regulating  public  warehousemen  or 
by  adopting  reasonable  regulations  for  the  pres- 
ervation of  unclaimed  property  in  the  hands 
of  common  carriers,  but  to  subserve  the  inter- 
ests of  a  certain  class  of  warehousemen.  We 
have  no  doubt  that  the  public  storage  and 
warehouse  business  is  one  that  is  subject  to 
the  police  power  of  the  state  to  adopt  such  rea- 
sonable regulations  as  the  legislature  may  deem 
necessary  for  the  protection  of  the  public  who 
intrust  their  property  to  those  carrying  on  such 
a  business.  We  may  also  admit  that  it  is 
within  the  police  power  of  the  state  to  adopt 
any  reasonable  reeulalions  for  the  preservation 
and  protection  of  proper^  which  has  been 
transported  to  the  place  of  its  consignment  by 
a  common  carrier,  and  is  abandoned,  or  not 
claimed  within  a  reasonable  time  by  the  con- 
signee or  owner.  It  is  also  true  that,  where  a 
business  Is  a  proper  subject  of  police  regula- 
tion, the  legislature  may,  in  the  exercise  of 
that  power,  adopt  any  pleasures  they  see  fit, 
provided,  only,  that  they  adopt  such  as  have 
some  relation  to  and  haye  some  tendency 
to  accomplish  the  desired  end ;  and  if 
the  measures  adopted  haye  such  relation  or 
tendency,  and  do  not  violate  some  proyision  of 
the  Constitution,  the  courts  will  not  assume  to 
determine  whether  they  are  wise  or  the  best 
thing  that  might  have  been  adopted.  But, 
while  the  police  power  of  the  state  is  a  very 
extensive  one,  it  is  not  without  limits.  A  law 
enacted  in  the  exercise  of  the  police  power  must 
be  a  police  regulation  in  fact.  If  it  will  not 
conduce  to  any  legitimate  police  purpose,  or  if 
It  amounts  to  an  arbitrary  and  unwarranted 
Interference  with  the  right  of  the  citizen  to 
pursue  any  lawful  business,  the  courts  have  a 
right,  and  It  is  their  duty,  to  declare  the  law 
unconstitutional.  The  business  of  a  common 
carrier  and  the  storage  and  warehouse  busi- 
ness are  both  lawful  without  any  license  or 
authority  from  the  state.  Everyone  has  a 
right  to  engage  in  them,  subject  only  to  such 
regulations  and  restrictions  as  are  necessary  to 
promote  the  general  welfare.  Neither  of  them 
is  a  business  which  the  state  has  any  right  to 
prohibit  altogether  or  to  limit  to  a  favored  few 
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by  giying  them  a  monopoly  of  it.  Therefore 
the  police  power  must,  when  exercised  over 
them,  be  confined  to  such  restrictions  and  bur- 
dens as  are  necessary  to  promote  the  public- 
welfare,  or,  in  other  words,  to  prevent  the  in- 
fliction of  a  public  injury. 

If  the  1st  section  of  this  act  is  to  be  oonstnied 
literally  as  it  reads,  it  would  give  a  moDopolj 
of  the  public  storage  and  warehouse  buslDcss- 
to  those  to  whom  the  goyernor  granted  licenses' 
"within  thirty  days  from  and  after  the  passaga* 
of  the  act."  Under  such  a  coostriiCtiOD,  the- 
act  would  be  clearly  unconstitutional.  Again, 
while  the  act  requires  eyery  storage  company 
or  warehouseman  to  receive  and  store  aU 
property  offered  for  such  purposes  by  any  per- 
son, without  discrimination,  it  nowhere,  al 
least  in  express  terms,  requires  them  to  ad- 
yance  the  char/^es  of  the  carrier.  If  they  may^ 
consent  or  decline,  at  their  option,  to  adyance- 
these  charges,  the  law  would  have  no  reason- 
able tendency  to  protect  and  preserye  unclaimed 
property.  It  would  permit  the  storage  com- 
pany or  warehouseman  to  accept  from  tbe- 
carrier  only  such  business  as  he  might  deem 
to  his  own  personal  advantage,  and  reject  the- 
balance.  Further,  if  the  proviso  to  g  11  la  to- 
be  construed  as  it  seems  to  read,  it  would  ab- 
solutely compel  every  common  carrier  in  eyery 
instance  to  notify  the  consignee  of  the  arriyal 
of  the  goods  within  forty-eight  hours,  and,  in 
case  he  did  not  call  for  or  receiye  the  gooda- 
within  twenty  days,  to  turn  them  oyer  to  a 
warehouseman,  without  regard  to  what  agree- 
ment or  arrangement  to  tne  contrary  there- 
might  be  between  the  carrier  and  the  consignor 
or  consignee,  as,  for  example,  that  the  goods- 
should  be  shipped  or  held  by  the  carrier  for 
future  delivery.  If  this  is  the  proper  con- 
struction of  the  act,  it  is  clearly  unconstitu- 
tional, as  being  an  arbitrary  and  unwarranted 
interference  with  the  right  of  parties  to  con- 
tract with  reference  to  Uie  disposition  of  their 
own  property. 

But  .we  shall  assume  that  the  law  might  .be- 
cut  down  by  judicial  construction  so  as  to  ob- 
viate all  these  objections,  and  that  we  would 
be  Justified  in  holding  that  the  storage  and> 
warehouse  business  is  not  limited  to  those  wbo^ 
obtained  license,  within  thirty  days  after  the 
act  was  passed;  that  public  warehousemen  are 
required  to  adyance  the  charges  and  receive  all" 
unclaimed  property  tendered  them  by  a  com- 
mon carrier,  regardless  of  the  amouut  of  the> 
charges  or  the  yalue  of  the  property  (a  con- 
struction which  we  apprehend  warehouaemen 
would  be  loth  to  assent  to);  and  that  the  only 
property  which  carriers  are  required  to  tun^ 
oyer  to  a  warehouseman  is  property  shipped 
for   immediate  delivery,  and  which  remains* 
unclaimed  for  twenty  days,  in  the  absence  of 
any   agreement    between    the    carrier    and 
consignee  that  the  former  should  continue  to- 
hold  it  for  the  latter.    There  is  still  an  objec- 
tion to  the  law  which  is  fatal  to  it.    There  are, 
and  necessarily  will  be,  many  places  in  the- 
state  where  there  is  no  storage  company  or 
public  warehouseman  who  has  compilied  with 
the  provisions  of  this  act.    We  are  Justified  ii^ 
stating,  by  way  of  illustration,  the  fact  that 
there  are  only  three  places  in  the  state  (St.  Paul, 
Minneapolis,  and  Duluth)  where  anyone  ha» 
complied  with  the  proyisions  of  this  act  and 
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taken  oat  a  license.  But  under  this  law 
ivherever  the  place  of  consignment  may  be, 
even  if  at  the  eitreme  northwestern  or  south- 
ivestern  corner  of  the  state,  the  carrier  would 
be  required  to  transport  the  goods,  or  procure 
them  to  be  transported  thence,  to  a  place  where 
there  is  a  public  warehouse,  and  then  turn 
them  oTer.  Indeed,  it  would  seem,  from  the 
language  of  the  act,  that  it  would  be  incum- 
bent on  the  carrier  to  procure  drays  or  wagons 
to  transport  the  goods  from  the  depot  or  land- 
ing to  the  warehouse,  and  there  tender  the 
property  to  the  warehouseman.  Such  a  law, 
so  far  from  preserving  unclaimed  property  for 
'Whom  it  may  concern,  would  furnish  a  most 
effectual  way  to  absorb  it  with  unnecessary 
costs  and  charges.  It  would  have  no  ten- 
dency to  subserve  any  public  interest,  and 
would  impose  a  most  unreasonable  burden 
upon  carriers.  On  this  ground  we  hold  that, 
even  if  all  the  other  provisions  of  the  act  are 
▼alid,  the  proviso  in  §  11,  in  so  far  as  it  re- 
quires common  carriers  to  turn  over  property 
to  a  public  warehouse,  is  unconstitutional. 

77ie  orderi  overrulinQ  the  demurrer$  are 
t^errfare  retened,  and  the  causes  remanded, 
with  directions  to  the  court  below  to  dismiss 
the  indictments. 


8TATE  of  Minnesota,  ex  rel.  Michael  J.  MO- 
RI ARITT,  Appt, 

Thomas  McMAHON,  Se^t. 


(. 


.Minn.. 


.) 


^1.  Upon  habeas  eorpiw  eo^nlsanee 
earn  be  taken  only  of  defects  of  a  Jor 
rledietioiial  eharaeter,  which  render  the 
proceedings  under  which  the  relator  la  Impris- 
oned, not  merely  erroneous,  but  absolutely  void. 

8*  Under  the  general  f^rant  of  power 
to  make  all  re^rnlatione  and  to  ordain  all 
ordinances  which  may  be  expedient  or  neoea- 
sary  for  the  preservation  of  health,  the  suppres- 
sion of  disease,  and  to  prevent  the  Introduction 
of  contagious  diseases,  the  common  council  of 
8L  Paul  had  authority  to  pass  an  ordinance  re- 
quiring those  carrying  on  the  business  of  scav- 
enger, as  therein  defined,  cleaning  out  and  re- 
moving the  contents  of  privy  vaults,  cess  pools, 
Blnks,  and  private  drains,  to  first  obtain  a  license, 
and  requiring  the  licensee  to  obtain  a  permit 
from  the  oommlMloner  of  health  before  remov- 
ing the  contents  of  any  privy  vault,  cess  pool,  etc. 

(July  9,1897.) 

APPEAL  by  relator  from  an  order  of  the 
District  Court  for  Ramsey  County  refusinj^ 
to  discbarge  him  from  custody  to  which  he 
had  been  committed  for  violation  of  an  ordi- 
nance prohibiting  the  doing  of  the  work  of  a 
acavenger  without  a  permit.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

^  Headnotes  by  Metghsll,  J. 

Note.— FOr  ordinances  relating  to  vaults,  cess 
pools,  etc.,  as  nuisances,  see  note  to  Harrington  v. 
Providence  (R.  L)  ante,  806. 

Am  to  license  for  transportation  of  garbage,  eta, 
•ee  also  State  y.  Orr.  (Conn.)  84  L.  B.  A.  279. 
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1/r.  Walter  L«  Ghapin,  for  appellant: 

There  is  no  authority  in  the  St.  Paul  charter 
for  licensing  those  engaged  in  the  scavenger 
business. 

The  health  commissioner  has  no  authority 
or  control  (at  other  than  in  times  of  epidemic) 
except  to  enforce  regulations  for  the  health  of 
the  city  previously  prescribed  by  ordinance 
duly  passed  by  the  council.  His  duty  is  con- 
fined to  putting  into  force  rules  so  made  and 
no  others.  The  making  of  such  regulations 
cannot  be  delegated  by  the  council  to  any 
other  person  or  body. 

Be  Wilson,  82  Minn.  145;  State,  Mansfield,  t. 
^.  Patd,  84  Minn.  260;  State  v.  Pamperin,  4d 
Minn.  820;  Minneapolis  Gaslight  Co,  v.  Minne- 
apolis, 86  Minn.  159. 

The  power  to  license  must  be  clearly  given 
or  it  cannot  be  exercised,  and  where  spe<;iflc 
pursuits  are  specified  as  licensable,  it  is  an  im- 
plied denial  of  the  power  to  require  a  license 
for  other  kinds  of  business. 

8t,  Paul  ▼.  Traeger,  25  Minn.  248,  88  Am. 
Rep.  462;  St.  PatU  v.  Stoliz,  88  Minn.  283; 
Dill.  Mun.  Corp.  %  861  (295). 

If  the  power  be  in  the  council  to  compel 
scavengers  to  take  out  licenses,  the  ordi- 
nance in  question  specifies  no  general  rules 
or  conditions  with  which  all  may  comply.  It 
reserves  to  the  council  the  power  to  iasue  or 
not  issue  licenses  at  its  own  caprioie,  to  grant 
a  monopoly,  or  to  favor  one  person  or  another. 
It  mskes  no  provision  for  equal  rights  to  all. 

The  provisions  of  the  14th  Amendment  to 
the  United  States  Constitution  guaranteeing 
equal  protection  of  the  laws  has  been  held  to 
require  ordinances  to  provide  uniform  condi- 
tions of  general  application  in  regulating  the 
pursuit  of  any  occupation  or  right;  otherwise 
such  ordinance  is  void. 

State,  Garrabad,  v.  Bering.  84  Wis.  585,  19 
L.  R  A.  a'Sd;  Richmond  v.  Dudley,  129  Ind. 
112,  18  L.  R  A.  687;  Yiek  Wo  v.  Hopkins,  118 
U.  8.  856,  80  L.  ed.  220;  Baltimore  v.  Badeeke, 
49  Md.  217,  88  Am.  Rep.  289;  Newton  v.  Bel- 
ger,  148  Mass.  598;  Be  Fraue,  63  Mich. 
896:  Chicago  v.  Trotter,  186  111.  480;  StaU  v. 
Mahner,  4&  La.  Ann.  496;  Horr  &  Bemis,. 
Mun.  Pol.  Ord.  §§  18,  268. 

Messrs.  James  E.  Markham*  H.  W* 
Phillips,  and  Carl  Taylor  for  respondent. 

Mitohellt  J.,  delivered  the  opinion  of  the 
court: 

The  charter  grants  to  the  common  council 
the  following  powers,  among  others:  "To  do 
all  acts  and  make  all  regulations  which  maybe 
necessary  or  expedient  for  the  preservation  of 
health  and  the  suppression  of  disease,  and  make 
regulations  to  prevent  the  introduction  of  con- 
tagious diseases  into  the  city."  St.  Paul  Mun. 
Code  1898,  g  40,  cl.  88.  *The  common  coun- 
cil of  the  city  of  Bt.  Paul,  in  addition  to  iu 
other  powers,  is  hereby  authorized  to  ordain 
such  other  and  further  ordinances,  not  incon- 
sistent with  the  laws  of  the  state,  which  shall 
be  deemed  expedient  for  the  good  government 
of  the  city,  the  protection  of  its  property,  the 
preservation  of  peace  and  good  order,  the  sup- 
pression of  vice,  the  benefit  of  trade  and  com- 
merce, the  preservation  of  health,  etc."  Id. 
§  68.  Under  this  grant  of  power,  the  common 
council  passed  ordinance  No.  1885,  found  in 


See  also  46  L.  R.  A.  442 ;  48  L.  R.   A.  88. 
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Paper  Book,  pages  1  to  15,  entitled  "An  Ordi- 
Dance  to  Provide  for  the  Licensini;  of  Scaven- 
fl;er8  and  the  Removal  of  Night  Soil."  Hav- 
log  been  convicted  in  the  municipal  court  of 
St.  Paul  of  violating  g  4  of  this  ordinance,  by 
removing  the  contents  of  a  cess  pool  without 
having  obtained  a  permit  so  to  do  from  the 
commissioner  of  health,  and  upon  such  con- 
viction sentenced  for  imprisonment  for  ten  days 
in  the  St.  Paul  workhouse,  of  which  the  re- 
spondent is  the  keeper  and  custodian,  the  re- 
lator having  allefi^ed  that  his  confinement  was 
Illegal,  petitlonea  for,  and  was  granted,  a  writ 
of  habeas  corpus  to  test  the  legality  of  his  im- 
prisonment. 

The  grounds  upon  which  relator's  counsel 
claims  tnat  his  imprisonment  is  illegal  may  be 
divided  into  two,  vit.:  (1)  That  the  ordinance 
is  void;  and  (2)  that,  even  if  the  ordinance  is 
valid,  the  complaint  upon  which  he  was  con- 
victed was  insufScient.  After  judgment  the 
sufficiency  of  the  complaint  cannot  be  reviewed 
or  considered  on  habeas  corpus,  but  only  on 
appeal.  Habeas  corpus  takes  cognizance  only 
of  defects  of  a  jurisdictional  character,  which 
render  a  proceeding,  not  merely  voidable,  but 
Absolutely  void.  JState^  Noonan,  v.  Hennepin 
Otmnty  Sheriff,  24  Minn.  87.  If  the  court  had 
jurisdiction,  and  the  ordinance  is  valid,  so  that 
-a  good  complaint  could  have  been  made  under 
vit,  then  the  judgment  of  the  court  was  not  void, 
but  mereljr  voidable,  although  the  complaint 
'may  have  imperfectly  stated  the  facts  consti- 
tuting the  offense  charged.  It  is  urged  that 
the  ordinance  is  invalid,  for  the  reason  that  the 
city  charter  gives  the  common  council  no  au- 
thority to  require  licenses  of  those  engaged  in 
the  scavenger  business;  that  there  is  no  express 
or  specific  grant  of  any  such  power;  that  the 
(general  erant  of  powers  above  enumerated 
merely  gives  the  council  authority  to  regulate 
such  a  business;  but  that  power  to  regulate 
does  not  include  power  to  license.  As  g  4,  un- 
der which  relator  was  convicted,  applies  only 
to  licensed  persons,  it  is  undoubtedly  true  that 
if  the  sections  of  the  ordinance  relatins:  to 
licensing  are  invalid,  g  4  would  fall  with  them. 
In  determining  whether  the  general  powers 
thus  granted  include  the  power  to  license,  it 
is  important  to  consider,  first,  the  definition  of 
"scavengers"  contained  in  the  ordinance,  and, 
second,  the  relation  which  the  scavenger's  buai- 
viess,  as  thus  defined,  bears  to  the  public 
4iealth  and  comfort.  The  business  of  scaven- 
l^r,  as  defined  in  the  ordinance,  and  the  only 
business  which  it  assumes  to  deal  with,  is  the 
cleaning  and  removing  the  contents  of  privy 
vaults,  cess  pools,  sinks,  and  private  drains. 
The  subject-matter  dealt  with  is  one  requiring 
the  adoption  of  very  stringent  rules  and  regu- 
lations. The  public  health  and  comfort  impera- 
tively require  that  this  kind  of  work  should  be 
|)erformed  only  by  competent  persons,  supplied 
'With  the  proper  outfit  to  do  it  with  despatch, 
mnd  in  such  a  way  as  not  to  spread  disease, 
or  to  prove  offensive  to  the  inhabitants  of  the 
citv.  It  is  also  necessary,  in  order  that  the 
public  officials  may  be  enabled  to  supervise  the 
work,  so  as  to  see  that  it  is  done  properly,  and 
in  accordance  with  such  rules  and  regulations, 
that  they  shall  know  in  advance,  not  only 
when  and  where  it  is  to  be  done,  but  also 
by  whom  it  is  to  be  done,  in  order  that  they 
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may  ascertain  that  he  has  at  hand  the  proper 
outfit  wita  which  to  do  the  work. 

It  is  undoubtedly  the  law  that  the  right  to 
license  must  be  plainly  conferred,  or  it  will  be 
held  not  to  exist.  The  power  to  make  by- 
laws rel alive  to  specified  lawful  occupationiB, 
or  the  general  power  to  pass  prudential  by- 
laws in  reference  to  them,  would  not,  as  a  gen- 
eral rule,  authorize  the  municipal  corporation 
to  exact  a  license  from  those  carrying  on  auch 
business.  But,  in  view  of  the  very  importaDt 
bearing  which  the  scavenger  business  haaupon 
the  public  health,  and  thelmperative  necessity, 
from  sanitary  considerations,  that  such  work 
should  be  intrusted  only  to  those  who  an 
competent  and  properly  equipped  to  perform 
it,  we  are  of  the  opinion  that  the  grant  of 
power  to  make  such  regulations  and  to  ordaio 
such  ordinances  as  may  be  necessary  or  expe- 
dient for  the  preservation  of  health,  and  to  pre- 
vent the  introduction  of  contagious  diseases, 
conferred  authority  on  the  common  conncil, 
as  one  means  of  regulating  the  scavenger  busi- 
ness, to  require  a  license  from  those  carrying 
it  on,  and  to  prohibit  anyone  from  doing  so 
without  a  license.  Boehm  v.  Baltimore,  61  Md. 
259:  Chicago  Packing  &  P,  Co.  v.  Chicago,  8S 
111.  221,  80  Am.  Rep.  545;  Eindeu  ▼.  Chicago, 
124  111.  859. 

It  must  be  remembered,  however,  that  the 
power  to  exact  a  license  from  scavengers  cao- 
not  be  exercised  arbitrarily,  so  as  to  give  any 
person  or  persons  an  exclusive  ri^ht  or  a  monop- 
oly of  the  business.  The  council  should  exer- 
cise their  judgment  and  discretion  honestly  and 
intelligently,  for  the  purpose  of  ascertaining 
whether  the  applicant  is  a  competent  person, 
and  has  the  adequate  outfit  and  other  me  ms 
with  which  to  properly  do  the  work,  and  then 

Sant  or  refuse  the  license,  is  accordance  wiih 
e  result  of  such  investigal4on.  The  provi- 
sions of  the  ordinance  in  question  are  entirely 
consistent  with  the  equal  enjoyment  of  its  priv- 
ileges bv  all  citizens  who  are  competent  to  per- 
form this  kind  of  work  in  a  manner  connistent 
with  the  public  welfare.  There  is  nothing  in 
it  requiring  or  contemplating  any  arbitrary  ex- 
ercise of  power,  and  the  presumption  is  thai 
the  power  will  be  properly  exercised. 

No  objection  is  made  tog  3,  providing  for 
the  payment  of  a  license  fee  of  f '25,  and  there- 
fore we  have  not  considered  it.  Much  of  what 
has  been  said  in  regard  to  the  power  of  tbe 
council  to  require  a  license  is  applicable  to  the 
provisions  of  §  4,  requiring  the  licensee  to  ob- 
tain a  ''permit"  from  the  commissioner  of 
health  before  removing  the  contents  of  any 
privy  vault,  etc.  This  does  not  and  was  nol 
intended  to  give  that  officer  a  veto  power  over 
the  action  of  tbe  common  council  in  granting 
a  license.  Nor  docs  it  give  him  any  arbitrary 
discretion  by  which  to  withhold  a  permit  from 
a  suitable  person  properly  equipped  to  do  the 
work.  5«.  Pflwiv.  ZA2t£>to'»,6lMinn.587.  This 
provision  is  not  materially  different,  either  in 
substance  or  purpose,  from  those  found  io 
nianv  ordinances  on  other  subjects;  for  ex- 
ample, requiring  a  permit  from  some  officer, 
such  as  building  inspector  or  city  engineer,  be 
fore  doing  certain  work,  such  as  erecting  or 
repairing  a  building,  doing  a  job  of  plumbing, 
making  connection  with  a  sewer,  and  the 
like.     We  are  not  aware  that  the  validity  ol 
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rach  proTirioDS  has  ever  been  successfully  dis- 
puted. 

The  object  io  reqairing  a  permit  from  the 
commissioner  of  health  Is  to  insure  that  the 
scavenger  is  properly  equipped  to  do  the  par- 
ticular job  io  hand;  that  it  will  be  done  at  a 
proper  time;  and,  what  is  perhaps  more  im- 
portant than  anything  else,  that  the  commis- 
sioner of  health  may  know  when  and  where  the 
work  is  to  be  done,  so  that  he  may  supervise 
it.  and  see  that  it  is  performed  in  accordance 
^ith  the  rules  and  regulations  on  the  subject. 
It  is  suggested  that  the  commissioner  of  health 
might  arbitrarily  refuse  a  permit,  in  which 
case  the  applicant's  only  remedy  would  be  by 
mandamus,  to  compel  him  to  issue  it,  which 
would,  under  ordinary  circumstances,  be  so 
Inadequate  as  to  amount  to  no  remedy  at  all. 
This  might  be  true  in  many  other  cases  where 
a  public  officer  refuses  to  do  his  duty,  but  this 
Is  no  reason  for  holding  a  law  or  ordinance  in- 
valid. The  subject,  involving,  as  it  does,  the 
public  health,  is  one  which  necessarily  requires 
Tcry  stringent,  and  even  somewhat  drastic, 
rules  and  regulations.  Moreover,  the  presump- 
tion is  that  every  public  .officer  will  perform 
bis  duty. 

Our  conclusion  is  thnt  none  of  the  objections 
urged  against  the  validity  of  the  ordinance  are 
well  taken,  and  that  the  deeinon  of  t?u  Dietrict 
Court  must  be  affirmed^  and  the  relator  re- 
manded to  the  custody  of  the  respondent.^ 

80  ordered. 


STATE  of  Minnesota,  ex  rel  Fetter  LURIA, 

V, 

John  WAQEKER 

( Minn ) 

^Chapter  107f  I«a.ws  1 80  7f  purporting^  to 
license  aAd  regulate  hawkers  and 
peddlers  throuffhout  the  state,  provides  that 
the  act  shall  not  ^'be  oonstrued  to  prevent  any 
maDuIacturer.  meohanto,  nurseryman,  farmer, 
butcher,  •  • .  selllnir,  as  the  case  may  be,  his  man- 
ufactured articles,  or  products  of  his  nursery  or 
farm,  or  his  wares,  •  .  .  as  butcher,  either  by  blm- 
self  or  employee.**  Held,  the  business  of  hawker 
or  peddler  Is  so  far  a  legitimate  and  moral  busi- 
ness that  the  legislature  can  regulate  It  only  for 
the  purpose  of  prerentlng  It  from  becoming  a 
nuisance;  and,  for  that  purpose,  the  distinctions 
attempted  to  be  made  between  peddling  by  the 
manufacturer,  mechanic,  nurseryman,  farmert 
and  butcher,  as  aforesaid,  and  the  peddling  of  the 
same  articles  by  the  purchaser  from  these  par- 
ties, constitute  no  proper  basis  for  classification, 
but  the  classification  so  attempted  Is  founded  on 
no  proper  or  natural  distinction,  but  Is  arbitrary, 
and  contravenes  M88  and  84  of  article  4  of  the 
Constitution. 

amy  8. 1897.) 

APPLICATION  for  a  writ  of  habeas  corpus 
to  obtain  relator's  discbarge  from  custody 
to  which  he  had  been  committed  for  violating 

*Headnote  by  Cabtt,  J. 

NOTK.— For  police  power  over  business  of  ped- 
dtiog,  see  alao  State  v.  Harrington  (YtJ  8A  L.  B.  A. 

loa 
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an  ordinance  against  peddling  without  a  lioensL. 
Dtediarge  granted. 

The  facts  are  stated  in  the  opinion. 

MesMTS.  Stevens*  O'Brien,  Cole*  &  AU 
breeht*  for  relator: 

No  arbitrary  distinction  between  different 
kinds  or  classes  of  business  can  be  sustained; 
the  conditions  being  otherwise  similar. 

State,  McOue,  v.  Bamaey  County  Sheriff,  4S 
Minn.  239. 

The  leading,  primary  idea  of  a  hawker  and 
peddler  is  that  of  an  itinerant  or  travelini? 
trader  who  carries  goods  about  in  order  to  sell 
them,  and  who  actually  sells  them  to  purchas- 
ers, in  contradistinction  to  a  trader  who  has 
goods  for  sale,  and  sells  them,  in  a  fixed  plaoo 
of  business. 

Stuart  V.  Cunningham,  88  Iowa,  191,  20  L. 
R.  A.  430. 

It  is  the  manner  of  sale  that  makes  a  peddler,. 

Com.  V.  Gardner,  183  Pa.  284,  7  L.  R,  A.  608. 

Licenses  are  imposed  for  revenue,  or  for  reg- 
ulation, or  to  give  monopolies,  or  for  prohibw^ 
tion. 

Cooley,  Taxn.  592. 

The  lejdslature  has  the  richt  to  confer  upon 
a  town,  "the  power  of  regulating  any  business 
which  may  act  prejudicially  upon  the  healthy 
morals,  or  peace  of  the  inhabitants." 

St,  Paul  V.  Trayer,  8  Minn.  295. 

In  itself  peddling  is  a  moral  and  lawful  pur> 
suit. 

Duluth  V.  Krupp'iQ  Minn.  488. 

Being  a  moral  and  lawful  pursuit  the  ground 
upon  which  a  large  license  fee  could  be  sus- 
tained is  that  the  business  "in  cities"  might 
become  a  nuisance  unless  the  number  of  ped- 
dlers be  restrained. 

Dvluih  V.  Krupp,  46  Minn.  488. 

It  certainly  must  be  the  manner  of  selling,, 
not  the  nature  of  tbe  thing  sold  or  the  individ- 
uality of  the  producer,  that  makes  peddlings 
such  a  nuisance  that  the  number  of  peddlers 
must  be  restrained. 

If  the  alleged  license  is  not  for  revenue  and 
does  not  regulate  the  occupation  of  peddlings 
it  must  be  a  license  for  giving  a  monopoly,  or 
for  prohibition,  or  for  both. 

Temple  v.  Sumner,  61  Miss.  18, 24  Am.  Rep. 
615. 

Such  a  law  is  the  result  of  an  arbitrary  and 
unreasonable  exercise  of  class  legislation. 

Chaddock  v.  Day,l^  Mich.  627, 4  L.  R.  A.  809. 

The  right  to  buy,  sell,  barter,  and  exchange 
property  is  a  necessary  iocident  to  its  owner- 
ship, and,  subject  to  reasonable  regulations,  is 
as  much  protected  by  this  provision  of  the 
Constitution  as  is  the  ownership  itself. 

CarroUton  v.  BanetU,  159  111.  284,  81  L.  R. 
A.  522. 

It  would  be  unreasonable  and  unjust  to  make» 
under  tbe  same  circumstances,  an  act  done  by 
one  persctn  penal,  and  if  done  by  another  not 
80;  ordinances  which  have  this  effect  cannot 
be  sustained 

Pill.  Mun.  Corp.  1 822;  Tugman  v.  Chieag^, 
78  III.  407. 

Where  the  business  or  occupation  consists  la 
the  sale  of  goods,  tbe  license  tax  required  for 
its  pursuit  is  in  effect  a  tax  upon  the  goods 
themselves. 

Welton  V.  Miuouri,  91  U.  5.  279,  23  L.  ed. 
1849. 


See  also  46  L.  R.  A.  442. 
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If  It  is  to  be  regarded  aa  a  tax  upon  goods  it 
is  unequal  taxation. 

Cooley,  Taxn.  169;  Desty,  Taxn.  1888. 

The  general  public  is  by  this  law  deprived  of 
Its  equal  right  to  buy  of  a  peddler,  and  a  monop- 
oly is  established  against  both  in  favor  of  the 
town  merchant 

Peoria  v.  Gugenheim,  61  111.  App.  878. 

Mewri,  H.  W.  Childs,  Oeorg^e  B.  Ed- 
fl^erton*  and  S«  A.  Anderson  tor  respond- 
ent. 

Canty,  J.,  delivered  .'the  opinion  of  the 
court: 

Relator  was  by  a  Justice  of  the  peace  con- 
victed of  peddling  coods  without  a  license  in 
the  town  of  Rose,  in  Kamsev  county,  contrary 
to  chap.  107,  Laws  1897,  which  provides: 

"Sec.  1.  No  person  shall  hereafter  be  al- 
lowed to  sell  or  expose  for  sale  any  personal 
property  within  any  organized  township  within 
the  state  of  Minnesota,  as  a  peddler  or  hawker, 
without  first  obtaining  a  license  therefor  from 
the  proper  authorities  of  said  organized  town- 
ship, in  the  manner  hereinafter  prescribed. 

"Sec.  2.  The  township  supervisors  of  every 
organized  township  in  the  state  of  Minnesota 
are  hereby  authorized  and  empowered  to  es- 
tablish rates  and  prescribe  rules  for  the  issu- 
ing of  licenses  to  hawkers  and  peddlers  within 
the  limits  respectively  of  such  organized  town- 
ship. The  fee  for  such  license  in  any  or- 
ganized township  shall  not  exceed  (30  per  an- 
num." 

Section  8  provides  that  the  town  clerk  may 
Issue  the  license,  and  g  4  provides  that,  on  con- 
viction of  peddling  without  a  license  issued  as 
provided  by  the  act,  a  fine  of  not  less  than  (10 
or  more  than  |100,  or  imprisonment  not  ex- 
ceeding ninety  days,  may  be  imposed. 

Section  5  reads  as  follows:  "Sec.  6.  This 
act  shall  not  be  construed  to  apply  to  any  per- 
sons traveling  from  place  to  place,  soliciting  or- 
ders for  goods,  wares,  or  merchandise,  with  or 
without  samples,  where  such  goods,  wares,  or 
merchandise  are  to  be  deliver^  by  or  through 
a  person  or  corporation  other  than  the  one  so- 
liciting such  orders;  neither  shall  it  be  con- 
strued to  prevent  the  sale  accompanied  by  de- 
livery of  goods,  wares,  or  merchandise  to  retail 
dealers;  nor  shall  it  be  construed  to  apply  to 
train  boys;  nor  shall  it  be  construed  to  prevent 
any  manufacturer,  mechanic,  nurseryman, 
farmer,  butcher,  fish  or  milk  dealer,  selling,  as 
the  case  may  be,  his  manufactured  articles,  or 
products  of  his  nursery  or  farm,  or  his  wares, 
as  a  fish  or  milk  dealer  or  butcher,  either  by 
himself  or  employee." 

Relator  was  sentenced  to  imprisonment  on 
sach  conviction,  and  sued  out  a  writ  of  habeas 
corpus,  claiming  that  this  act  is  unconstitu- 
tional  and  void  for  two  reasons:  (1)  It  contra- 
venes g§  83  and  84  of  article  4  of  the  Constitu- 
tion, prohibiting  partial  class  legislation;  and 
(2)  it  permits  an  excessive  and  unreasonable 
amount  of  money  to  be  demanded  as  a  license 
fee.  We  will  consider  only  the  first  ground. 
We  are  of  the  opinion  that  the  act  is  unconsti- 
tutional on  the  first  ground.  Section  88,  afore- 
said, provides:  "In  all  cases  where  a  |^neral 
law  can  be  made  applicable,  no  sr^ecial  law 
shall  be  enacted;  and  whether  a  general  law 
could  have  been  made  applicable  in  any  case, 

88  L.R  A. 


is  hereby  declared  a  Judicial  question,  and,  ss 
such,  shall  be  judicially  determine  without 
regard  to  any  legislative  assertion  on  that  Futr 
ject."  Section  84  provides:  "The  legislature 
shall  provide  general  laws  for  the  transactioo 


of  any  business  that  may  be  prohibited  by  ^  1 
[%  881  of  this  amendment,  and  all  such  laws 
shall  be  uniform  in  their  operation  throughoot 
the  state."  This  court  has  often  held  that,  un- 
der these  sections,  the  legislature  must  treat 
alike  all  who  are  in  the  same  condition,  must 
make  the  law  apply  to  a  whole  class,  and  can- 
not make  a  law  which  applies  only  to  a  part  of 
a  class.  And  the  class  must  be  selected  on 
some  distinction,  or  be  defined  by  some  princi- 
ple, which  might  natural  I  v  or  properly  dis- 
tinguish it  from  all  other  classes.  We  are  of 
the  opinion  that  these  rules  have  not  been  com- 
plied with  in  the  framing  of  this  statute.  It 
was  proper  to  leave  out  or  the  class  of  persons 
to  whom  the  act  should  apply  several  of  ibe 
classes  of  the  persons  excepted  by  §  5  thereof. 
But  other  persons  are  excepted  by  §  5,  who 
cannot  be  left  out  of  the  class  ooverra  bf  the 
act  on  any  natural  or  proper  disiincUon  or 
principle.  Thus,  the  manufacturer  la  allowed, 
by  himself,  and  his  employee,  to  peddle  with- 
out license  the  wares  of  his  own  mannfactore. 
The  legislature  can  regulate  the  business  of 
hawker  or  peddler  only  for  the  purpose  of 
preventing  it  from  becoming  a  nuisance.  The 
business  is  inherently  moral  and  legitimate  in 
itself,  but  there  is  in  it  a  tendency  to  abuse,  as 
many  irresponsible,  clamorous,  and  intrusire 
persons  engage  in  it.  It  cannot  be  held,  on 
any  sound  principle,  that  peddling  may  not  be- 
come a  nuisance  as  well  when  the  peddler  or 
his  employer  has  manufactured  the  wares  be 
peddles  as  when  someone  else  has  mannfac- 
tured  them.  This  act  allows  the  manufacturer 
of  brooms,  tinware,  patent  medicine,  or  aor 
other  articles,  whether  manufactured  in  this 
state  or  elsewhere,  to  employ  the  most  obstrep- 
erous and  irrepressible  peddlers  to  hawk  bis 
wares  for  him  without  license,  while  no  peddler 
can  buy  the  same  goods  from  the  manufac- 
turer, and  peddle  them  on  his  own  account, 
without  a  license.  For  the  purposes  of  a  law 
to  prevent  peddling  from  becoming  a  nuisance, 
we  cannot,  on  any  proper  ba^is  of  (dassificaUoo, 
distinguish  between  the  peddling  of  goods  by 
the  manufacturer  and  bis  servant,  and  the  ped- 
dling of  the  same  goods  by  the  purchaser  from 
the  manufacturer.  Thus,  when  the  object  of 
a  law  was  to  prohibit  the  nuisance  arising  from 
the  emitting  of  dense  smoke  from  chimne js, 
the  law  was  held  unconstitutional  becaose  it 
excepted  from  the  operation  of  the  act  tbe 
chimneys  of  manufacturing  establish rneoi^. 
State,  MeCue,  v.  Rameey  County  Sherif,  48 
Minn.  289.  The  distinction  was  held  to  be  ar- 
bitrary, and  the  classification  improper.  la 
the  same  manner  as  the  act  here  in  qnestios 
attempts  to  distinguish  between  peddline  br 
the  manufacturer  and  bis  servant  and  peddlioi; 
by  the  purchaser  from  such  manufacturer,  it 
attempts  to  distinguish  between  peddlinjc  br 
the  farmer  or  nurseryman  and  peddling  by  tbc 
purchaser  from  such  farmer  or  nursenrmao; 
between  peddling  by  tbe  butcher  and  peddliof 
by  the  purchaser  from  such  butcher.  Tbese 
distinctions  are  arbitrary  and  no  proper  bsfii 
for  classification.    This  disposes  of  tbe  cssa 
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The  act  ID  question  is  unconstitutional,  and  the 
•conviction  under  it  is  illegal  and  void. 

It  M  ordered  that  the  relator  he,  and  he  her^ 
it,  discharged  from  custody.  Let  judgment  be 
•entered  accordingly. 

HlteheU^J.: 

While  I  concur  in  the  result  I  do  not  wish 
<o  place  the  decision  of  the  case  exclusively 


upon  §§  83  and  84,  art.  4,  of  the  Constitution. 
I  am  of  opinion  that,  even  if  these  sections  had 
never  been  adopted,  the  act  in  question  would 
have  been  invalid  as  ''class  legislation/'  be- 
cause repugnant  to  §  2,  art  1.  of  the  Constitu- 
tion, which  declares  that  "no  member  of  the 
state  shall  be  .  .  .  deprived  of  any  of  the 
rights  or  privileges  secured  to  any  other  citizen 
thereof  unless  by  the  law  of  the  land." 


TENNESflEE  SUPREME  COURT. 


T.  J.  BIGLEY  et  al„  Apptt,, 

if. 

W.  a  WATSON  et  aL 
(96Tenn.  868.) 

1.  The  mle  tli»t  a  deeree  which  is  not 
confined  to  matters  presented  Id  the  pleadings 
is  subject  to  avoidance  does  not  apply  to  a  con- 
sent decree  when  the  court  had  jurlsdiotlon  of 
the  parties  and  of  the  subject- matter. 

fi.  The  diaahility  of  coTertnre  <if  a 
party  to  a  consent  decree  who  does  not 
avoid  it  In  her  lifetime  will  not  prevent  the  de- 
cree from  beinfr  binding  on  those  olaiminff  un- 
der her  after  her  death. 

3.  An  estate  by  cnrtesy  cannot  attach  to  a 
mere  life  estate. 

4«   A  renainder  will  be  regt^rded  as 

▼ested  rather  than  contlnsrent  If  thedlspoeition 
to  so  obviously  upon  the  border  as  to  be  inher- 
ently doubtful  t>etween  the  two. 

^0  A  remainder  to  the  ehildren^'of  a 
woman  who  has  an  estate  for  life  is  not  eztln- 
iruished  until  her  death,  although  she  may  be 
very  old  aud  childless,  as  the  law  does  not  assume 
that  there  is  au  Impofeibillty  of  issue  at  any  age, 
however  great. 

€•  The  Use  is  not  in  abeyance  while  a 
remainder  is  conting^ent  under  a  consent 
decree  in  partition  giving  one  party  a  life  estate 
with  remainder  at  her  death  to  her  children  then 
living  or  the  Issne  of  such  as  may  be  dead,  but 
the  fee  abides  with  her  during  such  contingency, 
and  if  the  lice  of  remaindermen  to  extinct  at  her 
death  her  title  to  freed  from  the  remainder  and 
subject  to  disposal  by  her  wlU. 

7.  The  statute  abro^atinip  the  mle  in 
Shelley's  Case  (Acts  1861  and  185S.  chap.  91, 
1 1)  by  providing  that,  on  the  termination  of  a 
life  estate  with  remainders  to  heirs  or  heirs  of 
the  body  of  the  life  tenant,  such  heirs  shall  take 
as  purchasers  by  virtue  of  the  remainder  so  lim- 
ited to  them,  gives  no  right  to  "heirs**  to  whom 
no  remainder  was  limited  as  against  devisees  of 
-one  who  was  not  only  a  life  tenant  but  in  whom 
the  fee  abode  subject  to  a  contingent  remainder 
to  her  surviving  children  or  Issue  of  children, 
when  by  the  extinction  of  the  line  of  her  descend- 
ants during  her  life  the  remainder  failed  and  her 
title  at  the  moment  of  her  death  became  absolute. 

(March  19,  1997.) 


KoTK.-S1nce  the  court  adopts  the  view  of  "the 
minority  with  the  better  reason,**  and  concedes 
that  the  majority  of  the  authorities  may  be 
^Inst  it,  no  attempt  will  be  made  here  to  marshal 
the  authorities  for  and  against  the  position. 
«L.aA- 


APPEAL  by  complainants  from  a  decree  of 
the  Court  of  Chancery  Appeals  affirming 
the  decree  of  the  Chancery  Court  for  David- 
son County  which  dismissed  a  bill  filed  to 
establish  title  by  inheritance  to  certain  real 
estate  and  to  remove  clouds  therefrom.  A/- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Meure,  Stokes  &  Stokes   for  appellants. 

JUr.  Morton  B.  Howell  for  appellees. 

Mr,  W.  O.  Vertrees  guardian  ad  litem, 

Caldwell*  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding  in  equity  to  set  up  title 
by  inheritance  to  certain  real  estate,  to  remove 
clouds  from  that  title,  and  to  have  an  account 
of  rents  and  profits.  The  chancellor,  bearing: 
the  cause  on  its  merits,  dismissed  the  bill,  and 
the  court  of  chancery  appeals  aflSrmed  his  de- 
cree. 

George  W.  Boyd  died,  testate,  many  yean 
ago;  aud  by  his  wi11»  probated  in  1880.  gave 
considerable  real  estate  to  his  widow  and  four 
children,— one  son  and  three  daughters.  The 
widow  dissented  from  the  will,  and  procured 
an  allotment  of  dower.  In  the  course  of' time 
the  widow  died,  and  the  property  covered  by 
her  dower  passed,  under  the  will,  to  the  four 
children.  Subsequently  one  of  the  daughters 
died,  intestate,  unmarried,  and  without  issue. 
Thereupon  the  other  three  children,  all  of 
whom  were  married,  and  the  husbands  of  the 
two  daughters,  filed  a  joint  ex  parto  petition  in 
the  chancery  court  of  Davidson  county  to 
have  the  real  estate  previously  covered  by  the 
dower  and  that  owned  by  the  deceased 
daughter  partitioned  among  the  three  sur- 
viving children  in  equal  parts.  Steps  appro- 
priate to  that  end  were  taken  under  the  direc- 
tion of  the  chancellor;  and  floal  decree,  devest- 
ing and  vesting  title,  was  passed  in  November, 
1854.  By  this  decree  the  title  to  a  tract  of  M 
acres  and  to  a  town  lot,  assigned  to  Mrs  Sarah 
A.  Watson,  one  of  the  surviving  daughters, 
was  vested  in  her  *'for  her  sole  and  separate 
use  during  her  life,  and  at  her  death  to  her 
children  then  living,  and  the  issue  of  such  as 
may  be  dead."  Mrs.  Watson  then  had  two 
children,  but  both  of  them  died,  without  issue, 
in  her  lirctime.  She  herself  died  in  1803,  and 
by  her  will  devised  the  real  estate  just  men- 
tioned to  her  husband.  W.  S.  Watson,  the 
father  of  her  children.  He  went  into  possession 
under  the  will,  and,  as  a  devisee  of  his  wife, 
sold  the  66  acres,  and  mortgaged  a  part  of  the 
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town  lot.  lo  1895,  tbe  complainaDts  in  this 
cause,  as  heirs  at  law  of  Mrs  Watson,  filed 
their  bill  against  her  husband  and  bis  convey- 
ees  to  recover  the  whole  of  said  properly,  to 
remove  bis  conveyances  as  clouds  upon  their 
title,  and  to  have  an  account  forniesne profits. 
Tbe  theory  of  the  bill,  briefly  stated,  is  that 
Mrs.  Watson,  having  only  a  life,  estate,  could 
Dot  effectively  devise  tbe'remainder;  and  that, 
having  left  no  children,  nor  the  issue  of  chil- 
dren, the  remainder  did  not  become  vested  in 
them,  but  upon  her  death  descended  to  her 
heirs  at  law.  Answering,  tbe  defendants  say, 
in  substance:  (1)  That  so  much  of  the  parti- 
tion decree  as  undertook  to  cut  down  her  in- 
terest in  her  own  land  to  a  life  estate  was  coram 
non  Judice,  and  void;  and  (2)  that,  treating 
that  decree  aa  valid,  she  nevertheless  had 
power  to  devise  the  remainder,'  because  tbe 
contingency  upon  which  it  was  to  vest  never 
happened;  ana  (8)  that,  in  any  event,  Watson 
is  entitled  to  a  life  estate  as  tenant  by  tbe 
curtesy.  It  is  undoubtedly  true  that  the  parti- 
tion decree  is  somewhat  broader  than  the 
pleading.  Tbe  petition  under  which  that  de- 
cree was  rendered  sought  only  a  division  of 
tbe  lands  among  the  three  claimants;  while  the 
decree  went  further,  and  divided  the  fee  of 
Mrs.  Watson  into  a  life  estate  and  remainder, 
giving  the  former  to  her.  and  the  latter  to  her 
children  and  their  issue  living  at  her  death. 
It  is  well  settled  that  a  decree  should  be  con- 
fined to  the  matters  presented  In  the  pleadings, 
and  that  an  adjudication  of  other  matters  is 
coram  non  judice,  and,  for  that  reason,  subject 
to  avoidance.  Oilreath  v.  Oilliland,  95Tenn. 
883;  Roger%  v.  Breen,  9  Heisk.  679;  Randolph 
V.  Merchants*  Nat.  Bank,  9  Lea,  68,  and  cases 
cited.  This  rule,  however,  does  not  extend  to 
consent  decrees  rendered  in  causes  where  the 
court  had  jurisdiction  of  tbe  parties  and  of  the 
subject-matter.  Pacific  R.  Co,  v.  Ketchvm,  101 
U.  S.  289,  25  L.  ed.  982;  NashtiOe,  O.  db  St.  L, 
R.  Co:  ▼.  United  States,  118  U.  8.  261,  28  L. 
ed.  971;  5  Enc.  PL  &  Pr.  962;  Boyce  y.  Stan- 
ton, 16  Lea.  347.  Tbe  decree  here  impeached 
by  tbe  defendants  falls  within  this  exception 
to  the  general  rule,  and  must  therefore  be 
treated  as  operative  in  all  its  parts.  Mrs.  Wat- 
son was  in  tbe  court  of  plenary  jurisdiction 
upon  her  own  petition, and  with  full  knowledge 
of  her  rights  she  and  her  husband  assented  to, 
and,  through  their  counsel,  procured,  the  de- 
cree in  question.  It  matters  not,  in  this  pro- 
ceeding, that  Mrs.  Watson  was  a  married 
woman  at  tbe  time,  for  decrees  entered  by 
consent  of  persons  under  the  disability  of  cov- 
erture or  infancy  are  avoidable  alone  by  origi- 
nal bill,  and  tben  only  for  good  reasons  shown. 
Jones  V.  McKenna,  4  Lea,  680:  Musgrore  v. 
Lush,  2  Tenn.  Ch.  580;  Wall  v.  Bushhy,  1  Bro. 
Cb.  484;  2  Dan.  Ch.Pl.  &  Pr.  5  Am.  ed.  *974. 
In  any  and  every  aspect  of  the  question  tbe 
decree  was  binding  on  Mrs.  Watson  so  long  as 
she  elected  to  let  it  stand.  She  did  not,  in 
fact,  avoid  it  in  her  lifetime;  hence,  it  was  in 
force  at  her  death,  and  is  now  binding  on 
those  claiming  under  her.  By  the  plain  terms 
of  the  decree  Mrs.  Watson  reserved  to  herself 
only  a  life  estate.  This  being  so,  and  nothing 
else  appearing,  her  husband  is  entitled  to 
Dotbin^  as  tenant  by  the  curtesy.  Curtesv  can- 
not attach  to  a  mere  life  estate.  Beecfier  v. 
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Hicks,  7  Lea,  207;  Alexander  v.  MtOer,  7  Heisk. 
81;  2  Kent,  Com.  *184.  That  part  of  the  de- 
cree which  adjudged  that  the  lands  allot  ted  to 
Mrs.  Watson  should  pass  '  at  her  death  to  ber 
children  then  living,  and  the  issue  of  such  aa 
may  be  dead"  created  a  valid  contingent  re- 
mainder in  fee.  The  interest  given  was  a 
remainder  in  fee,  because  it  compiiaed  tbe 
whole  residue  of  the  estate  (4  Kent.  Com.  *198; 
2  Bl.  Com.  164;  2  Wasbb.  Real  Prop.  5tb  ed. 
585);  and  it  was  contingent,  rather  than  vested, 
because  limited  to  take  effect  in  "dubious  and 
uncertain"  persons,  as  under  Blackstone's  first 
class  and  Fearne's  fourth  class  of  contingent 
remainders.  2  Bl.  Com.  169;  1  Fearne,  (*on- 
tingent  Remainders,  8-9;  4  Kent.  Com.  **20C» 
207;  2  Wasbb.  Real  Prop.  608,  614. 

It  is  not  amiss  to  remark  in  passing  that  'Mhe 
lines  of  distinction  between  vested  and  contio 
gent  remainders  are  so  nicely  drawn  that 
they  are  sometimes  difficult  to  be  traced"  {4 
Kent,  Com.  *204\  and  that  in  those  instances 
where  tbe  disposition  is  so  obviously  upon  tbe 
border  as  to  be  inherently  doubtful  between 
the  two,  tbe  doubt  will  be  resolv*  d  in  favor  of 
the  former,  for  tbe  reason  that  the  general  law 
favors  tbe  vesting  of  estates  at  the  earliest  prac- 
ticable moment.  This  remainder  failed,  be- 
cause the  line  of  remaindermen  became  to- 
tally extinct  before  the  happening  of  the  evert 
upon  which  alone  it  could  possibly  have  vested. 
The  only  two  children  born  to  Mrs.  Wat.^on, 
tbe  life  tenant,  died,  without  issue,  years  l)e- 
fore  her  death;  conseouently  she  diea  wirbout 
children  '  t  hen  li  ving,  and  there  was  no  one  to 
take  the  remainder,  as  such. 

This  suit  was  brought,  as  before  recited,  to 
solve  the  problem  of  the  present  ownership  of 
the  property,  complainants  asserting  their  ri<rbt 
to  it  as  heirs  at  law  of  Mrs.  Watson,  and  the 
defendants  claiming  it  through  her  will  to  her 
husband.  In  deciding  the  question  it  is  im- 
portant to  inquire  first  when  the  remainder  fell. 
If  it  was  extinguished  immediately  upon  the 
death  of  tbe  longer  liver  of  ber  two  children, 
or  at  any  other  time  in  advance  of  her  owo 
death,  Mrs.  Watson  at  that  moment  became 
tbe  al)so1ute  owner  of  the  whole  estate  and  un- 
questionably had  plenary  power  to  dispose  of  it 
by  will  to  her  husband,  or  to  anyone  else,  sub- 
ject to  his  right  as  tenant  b^  tbe  curte^^y.  On 
the  other  band,  if  tbe  remainder  ceased  only  at 
the  very  instant  of  her  death,  the  controversy 
between  tbe  heirs  and  tbe  devisee  as  to  the 
better  title  becomes  more  interesting.  It  is  not 
difficult  10  state  a  case  in  which  a  remainder 
would  cease  effectually  anterior  to  the  termina- 
tion of  the  life  estate.  For  instance,  if  land  be 
given  to  A  for  life,  with  remainder  in  fee  to 
B  if  living  at  A's  death,  and  B  dies  first,  tbe 
remainder  is  completely  extinguished  at  tbe 
moment  of  B's  death,  and  the  donor  may  there- 
after deal  with  the  fee  tbe  same  as  if  tbe  re- 
mainder had  never  been  created.  Mrs.  Watson 
was  an  old  woman  when  sbedied,aiid  it  is  sug- 
gested that  on  account  of  her  advanced  age  she 
was  entirely  incapable  of  bearing  other  chil- 
dren for  years  after  tbe  death  of  tbe  two  bon> 
to  ber  when  younger,  and  therefore  that  the 
remainder  came  to  an  end,  and  she  was  agaia 
full  owner  of  tbe  land  some  time  io  advance 
of  ber  own  decease.and  while  she  still  aurvived. 
This  suggestion,  so  far  aa  inTolving  a  condu- 
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sioQ  of  law,  I0  unsound,  because  baaed  upon  au 
assumed  impossibility  of  other  issue  to  Mrs. 
Watson  after  she  bad  ^own  old.    Lord  Coke 
says:  '*Tbe  law  seetb  no  impossibility  of  hav- 
ing   children"  (Co.  Litt  28);  and  Blackstone 
says:  *'A  possibility  of  issue  is  always  supposed 
to  exist,  in  law,  unless  /extinguished  by  the 
death  of  the  parties,  even  though  the  donees 
be  each  of  tbem  an  hundred  years  old."    2  BL 
Com.  125.    This  rule  of  law  has  been  recog- 
nized and  applied  in  several  American  cases. 
In  Sttfts  Y.  iaih  the  supreme  court  of  New 
Jersey  briefly  remarked  that  "by  the  common 
law  the  possibility  of  issue  is  commensurate 
with  life."    16  N.  J.  L.  888.    In  a  compara- 
tively recent  case  the  supreme  court  of  Pcnn 
sylvania  used  this  emphatic  lanrusge,  namely: 
*'The  rule  has  stood  the  test  of  time,  and  re- 
ceived the  sanction  of  sges.     .    .    .    Nature 
has  fixed  no  certain  age.  by  years,  at  which  a 
child-bearing  capacity  shall  begin  and  end. 
.    .     .    The  presumption  of  law  is  in  favor  of 
issue,  notwithstanding  advanced  age."   JMt  v. 
Bodnty,  88  Pa.  Ai<%,    This  court,  in  deciding 
the  case  of   Gamer  v.  Doioling^  said:  ''It  is 
stated  in  the  bill  that  Mrs.  Gsrner  [the  life 
tenant]  is  past  the  time  of  life  when  she  may 
be  reasonably  expected  to  have  any  children, 
but  her  age  is  not  shown,  and  if  it  were,  in 
legal  contemplation  it  is  not  impossible  she 
may  have  children,  and  the  contingency  is  not 
determined  until  her  death."    11  Heisk.  62. 
See,  to  same  efifect,  2  Sbarswood  &  B.  Lead. 
Gas.  Am.  Law  of  Real  Prop.  251-268,  citing 
this  case  and  others.     80,  then,  this  remainder 
was  subsisting  after  Mrs.  Watson's  children 
died  and  she  grew  old,  and  was  extinguished 
only  at  her  decease.     Her  heir  and  her  devi.see 
boih  appear,  claiming  under  her  as  of  that 
time,  and  dispute  with  each  other  as  to  the 
better  right.  ''Connected  with  the  favor  shown 
by  the  law  to  the  heir  is  (be  rule  that  where  a 
fierson  who  is  heir  of  his  ancestor  is  also  made 
a  devisee,  by  that  ancestor,  of  the  exact  es^te 
which,  had  there  been  no  will,  he  would  have 
taken  as  heir,  be  shall  be  held  to  be  in  by  de- 
scent as  tb  the  wortbier  title."    8  Sbarswood 
&  B.  Lead.  Cas.  Am.  Law  of  Real  Prop.  450. 
"A  devise  to  the  heir  at  law  is  void,  if  it  gives 
precisely  the  same  estate  that  the  heir  would 
take  by  descent  if  the  particular  devise  to  him 
was  omitted  out  of  the  will.     The  title  by  de 
6cent  has,  in  that  case,  precedence  to  the  title 
by  devise."    4  Kent,  Com.  *506.     "It  is  well 
settled  that  one  who  holds  the  same  estate  by 
devise,  that  the  law  casts  on  him  bv  descent, 
is  in  by  descent,  and  not  by  devise.*'    Hooter 
V.   Gregory,   m  Yerg.  451.     Manifestlv.  this 
rule  with  respect  to  the  wortbier  title 'is  un- 
availing and  inapplicable  in  this  case,  for  the 
reason  thiit  the  heir  at  law  and  the  devisee  are 
distinct  persons;  the  devise  is  not  to  the  person 
who  would  take  by  descent  in  the  absence  of 
the  will. 

Having  ascertained  that  the  remainder  cre- 
ated in  the  decree  was  in  fee,  that  it  was  con- 
tingent, that  it  never  became  vested,  and  that 
it  terminated  at  the  death  of  the  life  tenant, 
and  not  sooner,  for  the  lack  of  someone  to 
take  it,  the  next  pertinent  inquirv  Is:  Where 
did  the  inheritance  have  its  abode  in  the  mean- 
time,—in  the  donor.  Mrs.  Watson,  on  the  oie 
hand,  or  in  abeyance,  in  nuOibus,  in  gremio 
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kffii,  on  the  other  band?  Feame  says:  "Wber» 
a  remainder  of  inheritance  is  limited  in  contin* 
gency  by  way  of  use.  or  by  devise,  the  inherit- 
ance in  the  meantime,  if  not  otnerwise  dis- 
posed of,  remains  in  the  grantor,  and  his  heirs,, 
or  in  the,  heirs  of  the  testator,  until  the  contin- 

giucy  happens  to  take  it  out  of  them."  Fearne, 
ontingent  Remainders,  p.  851.  Kent  laya 
down  the  same  rule  in  the  language  following: 
"If  a  contingent  remainder  be  created  in  con- 
veyances by  way  of  use,  or  in  dispositions  by 
will,  the  inheritance,  in  the  meantime,  if  not 
otherwise  disposed  of,  remains  in  the  grantor 
or  his  heirs,  or  descends  to  the  heirs  of  the  tes- 
tator, to  remain  until  the  contingency  hap- 
pens. The  general  and  equitablejprinciple  ia 
of  acknowledged  authority."  4  Kent,  Com. 
*257.  It  should  be  borne  in  mind,  however, 
that  these  learned  authors,  in  the  language 
quoted  from  them  respectively,  refer  alone  10 
dispositions  by  way  of  use  or  by  will,  and  not 
to  all  dispositions.  They  are  not  in  harmony 
when  they  come  to  consider  the  residence  of  the- 
inheritance  pending  the  contingency  if  the  re- 
mainder be  created  by  common  law  convey- 
ance. As  to  this  question  there  has  been  great 
contrarietv  of  opinion  from  the  Year  Booka 
down  to  toe  present  time.  Fearne  would  have 
the  rule  uniform,  and  have  it  apply  alike  to- 
each  of  the  three  cases, — to  dispositions  by  way 
of  use,  by  way  of  devise,  and  by  common  law 
conveyance, — leaving  the  inheritance  in  the 
last  case  with  the  grantor  until  it  could  vest  in 
the  grantee  in  remainder.  By  way  of  criticisn^ 
of  what  others  have  said  to  the  contrary,  he 
observes:  "These  «opinion8  are  founded  on  an 
^assumption  that  the  remainder  must  pass  out 
of  the  donor  at  the  time  of  the  livery,  and, 
consequently,  that  no  estate  shall  remain  in 
him  after  such  livery;  and  therefore  in  the  case 
of  a  lease  to  one  for  life,  remainder  to  right 
heirs  of  J.  S.;  the  remainder,  they  tell  us,  is  in 
abeyance,  or  in  nubibuB,  or  in  gretnio  Ugt's^ 
though  by  way  of  some  sort  of  compromise 
between  common  sense,  and  the  supposition  of 
an  estate  passing  out  of  a  man,  where  there  ia 
no  person  in  retttm  naturd,  no  object  besides 
hard  and  hardly  intelligible  words  for  the  re- 
ception of  it,  at' the  time  of  the  livery;  they  are 
compelled  to  admit  such  a  species  of  interest  to 
remain  in  the  grantor,  as  upon  the  determina- 
tion of  the  estate  before  the  contingent  remain- 
der can  take  place,  entitles  the  grantor  or  hia 
beirs  to  enter  and  reassume  the  estate:  .  .  . 
It  must  be  an  object  of  no  small  curiosity,  to> 
understand  how  a  remainder  can  pass  from  & 
donor  until  there  exists  some  donee  to  receive 
it  of  him;  if  it  passes  at  all,  the  conclusiou 
rather  seem«  to  be,  it  passes  to  somebody:  and 
whilst  it  d(  cs  not  pass  to  anybody,  one  might 
suppose  it  does  not  pass  at  all.  And,  however 
profound  a  solution  of  this  difficulty  may  be 
discoversble  by  adepts  in  legal  lore,  under  the 
expressions,  in  abeyance,'  'in  nvbibuB*  or  'in 
gremio  Ugiit*  I  cannot  but  think  it  a  more  ar- 
duous undertaking  to  account  for  the  opera- 
tion of  a  feoffment  or  conveyance,  in  annihil- 
ating an  estate  of  inheritance,  or  trans f err i'^g^ 
it  to  the  clouds,  and  afterwards  regenerafing 
or  recalling  it  at  the  beck  of  some  contingent 
event,  than  to  reconcile  to  the  principles,  as 
well  of  common  law  as  of  common  sense,  a 
suspension  of  the  complete  or  absolute  opera- 
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tion  of  such  feofTment  or  conveyance,  in  re- 
.gard  to  the  inheritance,  till  the  intended  chan- 
nel for  the  reception  of  such  inheritance  comes 
into  existence;  in  any  case  at  least,  vvhere  a 
present  estate  of  freehold  passes  in  the  mean- 
time,  as  the  immediate  and  initiate  subject  of 
the  operation  of  such  conveyance.  .  .*  .  To 
^hom,  then,  could  it  ever  have  passed  out  of 
the  grantor?  And  from  whom  could  it  ever 
return  to  him?  Where  is  the  fense  in  sayiog, 
.n  remainder  must  pass  out  of  the  grantor  in  a- 
-case  where  you  deny  it  ever  passed  at  all  to  the 
grantee  or  anybody  else?  Or  that  livery  must 
have  its  immediate  operation  in  a  case  where 
it  is  admitted  to  have  left  the  estate  in  the  same 
plight  exactly  as  if  it  had  never  been  made  at 
all?  Would  there  not  be  better  sense  in  con- 
cidering  the  disposition  itself,  in  all  these  cases, 
4is  put  in  suspense,  till  the  event  or  contin- 
gency referred  to  deciiles  its  effect?  What  is 
there  to  move  tUle  subsisting  estate  in  the  Itinds 
•from  the  grantor,  before  the  alienation  of  it 
takes  effect?  That  alienation  may,  indeed, 
Test  in  abeyance  or  expectation  till  the  contin- 
gency or  future  event  gives  it  operation.  And 
it  is  that,  rather  than  the  respited  inheritance, 
'to  which,  during  its  mere  potential  undecided 
-operation,  the  allusion  of — caput  inter  nuMla 
•condit — seems  most  applicable."  Fearne.  Con 
tingent  Remainders,  pp.  360-863.  Kent  ex 
presses  bis  view  in  narrower  limits,  when  he 
«ays  Fearne  "treated  with  ridicule  the  notion 
that  the  fee  was  in  abeyance,  orji/i  nuhibus,  or 
in  mere  expectation  or'  remembrance,  without 
•any  definite  or  tangible  existence;  and  he  con- 
sidered it  as  an  absurd  and  •unintelligible  fic- 
tion;" and  then  for  himself  remarks.  '*0f  the 
•existence  of  such  a  technical  rule  of  the  com- 
mon law  there  can  be  no  doubt.  The  princi- 
ple was,  perhaps,  coeval  with  the  commcn  law, 
that  during  the  pendency  of  a  contingent  re- 
mainder in  fee  upon  a  life  estate,  as  in  the 
•case  already  stated,  the  inheritance  was  deemed 
to  be  in  al)eyance.  .  .  .  Though  the  good 
sense  of  the  thing,  and  the  weight  of  liberal 
•doctrine,  are  strongly  opposed  to  the  ancient 
notion  of  abeyance,  the  technical  rule  is  that 
livery  of  seisin  takes  the  reversion  or  inheri- 
tance from  the  grantor,  and  leaves  him  no  tan 
gible  or  disposable  interest.  Instead  of  a  re- 
version, be  has  only  a  potential  ownership, 
«ut>sisting  in  contemplation  of  law,  or  a  possi- 
bility of  reverter;  and  Mr  Preston  insists  that 
■an  estate  of  freehold  depending  on  another  es- 
tate of  freehold,  and  limited  in  contintrency, 
must  be  in  abeyance,  and  not  in  the  grantor. 
The  fee  passes  out  of  the  grantor,  and  a  vested 
-estate  of  freehold  nece8.«arily  precedes  ihe  re- 
mainder, and  the  inheritance  is  in  contingency 
as  well  against  the  grantor,  who  has  no  power 
over  it,  as  against  the  person  to  whom  the  con- 
tingent remainder  is  limited.  Mr.  Picston 
•confidently  asserts  that  the  argument  of  Mr. 
Feaine,  however  abstractly  just  and  reason- 
able, is  without  authority,  and  contrary  to  all 
«ettled  technical  rules.  Another  able  writer 
(Cornish]  also  contends  that  the  doctrine  of 
4«beyance  was  never  shaken  or  attacked  until 
Mr.  Fearne  brought  against  it  the  weight  of 
bis  eloquence  and  talents."  4  Kent,  Com. 
**258-260.  In  a  note  following  these  pointed 
observations  are  found  these  words:  "There 
can  be  no  doubt,  though  good  sense  was  with 
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Mr.  Fearne,  that  the  book  autboritiea  are 
against  him.  We  cannot  sunnount  the  tech- 
nical rule,  if  technical  rules  are  binding  in 
questions  on  property.  The  one  in  this  case 
deduces  its  lineage  from  hijsh  antiquity.  It  is 
found  in  the  Year  Books,  and  is  disper««d  over 
Plowden  and  Coke.  .  .  .  The  fee  will  take 
an  occasional  flight  to  the  clouds,  and  cannot 
be  stayed,  for  common  sense  is  disabled,  and 
pierced  by  the  longe  f alien te  sagilta."  Id.  860. 
note.  Blackstone  employs  this  language: 
"The  fee  simple  or  inheritance  of  lands  and 
tenements  is  generally  vested  and  resides  in 
some  person  or  other;  though  divers  inferior 
estates  may  be  carved  out  of  it.  As  if  one 
grants  a  lease  for  twenty-one  years,  or  for  one 
or  two  lives,  the  fee  simple  remains  Tested  in 
him  and  his  heirs;  and  after  the  determination 
of  those  years  or  lives  the  land  reverts  to  the 
grantor  or  his  heirs,  who  shall  hold  it  again 
in  fee  simple.  Yet  sometimes  the  fee  may  be 
in  abeyance, — that  is  (as  the  word  signifies),  in 
expectation,  remembrance,  and  contemplation 
in  law, — ^there  being  no  person  in  eue^  in  whom 
it  can  vest  and  abide;  thoueh  the  law  considers 
it  as  always  poteniially  existing,  and  ready  to 
vest  whenever  a  proper  owner  appears.  Tbos, 
in  a  grant  to  John  for  life,  and  afterwards  to 
the  heirs  of  Richard,  the  inheritance  is  plainly 
neither  granted  to  John  nor  Richard,  nor  can 
it  vest  in  the  heirs  of  Richard  till  his  death, 
nam  nemo  est  hceres  tiventit;  it  remains  there- 
fore in  waiting,  or  abeyance,  during  the  life  of 
Richard.  This  is  likewise  always  the  case  of  a 
parson  of  a  church,  who  bath  only  an  estate 
therein  for  the  term  of  his  life,  and  the  inheri- 
^tance  remains  in  abeyance.*'  2  BL  Com.  107. 
Without  noting  any  distinction  as  to  this  ques- 
tion between  conveyances  by  way  of  use  and 
dispositions  by  will  on  the  one  side  and  common- 
law  conveyances  on  the  other,  but  seemingly 
treating  them  all  as  in  the  same  plight  in  this 
matter  before  the  law,  a  recent  author  sj^eaks 
thus:  *'It  was  also  involved  in  doubt,  in  early 
times,  what  became  of  the  fee  while  the  re- 
mainder continued  to  be  contingent.  Until 
tbe  ccntingency  happened,  the  contfhgent  re- 
mainder was  deemed  a  mere  possibility,— a 
chance  of  getting  an  estate,  rather  than  the 
estate  itself.  It  was  considered  an  executory 
interest,  the  title  to  which  only  vested  when 
the  contingency  happened.  Some  of  tbe  older 
authorities  held  that  the  title  to  the  fee  re- 
mained, to  use  their  quaint  expressions,  ta 
nubibus,  in  gremio  legis,  etc.  In  other  words, 
the  title  is  kept  in  abeyance  while  the  re- 
mainder is  contingent.  But  t^e  modem  au- 
thorities are  inclined  to  hold  tha^it  remains  in 
the  grantor,  and  that  he  is  not  devested  of  the 
title  in  remainder  until  the  contingency  ar- 
rives." Tiedeman,  Real  Prop.  §  411.  Tbe 
cases  cited  to  the  proposition  contained  in  the 
last  sentence  are  ShttpUigh  v.  PiUhury^  1  Me. 
280,  and  Ttice  v.  Osgood,  9  Mas«.  38.  £ach  of 
them  involved  the  construction  of  a  grant  to 
the  ministry,  and  held  that  the  title  to  tbe  fee 
remained  in  the  grantor  until  the  happening  of 
the  event  upon  which  it  could  vest;  and  to 
this  extent  there  seems  to  be  a  departure  ia 
both  cases  from  the  rule  announced  by  Black- 
stone  in  the  last  sentence  quoted  from  bim, 
supra.  The  latest  pertinent  case  discovered  by 
our  research  was  before  tbe  supreme  court  of 
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"Keiitucky.  In  the  course  of  the  bpinion  and  as 
ibe  legal  basis  of  the  decision,  the  court  said: 
"'That  an  estate  in  fee  maybe  made  to  pass  out 
-of  the  grantor  so  as  to  remain  in  abeyance,  in 
the  clouds,  in  no  person,  pending  the  existence 
of  the  particular  estate,  seems  to  be  well  settled, 
not  withstand!  og  the  able  argument  of  Mr. 
Fearoe  to  the  contrary."  Bohon  v.  Bohon,  78 
Ky.  410.  The  instrument  under  which  the 
litigation  arose  in  that  case  was  a  common- 
law  conyeyance,  and  not  a  will,  or  a  deed  by 
-way  of  use. 

Such  are  the  leading  authorities  on  both 
sides  of  this  vexed  question.  They  prepon- 
derate Id  favor  of  the  proposition  that  by  a 
rule  of  the  ancient  •common  law  the  fee  in  the 
supposed  case  was  left  in  abeyance,  rather 
than  in  the  grantor.  But  they,  at  the  same 
time,  show  with  greater  preponderance  that 
the  reverse  would  have  been  far  more  just  and 
reasonable;  and  it  is  truly  a  matter  of  no  small 
wonder  that  this  purely  technical  rule  should 
liave  survived  the  assault  of  FearDe  for  a 
single  day.  All  the  authorities  agree,  as  they 
must  of  necessity  do,  that  something  must  l>e 
in  abeyance  between  the  time  of  the  common- 
law  conveyaoce  and  the  happening  of  the 
^vent  upon  which  the  contiDsrent  remainder 
must  either  cease  entirely  or  Become  vested. 
The  disagreement  is  in  relation  to  the  identity 
of  that  creature.  The  majority  of  the  writers 
say  it  is  the  fee  in  the  land;  while  the  minor- 
ity, with  the  better  reason,  say  it  is  the  con- 
veyance of  that  fee.  The  majority  say  the  fee 
leaves  the  grantor  when  he  makes  the  deed, 
and  wanders,  none  know  where,  pending  the 
<x>ntingency,  and  then  vests  or  reverts  as  the 
•case  may  be;  and  the  minoriW  say  it  remains 
in  the  grantor,  and  that  the  deed  becomes  ef- 
fective to  pass  it  from  him  only  when  there  Is 
someone  entitled  to  receive  it.  The  latter 
Tiew  is  acknowledged  and  adopted  by  all 
when  the  instrument  is  a  conveyance  by  way 
of  use.  or  a  disposition  by  way  of  devise;  and 
the  only  impediment  in  the  way  of  its  applica* 
tloD  to  a  common  law  conveyance  is  an  an- 
<'ient  technicality,  whose  existence  some  forci- 
bly deny,  and  which  is  confessed  by  its  sup- 
porters to  be  against  'Uhe  good  sense  of  the 
thing,"  and  against  "the  weight  of  liberal 
•doctrine"  as  well.  Conceriing  the  original  ex- 
istence of  this  technical  rule,  and  its  firm  place 
in  the  ancient  common  law,  it  may  well  be 
naked  whether  or  not  it  deserves  perpetuation 
in  these  modern  times,  when  many  of  the 
technicalities  and  fictions  of  the  common  law 
of  real  property  have  passed  away,  and  when 
every  tendency  is  iubtl^  towards  simplification 
■of  legal  rules  ana  uniformity  of  construction 
and  procedure;  and  we  would  answer  in  the 
negative. 

It  must  be  remembered  that  the  Instrument 
here  involved  is  not  a  deed  in  use,  or  a  will,  or 
a  common-law  conveyance,  but  a  decree  of 
court,  and  in  that  sense,  sui  generis.  It  par- 
takes, however,  to  some  extent,  of  the  nature, 
And  possesses  in  some  degree  the  elements,  of 
both  the  first  and  the  last.  It  is,  in  a  meas- 
tire,  like  a  deed  in  use,  and  also  like  a  com- 
mon-law deed;  and  at  the  same  time  different 
otherwise  from  both  of  them.  One  of  three 
tenants  in  common  joins  with  the  others  in  par- 
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tition  proceedings,  and  therein  procures  a  de- 
cree veslini;  the  title  to  her  allotted  share  in 
herself  for  life,  with  remainder  at  her  death  to 
her  children  then  living,  and  the  issue  of  such 
as  may  be  dead.  Thus  she  may  be  said  to 
have  bound  herself  to  stand  seised  to  her  own 
use  for  life,  and  to  preserve  the  fee  while  she 
lived,  so  that  the  possession  and  ownership 
might  pass  to  the  intended  remaindermen,  if 
in  esse,  at  her  death;  and  in  this  view  the  in- 
heiitance,  in  the  meantime,  continued  its  abode 
in  her,  and,  because  there  was  no  remainder- 
man to  take  when  she  died,  the  remainder  then 
ceased  forever,and  the  will  which  she  had  made 
to  her  husband  became  operative  and  passed 
to  him  the  whole  estate.  In  the  case  of  Loring 
v.  Eliot,  it  appeared  that  Mrs.  Hildreth,  be- 
fore marriage,  conveyed  her  land  to  her  father 
in  trust,  for  the  use  of  herself  for  life,  with  re- 
mainder to  her  children,  if  she  should  leave ' 
any.  Qaving  no  children  when  she  came  to 
die,  she  undertook  to  dispose  of  the  land  by 
will.  After  her  death  her  heirs  at  law  claimed 
the  land,  and  her  devisees  also  claimed  it.  In 
deciding  the  controversy  the  court  held  that 
Mrs.  Hildreth  had  an  equitable  reversion  which 
she  could  lawfully  devise,  and  that  the  claim- 
ants under  her  will  were  entitled  to  a  convey- 
ance from  the  trustee.  16  Gray,  568,  574.  In 
so  far  as  the  decree  involves  the  idea  of  a  use 
or  trust,  it  is  essentially  different  from  a  com- 
mon-law conveyance;  and  it  is  like  a  common- 
law  deed,  and  unlike  a  conveyance  by  way  of 
use,  in  that  there  is  no  interposition  of  a  third 
person  to  stand  as  a  technical  or  active  trustee. 
Other  points  of  similarity  and  dissimilarity 
need  not  be  mentioned. 

It  is  said  for  the  complainants  that  this  case 
must  be  controlled  by  the  statute  abrogating 
the  rule  in  Shelley's  Case  [1  Coke,  88J;  but  that 
'cannot  be  so,  for  the  reason  that  the  facts 
here— the  decree  and  what  followed — do  not 
present  the  question  intended  to  be  answered 
by  that  enactment.  The  rule  mentioned  was 
abolished  in  this  state  bv  §  1,  chap.  91,  Acts 
im\-^'Z  {Williams  V.  Witliams.  lOHeisk.  568: 
Hnrst  v.  Wilson,  89  Tenn.  271),  which  is  as 
follows:  "Where  a  remainder  is  limited  to 
the  heirs,  or  to  the  heirs  of  the  body,  of  a  per- 
son, to  whom  a  life  estate  in  the  same  premises 
is  given,  the  persons  who,  on  the  termination 
of  the  life  estate,  are  heirs,  or  heirs  to  the 
body  of  such  tenant,  shall  take  as  purchasers, 
bv  virtue  of  the  remainder,  so  limited  to 
them."  Code  1858,  §  2008;  Mill.  &V.  Code, 
§  2814;  Shannon's  Code,  §  8674. 

Obviously  none  of  the  claimants  in  this  case 
were  contemplated  as  beneficiaries  under  the 
partition  decree:  they  were  in  no  sense  em- 
braced as  remaindermen;  hence  the  statute 
has  no  application  to  them.  Those  to  whom 
it  applies  "shall  take  as  purchasers,  by  virtue 
of  the  remainder  so  limited  to  them,"  and  not 
as  heirs  of  the  life  tenant.  Cooiplaioants  had 
no  remainder  limited  to  them,  and  for  that 
reason  they  can  take  nothing  "by  virtue  of  the 
remainder."  The  object  of  the  statute  was  to 
give  the  remainder  exactly  the  effect  indicated 
by  the  grantor  or  testator,  and  in  the  very  per- 
sons intended  by  him,  and  to  prevent  it  from 
passing  otherwise,  or  to  different  persons. 

Affirmed, 
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UNITED   STATES    CIRCUIT    COURT  OP  APPEALS,  EIGHTH  CIRCUIT. 


W.  8.  McCORNiCK,  Flff.  in  Err., 

V. 

WESTERN  UNION  TELEGRAPH  COM- 
PANY. 

(40  n.  S.  A  pp.  116,  79  Fed.  Rep.  449.) 

1«  The  provision  of  the  Utah  Constitn- 
tion  under  the  authority  ig^ven  by  the 
act  of  Congress  for  the  truDsfer  of  causes 
pendiDflT  to  the  territorial  courts  of  which  the 
Federal  courcsdo  not  have  exclusive  Jurisdiction 
upon  motion  or  petition  under  and  in  accordnnce 
with  the  act  or  acts  of  ConKreas  does  not  require 
the  application  for  removal  to  be  made  by  the  de- 
fendant before  pleading  or  at  any  specified  time 
before  trial. 

8«  The  power  griven  by  the  act  of  Con- 
C^rese  to  the  constitutional  convention 
of  Utah  to  provide  for  the  transfer  of  actions 
pendinir  in  the  territorial  courts  to  the  state  or 
Federal  courts  is  not  an  invalid  delegation  of  the 
power  of  Confrresii,  as  Congress  has  power  to  ore- 
ate  local  legislative  bodies  and  invest  them  with 
legislative  powers. 

8.   The  act  of  Congress  admitting^  Utah 

as  a  state  by  accepting  and  ratifying  the  state 
Constitution  invested  all  its  provisions  with  all 
authority  conferred  by  any  act  of  Consrress.  even 
if  the  power  given  to  provide  for  the  transfer  of 
causes  pending  in  the  territorial  courts  to  the 
state  and  Federal  courts  was  an  invalid  delega- 
tion of  the  power  of  Congress. 

4*  A  telesr>*aph  company  is  not  liable  to 
a  banker  who  cashes  a  draft  upon  the  faith  o^ 
a  telegram  from  the  drawee  purporting  to  au- 
thorise the  drawer  to  make  such  a  draft,  because 
of  a  mistake  in  transmitting  the  amount  for 
which  the  draft  is  authorized,  as  the  company 
cannot  be  liable  to  a  stranger  to  whom  It  has 
never  delivered  the  message,  and  to  whom  it  owes 
DO  duty  whatever,  merely  because  he  has  seen 
the  telegram  and  acted  upon  it  to  bis  injury. 

(March  1, 1807.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Disirict  of  IJiah  to  review  a 
ludgmebt  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  failure  to  cor- 
rectly transmit  a  lelegram.    Affirmed. 

Before  Sa^iborn  and  Thayer,  Circuit  Judges, 
and  Lochren,  District  Judge. 

Statement  by  Lochren,  District  Judge: 
On  October  18.  1892.  George  L.  Frink, 
manager  of  the  Glencoe  Mining  Company  of 
the  territory  of  Utah,  applied  to  W.  S.  Mc- 
Cornick,  the  plaintiff,  a  banker  of  Salt  Lake 
City,  in  said  territory,  with  whom  said  mioing 
company  had  an  account,  for  a  loan  by  way  of 
overdrafts,  to  the  amount  of  $7,500,  which 
was  declined,  but  with  the  statement  tbat 
plaintiff  would  so  loan  such  sum  as  one  D.  £. 
Soule,  of  New  Milford,  Connecticut,  would 
authorize  said  Frink  to  draw  for  upon  the  said 
Soule.  Thereafter,  on  tiie  same  day,  said 
Soule,  in  the  city  of  New  York,  delivered  to 


tbe  Western  Union  Telegraph  ComiMDy,  the 
defendant,  a  message,  signed  by  him,  to  be 
telegraphed  to  said  George  8.  Frink  at   Salt 
Lake  City,  to  whom  it  was  addressed,  of  the 
following  purport:     "May  draw  twenty-five 
hundred  dollars  at  sight.      By  some  error  or 
mistake  in  transmission,   the  message,  when 
delivered  to  Friok  in  Salt  Lake  City   by  I  be 
defendant's  messenger,   purporting  to   com*) 
from,  and  to  be  signed  with  tbe  name  of,  said 
D.  E.  Soule,  read:    **May  draw  seventy  five 
hundred  dollars  at  sight."    Thereupon   nttid 
Frink  made  on  tbe  same  day  a  t'igbt  draft  in 
favor  of  McComick  &  Co.*  upon  said  D.  IL 
Soule  for  tbe  sum  off?  500.  and  upon  the  de- 
livery thereof  to  the  plaintiff,  and  the  exhibi- 
tion to  said  plaintiff  of  said  telegram  as  re- 
ceived by  said  Frink,  tbe  plaintiff  advanoi-tl 
and  loaned  to  said  Frink,  by  placing  tbe  f«nie 
to  the  credit  of  said  mining  companv,  tbe  nuni 
of  €7,500.    Souie  paid  on  said  draft  $2,500. 
and  no  more,  and  the  draft  was  protest^.     In 
tbe  meantime  the  mining  company   bad  ob- 
tained from  plaintiff  $7,276.68  of  sucb  loan. 
Frink  and  said  mining  company  are  lasoIveDt. 
and  the  plaintiff  seeks  in  this  action  to  reco^tr 
of  the  defendant  $4,776.68,  as  bis  damages  be- 
cause of  the  negligence  and  careleasneaa  of  de- 
fendant and  its  agents  in  the  transmisaioo  anJ 
delivery  of  said  telegram.    Thecomplaiut  wa» 
filed  July  20,  1898    in  the  district  court  of  the 
third  ludicial  district  of  the  territory  of  Utah, 
in  and  for  Salt  Lake  county,  and  the  answer 
of  the  defendant  was  filed  in  the  same  court  on 
September  28,  1898,  and  tbe  cause  was  pending 
in  that  court  when,  on  January  4,  1896.  the 
state  of  Utah  was  admitted  into  the   Union. 
On  February  1,  1896,  the  defendant  filed  in  the 
district  court  of  the  third  Judicial  district  of 
tbe  state  of  Utah,  county  of  Salt  Lake,  its  peti- 
tion for  the  removal  of  this  cause  to  tbe  cir 
cuit  court  of  the  United  States  for  the  district 
of  Utah,  on  the  ground  that  the  amount  in  dis- 
pute, exclusive  of  interest  and  cosis.  ezcpeilrd 
$2,000,  and  that  defendant  was  a  citizen  and 
resident  of  the  state  of  New  York,  and  the 
plaintiff  a  citizen  and  resident  of  tbe  state  of 
Utah.     Defendant  filed  at  the  same  time  a 
proper  bond  for  the  removal  of  said  cau$«, 
and  thereupon,  on  the  2l8t  day  of  Febtuary, 
1896.  by  the  order  of  tbe  Judee  of  said  state 
court,  said  cause  was  removed  for  trial  to  said 
circuit  court  of  the  United  States  for  the  dis- 
trict of  Utah,  which  last  named  court  after- 
wards denied  tbe  plaintiff's  motion  to  remami 
said  cause  to  the  state  court     Afterwards  the 
said  cause  came  on  for  trial  at  a  regular  term 
of  said  United  States  circuit  court,  and  at  ibe 
close  of  tbe  evidence  tbe  Jury,  in  obedience  to 
the  direction  of  the  court,  returned  their  ver- 
dict in  favor  of  the  defendant,  and  judgment 
was  thereupon  rendered  in  favor  of  the  defend- 
ant for  its  costs. 


Messrs,    Arthur    Brown    and . 

Henderson,  St  Kin^,  for  plaintiff  in  error: 
Tbe  liability  of  a  telegraph  company  forneg- 


None— On  the  question  Who  can  maintain  an  ac-  {  6  L.  R.  A.  844;  Shlnirleur  v.  Western  IT.  Teleir.  Co^ 
Won  atralnst  a  telegraph  company  for  Its  default?  I  (Miss.)  30  L.  R.  A.  444:  Fererro  v.  Western  U.  Telev. 
•ee  also  Millfken  v.  Western  U.  Teleg.  Co.  (N.  Y.)  1  I  Co.  (App.  D.  C)  85  L.  R.  A.  648. 
L.  R.  A.  281:  Western  U.  Teleg.  Co.  v.  Adams  (Tex.) 

88  L.  R.  A. 
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iigCDce  rests  apOD  the  same  principles  as  that  of 
«Dy  otlier  busioess,  iDdividual,  or  corporatioa 
for  negligent  acts  to  third  persons.  All  that  is 
necessary  to  be  shown  is  the  duty  of  the  de- 
fendant to  the  plaintiH  and  the  neglect  of  that 
<iuiy. 

A  party  must  so  use  bis  own  property  as  not 
to  injiire  another.  He  shsll  not  make  repre- 
«entaiions  to  the  injury  of  another  if  those  rep- 
reflGDtations  are  false,  whether  such  falsehood 
was  actually  known  to  the  defendant,  and 
therefore  malicious,  or  whether  the  statements 
were  negligently  made. 

We»4em  U.  Teleg,  Co.  v.  Coffin,  88  Tex.  94; 
JTarkneu  y.  Western  U.  TeUg.  Co.  78  Iowa. 
190;  Herron  v.  WMtern  U,  Ttteg,  Co.  90  Iowa, 
129;  Mentzer  ▼.  Western  U,  Teleg,  Co,  98 
Iowa,  752,  28  L.  R.  A.  72. 

The  defendant  is  liable  to  anyone  to  whom 
It  makes  a  false  renresentstion.  whether 
knowingly  or  negligeniiy,  whether  ttiat  person 
IS  in  contract  relation  with  the  defendant  or 
not 

Map  T.  Western  U.  Teleg.  Co.  112  Mass.  90; 
Boston  A  A.  R,  Oo.  y.  Jfiehardeon,  135  Mass. 
478;  Bltcood  ▼.  Western  U.  Teleg.  Co.  45  N.  Y. 
tM9.  6  Am.  Rep.  140. 

When  the  receiver  of  a  despatch  suffers  loss 
from  the  careless  and  negligent  peiformance  of 
its  duty  by  such  a  company,  he  is  entitled  to 
recover  damages  for  the  tort,  and  the  proper 
remedy  is  an  action  on  the  case. 

Western  U.  Teleg,  Co.  v.  Dubois,  128  111.  854: 
WesternU,  Teleg.  Co,  ▼.  Short,  53  Ark.  484,  9 
1,.  R  A.  744;  Western  U,  Teleg.  Co,  v.  Oris 
tcold.  87  Ohio  St  818.  41  Am.  Rep.  500;  AVw 
York  <ft  W,  Printing  Teleg,  Co.  ▼.  Dryhurg,  85 
Pa.  298.  78  Am.  Dec.  888;  Smith  v.  Western 
U.  TeUg.  Go.  83  Ky.  104;  Western  U,  Teleg. 
Co,  ▼.  Jarrus,  90  Ga.  254;  Westtrn  U.  Teleg.  Co. 
▼.  Reynolds  Bros.  77  Va.  178. 46  Am.  Rep.  715; 
Reeae  y.  Weelern  U,  TeUg.  Co.  123  Ind.  303.  7 
li.  R.  A.  688;  Tobin  y.  Western  U.  Teleg.  Co. 
146  Pa.  879;  Harris  ▼.  Western  U.  Teleg.  Co  9 
Phila.  88;  Western  U.  Trleg,  Co,  v.  Richman.  19 
AV.  N.  C.  569;  Western  U.  Teleg.  Co.  v.  Adtims, 
•75  Tex.  522.  6  L.  R.  A.  844;  Western  U,  Telep. 
Co.  V.  Nagle,  11  Tex.Civ.  App.  539;  Western  U. 
Teleg.  Co.  v.  Hale,  11  Tex.Civ.  App.  59:  Wehtern 
U.  xeleg.  Co.  v.  Lt/in.  87  Tex.  11;  Western  U. 
Teleg.  Co.  ▼.  Beringer,  84  Tex.  38;  Erie  Tehg. 
4k  Teleph,  Co.  v.  Grimes,  82  Tex.  89:  Menizer 
▼.  Western  U.  Teleg.  Co.  98  Iowa,  752.  28  L. 
R  A.  72;  Berron  v.  Western  U,  Teleg,  Co.  90 
Iowa,  129;  Western  U,  Teleg.  Co.  v.  LongwiU, 
2>  N.  M.  808;  Lee  y.  We»tern  U.  Teleg.  Co.  51 
Mo.  App.  875;  Western  U.  TeUg.  Co,  y.  CHfton, 
«8  Mis<i.  807;  Croswell,  Electricity,  §  462. 

McCornick  is  not  s  stranger  to  this  message. 
By.  its  terms  it  was  dtsiened  to  be  shown  to 
him  or  one  of  his  class.  He  is  in  privity  with 
the  message. 

A  party  may  not  know  the  existence  of  a 
•contract;  but  ii  it  is  made  for  his  benefit  or  for 
the  lienefit  of  a  class  of  wbich  he  is  one.  he 
would  have  a  riffbt  of  action  upon  the  con tracr, 
and  he  would  have  a  right  of  action  in  tort 
-upon  any  duty  growing  out  of  the  contract. 

Pom.   Rem.  &  Rem.  Rights.  $  139;  Bliss. 

Coilc  PL  240-242;  New  York  A  W.  Printing 

Teleg.  Co,  v.  Dryhvrg,  h5  Pa.  302,  78  Am.  Dec. 

538:  Western  U.  Ttleg.  Co,  v.  Coffin,  88 Tex.  94; 

Western  U.  TeUg,  Co.  v.  Eins  ey,  8  Tex.  Civ. 

^  L.  R.  A. 


App.  527;  Western  U.  Teleg.  Co.  y.  IfeEibben, 
114  Ind.  511;  IJadtey  y.  Western  U,  TeUg. 
Co,  115  Ind.  191;  2  Jaggard.  Torts,  900-910; 
2'obin  v.  Western  U,  Teleg,  Co.  146  Pa.  875; 
Harkness  v.  Western  U.  Teleg.  Co.  78  Iowa, 
190:  MUliken  v.  Western  U.  TeUg.  Co.  110  N. 
Y.  403.  1  \j,  R.  A.  281;  Leonard  v.  New  Fork, 
A.  d  B.  Electric  Magnetic  TeUg.  Co.  41  N,  Y. 
544, 1  Am.  Rep.  446;  3  Am.  &  Bog.  Enc.  Law, 
p.  828,  note  3;  2  Shearm.  <&  Redf.  Neg.  p.  543; 
Lee  V.  Western  U.  TeUg.  Co.  51  Mo.  App.  375. 

This  rule  of  liability  upon  the  teleeraph 
company  is  in  harmony  with  analogous  liabil- 
ity on  other  subjects,  such  as  the  surgeon  who 
goes  to  a  hospital  and  without  contract  or  eveb 
the  consent  01  the  patient  undertakes  to  perform 
a  professional  operation  upon  the  patient. 

Bu  Bois  v  Becker,  180  N.  Y.  825,  14  L.  R 
A.  429;  2  Jaggard,  Torts,  pp.  910-918. 

The  builder  of  a  scaffold  for  a  high  buildins 
was  held  liable  to  the  persons  using  the  scaf- 
fold— such  as  painters — for  defects  in  it. 

Beclin  v.  Smith,  89  N.  Y.  470,  42  Am.  Rep. 
811;  Coughtry  v.  Globe  WooUn  O.  66  JN.  Y. 
124.  15  Am.  Rep.  887. 

The  mere  fact  that  a  message  is  erroneously 
transmitted  is  prima  facie  evidence  of  negli- 
gence, and  the  burden  is  thrown  upon  the  de- 
fendant to  show  any  circumstances,  if  they 
exist,  shifting  the  negligence  to  others. 

Tyler  v.  Western  U.  Teleg.  Co.  60  111.  421.  14 
Am.  Rep.  38;  Western  V,  Teleg.  Co.  y.  Gris- 
wold,  37  Ohio  St.  313,  41  Am.  Rep.  500;  Fow- 
ler y.  Western  U.  Ttleg.  Co.  80  Ale.  890;  Ayer 
v.  Western  U,  TeUg,  Co,  79  Me.  493;  Western 
U,  Teleg.  Co.  v.  MeBaniel,  103  Ind.  294;  Pear- 
sail  V.  Western  U,  TeUg,  O?.  124  N.  Y.  265; 
Rittetfliouse  v.  Independent  Line  of  Telegraph, 
44  N.  Y.  265,  4  Am.  Rep.  673;  Turner  v. 
Hawkeye  TeUg.  Co.  41  Iowa.  458.  20  Am.  Rep. 
605:  WesUrn  U.  TeUg,  Co.  v.  Bubois,  128  111. 
24S. 

Messrs.  Georgia  H«  Fearons,  L«  R« 
Roipers*  Joseph  Dickson*  David 
Evans,  and  Eleneious  Smith  for  defend- 
ant in  error. 

lioehren*  District  Judge,  delivered  the 
opinion  of  the  court: 

1.  The  cause  was  properly  removed  to  the 
United  States  circuit  court.  The  right  of  re- 
moval in  this  case  did  not  depend  on  the  act 
of  March  8. 1887  (24  Stat,  at  L.  552,  chap.  373), 
as  amended  by  the  act  of  August  18,  1888  (25 
Stat,  at  L.  433,  chap.  866),  in  relation  to  the 
removal  of  causes  from  the  state  to  the  Federal 
courts,  which  Is  inap(>licable  to  suits  pending 
in  the  courts  of  a  territory.  Such  right  of  re- 
moval rested  entirely  upon  the  provision  made 
by  Congress  for  the  special  purpose  of  remov- 
ing into  the  Federal  courts  such  causes  pend- 
ing iu  the  territorial  courts  of  Utah,  when  such 
courts  should  cease  to  exist,  on  the  admission 
of  the  new  state,  as  might,  conformably  to  the 
Constitution  of  the  United  States,  be  removed 
to  the  Federal  courts  for  trial.  By  the  act  of 
Congress  enabling  the  people  of  Utah  to  form 
a  Constitution  and  state  government,  the  con- 
vention provided  for  was  empowered  to  pro- 
vide by  ordinance  *'for  the  transfer  of  actions, 
cases,  proceedings,  and  matters  pending  in  the 
supreme  or  district  courts  of  the  territory  of 
Utah,  at  the  time  of  the  admission  of  the  said 
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gtate  into  the  IJDion,  to  such  courts  as  shall  he 
established  under  the  Constitution  to  be  thus 
formed,  or  to  the  circuit  or  district  court  of  the 
United  States  for  the  district  of  Utah,  and  no 
iDdiciment,  action,  or  proceeding  shall  abate 
by  reason  of  any  change  in  the  courts,  but 
shall  be  proceeded  with  in  the  state  or  United 
8tates  courts,  according  to  the  laws  thereof  re- 
spectively." Act  July  16,  1894  (28  Stat,  at  L. 
107.  Ill,  chap.  188,  §  17). 

Pursuant  to  this  authority,  the  convention, 
in  §  7  of  art.  24  of  the  Constitution  of  Utah, 
ordained:  "All  actions,  cases,  proceedings,  and 
matters  which  shall  be  pending  in  the  aistrict 
courts  of  the  territory  of  Utah,  at  the  time  of 
the  admission  of  the  state  into  the  Union, 
whereof  the  United  States  district  or  circuit 
courts  might  have  had  jurisdiction,  bad  there 
been  a  state  government  at  the  commencement 
thereof  respectively,  shall  be  transferred  to  the 
proper  United  States  circuit  and  district  courts 
respectively;  and  all  flies,  records,  indict- 
ments, and  proceedings  relating  thereto  shall 
be  transferred  to  the  said  United  States  courts. 
Provided,  that  no  civil  actions  other  than  cau- 
ses and  proceedings  of  which  the  said  United 
States  courts  shallhave  exclusive  jurisdiction, 
shall  be  transferred  to  either  of  said  United 
States  courts,  except  upon  motion  or  petition 
by  one  of  the  parties  thereto,  made  under  and 
in  accordance  with  the  act  or  acts  of  Congress 
of  the  United  States;  and  such  motion  not 
being  made,  all  such  cases  shall  be  proceeded 
with  in  the  proper  state  courts." 

Under  these  provisions,  civil  actions  pend- 
ing in  the  territorial  district  courts  when  the 
state  was  admitted,  of  which  the  United  States 
courts  had  not  exclusive  jurisdiction,  would 
remain  in  the  state  courts,  unless  a  party 
thereto  should  move  or  petition  for  the  re- 
moval, and  the  motion  or  petition  was  to  be 
made  under  and  in  accordance  with  the  acts  of 
Congress.  This  means  that  the  application 
and  proceeding  should,  in  form,  conform  to 
similar  proceedings  under  the  acts  of  Con- 
gress, and  show  the  jurisdictional  facts  which 
would  warrant  the  assumption  of  jurisdiction 
by  the  Federal  court.  It  does  not  mean  that 
the  application  for  removal  must  be  made  be- 
fore pleading  by  the  defendant,  or  at  any  speci- 
fied time  before  trial.  The  language  used 
covers  all  cases  so  pending  in  the  territorial 
courts  ''whereof  the  United  States  circuit  or 
district  courts  might  have  had  jurisdiction, 
had  there  been  a  state  government  at  the  time 
of  the  commencement  thereof  respectively." 
The  provision  should  be  so  construed  as  to 
give  effect  both  to  the  intention  of  Congress  and 
of  the  convention.  Koenigsberger  v.  Richmond 
Silver  Min.  CV>.  158  U.  S.  41, 39  L.  ed.  889.  To 
hold  that  no  case  pendingin  the  courts  of  the  ter- 
ritory of  Utah  could  be  removed,  except  such  as 
came  entirely  under  the  removal  act  of  1887,  is 
to  hold  Hiat  the  congressional  provision  in  the 
enabling  act,  and  the  provision  in  the  Utah 
Constitution,  are  alike  futile  and  meaningless, 
and  that  nothing  but  the  act  of  1887  has  any 
88  L.  a^A. 


force  in  respect  to  the  subject.    It  is  argued 
that  Congress  cannot  delegate  Its  legislative- 
power  to  any  other  body,  and  therefore   tlie 
provision  in  the  Utah  Constitution  is   void. 
It  may  be  admitted  that  Congress  may   Dot 
delegate  its  general  powers  of  legislation  on- 
subjects  affecting  the  whole  people.      Bat  it 
has  never  been  doubted  that  Congresa  may, 
in  respect  to  any  designated  district  or  terri- 
tory outside  of  all  the  states,   and  tberefore- 
witbin  its  absolute  control,  create  a  local  legis- 
lative  body,  and  invest  it  with  legislative  pow- 
ers.   This  has  been  done  in  respect  to  all  of  the 
organized  territories,  although  the  power  of 
Congress  remains  complete  over  them,  so  that 
it  can  disorganize  them,  or  abrogate  any  law 
passed  by  the  local  legislature,  or  make  enact* 
meuts  for  a  territory  as  if  it  had  no  legislature. 
The  constitutional  convention  of  Utah  was  a. 
governmental  body,  which    Congress    could 
properly  provide  for,  to  aid  in  preparing  for 
the  change  from  territorial  existence  to  state- 
hood, and  which  it  could  properly  invest  with 
authority  to  provide  for  all  the  details  inci- 
dent to  such  change.    One  of  these  unavoid- 
able details  was  the  proper  distribution  and 
placing  of  the  causes  pending  in  the  territorial' 
courts,  which  would  go  out  of  existence  with 
the  change.    The  argument,  however,  has  no^ 
foundation.    The  act  of  Ck>ngre6s  wliich  ad- 
mitted Utah  as  a  state  accepted  and  ratified 
its  Constitution,  and  invested  all  its  provisions 
with  all  authority  conferred  by  any  act  of  Con- 
gress. 

2.  The  defendant  telegraph  company,  by  its- 
contract  with  the  sender  of  the  telegram,  made^ 
in  consideration  of  payment  for  £e  service, 
was  bound  to  him  to  transmit  his  message  cor- 
rectly, and  would  be  liable  to  him  fur  anv 
damage  he  might  sustain  as  the  direct  result 
of  failure  to  perform  snch  contract,  except  in- 
so  far  aa  such  liability  had  been  lawfully 
limited  bv  the  terms  of  the  contract.    It  also- 
owed  a  dutv  to  the  person  to  whom  the  tele- 
gram was  addressed,  and  to  whom  it  was  de- 
livered by  the  telegraph  company  to  be  acted- 
upon,  to  exercise  care  that  the  telegram  so  de- 
livered should  be  authentic  and  accurate.    The 
cases  of  Mayy,  Western  U.  TeUg,  Co.\l2  Mssa. 
90,  and  Eltoood  v.  Western  U.  Tdeg.  Oo.  45  N. 
T.  549,  sustain  the  right  of  a  person  to  whom 
a  telegram  is  address^  and  to  whom  it  ia  de- 
livered by  the  telegraph  company,  to  recover 
for  damage  caused  by  negligence  of  the  char- 
acter indicated.     But  a  telegraph  company 
cannot  be  liable  to  a  stranger  to  the  company 
and  to  the  telegram, — one  to  whom  it  baa- 
never  delivered  the  message,  and  to  whom  it 
owes  no  duty  whatever, — merely  because  he 
has  seen  the  telegram,  and  acted  upon  it  to  his 
injury.     Western  U,  Tdeg.  Co.  v.  Wood,  18  U. 
S.  App.  817,  57  Fed.  Rep.  471. 21  L.  R  A.  706; 
National  8av.  Bank  v.  Ward,  100  U.  S.   19o, 
25  L.  ed.  621. 

The  direct  ion  to  the  jury  waa  correct^  and^ 
the  judgment  is  ajflrmed. 


1887. 


FiBST  Phebbttbriait  Chubch  Y.  MT£B& 
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FIRST   PRESBYTERIAN   CHURCH  of 
*  Perry,  Plff.  in  Err., 

8.  P.  MYERS. 

(5Okla.809.) 

^1.  Volnntary  reli^oiis  aasociations 
&nd  ehurcheSt  orvaolzed  to  aaslst  in  the  ex- 
pression and  diflseminatlon  of  rell^ ioua  doctrine, 
may,  by  their  goveroinir  bodies,  prf«cribe  rules 
and  reflrulationa  f  or  their  church  irovernmentand 
discipline,  and  such  rules  and  regulations  will  be 
obligatory  upon  the  members,  congregations, 
and  officers  of  such  general  association,  and  will 
be  given  effect  to  by  the  civil  courts. 

8«  It  Is  the  li^htofsaehreli^oiis  onions 
or  associations  thus  to  establish  tribn- 

nalsfor  the  decision  of  questions  arising  among 
themselves,  and  such  decisions  will  be  bindiog  in 
ail  cases  of  ecclesiastical  cognizance  in  matters 
of  doctrine  and  discipline  and  to  the  extent  of 
controlling  the  terms  upon  which  the  pastoral 

^Headnotes  by  MgAtzs,  J. 


relatlo'n  shall  be  formed  and  the  salary  accompa- 
nying it  shall  be  demanded;  and  the  church  ju- 
dicatory having  the  Jurisdiction  on  this  mutter» 
UDder  the  rules  and  regulations  prescribed  by 
the  chief  governiug  body  of  the  church,  shall  be- 
the  exclusive  Judge,  wlthio  the  jurisdiction  pie- 
scribed  by  such  rules  and  regulations,  as  to- 
whether  the  pastoral  relation  shall  be  formed  be- 
tween a  minister  of  the  denomination  and  one  of 
the  churches  of  such  voluntary  association. 
3.  According^  to  the  nsaffe  and  fomk 
of  eoTemment  of  the  Presbyterian. 
Chnrch*  a  *'caH"  made  out  by  the  congregation 
duly  convened,  in  which  the  amount  of  salary  is 
fixed  and  inserted  in  the  ''call,"  does  not  become 
effective  under  the  rules  and  regulations  of  that 
church  until  such  call  is  placed  in  the  hands  of 
the  minister  to  whom  it  Ib  addressed,and  is  deemed 
equivalent  to  a  request  of  the  congregation  and 
of  the  pastor-elect  for  installation  as  a  pastor*, 
but  the  pastoral  relation  can  only  be  formally 
consummated  with  the  formal  sanction  of  the 
presbytery;  and  the  refusal  of  the  presbytery  to 
place  the  call  in  the  hands  of  the  minister,  or  to 
install  him,  puts  an  end  to  the  dvU  contract. 

(June  80. 1807.) 


Note.— lifabaitv/or  KHary  of  pa9tor» 
The  question  of  liability  for;  salary  of  pastor  Is 
governed  by  the  rules  which  govern  in  cases  of 
oontracts  generally.  If  a  valid  contract  has  been 
made  for  the  payment  of  salary  It  will  be  enforced. 
If  DO  valid  contract  has  been  made  no  recovery 
can  be  had  as  upon  a  contract.  If  services  have 
been  rendered  in  the  absence  of  a  contract  there  is 
some  conflict  as  to  whether  or  not  a  recovery  can 
be  had  on  a  ijuantwn  meruiL  The  answer  will  de- 
pend largely  on  the  rules  governing  the  particular 
denomination  to  which  the  church  is  attached. 

Taxe9^  subsoripCfofis,  etc. 

f  ^Before  the  religious  denominations  in  this  coun- 
try became  strong,  the  custom  was  to  support  the 
IMWtor  by  individual  subscription,  public  taxation, 
or  endowment. 

A  subscription  for  the  payment  of  the  pastor*s 
salary  may  be  enforced.  Somers  v.  Miner,  0  Conn. 
465. 

If  a  decision  of  an  inferior  tribunal  of  the  church 
deposing  the  minister  has  been  reversed  on  appeal 
and  the  minister  reinstated,  the  subscriptions  of 
the  parishioners  for  his  support  are  enforceable. 
Dleffendorf  v.  Reformed  Oalvinist  Church,  SO 
Johns.  12. 

If  the  members  of  the  church  sign  a  paper  prom- 
Istng  to  pay  the  amount  set  opposite  their  names, 
each  one  is  not  liable  for  the  f  u  II  aggregate  amount 
of  the  subscriptions.  Riddle  v.  Stevens,  2  Serg.  &  R. 
637. 

If  persons  choose  to  give  money  to  a  person  act- 
ing as  a  minister  it  is  his  right  to  receive  it  without 
regard  to  whether  he  rightfully  or  wrongfully  offi- 
ciates in  such  capacity,  and  he  cannot  be  en- 
joined from  receiving  such  voluntary  contribu- 
tions merely  because  be  ha?  been  deposed  from  the 
ministry  by  some  ecclesiastical  judicatory.  Calkins 
T.  Cheney,  92  111.  403. 

In  Huntington  v.  Rtpley,  1  Root,  8S3,  it  appears 
that  it  was  the  custom  to  assess  the  pastor's  salary 
on  the  members  of  the  church,  and  in  case  payment 
was  not  made  suit  was  brought  to  enforce  pay- 
ment. 

When  a  town  has  settled  a  minister  an  action  will 
lie  for  his  salary  against  the  town  notwithstanding 
there  may  be  several  unincorporated  religious  se^ 
cietles  within  the  town  the  members  of  which  may 
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be  exempted  from  contributing  to  the  support  of 
such  minister.    Cochran  v.  Camden,  16  Mass.  296. 

An  itinerate  circuit  rider  of  the  Methodist  Epis- 
copal church  cannot  maintain  an  action  to  recover 
from  a  parish  the  money  which  has  been  paid  un- 
der the  tax  assessment  for  the  support  of  the  gospel 
in  that  parish,  from  the  mere  fact  that  he  has  occa- 
sionally preached  there.  Washburn  v.  Fourth  Par- 
ish of  West  Springfleld,  1  Mass.  82. 

A  person  who  has  contracted  to  officiate  to  two> 
societies  In  two  several  towns  cannot  maintain  an 
action  for  the  taxes  paid  by  his  hearers  for  the  sup- 
port of  public  worship.  The  Constitution  provldes- 
for  the  support  of  a  public  religious  teacher  in 
each  parish  by  taxation.  Kendall  r.  Kingston,  S- 
Mass.  624. 

And  to  render  the  pastor  regularly  settled  the- 
society  must  be  Incorporated.    Barnes  v.  First 
Parish  In  Falmouth.  6  Mass.  401;  Turner  v.  Secon 
Precinct  in  Brookfleld,  7  Mass.  60;  Lovell  v.  Parish, 
of  ByAeld,  7  Mass.  280. 

A  eontraei  for  tervtees  Is  htnAing* 

In  Taylor  v.  Gay,  1  Sid.  400,  an  action  was  upheld* 
on  a  contract  to  pay  the  plaintiff  for  preaching  and 
teaching,  although  he  was  the  vicar. 

A  parish  cannot  discharge  its  liability  to  its  seU 
tied  minister  at  its  pleasure  by  simply  passing  a 
resolution  that  his  services  are  no  longer  required. 
Avery  v.  Tyringham,  8  Mass.  182,  8  Am.  Dec.  106; 
Peckbam  v.  North  Parish  in  Haverhill,  16  Pick.  274. 

In  Youngs  v.  Hansom,  81  Barb.  40,  which  was  a 
case '  to  enjoin  the  minister  from  officiating  in  a 
church.  It  is  held  that  where  a  minister  is  called 
and  settled  in  charge  of  an  Episcopal  church  he- 
can  not  be  dismissed  without  his  consent  except  by 
the  bishop  of  the  diocese. 

A  rector  of  an  Episcopal  church  may  recover  the 
salary  provided  In  the  original  contract  until  dis- 
solution of  the  pastoral  relation,  in  the  manner 
provided  by  the  canons  of  the  church.  He  cannot 
be  forced  to  leave  the  pastorate  by  a  reduction  of 
his  salary.    Bird  v.  St.  Mark's  Church,  62  Iowa, 667. 

In  an  action  by  a  minister  for  his  salary  aftei:  bis- 
parish  has  voted  to  dismiss  him,  the  parish  cannot 
give  evidence  of  previous  Immorality  on  his  part 
not  stated  in  its  vote  as  a  ground  of  dismissaL 
Whitmore  v.  Fourth  Cong.  Soo.  2  Gray,  808. 

Ministers  of  the  Methodist  church  are  entitled  to 


See  also  40  L.  R.  A.  670. 
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OxLAnOHA  SUFIiXMX  COUBT. 


Jus*. 


TERROR  to  the  Probate  Court  for  Koble 
jJ  County  to  review  a  judgment  iu  favor  of 
plaintifiT  in  aD  aciiou  broui^bt  lo  recover  ibe 
«lleged  contract  price  for  services  as  pastor  of 
ibe  defendant  cburcb.    Becersed. 

Statement  by  Me Atee*  J. : 

Tbe  petition  averred  tbe  incorporation  of  tbe 
church,  and  tbe  employment  of  tbe  plaintiff 
by  it  from  tbe  16tb  day  of  September,  1893,  to 
tiie  15ib  day  of  Marcb,  1894.  upon  an  oral  con- 
tract, upon  wbicb  be  claimed  a  balance  for 
services  in  tbe  sum  of  $50,  all  of  wbicb  bas 


been  paid  since  tbe  incorporation  of  tbe  church, 
except  the  sum  of  f  12,  which  includes  Interest, 
and  charged  to  I  e  due.  Tbe  plaintiff  further 
averred  that  from  tbe  last-named  date.  March 
16,  1894,  to  tbe  15th  day  of  March,  1895,  he 
was  employed  by  the  defendant  under  an  agree- 
ment, partly  oral  and  partly  in  wriltn|(,  the 
terms  of  which  were  that  he  was  to  recelTC  tbe 
sum  of  $200  for  bis  services  as  minister:  that 
tbe  services  were  rendered,  lind  were  worth 
tbat  sum,  and  that  the  defendant  promised  to 
pay  tbe  amount  claimed.  A  small  amount  had 
been  credited  on  tbis  sum,  received  from  va- 


recover  for  their  services  as  ministerB  whatever 
«alary  their  coDffreflratlons  have  contractecl  to  pay 
tbem.  Jones  v.  Congreiration  of  Mount  Zion,  SO 
La.  Ann.  711. 

If  the  contract  ia  tbat  a  committee  shall  annually 
value  the  salary  according  to  the  price  of  the 
oecesBlties  of  life,  and  tbat  the  salary  shall  be  in- 
creased when  the  necessities  rise  in  price,  and  de- 
creased when  they  fall,  the  minister  will  be  bound 
by  the  valuation  of  tbe  committee  unless  it  acts 
unfairly,  partially,  or  corruptly.  Burr  v.  First 
Parish  in  Sandwich,  9  Mass.  277. 

Persons  who  siflrn  a  wntten  afirreement  to  pay  a 
certain  amount  .for  tbe  support  of  a  certain  per- 
son as  minister  so  lonff  as  bis  services  are  employed 
cannot  rescind  the  contract  without  the  consent  of 
the  other  party,  but  while  the  services  are  ren- 
dered their  liability  may  be  enforced.  First  Roll- 
tfious  Soc.  V.  Stone,  7  Johns.  112. 

If  the  trustees  neglect  to  apply  the  revenue  of 
the  church  to  the  payment  of  the  minister's  sal- 
ary he  may  recover  it  by  action  against  the  cor- 
poration. BtMiugh  V.  German  Reformed  Church, 
8  B.  D.Smith,  60. 

If  the  contract  is  that  tbe  minister  will  give  bis 
services  for  the  amount  of  the  subscriptions  that 
have  been  made  for  his  support  which  the  church 
is  to  collect,  the  church  may  be  held  liable  for  what- 
ever amount  it  miirht  have  collected  but  failed  to 
collect.  Myers  v.  Baptist  Soo.  in  Jamacia,  88  Vt« 
014. 

Tbe  call  of  the  rector  by  the  vestry  and  the  ac- 
ceptance of  such  call  create  a  contract  for  tbe 
payment  of  tho  stipulated  salary  so  long  as  the 
pastoral  relation  continues.  This  contract  is  a 
valid  right  which  the  courts  will  enforce.  Jen- 
nings V.  Scarborough,  66  N.  J.  L.  401. 

A  priest  cannot  be  removed  from  a  church  by  a 
bishop  so  as  to  deprive  him  of  the  right  to  the  rent 
•of  the  pews  of  the  church  which  is  his  only  source 
•of  revenue,  without  cause.  O'Hara  v.  Stack,  90  Pa. 
477. 

But  that  decision  was  repudiated  in  Stack  v. 
O'Hanu  98  Pa.  218. 

Interference  with  performance. 

The  fact  that  the  pastor  bas  not  performed  his 
ofDces  in  the  church  for  a  given  time  will  not  pre- 
vent his  recovering  his  salary  for  that  time  if  he 
offered  to  perform  his  duty  but  was  prevented 
from  doing  so  by  the  official  meml)er8  of  tbe 
church.  Wbitney  v.  First  BccL  Soc.  in  Brooklyn, 
6  Conn.  405. 

Tbat  tbe  minister  preached  in  private  houses 
upon  being  prevented  from  using  tbe  meeting 
house  will  not  prevent  his  recovering  his  salary  as 
minister.  Thompson  v.  Catholic  Cong.  Soc  6  Pick. 
469. 

If  the  minister  is  at  all  times  ready  to  perform 
all  the  duties  growing  out  of  the  pastoral  relation, 
and  in  fact  performs  such  duties  as  tbe  parish  per- 
mits him  to  perform,  be  is  entitled  to  the  stipu- 
lated sum  as  long  as  the  relation  continues.  Sheldon 
V.  Congregational  Parish  in  Easton,  fU  Pick.  281. 

88  L.  R.  A. 


AbvM  of  eoniraeL 

No  recovery  can  be  had  for  servfoes  if  tbe 
elation  does  not  employ  the  minister  or  make  any 
contract  with  him,  expressor  Implied,  for  services. 
So,  where  a  congregation  is  permitted  to  use  the 
church  and  to  select  the  minister  the  religious  so- 
ciety which  owns  the  church  will  not  be  liable  for 
bis  salary  if  it  never  enters  into  a  contract  with 
him.  Downs  v.  Bowdoin  Square  Baptist  Soc.  149 
Mass.  136. 

Unless  the  trustees  as  such  are  parties  to  the  con- 
tract employing  the  pastor,  no  action  can  be  sus- 
tained against  the  society  as  such  for  his  salary. 
Although  the  contract  by  them  need  not  be  ex- 
press, but  it  seems  may  be  implied.  Miller  v.  Bap- 
tist Church  A  Congregation,  16  N.  J.  L.  251. 

Tbe  fact  that  tbe  trustees  as  individuate  sign  a 
subscription  paper  for  the  raising  of  tbe  pastor's 
salary  does  not  make  thei^  action  official  so  as  to 
bind  the  society.  Landers  v.  Frank  Street  M.  BL 
Cburcb,  114  N.  Y.  626. 

Under  the  New  York  statutes  tbe  salary  is  to  be 
fixed  by  a  majority  of  the  persons  who  are  entitled 
to  elect  trustees  at  a  meeting  to  be  called  for  that 
purpose  and  ratified  by  the  trusteee,  and  if  tbe 
salary  is  fixed  merely  by  the  quarterly  conference 
of  the  church  no  action  will  lie  for  its  recovery. 
And  it  is  further  said  that  under  the  rules  of  tbe 
Methodist  Episcopal  Church  no  contract  can  be 
made  binding  the  church  to  pay  any  particular 
'amount  of  salary.  Landers  v.  Frank  Street  3L 
E.  Church,  97  N.  Y.  119,  Reversing  Landers  v. 
Frank  Street  M.  E.  Church,  16  Hun,  340.  where 
it  was  held  that  the  statutes  providing  a  meth- 
od of  fixing  the  salary  do  not  prohibit  another 
method,  and  If  tho  minister  furnished  services 
at  tbe  request  of  the  society  under  an  under- 
standing that  he  was  to  be  compensated,  a  promtM 
is  implied  to  pay  him  therefor  upon  which  an  ac- 
tion may  be  maintained. 

There  may  be  a  valid  implied  contract  for  the  serv- 
ices of  tbe  minister  which  may  be  enforced,  the 
statute  proscribing  no  form  of  contract  except  iu 
the  particulars  mentioned,  and  if  tbe  amount  ot 
salary  which  is  to  be  paid  can  be  ascertained  tbe 
court  will  enforce  tbe  contract.  Pendleton  t. 
Waterloo  Baptist  Church,  49  Hun.  506. 

A  person  who  has  never  become  a  pastor  of  a 
church  according  to  its  rules  cannot  recover  for 
services  rendered  as  such  eveu  upon  a  quantum 
meruit,  and  persons  who  sign  a  call  wbich  was  not 
accepted  are  not  liable  for  the  payment  of  compen- 
sation as  individuals.  NelU  v.  Spencer,  6 IIL  App. 
461. 

If  the  call  has  not  been  accepted,  but  services  are 
rendered  pending  the  decision,  no  permanent  obli- 
gation rests  upon  the  church,  and  it  may  terminate 
the  services  When  It  chooses  to  do  so:  but  for  tbe 
services  rendered  the  rate  of  compensation  fixed  ia 
the  call  may  be  referred  to  and  properly  adopted  ss 
a  measure  of  compensation.  West  v.  First  Presby. 
Church,  41  Minn.  94,  4  L.  R.  A.  692. 
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cious  mconbcn  of  the  church,  and  there  re- 
«TiaiDcd  due  upon  this  item,  iCb  be  claimed,  $192. 
Tbe  plaintiff  averred  for  a  third  cause  of  ac- 
iioD  a  certain  oral  contract  and  agreeaient 
made  with  the  defendant,  by  which  be  agreed 
lo  serve  them  as  minister  from  the  16cb  day  of 
^iHrcb.  1895,  to  the  15ih  day  of  September, 
1895,  which  services  were  to  be  renaered  for 
ibe  sum  of  $100,  upon  which  the  sum  of  $72 
had  been  paid  to  him  from  the  treasurer  of  the 
•church  and  by  the  president  of  the  board  of 
trustees,  leaving  a  balance  due  thereon  of  $28. 
A  copy  of  the  written  part  of  the  contract 
referred  to  was  filed  with  the  petition  marked 
"Exhibit  A,"  and  is  as  follows: 


Perry,  Oklahoma,  April  9,  1894. 
To  the  Ttev,  8.  P.  Myers:  The  congrega- 
tion of  the  First  Presbyterian  Church  of  Perry 
Oklahoma,  at  a  regularly  called  congregational 
meeting  Febiuary  the  25 th.  1894,  being  well 
satisfied  with  the  ministerial  qualification  of 
you.  S.  P.  Myers,  and  having  good  hopes  Irom 
their  past  experience  of  your  labors  among 
them  that  your  ministrations  in  the  gospel  wiU 
be  profitable  to  their  spiritual  interests,  did  elect 
and  earnestly  call  you  and  desire  you  to  under- 
take the  pastoral  oflSce  in  said  congregation, 
furnishing  you  in  the  discharge  of  your  duty 
all  proper  support,  encouragement,  and  obe- 
dience in  the  Lord.    And  that  you  may  be  free 


•CO very  is  denied  for  lack  of  ooatracU  but  the  ques- 
tion of  recovery  on  quantum  meruit  is  not  settled* 

Ahitenc0  of  inecrporatioru 
The  persons  who  siffn  the  call  to  a  minister  who 
perrorms  services  as  pastor  in  response  to  it  are  re- 
sponsible for  the  salary  where  there  Is  no  incorpo- 
ration of  the  society.  Thompson  v.  Garrison.  22 
Kan.  765. 

If  the  deacons  and  elders  of  the  church  which  is 
not  incorporated  enter  Into  a  contract  with  a  min- 
ister for  services,  and  after  the  church  becomes  in- 
•oorporated  the  services  are  continued  and  accepted 
by  the  church  and  the  contract  bavlnff  been  as- 
sumed by  it  under  its  seal,  no  action  will  He  against 
the  deacons  and  elders  for  arrears  of  salary.  Van 
Vlieden  v.  Welles,  6  Johns.  85. 

In  Baldwin  v.  McClinch,  1  Me.  lOS,  the  court,  in 
-consider infr  the  question  whether  or  not  a  certain 
person  was  a  minister  within  the  statutory  exemp- 
tion from  taxation,  says:  '*We  do  not  see  how  an 
unincorporated  society  as  such  can  obligrate  Itself 
to  its  minister  in  such  a  manner  as  to  create  a  legal 
liability  on  ito  part.'* 

Dilution  of  pcutioral  relation. 

If  the  minister  is  suspended  by  the  proper  au- 
thority, and  bis  relation  to  the  church  is  finally  dis- 
solved, he  cannot  recover  for  bis  salary  duriufr  the 
time  of  his  suspension.  Reformed  Protestant 
Dutch  Church  v.  Bradford,  8  Cow.  457. 

A  rector  of  an  Episcopal  church  whose  relation 
to  his  congreiratlon  has  been  dissolved  by  recom- 
mendation of  a  committee  appointed  by  the  bishop 
accordinfjr  to  the  custom  of  the  church,  can  recover 
only  the  amount  of  salary  recommended  by  the 
committee  until  the  time  when  his  relation  was  to 
cease.    Perry  v.  Wheeler,  Vt  Bush,  biL 

Entitled  to  compenaatinn. 

Nicholson  V.  Daniel,  153  Pa.  461.  was  a  suit  to  com- 
pel a  minister  to  account  for  money  which  be  had 
received  to  carry  on  the  work,  and  It  appeared  that 
he  had  started  amission  and  collected  money  with 
which  a  chapel  was  built,  and  some  charitable  work 
done,  and  a  balance  applied  to  bis  own  salary 
amounting  to  a  little  less  than  $1,500  per  year,  and 
the  court  allowed  htm  to  keep  It  and  reversed  a 
ruling  of  the  master  requiring  him  to  turn  over 
part  of  it  to  the  trustees  of  the  building  fund. 

A  clergyman  who  enters  into  a  contract  with  a 
vestry  for  servfces  to  the  church  may  maintain  an 
•action  against  the  church  for  his  salary,  although 
the  vestry  was  Illegally  elected  If  he  did  not  know 
of  the  Illegality,  but  if  he  did  know  of  it  he  cannot 
recover.  St.  Luke's  Church  v.  Mathews, 4  Desauss. 
Eq.  578,6  Am.  Deo.  619. 

Individual  ItabUity.   . 

If  a  rector  gives  a  person  a  title  to  the  bishop, 

•and  thereby  appoints  him  curate  of  his  church, 

promising  to  allow  him  a  salary  and  to  continue 

tiim  in  oflBoe  until  otherwise   provided  of  some 


ecclesiastical  preferment  unless  lawfully  removed 
for  fault,  he  cannot  remove  him  without  cause, 
and  will  be  liable  for  his  salary  in  case  he  permits 
it  to  fall  into  arrear.  Martyn  v.  Hind,  2  Cowp.  437, 
1  Dougl.  142. 

A  bishop  Is  not  liable  for  the  salary  of  a  priest 
whom  he  has  engaged.    Bose  v.  Vertin,  46  JVUch 
457. 41  Am.  Bep.  174. 

No  priest  can  bring  assumpsit  against  his  bishop 
for  an  amount  sufficient  decently  to  support  him 
in  the  absence  of  express  contract  to  furnish  such 
support  to  him.  Tulgg  v.  Sbeehan.  101  Pa.  863, 47 
Am.  Bep.  727. 

A  call  from  a  Presbyterian  congregation  to  a 
minister,  signed  by  three  elders  and  a  trustee,  does 
not  bind  them  to  pay  the  minister's  salary,  but  Is 
to  be  regarded  as  the  act  of  the  congregation.  Pad- 
dock v.  Brown,  6  Hill,  532. 

In  Stewart  v.  Martin,  18  U.  C.  Q.  B.  480,  where  it 
appeared  that  a  ooromlttee  of  the  church  was 
elected  annually,  and  memk)ersof  the  committee 
for  one  year  were  sued  for  salary  upon  a  contract 
made  by  the  committee  of  the  previous  year  with- 
out anything  to  show  that  the  members  were  the 
same  in  both  years:  the  court  says  there  Is  no  prin- 
ciple of  law  which  makes  the  members  of  a  church 
committee  chosen  for  one  year  liable  for  the  en- 
gagement entered  Into  by  a  committee  which  had 
served  for  a  previous  year.  And  it  was  held  that 
the  action  was  Improperly  brought. 

Members  of  an  unincorporated  religious  society, 
who  through  their  trustees  and  priest  who  had 
power  to  incur  debts  stated  an  account  with  an  ez- 
priest  of  the  amount  due  him  for  salary  and  ad- 
vances, may  be  held  individually  liable  upon  the 
indebtedness.  Sheehy  v.  Blake,  72  Wis  411,  Af- 
firmed, 77  Wis.  401,  9  L.  B.  A.  564. 

Sals  of  property. 

It  has  been  held  that  a  church  site  and  edifloe 
may  t)esold  to  pay  the  salary  of  the  pastor.  Lyons 
V.  Planters'  Loan  &  Sav.  Bank,  S6  Ga.  486,  12  L.  E. 
A.  155. 

Although  in  Vermont  it  has  been  held  that  the 
church  property  cannot  be  taken  on  execution  to 
satisfy  a  Judgment  for  salary  of  the  pastor.  Bige. 
low  V.  Congregational  Soc  of  Mlddletown,  11  Vt. 
283. 

So,  the  communion  service  of  the  church  is  not 
liable  to  seizure  on  execution  to  pay  the  pastor's 
salary.    Lord  v.  Hardie,  82  N.  C.  241,  83  Am.  Bep 
682. 

But  equity  may  appropriate  any  fund  appli- 
cable to  the  purpose  to  the  payment  of  arrears  of 
salary  of  the  pastor.  Bigelow  v.  Congregational 
Soc.  of  Mlddletown.  11  Vt.  288,  Affirmed  15  Vt.  370. 

Aecttrd  and  $att8f action. 
If  the  minister  has  taken  a  valid  deed  to  some  of 
the  church  property  In  settlement  of  his  claim  for 
services  he  cannot  maintain  an  action  for  them. 
Skinner  v.  Grace  Church,  54  Mich.  543. 

H.  P.  F. 
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from  worldly  cares  and  avocations,  according 
to  their  instructions,  promise  and  oblige  said 
congregation  to  pay  you  in  qi\^rterly  instal- 
ments annually  during  the  time  of  your  con- 
tinuing to  be  the  regular  pastor  of  said  congre- 
gation the  sum  of  $200  in  addition  to  what  the 
Board  of  Home  Missions  will  appropriate  to 
your  support.  After  the  first  year  of  your 
services  as  our  pastor,  the  salary  will  be  ar- 
ranged in  accordance  with  the  appropriation 
of  the  Board  of  Home  Missions  for  the  support 
of  the  preaching  of  the  Word  in  the  congrega- 
tion. The  time  for  the  beginning  of  your  re- 
muneration shall  be  the  16th  of  Slarch,  1894. 
In  testimony  of  the  foregoing  according  to  the 
instructions  given  us  by  said  congregation  at 
the  aforesaid  congregational  meeting,  we,  the 
elders  and  trustees  of  the  aforesaid  congrega- 
tion, do  hereunto  subscribe  our  names  this,  Uie 
9th  day  of  April,  1894. 

Elders:  J.  O.  Young, 
M.  S.  Stahl. 
Trustees:  M.  C.  Latta, 

Chas.  Wenner, 
George  Todd. 
The  foregoing  is  correct. 

Attest:  J.  O.  Young,  Moderator. 

The  defendant  church  answered,  and  filed 
its  cross  bill  for  an  accounting,  in  which  it  was 
declared  that  the  defendant  expressly  denied  ! 
the  employment  and  agreement  alleged;  that 
it  had  never  obligated  itself  to  puy  the  sum  of 
$50  for  the  first  six  months  referred  to.  but 
averred  that  the  plaintiff  was  employed  to 
come  to  Perry  to  serve  as  a  minister  for  the 
Presbyterian  church  at  the  time  when  there 
was  no  such  church  in  existence,  and  without 
the  knowledge  of  the  defendant  as  a  church, 
or  anv  of  the  members  afterwards  constituting 
the  defendant  corporation,  and  was  so  em- 
ployed by  the  Board  of  Home  Missions  of  the 
i^ationai  Organization  of  the  Presbyterian 
Church  in  New  York  City,  and  at  the  sum  of 
$400  for  the  said  period' of  six  months;  that 
said  amount  was  paid  bv  said  New  York  board, 
and  received  by  the  plaintiff,  and  that  he  had 
collected  a  complete  compensation  for  the  serv- 
ices rendered,  and  that  the  employment  bad 
been  accepted  by  the  plaintiff  at  that  salary, 
and  that  the  people  comprising  the  congrega- 
tion of  the  church  afterwards  made  a  volun- 
tai^  and  freewill  offering  of  $50  to  the  plain- 
tiffin  addition  to  the  amount  for  which  he  was 
so  employed,  and  which  was  paid  to  him.  and 
that  be  therefore  received  an  excess  ojf  the 
amount  for  which  he  was  employed,  to  wit., 
the  sum  of  $450.  for  the  six  months  of  service 
referred  to  in  the  first  cause  of  action.  The  de 
fendant  further  denied  that  from  the  16th  day 
of  March,  1894,  to  the  15th  day  of  March,  1895, 
the  plaintiff  was  in  the  employment  of  the  de- 
fendant, and  denied  that  there  was  any  contract 
and  agreement  entered  into  between  the  plaintiff 
and  defendantwherebythe  plaintiff  was  to  serve 
as  a  minister  for  the  defendant  during  the  said 
period  of  time,  and  that  it  ever  agreed  to  pay 
him  $200,  or  any  sum,  for  his  services  during 
that  time,  or  that  any  money  was  ever  paid  to 
the  plaintiff  by  the  defendant  or  anv  of  its  mem- 
bers upon  the  pretended  contract  for  $200^  and 
it  averred  that  the  plaintiff  was  again  employed 
as  a  home  missionary  or  "stated  supply"  for 
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this  field  by  the  Board   of  Home  Miasioos- 
referred  to.  at  the' sum  of  $600  for  the  said  3  ear 
from  March  16,  1894,  to  March  15,  1895,  and 
that  said  amount  was  paid  bv  the  New  York 
board  of  missions,  and  received  by  the  plainiiff. 
and  that  he  had  full  and  complete  oompeosa 
tion  for  his  services,  and  there  was  nothing  due 
the  plaintiff.    In  answer  to  the  third  cause  of 
action,  the  defendnnt  admitted  that  it  h>id  em- 
ployed the  plaintiff  from   March  16,  lb95.  to* 
September  15,  1895,   and  agreed  to  pay  bim 
the  sum  of  $100  therefor,  but  averred  that  dif- 
ferent sums  had  been  paid  to  plaintiff  at  differ 
ent  times  amounting  to  almost  the  entirt;  sum,, 
and  more  than  the  amount  of  $72.50,  which 
plaintiff  admits  he  had  received  on  that  ac- 
count; but  that  the  plaintiff  had  volunteered 
and  agreed  to  collect  the  amount  of  $100  for 
the  members  of  the  defendant  corporation,  aori 
did  make  collections,   but  refused  to  accouot 
for  them,  and  had  made  collections  from  tie 
citizens  of  Perry,  for  the  purpose  of  erecting  a 
church  edifice  for  the  defendant  congregaiioo. 
and  that  he  had  refused  to  account  for  such 
sums,  and  that  upon  the  accounting  of  the 
moneys  thus  collected  and  appropriated  the  de- 
fendant believed  that  such  amount  would  show 
that  the  plaintiff  was  fully  paid. 

The  plaintiff  replied  under  oaib  to  answer 
and  cross  petition  of  the  defendant,  denying  hU 
its  allegations  except  the  service  of  the  notice 
therein  mentioned.  The  plaintiff  introduced 
evidence  in  support  of  his  petition,  and  the  de- 
fendant introduced  evidence  consisting  to  a 
"large  extent  of  documentary  evidence,  in tn»- 
duccd  and  marked  as  exhibits  for  identifica- 
tion, and  brought  here  with  the  case  made^ 
consisting  of  'The  Rules  and  Form  of  Govern- 
ment of  the  Presbyterian  Church  and  the  dif- 
ferent bodies  thereof,  to  wit,  the  General  As- 
sembly, the  Synod,  the  Presbytery,  and  the 
Local  Churches.'"  The  plaintiff  introduced 
evidence  of  an  original  *'call.*'  marked  "tx- 
hibit  A/'  filed  with  his  petition,  to  the  introduc- 
tion of  which  the  defendant  objected.  Evi- 
dence was  introduced  showing  that  the  serv- 
ices declared  upon  in  the  petition  were  welt 
and  faithfully  performed,  and  worth  the  sua> 
stated  in  the  plaintiff's  petition,  and  in  support 
of  the  other  allegations  of  bis  petition.  It  was 
admitted  in  the  plaintiff's  testimony  that  he  bad 
served  the  defendant  corporation  as  miniMer 
only,  and  never  served  as  pastor;  and  it  was 
further  admitted  by  the  plaintiff  that  the 
'*cair'  introduced  by  him  in  evidence  had  never 
been  presented  to  him  or  confirmed  by  the 
presbytery  in  whose  jurisdiction  the  local 
church,  the  defendant,  was  situated. 

The  defendant  introduced  the  following  doc- 
umentary evidence,  being  extracts  from  'he 
Rules  and  Form  of  Government  of  the  Pre^hy- 
terian  Church,  and  extracts  from  the  recordsof 
minutes  and  transactions  of  the  presbytery  ia 
whose  jurisdiction  the  defendant  church  is- 
situated:  Chapter  10.  Of  the  presbytery:  "A 
presbytery  consists  of  all  the  ministers,  m 
number  not  less  than  five,  and  one  ruling  elder 
of  each  congregation,  within  a  certain  district.'^ 
**(13)  The  presbytery  has  power  to  receive 
and  issue  appeals  from  the  church  sessions,  sod 
references  brought  before  them  in  an  orderly 
manner;  to  examine  and  license  candidates  for 
the  holy  ministry;  to  ordain,  install,  remove,. 
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and  Judge  ministerB."  etc.  '*(16)  Of  the  elec 
tioD  and  ordination  of  bishops  or  pastors: 
1.  When  any  probationer  shall  hare  preached 
so  Dkucb  to  the  satisfaction  of  any  coogrega 
tion  as  that  the  people  appear  to  desire  to  elect 
a  iMStor,  the  session  shall  take  measures  to 
convene  them  for  the  purpose;  and  it  shall 
always  be  a  duty  of  the  session  to  con- 
vene them,  when  a  majority  of  the  persons 
entitled  to  vote  in  the  case  shall,  by  a  petition, 
request  that  a  meeting  be  held.  2.  When 
such  meeting  is  intended,  the  session  shall 
solicit  the  presence  and  counsel  of  some  neigh- 
boring minister  to  assist  them  in  conducting 
the  election  contemplated,  unless  highly  incon- 
venient on  account  of  distance,  in  which  case 
they  may  proceed  without  such  assistance. 
.  .  •  4.  On  the  day  appointed,  the  minister 
invited  to  preside,  if  be  be  present,  shall  .  .  . 
announce  to  the  people  that  he  will  immedi- 
ately* proceed  to  take  the  votes  of  the  electors 
of  that  congrei^ation  for  a  pastor, if  such  be  their 
desire;  and,  when  this  desire  be  expressed  by  a 
majority  of  voices,  he  shall  then  proceed  to 
uke  votes  accordingly. ...  (5)  When  the  votes 
are  taken,  if  it  appear  that  a  large  minority  of 
the  people  are  averse  from  the  candidate  who 
had  a  majority  of  the  votes,  and  cannot  be  in- 
duced to  concur  in  the  call,  the  presiding  min- 
ister shall  endeavor  to  dissuade  the  congrei;a- 
tion  from  prosecuting  it  further.  But,  if  the 
people  be  nearly  or  entirely  unanimous,  or  the 
majority  shall  insist  upon  their  right  to  call  a 
pastor,  the  presiding  minister  in  that  case, 
after  using  bis  utmost  endeavors  to  persuade 
the  congreKation  to  unanimity,  shall  proceed  to 
draw  a  call  in  due  form,  and  to  have  it  sub- 
scnbed  by  the  electors;  certifying  at  the  same 
time,  in  writing,  the  number  and  circumstances 
of  those  who  do  not  concur  in  the  call. 
All  proceedings  shall  be  laid  before  the  pres- 
bytery, together  with  the  call.  (6)  The  call 
shall  be  in  the  following  or  like  form,  viz : 

The  congregation  of ,  being,  on  sufl3- 

cient  grounds,  well  satisfied  of  the  ministerial 

qualifications 'Of  you, ,  andhavinggood 

hopes,  from  our  past  experience  of  your  la- 
bors, that  your  ministrations  in  the  gospel 
will  be  prontable  to  our  spiritual  interests,  do 
earnestly  call  and  desire  you  to  undertake  the 
pastoral  office  in  said  congregation;  promising 
you,  in  the  discharge  of  your  duty,  all  proper 
support,  encouragement,  and  obedience  in  the 
Lord.  And .  that  ^ou  may  be  free  from  worldly 
cares  and  avocations,  we  hereby  promise  and 
oblige  ourselves  to  pay  to  you  the  sum  of 
— ,  in  regular  quarterly  (or  half  year  or 
early)  payments  during  the  time  of  your  be- 
Dg  and  continuing  the  regular  pastor  of  this 
church.  In  testimony  whereof,  we  have  re- 
spectively subscribed  our  names  this 

day  of ,  A.  D.  .    Attested  by  A. 

B..  Moderator  of  the  Meeting."  '*{9)  The  call 
thus  prepared  shall  be  presented  to  the  presby- 
|ery  under  whose  care  the  person  shall  be;  that, 
if  the  presbytery  think  it  expedient  to  present 
^e  call  to  him.  it  may  accordingly  be  pre- 
Koted;  and  no  minister  or  candidate  shall  re- 
vive a  call  but  through  the  hands  of  the  pres- 
bytery.*' 

The  defendant  then  offered  the  following 
extracts  from  journal  of  minutes  of  meetings 
of  Oklahoma  Presbytery:   "Meeting  of  April 
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11,  1894.  Home  Missions.  The  report  of  the 
committee  on  home  missions  was  received,  and 
its  recommendations  adopted,  and  is  as  follows: 
'(8)  We  recommend  the  church  at  Perry  to  the 
Board  of 'Home  Missions  for  the  sum  of  $1,000. 
less  the  amount  of  money  which  the  field  shall 
be  able  to  raise.  We  recommend  as  supply  of 
the  church  the  Rev.  James  Farr,  a  senior  in 
Princeton  Seminary.  Submitted  by  the  com- 
mittee. F.  W.  Hawley,  Chairman.'  A  call 
was  presented  from  the  First  Presbyterian 
Church  of  Perry  for  the  Rev.  8.  P.  Myers  as 
pastor.  The  presbyterv  declined  to  place  the 
call  in  Mr.  Myers'  hands."  "Called  meeting, 
June  19th,  1894.  A  paper  was  received  from 
the  Perry  Church,  setting  forth  the  grounds  of 
its  grievance  at  the  action  of  the  presbytery  in 
relation  to  that  church,  and  asking  that  the  ac- 
tion of  presbytery  taken  April  11th,  1894,  re- 
garding the  work  at  Perry,  be  rescinded.  On 
motion  the  paper  was  laid  on  (he  table.  A 
call  from  the  Perry  Church  for  the  installation 
of  Rev.  8.  P.  Myers  was  received,  and  laid  on 
the  table.  Rev.  8.  P.  Myers  was  appointed 
stated  supplv  of  the  Perry  Church  for  one  year 
beginning  March  16th,  1894,  and  the  field  was 
recommended  to  the  Board  of  Home  Missions 
for  aid  to  the  amount  of  $800." 

The  defendant  offered,  among  others,  the 
following  instructions:  **(3)  The  jury  are  in- 
structed that  the  written  instrument  relied 
upon  by  plaintiff  in  support  of  his  second  cause 
of  action,  and  denominated  a  'call,'  is  not,  un- 
der the  government  and  rules  of  the  Presby- 
terian Church,  by  which  both  parties  hereto 
are  bound,  a  contract  or  obligation  binding 
upon  the  church.  And  it  being  admitted  that 
such  'call'  was  not  presented  to  plaintiff  by  the 
presbytery  controlling  this  territory,  such  call 
must  not  be  considered  as,  alone,  fixing  anv 
liability  upon  the  defendant  corporation.  (4) 
The  jury  are  Instructed  that  unless  they  find 
from  the  evidence  that  subsequent  to  the  pres- 
entation and  rejection  of  the  call  the  defendant 
corporation,  by  its  proper  officers  or  agents, 
and  in  the  manner  and  form  prescribed  by  the 
government  and  rules  of  such  church  (by 
which  both  parties  hereto  are  bound),  entered 
into  a  contract  with  the  plaintiff  whereby  the 
defendant  promised  to  pay  plaintiff  for  the 
services  set  up  in  his  second  cause  of  action 
the  sum  of  $200  in  addition  to  the  amount  re- 
ceived by  him  from  the  Board  of  Home  Mis- 
sions, then  plaintiff  cannot  recover  upon  his 
second  cause  of  action.  But  if  you  do  find 
that  such  contract  was,  after  the  refusal  of  the 
presbytery  to  extend  the  call,  so  entered  into, 
then  you  will  find  for  the  plaintiff  upon  said 
seconci  sum."  The  judge  refused  to  give  these 
instructions  offered  by  the  defendant  num- 
bered 8  and  4,  to  which  ruling  of  the  court  ex- 
ceptions were  reserved.  The  jury  found  for 
the  plaintiff,  and  assessed  the  amount  of  his 
recovery  at  $238.  Motion  for  a  new  trial  was 
heard  and  overruled. 

Mr.F.  H.  KeUogfS  for  plaintiff  in  error. 
Mr,   Henry  Rockc 

error. 


Ler   for   defendant   in 


McAtee*  J.,  delivered  the  opinion  of  the 
court: 
It  was  assigned  as  error  (1)  that  the  paper  de. 
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DomiDated  a  'call'  was  admitted  Id  evidence 
over  the  objection  of  the  defendant,  and  (2) 
Chat  the  court  erred  in  refusing  instructions 
numbered  8  and  4  asked  by  the  p.laintiff  in 
error.  The  defendant  in  error  argues  in  his 
brief  that,  as  the  only  errors  assigned  are  those 
of  the  court  in  regard  to  the  admission  of  doc- 
umentary evidence  designated  as  a  "call,"  and 
the  instructions  given  and  refused,  all  such  en- 
tire cvideoce.  is  not  before  the  court,  and  the 
court  must  affirm  the  judgment  of  the  trial 
court.  The  case  made  is  certified  to  by  the 
probate  judge  as  "a  true  and  correct  statement 
of  all  the  pleadings,  motions,  orders,  evidence, 
findings,  proceedings,  and  judgment  in  said 
action."  We  cannot  say,  in  the  presence  of 
this  certificate,  that  the  evidence  is  not  all  here. 
The  probate  judge  before  whom  the  evidence 
was  taken  and  the  case  tried  certifies  that  it  is 
all  here,  and  the  assignments  of  error  will  be 
considered  upon  that  statement.  The  proposi- 
tion is,  upon  the  merits  of  the  case,  whether 
the  plaintiff  below  had  a  right  to  regard  the 
"call"  made  out  by  the  officers  of  the  defend- 
ant corporation  as  a  contract  made  with  him 
directly,  or  whether,  as  the  plaintiff  in  error 
contends,  the  "call"  was  a  tentative  proposi- 
tion for  a  contract  which  could  not  become  ef- 
fective without  the  concurrence  of  the  presby- 
tery of  the  church;  that  the  defendant  in  error 
was,  like  the  plaintiff  in  error,  bound  by  the 
rules  and  regulations  prescribed  by  the  "form 
of  government  of  the  Presbyterian  Church  in 
the  United  States  of  America,"  and  that  these 
bad  to  be  complied  with  in  order  to  establish 
the  pastoral  relation  which  is  here  claimed  by 
the  plaintiff,  and  that,  inasmuch  as.  under 
these  rules  and  regulations,  no  minister  or  can- 
didate shall  receive  a  call  but  through  the 
bands  of  the  presbytery,  and  if  it  be  true  that 
the  presbytery  never  placed  the  "call"  in  the 
defendant  in  error's  hands,  that  as  a  matter  of 
law  it  was  noneffective  for  any  purpose,  and 
ought  not  to  have  been  admitted  to  show  the 
written  part  of  the  contract  alleged  in  the  pe- 
tition, and  ought  not  to  have  been  given  to  the 
jury  to  consider  for  any  purpose  in  behalf  of 
the  defendant  in  error.  Questions  of  a  similar 
character  in  which  the  legal  effect  of  the  rules 
and  regulations  adopted  by  the  chief  governing 
bodies  of  the  churches  in  this  country,  and  the 
effect  of  the  action  of  their  various  judicatories, 
together  with  the  rules  and  regulations  which 
they  adopt,  have  been  considered  in  the  su- 
preme courts  of  a  number  of  the  states,  and  to 
a  certain  extent  by  the  Supreme  Court  of  the 
United  States;  and  it  has  been  uniformly  held 
that  wherever  religious  associations  have  been 
organized  to  assist  in  the  expression  and  dis-. 
semination  of  religious  doctrine,  and  have  cre- 
ated for  their  direction  in  matters  of  doctrine, 
church  government,  and  discipline  tribunals 
within  the  association,  and  that  the  final  and 
controlling  effect  of  the  ecclesiastical  polity 
thus  formed  upon  the  individual  members, 
congregations,  and  officers  within  the  general 
association  will  not  be  questioned,  but  will  be 
given  effect  to  in  the  civil  courts;  and  that  all 
who  unite  themselves  to  such  a  body  do  so 
with  the  implied  consent  to  submit  to  the  sys- 
tem of  ecclesiastical  control,  and  are  bound  by 
it;  and  that  it  would  be  vain  consent,  and 
would  lead  to  the  total  subversion  of  such  re- 
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li(dou8  bodies,  if  anyone  agfrrifired  by  one  of 
their  decisions  should  appeal  to  the  secular 
courts,  and  could  thus  have  that  voluntary 
control  which  they  had  thus  agreed  to  reversed 
and  destroved;  and  that  it  Is  of  the  essence  of 
these  religious  unions  and  it  is  their  ri^ht  thiu 
to  establish  tribunals  for  the  decision  of  ques- 
tions arising  among  themselves,  that  tboae  de- 
cisions should  be  binding  in  all  cases  of  eccle- 
siastical cognizance  in  matters  of  doctrine  and 
discipline,  and  that  this  control  goes  to  the  ex- 
tent of  controlling  the  terms  upon  which  the 
pastoral  relation  shall  be  formed,  and  the  sal- 
ary accompanying  it  shall  be  demanded.    It 
was  said  in  the  case  of  Watson  v.  Jones,  80  U. 
S.  18  Wall.  679,  20  L.  ed.  666,  in  the  Supreme 
Court  of  the  United  States,  by  Justice  Miller, 
that:  *'Nor  do  we  see  that  justice  would  be 
likely  to  be  promoted  by  submitting  those  de- 
cisions to  review  in  the  ordinary  judicial  tribu- 
nals.     Each  of   these  large  and   influential 
bodies  (to  mention  no  others,  let  reference  he 
had  to  the  Protestant  Episcopal,  the  Methodist 
Episcopal,  and  the  Presbyterian  Chun^hes).  has 
a  body  of  constitutional  and  ecclesiastical  law 
of  its  own,  to  be  found  in  their  written  organic 
laws,  their  books  of  discipline,  in  their  collec- 
tions of  precedents,  in  their  usage  and  customs, 
which  as  to  each  constitute  a  system  of  eccle- 
siastical law  and  religious  faith  that  tasks  the 
ablest  minds  to  become  familiar  with.    It  is 
not  to  be  supposed  that  the  judges  of  the  civil 
courts  can  be  as  competent  in  the  ecclesiastical 
law  and  religious  faith  of  all  these  bodies  as 
the  ablest  men  in  each  are  in  reference  to  their 
own.    It  would  therefore  be  an  appeal  from 
the  more  learned  tribunal  in  the  law  which 
should  decide  the  case,  to  one  which  is  less  so." 
The  opinion  proceeds  further  to  say  that  'in 
the  very  important  case  of  Cha^e  v.  Uheney,  58 
III.  509,  11  Am.  Rep.  95.  recently  decided  in 
the  same  court.  Judge  Lawrence,  who  dis- 
sented, says:  'We  understand  the  opioion  as 
implying  that  in  the  administration  of  ecclesi- 
astical discipline,  and  where  there  is  no  other 
right  of  property  involved  than' the  loss  of  the 
clerical  office  or  salary  as  an  incident  to  such 
discipline,  a  spiritual  court  is  the  exclusive 
judge  of  its  own  jurisdiction,    .    .    .    and  its 
decision  of  that  question  is  binding  upon  secu- 
lar courts.'    And  be  dissents  with  Judge  Shel- 
don from  the  opinion  because  it  so  holds." 
And  it  is  further  said  that  "we  cannot  better 
close  this  review  of  the  authorities  than  in 
the  lani^uage  of  the  supreme  court  of  Pennsyl- 
vania, m  the  case  of  the  Qerman  Befcrmed 
Church  V.  Com,,  Seibert,  8  Pa.  291:  'The  de- 
cisions of  ecclesiastical  courts,  like  every  other 
judicial  tribunal,  are  final,  as  they  are  tiie  best 
judges  of  what  constitutes  an  offense  against 
the  Word  of  God  and  the  discipline  of  the 
church.    Any  other  than  those  courts  must  be 
incompetent  judges  of  matters  of  faith,  disci- 
pline, and  doctrine;  and  civil  courts,  if  they 
should  be  so  unwise  as  to  attempt  to  supervise 
their  judgments  on  matters  which  come  within 
their  jurisdiction,  would  only  involve  them- 
selves in  a  sea  of  uncertainty  and  doubt  which 
would  do  anything  but  improve  either  religion 
or  good  morals'"     It  cannot  be  otherwise 
than  concluded  that,  in  order  to  maintain  the 
unity  of  the  faith  and  doctrine  as  held  in  either 
of  the  voluntary  religious  associations  of  this 
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country,  tbe  indlvidaal  opiDiona  of  the  pastors 
placed  in  authority  and  charge  o?er  the  vari- 
ous churches  of  the  denomioations  respectively 
should  be  the  proper  subject  of  ecclesiastical 
control  and  discipline,  to  be  treated  of  and  reK- 
ulated  by  the  various  authoritative  church 
bodies  and  Judicatories  to  which  each  respec- 
tWely  belones.  And  that  in  the  presence  of  rules 
and  refrulations,  if  such  are  found  to  have  been 
naade  by  t^e  supreme  governing  body  of  such  a 
voluntary  association,  the  various  members,  con- 
gregations, and  officers  who  have  voluntarily 
mssociated  and  have  subscribed  to  such  rules 
and  regulations  and  books  of  discipline  shall  be 
bound  by  them,  and,  as  in  this  instance,  to  tbe 
extent  of  holding  that  the  right  to  salary  is  an 
incident  to  such  discipline,  and  that  the  spir- 
itual court  provided  for  in  the  book  of  dis- 
cipline is  the  exclusive  judi^e  of  its  own  ju- 
risdiction, and  that  its  decisions  upon  all 
questions  tooching  the  establishment  of  the 
pastoral  relation,  if  treated  of  and  the  terms 
upon  which  that  relation  is  provided  for  in 
such  books  of  discipline,  are  final,  and  binding 
on  the  secular  courts.  And  this  is  tbe  view 
which  has  been  held  and  fully  announced  in 
the  case  of  Went  v.  First  hreAy,  Church,  41 
Minn.  94,  4  L.  R.  A.  692.  In  that  case  tbe  call 
WHS  extended  to  the  plaintiff  regularly  by  the 
presbytery,  but  was  never  formally  accepted 
by  him.  It  was  therefore  contended  that  he 
had  never  become  a  regular  pastor  of  the 
eburch.  The  opinion  holds  that  "according 
'to  the  usage  and  form  of  government  of  the 
Presbyterian  Church,  the  call  is  made  by  the 
congregation  duly  convened,  and  the  amount 
of  compensation  or  salary  is  fixed  by  it,  and 
inserted  in  the  call.  .  .  .  But  the  pastoral 
relation  can  only  be  established  with  the  con- 
sent, and  under  the  authority  and  direction,  of 
the  presbytery  having  jurisdiction.  The  call 
and  proceedings  of  the  parties  under  it  are  sub- 
ject to  the  usages  and  discipline  of  the  church, 
and  the  courts  will  not  interfere  any  further 
than  is  necessary  to  ascertain  and  protect  the 
strict  legal  rights  of  the  parties.  The  call 
made  by  the  congregation  is  submitted  to  the 
presbytery,  and,  if  approved  by  that  body, 
and  accepted  by  tbe  candidate,  the  pastoral  re- 
lation is  then  formally  constituted  by  installa- 
tion by  or  under  the  direction  of  the  presby- 
tery, and  usually  as  soon  as  conveniently  may 
be.  The  call  and  its  acceptance  are  deemed 
equivalent  to  a  petition  and  request  of  the  con- 
gregation and  pastor  elect  for  such  installation; 
but,  as  the  pastoral  relation  can  only  be  finally 
consummated  with  the  formal  sanction  of  the 
presbytery,  so  that  judicatory  may  withdraw 
its  approval,  and  refuse  to  proceed  with  the  in- 
stallation, and,  according  to  its  rules  and  es- 
tablished usage,  it  will  refuse  to  do  so  if  at  the 
time  appoinied  therefor  tbe  congregation  then 
declines  to  receive  tbe  candidate  as  their  min- 
ister. The  presbytery,  it  appears,  has  tbe  su- 
pervision and  care  of  the  cbuiches  in  a  par- 
ticular district  in  connection  with  it,  and 
lo  general  has  auth(«rity  to  order  whatever 
pertains  to  their  spiritual  welfare,  so  that  it 
may  approve  and  establish  the  pastoral  rela- 
tion, or  disapprove  and  annul  it,  and  a  disso- 
lution of  tbe  pastoral  relation,  or  a  refusal  to 
install,  puts  an  end  to  the  civil  contract/'— cit- 
ing Robertson  v.  BuUioM,  9  Barb.  185;  Con- 
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nitt  V.  Reformed  Protestant  Dutch  Church,  4 
Lan».  889.  And  it  was  held  in  Paddock  y. 
Broicn,  6  Hill,  582,  that  *Mhe  form,  character, 
and  purpose  of  it,  as  well  as  tbe  authority 
whence  it  issues,  will  be  seen  by  referring  to 
tbe  fifteenth  chapter  of  tbe  form  of  govern- 
ment, etc.,  of  the  Presbyterian  Church  (Const, 
of  the  Presby.  Church.  1842,  p.  486),  which 
may  be  resorted  to,  upon  established  principles 
of  law,  in  order  to  arrive  at  tbe  true  meaning 
and  legal  effect  of  the  'call.'  It  will  there  be 
found  to  be  an  instrument  issuing  from  tbe 
congregation,  which  may  be  'signed  either  by 
the  elders  and  deacons,  by  the  trustees,  or  by 
a  select  committee,  and  attested  by  tbe  mod- 
erator of  tbe  meeting.  In  the  case  before  us  it 
did  so  issue,  was  signed  by  three  elders  and 
one  trustee,  and  attested  by  the  moderator. 
The  plaintiff  was  himself  a  minister  of  the 
Presbyterian  denomination,  and  was,  of  course, 
familiar  with  the  prescribed  mode  of  proceed- 
ings preparatory  to  and  in  making  out  of  a 
'call'  ih  due  form."  The  question  m  that  case 
was  one  as  to  the  liabilitv  of  tbe  congregatioa 
itself  or  of  the  trustees.  No  question  arose  as 
to  the  action  of  the  presbytery  upon  tbe  call, 
and  consequently  no  action  of  the  presbytery 
WAS  requisite  in  order  to  make  the  "call"  valid. 
The  case  was  decided  in  1844,  and  it  is  cited 
here  solelv  for  tbe  purpose  of  showing  that  tbe 
courts  will  consider  the  call,  its  form,  char- 
acter, and  purpose,  and  will  charge  the  minis- 
ter who  may  sue  with  knowledge  of  the  pre- 
scribed mode  of  proceedings  preparatory  to 
and  in  the  making  out  of  a  "call"  in  due  form. 
Other  authorities  are:  E!ast  Norway,  L.  JV*. 
Evangelical  Lutheran  Churcli  v.  Halvorson,  42 
Minn.  608:  State,  Watson,  v.  Farris,  45  Mo. 
188;  MeOinnis  v.  Wateon,  41  Pa.  21;  McRolh 
erts  V.  Moudy,  19  Mo.  App.  26;  Powers  v. 
Budy,  45  Neb.  208;  Runs  v.  Robertson,  154  III. 
894:  Rreeker  v.  Shirey.  168  Pa.  684.  29  L.  R. 
A.  476;  Pounder  v.  Ashe,  44  Neb.  672;  Juker 
V.  Cam.,  Fisher,  20  Pa.  484. 

Adopting  the  views  thus  uniformly  ex- 
pressed, it  is  manifest  that,  inasmuch  as  tbe 
rules  and  regulations  of  the  Presbyterian 
Church  require  that  a  "call"  should  be  made 
out  by  a  regularly  called  meeting  of  tbe  con- 
gregation, and  when  thus  made  out  it  should  be 
presented  to  the  presbytery  under  whose  care 
the  person  called  shall  be,  and  that,  if  the  pres- 
bytery think  it  expedient  to  present  the  call  to 
him.  it  may  accordingly  present  it,  and  no 
minister  or  candidate  shall  receive  a  call  but 
through  the  hands  of  the  presbytery,  and 
that,  if  the  presbytery  had  declined  to  place 
the  call  in  the  plaintiff's  bands,  then  it  could 
never  have  been  effective,  nor  could  ever  have 
been  so  considered  by  the  defendant  in  error. 
Tbe  plniotiff  himself  admitted  that  the  call  bad 
never  been  presented  to  him,  or  confirmed  by 
the  presbytery  in  whose  jurisdiction  the  local 
church,  the  defendant,  was  situated:  and  that, 
while  be  was  serving  tbe  defendant  church 
during  the  period,  be  served  them  as  minister 
only,  and  never  as  "pastor."  The  call  itself 
provides  in  express  terms  for  a  "pastorate." 
It  is  an  invitation  to  the  plaintiff  to  undertake 
the  pastoral  office  of  said  congregation,  and 
creates  a  compensation  upon  the  condition  of 
"your  being  and  continuing  to  be  the  regular 
pastorof  said  congregation.^'    Leaving  out  of 
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Tiew  that  control  and  effect  which  this  court 
must  coDcede  to  the  judicatory  termed  "Pres- 
bytery" in  the  Presbyterian  Church  system,  it 
is' here  admitted  by  the  plaiD tiff  that  he  never 
undertook  the  work  to  which  the  call  offered 
by  him  in  the  case  and  introduced  in  evidence 
invited  him, — that  is.  that  he  never  became  the 
regular  pastor  of  said  congregation;  and  upon 
thu  contention  alone  it  would  appear  that  he 
must  fail  in  this  action  unless  it  be  held  that  the 
casual  service  termed  "ministration"  is  held  to 
be  equivalent  to  and  identical  with  the  service, 
office,  and  responsibility  of  the  "regular  pas- 
tor" filling  the  pastoral  office.  But  this  can- 
not be,  since  a  minister  is  one  who,  having  been 
ordained  to  the  ministrv,  undertakes  to  per- 
form certain  services  for  another,  while  a 
pastor  is  one  who  has  been  "installed  accord- 
ing to  the  usage  of  some  Christian  denomina- 
tion in  charge  of  the  specific  church  or  body  of 
churches."  Century  Diet,  titles,  Minuter, 
Paitor;  Webster  Diet,  same  titles.  And  under 
the  form  of  government  of  the  Presb/terian 
Church  it  is  one  who  has  been  installed  by  the 
presbytery  itself  over  the  particular  church, 
and  that  they  have  approved  the  '*caH"  made 


out  by  the  congregation,  and  placed  the  ■ 
in  his  hands,  and  he  baa  accepted  it.  The 
"call"  specifies  that  the  compensation  shall  be 
paid  for  "services  as  our  pastor."  We  bold 
that  the  "call"  should  not  have  been  admitted 
in  evidence  to  prove  the  contract  in  theabeence 
of  evidence  to  prove  the  contract  here  sued 
upon,  but  that  the  court  should,  as  a  matter  of 
law,  have  instructed  the  Jury  that  the  written 
instrument  relied  upon  by  the  plaintiff  id  tup- 
port  of  his  second  cause  of  action,  and  de- 
nominated a  "call,"  is  not.  under  the  govern- 
ment and  rules  of  the  Presbyterian  Church, 
by  which  both  parties  are  bound,  a  contract  or 
obligation  bindmg  upon  the  church;  and  that, 
since  it  was  admitted  that  the  call  was  not  pre^ 
sented  to  the  plaintiff  by  the  presbytery  con- 
trolling this  territory,  the  "call"  should  not 
have  been  considered,  alone,  as  fixing  any  lia- 
bility upon  the  defendant  corporation. 

ifu  case  will  therrfore  he  reversed,  and  re- 
manded for  further  proceedings  in  acoordanoe 
with  these  views. 

All  the  Justices  concur. 
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Eliza  WILLIAMSON  et  al 

Joseph  T.  JONES,  Appt. 
( ...W.  Va. ) 

^1.  Petroleum  oil  in  place  is  part  of  the 
land.  Its  wroDflrful  extraction  by  one  lawfully 
in  possession  is  waste,  and  by  a  stranger  to  tres- 

'  pan;  In  both  cases  Irreparable  injury,  which  may 
be  enjoined. 

8.  Itlswaeteinatenantlbrlifet^take 
petroleum  oil  from  the  land,  for  which  he  is  lia- 
Dle  to  the  reversioner  or  remainderman  in  fee. 

8«  A  tenant  for  life  may  work  open  salt 
or  oil  wells  or  mines  even  to  exhaustion,  with- 
out account,  but  cannot  open  new  ones. 

4.  It  is  waste  in  a  tenant  in  common  to 
take  petroleum  oil  from  the  land,  for  which  he  is 
liable  to  his  cotenants  to  the  extent  of  their  right 
in  the  land. 

6«  Thkngu  part  of  the  land*  wronfj^ftilly 
soTored  by  a  tenant  fbr  lifBt  become  per- 
sonalty, but  belong  to  the  owner  of  the  next 
vested  estate  of  inheritance  in  reversion  or  re- 
mainder, not  the  life  tenant. 

6.  Where  there  is  a  life  tenant,  and  timber 
or  other  thing  part  of  the  realty  going  to  lora.  and 
imperative  need  calls  for  it,  equity  may  cause  it 
to  be  out  or  otherwise  secured  for  the  remainder- 

*Headnotes  by  Bbaknon,  J. 


Nora— As  to  the  nature  of  property  in  mineral, 
oil,  and  gas,  see  tuvte  to  Williamson  v.  Jones  (W. 
Ya.)  S5  L.  B.  A.  82S. 

As  to  the  rights  of  dower  in  mines,  see  Seager  ▼. 
MoCabe  (Bflch.)  16  L.  B.  A.  247,  and  note. 

As  to  the  rights  of  life  tenants  generally,  see  also 
Keen  v.  Bartlett  (W.  Va.)  81  L.  R.  A.  128;  Marshall 
T.  MeUoo  (Pa.)  86  L.  R.  A.  81& 
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man  or  reversioner.    Bquity  has  power  to  do  aiH 
if  it  do  no  harm  to  the  life  tenant,  or  be  be  com- 
pensated. 
7.  Principles  of  estoppel  in  pals  disonawd. 

8«  If  one  claiming  sole  right  to  aaotber's 
land  spends  money  in  improying  or  operat- 
ing upon  it,  though  Ignorant  of  that  others 
right,  the  mere  silence  of  that  other  will  not 
estop  him  from  asserting  his  title.  He  need  not 
seek  the  other  to  tell  him  of  bis  right,  or  speak  at 
all,  unless  placed  in  such  a  situation  as  calls  upon 
him  to  declare  bis  right. 

9«  ApnrchaserataJudicijUsaleiseoiH 
dnsively  held  as  having  notice  of  all  facts 
touching  Che  rights  of  others  in  the  property 
sold,  disclosed  by  the  record  of  the  case. 

10«  Owners  of  Tested  estates  in  rever- 
sion and  remainder,  whether  by  legal  or 
equitable  title,  are  indispensable  parties  to  s 
chancery  suit  to  sell  the  fee;  and  the  presence  as 
parties  of  a  tenant  for  life,  or  of  the  trustee  hold- 
ing for  them,  does  not  make  them  parties  by 
repreeentation.  and  a  sale  under  the  decree  will 
not  affect  or  pass  their  right  in  the  land. 

II.  A  married  woman  cauuiot*  by  ewen 
fk^ndnlent  conduct,  be  barred  under  the 
principle  of  estoppel  In  pais  from  asserting  her 
title  to  land,  though  separate  estate;  but  as  to  her 
personal  estate  it  is  different.  Now  that  she  is 
enabled  to  contract  as  if  aingle,  she  will  be  bound 
by  estoppel  in  pais  touching  her  contracts  as  if 
single. 

18.   An  infltnt  of  years  of  discretion,  l^ 

intentional  fraudulent  conduct,  will  be  barred. 
under  the  doctrine  of  estoppel  in  jxiUn  from  ••- 
serting  her  title  to  either  real  or  personal  prop- 
erty against  one  misled  thereby. 

18.  A  tenant  for  life,  or  a  tenant  in  com- 
mon lo  sole  posseision  claiming  excluaiye  owo- 
ership,  taking  petroleum  oil,  and  converting  ttco 


See  also  39  L.  R.  A.  249,  292,  765;  43  L.  R.  A.  725;  47  L.  R.  A.  540. 
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bis  czclusire  use.  is  liable  to  aocouDt  on  tbe  basis 
of  rents  and  profits,  not  for  annual  rental. 

14.    A   remjkindermaii    or   reversionep 

has  Jurisdiction  in  equity  against  a  tenant 
for  life  to  enjoin  wHste,  and  to  bave  compensa' 
tioD  for  tbe  damafres.  the  same  as  if  be  sued  at 
law,  to  avoid  multiplicity  of  suits.  Tbe  same  is 
the  case  between  tenants  in  common  where  one 
is  guilty  of  waste. 

.1 6«  A  tenant  for  life*  who,  by  wa«te«  has 
severed  from  the  realty  thin^  that  are 
part  of  it»  as  petroleum  oil,  has  no  right  to 
bave  their  proceeds  invested  so  he  may  have  in- 
terest therein  during  tbe  life  estate,  but  their 
proceeds  go  at  once  to  the  owner  of  the  next 
vested  estate  of  inheritance. 

:16.  One  malcin^  permanent  improve- 
ments on  land  as  if  his  own*  at  a  time 
when  there  was  reason  to  believe  his  title  good. 
Is  to  be  allowed  their  value,  so  far  as  they  en- 
hance tbe  value  of  the  land;  but  If,  when  making 
them,  be  has  notice,  actual  or  constructive,  of 
tbe  superior  right  of  another,  he  cannot  be 
allowed  them. 

1 7.  One  having^  notice  of  fti«ts  rendering 
his  title  Inferior  to  another*8.  who.  by  mistake  of 
law,  regards  his  title  good,  cannot  claim  for  per- 
manent Improvements. 

4  8«  Under  the  drenmstanoes*  a  party  uk- 
ing  petroleum  oil  unlawfully  Is  allowed  all  costs 
of  production.  Including  costs  of  boring  produc- 
tive wells,  as  a  se^off  against  rents  and  profits. 

(June  11, 1897.) 

APPEAL  by  defendant  from  a  decree  of  tbe 
Circuit  Court"  for  Tyler  County  in  favor  of 
-plnintiffs  in  an  actioo  brougbt  to  en  force  a  di- 
vision of  tbe  proceeds  of  oil  obtained  from 
property  in  wbicb  complainants  claimed  an  in- 
terest.    Bftersed. 

Tbe  facts  are  stated  in  tbe  opinion. 

Mears.  Caldwell  Sb  Caldwell,  for  appel- 
lai>t: 

Tbe  remainderman,  altbougb  not  named  as 
parties  in  tbe  consolidated  chancery  suits  in 
wLirh  tbe  land  ^as  sold,  were  real  and  actual 
parties  in  such  suits. 

The  )^ale  was  evidently  made  in  their  inter- 
est and  with  their  concurrence. 

The  fact  that  an  action  is  prosecuted  in  tbe 
names  of  nominal  parties  cannot  devest  tbe 
case  of  its  real  character,  but  tbe  issues  made 
by  tbe  real  parties,  and  the  actual  interests  in 
volved,  must  determine  what  persons  are  pre- 
cluded from  again  agitating  tbe  questions,  and 
who  are  estopped  by  the  previous  decision. 

Frecm.  Judgm.  1st  ed.  §  174;  7  Am.  &  Eng. 
Bnc.  Law,  p,  1;  Tate  ▼.  Hunter,  8  Strobh.  £q. 
147. 

Extrinsic  evidence  is  admissible  to  prove 
that  a  real  party  in  a  suit  was  not  a  party  to 
tbe  record,  but  ibat  he  prosecuted  or  defended 
tbe  suit  in  the  name  of  a  nominal  party. 

2  Black,  Judgm.  ^  539. 

If  the  remaindermen  did  not  desire  and  con- 
cur that  the  sale  should  be  made,  and  did  not 
acquiesce  in  such  sale  with  full  knowledge,  as 
is  tbe  only  reasonable  inference  from  the  facts 
appearing  in  this  cause,  why  were  not  Mrs. 
Williamson.  Mr.  Benjamin  Eogle,  Naocv  En- 
^le,  Mr.  David  H.  Stealey,  and  Miss'Kate 
6tealey  called  and  examined  by  plaintiffs  as 
witnesses? 

■^L.R.A. 


If,  on  the  supposition  that  a  charge  or  claim 
is  unfounded,  the  party  against  whom  it  is 
made  has  evidence  within  his  reach  by  which 
be  may  repel  that  which  is  offered  to  his  preju- 
dice, his  omission  to  do  so  supplies  a  strong  pre- 
sumption that  the  charge  or  claim  is  well 
founded. 

1  Starkie,  Ev.  6th  Am.  ed.  of  1887.  p.  499; 
Oi/ton  V.  Uhited  States,  45  U.  8.  4  How.  242, 
11  L.  ed.  957;  Qlenn  v.  Glenn,  1  Iowa,  498; 
Qoshorn  v.  Snoff grass,  17  W.  Va.  771;  2  Whart. 
Ev.  g  1266,  citing  in  note  1,  King  v.  Burdett, 
4  Barn.  &  Aid.  161:  Durgin  v.  Danville,  47  Vl. 
95;  Friek  v.  Barbour,  64  Pa.  120;  Foicler  v. 
Sergeant,  1  Grant,  Cas.  855;  Miller  v.  Jones,  83 
Ark.  845;  Wallace  v.  Harris,  82  Mich.  894; 
Bindley  v.  Martin  Bros.  28  VV.  Va.  774. 

Captain  Jones  spent  before  this  suit  was 
brought  over  $200,000  in  developing  tbe  land  as 
oil  territory  and  in  buying  out  his  partners,  Has- 
kell and  Tennant.  He  acted,  in  making  his  ex- 
penditures on  tbe  property,  in  the  bona  fide  be- 
lief that  be  bad  a  perfect  title,  and  the  plaintiffs 
must  have  known  that  Capt.  Jones  so  believed. 
The  transaction  spoke  for  itself;  and  there  was 
no  pretense  at  the  hearing  that  they  did  not  so 
understand. 

Sumner  v.  8eaUm,  47  N.  J.  Eq.  119. 

For  tbe  plaintiffs  to  stand  by  as  thejr  did, 
under  such  circumstances,  and  preserve  silence 
for  eighteen  months  as  to  their  claims,  is  held 
to  be  fraud. 

Anderson,  Law  Diet.  p.  416;  Bigelow,  Es- 
toppel, 2d  ed.  p.  458,  note  1;  Qosfiarn  v.  8no^ 
grass,  17  W.  Va.  766. 

The  holding  back  of  material  evidence  by 
any  party  to  a  suit  raises  a  presumption  of  fact 
against  him,  whenever  it  appears  that  be  could 
have  produced  such  evidence. 

Bindlev  v.   Martin  Bros.   28  W.  Va.   774; 
Union  Trust  Co.  v.  Mcdellan,  40  W.  Va.  412; 
Wheeling  v.   Hawley,   18  W.  Va.  472;  Eeffie- 
bower  v.  Iktrick,  27  W.  Va.  16;  Farley  ^.  Bate- 
man,  40  W.  Va.  542. 

Near  relationship  affords  a  presumption  be- 
tween relatives  of  notice  of  matters  of  mutual 
concern. 

Bump,  Fraud.  Conv.  8d  ed.  p.  208,  and  cases 
there  cited;  Roberts,  Fraud.  Conv.  452. 

The  remaindermen  are  estopped  in  equity 
without  reference  to  the  sale  being  concurred 
in  and  consented  to  by  them,  because  they 
knew  that  Captain  Jones  paid  the  deferred  in- 
stalments of  the  purchase  money,  made  his  ex- 
penditures for  improvements,  and  bought  out 
his  co-owners,  under  tlir  mistaken  but  honest 
belief  that  his  title  was  perfect. 

Sumner  v.  Seaton,  47  N.  J.  Eq.  103:  Ungerw. 
Mooney,  68  Cal.  586,  49  Am.  Rep.  100;  Mullan 
V.  Carper,  37  W.  Va.  220. 

Possession  under  his  deed,  which  was  duly 
recorded,  was  constructive  notice  to  all  the 
world,  the  presumption  being  that  be  was  in, 
claiming  under,  and  according  to,  his  deed. 

Forest  v.  Jackson,  66  N.  H.  857;  Swan  v. 
Tliayer.  86  W.  Va.  50;  Sumner  v.  Beaton,  47 
N.  J.  Eq.  119. 

Tbe  laches  in  delaying  to  sue  in  this  case 
constitute  a  good  defense  by  equitable  estoppel. 

Twin- Lick  Oil  Co,  v.  Marbury,  91  U.  S.  592, 
593.  28  L.  ed.  881;  Whittaker  v.  Southwest 
Virginia  Improv.  Co.  84  W.  Va.  229. 

Lapse  of  time  is  not  the  test  of  equitable  es- 
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toppel.  The  only  criterion  is  whether  it  would 
not  work  more  hardship  to  enforce  the  claims 
of  the  plaintiffs  than  not  to  enforce  them. 

Whittaker  v.  Southtoe^t  Virginia  Improv,  Co, 
34  W.  Va.  280;  Qalliher  7.  CndmU,  145  U.  S. 
873,  86  L.  ed.  740;  TtcinLiek  Oil  Co.  v.  Afar- 
5wry,91U.  8.  591, 592. 28  L.ed.  8:^1  ;£rar wood  v. 
Cincinnati  cfe  C  Air  Line  R.  Co  84  U.  8. 17  Wall. 
78,  21  L.ed.  558;  Brown  y.  Bvena  Vi*ta  County, 
95  U.  8.  157,  24  L.  ed.  422;  Hayward  v.  El,ot 
Sat.  Bank,  96  U.  S.  611.  24  L.  ed.  U55;  Eblgate 
v.  Eaton,  116 U.  8.  88,  29L.  ed.  588;  Datiwn  v. 
DavU,  125  U.  8.  90,  81  L.  ed.  685;  SocietS 
Foneihre  et  AgrieoU  ▼.  MiUiken,  185  U.  8.  805, 
84  L.  ed.  208;  Cox  v.  Montgomery,  86  111.  898; 
Oatzmer  v.  German  Roman  Catholie  St.  Vin- 
cent School  Soe.  147  Pa.  818;  Perry  v.  Pearson, 
135  Hi.  218;  Richardson  v.  LeH,  69  Hun,  482; 
Condon  y.  Hughes,  92  Mich.  867;  Hammond  v. 
Wallace,  85  Cal.  522;  ^r^a^  TV€«^  ifin.  O^.  v. 
Woodmas  of  Alston  Min.  Co,  14  Colo.  90; 
Kline  v.  Vogel,  90  Mo.  289;  Chettrood  v.  5tfr- 
nViTi.  89  K.  J.  Eq.  203,  and  517;  Bunt  y.  Blan- 
ton,  89  Ind.  38;  Lee  v.  Vacuum  Oil  Co.  126  N. 
Y.  588;  Craig  ▼.  Parifci*.  40  N.  T.  181.  100 
Am.  Dec.  469;  McMurray  v.  Noyes,  72  N.  Y. 
626,  28  Am.  Rep.  180;  Smith  v.  Clay,  2  Ambl. 
645;  Davison  v.  Associates  of  the  Jersey  Co.  11 
N.  Y.  838;  Re  Lord.  78  N.  Y.  Ill;  Fowler  v. 
X«w«,  36  W.  Va.  113;  Dryden  v.  Stephens,  19 
W.  Va.  1;  Whittaker  v.  Southwest  Virginia 
Improv.  Co.  34  W.  Va.  217. 

No  excuse  for  the  laches  of  plaintiffs  in 
standing  by  without  complaint  or  protest  and 
seeing  Captain  Jones  develop  this  oil  territory 
by  such  great  expenditures  entirely  at  his  own 
risk  is  shown,  and  therefore  the  defense  of 
laches,  in  default  of  such  excuse,  ought  to  be 
sustained. 

Pratt  V.  California  Min,  Go.  24  Fed.  Rep. 
869.  9  Sawy.  354;  Brown  y.  Buena  Vista  Coun- 
ty, 95  U,  8.  160.  24  L.  ed.  428;  Norfolk  &  W,  R. 
Co.  y.  Perdue,  40  W,  Va.  452;  Sumner  y.  Sea- 
ton,  47  N.  J.  Eq.  119. 

The  remaindermen  were  estopped  in  equity 
by  their  delay. 

Hoyt  y.  Latham,  148  U.  S.  569,  570,  36  L. 
ed.  265;  Twin- Lick  Oil  Co,  y.  Marbury,  91  U. 
8.  592,  593,  28  L.  ed.  331;  Bates  y.  Swiger,  40 
W.  Va.  427;  Norfolk  db  W.  R,  Co.  y.  Perdue, 
40  W.  Va.  443;  Farley  y.  Bateman,  40  W.  Va. 
542. 

Silence  with  knowledge  of  the  mistake  of 
the  opposite  party  is  included  in  "conduct"  as 
applied  to  equitable  estoppel. 

Norfolk  db  W,  R.  Co,  y.  Perdue,  40  W.  Va. 
453. 

The  yery  object  of  equitable  estoppel  "is  to 
prevent  the  unconscientious  and  inequitable 
assertion  or  enforcement  of  claims  or  rights 
which  might  have  existed  or  been  enforceable 
by  other  rules  of  law  unless  prevented  by  the 
estoppel." 

Norfolk  db  W.  R.  Co.  y.  Perdue,  40  W.  Va. 
458. 

Certainly  the  maxim  caveat  emptor  can  have 
no  application  under  the  circumstances  of  this 
case. 

Kiefer  y.  Rogers,  19  Minn.  32;  Stone  v.  Tyree, 
80  W.  Va.  704;  Bates  y.  Swiger,  40  VV.  Va.  427. 

The  conduct  of  plaintiffs  having  been  in- 
equitable, they  have  no  right  to  equitable  relief. 

Clarke  y.  Hart,  6  H.  L.  Cas.  633. 

88  L.  R.  A. 


There  may  be  concealment  of  material 
facts  by  silence;  there  13  such  a  coocealment  i» 
tontemplation  of  law  when  one  who  know- 
ingly suffers  another  to  deal  with  land  w^ 
though  it  were  his  own,  one  who  knowtofrly 
suffers  another  to  expend  money  in  improye- 
ments  without  giving  notice  of  his  own  claim, 
and  the  like,  is  silent  when  the  clrcamstances^ 
would  impel  an  honest  man  to  speak. 

Norfolk  db  W.  R.  Co.  y.  Perdi.e.  «)  W.  Va. 
454;  Brown  y.  Bvena  Vista  County,  95  U.  S. 
160,  24  L.  ed.  423;  2  Pom.  Eq.  Jur.  2d  ed. 

1  805;  Gailiher  y.  CadweU,  145  D.  S.  872,  86- 
L.  ed.  740:  Johnston  y.  Standard  Min.  Co.  US- 
U.  8.  370, 87  L.  ed.  485;  FeUxY.  Patrick,  145  U. 
8. 817.  834. 36  L.  ed. 7l9,  727;  Hoyt  y,  Latham, 
148  U.  8.  558,  567,  36  L  ed.  259,  264;  Ham- 
mond Y.  Hopkins,  143  U.  8.  224.  36  L.  cd.  134;. 
Great  West  Min.   Co.   y.  Woodmas  of  Alston 
Min.  Co.  14  Colo.  90;  Clegg  y.  hdmondson,  8- 
DeQ.  M.  <&  G.  813;  Prendergast  y.  Turton,  1 
Younge  &  C.  Ch.  Cas.  110. 

The  doctrine  of  equitable  estoppel  applies- 
to  married  women  and  to  infants  of  years  of 
discretion. 

Bigelow,  Estoppel,  2d  ed.  of  1876,  p.  448;  » 
Pom.  Eq.  Jur.  2d  ed.  §§  814,  815;  Knight  v. 
Watts,  26  W.  Va.  207;  2  Herman.  Estoppel  ifc 
Res  Judicata.  §^  1120, 1121 ;  Gibsm  y.  Hemott, 
65  Ark.  85;  6  Wait,  Act.  &  Def.  p  687. 

Captain  J.  T.  Jones,  as  tenant  for  life,  bad 
a  right  to  the  whole  of  the  oil  produced  from, 
the  Williamson  farm. 

Koen  Y.  Bartlett,  41  W.  Va.  559,  81 L.  R  A 
128;  WiUiamson  v.  Jones,  39  W.  Va.  264,  25^ 
L.  R.  A.  222. 

The  oil  was  a  part  of  the  profits  of  the  land, 
as  much  so  as  growing  crops. 

National  Transit  Co  y.  Weston.  121  Pa,  495; 

2  Bl.  Com.  282;  1  Washb.  Real  Prop.  p.  ISO; 
Taylor,  Land.  &  T.  §  346. 

Captain  Jones  haying  opened  the  mines  aa 
owner  of  three  undivided  tenths  of  the  land  io 
fee,  he  had  the  same  right  to  continue  to  work 
these  open  mines  as  if  some  other  owner  of 
the  three  undivided  tenths  had  opened  the- 
mines. 

If  the  mines  were  opened  Mrs.  WilliaoEison,. 
the  life  tenant,  would  take  the  profit  of  the  land 
in  proportion  to  her  interest,  being  seven  undi- 
vided tentha 

Ned  y.  Neel,  19  Pa.  828. 

So  long  as  they  are  un  worked  and  unaevered,. 
minerals  are  a  part  of  the  freehold;  but  whei» 
lawfully  seyered  they  become  personal  chat- 
tels. 

15  Am.  &  Eng.  Enc.  Law,  p.  508. 

David  Hickman  knowing  that  this  lawful 
severance  and  conversion  into  realty  might  be 
brought  about  after  his  death  by  the  owner  or 
owners  of  the  three  undiyided  tenths  of  the 
land,  must  be  held  to  have  intended  that  the 
life  tenant  should  take  this  profit  thus  made 
from  the  land,  or  Day  id  Hickman  would  have 
cut  Mrs.  Williamson  off  from  such  profits  by 
his  will. 

Clavering  y.  Clatering,  2  P.  Wms.888;  Koei^ 
Y,  BarlUtt,  41  W.  Va.  559,  81  L.  R  A.  IU8; 
Neel  V.  Neel,  19  Pa.  329.  t'indlay  y.  Smith,  6 
Alunf.  134,  8  Am.  Dec.  733. 

Even  if  the  plaintiffs  had  not  been  estopped 
in  equity  to  claim  the  land  of  oil.  and  if  Cap- 
tain Jones  as  life  tenant  had  not  had  a  right  u> 
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all  of  the  oil  produced  from  the  Williamson 
farm,  the  remaiDdermen  would  only  beentiiled 
to  a  fair  rent,  being  the  usual  royalty,  for  the 
share  owned  by  them  of  the  property  in  the 
condition  it  was  when  he  took  possession. 

Rutt  V.  Rust,  17  W.  Vn.  902;  Wood  fall. 
Land.  &  T.  Webster's  ed.  with  Am.  notes  1890, 
♦♦375,  376;  Taylor,  Land.  &  T.  §  152;  Queen  v. 
Westbrook,  10  Q.  B.  178;  Daniel  ▼.  Ora^sie,  6 
Q.  B.  145;  Margtiie  Bute  v.  Thompson,  18  Mces. 
&  W.  487;  Jervie  v.  Tomkinwn,  1  Hurlst.  &  N. 
195;  MacSwinney,  Mines,  chap.  6,  §  Vj;  Hen- 
dereon  v.  Eaaon,  17  Q.  B.  701;  Sargent  v.  Par- 
ton9,  12  Mass.  149;  Dodton  v.  Bays,  29  W.  Va. 
(H)l;  Early  v.  Friend,  16Gratt.  21, 78  Am.  Dec. 
649;  W/teeier  v.  Borne,  Willes,  Rep.  208;  Slur- 
ton  V.  Riehardeon,  18  Mees.  &  W.  17. 

A  cotenant  in  the  exclusive  possession  of 
land  is  liable  for  the  rent  of  so  much  of  the 
premises  as  was  capable  of  producing  rent  at 
the  time  he  took  possession,  but  not  for  what 
was  rendered  capable  by  bis  labor. 

Bancoek  y.  Day,  McMull,  £q.  69,  86  Am. 
Dec.  293;  Thompson  y.  Boetick,  McMull.  £q. 
75;  J!^el9on  y.  Clay,  7  J.  J.  Marsh.  188.  23  Am. 
Dec.  887. 

The  circuit  court  on  its  own  yiew  of  the  case 
at  bar  erred  in  refusing  to  put  the  royalty  on 
one  eighth  of  seven  tenths  at  interest  to  be  paid 
to  Captain  Jones  as  life  tenant  during  Mrs. 
Williamson's  life,  after  her  death  the  principal 
to  go  to  the  remaindei  men. 

&akley  y.  Marshall,  174  Pa  425:  Black. 
Judgm.  $  509;  Wel>b  y.  Buckelew,  82  N.  Y. 
555;  Collins  V.  Jennings,  42  Iowa,447;  1  Wharf. 
£y.  §  781;  21  Am.  &  £ng.  £nc.  Law,  p.  131; 
Hawks  y.  TruesdeH,  99  Mass.  557;  Bagot  y. 
Bagot,  82  Beay.  509. 

Mr.  W.  P.  Hubbard,  for  appellees: 

Captain  Jones  is  the  grantee  of  Ten  nan  t. 
who  was  the  purchaser  at  the  judicial  sale,  and 
who,  as  the  evidence  shows,  was  his  agent. 

Wherever  a  purchaser  holds  under  a  convey- 
anee.  and  is  obliged  to  make  out  hfs  titlelbrough 
that  deed,  or  through  a  series  of  prior  deeds, 
the  general  rale  Is  firmly  established  that  he 
baa  constructive  notice  of  every  matter  con- 
nected with  or  affecting  the  estate  which  ap- 
pears, either  by  description  of  parties,  by  re- 
cital, by  reference,  or  otherwise,  on  the  face  of 
any  deed  which  forms  an  essential  link  in  the 
chain  of  instruments  through  which  he  must 
derive  his  tkle. 

2  Pom.  £q.  Jur.  §  626. 

Notice  to  an  agent  acquired  while  about  his 

principal's  business  is  constructive  notice  to 
him. 

2  Pom.  Eq.  Jur.  g  666. 

As  to  the  married  women  claimants,  it  is  not 
a  separate  estate,  but  a  general  estate  as  at  com- 
mon law,  unaffected  by  the  married  woman's 
law  of  1838. 

Parties  under    disability,  as   infants   and 
married  women,  certainly  are  not  estopped  un 
less  their  conduct  has  been    intentional  and 
fraudulent. 

Bijselow,  Estoppel,  580,  note  1;  Schnell  y. 
Chicago.  38  III.  882,  b7  Am.  Dec.  804;  McMor- 
risy.  Webb,  17  S.  C.  558,  43  Am.   Hep.  629. 

A.  life  tenant  may  work  mines  already 
opened,  or  may  open  new  ones  to  facilitate  the 
work  of  the  olid,  but  cannot  open  and  operate 
entirely  new  ones,  and  in  case  of  woiking 

aSLRA. 


opened  mines  may  take  the  product  as  profit^ 
and  is  not  impeachable  of  waste. 

Jones  must  account  for  the  whole  sevea 
tenths  because  Jones  operated  under  a  void 
title  as  to  the  seven  tenths. 

Upon  any  fair  statement  of  the  facts,  bow  caOi 
it  be  claimi'd  they  established  any  one  of  the- 
essential  elements  of  estoppel. 

Norfolk  W.  li.  Co,  v.  Perdue,  40  W.  Va.  454; 
Morgan  v.  Chicago  A  A.  R,  Co.  96  U.  S.  718. 
24  L.  ed.  743. 

The  estoppel  of  Mrs.  Williamson  did  not 
convey  any  title  to  Jones  or  vest  any  estate  ioi 
him. 

2  Pom.  Eq.  Jur.  §  818. 

One  cotenant  has  not  the  right  to  dig  up  a 
part  of  a  building  lot  and  use  the  earth  obiaiDed 
therefrom  in  the  manufacture  of  brick,  nor  to 
take  out  turf. 

Freem.  Coten.  §§  24,  925. 

For  the  destruction  by  a  cotenant  of  the  arti- 
cle held  in  common,  trover  or  trespass  will 
lie,  and  for  a  partial  injury  waste  or  an  pctioa 
on  the  case  will  lie. 

Freem.  Ck)ten.  %  297;  Re  Smith,  L.  R.  10 
Ch.  86.  ' 

If  the  seven  tenths  of  the  oil  was  wrongfully 
seyered  it  and  its  proceeds  belong  absolutely  to 
the  remaindermen,  free  from  any  allowance  of 
any  kind  to  Jones,  the  wrongdoer. 

WlUifldd  v.   Bewit,  2  P.  Wms.  240;  Mac- 
Swinney, Mines,  chap.  8,  fib;fiuffner  v.  Lewis,, 
7  Lei«;h,  720,  80  Am.  Dec.  518;  Lktdson  v.  Uays^ 
29  W.  Va.  602:  Early  v.  Friend,  16  Gratt.  21, 
78  Am.  Dec,  649;  Graham  v.  Pierce,  19  Gratt. 
28,  100  Am.   Dec.  658;  Stuart  v.  WHte,  25 
Gratt.  800.  and  76  Va.  546;  Rust  v.  Rust,  17 
W.  Va.  901 ;  Dodge  v.  Datis,  85  Iowa,  77;  Buf 
v.  McDonald,  2'^  Ga.  181,  68  Am.  Dec.  487; 
Bayden  v.  Merrill,  44  Vt.  886,8  Am.  Dec.  872; 
Shepard  v.  Richards,  2  Gray,  424.  61  Am.  Dec. 
478;  Pearson  v.  Carlton,  18  S.  C.  47;  Jones  v. 
Massey,  US.   0.  292;  Deicing  v.  Dewing,  165 
Mass.  230;  Winton  Coal  Co.  y.    Pancoast  Coal 
Co.  170  Pa.  487;  Fiquet  v.  Allison,  12  Mich. 
828,  86  Am.  Dec.  54:  Loomis  v.    O^Neal,  78^ 
Mich.  582;  TuHU  v.  Campbell,  74  Mich.  062; 
Denys  v.  Shuekburgh  (1840)  4  Tounge  &  C. 
Exch,  42;  Job  v.  Potton,  L.  R.  20  Eq.  84;  El- 
weU  v.  Burnnde,  44  Barb.  447;  McCord  v.  Oak- 
laid  Quicksilter  Min.  Co.  64  CaL  139,  49  Am. 
Rep.  686. 

Brannon*  J.,  delivered  the  opinion  of  the 
court: 

I  refer  to  the  report  of  a  former  decision  in 
this  case  for  a  full  statement  of  the  facts.  39' 
W.  Va.  231,  25  L.  R.  A.  222.  Under  the 
judicial  sale,  Jones  thought  and  claimed 
that  be  purchased  the  entirety  of  the  two 
tracts, —  one  of  165  acres,  and  the  other 
45  poles;  but,  as  seven  undivided  tenths 
ve^ed  by  the  will  of  David  Hickman  in  En- 
gle,  as  trustee,  to  hold  for  the  use  of  his 
daughter  Eliza  Williamson  for  her  life,  with 
remainder  to  her  sisters,  and  as  the  remain- 
dcroien  were  not  parties  to  the  suit,  the  de- 
cree of  sale,  and  sale  under  if,  were  void  and 
inefTociijnl  to  pass  anything  but  the  life  estate 
in  those  seven  tenths,  and  so  the  remainder 
in  them  did  not  pass  under  the  sale,  but  re- 
mained in  the  sisters  of  Ehza  Williamson. 
Jones,  however,  took   exclusive   possession^ 
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claimlng'the  whole.  He  bored  twenty- three 
wells  in  the  pursuit  and  production  of  petro- 
leum oil.  The  plaintiffs  sued  him  in  equity 
to  enjoin  bis  further  production  of  oil,  and 
for  an  account  of  what  he  bad  produced.  After 
the  decision  upon  a  former  appeal  an  account 
was  taken,  and  the  circuit  court  held  that 
Jones  pay  the  owners  of  the  seven  tenths  of 
the  land  for  one  eighth  of  seven  tenths  of  the 
•oil  produced,  and  seven  tenths  of  the  value 
of  the  timber  taken  from  the  land,  thus  charg* 
4ng  Jones  only  for  one  eighth  of  the  oil,  that 
beinfi:  the  usual  rent,  commonly  called  '*roy- 
alty,"  In  that  section  stipulated  and  paid  to 
the  landowner  under  oil  leases.  Jones  appeals, 
«nd  he  a.<«ign8  error  in  charging  him  with 
anything  at  all,  and  for  other  causes;  and  the 
plaintiffs  cross  assign  error  in  charging  Jones 
only  with  one  eighth,  and  for  other  causes. 

We  start  with  the  fact  that  Jones  was  owner 
of  three  undivided  tenths  in  fee  in  posses 
sion.  and  owner  of  a  life  estate  for  the  life 
of  Mrs.  Williamson  in  the  remaining  seven 
tenths,  and  the  plaintiffs  owners  of  the  re- 
mainder in  fee  in  those  seven  tenths;  after 
the  end  of  \he  life  estate,  a  vested  remainder; 
and  in  this  condition  of  right  to  the  land  Jones 
bored  twenty-three  wells  upon  the  land,  and 
produced  from  Mav,  1B93,  to  December  21, 
1895,  622,281  barrels  of  petroleum  oil  there- 
from, valued  at  $500,298.  Did  he  have  right 
to  bore  for  this  oil?  He  claims  that  he  had, 
and  that  every  barrel  of  it  is  his,  without 
liability  to  account  to  the  plaintiffs;  while  the 
plaintiffs  claim  that  he  had  no  rieht  to  bore 
and  produce  this  oil,  but,  having  done  so,  he 
must  account  to  them  for  full  seven  tenths. 
Did  Jones,  as  tenant  for  life,  have  right  to 
extract  this  oil.  He  had  not.  Petroleum  oil, 
in  its  place  in  the  land,  is  a  part  of  the  land 
itself,  just  as  are  coal,  timber,  and  iron. 
Bettman  v.  Harneu,  42  W.  Va.  483,  36  L.  R. 
A.  566;  Williamson  v.  Jones,  39  W.  Va.  281, 
125  L  R.  A.  222.  A  tenant  for  life  cannot  do 
anything  entailing  permanent  injury  to  the 
estate  of  the  renaainderman  or  reversioner. 
He  cannot,  therefore,  dig  for  gravel,  lime, 
clay,  stone,  or  the  like;  cannot  open  new 
mines  for  minerals.  1  Lomax,  Dig.  54  If 
he  take  clay  to  make  brick,  not  for  repair 
of  buildinasy  but  for  sale,  it  is  waste.  Uni- 
rersity  v.  Tucker,  31  W.  Va.  622.  It  is  ihe 
duty  of  the  life  tenant  to  protect  the  land 
from  waste  or  injury  even  from  others,  and 
he  must  abstain  from  so  doing  himself.  1 
Washb.  Real  Prop.  p.  116,  §  24;  1  Lomax, 
Dig.  57.  Therefore,  when  Jones  himself 
committed  waste  by  boring  for  oil,  he  was 
ft  wrongdoer,  so  far  as  concerns  his  life  es- 
tate. The  remaindermen  could  sue  him  in 
an  action  of  waste  as  at  common  law  under 
(be  English  statute  of  Marlbridge,  or  in  action 
of  trespass  on  the  case  under  chapter  92  of  the 
Code,  and  recover  the  full  value  of  their  seven 
tenths. 

It  is  sought  to  show  that  Jones,  as  life  tenant, 
had  a  right  to  all  the  oil,  by  the  case  of  Koen 
V.  BariUtt,  41  W.  Va.  559.  81  L.  R.  A.  128; 
but  that  case  will  not  sustain  this  claim.  It 
asserts  only  that  a  tenant  for  life  may  use  the 
land  and  its  profits,  including  mines  of  oil  or 
gas  open  when  his  life  estate  begins,  or  law- 
fully opened  and  worked  during  its  existence. 
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There  the  owner  in  fee  had  made  a  lease  for 
oil,  with  a  royalty  as  rent,  and  then  conveyed 
the  fee,  reserving  a  life  estate,  and  it  was  held 
that  he,  as  life  tenant,  was  entitled,  as  against 
the  remainderman,  to  tht;  royalty;  bat  there 
the  owner  had  authorized  the  boring  for  oil. 
and  the  conveyance  was  subject,  in  terms,  to 
the  lease,  and,  though  the  boring  had  not  pro- 
duced wells  open  at  the  commencement  of  the 
life  estate,  they  were  bored,  under  authority, 
during  its  continuance.  We  held  that  a  mtoe 
bored  in  the  period  of  life  estate,  under  prior 
authority,  was  to  be  deemed  as  if  an  open 
mine  at  the  commencement  of  the  life  estate. 
It  is  established  that  an  open  mine  may  be 
worked  to  even  exhaustion  by  the  life  tenant. 
Orouch  V.  Puryear,  1  Rand.  (Va.)  258,  10  Am. 
Dec.  528:  1  Lomax,  Dig.  54.  The  offense  of 
waste  consists  in  the  first  penetration  and 
opening  of  the  soil,  and  it  is  not  waste  to  dig 
in  mines  or  pits  already  open,  which  have  be- 
come part  of  the  annual  profit  of  the  land. 
Taylor,  Land.  &  T.  §  249a.  When  Jones  pene- 
trated the  soil,  he  did  so  without  warrant  from 
his  life  tenancy,  and  without  warrant  from  the 
creator  of  the  life  estate.  There  was  no  open 
well,  no  antecedent  authority  to  bore  one. 
Koen  V.  BariUtt  is  no  help  to  him.  It  may 
occur  that,  if  Jones  could  not  bore,  his  life  es- 
tate would  be  worthless  to  him.  The  oil 
might  be  drawn  off  by  wells  on  an  adjoining 
tract.  As  life  tenant,  he  was  entitled  to  none 
of  it.    Such  is  the  quality  of  that  estate. 

Having  seen  that  Jones,  as  life  tenant,  could 
not  take  this  oil,  we  shall  next  inquire  whether 
his  right  as  owner  in  fee  of  three  tenths  gave 
him  the  right  to  do  so.  Jones  was  a  tenant  in 
common  with  the  owners  of  the  seven  tenths. 
By  the  old  law  one  tenant  in  common  was  not 
liable  to  another  for  waste,  but  oar  Code  of 
1891  (chap.  92,  §  2),  has  remedied  this  unreason- 
able rule  by  making  tenants  in  common,  joint 
tenants,  and  parceners  liable  for  waste.  1  Lo- 
max, Dig.  499;  2  Minor,  Inst.  620.  Then  we 
have  simply  to  inquire  whether  the  extraction 
of  oil  is  waste,  and  under  authorities  above 
given  we  must  answer  that  it  is.  Tboee  acu 
which  would  he  waste  in  a  tenant  for  life 
would  be  between  tenants  In  common.  As 
the  statute  uses  the  law  word  "waste,"  we 
must  give  it  the  legal  meaning  as  applied  to 
tenants  for  life.  Elwell  v.  Burnside,  44  Barb. 
447.  Chapter  100,  g  14,  Code  1891,  gives  an 
action  of  account  between  tenants  in  common 
for  receiving  more  than  bis  just  share, — that 
is,  more  than  his  just  share  of  rents  and  profits 
from  the  legitimate  use  of  land;  but  this 
has  no  reference  to  waste.  It  does  not  li- 
cense waste.  There  stands  §  2,  chap.  92, 
branding  it  as  a  tort  and  giving  action 
for  it,  and  it  applies  though  one  claim  tide 
to  the  whole,  and  commit  waste.  28  Am. 
&  Eog.  Enc.  Law,  p.  895.  As  owner  of  three 
tenths  in  fee,  Jones  could  not  bore  for  oil,  any 
more  than  a  stranger,  t)ecause  the  act  whether 
done  by  a  cotennnt  or  stranger,  is  a  wrong. 
For  this  purpose  he  was  a  stranger,  so  far  as 
the  wrongful  character  of  the  act  is  concerned. 
He  had  right  to  possession  for  refsidence  or 
other  ordinary  use  working  no  injury  to  the 
inheritance,  and  therefore"  we  term  bis  act 
waste,  not  technically  trespass  as  done  by  a 
stranger.     '* Waste  is  an  injury  to  the  freehold 
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4>y  one  who  is  ligbtf  ally  In  possession.    This 
narks  the  distiDCtion  betwecD  waste  nnd  a  tres- 
pass." 1  White&T.Lcad.  Cas.  Eq.  1011.  But 
the  nature  of  the  act  is  a  tort  in  both  ca^es;  the 
same  in  both.     Of  course,  a  stranger  would  be 
liable  for  trespass:  or,  if  be  converts  the  oil 
from  realty  into  personalty,  the  injured  co- 
tenant  may  waive  the  trespass,  and  go  for  the 
value  of  the  oil.  or  for  the  money  tor  which 
Ibe  trespasser  sold  it.     Indeed,  Jones  claimed 
to  own  the  wbole  land,  repudiated  any  co  own- 
•ersbip  witb  the  Hickman  heirs,  and  thus  as- 
signed to  himself  the  position  of  a  stranger. 
This,   however,  only  strengthens  the    argu- 
ment that  he  is  to  be  regarded  a  wrongdoer 
against  the  owners  of  the  seven  tenths,  as  the 
statute  makes  him  a  wrongdoer,  though  he 
were  regarded  as  a  tenant  in  common.    It  is 
therefore  immaterial  to  define  his  exact  caste; 
whether  we  regard  him  as  a  tenant  in  common 
•or  stranger  it  is  the  same.    If  oil  wells  had 
been  opened,  Jones,  as  cotenant,  might  set 
up  claim  under   his  three  tenths  interest  to 
work  them,  and  take  all  profits  under  some 
•cases  {MeCard  v.  Oakland  Quteknlver  Min,  Co. 
64  Cal.  189,  49  Am.  Rep.  6»tf),  though  I  should 
think  he  would  have  to  account  under  §  14, 
chap.  100,  Code.  RuBt  v.  Bu^t,  17  W.  Va.  901. 
That  would  be  no  wrong;  not  waste.    His  life 
tenancy  would  ^ve  him  the  right  to  take  all 
the  oil.     But  there  were  no  oil  wells  on  it,  nor 
^Tkj  precedent  authority  to  open  any.    He  first 
pierced  the  soil  in  quest  of  this  fluid  of  fab- 
ulous wealth.     He  had  no  right  to  pierce  it  to 
get  even  his  three  tenths  of  the  oil.    If  he 
«bose  to  do  so,  of  every  gallon  seven  tenths 
belonged  to  the  owners  of  the  seven  tenths  in 
the  land,  because  it  bad  been  a  part  of  their 
soil.    These  considerations  repel  all  idea  that 
A%  owner  of  the  fee  in  three  tenths  he  could 
penetrate  the  soil,  and  convert  to  his  sole  use, 
without  accounting,  all  the  oil  raised.    It  is 
true,  an  expression  in  a  former  opinion  in  this 
•case  said  that  Jones,  as  owner  of  three  tenths, 
had  right  to  bore  for  oil,  so  he  took  no  more 
than  his  share.    This  is  not  announced  as  law 
in  the  syllabus.    On  examination  I  And  no 
warract  for  this  expression.     The  only  ma- 
terialitv  of  this  is  that  it  may  be  claimed  to 
•enter  into  the  process  of  the  accounting  for 
the  oil,  as,  if  its  extraction   was  lawful,  the 
•charge  against  Jones  might  be  different  from 
what  it  would  be  if  regarded  a  wrongdoer.    It 
is,  however,  sought  to  be  made  by  counsel  a 
weapon  of  great  potency.    Counsel  say  that 
(bis  court  in  the  former  opinion  said  that,  the 
act  of  boring  being  lawful,  and  lawfulness  of 
severance  gave  him  who  severed  it  the  right 
to  keep  the  whole,  just  as  the  right  to  use 
open  mines  by  a  life  tenant  gives  him  all  the 
product,  because  he  has  right  to  sever.    But 
Id  this  case  the  severance  is  unlawful,  and  the 
legal  deduction  fails.    Counsel  from  that  ex- 
Tuession  would  say  further  that  when  David 
Hickman,  as  owner  of  the  seven  tenths,  gave 
Mrs.  Williamson  a  life  estate,  as  he  must  nave 
known  as  a  matter  of  law  that  the  owners  of 
the  other  three  tenths  would  have  the  right 
10  produce  oil,  he  must  be  understood  as  con- 
templating that  they  might  do  so,  and  is  to  be 
taken  as  intending,  if  they  did,  that  the  life 
tenant  should  enjoy  all  the  seven  tenths  of  the 
oil.    As  the  owners  of  the  three  tenths  had 
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no  such  risrht,  the  argument  here  asrain  fails. 
In  addition,  this  would  give  the  life  tenant, 
by  mere  implication  (remote  and  weak  impli- 
cation at  thai),  a  right  to  what  ber  devise  did 
not  carry  as  an  incident, — things  a  part  of  the 
soil,  which  can  only  go  with  it  by  express 
grant.  It  is  argued  that  Hickman,  in  his  de- 
vise of  a  life  estate  to  his  favorite  daughter, 
Mrs.  Williamann,  did  not  prohibit  waste;  but 
as  Judge  Roard  said  in  Findlay  v.  SmWi,  6 
Munf.  148,  8  Am.  Dec.  738,  exemption  from 
waste  cannot  result  **from  the  omission,  to  re- 
strict waste,  in  the  will.  That  omission  be- 
came unnecessary,  from  the  limited  nature  of 
the  estate  which  was  granted.  The  estate 
granted  was  only  an  estate  for  life,  and  it  is 
incident  thereto  that  waste  shall  not  be  com- 
mitted. It  would  have  been  a  work  of  su- 
pererogation to  have  inserted  such  a  restric- 
tion, and  the  ques'ion  mav  be  properly  re- 
torted, Why,  if  it  were  so  intended,  was  not 
waste  specially  permitt^  by  the  will?  This  is 
not  only  not  done,  but  the  contrary  is  done, 
by  granting  an  estate  which  carries  with  it 
the  restriction,  as  an  incident.  The  silence  of 
the  will,  in  this  particular,  cannot  weaken  the 
rights  of  those  in  remainder.  It  cannot  de- 
stroy rights  conferred  by  the  law."  Ai  one 
time,  to  restrict  a  life  tenant  from  waste,  there 
must  be  a  restriction  in  the  grant;  but  now  all 
tenants  are  forbidden  to  do  waste  by  stat- 
ute, unless  their  grant  render  them  expresslv 
unimpeachable  for  waste.  2  Minor,  Inst.  616, 
619;  1  Lomax,  Dig.  66;  1  Washb.  Real  Prop. 
107.  Of  course,  when  that  which  is  a  part  of 
the  realty  is  unlawfully  severed,  it  belongs  to 
him  who  has  the  first  vested  estate  of  inherit- 
ance at  the  date  of  severance,  as  he  owns 
it.  Unitersity  v.  Tucker,  81  W,  Va.  621; 
Fearne,  Contingent  Remainders,  841;  Whitfield 
V.  B&wit,  2  P.  Wms.  240;  1  Lomax,  Dig.  66. 
The  owner  of  the  severed  chattel  can  alone  seize 
it,  or  bring  trover  for  its  conversion,  as  it  came 
from  the  inheritance,  or  claim  the  thing  itself 
by  replevy  or  detinue,  or  bring  trespass  de 
bonis  asportatis  for  damages  for  the  taking  of 
it,  or  assumpsit  for  money  had  and  received 
from  it.  "Nor  does  it  matter  whether  the 
timber  is  cut  by  a  stranger  or  by  the  tenant 
[for  life]  himself,  since  the  tenant  cannot  con- 
vey any  interest  in  it  when  severed."  1 
Washb.  Real  Prop.  119;  1  Lomax,  Dig.  69; 
Frecm.  Coten.  §§  297,  802.  For  the  same  rea- 
son the  cotenant  doing  waste  neither  owns  nor 
can  sell  what  is  not  his.  "If,  however,  at  the 
time  of  the  improper  working,  there  is  any  per- 
son in  e«ee  entitled  either  indefeasibly  or  de- 
feasibly,  to  an  estate  of  inheritance,  the  prop- 
erty in' the  severed  chattels^  or  the  amount  to 
be  accounted  for,  will  belong  absolutely  and 
immediatelv  to  such  person,  or(tf  more  than 
one)  to  the  first  of  such  persons.  And  bis  right 
of  the  person  so  entitled  is  not  affected  by  the 
circumstance  that  between  his  estate  and  that 
of  the  wrongdoer  is  interposed  in  the  order  of 
the  limitations  an  estate  for  life  in  eeee  with- 
out impeachment  of  waste."  MacSwinney, 
Mines,  chap.  8,  §  2{/(B),  p.  69;  1  Lomax,  Dig. 
56,  57;  Pigot  v.  Bullock,  1  Ves.  Jr.  479;  Birch 
Wolfe  V.  Birch,  L.  R  9  Eq.  688.  This  showi 
that  Jones,  as  owner  of  the  life  estate  interven- 
ing before  the  seventh  tenths  would  be  vested 
in  possession  could  not  keep  the  oil     **Oil  ia 
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the^artb  belon^n  to  the  owner  of  the  land,  and 
when  unlawfully  taken  tberefrom  by  a  wrong- 
doer the  title  of  such  owner  remains  perfect, 
and  be  may  pursue  and  reclaim  it  wherever 
be  may  find  it."  Unglies  v.  United  Pipe  Lines, 
110  N.  Y.  428.  It  may  be  said  that  these  doc- 
trines would  leave  the  part  owner  powerless  to 
get  any  benefit  from  the  oil.  If  so,  so  it  must 
he  as  a  quality  of  bis  estate.  But  it  is  not  so; 
for  if  be  wished  a  partition,  he  was  entitled  to 
it,  and  thus  could  bore  on  bis  separate  share, 
and  take  the  oil  on  it,  and  perhaps  drain  all 
from  the  other,  and  bold  it  acquit  of  account 
for  it;  and,  if  he  did  not  wish  partition,  oil 
being  capable  of  loss  from  wells  on  lands  near 
by,  perhaps  be  could  ask  a  court  of  equity  to 
allow  him  to  bore,  and  take  his  share  of  the 
oil,  and  pay  the  balance  to  the  remainderman, 
like  that  jurisdiction  exercised  by  equity  to 
direct  timber  in  a  state  of  decay  to  be'  cut 
down  for  the  benefit  of  those  entitled  to  the 
inheritance,  if  it  would  do  no  damage  to  the 
life  tenant,  compensating  him  for  the  use  of 
the  land.  Here  Jones  was  himself  the  life 
tenant.  1  Lomaz,  Dig.  60;  Story,  Eq.  Jur. 
§§  919.  Thus  the  owners  of  the  seven  tenths 
in  the  land  had  plain  legal  title,  and  their 
rii^bts  are  such  as  above  given  to  seven  tenths 
of  the  oil,  unless  something  not  yet  considered 
debars  them  from  such  rights. 

It  is  urged  strenuously,  with  great  elabora- 
tion and  ability,  by  counsel,  that  they  are 
barred  by  the  doctrine  of  estoppel  in  pais: 
that  their  conduct  works  this  result.  Here  I 
first  remark  that  a  clear  legal  tiile  to  land,  re- 
quiring written  conveyance  to  transfer  it,  is, 
by  this  theory,  to  be  (ievested  out  of  its  own- 
ers, and  invested  practically  as  effectually  in 
others  as  if  such  conveyance  existed.  A  clear 
strong  case  of  estoppel  is  required  for  such  a 
result.  What  is  the  conduct  of  these  parties 
bringing  about  this  result?  As  to  Mrs.  Will- 
iamson, she.  having  procured  the  decree  of 
sale,  and  received  its  proceeds,  is  estopped. 
That  is  res  judicata  under  our  former  decision. 
As  to  the  other  devisees  of  David  Hickman, 
what  have  they  done  or  left  undone  to  estop 
them?  It  is  said  they  ought  to  have  made 
tbemselves  paities  to  this  suit.  There  is  no 
force  in  this.  Perhaps  they  did  not  want  their 
laud  sold.  There  was  no  ground  for  the  sale 
of  their  remainder  for  the  debts  of  Thomas 
Jones,  deceased,  except  perhaps  one  of  their 
seven  tenths,  as  Jones'  heirs  had  conveyed 
their  interest  before  the  suit.  If  anybody 
wanted  to  sell  their  land  for  debt,  or  because 
partition  could  not  be  made,  or  other  cause,  he 
must  bring  them  and  their  estate  before  the 
court.  Strange  that  anyone  Is  to  lose  his  land 
because  he  did  not  cause  himself  to  be  sued. 
Counsel  for  Jones  make  their  chief  point  under 
this  head  of  estoppel  by  saying:  'Because 
these  plaintiffs  stood  by  for  eiirhteen  months, 
and  made  no  claim  to  the  land  or  oil,  knowing 
that  Capt.  Jones  in  good  faith,  and  believing 
he  had  a  perfect  title  in  fee  simple  to  the  farm, 
was  making  great  expenditures  on  the  land  in 
developing  it  as  oil  territory,  and  had  paid  $40,- 
OOOtobuy  interests  of  his  copurcbasers,Tennant 
and  Haskell,  and  paid  up  the  preferred  instal- 
ments of  the  purchase  money  for  the  land, 
which  he  would  not  have  done  unless  he  had 
believed  that  he  had  the  sole  and  unquestioned 
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title  thereto,  the  said  plaintiffs  intecdioe.  if 
Captain  Jones  succeeded  in  developing  the  farn» 
as  oil  territory,  to  bring  thib  suit.  If  be  did  not 
succeed,  they  would  let  the  sale  stand  without 
attack,  and  they  would  finally  take  and  enjoy 
the  avails  and  proceeds  of  the  same."  By  no 
means  does  the  evidence  sustain  these  predica- 
tions. Admit,  however,  these  aa  facts,  ihey 
do  not  bar  the  plaintiffs.  First,  they  do  not 
predicate,  nor  does  any  evidence,  any  contract 
between  the  parties,  giving  Jones  a  right.  Tbe- 
plaintiffs  stand  in  no  wise  bound  to  "Jones  by 
any  contractual  relation.  Then,  to  bar  tbem, 
you  must  show  such  conduct  as  is  misconduct 
amounting  to  fraud,  and  this  is  not  shown  by 
these  facts,  or  others  In  the  circumference  of 
the  case.  Most  of  the  cases  cited  to  support 
this  estoppel  are  cases  in  which  there  was  priv- 
ily or  obligation  springing  from  contract,  or 
constructive  or  other  trust.  Such  are  darker 
V.  Hart,  6  H.  L.  Cas.  633;  Sumner  v.  Seaion, 
47  N.  J.  Eg.  119;  GalliJier  v.  CadweU,  145  U. 
8.  872»  86  L.  ed.  740.  There  is  no  contract  or 
trust  here.  Not  the  slightest  obligation  under 
contract,  trust,  or  fiduciary  relation  bound 
these  Hickman  devisees  to  Jones.  Let  us  see 
what  is  an  estoppel  by  conduct.  Let  us  see 
whether  the  defendants  can  meet  its  require- 
ments. *'An  estoppel  in  pais  operates  where- 
a  person  has  made  an  admission  or  done  an^ 
act  with  intent  to  influence  the  conduct  of 
another,  or  that  be  has  reason  to  believe  will 
influence  his  conduct,  inconsistent  with  the- 
evidence  he  proposes  now,  or  with  the  claink 
or  title  he  proposes  to  set  up,  where  the  other 
party  has  been  influenced  by  and  has  acted 
upon  it,  and  where  be  would  be  prejudiced  by 
the  allowance  of  the  claim  or  title  set  up. 
Judge  English  in  Norfolk  db  W.  R.  Co.  v.  Per- 
dve,  40  W.  Va.  454,  says  that  for  an  estoppel 
in  pais  there  must  be  conduct,  acts,  language, 
or  silence  amounting  to  a  representation  or 
concealment  of  material  facts,  and  ihe  misrep- 
resented or  conceuled  facts  known  to  the  party 
sought  to  be  charged  with  the  estoppel,  and 
unknown  to  the  other  party,  and  the  conduct 
must  be  with  the  expectation  that  it  will  he 
acted  on,  or  will  likely  be;  and  Judge  English 
further  said:  '*The  general  nile  is  that  if  a 
person  interested  in  an  estate  knowingly  mis- 
leads another  into  dealing  with  the  esiate  as  if 
be  were  not  interested,  he  will  be  postponed  to 
the  party  misled,  and  compelled  to  make  his 
representation  good.  It  applies  to  one  who  de- 
nies his  own  title  or  encumbrance  when  in- 
quired of  by  another  who  is  about  to  purchase 
the  land,  or  to  loan  money  upon  it  as  security; 
to  one  who  knowingly  suffers  another  to  deal 
with  the  land  as  though  it  were  bis  own;  to 
one  who  knowingly  suffers  another  to  expend 
money  in  improvements  without  giving  noiice 
of  his  own  claim,  and  the  like.  ...  In 
the  language  of  the  most  recent  decision,  to 
preclude  the  owner  of  land  from  asserting  his 
legal  title  or  interest  under  such  circumstances, 
there  must  be  shown  either  actual  fraud,  or 
fraud  or  negligence  equivalent  to  fraud  on  bis 
part,  in  concealing  his  title,  or  that  he  was 
silent  when  the  circumstances  would  compt^l 
an  honest  man  to  speak."  The  plaintiffs 
never  accepted  a  dollar  of  the  sale  of  the  Inud 
under  the  decree.  These  plaintiffs  were  not  at 
the  judicial  sale,  standing  by  silent,  or  at  the- 
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place  of  improvemeDt;  never  said  a  word  deoj- 
ing  their  title;  never  renounced  it;  never  in- 
duced Tennant  or  Jones  to  buy  or  bore;  never 
^ere  inquired  of  as  to  tbeir  title;  never  were 
f)]aced  in  such  circumstances  as  to  call  upon 
^bem  legally,  nor  perhaps  even  morally,  to 
-speak  out.    All  tbey  are  guilty  of  is  silence, 
•quiescence.    They  did  not,  it  is  true,  seek 
Jones,  and  warn  nim.    This  is  tbeir  offense, 
in  length  and  breadth.    Uoder  the  doctrine  of 
estoppel    above    given,   this   is  not   enough. 
1  Bigelow,  Pr.  590,  says:     "Having  now  con- 
sidered  the  subject  of  deception  by  act,  on  all 
aides,  we  are  next  brought  to  the  subject  of  de- 
-ception  by  omission;  in  other  words,  to  the  case 
-of  silence  where  there  was  a  duty  to  speak. 
Kow  silence  alone,  it  may  be  declared  as  a  gen- 
-eral  rule,  is  not  unlawful  in  transactions  be- 
tween men  at  arm's  length,  however  great  the 
ad  vantage  gained  thereby;  a  man's  unpulJlished 
thought  is  surely  his  own.     But  it  must  be  un 
derstood  at  the  outset  that  by  silence  we  mean 
entire  silence  as  distinguished  from  that  sort 
which  merely  keeps  back  part  of  a  truth  told 
or  suggested.     .    .    .    But  speaking  of  pure 
silence,  the  general  rule  stated  is  very  stronir. 
It  governs,  even  though  the  silence  was  medi- 
tated, and  with  knowledge  that  the  opposite 
party  was  laboring  under  mistake  or  igno- 
rance."   These  people  were  not  bound  to  vol- 
unteer to  warn  Jones,  and  we  can  the  more 
excuse  them  for  silence  and  inactinn—all  they 
«re  guilty  of — when  we  reflect  that,  if  they  knew 
.anything    about   the    title's   condition,    they 
knew  Capt.  Jones  held  the  life  estate,  and  the? 
would  have  no  right  to  possession  until  its  end, 
which  exculpates  them  from  any  animadver- 
sion for  intentional  wrong. 

Again,  it  is  not  clear  they  knew  their  title, 
•especially  as  some— nearly   all— were  infants 
snd  married  women.    If  a  business  man  like 
the  defendant  could  not  judge  correctly  of  his 
title,  could  they?    Moreover,  I  say  that  if  one 
vnan  chooses  to  go  upon  another's  land,  and 
clear  and  improve  it,  the  mere  failure  of  the 
•owner  to  go  to  him  and  warn  him  not  to  do  so 
will  not  take  away  the  true  owner's  title.    He 
is  given  the  time  fixed  by  the  statute  of  limita- 
tions, though  he  do  know  that  his  adversary 
Is  expending  money  in  improvements.  He  may 
•^very  week  pass  alon^  and  see  the  work.    Mere 
silence  will  not  rob  him  of  title  until  time  does 
the  work  under  the  statute.    Unless  there  is  a 
-duty  to  speak  out,  one  need  not.     ''To  create 
.a  duty  to  speak,  it  must  be  known  by  the  one 
keeping  silence  that  someone  is  relying  on  that 
silence,  and  is  either  acting  or  is  about  to  act 
as  he  would  not  have  done  had  the  truth  been 
told."     Viete  v.  Judson,  88  N.  T.  40.    There 
is  no  proof  that  these  parties  knew  Jones  was 
relying  on  them  or  tbeir  silence,  and  in  fact  he 
shows  himself  he  did  not     But  I  say  the  test 
just  put  in  the  New  York  case  is  not  strong 
•enough.     Mere  silence  and   knowledge  that 
snother  is  relying  on  it  is  not  enough.     He 
must  be  brought  into  such  close  quarters  or 
situation  towards  him  as  to  call  on  him  to 
Sfjeak  out.     Again,  a  potent  fact  against  Jones 
-on  this  estoppel  is  that  before  Tennant,  who. 
ss  his  agent,  bought  at  the  judicial  sale,  Jones 
'4£oew  of  the  defect  of  the  title. 

1.  The  record  in  the  cases  stated  that  Thomas 
^ones  died  leaving  ten  heirs;  and  the  petition 
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of  Engle  and  Williamson,  on  which  the  sale  of 
the  whole  tract  was  first  based,  slated  that 
Eliza  Williamson  only  owned  a  life  estate  in 
seven  tenths.  Who  owned  the  remainders? 
The  very  decree  of  sale  d*»clares:  "It  appear- 
ing to  the  court  that  the  interests  held  by  C. 
Engle  as  trustee  as  aforesnid  are  for  the  use 
and  benefit  for  life  of  Eliza  Williamson  by 
virtue  of  a  provision  in  the  will  and  codicil  of 
said  David  Hickman."  Who  owned  the  re- 
mainder? ^This  record  put  this  question  to  a 
purchaser.  Prudence  would  make  a  man  in- 
quire where  the  real  estate  in  the  land  was.  A 
purchaser  at  a  court  sale  purchases  under  the 
rule  of  caveat  emptor  (look  out  buyer).  The 
court  or  commissioner  warrants  nothing.  One 
buying  at  such  a  sale  is  held— conclusively 
held — to  have  notice  of  all  the  facts  which  the 
record,  if  inspected,  would  communicate. 
i*^iout  V.  Philippi  Mfg,  ^  Mercantile  Co.A\  W. 
Va.  839;  Pom.  Eq  Jur.  g  626;  Wood  v.  Krebbs, 
80  Gratt.  708;  BurtoeU  v.  Fauber,  21  Gratt,  416. 
Where  one  claimed  for  improvements,  such 
record  notice  was  held  enough  to  debar  him 
as  showing  that  he  did  not  improve  with  bona 
fide  belief  that  his  title  was  good.  ffallY.  Hall, 
80  W.  Va.  7S5.  Jones  had  actual  notice  of 
this  defect  of  title,  and  of  the  fact  that  the 
plaintilTs  owned  of  the  seven  tenths  as  the  re- 
mainder. He,  as  a  witness,  says  his  agent, 
Tennant,  to  procure  oil  leases,  reported  to  him 
that  a  lease  of  this  land  from  x\lrs  Wlll'amson 
would  not  be  safe,  "as  she  only  owned  part  in 
fee  and  a  life  interest  in  the  balance."  and  the 
only  way  was  to  buy  it.  This  knowledge  de- 
feats his  plea  of  estoppel  under  cases  cited 
above,  and  Bettman  v.  Barnes,  42  W.  Va. 
483,  36  L.  R.  A.  566,  and  J)at09on  ▼.  Grow,  29 
W.  Va.  383.  A  small  modicum  of  prudence 
would  have  saved  him.  He  heeded  not  this 
warning,  but  venturesomely  risks  a  purchase, 
and  the  expenditure  of  his  money.  He  was 
not  moved  by  any  words  or  act  or  representa- 
tion of  the  plaintiffs,  nor  by  their  silence,  but 
hazarded  his  action  in  the  spirit  of  speculation, 
not  relying  on  tbeir  silence,  but  his  own  judg- 
ment. Jones  says  he  claimed  the  whole,  and 
would  not  have  heeded  the  claim  of  the  plain- 
tiffs, if  thev  had  made  it  It  would  not  have 
stopped  this  expenditure.  How  can  he  lay  his 
misfortune  at  their  door?  His  counsel  argue 
that  the  commissioner  who  sold  told  him  it 
was  a  good  title.  Jones  says  he  did  not  say 
he  did  so  until  July,  lb98,  and  he  had  then 
bored  all  but  two  or  three  wells.  But,  what  if 
he  did?  Are  these  plaintiffs  responsible,  even 
if  the  lawver  told  him  that  it  was  not  necessary 
to  make  the  remaindermen  parties?  This  mis- 
take, in  legal  opinion,  does  not  bind  the  plain- 
tiffs. He  was  not  their  lawyer.  He  had  no 
authority,  as  commijssioncr,  to  bind  them,  or 
guarantee  title,  and  they  were  not  parties  to 
the  suit  even.  It  is  argued  that  the  sale  was 
made  under  decree  with  the  knowledge  and 
desire  of  the  remaindermen,  and  this  position 
is  sought  to  be  supported  on  circumstances  en- 
tirely inadequate  to  sustain  this  contention. 
The*  judge  who  rendered  the  sale  decree  was 
father  to  children  of  one  of  the  remaindermen, 
the  commissioner  was  husband  to  another, 
and  a  son  of  David  Hickman  performed  the 
clerical  work  of  recording  the  decree;  and  the 
remaindermen  must  therefore  have  known  of« 
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and  been  satisfied  with,  the  decree,  say  coun- 
sel. This  docs  not  follow.  Suppose  they  did 
kuow  it,  aud  were  satisfied.  If  they  did  ooth- 
ioff  active,  it  is  not  enough.  One  with  legal 
title  to  land  cannot,  by  oral  disclaimer  of 
right,  even  the  most  expressed,  devest  himself 
of  legal  right.  Cline  v.  Catron,  22  Gratt.  878; 
Jackton^  Van  Schaick,  ▼.  Davis,  5  Cow.  128, 
15  Am.  Dec.  451. 

Counsel  would  explain  why  these  remainder- 
men were  not  made  parties,  saying  the  lawyer 
in  the  case  thought,  as  Jones'  heirs  were  par- 
ties, and  Mrs.  Williamson  owner  of  a  life  es- 
tate in  seven  tenths  and  three  tenths  in  fee, 
they  were  not  necessary  parties,  as  Hickman 
purchased  shares  of  Jones'  heirs  after  his 
death,  and  they  were  liable  to  his  debts. 
They  were  not  liable,  except  one  of  the  seven 
tenths;  and  anyhow  they  owned  legal  title  to 
the  remainder  in  fee,  and  were  absolutely  neces- 
sary parties,  and  neither  they  nor  their  estate 
were  before  the  court,  and  their  estate  was  not 
sold  under  the  decree,  and  it  was  a  nullity  as 
to  the  remaindermen.  No  matter  who  made 
the  mistake  in  the  conduct  of  the  suit,  or  how 
it  came  about,  it  could  not  prejudice  these  re- 
maindermen. They  can  be  bound  only  bv 
record,  not  by  mere  supposition,  or  even  proof, 
that  they  knew  or  approved  of  it.  The  decree 
and  deed  under  it  conveyed  no  title.  Mrs. 
Williamson,  though  before  the  court,  was  only 
life  tenant  of  the  seven  tenths,  and  there  is  no 
privity  between  life  tenants  and  remaindermen, 
so  tha't  the  presence  of  a  life  tenant  as  a  party 
by  representation  makes  the  remainderman  a 
party.  **A  stranger,  who  is  not  a  party  or  a 
privy,  can  neither  be  barred  nor  aided"  by 
a  judgment  or  decree.  Barton,  Ch.  Pr.  213;  2 
Pom.  £q.  Jur.  §  813.  Engle  was  a  dry  trus- 
tee; the  real  owners  of  the  remainder  were  the 
remaindermen.  The  trustee  could  not  repre- 
sent their  interest.  Even  a  creditor  under  a 
deed  of  trust,  not  merely  a  trustee,  must  be  a 
party;  much  more  the  remainderman  in  a  case 
of  dry  trusteeship,  where  it  is  proposed  to  sell 
the  very  corpvs  or  fee  of  the  land,  and  all 
rights  whatsoever  therein.  It  is  essential  that 
there  be  before  the  court,  not  merely  the  owner 
of  particular  estate,  but  also  the  owner  of  the 
first  vested  estate  in  reversion  or  remainder, 
and  this  was  in  these  remaindermen.  1  Dan. 
Ch.  Pr.  227.  25>8:  Story,  Eq.  PI.  g^  U4, 145; 
Opinion,  Favlkner  v.  Datia,  18  Gratt.  684,  98 
Am.  Dec.  608.  The  trustee  and  life  tenant  not 
representing  the  remaindermen,  and  they  being 
necessarv  parties  to  bring  the  fee  of  the  land 
before  the  court,  they  are  not  bound  by  the 
sale.  But  this  was  decided  on  the  former  de- 
cision. Counsel  ask,  why,  if  the  plaintiffs  did 
not  acquiesce  in  the  sale,  did  they  not  adduce 
evidence  to  show  that  they  did  not?  The  bur- 
den to  show  acquiescence  is  on  the  defendant 
asserting  it.  Mere  acquiescence,  if  proved, 
would  not  devest  their  title.  If  these  parties 
knew  of  the  sale  and  boring,  which  is  only  by 
mere  inference,  there  is  evidence  tending  to 
show  that  they  thought  it  was  only  Mrs.  Yv  ill 
iamson's  interest  that  was  sold,  as  she  is  shown 
to  have  been  anxious  to  get  rid  of  the  laud.  It 
is  not  clear  that  they  knew  of  it;  but,  what  if 
they  did?  Can  their  land  be  taken  from  them 
merely  for  that?  So  I  conclude  that  estoppel 
in  pais  will  not  defeat  the  plain,  legal  right  of 
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the  plaintiffs.    But,  as  some  of  them  were  in- 
fants and  married  women,  even  if  there  were 
facts  to  show  such  estoppel  as  is  here  con- 
tended for,  it  would  not   bind  the    married 
women  or  infants.    Thev  would  not  be  guilty 
of  such  a  fraud  as  would  estop  them.     The  ti- 
tie  of  these  plaintiffs  vested  before  April  1^ 
1869,  and  therefore  the  interests  of  the  married 
women  were  not  separate  estate.    A  distinc- 
tion is  made  in  a  brief  between  land  that  U- 
separate  estate  and  that  not  separate  estate,  the^ 
theory  being  that  as  to  separate  estate  the  mar- 
ried woman  may  lose  it  by  estoppel  in  pais^ 
whereas  she  cannot  so  lose  land  not  separate 
estate;    but,  as   under  our   statute  her  sole 
deed  is  void  in  both  cases,  and  she  could  only 
pass  either  class  of  land  by  a  deed  with  privy 
examination  (when  this  transaction  occurred  v 
and   now  by  acknowledgments,  her  buabaDd 
joinidg.  I  do    not  see  wbere  any  distinctioD 
comes  in.     Whether  a  married    woman,    by 
positive,  intentional  fraud,  can   lose  her  land, 
when  her  sole  deed  will  not  devest  her  of  it^ 
the  authorities  are  divided.    I  should  say  that, 
as  the  law  scrupulously  limits  her  power  of 
alienation  to  one  only  mode,  she  could  not  do 
so;  that  she  could  not  do  indirectly  what  she 
could  not  do  directly  by  a  solemn  deed,  because 
it  is  the  policv  and  positive  provision  of  statute 
that  she  shall  be  disabled  by  an  act  of  hers  to 
part  with  her  land  except  m  one  way.     Bige- 
low.  Estoppel,  599;  Bishop.  Married  Women, 
g  488;  2  Herman.  Estoppel,  §  1102.     Note  that 
I  am  speaking  of  her  losing  her  land,  not  per- 
sonalty, for  I  think  she  may  thus  lose  her  per- 
sonalty, as  she  is  competent  to  sell  that.     But 
in  this  case  no  affirmative  act  of  fraudulent 
representation  is  shown;  only  silence.     If  I  tie 
right  in  the  position  that  actual  fraudulent 
representation  would  not  lose  her  right,  for 
stronger  reason  mere  silence  would  not;  but^ 
even  if  positive,  affirmative  fraud  would  lose 
her  land,  mere  silence  would  not.     14  Am.  <Sc 
Eng.  Enc.  Law,  p. 648,  says  that,  as  **sucb  estop- 
pels as  arise  out  of  a  failure  to  assert  a  ri^ht^ 
or  out  of  silence  and  acquiescence  in  the  right 
claimed  by  others,  arise  only   because  from 
such  silence  and  acquiescence  a  representation 
is  implied,  it  is  clear  that  a  married  woman 
can  be  bound  by  her  silence  and  acquiescence 
only  in    cases  when   she  would    have  beec» 
bound  had  she  expressly  made  the  statement 
which    is    implied.    Thus,  when    a   marriei 
woman  makes  an  invalid  deed  she  is  not  es 
topped  by  afterwards  recognizing  its  validity 
and  allowing  the  grantee  to  improve  the  proi> 
erty,  from  asserting  her  title,  for  she  woulii 
not  be  estopped  therefrom  by  expressly  tellin^^ 
the  grantee  that  she  would  never  claim  any  ti- 
tle thereto;  but  if  she  could  contract  as  %feme 
sole,  and  allowed  her  grantee  to  improve  prop- 
erty on  the  faith  of  a  title  given  him  by  her. 
she  could  not  deny  the  validity  of  that  title'*' 
It  is  cautious  to  observe  that  the  law  books- 
say  that,  in  order  that  a  fraud  by  a  married 
woman  shall  constitute  an  estoppel  against  her, 
it  must  be  unconnected  with  a  contract,  be- 
cause, as  her  contract  would  be  void,  her  mere 
conduct  connected   with  it  would  not  oper- 
ate to  enforce  it;  but  that  was  when  she  waa 
disabled  from  contracting;  and,  now  that  our 
siatute  has  fully  ehabled  her  to  contract,  f 
think  that  any  fraudulent  act  which  would  ca> 
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top  her  when  not  connected  with  &  contract 
ivould  also  do  so  though  connected  with  a  con- 
tract. This  limitation  proceeded  from  her  dis- 
ability, and.  that  haying  been  removed,  the 
limitation  would  be  removed.  Bishop,  Mar- 
ried Women,  §  493:  1  Pom.  Eq.  Jur.  §  418; 
TvSU  ▼.  Capen,  37  W.  Va.  629.  But  observe, 
further,  that  as  to  selling  and  conveying  her 
land  she  remains  under  limited  disability. 
Wherefore  I  am  clearly  of  opinion  that  the 
mere  silence  or  inaction  of  the  married  women 
— their  quiescence,  for  it  is  not  acquiescence- 
does  not  bar  them. 

How  as  to  infants?  Positive  intentional 
fraud  would  bar  an  infant  of  years  of  discre- 
tion, but  mere  silence  or  quiescence  surely  will 
not  I  think  the  weight  of  authority  is  that 
matter  suflScient  to  raise  an  estoppel,  if  uncon- 
nected with  a  contract,  would  bar  an  infant 
from  asserting  a  right  even  to  land.  It  must, 
however,  be  intentionally  fraudulent.  Mere 
silence  or  quiescence,  as  in  this  case,  will  not 
do  so.  Bigelow,  Estoppel,  600;  2  Pom.  Eq. 
Jur.  g  815.  The  deed  of  a  married  woman  is 
void;  an  infant's  only  voidable, — a  difference. 

I  have  discussed  the  question  whether  or  not 
the  plaintiffs  are  barred  by  the,doctrine  of  es- 
toppel in  pais  as  an  open  question  unaffected 
bv  the  former  decision,  though  it  may  be  said 
plausibly  that  it  did  decide  against  that  de- 
fense, in  deciding  that  Jones  must  account  on 
some  basis.  If  a  good  bar,  he  would  not  have 
to  account,  and  the  court  would  have  dis- 
missed the  bill.  That  decision  did  not  decide 
finally  that  Jones  rightfully  bored  for  oil.  It 
did  not  decide  how  much  Jones  should  be 
charged  nor  on  what  basis.  That  decision 
was,  in  terms,  in  these  matters,  not  final,  but 
provisional. 

There  cannot  possibly  be  anything  in  the 
contention  that  laches  bars  relief.  The  delay 
from  the  judicial  sale  was  only  eighteen 
months;  from  the  commencement  of  lx)ring, 
some  less.  The  statute  of  limitations  gives 
ten  years.  The  many  cases  of  laches  cited  are 
cases  of  deeds  of  other  things  procured  by 
fraud,  as  in  Whiitaker  v.  Southwest  Virginia 
Jmpro^,  Co.  34  W.  Va.  230,  where  there  must 
be  promptness.  Here  is  no  such  case,  but  sim- 
ply one  in  adverse  claim  of  another's  land,  or 
ouster  by  one  tenant  in  common,  or  a  suit  to 
make  Jones  account  for  oil  taken  from  the 
land;  the  statute  giving  five  years.  Why,  in 
such  case,  plead  laches  short  of  the  period 
fixed  bv  statute?  Viewed  as  a  suit  to  recover 
possession, — but  it  is  not.— time  would  not  be- 
gin until  the  end  of  the  life  estate.  MerriH  v. 
Hughes,  36  W.  Va.  857;  Arnold  v.  BunweU,^^ 
W.  Va.  473.  Time  has  no  weight  in  any  view 
in  this  case. 

Having  reached  the  conclusion  that  the 
plaintiffs  have  right  to  relief,  the  next  question 
IS  as  to  what  shall  be  charged  to  Jones,  or  the 
mode  of  account.  It  is  not  questioned,  but  may 
be  stated  as  law  pertinent  to  the  case,  that 
though  action  as  law  in  case  for  waste,  or 
trover,  or  trespass  de  bonis,  or  perhaps  pure 
trespass,  would  lie,  vet  equity  can  take  the  ac- 
count. It  has  induoitable  jurisdiction  for  an 
injunction  to  restrain  the  waste.  Bettman  v. 
Harness,  42  W.  Va.  488,  36  L.  B.  A.  566;  Will- 
iamson V.  Jones,  89  W.  Va.  231, 25  L.  R.  A.  222. 
Having  jurisdiction  for  one  purpose,  it  will  go 
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on  to  do  complete  justice  to  avoid  multiplicity 
of  suits.  Chrislipv.  Teter,  43  W.  Va.  — ,27  W. 
Va.  288.  And  with  respect  to  a  suit  of  this  par- 
ticular cast  to  enjoin  waste,  it  is  clear  equity^ 
will  take  an  account  and  give  compensation  for 
damages.  Story,  Eq.  Jiir.  g  517;  1  Washb. 
Real  Prop.  126.  As  above  stated,  Jones  had 
no  right  to  any  of  the  oil  as  life  tenant.  Aa 
owner  of  the  three  tenths  of  the  land,  he  had 
no  right  to  produce  the  oil.  and  his  act  in  so  do- 
ing was  one  of  waste.  When  he  did  extract  tho 
oil,  seven  tenths  of  it  was  by  right  and  title  oil 
of  the  plaintiffs,  the  very  oil  itself,  becauso 
taken  from  their  land.  Jones  converted  this, 
their  property,  to  his  own  use.  They  are  enti- 
tled to  recover  the  money  he  received  for  it,  if 
ascertainable;  if  not,  its  value.  It  is  urged 
that  in  a  former  opinion  it  is  said  that  Jonea 
had  right  to  bore,  so  he  did  not  take- 
more  than  his  share  of  the  oil.  Would  not 
that  leave  the  balance  the  property  of  tbo 
plantiffs?  I  do  not  see  that  this  expression  that 
he  had  right  to  bore  is  material,  unless  it 
show,  as  counsel  seeks  to  use  it,  that,  having 
I  the  right  to  bore,  Jones  had  the  right  to  keep- 
all  the  oil;  but  that  the  opinion  in  words  de- 
nies. The  plaintiffs  owned  seven  tenths  of  the 
oil  when  it  reached  the  surface.  It  has  been 
converted  to  his  own  use  by  Jones.  His  claim- 
ing all  the  land  would  be  an  ouster.  He  took 
the  oil  under  adverse  hostile  claim,  as  an  act  of 
trespass.  Indeed,  the  plaintiffs  can  treat  it  as 
an  ouster.  It  is  not  a  question  of  rent  in  tho 
shape  of  royalty  of  one  eighth  of  the  oil  or 
otherwise,  for  royalty  is  rent,  and  springs  from' 
contract;  and  there*  was  nothing  contractual 
between  these  parties.  If  a  stranger  had  bored , 
could  the  plaintiffs  not  render  him  liable  for 
the  conversion  of  their  oil?  Jones  is  as  & 
stranger,  a  hostile  claimant  shutting  tbemout; 
and  even  if  he  had  not  claimed  the  whole  land, 
but  acknowledged  their  right  to  part  of  the- 
land,  the  taking  of  the  oil  was  waste,  and  gave 
him  no  right  to  their  share.  The  former  opin- 
ion says  this. 

It  is  claimed  for  Jones,  if  he  is  not  allowed 
all  the  oil,  he  should  pay  only  one  eighth  of 
the  seven  eighths  as  royalty.  If  he  had  worked 
already  opened  wells,  it  might  be  more  plausi- 
ble to  say  so;  but  he  first  penetrated  the  soil  as 
a  wrongdoer,  in  a  legal  view.  If  an  open 
well,  it  would  be  lawfully  used  by  a  life  ten- 
ant, and  probably  by  a  tenant  in  common.  a» 
one  mode  of  enjoyment  of  his  share.  I  say 
probably.  That  matter  is  not  before  us.  RusC 
V.  Rust,  17  W.  Va.  901,  holds  that  where  one 
tenant  in  common  occupies  the  whole  proper- 
ty he  is  liable  to  cotenants  for  a  reasonable  rent 
for  it  in  the  condition  it  was  in  when  he  took 
possession.  Thia  is  approved  in  the  opinion  m 
Dodson  V.  Hays,  29  W.  Va.  601.  This  doc- 
trine follows  Early  v.  Friend.  16  Gratt.  21,  7a 
Am.  Dec.  649.  In  the  two  West  Virginia  cases 
the  use  of  the  land  was  for  ordinary  purposes, 
not  extracting  minerals,  and  the  occupying 
tenant  had  right  to  occupy  and  farm  the  land. 
The  Early  Case  was  the  use  of  a  salt  well  open- 
ed before  the  commencement  of  the  cotenancy 
and  perhaps  the  use  of  the  salt  water  in  making 
salt  by  the  occupying  tenant  was  lawful,  as  the 
use  of  the  land  in  the  condition  it  was  in  whei^ 
he  went  upon  it,  and  as  it  had  been  used  by 
the  ancestor.    And  besides,  between  him  and 
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«o(ne  of  tbe  co-ownera,  there  was  a  stipulated 
rent,  wbicb  the  judge  gives  as  a  reason  for  the 
charge  of  a  rent;  and  besides  be  says  tbe  oc- 
cupying cotcoant  and  tbe  others  regarded  it  as 
«  renting.  And  tbe  court  refrained  from  lay- 
ing this  down  as  an  inexorable  rule,  say- 
ing there  might  he  cases  calling  for  an  account 
of  rents  and  profits.  The  case  in  hand  is  a  case 
•of  a  different  hue;  not  tbe  case  of  one  crop- 
ping the  land  in  that  legitimate  use  which  a 
tenant  in  common  may  make  of  the  land;  not 
use  of  open  salt  or  oil  well,  which  likely  can 
be  used  by  one  tenant  as  it  had  been  before; 
but  when  one  pierces  the  earth,  and  takes  from 
its  place  oil  that  is  a  part  of  the  realty,— an 
act  not  of  legitimate  use,  but  destruction  and 
waste  of  tbe  inheritance  of  the  others.  Almost 
an  exactly  similar  case  to  the  one  in  hand  is 
Ruffner  ▼.  Lewis,  7  Leigh,  720,  80  Am.  Dec. 
513,  where  persons  claiming  adversely  to  plain- 
tiffs were  held  tenants  in  common  with  them, 
-and  had  sole  occupation,  and  had  discovered 
«alt,  and  bored  wells.  Great  controversy  arose 
«8  10  the  mode  of  charge  against  them.  Held 
•chargeable,  not  with  rental,  but  rents  and 
profits,  if  any  made,  with  credit  for  expenses 
■and  improvements.  Graham  v.  Pierce,  19 
<GrHtt.  28,  100  Am.  Dec.  658,  is  like  unto  this 
•case.  It  was  a  case  of  lead  mines,  where  par- 
ties jointly  operated  them  for  a  time,  and  one 
•continues  to  use  tbe  open  mines.  President 
^loncure  said:  "The  court  is  further  of  opin- 
ion that  although,  as  a  general  rule,  where  one 
tenant  in  common  occupies  and  uses  tbecom- 
'tnon  property  to  the  exclusion  of  biscotenants, 
or  occupies  and  uses  more  of  the  common  prop- 
erty tban  his  just  share  or  proportion,  the  best 
measure  of  bis  accountability  to  his  cotenants 
may  be  their  shares  or  proportions  of  a  fair 
rent  of  tbe  property  so  occupied  and  used  by 
him,  according  to  the  principle  laid  down 
an  the  case  of  Early  y.  Friend,  16  Gratt.  21,  ft2, 
78  Am.  Dec.  649;  yet,  as  was  snid  in  that  case 
*tbere  may  be  peculiar  circumstances  in  a  case 
fuaking  it  proper  to  resort  to  ati  account  of 
issues,  profits,  etc.,  as  a  mode  of  adjustment 
between  the  tenants  in  common.'  Id.  54; 
Bnffner  v.  Leuie,  7  Leigh,  720,  80  Am.  Dec. 
C13.  Under  tbe  circumstances  of  this  case  it 
was  proper  to  resort  to  an  account  of  is.sues, 
profits,  etc,  as  a  mode  of  adjustment  between 
the  tenants  in  common.  It  is  not  a  case  of 
land  used  for  agricultural  purposes  only,  in 
which  there  is  no  difficulty  in  SRcertaining  a 
fair  rent  for  use  and  occupation;  nor  is  it  such 
«  case  as  that  of  Early  v.  Fiiend,  where  the 
property  consisted  of  salt  works,  the  yearly 
value  of  which  might  be  ascertained  with  rea- 
sonable certainty,  and  where  a  money  rent  had 
leen  contracted  for  and  paid  to  some  of  the 
tenants  in  common, which  furnished  a  standard 
for  ascertaining  tbe  amount  due  to  others;  but 
in  the  case  of  a  lead  mine,  tbe  yearly  value  of 
which,  and  more  especially  of  an  undivided 
jtnd  uncertain  portion  of  which,  is  incapable 
of  ascertainment.  Nor  would  it  be  jusr,  in 
celtling  the  account  of  issues  and  profits  to 
charge  the  occupying  and  operating  tenants 
with  a  certain  sum  per  ton  for  the  quantity  of 
ore  raised  from  the  mine,  nor  to  credit  them 
with  an  estimated  sum  per  ton  for  raising  the 
ore  and  manufacturing  the  lead,  as  contended 
for  by  tbe  appellants.  "Such  a  mode  would  be 
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founded  on  conjecture  merely,  and  would 
be  very  unequul  and  unjust,  as  it  could  not  be 
known  what  would  be  the  cost  of  raising  ore. 
which  would  depend  upon  its  situation  in  the 
mine,  its  degree  of  richness,  and  the  facility  or 
diflSculty  of  getting  at  it,  as  well  as  upon  the 
uncertain  price  of  Tabor;  nor  what  would  betke 
cost  of  manufacturing  lead,  which  would  de- 
pend upon  the  varying  price  of  labor  and  sup- 
plies. The  best  mode  of  settling  such  an  account 
and  one  which  ia  perfectly  just,  supposing  the 
tenant  to  have  been  capable  and  faithful,  is  :o 
charge  him  wiib  all  his  receipts,  and  credit  him 
with  all  his  expenses,  on  account  of  tbe  opera- 
tion of  tbe  mine."  If  the  differ*>Dce  in  the 
nature  of  a  lead  mine  and  a  salt  works  was  such 
as  to  require  in  the  case  of  tbe  former  an  ac- 
count of  rents  and  profits,  with  bow  much 
more  force  lire  we  driven  to  the  conclusion 
that  in  a  property  such  as  that  in  the  case  at 
bar.  consistint;  of  oil  wells,  tbe  yearly  value  of 
which  was  still  more  uncertain  and  diflScaU  of 
ascertainment,  in  which  the  cost  of  operation 
is  still  more  uncertain  than  that  of  the  lead 
mine,  tbe  account  must  be  taken  as  one  of 
rents  and  profits.  In  Newman  v.  Neicman^  27 
Gratt.  722,  th^  court  bad  to  determine  tbe 
basis  of  an  account  between  cotenants  of  an 
iron  mine.  On  pages  722  and  728.  President 
Aloncure  refers  to  the  cases  of  Graftam  v. 
Pierce  and  Early  v.  Friend,  and  quotes  from 
Graham  v.  Pierce  the  distinctions  between  tbe 
two  cases  there  stated.  The  opinion  says: 
'*That  was  tbe  case  of  a  lead  mine,  while  this 
is  the  case  of  a  iron  mine,  and  there  seems  to 
be  no  difference  in  principle  between  them 
on  the  subject  we  are  now  considering.  A  ten- 
ant of  such  propertv  necessarilv  uses  a  part 
of  the  subject  itself,  and  may  by  such  uses 
render  the  residue  of  the  subject  of  little  or  no 
value.  It  may  be  discovered  by  explorations 
and  operations  that  tbe  property  is  of  great 
value,  or  the  contrary.  To  rent  it  for  a  cer- 
tain sum  is  to  make  a  bargain  of  speculation 
and  hazard,  which  is  always  objectionable  in 
such  cases  as  it  is  almost  sure  to  ofterate  un- 
equally on  the  parties.  Whereas  to  carry  on 
operations  upon  it  for  the  joint  and  equal  bene- 
fit of  all  tbe  owners  in  proportion  to  their  re- 
spective interests  in  the  subject,  and  by  the 
agency  of  persons  (whtther  they  have  an  in- 
terest therein  or  not)  who  may  be  amply  com- 
pensated for  their  trouble,  complete  justice 
will  be  done  to  all  parties  concerned.  It  may 
be  snid  that  to  carry  on  the  business  required 
a  capital,  which  one  of  the  parties  did  not  have. 
But  that  matter  may  be  ad  lusted  by  allowing 
interest  to  the  party  who  advances  the  capital. 
In  this  case  the  property  was  of  known  and  es- 
tablished value,  and  there  would  prolmbly  have 
been  no  difficulty  in  finding  a  suitable  agent 
and  borrowing  the  necessary  capital  to  carry  on 
the  operations,  even  if  both  had  not  been 
readily  furnished  by  one  of  the  parties.**  As 
counsel  say:  ''Here  are  pointed  out  other 
facta  which  are  also  found  in  the  case  at  bar 
and  which,  it  seems  to  me.  are  controlling,  and 
require  the  application  to  this  case  of  the  rule 
in  Graham  v.  IHerce.  Those  facts  are  that  tbe 
development  of  oil  property  necessarily  uses 
part  of  the  subject  itself  more  rapidly  and  com- 
pletely than  in  the  case  of  a  lead  mine,  and 
renders  the  residue  of  the  subject  of  no  value 
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whatever.  It  is  even  more  true  of  an  oil  well 
than  a  lead  mine  that  explorations  and  opera- 
tions may  sbow  that  it  is  of  great  value,  or  the 
contrary.  The  speculation  and  hazard  are 
more  in  the  case  of  an  oil  well  than  in  that  of 
B  lead  mine.  Indeed,  all  that  is  said  by  Presi- 
•dent  Moncure  in  Neioman  v.  Newman,  as 
quoted  above,  is  applicable  with  added  force  in 
tbe  case  at  bar.  In  both  the  Yirftinia  cases  in 
which  a  rent  was  charged  (actually  in  one, 
Dominally  in  the  other)  the  property  consisted 
of  open  mines,  and  the  parties  interested  had 
theretofore  settled  accounts  on  the  basis  of  a 
rent.  Neither  of  those  facts  exists  here. where 
the  wells  were  not  open;  no  rent  bad  thereto 
fore  been  charged,  and  the  inheritance  itself 
was  being  taken." 

In  Dodge  v.  Davis,  85  Iowa,  77,  an  insLruc 
tion  was  held  proper  (pp.  81,  83.  85  Iowa) 
that  a  tenant  in  common  was  entitled  to  re- 
cover from  a  defendant  cotenant,  who  had 
ousted  him,  claiming  exclusive  right  to  use  the 
laud,  in  addition  to  a  fair  rent  for  the  use  of 
tbe  promises,  his  share  of  the  fair  market  value 
of  the  trees  or  lin^ber,  if  any,  that  defendant 
«old  to  third  parties  off  of  said  land.  In 
JJuff  V.  McDonald,  22  Ga  181,  68  Am.  Dec. 
4^7.  relating  to  a  gold  mine,  it  was  held:  "A 
tenant  in  common,  who  receives  more  than  his 
share  of  the  protits  of  the  common  property, 
bolfisthe  surplus  as  bailiff  for  his  cotenant, 
who,  therefore,  stands  to  him  as  principal.  He, 
consequently,  is  bound  to  pay  his  cotenant  tbe 
actual  profits  which  he  has  made  out  of  such 
fliirplus,  as  well  as  the  surplus  itself."  In 
Eayden  v.  MerrUl,  44  Vt.  836,  8  Am.  Dec.  372, 
tbe  defendant  cotenant  was  held  liable  for 
profits,  and  not  .for  rent .  In  Shepard  v.  BiGh- 
ards,  2  Gray,  424,  61  Am.  Dec.473,  the  inquiry 
was  to  the  profits  received,  not  tbe  rents  due. 
In  Pearson  v.  Carlton,  18  S.  C.  47,  an  account 
tor  rents  and  profits  (p.  49)  was  held  proper 
(pp.  58,  54).  This  was  a  case  where  land  was 
sold  under  decree  where  an  heir  was  not  a 
paity,  and  he  was  given  partition  and  rents 
and  profits.  That  case  refers  in  Jones  v.  Afassey, 
14  S.  C.  292,  which  held  that  the  accounting 
should  be  of  rents  and  profits,  and  not  of  rental 
value.  Such  was  the  accoimting  in  Dewing  v. 
DetMng,  165  Mass.  230.  In  Winton  Coal  Co, 
T.  Bineoait  Coal  Co.  170  Pa.  442,  the  court, 
after  construing  the  statute  of  Anne,  says: 
*' Where  the  cotenant  has  actually  receired  the 
rent  of  the  common  property,  or*bas  converted 
coal,  timber,  oil,  gas,  or  minerals — part  thereof 
—  into  cash,  and  retains  a  share  thereof  which 
actually  belongs  to  his  co-owner,  there  would 
seem  to  be  no  good  rea^'on  why,  in  a  proper 
case,  he  may  not  be  sued  in  assumpsit  for  his 
cotenant's  share  thereof."  See  also  Fiquet  v. 
AUis"n,  12  Mich.  338,  86  Am.  Dec.  54;  /xwwi# 
▼.  (yyeil,  78  Mich.  5b2.  Tuttle  v.  Campbell,  74 
Mich.  602,  In  Job  v.  Potton,  L.  R  20  Eq.  84, 
the  court  regarded  the  defendant  cotenant  as 
ha  ving  l)een  in  all  respects  blameless,  not  a  w  il  f  ul 
wrongdoer  against  whom  the  accounts  would 
be  taken  rigorously,  not  negligent  or  tortious; 
ao  that  while  he  would  be  allowed  for  bringing 
the  coal  to  the  pit's  mouth,  but  not  for  the  ex- 
pense of  severance,  but  as  having  produced 
the  coal  in  tbe  exercise  of  a  strict  right  (p.  97), 
and  decreed  an  account  against  tbe  defendant 
for  the  value  at  the  pit's  mouth  of  the  coal 
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raised,  less  the  cost  of  getting  and  raising  it 
The  idea  that  he  should  be  dismissed  on  pay- 
ment of  a  rent  does  not  seem  to  have  occurred 
to  anyone. 

It  does  seem  to  me  on  authority  and  reason 
that  an  account  of  rents  and  profits  is  the  true 
basis.  I  cannot  see  how,  where  there  is  no 
lease,  no  contract,  no  tacit  understanding  be- 
the  parties,  no  pa.«t  mode  of  business,  but  one 
not  tbe  true  owner  has  used  and  received  rents 
and  profits  from  land  of  other  people,  you  can 
charge  an  annual  rental,  and  not  their  fraction 
of  rents  and  profits  received  by  the  occupier. 
What  is  ?o  be  done  with  the  money  to  which 
the  plaintiffs  are  entitled?  Does  it  go  to  them 
at  once,  ur  is  it  to  be  put  at  interest,  and  Jones, 
as  life  tenant,  get  the  interest  on  it.  during 
Eliza  Willinmsou's  life,  or  a  certain  sum  for 
its  present  worth? 

As  above  shown,  by  reference  to  BlacSwin- 
ney  on  Mines,  It  goes  at  once  to  the  plaintiffs, 
and  Jones  has  no  rieht  to  interest  on  it  during 
the  life  eat  ate:  (1)  Because  he  is,  in  a  legal 
point  of  view,  a  wrongdoer,  and,  if  given  in- 
terest, this  would  eive  him  the  benefit  of  his 
own  wrong.  In  Williams  v.  Duke  Holton,  1 
Cor,  Ch.  Cas.  72.  cited  in  8  P.  Wms.  268,  a 
tenant  for  life  committing  waste,  who  owed  the 
next  existent  estate  of  inheritance,  subject  to 
an  intermediate  contingent  remainder,  was  not 
allowed  to  take  advantage  of  his  own  wrong 
in  cutting  timber,  but  the  fund  was  kept  for 
the  contingent  remaindermen,  and  he  was 
made  to  pay  interest  on  it  from  the  time  the 
money  for  the  timber  was  received.  There  are 
instances  where  tbe  reversioner  or  remainder- 
man, during  a  life  estate  in  another,  wrongfully 
severs  minerals,  the  proceeds  are  invested,  and 
the  income  paid  to  the  life  tenant  during  life, 
though  the  minerals  really  belonged  to  tbe 
wrongdoer,  because  he  could  not  take  advan- 
tage of  his  wrong  against  the  tenant.  MacSwin- 
ney,  Mines,  65.  This  is  doubtful  but  shows 
how  far  courts  go  against  one  doing  the  un- 
lawful act. 

2.  Jones  is  not  entitled  to  interest,  because 
he  did  not  own  a  drop  of  the  oil  belonging  to 
the  owners  of  the  seven  tenths.  He  is  not  en- 
titled to  the  oil,  and,  of  course,  is  not  entitled 
to  the  income  of  interest  from  its  proceeds. 
The  decree  gave  the  collateral  heirs  of  Dr. 
Weirich,  husband  of  Laura  Weirich,  shares  in 
the  amount  charged  to  Jones  for  the  oil.  I 
think  this  was  error.  Laura  Weirich  was  a 
child  of  David  Hickman,  outliving  her  father, 
dying  childless.  leaving  her  husband,  to  whom 
by  her  will  she  gave  all  her  interest  in  the  es- 
tate of  her  father,  '*t>oth  as  legatee  and  residu- 
ary distributee  under  his  last  will."  The  will 
of  her  father  gave  her  a  legacy  of  $601  and 
some  silverware.  By  clause  14  he  provided 
that  his  real  estate  not  before  disposed  of  (and 
this  land  had  been  given  to  Mrs.  Williamson 
for  life  with  remainder  to  her  sisters)  be  sold, 
and  out  of  it  and  his  personalty  his  debts  paid 
and  the  beques's  be  made,  and  the  residue  di- 
vided equally  among  his  daughters,  among 
them  Laura  Weirich.  The  will  of  Laura 
Weirich  would  give  her  husband  her  legacy  of 
$600  and  the  silverware,  and  her  share  in  the 
residue  arising  from  the  sale  of  laud  and  per- 
sonalty, as  the  words,  *'both  as  legatee  and 
residuary  distributee,"  would  in  their  legal  im* 
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port  imply.  They  are  subjects  fitting  those 
words  in  their  le^al  xneaniDg.  She  Kave,  too, 
^'subject  to  certain  devises  and  bequests  here- 
inafter to  be  made,"  but  made  bequests, — no 
devises, — but  used  improperly  the  word  "de- 
vise" in  making  bequests,  tending  to  show  still 
further  that  she  had  her  mind  on  personalty, 
not  realty. «  Her  will  gave  nothing  in  this  land. 
Hence  her  husband  got  no  interest  in  this  land, 
and  she  died  intestate  as  to  it;  and  as  she  died 
before  the  Code  of  1868.  and  under  the  reign 
of  clause  8,  §  1,  chap.  123,  Code  1860,  it  would 

fo  to  her  sisters,  the  plaintiffs,  not  to  the  bus- 
and,  under  §  1,  d.  2,  chap.  78,  Code  1868. 
And  besides,  she  died  under  Code  1860,  and 
chapter  122,  g  8,  allowed  a  married  woman  to 
make  will  only  of  her  separate  estate:  and 
this  was  not  separate  estate,  because  it  vested 
in  her  before  our  first  separate  estate  act  (Code 
1868,  chap.  66). 

As  to  the  alleged  error  in  not  decreeing  that 
the  purchase  money  under  the  judicial  sale, 
paid  by  the  purchaser,  be  refunded  to  the  pur- 
chaser, that  was  not  cognizable  in  this  case, 
but  by  some  proceeding  or  step  in  the  case  in 
which  the  sale  was  had,  or  other  independent 
proceeding,  whatever  it  may  be. 

This  decision  may  be  burdensome  to  Jones, 
who  appears  to  be  a  man  of  great  energy, 
business  capacity,  and  merit,  and  I  will  not 
conceal  the  wish  that  we  could,  consistently 
with  law,  be  more  fayorable  to  him;  but  we 
are  bound  by  the  law.  seemingly  very  plain, 
and  in  itself  logical  and  well  established.  The 
plain  and  simple  ahowing  of  the  yoluminous 
record  and  contestation  in  this  case  is  that  he 
has  taken  sole  and  exclusive  possession  of  land 
belonging  in  greater  fraction  to  others,  and  of 
his  own  accord  drawn  from  it  yast  quantities 
of  oil  belonging  to  them  in  clear  law.  and  sold 
it,  and  reap!ed  rich  return,  and  the  true  owners 
demand  their  own  under  the  law.  If  he  was 
mistaken  in  his  own  judgment  as  to  the  title, 
or  from  mi^adyioe.  it  is  a  misfortune  that  is  to 
be  regretted,  but  for  which  the  plaintiffs  are 
not  legally  responsible;  and  if  he  knew  of  the 
defect  of  title,  and  he  surely  had  enough  to 
warn  him  and  put  him  upon  inquiry  l^fore 
embarking  in  large  expenditures,  it  seems  only 
rashness,  or  rash  speculation.  In  fact,  how- 
ever, the  returns  bored  the  wells  after  the 
first. 

I  haye  said  so  much  only  in  consideration  of 
the  pecuniary  magnitude  of  the  case,  and  in 
deference  to  the  elaboration,  in  the  oral  argu- 
ments and  briefs  of  distinguished  counsel,  of 
the  points  involved  in  the  case,  which  do  not 
seem  to  me  to  be  yery  diflScult  of  solution  up 
to  this  point.  As  stated  above,  the  charge 
against  Jones  is  to  be  by  rents  and  profits,  not 
by  annual  rentals;  but  this  presents  a  question 
which  has  given  me  great  perplexity,  and  this 
is  the  question,  What  shall  be  credited  to  Jones 
against  rents  and  profits?— especially  whether 
he  shall  be  repaid  expense  of  boring  wells. 
Where  one  man,  in  possession  under  a  hostile 
defective  claim  or  title,  makes  permanent  im- 
provements, the  common  law  gave  him  no  pay 
for  them,  as  he  voluntarily  put  tbem  upon  the 
land  of  another;  but  our  Code  (cbap.  91)  gives 
compensation  therefor  if,  when  the  improve- 
ments are  made,  there  is  '^reason  to  believe  the 
title  good  under  which  he  or  they  were  hold- 
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ing."    As  shown  above,  warning  was  givev 
Jones  by  Tennant,  his  agent,  and  by  the  recofd 
under  which  he  purchased,  of  the  rights  of  the 
plaintiffs,  and  our  court  hsLS  held  that  this  no- 
tice precludes  allowance  for  improvementa. 
Ball  V.  Hall.  80  W.  Va.  779;  Datostm  v.  Grmt, 
29  W.  Va.  838;  Cain  v.  Cox,  29  W.  Va.  858; 
Id.  28  W.  Va.  618.    Good  faith  would  aeem  ta 
be  the  test,  but  these  cases  affect  Jones.  \ep\\j 
speaking,  with  a  notice  repelling  good  laitfa; 
and  yet  there  is  good  ground  for  saying  that, 
as  a  matter  of  fact,  Jones,  from  misadvice  aa 
to  the  law,  thought  he  was  buyini?  a  good  title. 
People  generally  think  that  a  court  sale  alwaj» 
gives  good  title,  whereas  often  it  does  not. 
Therefore,  viewing  Jones  as  an  adverse  claim* 
ant,  or  as  one  who,  being  really  a  tenant  in* 
common,  yet  takes  sole  possession,  denying  the 
claim  of  all  others  and  claiming  iiie  entirety, 
and  taking  exclusively  all  rents  and  profits,  it 
is  difficult  to  accord  him  compeDsation  consist- 
ently with  dry  law.    Even  where  one  joint 
tenant  or  tenai;^t  in  common,  not  claiming  the 
whole,— not  denying  his  fellow's  right, — makes- 
permanent  improvements,  without  his  fellow's 
consent,  he  cannot  charge  him,  nor  bold  ex- 
clusive possession  until  reimbursed  bv  rents 
and  profits.     Ward  v.  Ward,  40  W.  Va.'Cll.  29- 
L.  R.  A.  449;  Freem.  Coten.  g  262.    In  Crett 
V.  Jack,  8  WatU,  288,  27  Am.  Dec  853,  and 
note,  it  was  held  that  "a  joint  tenant  or  tenant 
in  common  may  not  erect  buildings  or  make 
improvements  on  the  common  property  without 
the  consent  of  his  cotenant,  and  then  claim  to- 
hold  until  reimbursed  a  proportion   of  the 
moneys  expended.   .  .  .  Nor  will  it  alter  the 
case  that  the  cotenant  knew  that  the  buildings 
were  being  erected,  and  made  no  objection."' 
The  opinion  there  says:    ''There  are,  however, 
cases  in  which  an  owner  of  land  standing  by 
and  permitting  another  to  expend  his  monej 
in  improving  it,  has,  in  equity,  been  deemed  a 
delinquent,  and  been  compelled  to  surrender 
his  right  on  receiving  compensation,  or  else  to 
pay  for  the  improvement.    But  in  these  cases 
there  is  alwajs  some  ingredient  which  would 
make  it  a  fraud  in  the  owner  of  the  land  to  in- 
sist on  his  legal  right.    There  is  something 
like  encouragement  to  the  other's  going  on;  or 
the  one  party  acts  ignorantly  and  without  the 
means  or  better  information,  and  the  other  re- 
mains silent  wlien  it  is  in  his  power  to  prevent 
him  from  expending  his  money  under  a  delu- 
sion.   To  permit  such  a  one  to  take  advantage 
of  the  mistake  would  be  revolting  to  every 
sentiment  of  justice.    But,  on  the  other  hand,  I 
know  no  case  where  equity  has,  on  the  mere 
ground  of  silence,  relieved  one  who  is  perfectly 
acquainted  with  his  rights,  or  has  the  means 
of  becoming  so.  and  yet  wilfully  undertakes  to 
proceed  in  expending  money  on  the  land  of 
another  without  obtaining  or  asking  his  con- 
sent.   His  ignorance,  if  it  exists,  is  wilful,  and 
he  acts  at  his  peril.     ...    In  the  case  be- 
fore us  there  is  no  evidence  that  the  plaintiff 
in  any  respect  encouraged  or  connived  at  tbe 
erection  o^  these  buildings  by  T.  Blair.    Kor 
was  the  plaintiff  bound  to  notify  Blair  of  bis 
right  in  tbe  land,  or  of  his  dissent  to  the  erec- 
tion of    the   buildings.    Blair  was  well  sc- 
(fuainted  with  the  titles  of  the  respective  par- 
ties,   .    .    .    and  if  he  was  not,  he  was  bound 
to  inquire  into  the  title  before  hfi  undertook  to- 
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mppropriate  the  lot    It  was  a  matter  of  record, 
mccessible  to  all." 

It  is  difficalt  to  ignore  the  force  of  that  arga- 
mentation  in  this  case.    In  fact,  if  we  turn  to 
the  case  of  Fotter  y.  Weaver,  118  Pa.  42.  and 
the  principles  stated  in  it,  we  could,  with  some 
plausibility,  deny  any  cost  of  production  at  all. 
That  case  held  that  one  tenant  in  common, 
tortiously  deprived  by  fraud  of  hi^  cotenant  of 
bis  interest  in  an  oil  lease,  is  entitled,  in  a  suit 
brougbt  for  his  share  of  the  oil  produced  and 
conyerted  by  the  cotenant,  to  recover  as  dam- 
ages the  yalue  of  the  oil  in  the  tank  without 
deducting  for  expenses  of  production.    The 
test  theramade  as  to  such  allowance  is  whether 
the  party  acted  under  honest  mistake  of  good 
right,  or  otherwise;  and  seeing  that  our  cases 
of  Ball  T.  Hall,  80  W.  Va.  779,  and  Dawson  v. 
Groto,  29  W.Va.  883.  upon  the  record  of  the 
case  in  which  Jones  purchased,  and  other  cir- 
cumstances, would  affect  him  with  notice  and 
deny  him  improyements,  I  repeat  that  there 
would  be  plausibility  for  denying  any  cost  of 
production.    The  thought  occurred  to  me  that 
the  record  charged  Jones  with  only  construc- 
tive notice,  not  actual  notice,  and  that  perhaps 
actual  notice  was  necessary;  but  Hall  v.  Hall, 
DatMon  y.  Orate,  and  Cain  y.  Ooi,  29  W.  Va. 
258,  and  28  W.  Va.  618,  reject  this  thought, 
also  10  Am.  &  Eng.  £nc.  Law,  p.  247.     Ejfln- 
get  v.  HM,  81  Va.  94,  holds  constructive  no- 
tice tantamount  to  actual  notice,  but  holds 
that  purchasers  at  judicial  sales  may  well  pre- 
sume everything  rightly  done,  but  that  pur- 
chasers in  pai$  must  examine  the  chain  of  title. 
This  exception  as  to  Judicial  sales  I  doubt. 
Our  case  of  HaU  v.  Hall,  80  W.  Va.  779.  is 
contra.    The  very  record  of  the  case  in  which 
the  sale  was  made  and  Hickman's  will  spoke 
the  rights  of  plaintiffa    If  a  man's  deed  tells 
him  of  another's  right,  why  may  we  not  say 
so  when  the  record  giving  him  title  tells  him 
of  it?    To  say  otherwise  is  to  say  that  a  pur- 
chaser at  a  conn  sale  may  shut  his  eves  to  the 
contents  of  the  record,  which  would  notify 
him  of  another's  right,  make  improvements, 
and  then  take  away  that  other's  rights,  though 
by  the  sale  he  derived  no  title  to  such  other's 
rights;  the  suit  thus  operating  to  do  indirectly 
what  it  does  not  do  directly.    If  Jones,  by  mis- 
take of  law,  was  led  to  believe  that  the  court 
sale  conferred  good  title,  that  will  not  serve 
him.    Opinion  in  HaU  v.  Hall,  80  W.  Va  785; 
Harper  y.   Price,  17  W.  Va.  528;  10  Am.  & 
Eoff.  Enc.  Law,  p.  248,  note. 

But  there  are  other  considerations.  We  are 
in  a  court  of  equity,  which  often  departs  from 
dry  legal  rules  in  the  interest  of  substantial, 
even-handed  justice.  It  does  not  seem  that 
there  is  any  inflexible,  iron-clad  rule  in  equity 
in  this  matter,  unless  our  statute  imposes  it. 
This  is  not  the  case  of  a  suit  to  impose  upon 
the  co-owner  a  personal  liability,  or  a  liability 
OD  bis  land,  for  improvements,  nor  to  continue 
io  possession  till  future  profits  shall  reimburse 
them;  but  it  is  a  case  where  the  plaintiffs  ask 
ftQ  account  to  charge  Jones  with  rents  and 
profits,  and  he  seeks  to  set  off  improvements, 
xea,  more,  it  is  a  case  where  the  plaintiffs 
wk  to  receive  the  benefit  of  the  property  in 
it8  improved  condition, — to  have  the  l)enefit 
of  those  improvements;  that  is,  they  ask  pay 
for  oil  flowing  Hirough  these  very  wells,  with- 
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out  which  wells  there  would  not  be  a  gallon 
of  oil  for  them  or  for  Jones.  The  law  is  well 
settled  that  in  account  of  rents  and  profits  you 
must  charge  the  part^  for  the  property  in  its 
condition  oefore  his  improvements,  and  not 
with  the  proflts  of  his  improvements  (page  789, 
80  W.  Va.;  Preem.  Coten.  §262;  Code,  chap. 
91,  §  2;  Moore  v.  Ligon,  80  W.  Va,  155;  White 
V.  Stuart,  76  Va.  566:  Btirlp  v.  Friend,  16 
Gratt.  21,  78  Am.  Dec.  649;  Fiehaek  y.  Ball, 
34  W.  Va.  644).  This  is  a  strong  factor  in  the 
solution  of  this  question.  The  plaintiffs  de- 
mand their  oil,  solely  the  fruit  of  the  pluck 
and  courage  and  energy  of  Jones,  in  hazardous 
enterprises,  which  might  have  involved  him  in 
ruin.  They  came  into  a  court  of  equity,  asking 
that  we  accord  them  their  legal  rights,  and  they 
are  given  unto  them,  but  it  is  an  adage  there 
that  he  who  asks  equity  must  himself  do  equity. 
He  cannot,  in  every  instance,  eat  the  fruitage 
without  sharing  in  the  burden  of  the  plaintiff. 
I  repeat  that  no  immovable  rule  binds  a  court 
of  equity  in  this  matter.  Freeman's  Coten- 
ancy &  Partition  (§  279)  says:  "Improve- 
ments made  by  one  cotenant  independent  of 
any  agreement  so  to  do,  may  sometimes  be 
proper  matter  to  be  considered  in  taking  an  ac>- 
count  but,  under  what  circumstances  and  to 
what  extent,  improvements  may  be  considered 
in  taking  an  account  between  coteoants,  can- 
not be  stated  with  desirable  precision.  It  is 
probable,  however,  that  they  will  not  l)emade 
a  subject  of  compensation,  unless  they  are  of 
a  usual  character  and  are  necessary  for  the  or- 
dinary and  economical  use  of  the  property." 
There  is  a  difference  between  the  case  where 
the  party  making  improvements  seeks,  as  an 
actor  or  plaintiff,  to  set  up  a  debt  against  the 
CO  owner  or  his  land  for  improvements,  and 
one  where  the  co-owner  calls  on  the  other  to 
account  for  rents  and  proflts;  for  in  the  former 
case,  generally,  the  party  will  fail,  and  in  the 
latter,  if  the  party  has  acted  in  good  faith,  he 
will  he  allowed  to  set  off  improvements.  See 
opinion  in  EHflnger  v.  HaU,  81  Va,  Wi;  8  Pom. 
£q.  Jur.  §  1241.  There  is  some  authority  that 
where  one  has  in  good  faith  put  improvements- 
on  land  he  may,  by  a  suit  of  his  own,  charge 
the  land.  Bright  y.  Bo^,  1  Story,  478.  But 
unless  there  was  an  agreement  or  circumstan- 
ces tantamount,  or  fraud,  I  would  doubt  this. 
Clearly,  a  consent  to  such  improvement  binds 
the  party,  and  creates  a  lien  on  the  land  and 
a  personal  obligation.  Houston  v.  MeCluney, 
8  W.Va.  185.  (It  is  proper  to  remark  that  de- 
fendants claiming  Improvements  under  chap- 
ter 91,  Code,  may  recover  beyond  rents  and 
proflts.  if  in  good  faith  claimants.)  I  repeat 
that  this  suit  is  to  charge  Jones  with  rents  and 
proflts.  and  it  is  not  inconsistent  to  nllow  him 
as  a  set-off  expenses  of  production,  including, 
not  merely  handling  the  oil,  but  the  cost  of  Inur- 
ing productive  wells,  under  the  particular  cir- 
cumstances of  the  case,  namely,  that  by  reason 
of  the  energy  and  risk  of  Jones  he  developed 
this  hitherto  Tsortbless  land  into  an  oil  field  of 
almost  amazing  wealth,  yielding  far  beyond  the 
cost  of  development,  and  leaving  to  go  to  the 
plaintiffs  large  returns.  If  we  give  tfones  his 
expenditures,  still  a  larger  amount  go  to  the 
plaintiffs:  otherwise  Jones  loses  them,  and  this 
would  violate  a  rule  of  equity  which,  trans- 
lated from  the  Latin,  says  that  "by  the  natural 
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law  it  is  DOt  right  that  anyone  should  grow 
rich  by  the  detriment  and  injury  of  another." 
Much  authority  can  be  shown  to  support  this 
doctrine  in  aadition  to  that  given  above. 
Story,  Eq.  Jur.  §  1236,  note;  Corcoran  v.  Cor- 
coran,  119  Ind.  138,  4L.  R.  A.  742;  Stewart  v. 
Stewart,  90  Wis.  516;  11  Am.  &  £ng.  Enc. 
Law,  p.  1107.  But  for  Jones,  acts,  this  oil 
would  not  have  been  produced,  so  far  as  we 
can  see;  but  for  him  perhaps  this  oil  now  en- 
riching the  plaintiffs  would  have  been  lost  to 
them  by  bein^  drained  off  by  wells  on  adjoin- 
ing lands.  Under  these  circumstances,  equity 
cannot  be  blind  to  the  argument <that  Jones' 
acts  have  been  to  the  plaintiffs  a  blessing,  not 
even  in  disguise,  but  plain  and  apparent.  We 
cannot  be  deaf  to  the  argument  that  the  labor, 
enterprise,  and  business  ability  of  this  man, 
though  technically  in  the  wrong,  appeal  to  a 
court  of  equity  with  strong  call  for  liberality 
so  far  as  to  repay  him  by  set  off  all  outlay  in 
producing  oil,  including  cost  of  productive 
wells,  and  we  resolve  any  doubt  by  so  holding. 
A  debt  for  such  improvement  could  not  be 
made  against  the  plaintiffs,  nor  would  we  say 
that  all  their  oil  could  be  thus  absorbed;  but 
^ere  is  a  large  surplus. 

In  conclusion  I  must  not  omit  to  say  that 
our  holding  in  allowing  costs  of  wells  is  forli- 
.fied  by  the  precedent  of  Ruffner  v.  Lewu,  7 
Leigh,  720,  80  Am.  Dec.  513,  where  parties 
holding  adversely  to  the  plaintiff  were  treated 
as  tenaots  in  common  with  them,  and  as  they 
had  bored  wells,  and  discovered  and  produced 
:8alt  water,  were  allowed  improvements,  includ- 
ing cost  of  wells,  as  set-offs  against  rents  and 
profits,  and  even  for  abortive  wells,  the  court 
■saying:  *'The  plaintiffs,  if  they  will  have  ad- 
vantage from  their  successes,  must  be  content 
to  share  in  their  disappointments  and  failures. 
He  who  takes  the  profit  must  share  the  bur- 
den." True,  in  that  case,  the  court  found  that 
the  parties  acted  under  fair  belief  of  good  title, 
«o  that  their  good  faith  could  not  be  doubted. 
Here,  under  cases  above  cited,  we  cannot  find 
that  Jones  is  unaffected  by  notice  of  the  plain- 
tiffs* right;  but  for  which  I  should  not,  for  a 
moment,  entertain  any  hesitancy  in  allowing 
him  costs  of  wells.  1  have  above  treated  the 
wells  as  if  permanent  improvements.  Per- 
haps they  are  not  to  be  so  treated,  but  rather 
as  a  part  of  the  cost  of  production,  like  a  tank 
for  keeping  the  oil  when  produced.    An  al- 


lowable improvement  must  be  that  which  adds 
to— enhances  the  value  of— the  land  perma- 
nently for  general  uses;  but  a  well  or  derrick 
adds  nothing  permanently,  at  least  for  general 
use,  and  usable  only  for  producing  oil,— ibe 
mere  means  or  instrument  of  production.  If 
this  be  so,  there  is  less  question  about  allowing 
their  cost  as  but  an  item  in  the  cost  of  produc- 
tion, though  I  have  discussed  the  subject  un- 
der the  law  relating  to  improvements.  Treat- 
ing cost  of  productive  wells  as  cost  of  pro- 
duction of  oil,  we  mav  say  that,  though  Jones 
had  notice  of  plaintiffs'  right,  yet  he  should  bo 
charged  with  net  rents  and  profits,  not  gros», 
— with  what  he  actually  received, — otherwise 
equity  inflicts  a  penalty.  As  an  abortive  well 
neither  enhances  the  value,  nor  yields  anytbio^ 
to  the  true  owner,  he  ought  not  to  be  charged 
with  its  costs.  I  confess  that,  under  our  statp 
ute  and  decisions,  I  have  hesitancy  in  this  hold- 
ing; but  other  members  of  the  court  do  not, 
and  feeling  that  Jones,  under  the  circumstsn- 
ces,  has  strong  claims  to  such  allowance,  I  coo- 
cur  with  other  members  in  so  holding.  But 
the  law  ought  to  be  clearly  and  accurately  un- 
derstood in  so  important  a  matter,  and  I  want 
to  state  for  myself  what  I  understand  to  be  the 
law,  under  our  statute  and  deci-ions.  An 
ejected  defendant  who  made  permanent  im- 
provements valuable  to  the  estate,  not  when  be 
merely  believed  his  title  good,  but  when  there 
was  reason  to  believe  it  good,  may  by  filing  his 
claims  under  §  83,  chap.  90.  and  §  1,  chap.  91. 
Code  1891,  not  only  set  off  the  value  of  suck 
improvements  against  rents  and  profits,  but  re- 
cover any  balance  by  which  their  value  may 
exceed  rents  and  profits;  but  if,  when  the  im- 
provements were  made,  there  was  not  reason 
to  believe  the  title  good,  he  cannot  even  set 
them  off  against  rents  and  profits;  and  notice 
either  actual  or  constructive,  of  the  defect  of 
the  improver's  title  and  of  the  rights  of  others 
will  preclude  allowance  for  such  improve- 
ments. He  is  precluded  because  he  acts  in  bad 
faith  or  negligence,  and  cannot  take  away  even 
the  rents  and  profits  of  another  by  Improve- 
ments the  latter  did  not  sanction,  which  by  the 
common  law  became  part  of  the  land  and  be- 
longed to  the  true  owner,  no  matter  how  they 
came  there,  and  which  the  statute  allowed  only 
to  one  legally  without  blame.  The  wrong- 
doer is  not  given  the  bent-fit  of  bis  wrong. 
Beversed  and  remanded. 
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CRESCENT     CITY     RAILROAD 

PANT,   Appt, 

(49  La.  Ann.  L'UQ.) 


COM- 


^1.    A  pedestrian  in  the  nif^ht-time,  who 
■nddenly  leaves    the  path  on  grounds 

^Headnotes  by  Brbaitx.  J. 


identified  as  the  neutral  (rrounds,  and  emsses  or 
attempts  to  croes  Immediately  Id  front  of  a 
street  car  moved  by  electricity,  is  imprudent. 

2.  The  rule  that  one,  before  attempCiBjr 
to  cross  the  tra<sk,  should  ^'stop,  look,  ana 
llsten.^^  applies  to  a  street  railway  moved  by  eleo- 
tricity.  The  approachioflr  car  must  hare  been 
visible,  and  the  noise  beard  by  anyone  near,  look- 
ing, and  listen  in  fir. 

8.  The  attempted  crossinii^  was  the 
matter  of  a  moment,  rendering  it  imposi- 


NoTS.— As  to  negligence  of  person  crossinflr 
street- car  track,  see  also  Newark  Pass.  R.  Co.  v. 
Bioch  (N.  J.)  22  L.  U.  A.  374;  Cincinnati  Street 
R.  Co.  V.  Snell  (Ohio)  82  L.  B.  A.  276;  Consolidated 

88  L.  R.  A. 


Traction  Co.  v.  Scott  (N.  J*.)  33  U  ft  A.  12S;  BaHi- 
more  Traction  Co.  v.  Helms  (Md.)  85  L.  R.  A.  2U( 
and  Johnson  v.  8u  Paul  City  R.  Co.  (Miim.)  SB  U IL 
A«588. 


See  al30  45  L.  R.  A.  671. 
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ble  to  stop  the  car  in  time  to  prevent  tbe  aoci- 
dent.  Held,  whenever  the  plaintiff*8  case  shows 
any  want  of  ordinary  care,  hia  right  to  recover  is 
thereby  destroyed. 

{WatktnB^  J.,  diBaenting,) 

(April  UB,  1897.) 

APPEAL  by  defendant  from  a  judement  of 
tbe  Civil  District  Court  for  the  Parish  of 
Orleans  In  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  intestate.  iRe- 
versed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  F&rrar*  Joiuks*  A  Kmtt- 
flchnitt,  for  appellant: 

It  is  gross  negligence  for  one  to  walk  or  step 
upon  tbe  track  of  an  electric  railway  directly  in 
tbe  path  of  an  advancing  car;  more  especially 
so  on  a  dark  night,  and  in  tbe  middle  of  a 
block. 

On  approaching  a  street  crossing  of  a  rail- 
way track,  it  is  the  duty  of  a  traveler  to  exer- 
cise his  senses  of  sight  and  bearing  and  to  look 
and  listen  for  an  approaching  train;  bis  failure 
60  to  do  Is  negligeoce.  which,  in  case  of  col- 
lision, will  prevent  bis  recovery  of  damages 
for  injuries  sustained. 

Sehulte  v.  Heto  Orleans  City  dh  Lake  R.  Co.  44 
La.  Ann.  510;  Herlisehy,  LovistiUe,  N,  0.  dt  T. 
R.  Co.  44  La.  Ann.  280;  Smith  v.  Crescent  City^ 
R.  Go,  47  La.  Ann.  838;  Scfiexnaydre  v.  Texas  d 
P,  R.  Co,  46  La.  Ann.  248. 

Ordinarily  the  fact  that  tbe  train  neglected 
to  make  statutory  and  customary  warnings 
does  not  relieve  a  person  approacbiog  an  open 
crossing  from  the  duty  of  lookout  on  approach- 
ing tbe  road. 

Artz  V.  Chicago,  R.  I.  d  R  R.  Co.  84  Iowa,  160; 
Chicago,  R,  L  db  P.  R,  Co.  v.  Houston,  95  U. 
8.  697,  24  L.  ed.  542;  Harlan  v.  St.  Louis,  K. 
0.  <fi  N.  R.  Co.  64  Mo  480;  Hatens  v.  Erie  R. 
Co.  41  N.  Y.  296:  Hinckley  v.  Cape  Cod  R.  Co. 
120  Mass.  267;  Toledo,  P.  dbW.  R.  Co.  v.  Riley, 
47  III.  514:  Oalena  di  C.  U,  R.  Co,  v.  DiU,  22 
III.  264;  Philadelphia  d  R.  R.  Co.  v.  Boyer, 
97  Pa.  91;  Pennsylvania  R.  Co.  v.  Righter,  42 
N.  J.  L.  180. 

While  railroads  are  held  to  strict  observance 
of  all  precautions  necessary  for  the  protection 
of  the  public  in  crossing  tbe  crowded  streets  of 
cities,  there  is  also  an  obligation  on  the  part 
of  the  public  to  be  vigilant  and  attentive  when 
passing  such  crossings. 

White  V.  Vicksburg,  8.  d  P.  R.  Co.  42  La. 
Add.  991.  Also  see  Grethen  v.  Chicago,  M.  d 
St.  P.  R,Co,  22  Fed.  Rep.  609;  Setioon  Y.Texas 
d  P.  R,  Co.  48  La.  Ann.  807;  McLaughlin  v. 
^ew  Orleans  d  C,  R.  Co.  48  La.  Ann.  28;  Sni- 
^er  V.  New  Orleans  d  C.  R.  Co.  48  La.  Ann.  1. 

Anvooe  crossing  a  railroad  track  is  bound  to 
use  bis  senses— to  look  and  to  listen— before 
^e  may  prudently  venture  across. 

Murray  V.  Pontdiartrain  R  Co.  81  La.  Ann. 
<92\  Childs  V.  Ifew  Orleans  City  A  O?.  88  La. 
Add.  167. 

The  motorman  swears  positively  that  be 
'•ng  his  gong,  and  "aflSrmative  testimony  out- 
^eigbs  that  of  tbe  witnesses  who,  it  may  well 
oe  said,  did  not  bear." 

Blackwell  v.  St.  Louis,  I.  M.  d  8.  R.  Co.  47 
La.  Add.  271. 

88L.KA. 


Mr.  Joseph  N.  Wolfson,  for  appel- 
lee: 

Tbe  liability  exists  if  there  is  any  failure  on 
tbe  part  of  the  railroad  employees  to  use  proper 
care  for  avoiding  tbe  accident  after  the  person 
is  discovered  on  the  track,  or  if  that  discovery^ 
by  using  proper  care,  would  have  been  made 
and  tbe  calamity  averted. 

McGuire  V.  Vickuburg,  S.  d  P.  R.  Co.  46  La. 
Ann.  1552;  1  Thomp.  Neg.  p.  449. 

A  driver  can  only  be  justly  charged  with 
neglieence  when  be  fails  to  observe  something 
that  be  ought  to  see,  and  would  see  with  ordi- 
nary vigilance. 

Hearn  v.  St.  diaries  Street  R.  Co.  84  La. 
Ann.  161;  GallaJier  v.  Crescent  City  R.  Co.  87 
La.  Aon.  291. 

Railroad  companies  are  held  to  tbe  greatest 
care  and  diligence,  both  in  regard  to  tbe  ma- 
chinery and  equipments  of  the  road,  and  tbe 
conduct  and  acts  of  tbeir  ofQcers,  agents,  and 
employees. 

Hanson  v.  Mansfield  R.  d  Transp.  Co.  38  La. 
Ann.  114,  58  Am.  Rep.  162. 

It  is  negligence  to  omit  any  reasonable  duty 
necessary  for  tbe  safety  of  tbe  public,  particu- 
larly at  crossings  where  there  are  frequent  pas- 
sage  and  traffic. 

Curley  v.  Jllinois  C.  R,  Co.  40  La.  Ann.  816; 
White  V.  VicAsburg,  S.  d  P.  R.  Co.  42  La.  Ann. 
994. 

Where  the  neglieence  of  tbe  defendant 
greatly  multiplies  the  chances  of  accident  to 
tbe  plaintiff,  and  is  of  a  character  naturally 
leading  to  its  occurence,  the  mere  possibility 
that  it  might  have  happened  without  the  negli- 
gence is  not  sufficient  to  bn  ak  tbe  chain  of 
cause  and  effect  between  tbe  negligence  and 
tbe  injury. 

Reynolds  ▼.  Texas  d  P.  R.  Co.  87  La.  Ann. 
698. 

It  is  tbe  duty  of  tbe  drivers  of  cars,  not  only 
to  see  that  tbe  railroad  track  is  clear,  but  also 
to  exercise  a  constant  watchfulness  for  persons 
who  may  be  approaching  tbe  track. 

1  Thomp.  Neg.  p.  898;  Barnes  v.  8/trevepori 
City  R.  Co,  47  La.  Ann.  1223;  WashingP^n 
dQ.R.  Co.  V.  Gladmon,  82  U.  8.  15  Wall.  408^ 
21  L.  ed.  114. 

The  dutv  of  looking  and  listening  before 
crossino:  railroad  tracks  imposed  on  citizens  is 
attended  by  the  correlative  duty  on  the  part  of 
those  in  charge  of  railroad  cars  to  keep  careful 
watch  and  exercise  tbe  greatest  care  to  avoid 
injuring  others,  and  even  tbe  grossest  contrib* 
utory  negligence  on  tbe  part  of  tbe  persons  in- 
jured will  not  defeat  bis  act  ion  *'if,  with  proper 
care,  their  employees  in  charge  of  tbe  train  can 
avoid  the  injury  and  fail  in  that  care." 

McGuire  v.  Vicksburg,  S.  d  P.  R.  a>.46La. 
Ann.  1552;  1  Thomp.  Neg.  p.  449. 

Railroad  companies  are  bound  to  keep  m 
proper  and  vigilant  lookout  and  to  exercise  m 
constant  watchfulness  for  persons  upon  their 
track,  or  who  may  be  approaching  the  track,, 
particularly  at  crossings  where  there  are  fre^ 
quent  traMc  and  passage;  and  if  they  fail  io 
such  lookout  and  watchfulness  it  is  gross  neg- 
ligence. 

Hanson  v.  Mansfield  R.  d  Transp.  Co.  88  La. 
Ann.  114;  Curley  v.  Illinois  C.  H.  Co,  40  La. 
Aon.  810:  White  v.  Vicksburg,  S.  d  P.  R.  Co. 
42  La.  Ann.  9jj4;  Barnes  ▼.  Sfirewport  Cit$f 
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B,  Co.  47  La.  Ann.  1224;  Waihington  db  O.  B. 
Co.  V.  Qladmon,  82  U.  S.  15  Wall.  405,  21  L. 
ed.  114. 

Even  if  plaintiff  was  a  trespasser  on  defend- 
ant's track,  defendant  was  not  relieved  from 
liability,  if  be  was  injured  by  reason  of  its 
culpable  ignorance  of  his  dangerous  situation, 
or  negligence  in  any  other  particular. 

MitcheU  y.  Boston  dM.RCo.  (N.  H.)  84  Atl. 
674:  Cahill  v.  Chicago,  M.  A  St.  P.  B.  Co.i»  U. 
S.  App.  85.  74  Fed.  Rep.  286.  20  C.  C.  A.  184. 

One  who  used  a  footpath  over  a  railroad, 
which  has  been  long  used  as  a  walkway  by  him 
and  other  occupants  of  adjoining  lots,  with  the 
knowledge  but  without  the  objection, of  the  rail- 
way company,  is  a  licensee,  and  is  not  wrong- 
fully on  said  path. 

Norfolk  Jb  W.  B.  Co.  v.  DeBoard,  91  Va.  700, 
29  L.  R.  A.  826;  Both  y.  Union  Depot  Co.  18 
Wash.  625,  81  L.  R  A.  865;  Kreis  y.  Missouri 
P.  B.  Co.  181  Mo.  588;  International  A  Q.  N. 
B.  Co.  V.  Tabor,  12  Tex.  Civ.  App.  288;  Cen- 
tral B.  db  Bkg.  Co.  v.  Vavghan,  98  Ala.  209; 
Texas  A  P.  B.  Co.  v.  Watkins  (Tex.  Civ.  App.) 
26  S.  W.  760;  Johnson  v.  f^ke  Superior  Ter- 
minal db  Tranter  Co.  86  Wis.  64. 

On  petition  for  rehearing. 

Failure  of  a  person  to  look  and  listen  before 
crossing  the  tracks  of  an  electric  railway  in  a 
public  street  where  the  cars  have  not  an  exclu- 
sive right  of  way  is  not  negligence  as  matter  of 
law. 

Benjamins.  Holyoke  Street  B.  Co.  160  Mass. 
8;  Creamer  v.  West  End  Street  B.  Co.  156  Mass. 
S20,  16  L.  R.  A.  490;  Rdblnns  y.  J^ringfieid 
Street  B.  Co.  166  Mass.  80. 

The  ri^ht  of  street  cars  to  precedence  must 
be  exercised  with  due  regard  and  proper  pre- 
cautions for  the  rights  of  others,  and  the  fact 
that  it  has  a  orescnbed  route  does  not  alter  the 
duty  of  the  aefendant  to  the  public  who  have 
a  right  to  travel  upon  its  tracks  until  met  or 
overtaken  by  its  cars. 

Rascfier  y.  East  Detroit  A  0.  P.  B.  Co.  90 
Hich.  418. 

A  person  in  charge  of  a  car  is  required  to 
check  his  Speed  upon  seeing  a  person  or  vehicle 
on  the  track,  and  in  dangerous  proximity,  or 
who  is  about  to  enter  thereon. 

Birkett  v.  Knickerbocker  Ice  Co.  110  N.  T. 
604;  Buhrens  v.  Dry  Dock,  E.  B.  4b  B.  B.  Co. 
68  Hun,  571 ;  Huerzeler  ▼.  Central  C.  T.  B.  Co. 
1  Misc.  186. 

Ordinary  care  does  not  exclude  the  idea  of 
all  negligence,  however  slight 

Calumet  Iron  dt  S.  Co.  v.  Martin,  116  IlL 
858. 

There  is  a  difference  between  steam  railroads 
and  street  railways  in  regard  to  the  right  of 
crossing  track— for  in  regard  to  the  latter  it  has 
been  repeatedly  held  that  a  pedestrian  has  the 
right  to  walk  on  any  portion  of  a  track,  to  cross 
the  same  at  any  point, and  those  in  charge  of  ve- 
hicles must  use  due  care  to  prevent  a  collision. 

Moebus  y.  Herrmann,  108  N.  Y.  849;  Mc- 
Clain  y.  Brooklyn  City  B.  Co.  116  N.  Y.  459; 
Philadelphia  City  Pass.  R  Co.  v.  Benriee,  92 
Pa.  481, 87  Am.  Rep.  6£9:  Meyer  v.  LindeU,  6 
Mo.  App.  27;  Baker  v.  Eighth  Ate.  R  Co.  62 
Hun,  89;  Eekensberger  v.  Amend,  10  Misc.  145. 

It  is  negligence  for  an  electric  street  car  com- 
pany to  run  a  car  along  a  narrow  and  unlighted 
alley  on  a  dark  night  so  fast  that  it  cannot  be 
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stopped  within  the  distance  ooyered  by  ill  own 
headlight. 

Oamore  v.  Federal  Street  dh  P.  VMeg  Pm. 
R  Co.  168  Pa«  81. 

When  street  cars  are  propelled  by  agencies 
capable  of  attaining  a  speed  of  10  or  12  miles 
per  hour  it  is  the  duty  of  the  gripman,  nolooly 
to  see  that  the  track  is  clear,  but  also  to  exerdae 
a  constant  watchfulness  for  persons  who  may 
be  approaching  the  track. 

Muncie  Street  R  Co,  y.  Maynard^  5  Ind. 
App.  872. 

The  degree  of  care  is  not  required  of  persons 
passing  along  or  crossing  a  street  railway  that 
is  required  oi  those  crossing  or  walking  along 
the  tracks  of  ordinary  railroads. 

Muncie  Street  R  Co,  v.  Mdynard,  6  Ind. 
App.  872:  2  Am.  &  Eng.  Enc.  Law.  Carriers, 

S.  780;  Mulvaney  ▼.  Brooklyn  City  R  Co.  1 
[isc.  426;  Baltimore  Traction  Co.  y.  WaUaee, 
77  Md.  436. 

It  is  not  negligence  to  fail  to  look  when  the 
situation  and  surrounding  circumstiincea  were 
such  that  a  person  of  ordinary  prudence  could 
not  have  looked. 

Pyne  v.  Broadway  dh  8.  Ave,  B.  Co.  46N.Y. 
S.  R.  662:  Moavs  v.  Herrmann,  108  N.  Y.  849; 
Koch  y.  St.  Paul  City  B.  Co.  45  Minn.  407. 

The '  proposition,   too,  is  totally  untenable 

that  the  motorman  of  a  street  car  has  a  right, 

when  in  a  case  like  this  he  admits  that  be  saw 

»the  deceased  was  in  danger,  to  presume  that 

he  could  get  out  of  the  way. 

OoUagher  y.  Coney  Island  db  B.  RCa.M^. 
Y.  S.  R.  746;  BendY.  Chicago  We8tDi9.RCo. 
8  111.  App.  517;  Liddy  v.  St.  Louis  R  Go.  40 
Mo.  506;  Byberg  y.  Portland  Cable  B.  Co.  23 
Or,  224;  Northern  P.  R  Co.  y.  Herbert.  116U. 
S.  642,  29  L.  ed.  765;  SuUivan  y.  Vieksburg,  8. 
db  P.  B.  Co.  89  La.  Ann.  800;  QaUaher  v. 
Crescent  City  B.  Co.  87  La.  Ann.  288;  The 
Max  Morris  ▼.  Cwrry,  187  U.  8.  1,  84  L.  ed. 
586. 

Contributory  negligence  ia  no  bar  to  recovery 
when  defendant  was  guilty  of  gross  wanton 
reck  lessness 

Christian  v.  Illinois  C.  R  Co.  (Miss.)  12  So. 
710;  McDonald  y.  International  dbO.N.R  Co. 
(Tex.  Civ.  App.)  21  S.  W.  774;  HaU  y.  Ogden 
City  Street  R  Co.  18  UUh,  248. 

Street-railway  companies  bave  do  superior 
or  predominant  right  to  the  use  of  the  high- 
ways in  which  their  cars  run,  over  the  rights 
of  other  persona  passing  on  foot  or  with 
vehicles,  except  that,  because  of  the  inability 
of  their  cars  to  deviate  from  their  track,  other 
passers  must  ^ive  them  the  right  to  pass  when 
occasion  requires. 

If  a  motorman  running  a  trolley  car  on  a 
highway  in  the  day  time  perceives  a  person 
passing  along  on  foot  upon  or  closely  beside 
the  track,  and  apparently  heedless  of  signals, 
and  the  motorman  can  arrest  the  movement 
of  the  car  before  striking  the  man,  his  failure 
to  do  so  is  evidence  of  negligence  which  must 
be  submitted  to  the  Jury. 

BntteUi  y.  Jersey  OUy  H.dbR  Electric ROo. 
69  K.  J.  L.  802. 

BreanZf  J.»  delivered  the  opinion  of  the 
court: 

Plaintiff,  tutrix  of  her  minor  children,  and 
personally,    brought   this    suit    for  $10,000 
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Samara  caused  by  the   asserted  negligeDce 
-of  defendant's  agents  and  employees,  which 
resulted,  she  avers,  in  the  death  of  her  hus- 
band, father  of  her  children.     The  defend- 
ant corporation  was  the  owner  of  a  line  of 
atreet  railways  running  through  Louisiana  ave- 
Due.    She  alleges  that  her  late  husband  was 
grassing  the  public  street,  about  10  o'clock  at 
nlgbt,  near  his  residence,  fronting  on  the  ave- 
cue,   between  Franklin    and  Liberty  streets, 
'When  one  of  defendant's  electric  cars  negli- 
gently and  carelessly  ran  over  her  husband,  in- 
flicting injuries  causing  death  a  few  minutes 
after  the  accident;  that  her  late  husband  was 
lawfully  on  the  street,  and  was  at  the  time  duly 
careful.    The  defendant  pleads  the  general  de- 
nial, and  avers  that  the  plaintiff's  husband  lost 
bis  life  by  his  own  carelessness  and  reckless- 
neaa,  and  that,  if  there  was  negligence  on  its 
part,  there  was  contributory  negligence  on  the 
fnirt  of  plaintiff's  husband.    From  a  descrip- 
tion of  the  place  of  record,  it  is  shown  that  the 
defendant  company  has  a  double  track  on  Louisi- 
ana avenue, — one  track  for  the  car  running 
<iown  on  the  lower  side  of  the  avenue,  between 
Baronne  and  Freret  streets,  and  the  other  track 
lor  the  cars  going  up  to  Carroll  ton  on  the  up- 
per side  of  the  neutral  ground  between  Dry- 
adea  and  Howard  streets.    Between  the  two 
tracks  there  is  a  steam  railroad  track  of  the  Il- 
linois Central  Railroad.     In  the  front  of  the 
cottage  occupied  by  plaintiff  and  her  late  hus- 
band, he  had  raised  the  banquette,  and  laid  a 
plank  walk  from  the  banquette  to  the  neutral 
ground.    There  was  no  passable  banquette  on 
cither  side  in  front  of  this  lot,  and  he  and  his 
family    for  more  than    three  years   used  the 
plank  walk  and  neutral  ground  for  ingress  and 
egress;  for  the  ground  where  there  should  have 
been  a  banquette  was  low  and  muddy,  the  gut- 
ters wide  and  deep,  and  walking  was  prac- 
tically impossible.    There  was  a  path  between 
the  Illinois  Central  trsck  and  the  track  of  the 
defendant  coTrpany,  well  known  (it  is  asserted 
by  the  plaintiff;  bv  the  employees  of  the  defend- 
ant company,  where  people  were  frequently 
•een  walking.    On  the  night  of  the  accident 
the  deceased,  a  few  minutes  prior  to  the  ac- 
cident, was  standing  on  the  Illinois  Central 
Railroad   track,  and  conversing  with  an  ac- 
quaintance.     Leaving   his   acquaintance,  he 
walked  in  the  direction  of  his  house,  which 
was   about   half  a    block  away  from   where 
Ihey  were  standing.     His  home  was  on   the 
lower  side  of  the  track.     He  was   going   in 
the  same  direction  that  the   car  was  going. 
The   acquaintance  with  whom  he  was   con- 
yersing  walked  away  in  an  opposite  direction, 
and  met  the  alleged  offending  car,  running, 
be  says,  at  a  rapid  speed.    The  noise  of  the 
car  stopping,   because  of  the  accident,  a  short 
distance  from  where  it  had   passed  him,  at- 
tracted  his  attention.    He   walked   back   to 
the  place  of  the  accident.    His   back  at  the 
moment  of  the  collision  was  turned  to  the  car. 
He  saw    nothing  of   the  accident.    He  says 
that   the   headlight  of  the  car,  as  it  passed 
bim,  was  dim.    No  alarm  bell  was  sounded. 
The  deceased  was  struck  by  the  car  when  he 
was  opposite  the  plank  walk  immediately  in 
front   of  his   house.    Evidently  he  had   left 
the  walk,  and  was  crossing  defendant's  track 
on  hia  way  to  the  plank  crossing  leading  to  his 
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gate,  when  he  was  struck.  The  car  ran 
about  40  feet  after  the  blow.  The  headlight 
was  broken;  also  the  fender.  Two  of  plain- 
tiff's witnesses  testify  that  there  was  no  ring- 
ing of  the  bell  prior  to  the  accident.  The 
motorman,  as  a  witness  for  the  defendant, 
testifies  that  he  could  see  that  the  deceased 
was  in  danger  from  where  he  was,  and  that 
he  sounded  the  gong  and  uttered  a  cry  to 
him;  that  he  (the  deceased)  stepped  immediately 
in  front  of  the  car,  to  his  right.  He  and  the 
conductor  testified  that  the  headlight  was  burn- 
ing brightly.  This  is  a  summarv  of  the  salient 
facts.  The  case  was  tried  before  the  court 
without  the  intervention  of  a  jury.  The  judg- 
ment was  for  plaintiff  in  the  sum  of  $10,000. 
The  defendant  has  appealed. 

Our  attention  is  directed  to  the  fact  that  the 
width  of  the  path  on  which  the  defendant  was 
walking  between  the  tracks  was  not  large, — 
only  about  7  feet.  The  car  must  have  been 
near  him  when  he  left  tbis  path  or  street  and 
stepped  in  front  of  the  car  to  go  over  to  the 
plank  walk  opposite  his  home.  Three  steps 
would  have  carried  him  across.  As  he  was 
struck  while  attempting  to  cross,  it  is,  in  our 
judgment,  evident  that  his  first  step  on  the 
track  must  have  been  made  when  the  car  was 
dangerously  near.  Witnesses  for  the  plaintiff 
saw  the  coming  car  at  some  distance.  The  noise 
made  by  the  running  car  was  clearly  beard  by 
witnesses  who  were  not  on  the  track  at  all .  The 
width  of  the  walk  was.  we  have  seen,  about  7 
feet.  We  assume  that  the  deceased  was  about 
the  center  of  the  walk  at  the  time  that  he 
turned  to  the  right  to  cross  the  track  of  the  de- 
fendant We  assume,  further,  tbut  four  steps 
was  the  distance  from  the  center  line  of  the 
walk  in  Question  to  the  center  line  of  defend- 
ant's track.  Upon  this  basis,  about  two  and  a 
half  steps  must  hava  been  the  distance  stepped 
from  the  center  line  of  the  walk  to  the  outer 
line  of  the  track  over  which  the  car  runs,  and 
one  and  a  half  steps  the  distance  between  the 
outer  line  of  the  car  to  the  center  line  of  the 
track.  From  the  fact  that  the  headlight  and 
the  fender  of  the  car  were  broken,  we  judge 
that  the  deceased  was  at  or  very  near  the  cen- 
ter line  of  the  railroad  track  when  he  waa 
struck.  At  the  moment  that  the  deceased 
crossed  the  outer  line  of  the  car,  the  car  must 
have  been  quite  near  to  him, — a  distance 
which  can  be  computed  with  some  degree  of 
accuracy  by  reference  to  the  tfuie  it  takes  to 
walk  over  a  space  in  length  of  about  one  and 
a  half  steps.  It  was  impossible,  it  is  evident, 
to  stop  the  car,  after  the  deceased  crossed  the 
outer  line.  In  time  to  prevent  the  accident.  The 
question  arises.  Was  it  prudent.  In  the  dark,  to 
attempt  to  cross?  Three  grounds  of  alleged 
negligence  urged  were  the  asserted  speed  of 
the  car,  the  dim  light,  and  failure  to  ring  the 
alarm.  The  evidence  upon  these  points  is  con- 
flicting between  the  witnesses  for  the  defend- 
ant and  those  for  the  plaintiff. 

The  issue  brings  uB  to  a  consideration  of  the 
rule  that  one  approaching  a  railway  crossing, 
or  attempting  at  any  place  to  cross  a  railroad 
track,  must  carefully  look  up  and  down  the 
track,  and  in  that  connection  we  must  deter- 
mine whether  it  applies  to  an  electric  street 
railway.  The  rule  itself  is  supported  by  a 
long  list  of  decision!.    Its  correctness  does  not 
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admit  of  any  qucfltion.  Wbeo  street  cars  ran 
•lowly,  and  could  be  stopped  witbio  a  diataoce 
of  a  few  feet,  tbe  rule  for  Ibe  pedestrian  to  ex- 
ercise bis  senses  of  sigbt  and  bearing,  and  to 
atop.  look,  and  listen,  did  not  apply  as  it  does  to 
tbe  electric  cars.  Even  in  tbe  case  of  borse 
cars  one  was  enjoined  to  be  careful  in  walking 
on  a  railroad  track,  or  in  attempting  to  cross 
it.  Greater  prudence  is  required  of  a  pedestrian 
wbo  crosses  a  railway  trnck  of  a  steam  or  elec- 
tric car  in  a  city.  It  is  bis  dutv  to  exercise  bis 
senses  of  sigbt  and  bearing.  'Tbe  evidence  of 
plaintiff's  witnesses  in  regard  to  tbe  speed  of 
tbe  car  is  in  general  terms.  No  attempt  was 
made  to  approximately  fix  tbe  rate  at  wbicb  it 
was  running  Granted  tbat  it  was  runniog 
with  speed;  tbat,  of  itself,  was  not  negligence, 
if  all  needful  care  was  exercised  by  tbe  com- 
pany. Tbe  dim  beadli^ht,  and  tbe  fact  tbat 
tbere  was  no  ringine  of  tbe  bell  at  a  place  not 
known  as  a  regular  public  crossing,  do  not  re- 
lieve tbe  pedestrian  oi  bis  obligation  to  exercise 
ordinary  care  to  avoid  an  injury.  Tbere  was 
ligbt,  altbougb  it  may  bave  been  dim.  Tbere 
must  bave  been  noise  made  by  tbe  moving  car 
very  near  tbe  place  of  tbe  accident.  One  wbo. 
In  tbe  nigbt-time,  witb  full  knowledge  tbat 
tbe  car  may  come  at  any  moment  bebind  bim, 
attempts  to  cross,  must  use  bis  senses  to  avoid 
an  accident.  In  a  recently  well  considered 
case  tbis  court  said:  "It  is  a  well  recognized 
rule  tbat  a  person,  before  attempting  to  cross 
tbe  track  of  a  steam  or  electric  car,  sbould  look 
to  ascertain  wbetber  prudently  tbe  crossing 
sbould  be  attempted."  Snider  v.  New  Orleans 
d  C.  R.  Co.  48  La.  Ann.  12.  Again,  in  tbe 
same  opinion,  wbicb  bas  a  direct  application 
to  tbe  case  before  us:  ''Tbe  motonnan  upon 
tbe  car  bad  no  reason  to  anticipate  tbat  plain- 
tiff would  attempt  to  cross  tbe  street  under  ex- 
isting conditions.  Plaintiff  knew  perfectly 
well  tbat  tbe  moving  car  was  bound  on  its 
regular  trip  up  to  a  point  above  tbat  street  on  a 
fixed  line,  and  must  tberefore  inevitably  cross 
tbe  patb  be  was  taking  as  be  moved  across." 
Tbis  case  bas  tbe  support  of  four  preceding 
decisions  of  tbis  court:  Schulte  v.  New  Or- 
letma  Ctty  A  L.  H,  Co,  44  La.  Ann.  510;  Her- 
lisc/i  V.  Lo'tisnille,  N,  0.  db  7\  R.  Co.  44  La. 
Ann.  2i0\  Smith  v.  Crescent  City  R.  Co.  47  La. 
Ann.  883;  Schexnaydre  v.  Tizas  dk  P,  R.  Co, 
46  La.  Ann.  248 

As  to  tbe  dim  ligbt,  failure  to  ring  tbe  bell, 
and  the  speed  of  tbe  car,  tbe  evidence  was  con- 
flicting. Tbe  car  was  not  witbout  ligbt.  It 
bad  tbe  ligbt  of  tbe  car  and  of  tbe  bead  ligbt. 
Tbe  very  sbort  distance  between  tbe  deceased 
and  tbe  car  rendered  it  impossible  to  ring  tbe 
bell  in  time  to  warn  bim  to  fzet  off  the  track. 
Tbe  car  was  an  ordinary  electric  car.  not  noise- 
less. It  was  plainly  beard  by  all  tbe  witnesses 
wbo  testified  upon  tbe  subject.  These  are  im- 
portant considerations,  wbicb  bave  received 
our  careful  attention.  Weighed  with  tbe  fact 
that  tbe  victim  of  tbe  sa^l  accident  suddenly 
turned  and  stepped  one  step  or  a  step  and  a 
half  from  a  safe  path  to  a  very  unsafe  place, 
we  bave  concluded  tbat  be  was  imprudent  to 
a  degree  which  renders  it  impossible,  under 
tbe  rule  heretofore  announced  by  tbis  court,  to 
allow  damages.  Tbis  court  ba<«  decided  that 
tbe  rule,  "stop,  look,  and  listen,"  applies  to  one 
attempting  to  cross  an  electric-car  track.   There 
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is  greater  reason  for  its  applicatifio  at  ni:^lit^ 
when  tbe  motorman  is  less  able,  in  tbe  dark- 
ncbS,  to  sed  persons  near  or  persons  crossins  or 
attempting  to  cross.  Nothing  of  record  sboi^s 
tbat  tbe  least  attempt  was  made  to  guild 
against  tbe  danirer  of  an  approaching  car  on  a 
track  over  which  cars  frequently  pass. 

It  is  therefore  ordered,  adjudged,  and  dctrffd 
that  the  judgment  appealed  from  is  annvltd, 
avoided,  and  rererstd.  It  is  further  decreed  th&t 
plaintiff's  demand  is  rejected. 

Watkins*  J.,  dissenting: 

Tbe  plaintiff  instituted  tbis  suit  in  her  own 
right  as  ihesurviviog  widow  of  Edward  Hoc!- 
zel,  and  also  in  tbe  capacity  of  natural  tutrix 
of  the  children  of  her  marriage  with  the  de- 
ceased, for  recovery  from  tbe  defendant  of  tbe 
sum  of  $10,C00  as  damages  occasioned  by  tbe 
death  of  her  said  husband  through  the  gro>» 
carelessness  and  n.egligence  of  its  agents  and 
servants,  depriving  them  of  a  support  aod 
maintenance.     The   defense   is   coniribntory 
negligence.    The  case  was  tried  by  the  juJge 
wbo  found  for  the  plaintiff  the  full  aniouot 
claimed,  and  the  defendant    appealed.    Tbe 
judge  a  quo  prepared  bis  reasons  for  judgment 
m  writing,  and  they  are  not  only  incorporHted 
in  tbe  transcript,  but  they  are  repnxluced  in 
the  brief  of  plaimiff's  counsel  in  exteuso;  and, 
as  the  salient  facts  are  brought  forward  io 
clear  and  concise  form,  I  have  taken  the  lib- 
erty of  making  tbe  following  extracts  there- 
from, namely:    "The  substantial  facts  are  as 
follows:    The  defendant  owns  and  operates  a 
line  of  electric  cars  in  tbis  city  known  as  tbe 
'Judab  Hart  Line.'    It  runs  from  Canal  street 
to  Carrol iton.     On  Louisiana  avenue  ii  bas  a 
double  track,— one  track  for  the  cars  goiQ(; 
down  on  tbe  lower  side  of  the  neutral  grcuod, 
in  tbe  center  of  Louisiana  avenue,  between 
Baronne  and  Freret  streets,  and  the  other  track 
for  the  cars  going  up  to  Carrollton  on  tbe  up- 
per side  of  the  neutral  ground,  between  Dry- 
ades   and    Howard    streets.    Between    these 
tracks  is  a  single  track  of  the  Illinois  Central 
Railroad,— a   s  earn    railroad.    Between  Ba- 
ronne and  Freret  and  between  Dryades  and 
Howard,  and  especially  on  the  lower  side  of 
Louisiana  avenue,  between  Franklin  and  Lib- 
erty streets,  tbere  are  no  banquettes.    This 
part  of  tbe  city  has  been  settled  in  the  past  five 
or  six  years.     When  a  building  was  erected 
tbe  owner  would  raise  the  banquette  in  front, 
and  lay  a  plank  walk  over  the  gutter,  aod 
across  tbe  street  to  tbe  neutral  ground.    To 
reach  their  homes,  all  the  residents  in  tbat 
neighborhood  were  in  the  habit  of  walking  on 
the  neutral  ground,  on  or  between  tbe  tracks, 
until  they  were  opposite  their  homes,  when 
they  would  cross  over  on  their  plank  walks. 
The  same  course  was  pursued  in  leaving  their 
homes.     They  were  compelled  to  adopt  this 
mode  and  custom  because  the  ground  where  a 
banquette   should    have  been  was  low  and 
muddy,  tbe  gutters  wide  and  deep,  and  walk- 
ing inconvenient,  if  not  practically  impos*^iWe. 
This  custom  was  well  known  to  the  emplovees 
of  the  railroad  company,  for  there  was  a  well- 
beaten  path  between  the  Illinois  Central  track 
and  tbe  track  of  tbe  defendant  company,  tbe 
plank  walks  were  visible,  and  people  were 
frequently  seen  walking  on  the  neutral  grouod^ 
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passing  np  and  down,  and  crossing  over  to 
their  uomes.  John  Hoelzel  lived  with  his 
familj  on  the  lower  side  of  Louisiana  avenue, 
between  Franklin  and  Liberty  streets,  about 
the  center  of  the  block,  in  a  small  cottage 
owned  by  him.  In  front  of  his  cottage  he  had 
raised  the  banquette,  and  laid  a  plank  walk 
from  the  banquette  to  the  neutral  ground  in 
the  manner  described.  Tbece  was  no  ban- 
quette on  either  side  of  him  to  the  corner  of 
either  Franklin  or  Liberty  streets.  There  was  a 
bad,  muddy  place  next  to  him,  towards  Frank- 
lin street,  and  the  weeds  were  very  high,  and 
he  and  his  family  were  compelled  to  use  the 
plank  walk  and  neutral  ground  for  ingress 
and  egress.  They  had  been  in  the  habit  of 
doing  so  for  three  years.  It  was  their  habit 
before  the  road  was  built  and  after.  On  the 
nij^ht  of  April  18,  1895,  John  Hoelzel  was  re- 
turning to  his  home  from  a  barber  shop.  He 
met  witness  Emile  Oearhart  on  the  neutral 
ground  on  Louisiana  avenue,  corner  of  Frank- 
lin. He  was  then  half  a  block  from  his  resi- 
dence. They  conversed  five  or  ten  minutes, 
standing  on  the  track  of  the  Illinois  Central 
Railroad,  and  then  Hoelzel  walked  towards 
his  home,— towards  the  woods.  The  witness 
walked  towards  the  river.  Gearhart  had 
hardly  walked  20  feet  when  an  electric  car 
goine  down  town  passed  him  at  a  very  rapid 
•  speed.  Its  headlight  was  dim.  He  walked 
about  20  feet  further,  when  the  car  stop- 
ped. He  then  walked  back  to  the  car,  and 
found  that  Hoelzel  had  been  run  over,  horribly 
mangled,  killed  by  the  car,  in  front  of  the 
planlL  walk  leading  to  his  residence.  The 
motorman  did  not  sound  his  gong  at  the  cross- 
ioj^,  or  before  he  struck  Hoelzel.  Another 
witness,  Martin,  tried  to  stop  the  car  a  block 
and  a  half  away  from  where  the  accident  hap- 
pened, with  the  intention  of  going  down 
town.  He  stood  on  the  track  and  waved  to 
the  motorman,  but  the  car  was  going  so  fast  it 
was  impossible  to  stop  it,  and  the  headlight  so 
dim  that  the  motorman  could  not  or  did  not 
see  him,  and  he  had  to  step  aside  and  let  the  car 
go  by.  He  heard  no  gong  sound  from  the 
time  the  car  passed  him  until  it  struck  Hoelzel 
and  stopped.  Martin  then  walked  to  the  car 
in  about  five  minutes.  Other  witnesses  testi- 
fied that  the  car  was  running  at  a  very  rapid 
speed,  and  one  other  that  no  gong  was  sounded. 
The  car  ran  from  40  to  50  feet  beyond  the  spot 
where  Hoelzel  was  struck  before  it  stopped. 
The  motorman  saw  Hoelzel  walking  be- 
tween the  Illinois  Central  Railroad  Company's 
track  and  the  Traction  Company's  (rack.  His 
back  was  to  the  approaching  car.  He  was 
right  near  to  the  line  of  the  car,  and  the  motor- 
man  says  that  he  'saw  he  was  in  danger  from 
where  he  was.'  The  motorman  saw  him  when 
he  was  within  15  feet  from  him.  It  is  evident 
from  the  whole  testimony  that  Hoelzel  was 
walking  within  2  or  8  feet  of  the  uptown  rail 
of  the  Traction  Companv's  downtown  track. 
When  he  reached  the  plank  walk  leading  to 
bis  house,  the  car  was  within  15  feet  behind 
bim.  The  motorman  saw  him,  but  he  did  not 
see  or  hear  the  car,  being  slightly  deaf  or  ab- 
sent-minded. He  then  turned  to  his  right  to 
go  across  to  the  plank  walk  to  his  home, 
siepped  upon  the  track  and  was  instantlv 
killed.    When  he  stepped  upon  the  track  it 
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was  too  late  for  the  motorman  to  stop  his  car, 
if  he  had  tried  so  to  do,  as  he  testified.  The 
court  is  of  the  opinion  that  the  defendant  was 
grossly  negligent,  in  its  motorman's  running 
in  that  square  at  so  fast  a  speed  with  a  dim 
headlight,  \%ithout  sounding  bis  gong,  and  in 
not  seeing  the  deceased  in  time  to  give  him 
timely  warning,  and  that  the  gross  carelessness 
of  the  defendant  company  was  the  true  cause 
of  the  accident.  The  court  is  of  the  opinion, 
from  the  facts  above  stated,  that  the  deceased 
was  not  guilty  of  contributory  negligence.  He 
had  a  right  to  walk  to  his  home  on  the  neutral 
ground,  and  across  the  track.  Where  50  to 
100  people  daily  for  four  or  five  years  use  a. 
railway  track  for  foot  travel  with  the  ar  quies- 
cence of  a  railroad  company,  without  their  ob- 
jection, such  acquiescence  creates  a  right 
which  imposes  on  the  company  a  duty  of  ordi- 
nary diligence  to  avoid  injury  to  persons  so 
using  the  track.  The  deceased  simply  did 
what  he  and  his  neiglibors  had  been  in  the 
habit  of  doing  for  years,  to  the  knowledge,, 
without  objection,  and  with  the  acquiescence,^ 
of  the  company." 

Having  gone  over  the  testimony  In  the  rec- 
ord, I  feel  satisfied  of  the  correctness  of  the 
statement  of  my  learned  brother  of  the  district 
court,  but  am  of  opinion  that  some  additional 
extracts  therefrom  would  somewhat  fortifv  the 
facta  stated  by  him,  and  I  append  the  follow^ 
ing: 

First.  In  respect  to  the  speed  of  the  car,  the 
failure  of  the  motorman  to  sound  the  gong  in 
the  vicinity  of  the  accident,  and  the  dimne.ss 
of  the  headlight.  The  statement  of  a  witness 
who  was  standing  at  a  street  corner  near  by, 
waiting  for  a  car,  is  that  he  'stood  on  the  track, 
and  tiled  to  stop  the  defendant's  car;"  that 
**he  stood  on  the  rail  of  the  track,  and  tried 
to  sienal  [the  motorman]  down,  but  it  was  im- 
possible; he  did  not  stop,  and  [witness]  then 
moved  out  of  the  way  [so  as]  not  to  get 
knocked  down;  that  the  car  was  going  at  a. 
very  rapid  rate  of  speed,  and  there  was  hardly 
any  headlight;  the  light  was  bad;  there  was 
hardly  any  light  in  the  headlight;  that  the  head- 
light was  so  dim  the  motorman  could  not  see 
him,  was  the  reason  he  did  not  stop  his  car 
when  he  hailed  him'to  do  so:  his  headli^fht 
was  not  giving  enough  reflection;'*  that  it  was 
about  10  o'clock  at  night,  and  very  dark.  The 
statement  of  one  of  the  defendant's  witnesses — 
the  only  one  introduced  for  the  purpose  of 
supporting  the  testimony  of  the  motorman  and 
the  conductor — is  that  at  the  time  of  the  ac- 
cident he  was  walking  along  the  banquette 
on  the  opposite  side  of  the  avenue  from  the 
residence  of  the  deceased,  in  the  same  direc- 
tion that  the  latter  was  going,  and  about  ten 
steps  in  his  rear:  that  he  saw  the  deceased 
while  be  was  talking  with  the  watchman  at 
the  comer  near  bv,  and  followed  him  when 
he  started  towards  his  home,  as  he  wished  to- 
borrow  a  tool  of  some  kind  from  him;  that  he 
shouted  to  him  "to  look  out,  just  as  he  stepped 
on  the  track,  and  the  C4ir  hit  him  at  the  same 
time"  (but  he  does  not  speak  of  hearing  the 
gong  sounded,  or  seeing  the  illumination  of  the 
headlight,  notwithstanding  his  close  proxim- 
ity to  the  car):  that  he  saw  the  car  when  it  was 
about  40  feet  distant,  but  that  "it  did  not 
take  a  minute— a  half  minute,  it  did  not  take 
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that" — to  overtake  the  deceased.  He  states  fur- 
ther that  the  deceased  turned  from  the  path- 
way between  the  two  tracks  to  take  the  street 
•crossing  to  go  to  his  home  just  at  the  moment 
he  shouted  to  him,  and  he  was  instantly  struck 
by  the  car. 

Second.  As  to  circumstances  attending  the 
accident,  illustrating  the  carelessness  of  the 
motorman  in  charge  of  the  car,  and  the  speed 
of  the  car:  A  witness  who  resided  just  on  the 
•opposite  side  of  the  avenue  from  the  deceased, 
and  knew  him  well,  states  that  be  heard  the 
report,  and  jumped  up  and  ran  across  the 
street  to  the  car;  that  he  spoke  to  the  motor- 
man,  and  he  said  in  reply  that  he  thought  that 
he  bad  killed  a  man,  and,  it  being  dark,  be 
lighted  a  match  and  saw  that  the  dead  man 
was  Hoelzel,  who  lived  just  on  the  opposite 
aide  of  the  street  from  the  place  of  the  acci- 
•dent;  that  be  observed  ''that  the  headlight  was 
.all  bursted  up,  and  that  the  fender  in  front  of 
the  car  to  protect  it  was  bursted  In  half,  that 
the  skin  and  hair  of  Hoelzel's  head  were  taken 
off,  and  it  must  have  been  done  by  the  head- 
light." Another  witness  describes  the  scene 
thus:  "Well,  I  ran  down  and  jumped  the 
.gutter,  and  when  I  got  over  there  Mr.  Yokum 
was  there;  and  the  conductor  or  the  motor- 
inan^^ne  of  them — said  it  was  a  negro  that 
was  Iving  on  the  track  sleeping;  drunk,  at 
least,  it  was.  That  Mr.  Yokum  said.  *No,  it 
is  not,'  and  he  lighted  a  match  and  said,  *Itis 
Mr.  Hoelzel.'  "  He  also  stated  that  the  head- 
light was  bursted  and  the  cowcatcher  broken; 
'that  Mr.  Tokum  raised  the  body  up  off  of  the 
track,  his  head  facing  towards  the  river,  and 
his  body  lying  across  the  track  of  the  defend- 
4int.  about  the  center,  just  opposite  the  plank 
walk  leading  to  his  house.  Another  witness 
who  resided  in  the  vicinity  of  the  accident 
said:  "Well,  as  soon  as  he  could  jump  across 
Ihe  gutter  he  ran  across  the  avenue  to  where 
the  deceased  was.  That  he  was  sitting  on  his 
gallery  step  at  the  time  and  heard  the  crash, 
«nd  got  up  and  jumped  across  and  ran  into  the 
^street.  .  .  .  When  he  got  there  he  could 
not  tell  what  it  was,  it  was  so  dark.  That  he 
aaw  it  was  a  dark  object,  but  did  not  know 
whether  it  was  a  human  being  or  not,  when 
some  one  struck  a  match  and  pulled  the  bead 
up,  and  he  then  recognized  Mr.  Hoelzel."  He 
«iated  that  he  observed  that  the  distance  be- 
tween the  deceased  and  the  car  was  apparently 
about  40  feet,  and  the  headlight  was  broken, 
.and  the  fender  also.  Another  witness  testifies 
that,  when  he  arrived  at  the  place  of  the  acci- 
•dent,  he  spoke  to  the  motorman  about  it,  and 
he  said  that  it  was  impossible  for  him  to  stop 
the  car;  that  he  thought  he  had  killed  a 
man;  that  he  thought  he  saw  a  man  on  the 
track,  but  he  did  not  know.  Another  witness 
mnys  that  she  was  engaged  in  sewing  while 
waiting  for  her  husband,  '*when  she  heard  a 
-car  coming  along  at  a  frightful  rate  of  speed; 
then,  all  of  a  sudden,  when  it  got  in  the  mid- 
•die  of  the  block,  she  heard  a  cra^h,  and  got 
up  and  ran  out  and  across  the  track,  and  ran 
■down  to  Mr.  Hoelzel,  in  front  of  his  door." 
The  statement  of  the  motorman  is  that  the 
night  was  a  very  dark  one,  but  aided  by  his 
headlight,  he  "discovered  an  object,  .  .  . 
-^nd  as  he  was  nearing  it  he  could  see  that  it 
was  a  man  on  the  left,  between  the  Illinois 
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Central  belt  and  the  Traction  Company's  elec- 
tric line,  walking  on  the  outside;  that  the  first 
thing  that  entered  his  mind  was,  knowing  it 
was  a  man,  of  coarse  he  would  keep  out  of 
the  way  of  the  car,  and  as  be  approached  him 
be  kept  right  near  the  line  of  the  car;  that  he 
could  see  that  he  was  in  danger  from  where  he 
was,  and  sounded  the  gong  and  hallooed  to 
him  at  the  same  time;  that  he  stepped  immedi- 
ately in   front  of  the  car,  to  the  right  of  wit- 
ness, where  the  car  struck  him;  that  when  he 
shouted  to  him  the  deceased  was  within  10  feet 
of  the  car;  that  as  soon  as  he  discovered  what 
he  had  done  he  just  threw  up  his  bands  and 
said,  'My  God!  what  have  I  done?*  and  ran 
back  through  the  car  to  the  conductor,  and  said, 
'Look  outl  I  believe  I  have  killed  a  man.'  * 
He  further  states  that,  when  be  first  saw  there 
was  an  object  on  the  side  of  the  track,  "he 
could  just  tell  there  was  an  object  moving," 
and  that  after  seeing  the  moving  object  be  sop- 
poses  the  car  ran  about  40  feet,  and  the  man 
kept  right  ahead  of  the  car;  that,  when  the  car 
had  approached  near  enough  for  him  to  hail 
Hoelzel  and  say  ''Look  out,"  he  stepped  in 
front  of  the  car  and  upon  the  track.    The 
statement  of  the  conductor  is  as  follows,  tu.: 
"Well,  we  were  running  along  there  about  the 
usual  rate  of  speed,  when  he  heard  a  crash,  all 
of  a  sudden,  in  front  of  the  car,  and  he  started 
through  the  car  and  asked  the  motorman  what  • 
was  the  matter;  and  when  he  was  about  one 
third  through  the  car  the  motorman  turned  to 
him,  and  threw  up  his  hands  and  aaid:  'My 
God  I  I  believe  I  have  killed  a  man.'    Just 
that  way,  and  with  that  the  car  stopped,  and 
he  ran  back  on  the  track,  when  he  saw  the  man 
laying  between  the  rails,"  eta     But  the  con- 
ductor did  not  confirm  the  statement  of  the 
motorma\^  to  the  effect  that  he  sounded  bis 
gong  near  the  place  of  the  accident,  nor  thst 
he  shouted  or  bailed  the  deceased.    Nor  did  he 
state  that  he  sounded  his  gong  even  at  the  ad- 
jacent street  corner,  though  he  does  say  that 
his  supposition  was  that  be  did.    He  admits 
that  the  fender  and  headlight  were  broken  in 
their  contact  with  the  deceased. 

The  best  proof  that  no  gong  was  sounded  at 
or  near  the  scene  of  the  accident  Is  furnished 
by  the  replies  which  the  motorman  made  to  the 
interrogatories  that  were  propounded  to  him 
at  the  time  on  the  spur  of  the  moment,  and  the 
voluntary  statement  he  made  to  the  conductor 
at  the  in.stant  the  crash  occurred,  and  the  for- 
tber  fact  that  after  the  accident  the  car  wss 
found  to  have  passed  some  40  feet  beyond  the 
place  of  contact,  and  had  the  deceased  been 
plainly  visible,  by  the  aid  of  a  good  headllgbt, 
be  should  have  been  readily*seen  for  a  distance 
of  70  feet  in  front  of  the  car,  so  that  the  car 
could  have  been  stopped  in  time  to  have  saved 
the  life  of  the  deceased.  And  the  further  im- 
portant fact  is  that  the  car  was  moving  with 
such  frightful  rapidity  that  its  contact  with 
the  deceased  produced  a  crash  that  was  plainly 
heard  by,  and  arrested  the  attention  of,  more 
than  half  a  dozen  of  the  witnesses,  who  io- 
stantly  rushed  to  the  scene;  and  the  violence 
of  the  shock  was  so  great  that  it  caused  the  in- 
stant death  of  a  strong  man,  broke  down  the 
fender,  and  shattered  the  headlight  of  the  car! 
Had  the  deceased,  under  the  circumstances* 
looked — as  possibly  he  did — just  before  mak- 
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iDfTthe  attempt  to  step  across  the  street-car 
track,  of  not  more  than  8  feet  in  width,  to 
see  if  a  car  was  approaching,  his  reasonable 
belief  must  have  been  that  there  was  no  dan- 
ger, as  the  gong  had  not  been  sounded,  and  the 
beadlight  was  not  sufficiently  bright  to  indl- 
•cate  a  dangerous  proximity  oi  the  car,  and  no 
means  were  afforded  him  of  Judging  of  the 
«peed  of  the  car  which  was  in  fact  so  rapidly 
approaching  him.  In  any  view  that  can  be 
taken  of  the  testimony,  the  gross  and  culpable 
negligence  of  the  motorman  is  manifest;  and 
to  say  that  an  electric  car  can  be  run  on  a 
«treet  of  this  city  at  such  a  frightful  rate  of 
«peed  as  the  testimony  discloses  that  of  the  de- 
fendant was  moving  when  it  ran  over  and 
iLiUed  Hoelzel  that  dark  night  in  April,  with- 
out giving  him  any  warning  by  the  sound  of 
the  gong  or  aid  of  the  headlight,  and  the  cor- 
poration be  exonerated  from  liability,  is,  in 
mv  opinion,  to  place  the  lives  and  limbs  of  its 
inhabitants  in  imminent  peril,  and  leave  those 
'who  are  dependent  upon  them  for  society  and 
support  without  any  security  whateverl  The 
deceased  was  not  upon  the  defendant's  track, 
but  be  was  traveling  a  plain  beaten  path  that 
lies  between  it  and  that  of  the  Illinois  Central 
Railroad  Company,  and  which  had  been  in 
•common  use  for  years  by  the  people  of  the 
oeighborhood ;  and  he  was  attempting  to  step 
across  the  track  of  the  defendant  in  the  effort 
to  reach  bis  home  when  he  was  run  over  by 
the  defendant's  car  and  instantly  killed.  The 
•deceased  had  an  equal  right  to  use  this  path- 
way as  a  means  of  ingress  to  and  egress  from 
bis  house  as  any  citizen  to  traverse  any  of  the 
banauetles  of  the  city,  and  is  quite  as  much  en- 
titled to  the  protection  of  the  law  in  the  pru- 
•dent  exercise  of  that  right.  In  my  opinion, 
there  was  gross  carelessness  on  the  part  of  the 
4iefendant,  and  no  contributory  fault  on  the 
part  of  the  deceased. 

I  do  not  think  the  facts  of  this  case  bring  it 
-within  the  scope  of  Snider  v.  I^ew  Orleans  db 
€.  R,  Ob.  48  La.  Ann.  1,  nor  of  McLaughlin 
-v.  New  Orleana  A  0.  R,  Co.  48  La.  Ann.  23; 
nor  of  Settoon  v.  Texas  d  P.  R,  Co.  ^  La. 
Ann.  807.  In  the  first  case,  the  plaintiff  at- 
tempted, in  open  daylight,  to  drive  his  wagon 
across  the  defendant's  track  on  St.  Charles 
avenue,  in  front  of  an  approaching  car,  and 
was  run  into  and  injured  thereby.  In  the  sec- 
-ond,  plaintiff's  little  son  was  proceeding  out 
Melpomene  street,  driving  a  hoop  with  a  stick, 
and.  while  attempting  to  cross  the  defendant's 
track  on  St  Charles  avenne,  was  struck  and 
injured  by  one  of  its  cars.  In  the  third  case, 
plaintiff's  son  was  killed  by  a  box  car  of  the 
defendant  while  a  train  was  being  made  up  at 
a  station.  The  boy,  in  attempting  to  cross  the 
track  at  night  suddenly  came  in  contact  with 
«  pole  whicn  was  used  in  coupling  cars. 

The  foregoing  cases  are  cited  in  defendant's 
brief,  and  it  also  refers  to  the  following  cases 
as  being  conclusively  in  its  favor:  In  Childs 
v.  New  Orleans  City  R.  Co.  83  La.  Ann.  154, 
-the  plaintiff  was  held  to  have  contributed  to 
'bis  injury  by  "either misunderstandingor  not 
beeding  the  warning  thus  given. "  In  white  v. 
VicMurg,  8.  d  P.  R.  Co.  42  La.  Ann.  991. 
a  lady  was  driving  in  a  buggy  with  three 
young  children  through  a  street  in  Shreveport 
itk  open  daylight,  and,  notwithstanding   the 
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whistle  was  blown  and  the  bell  rung  a  warn- 
ing signal,  she  drove  so  close  to  the  train  that 
her  horse  became  frightened,  ran  away,  and 
upset  the  vehicle,  whereby  she  was  injured. 
In  Herlisch  v.  Louistille,  N.  0.  <jfc  T.  R.  Co. 
44  La.  Ann.  280,  the  plaintiff  was  struck  and 
injured  by  a  switch  engine  of  the  defendant, 
which  was  slowly  moving,  at  a  point  in  its 
yard  a  short  distance  from  the  street  crossing 
in  the  vicinity  of  an  electric  light,— he  having 
failed  to  either  look  or  listen,— and  the  bell 
was  rung  and  the  whistle  sounded.  In  Stan- 
ton V.  Martey,  44  La.  Ann.  611.  the  injured 
lady  was  hard  of  hearing,  wore  a  large  sun- 
bonnet  which  covered  both  sides  of  her  face, 
when  she  was  knocked  down  by  a  hor^  car, 
and  had  her  ankle  broken  by  the  car  wheel 
that  passed  over  it;  but  this  accident  occurred 
at  a  street  crossing  in  open  daylight,  when, 
with  proper  care,  she  could  have  protected  her- 
self with  ease.  In  Schexnaydre  v.  Texas  A  P. 
R,  Co.  46  La.  Ann.  248.  the  plaintiff's  son.  who 
was  a  deaf  mute,  was  walking  on  the  defend- 
ant's track  with  his  back  to  an  approaching 
train;  but  the  day  was  clear  and  bright,  and 
the  usual  signals  were  ^iven.  The  engineer 
was  not  aware  of  his  infirmity,  and  conse- 
quently approached  the  boy  too  closely  to  be 
able  to  stop  the  train,  assuming  that  he  had 
heard  the  warning  and  would  get  off  the  track. 
In  Black\oeU  v.  8t.  Louis,  I.  M.  A  8.  R.  Co. 
47  La.  Ann.  268,  the  plaintiffs  were  shown  to 
have  received  injuries  by  the  defendant's  train 
while  riding  in  a  wagon  and  attempting  to 
cross  the  track  ahead  of  same,  notwithstanding 
it  was  in  open  view  in  broad  daylight,  though 
there  were  some  buildings  which  partially  in- 
tervened. In  Smith  v.  Crescent  City  R.  Co. 
47  La.  Ann.  888,  the  plaintiff  received  injuries 
by  a  horse  car  running  over  and  breaking  his 
leg  while  he  was  walking  on  the  track  in  front 
of  same  as  it  was  approaching  him  from  the 
rear;  but  his  inattention  to  the  approaching 
car  was  held  to  have  been  inexcusable  negli- 
gence, especially  as  he  had  Just  parted  with  a 
friend  at  the  corner  near  by,  who  was  wailing 
for  (he  car  to  carry  him  home. 

Per  contra,  the  plaintiff's  counsel  cite  the  fol- 
lowing cases,  til.:  In  McGuiie  v.  Vicksburg, 
8.  d  P.  R.  Co.  46  La.  Ann.  1548,  after  a  care- 
ful examination  and  analysis  of  authority,  we 
held  that  in  an  action  for  damages  against  a 
railroad  company  by  the  surviving  parents  for 
the  loss  of  their  son,  who  was  run  over  and 
killed  by  the  locomotive,  the  defense  of  con- 
tributory negligence  will  not  avail,  if  by  the 
exercise  of  reasonable  care  on  the  part  of  those 
in  charge  of  the  train  the  accident  might  have 
been  avoided.  This  doctrine  is  also  announced 
in  2  Thompson,  Neg.  p.  1105:  Patterson,  Rail- 
way Accident  Law,  51,  55:  Pierce,  Railroads, 
880.  The  court  in  its  Oftinion  says  in  the  Me- 
Ovire  Case:  "But  it  is  in  proof  that  the  signal 
for  the  brakes  was  not  given,  nor  any  whistle 
sounded  to  announce  the  approaching  train, 
until  the  deceased  was  almost  under  the  wheels 
of  the  locomt'tive,  and  his  death  inevitable. 
The  engineer  says  he  saw  an  object,  but  very 
close,  and  could  not  tell  what  it  was,"  etc. 
That  case  presents  quite  a  striking  likeness  to 
the  instant  case,  and  involves  an  exactly  simi- 
lar principle,  in  my  opinion.  "It  is  the  duty," 
says  the  author,  ^'of  drivers  of  cars,  not  only 
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to  see  that  the  rail  track  is  clear,  but  also  to 
exercise  a  cous  ant  watcbfuluess  for  persons 
who  may  be  approachiDg  the  track."  1 
Thomp.  Ncg.  898;  Barnes  v,  Shreveport  City 
R  Co,  47  La.  Ann.  1218.  In  Oallaher  v. 
Cresent  City  R,  C>.  87  La.  Ann.  288.  it  was 
correctly  held  that  *'a  car  driver  can  be  charged 
justly  with  negligence  only  where  he  fails  to  ob- 
serve or  do  someihing  he  ougbt  to  see  or  do, 
and  would  notice  or  do  with  ordinary  vigilance 
where  he  fails  to  be  prepared  for  something 
visible,  or  at  least  of  probable  occurrence,  or 
that  might  be  reasonably  expected  of  him." 
In  this  case  the  evidence  clenrly  shows  that  the 
motorman  of  the  defendant's  car  did  not  dis 
charge«his  duty,  but,  on  the  contrary,  was  neg- 
ligent, in  the  sense  of  the  rule  announced  m 
that  opinion.  In  Curley  v.  lUinois  C.  IL  Co. 
40  La.  Ann.  810,  we  said  that  a  railroad  com 
pany  running  and  operating  its  road  through 
the  streets  of  a  populous  city  is  bound  to  ob- 
serve extraordinary  precautions  for  the  safety 
of  the  public,  particularly  at  street  crossings. 
In  Johnson  v.  Lake  iiiipei'ior  Terminal  dt 
Transfer  Co.  66  N.  W.  161  [86  Wis.  64]. 
the  Wisconsin  court  held  that  as  it  appeared 
from  the  evidence  *'that  persons  were  accus- 
tomed to  walk  on  the  track,  and  that  this  bad 
been  done  to  such  an  extent  that  between]tbe 
rails  near  where  plaintiff  was  injured  there  was 
a  path  worn  by  pedestrians,  while  the  ground 
on  either  side  was  so  incumbered  as  to  make  it 
inconvenient  to  walk  outside  the  track,"  both 
the  question  (1)  of  whether  the  defendant  had 
licensed  the  public  to  walk  on  its  track,  or  bad 
acquiesced  in  such  use  of  it;  (2)  whether 
the  defendant  was  guilty  of  negligence  in  the 
method  of  moving  its  train  in  respect  to  the 
plaintiff,  were  for  the  jury  to  determine.  Ac- 
cepting that  ruling  as  correct,  in  my  opinion  it 
applies  to  the  instant  case  with  far  greater 
force,  because  (1)  the  pathway  HoelzeT  used 
was  not  on  t be  defendant's  tiack,  but  parallel 
with  it;  (2)  the  case  was  decided  by  the  judge 
of  the  lower  court  and  not  by  a  jury.  In  Krds 
y.  Missouri  P.  R.  Co.  83  S.  W.  64  [181  Mo. 
583],  I  be  Missouri  court  held  that  the  proof 
disclosing  that  the  plaintiff's  wife,  in  "going 
to  a  depot,  walked  in  the  space  on  a  double- 
tracked  railroad,  between  the  two  tracks,  with 
an  umbrella  over  her  head,  so  near  one  of  the 
tracks  as  to  be  struck  by  a  train  coming  back 
of  ber,  does  not  show  such  negligence  on  her 
part  as  to  justify  the  taking  of  thecase  from  the 
jury,  there  being  evidence  that  those  in  charge 
of  the  train  knew  that  people  were  in  the  habit 
of  walking  between  the  tracks  at  that  point, 
and  that  they  did  not  use  proper  means  to  pre- 


vent the  accident  after  they  saw,  or  by  ordi- 
nary care  should  have  seen,  her  peril,"  (Bly 
italics.)  That  decision  seems  to  present  an  er- 
<ietly  parallel  case  to  the  one  under  considera- 
tion. In  Texas  A  P.  R,  Co.  v.  Watkins  (Tex. 
Civ.  App.)  26  S.  W.  760,  the  Texas  court  held 

(1)  that  **where  a  railroad  company  has  notice 
that  a  large  number  of  pedestrians  used  tts 
tracks  at  a  particular  place,  and  takes  no  steps 
to  prevent  this  use,  it  is  negligence  for  its  train 
to'approach  suc/i  place  loithout  giving  toaming;'^ 

(2)  that  "where  a  person  walking  along  a  rail- 
road track,  at  a  point  where  a  great  number  of 
persons  were  accustomed  to  walk  with  the  ac- 
quiescence of  the  company,  tit  so  startled  Ia/ 
suddenly  seeing  a  train,  which  had  approach^ 
from  t7ie  rear  to  teithin  afeiofeet  of  her  without 
warning,  that  she  jumps  in  front  ofit^  she  tsiU 
not  be  held  auilty  cf  contributory  negligence,* 
(My  italics.)  But  an  even  stronger  case  i» 
stated  than  either  of  the  foregoing  in  Chamber- 
lain V.  Missouri  P.  B.  Co,  138  Mo.  587,  in 
which  the  Missouri  court  held  that  "where  a 
train  is  running  through  a  populous  neighbor- 
hood, just  outside  the  city  limits,  where  work- 
men have  for  years  been  accustomed  to  use  the 
track  in  going  to  and  returning  from  their 
work,  and  the  company's  servants  in  charge  of 
the  train  see,  or  by  the  exercise  of  ordinary  care 
may  see,  a  person  on  the  track  in  time  to  avoid  a 
collision,  but  fail  to  use  such  care,  the  company 
will  be  liable,  though  the  person  injured  was  a 
tresp€user,"  (My  italics.)  In  Roth  v.  Union 
Depot  Co.  48  Pac.  641  [18  Wash.  525.  81  L.  R. 
A.  855],  the  Washington  court  held  thai 
*' where  from  fifty  to  one  hundred  people,  daily, 
for  four  or  five  years,  use  a  railway  track  for 
foot  travel,  wit/it/ie  acquiescence  of  tfie  railw-iy 
company,  such  acquiescence  creates  a  rights  which 
imposes  on  Vie  company  a  duty  of  ordinary  dili- 
gence to  avoid  injury  to  persons  so  using  the 
track."    (My  italics.) 

It  is  upon  the  opinion  In  this  last  case  tbnt 
our  learned  brother  of  the  lower  court  chiefly 
relied  for  the  clear  and  sagacious  statement  be 
made  of  the  plaintiff's  case;  aided,  it  is  true, 
by  the  opinions  of  this  court  in  pari  materia. 
A  careful  examination  of  the  law  and  evidence 
applicable  to  this  case  has  convinced  me  that 
the  liability  of  the  defendant  is  clearly  mnde 
out,  and  that  deceased  was  without  contribu- 
tory fault  The  judgment  of  the  lower  cour» 
should  be  affirmed.  For  these  reasons  I  dis 
sent  from  the  opinion  of  the  majority  of  tha 
court. 

Rehearing  denied  June  29,  1897. 
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A  lessor  who  Is  not  iii*possessioii  or  con- 
trol of  an  elevator  well  to  a  leased  build- 


ing which  the  tenant  has  oovenanted  to  keep  f» 
repair  is  not  liable  for  the  death  of  a  person  who 
falls  into  it  while  deilverinfr  flroods  to  the  teDiol 
on  the  latter^s  invitation,  althouxh  there  was  » 
danKerouB  defect  consistinflr  of  a  lanre  opeoios 
between  the  elevator  and  the  outer  walL 

(June  28,  1807.) 


NoTB.— As  to  the  liablifty  of  a  landlord  for  in- 1  in  premfeed,  see  also  McConneli  v.  Lemley  (La.)  8A 
juries  to  tenant^B  eruests  and  servants  from  defects  I  L.  R.  A.  (U8. 
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ON  DEMURKER  by  defendant  to  the  dec- 
laration and  by  plainiiff  to  tbe  plea  in  ao 
action  to  recover  damages  for  death  by  the  al- 
leged negligence  of  defendant.  Demurrer  to 
^rlaration  mstained, 

Tbe  facts  are  stated  in  the  opinion. 

Messrs.  Joseph  C.  Ely,  Herbert  Almy, 
and  James  M.  Gillrain,  for  defendant: 

Tbe  obligation  to  keep  the  premises  in  re- 
pair being  in  tbe  tenant,  if  an  accident  hap- 
pened to  anyone  through  the  defective  condi- 
tion of  the  elevator  during  the  existence  of  the 
lease,  then  the  defendant  is  not  liable  in  dam- 
ages, because  she  vvould  have  no  power  to 
make  either  repairs  or  changes  in  said  build- 
ing until  after  expira  ion  of  the  lease. 

\*^tate  V.  Pipej\  89  N.  C.  561;  12  Am.  &  Eng. 
£nc.  Law,  p.  683,  cases  cited  in  note  3. 

If  the  lessee  bas  covenanted  to  make  repairs 
the  landlord  is  not  liable  for  injuries  due  to 
•defective  premises,  because  it  cannot  be  said 
thai  the  landlord  has  given  authority  that  the 
premises  should  be  kept  in  a  dangerous  state. 

Pretty  y/.  Biekmore,  L.  R  8  C.  P.  401;  Dalay 
T.  Savage,  145  Mass.  38;  Gwinnell  v.  Earner, 
L.  R.  10  C.  P.  658. 

The  law  presumes  that  the  tenant  was  bound 
to  repair,  and  that  the  landlord  was  not  liable. 

Batterman  v.  Finn,  32  How.  Pr.  501;  Kaaior 
▼.  Newhouse,  4  E.  D.  8mith,  20:  Ricfi  v.  Baal- 
€r field.  A.  C.  B.  783;  Clancy  v.  Byrne,  56  N.  Y. 
129.  15  Am.  Rep.  391. 

As  there  is  no  allegation  in  the  declaration 
that  the  plaintiff's  intestate  was  rightfully  upon 
the  defendant's  premises,  it  follows  that  de- 
fendant owed  no  duty  to  him  to  keep  the  ele- 
vator safe,  and  so  is  not  liable  for  the  injury. 

Smith  v.  7\ivp,  18  R.  I.  152;  Gibson  v.'Uon- 
4ird,  143  HI.  182,  17  L.  R.  A.  688:  Woodruffs. 
Botcen,  138  Ind.  431,  22  L.  R.  A.  198;  Bee/iler 
v.  Daniels,  18  R.  I.  568,  27  L.  R.  A.  512;  16 
Am.  &  Eng.  Enc.  Law,  p.  415. 

It  must  be  presumed,  in  the  absence  of  an 
averment  to  tbe  contrary,  that  plaintiff's intes- 
tae  knew  of  the  condition  of  the  elevator,  as 
it  was  an  obvious  defect,  as  appears  by  ibe 
declaration  itself;  and  the  defendant  is  not  lia- 
ble. 

Earpd  v.  Fall,  63  Minn.  520;  Ell's  v.  Wal- 
^ron,  19  R.  I.  — ,  Index  RR,  188;  Davidson  v. 
Fischer,  11  Colo.  683;  Bedell  ▼.  Berkey,  76 
Mich.  435. 

It  does  not  appear  directly  by  averment  in 
the  declaration  that  tbe  tenant  at  whose  re- 
'quest  tbe  plaintiff's  intestate  entered  the  ele- 
vator had  any  right  to  use  it  himself.  Then 
how  can  the  tenant  authorize  another  to  use  it, 
«o  as  in  case  of  accident  to  bold  the  defendant 
liable? 

Ellis  V.  Waldron,  19  R.  L  — ,  Index  RR. 
190;  lliirdNat,  Bank  v.  Angell  18  R.  L  1:  1 
Chilly,  PI.  **237-256;  Andrews'  Stephens,  PI. 
^  205. 

An  allegation  that  the  defendant  knew  of 
the  defective  construction  of  said  elevator  at 
the  time  of  the  making  of  the  lease  to  Cady  is 
necessary  to  the  maintenance  of  the  plaintiff's 
•case. 

Marshall  v.  Heard,  59  Tex.  266;  Dalay  v, 
Riee  (Mass. )  27  Am.  L.  Reg.  N.  S.  253,  note. 

Where  a  lessee  has  covenanted  to  repair,  and 
"AD  accident  happens  during  tbe  continuance  of 
the  lease,  due  to  negligence,  the  lessee  is  alone 
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liable,  because  he  has  it  in  his  power  to  alter 
tbe  premises  and  make  them  safe  for  the  use 
made  of  them. 

Dalay  v.  Rice  (Mass.)  27  Am.  L.  Reg.  N.  S. 
251,  note;  Gtrinned  v.  Earner,  L.  R  lO  C.  P. 
658;  Leonard  v.  Storer,  115  Mass.  86,  15  Am. 
Rep.  76;  Dalay  v.  i^avage,  145  Mass.  38. 

It  was  optional  with  the  tenant  to  use  the 
premises  with  the  dcfec  ivc  elevator  or  not, 
and  if  he  made  use  of  ii  as  it  was,  he  and  not 
the  landlord  is  liable,  because  the  premises 
could  be  used  wiihout  tbe  elevator. 

Rich  V.  Baster field,  4  C.  B.  783;  MeUen  ▼. 
Morrill,  126  Mass.  545,  30  Am.  Rep.  005. 

The  hole  was  not  in  and  of  iiself  a  nuisance, 
and  it  was  not  negligence  in  defendant  lo 
maintain  it  there. 

Ficeman  v.  Uunnereell,  163  Mass.  210;  Cald- 
tcell  V.  Slade,  156  Mass.  84  r  MaUoy  v.  J^eio 
York  Real  Estate  Asso.  13  Misc.  49ft:  Ihlton  v. 
\Valler,  95  Iowa,  545;  Barf  el  v.  Fall,  63  Minn. 
520. 

Messrs,  Bassett  ft  Mitchell,  for  plaintiff, 
contra: 

Tbe  owner  of  leased  premises  is  liable  for 
such  an  accident  caused  by  a  defective  cou- 
struciion  of  the  premises  exising prior  to  such 
lease,  which  he  allows  to  remain  unremedied, 
although  the  entire  premises  are  in  the  posses- 
sion of  the  lessee.  This  is  a  liability  which  he 
shares  equally  wi  h  tbe  tenant. 

Joyce  V.  Martin,  15  R.  I.  658;  Taylor,  Land. 
&  T.  8lh  ed  §  175;  Larue  v.  Farren  Hotel  Co. 
119  Mass.  67;  Learoyd  v.  Godfrey,  138  Mass. 
815;  Dalay  v.  Sat>*ige,  145  Mass.  38;  Ltine  v. 
Wood,  51  N.  Y.  224,  10  Am.  Rep.  603:  Wenddl 
V.  Baxter,  12  Grny,  494;  Moody  v.  A>«?  York, 
48  Barb.  282;  Albert  v.  State,  Ryan,  66  Md. 
825.  59  Am.  Rep.  159;  Stratton  v.  Staples,  59 
Me.  94;  Tomle  v.  Hampton,  129  111.  383;  House 
V.  Metcalf,  27  Conn.  631:  Sttords  v.  Edgar.  59 
N.  Y.  28,  17  Am.  Rep.  295;  Carson  v.  Godley, 
26  Pa.  111.  67  Am.  Dec.  404;  Shepard  v. 
Creamer,  160  Mass.  496;  Ue  v.  McLaughlin 
(Me.)  26  L.  R.  A.  198,  note  b.  ' 

Stiness,  J. ,  delivered  the  opinion  of  the 
court: 

The  declaration  alleges  that  the  defendant, 
owner  of  a  building  known  as  the  **Owen 
Building,"  on  Dyer  street,  in  the  city  of  Provi- 
dence, on  April  3.  Ib95,  and  for  a  long  time 
prior  thereto,  knew  of  a  dangerous  defect  in 
ibe  construction  of  the  elevator  well  therein, 
by  leaving  a  large  opening  between  the  elevator 
and  the  outer  wall;  that  while  the  plaintiff's 
intestate  was  delivering  goods,  on  said  April 
8,  to  a  tenant  in  the  building,  by  his  invita- 
tion, and  while  in  the  exercise  of  due  care, 
said  intestate  fell  through  the  opening  and 
was  killed.  The  defendant  demurs  to  the 
declaration  for  lack  of  material  averments, 
but  as  these  could  he  supplied  by  amendment, 
and  as  tbe  real  question  of  the  case  arises  in  a 
broader  way  upon  the  defendant's  plea,  to 
which  the  plaintiff  demurs,  we  will  consider 
the  whole  case  as  it  is  shown  by  tbe  pleadings. 

The  plea  set  up  tbe  fact  that,  excepting  a 
small  store,  the  whole  building,  together  with 
the  elevator,  was  under  lease  from  January  1, 
1895,  to  December  31,  1899,  with  covenant  by 
the  lessee  to  keep  tbe  interior  in  repair,  and 
that  the  defendant  had  no  control  over  th* 
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e^eyator.  nor  the  right  to  make  alterations. 
Tbe  case  as  thus  stated  raises  the  question  of 
a  landlord's  liability  to  a  stranger  Tor  the  de- 
fective condition  of  premises  under  lease.  In 
Joyce  v.  Martin,  15  R.  I.  568,  this  court 
recognized  three  classes  of  cases  of  this 
sort:  First.  Where  tbe  owner  leases  premises 
which  are  a  nuisance,  or  must,  in  the  nature 
of  things,  become  so  by  their  use,  then, 
whether  in  or  out  of  possession,  he  is  liable 
for  injuries  resultini?  from  such  nuisance. 
Second.  Where  premises  are  let  for  rent  or 
profit,  to  be  used  for  purposes  for  which  they 
are  not  fit  or  safe,  and  all  this  was  known,  or 
ought  to  have  been  known,  to  the  lessor,  he 
is  also  liable  for  injuries  resulting  from  such 
use.  Third.  Where  property,  at  the  time  of 
a  demise,  is  not  a  nuisance,  and  an  injury  hap- 
pens by  some  act  of  the  tenant,  or  while  he 
has  entire  possession  and  control  of  the  prem- 
ises, the  owner  is  not  liable.  These  three  rules 
seem  to  us  to  be  both  comprehensive  and  cor- 
rect Our  Inquiry,  therefore,  is  to  which  class 
the  case  at  bar  belongs.  The  first  class  of 
cases  includes  those  where  an  owner  has,  by 
an  express  or  implied  invitation,  brought  per- 
sons to  danger  and  injury,  under  conditions 
which  amount  to  a  nuisance.  Kzamples  of 
this  kind  are  found  in  Oordon  ▼.  Cummings, 
152  Mass.  518,  9  L.  R.  A.  640,  where  an  owner 
maintained  a  ^mmon  hallway  for  his  tenants, 
to  which  a  letter  carrier  was  thereby  invited; 
Learajfd  v.  Godfrey,  188  Mass.  815.  where  an 
owner  maintained  an  uncovered  well  in  a  pas- 
sageway to  a  house,  to  which  a  police  oflQcer 
was  held  to  be  invited;  La  Rue  ▼•  Far- 
ren  Hotel  Co,  116  Mass.  67;  Irvine  ▼.  Wood, 
61  N.  Y.  224,  10  Am.  Rep.  608,  and  TimU  v. 
Hampton,  129  111.  888,  which  were  cases  of 
holes  in  or  adjacent  to  a  public  walk;  and 
Howe  V.  Metealf,  27  Conn.  681,  where  an  over- 
shot water  wheel,  so  near  the  road  as  to 
frighten  horses,  was  held  to  be  a  nuisance. 
WendeU  v.  Baxter,  12  Gray,  494;  Moody  ▼. 
New  York.  43  Barb.  282;  Albert  v.  State,  Ryan, 

66  Md.  825,  69  Am.  Rep.  l.'S9,  like  Joyce  v. 
Martin,  were  cases  of  piers  and  wharves  to 
which  the  public  were  held  to  be  invited.  Of 
the  second  class.  Carton  v.  Oodl^y,  26  Pa.  Ill, 

67  Am.  Dec.  404.  is  an  example,  the  building 
haivng  been  unfit  for  the  purpose  for  which  it 
was  let.  We  think  it  is  clear  that  the  case  at 
bar  does  not  fall  within  the  first  of  these 
classes.  The  defect  complained  of  was  not  in 
or  near  a  public  way,  nor  in  a  paVt  of  the 
premises  held  out  by  the  owner  for  the  entry 
of  strangers,  so  as  to  amount  to  an  invitation 
to  a  place  which  is  a  nuisance.  The  term 
"nuisance,"  in  legal  phraseology,  "is  applied 
to  that  class  of  wrongs  that  arise  from  the  un- 
reasonable, unwarrantable,  or  unlawful  use  by 
a  person  of  his  own  property,  real  or  personal, 
.  .  .  working  an  obstruction  of,  or  injury  to, 
a  right  of  another  or  to  the  public."  Wood, 
Nuisances,  §  1.  One  has  the  right  to  erect  the 
building,  in  general  terms,  as  he  pleases;  and, 
even  if  there  be  dnncerous  places  in  it  he  vio- 
lates no  right  of  other  people  in  so  doing.  If 
he  invites  others  into  such  a  building,  he  is, 
to  some  extent,  responsible  for  their  safety; 
but  the  building  is  not  on  that  account  a  nui- 
sance. So.  one  has  tbe  right  to  hire  such  a 
building,  and  under  the  same  limitation,  he 
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does  not  thereby  maintain  a  nuisance.     Nor  i9 
the  case  at  bar  within  the  second  class  of  cases 
above  described.    It  does  not  appear  that  tbe 
building  was  unfit  for  the  purposes  for  which 
it  was  let.    The  defect  complained  of    wa» 
open  and  obvious.    It  could  easily  have  beea 
guarded    against    by  warning   or^  a  barrier. 
Being  a  freight  elevator,  ft  was  of   itself  m 
warning  that   it  was   not   intended   for  the 
safety  of  passengers,  and  equally  so  was  it  » 
warning  to  those  at  work  upon  it.    Tbe  injury 
was  not  caused  by  any  defect  in  the  elevator 
itself.     Such  elevators  are  now  in  commoD 
use,  and  it  is  a  matter  of  common  knowledge 
that  they  are  more  or  less  unprotected  at  the 
sides.     The  declaration  does  not  state  whether 
the  plaintiff's  intestate  was  an  employee  of  the 
lessee,  or  a  stranger;  but  it  seems  to  imply  the 
latter  in  stating  that  he  entered  upon  the  invi- 
tation of  a  tenant  in  said  buildinir.    If  he  was 
an    employee,  the   rule   of   KHley  ▼.   SUter 
Spring  Blenching  db  Dyeing  Co,  12  R.  I.  112,  84 
Am.  Kep.  615,  that  one  who  works  exposed  to 
manifest  danger  caniiot  look  to  his  employer  if 
he  is  injured,  would  apply  with  stronger  rea* 
son  to  exonerate  the  lessor  of  tbe  employer. 
If  he  was  a  stranger,  on  the  premises  at  the 
invitation  of  a  tenant,  the  case  rails  within  the 
third  class  described  above,  and  the  owner  Is 
not  liable.    In  Harpel  v.  FaU,  68  Minn.  520, 
the  rule  is  stated  that  where  there  la  no  agree- 
ment to  repair  leased  premises  by  tbe  landlord^. 
and  be  is  not  guilty  of  any  fraud  or  conceal- 
ment  as  to  their  safe  condition,  and  the  de> 
fects  in  the  premises  are  not  secret,  hut  ob- 
vious, the  tenant  takes  the  risk  of  their  safe 
occupancy;  and  the  landlord  is  not  liahle  to 
him,  or  to  any  person  entering  under  his  title, 
or  who  is  upon  the  premises  by  his  invitation, 
for  injuries  sustained  by  the  unsafe  condiiioB' 
of  the  premises.    To  the  same  effect  are  J^Ws- 
man  v.  HunneweU,  168  Mass.  210;  Leonard  t. 
Storer,  116  Mass.  86,  15  Am.  Rep.  76;  M^flem 
V.  Morrill,  126  Masa  645,  80  Am«  Rep.  695;. 
Datid9on  v.  Fischer,  11  Colo.  588.    Shearman 
&  Redfield  on  Negligence,  4th  ed.  §  711,  states 
the  rule  and  the  reason  for  it  thus:    **Tho9e 
who  claim  upon  the  ground  that  they  were  in- 
vited into  a  dangerous  place  must  seek  their 
remedy  against  the  person  who  invited  them. 
If  they  are  the  suests  of  the  tenant  he,  and 
not  the  landlord,  is  the  person  from  whom 
they  must  seek  redress  for  injuries  caused  by 
anv  defects  in  tbe  premises,  even  though  the 
defects  existed  when  the  lease  was  made;  for 
such  persons  would  never  have  suffered  any 
injuries  from  these  defects  if  they  had  not  en- 
tered the  premises;    and  this  entry  was  not 
made  at  the  reoniest  of   the  landlord  or  any 
agent  of  his."    Bearing  in  mind  the  distinction 
of  cases  such  as  those  cited  above,  where  an 
invitation  by  a  landlord  may  be  implied,  this- 
rule  limits  the  liability  of  toe  lessor  and  the 
lessee  to  their  own  acts  with  reference  to  -a 
stranger. 

Do  the  facts  in  this  case  amount  to  an  im- 
plied invitation  by  the  landlord?  We  think 
not.  In  Oordon  v.  Cumminga  and  Learoyd 
V.  Godfrey  the  landlords  were  in  control  of  the 
dangerous  passageways,  and  so  themselves 
held  out  the  invitation  to  enter.  So  in  places 
where  the  public  go,  the  owner  is  held  liable 
because  of   his   participation  in  a  nuisance. 
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But  it  would  be  a  startling  proposition  that 
every  owner  who  has  leased  property  to  others 
is  liable  for  its  absolute  security,  at  the  time 
of  letting,  to  every  person  whom  a  tenant  may 
invite  to  the  premises,  when  such  owner  can 
neither  have  knowledge  of  such  cntnr  nor  the 
chance  for  warning  or  protection.  We  do  not 
think  that  the  law  goes  to  this  extent;  yet  such 
a  proposition  would  be  necessary  to  sustain 
the  present  case.  Ordinarily  a  freight  eleva- 
tor is  used  bv  employees.  Can  it  be  said 
that  a  landlord  is  bound  to  know  that  it  will 
be  used  by  strangers?  The  tenant  and  his 
servants,  knowing  its  conditioo,  may  use  it 
carefully  and  safely.  If,  then,  the  tenant  in- 
vites a  stranger  to  use  it,  he  is  the  one  who 
should  give  warning  and  look  out  for  the 
safety  of  his  guest.  We  Are  unable  to  see  how 
the  landlord  in  such  a  case  can  be  held  respon- 
sible, wiUiout  saying  that  nobody  has  a  light 


to  let  property  that  is  in  any  way  dangerous* 
or  out  of  repair,  even  though  the  lessee  may 
be  willing  to  take  it  as  it  is.  and  be  able  to  use- 
it  with  safety,  having  knowledge  of  the  risk. 
Such  a  doctrine  would  be  a  serious  limitation 
upon  the  ownership  of  real  property.  For 
these  reasons,  we  conclude  that,  aa  the  build- 
ing in  question  was  not  a  nuisance,  nor  unfit 
for  the  purpose  for  which  it  was  let,  by  reason  of 
any  secret  defect  which  the  landlord  m&y  be  pre- 
sumed to  know,  and  as  the  plaintiff's  intestate 
was  not  upon  the  premises  by  invitation  of  the- 
defendant,  express  or  implied,  and  as  the  de- 
fendant was  not  In  possession  or  control  of  the- 
elevator  well,  the  plaintiff  shows  no  right  of 
action  against  the  defendant. 

The  aemvrrer  to  the  defendant* a  plea  is  over- 
ru^ed,  and  the  demurrer  to  the  declaration  ieeut' 
taifted.  Case  remitted  to  the  common  pleaSi 
division  for  further  proceedings. 


TEXAS  COURT  OF  CRIMINAL  APPEALS. 


Abe  RICH.  Appt., 

V, 

[STATE  of  Texas. 


(. 


.Tex. 


.) 


The  Texas  statute  afl^ainet  bettinfir 
on  the  result lof  an  electiOD  is  not  violated 
where  one  party  offers  to  bet  a  specified  amount 
which  he  puts  up,  aod  the  other  puts  up  a 
smaller  amount,  which  is  to  he  forfeited  upon  bis 
failure  within  a  specified  time  to  put  up  the  bal- 
ance, which  he  does  not  do,  so  that  a  forfeiture  is 
declared. 

(October  18, 1897.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Count  J  Court  for  Anderson  County 
convicting  him  of  betting  on  an  election.  lU- 
9eraed. 

The  facts  are  stated  in  the  opinion. 

Messn.  Thomas  B.  Greenwood  A  Sent 
for  appellant: 

There  was  no  evidence  that  defendant  had 
ever  wagered  or  bet,  in  any  manner  whatever, 
upon  the  result  of  any  public  election,  held  or 
to  be  held  within  this  state. 

Penal  Code,  arts.  805.  896;  Choinffton  ▼. 
BtaU,  38  Tex.  App.  225;  Boston  v.  State,  6 
Tex.  App.  888,  82  Am.  Rep.  575;  Latham  v. 
8taU,  19  Tex.  App.  807;  Hoffman  v.  StaU,  12 
Tex.  App.  407;  Yitian  v.  State,  16  Tex.  App. 
264;  Earrieon  v.  State,  8  Tex.  App.  566. 

There  was  no  evidence  that  the  agreement 
claimed  by  the  state  to  constitute  a  wager  or 
bet  had  anv  relation  whatever  to  a  public  elec- 
tion as  defined  in  the  Penal  Code,  or  to  any 
fluch  election  as  that  alleged  in  the  indictment 
herein. 

Penal  Code,  arts.  895,  896;  Temple  v.  State, 
15  Tex.  App.  804,  49  Am.  Rep.  200;  Patterson 

NoTC— As  to  the  legality  of  bcttinir.  see  also  Ber- 
nard V.Taylor  (Or.)  18  L.  R.  A.  859,  and  note. 
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▼.  StaU,  13  Tex.  App.  222;  Latham  T.  StaU^ 
19  Tex.  App.  807. 
Mr.  Mann  Triee  for  the  State. 

Henderson*  J.,  delivered  the  opinion  of 
the  court: 

Appellant  was  convicted  of  betting  on  the- 
result  of  a  public  election,  and  his  punishment 
assessed  at  a  fine  of  $25;  hence  this  appeal. 

The  statement  of  facts  is  aa  follows:  Dick. 
Wright  testified  for  the  state:  "My  name  ifr 
Dick  Wright.  I  know  the  defendant  Abe 
Rich.  I  did  not  bet  with  him  upon  the  elec- 
tion. I  did  agree  to  bet  $25  with  Abe  Rich  in 
Anderson  county,  Texas,  on  the  result  of  a» 
public  election  to  be  held  in  the  city  of  Pales- 
tine on  the  6th  day  of  April,  1897,  and  put  u|> 
$5  of  the  money,  and  agreed  to  put  the  balance- 
in  the  stakeholder's  hands  by  12  o'clock  that 
day,  which  was  one  or  two  days  before  the 
election.  Abe  Rich  did  offer  to  bet  $25  upon 
Mr.  Bowers.  I  was  in  a  crowd,  in  which  he 
made  the  offer,  and,  being  a  Burkitt  man,  I 
did  not  like  to  see  his  offer  go  unchallenged, 
though  I  had  found  out  that  Mr.  Burkitt  was- 
probably  going  to  be  beaten,  and  I  was  not 
willing  to  put  $25  up  on  him;  so  I  agreed  to- 
put  up  $5  as  a  guaranty  that  I  would  take  the 
bet  by  12  o'clock .  the  arrangement  being  that 
by  putting  up  the  $5  I  was  to  have  an  option 
on  the  bet  until  12  o'clock— that  is,  the  bet  waa 
to  be  mine  if  I  put  up  the  other  $20  by  12 
o'clock,  and,  if  I  did  not,  the  $5  was  to  belong; 
to  Mr.  Rich.  The  $25  of  Mr  Hich  and  my  $5- 
were  put  in  the  handh  of  Mr.  John  D.  Grigsby, 
with  the  understanding  that,  if  I  did  not  put  up 
the  full  $25  by  12  o'clock,  then  he  was  to  pay 
over  the  $30  in  his  hands  to  Mr.  Rich.  I  did 
not  put  up  any  more  than  the  $5,  and  told  Mr. 
Grigsby  to  pay  the  $5  overtoMr.  Rich,  which 
he  did.  The  $5 1  put  up  was  a  sort  of  security 
for  my  taking  the  bet,  and  it  gave  me  the 
preference  over  all  others.  The  offer  by  Mr. 
Rich  was  an  even  bet,  and  he  was  not  offering 
I  any  odds.    The  money  was  turned  over  to  Mr* 
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Rich  by  Mr.  Gilgsby  before  the  election  was 
iield,  and  under  our  arrangement  it  was  Mr. 
Rich's  when  I  failed  to  put  up  the  $20,  no 
matter  bow  the  election  mfgbt  have  gone." 
John  D.  Qrigsbj  testi6ed  for  the  state:  '*1  know 
the  defendant,  Abe  Ricb.  He  and  Dick  Wright 
came  to  me  on  the  day  before  tbe  city  elec- 
tion and  placed  $30  in  my  bands,  of  which  Mr. 
Rich  put  up  $25  and  Mr.  Wright  $5.  They 
told  me  that,  if  Mr.  Wrigbt  did  not  put  up  $20 
more  by  12  o'clock,  to  pav  it  all  over  to  Mr. 
Rich.  Before  12  o'clock.  Mr.  Wright  told  me 
he  was  not  going  to  put  up  the  $20,  and  to 
turn  over  the  $80  to  Mr.  Rich,  which  I  did. 
This  was  before  tbe  election,  and  under  my 
instructions  the  $30  was  to  be  paid  Rich  upon 
Wright's  default  to  put  up  $20  more,  without 
reference  to  tbe  election  results." 

On  this  statement  of  facts,  appellant  presents 
two  questions:  First,  that  there  was  no  actual 
bet  made  between  the  parties  appellant  and 
Wrigbt;  and,  second,  no  venue  is  shown  by 
the  testimony.  "A  bet  or  wager  is  ordinarily 
an  agreement  between  two  or  more  that  a 
sum  of  money  or  some  valuable  thing,  in  con- 
tributing which  all  agree  to  take  part,  shall 
become  tbe  property  of  one  or  more  of  tbem  on 
the  happening  in  the  future  of  an  event,  at 
the  present  uncertain,  or  upon  the  ascertain- 
ment of  a  fact  iu  dispute.  The  term  is  ap- 
plied both  to  the  contract  of  betting  or  wager- 
ing, and  to  tbe  thing  or  sum  bet  or  wagered." 
4  Am.  &  Eng.  Enc.  Law,  new  ed.  p.  5.  *  Bet- 
ting upon  a  j;ame  is  the  mutual  agreement  and 
tender  of  a  gift  of  something  valuable,  which 
Is  to  belong  to  the  one  or  to  the  other  of  the 
contending  parties,  according  to  the  result  of 
such  trial."  See  Stearnes  v.  State,  21  Tex. 
<5«-i.  and  Long  v.  State,  22  Tex.  App.  194,  58 
Am.  Rep.  6^3.  Tbe  usual  signiOcation  of  '*to 
bet"  '*is,  to  put  to  hnzard  a  sum  ascertained 
upon  a  future  happening  of  some  event  then 
uncertain."  Martin  v.  State,  71  Miss.  87. 
^'A  bet  is  a  wager,  and  the  betting  is  com 
plele  when  the  offer  to  bet  is  accepted."  State 
V.  Welch,  7  Port.  (Ala.)  465.  Now.  the  ques 
tion  here  pi*e.<ients  itself.  Did  the  parties  make 
a  completed  bet  on  the  result  of  the  election? 
There  is  no  controversy  about  the  testimony 
on  this  point  Both  of'the  witnesses  agree,  in 
effect,  as  to  what  was  done.  Ricb,  the  defend- 
ant, proposed  te  bet  on  the  witness  Dick 
Wright  $25  on  the  result  of  a  public  election 
to  be  held  in  the  city  of  Palestine,  on  the  6th 
of  April,  1897.  It  seems  that  Ricb  offered  to 
bet  that  Bowers  would  beat  Burkitt.  (What 
office  they  were  running  for  is  not  stated.) 
Wright  agreed  to  take  his  bet.  Defendant  put 
by  his  money,  $25,  but  Wrieht  put  up  $5  as  a 
guaranty  that  he  would  take  the  bet  by  12 

88  LbR^A. 


o'clock;  the  arrangement  being  that,  by  put- 
ting up  $5,  he  could  close  the  bet  by  putting 
up  the  remaining  $20  by  12  o'clock  of  that 
day.  and  if  he  did  not  put  up  the  balance,  the 
$5  was  forfeited.    He. did  not  put  up  the  re^ 
mainder  by  the  time  stipulated,  and  forfeited 
tbe  $5,  which  was  paid  by  the  stakeholder 
over  to  the  defendant.    From  this  we  gather 
I  hat  tbe  understanding  of  the  parlies  was  that 
it  should  be  a  cash  bet,  all  the  money  on  both 
sides  to  be  put  up  in  cash,  and  the  f  5  put  tip 
by  Wright  was  to  be  forfeited  if  he  did  not 
put  up  tbe  remainder.    It  was  so  forfeited  be- 
fore the  result,  and  regardless  of  tbe  result. 
Under  this  state  of  facts,  was  there  a  betting 
between  the  parties?    The  bet,  when  com- 
pleted, was  to  be  $25.    That  was  to  be  on  a 
certain  result.    The' putting  up  of  the  $5  did 
not  complete  the  bet.    It  was  not  staged  on 
the  result  of  the  election,  but  was  to  become  a 
forfeit  to  defendant  in  case  Wright  did  not  put 
up  the  balance  of  the  $25;  and  it  was  claimed 
as  a  forfeit,  because  tbe  bet  was  not  completed. 
So  that  tbe  most  that  can  be  said  is  that  there 
was  an  executory  agreement  to  make  a  bet  of 
$25  between  the  parties,  but  this  was  never 
consummated.    The  statute  does  not  seem  to 
authorize  a  conviction  on  account   of   such 
an  executory  agreement,  but  only  authorizes 
a  conviction   where  there  is  an  absolute  bet 
made  upon  the  result  of  a  public  election.     We 
do  not  think,  under  the  proof  in  this  case,  that 
such  a  bet  was  made  between  tbe  parties.    It 
is  true,  the  parties  could  have  bet  without  put- 
ting up  any  money  at  all,  but  that  does  not 
seem  to  be  the  character  of  bet  they  undertook 
to  make;  but  it  was  a  cash  bet,  in  which  each 
of  the  parties  should  put  up  a  certain  amount  of 
money,  and  one  of  the  parties  put  up  all  tbe 
money  that  he  was  to  bet,  and  tbe  other  only 
put  up  $5.  which  by  the  terms  of  the  agree- 
ment he  was  to  forfeit  if  he  did  not  complete 
the  bet. 

In  the  view  we  have  taken  above,  it  Is  not 
necessary  to  discuss  the  other  question  raised 
by  the  appellant,  as  to  whether  or  not  the  veoue 
was  sufficiently  proved,  or  the  effect  of  the 
recent  law  on  that  subject  (this  case  having 
been  tried  before  said  law  went  into  effect). 
We  would  observe,  however,  that  the  proof 
on  the  subject  is  exceedingly  meager.  More- 
over, the  evidence  fails  to  show  us  what  tbe 
character  of  the  election  was — whether  it  was 
for  city  officers,  county  officers,  or  a  special 
election,  or  its  character, — or  for  what  otfice 
Bowers  and  Burkitt  were  candidates  Tbe 
evidence  should  have  shown  these  matters. 

Because,  in  our  opinion,  the  evidence  does 
not  support  the  verdict,  the  iudgment  it  f*- 
versed,  and  the  cause  remanded. 
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'^1.   Where  an  application  for  the  eon- 
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tinnanee  of  a  criminal  case  on  tbe  irrouDd 
of  tbe  abseaoe  of  wirnesees  oomplfed  atrictlr 
with  all  tbe  requirements  of  i  MS  of  tbe  Penal 
Code,  and  It  appeared  tbat  the  proof  wbicb  tbe 
accused  expected  to  make  by  tbe  absent  wit- 
nesses was  not  only  material  upon  tbe  control- 
liner  issue  in  tbe  case,  but  was  also  such  as  be 
oould  not  as  fully  andsntlsfactorlly  make  by  any 
other  witness  or  witnesses.  It  was  error  not  to 


Note.— Abnearpert  opirrfons  a»  to  tanity  or  irusanity. 

I.  The  ffeneral  rule  as  to  admissibiZity. 

a.  When  admUaitfU, 

b.  Qroundi  of  admissibtfity. 
n.  ExceplionB. 

a.  Stnt€9  adopting  different  rules, 

b.  PrivUeae  of  iffUneas. 
ni.  What  constitutes  optnUm  evidence, 
XV,  Who  may  give, 

y.  A.cquaintance  necessary. 

a.  Oeneral  nUes, 

b.  Appiica4inn  in  particular  eases, 

L  In  criminal  proceedings. 
2.  In  civil  actions, 
e.  A  question  for  the  trial  court, 
TI.  Facts  and  reasons  as  a  baitis  for  an  opinion. 

a.  Oeneral  rulen  as  to  statement  of, 

b.  Etfcct  of  failure  to  state, 
c  What  facta  may  be  staled. 

d.  Whatfaats  warrant  an  opinion, 

TIL  Scope. 

a.  ConHnement  to  eondusions  from  facts 

staUd, 

b.  Comparisons  and  conclusionafrom  obser- 

vation. 
o.  Conclusions  of  law  and  facL 
d.  Am  to  particular  statements, 

1.  In  criminal  proceedings, 

2.  In  civil  cases. 
Vm.  Time  to  which  opinUm  relates. 

IX.  Orftas-examination^  reluUal^  and  impeach- 

metit. 
X.  WeighL 

a.  OeneraVy. 

b.  As  affected  by  character^  capacity^  and 

opportunity, 
c  As  affected  by   Hie  facta  and  reasons 
tftated. 

d.  As  compared  with  expert  and  other  evi- 

dence. 

e.  A  question  for  the  jury, 

L  The  general  rule  a$  to  admlsstbUlty, 

a.  When  admissible. 

Tbe  unsupported  opinions  of  witnesses  other  than 
f>hf  siciaos  and  tbe  subscrlblnir  witnesses  to  a  will 
«8to  tbe  capacity  of  a  person,  considered  merely  as 
opiDions,  are  not  admi»s1blc  in  evidence.  State  v. 
Brinyea.  5  Ala.  241;  McCurry  v.  Hooper,  12  Ala.  823, 
4«  Am.  Dec.  280:  McDaniel  v.  Crosby,  19  Ark.  S^i 
Orant  y,  Thompson,  4  Conn.  203, 10  Am.  Dec.  119; 
Armstronfr  ▼.  State.  80  Fla.  170, 17  L.  R.  A.  484;  Potts 
V.  House,  6  Ga.  824,  60  Am.  Dec.  329;  Ken  worthy  v. 
Willidms,  5  Ind.  375;  Turner  v.  Cook,  36  Ind.  129; 
€iate  V.  Oeddls,  42  Iowa.  268;  Godden  v.  Burke,  36 
La.  Ann.  laO;  Eloi  v.  Eloi,  36  La.  Ann.  663;  Stewart 
V.  Redditt,  3  Md.  67;  Townsbend  v.  Townshend,  7 
Oill,  10;  Re  Plnney,  27  Minn.  280;  Hycr  v.  Little,  20 
N.J.  Eq.44S;  Crowell  v.  Klrk,8Dev.  L.355:  Puryear 
▼.  Reese,  6  Coldw.  21;  Gibson  v,  Gibson.  9  Verjr.  329. 

An  exception  exists  to  the  Reneral  rule  of  evi- 
dence tbat  witnesses  can  only  speak  as  to  facts,  and 
cannot  be  permitted  to  state  their  belief  or  opin- 
wns,  bowerer,  where  the  Issue  is  as  to  sanity  or  In- 
aanity.  Carr  v.  State.  24  Tex.  App.  563,  dictum; 
vrane  ▼.  Northfleld,  83  Vt.  128,  dictum. 
^L.R.A. 


And  what  Is  mental  capacity  to  make  a  contract 
or  will  or  to  deliver  truthful  testimony  is  a  ques- 
tion which  must  depend  very  grreatly  upon  the 
opinions  of  those  who  have  had  opportunities  for 
observing  the  conduct  of  the  party  and  tbe  devel- 
opment of  tbe  Intellectual  faculties.  Brioker  v. 
LiRbtner,  40  Pa.  199. 

And  proof  of  Insanity  by  ordinary  witnesses  it 
not  restricted  to  proof  of  facts  oomlnfr  within  the 
knowledire  of  witnesses,  and  from  which  tbe  Jury 
may  draw  an  inference  of  sanity  or  Insanity,  but 
may  include  the  l}el1ef  of  such  witnesses  founded 
on  opporiunities  of  personal  observation,  wbicb 
may  be  given  to  tbe  Jury  to  aid  them  In  form- 
ing: a  correct  conclusion.  Baldwin  v.  State,  12  Mo. 
23L 

And  the  rule  is  laid  down  generally  tbat  opinions 
of  nonexpert  witnesses  on  tbe  question  of  sanity 
or  inranity  are  admlsslMe  in  evidence  where  they 
BUte  tbe  facts  and  circumstances  upon  which  tbe 
opinions  expressed  by  them  are  predicated.  iV>rd 
V.  State,  71  Ala.  386;  Burney  v.  Torrey,  100  Ala.  167; 
People  V.  San  ford,  48  Cal.  29;  Grant  v.  Thompson, 
4  Conn.  208, 10  Am.  Dec.  119:  Dunham's  Appeal.  27 
Conn.  192:  Maxwell  v.  Harrison,  8  Ga.  67,  62  Am. 
Dec.  385:  Berry  v.  State,  10  Ga.  512;  Choice  v.  State, 

81  Ga.  424;  Welch  v.  Stipe,  96  Ga.  762;  Ai-mstroog  v. 
State,  80  Fla.  170.  17  L.  R.  A.  484;  Hutchinson  v. 
Hutchinson,  60  111.  App.  87;  State.  Nave,  v.  Newhn, 
09  Ind.  108;  Mills  v.  Winter,  94  Ind.  389;  Johnson  v. 
Culver,  116  Ind.  278;  Parsons  v.  Parsons,  86  Iowa, 
754:  Butler  v.  St.  Louis  L.  Ins.  Co.  46  Iowa, 98;  State 
v.  Stlckley,  41  Iowa,  282:  Baugbman  v.  Baugbman, 

82  Kan.  638;  Massie  v.  Com.  15  Ky.  L.  Rep.  £62; 
Stewart  v.  Redditt,  3  Md.  87;  Chase  v.  Winans,  60 
Md.  475:  Cannaday  v.  Lynch,  27  Minn.  436:  Re  Pin- 
ney.  27  Minn.  284;  State  v.  Bryant,  93  Mo.  27^  State 
V.  Williamson,  106  Mo.  163;  Farrell  v.  Brennan,  32 
Mo.  328;  Sharp  v.  Kansas  City  Cable  R.  Co.  114 
Mo.  94:  Hay  v.  Miller,  48  Neb.  156;  Carpenter  v. 
Hatch,  84  N.  H.  573;  DeWItt  v.  Barly,  17  N.  Y.  840; 
State  V.  Kercbef ,  70  N.  C.  621;  Price  v.  Richmond  Ss 
D.  R.  Co.  38  S.  C.  199;  Clary  v.  Clary,  2  Ired.  L.  78; 
Thomas  v.  State.  40  Tex.  60;  Cockrill  v.  Cox,  66  Tex. 
669;  Roalf  v.  Collin  County.  80  Tex.  614;  Carr  v. 
State,  24  Tex.  App.  662:  Williams  v.  State,  87  Tex. 
Crlm.  Rep.  — ,  89  S.  W.  687;  Harris  v.  State.  18  Tex. 
App.  287;  Morse  v.  Crawford,  17  Vt.  502. 44  Am.  Dec. 
849:  Cram  v.  Cram.  33  Vt.  16:  Hatbaway  v.  National 
L.  Ins.  Co.  48  V r  836;  Foster  v.  Dickerson,  64  Vt. 
233. 

This  is  tbe  doctrine  of  tbe  principal  case. 

They  may  announce  tbe  result  Impressed  upon 
their  minds  by  tbe  occurrences  specifically  testified 
to  by  them.  Godden  v.  Burke,  85  La.  Ann.  160; 
Gibson  V.  Gibson,  9  Yerg.  829. 

There  is  no  difference  in  tht!  rule  permitting  an 
expert  or  a  nonexpert  to  give  his  opinion  as  to  tbe 
mental  capaciry  of  the  testator,  except  that  the 
former  is  allowed  to  give  bis  opinion  upon  facts  tes- 
titled  to  by  other  witnesses  and  which  are  assumed 
to  be  true,  while  the  latter  is  limited  to  giving  bis 
opinion  based  upon  tbe  facts  to  wbicb  be  bas  him- 
self deposed.    Foster  v.  Dickerson,  64  Vt.  283. 

Thus,  nonprofessional  witnesses  should  be  al- 
lowed to  state  their  opinions  as  to  tbe  sanity  of  tbe 
accused  in  a  criminal  prosecution,  derived  from 
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ffnnttbeoonttDiuiDce,or  at  least  postpone  the 
trial  until  tb«  attendance  of  these  witnesses 
oould  be  had. 
S*  The  rule  above  annoiiBeed  im  spe- 
elalljr  applieable  to  a  case  in  which  the  ao- 
cused  was  indicted  for  murder,  and  the  main  de- 
fense was  that  at  the  time  of  the  homicide  he 
was  afflicted  with  insanity,  alleged  to  have  been 


produced  by  a  chronic  disease  origtomting  at  so 
early  period  of  his  life,  the  absent  witnesses  be> 
infr  persons  who  bad  exceptional  opportonlties- 
for  knowing  the  acccosed  and  bis  mental  acd 
physical  condition,— two  of  tbem  being  hlabrotti- 
ers*  with  whom  he  had  for  years  associated  mors- 
intimately  than  with  other  reJatlTes;  another  a 
witness  who  had  been  acquainted  with  btm  from 


their  acquaitatance  with  him  and  observation  of ' 
bis  conduct,  appearance,  and  actions.  Norrls  ▼• 
State,  16  A\a.  779;  Upstone  y.  People,  109  III.  109: 
Phelps  ▼.  Com.  17  Ky.  L.  Rep.  700:  Oenz  v.  State,  68 
N.  J.  L.  4ffi;  Schlencker  t.  Bute,  9  Neb.  241:  State 
▼.  Potts,  too  N.  C.  467;  McClackey  v.  State,  6  Tez. 
App.  ash  Webb  ▼.  State,  6  Tez.  App.  606;  SUte  y. 
Ifaier,  a6W.  ya.767. 

And  nonexpert  witnesses  in  a  trial  for  murder 
may  ffive  their  opinions  as  to  the  sanity  or  insanity 
of  the  accused,  accompanied  by  the  facts  upon 
which  they  are  founded.  People  t.  Wredeo,  69 
Gal.  SOS:  Choice  t.  State,  81  Ga.  424;  Jamison  v.  Peo- 
ple, 146111. 867:  State  v.  Klinger,  40  Mo.  224:  State  v. 
Brb,  74  Mo.  100;  Clark  ▼.  State.  12  Ohio,  488,  40  Anu 
Dec.  481:  Territory  v.  Hart,  7  MonL  489;  Taylor  ▼. 
Com.  100  Pa.  262;  State  ▼.  Leehman,  2  S.  D.  171; 
DoTe  ▼.  State,  8  Helsk.  848;  Bills  ▼.  State,  83  Tex. 
Crlm.  Rep.  86;  Williams  v.  State,  87  Tex.  Crim. 
Bep.  — ^,  89  S.  W.  687. 

And  nonexpert  witnesses  as  well  as  experts  may 
gire  their  opinion  as  to  whether  a  person  accused 
of  theft  Is  afflicted  with  kleptomania,  where  most 
of  the  symptoms  of  the  disease  are  testified  to  by 
them,  and  his  thefts  and  propensities  to  steal  were 
notorious  amooflr  those  who  knew  him  and  aseo- 
oiated  with  him.    Harris  ▼.  State,  18  Tex.  Appi  287. 

Where  the  conduct  and  lang-ua^e  of  the  accused 
after  the  commission  of  a  crime,  not  forming  a 
part  of  the  ren  get^toR,  are  admissible  in  evidence,  it 
Is  competent  for  the  witness,  after  statloflr  them,  to 
frive  bis  opinion,  based  upon  them,  as  to  the  sanity 
of  the  accused.    Bolhnff  v.  State,  64  Ark.  68d. 

And  a  sheriff  in  charge  of  a  person  accused  of 
orime  and  under  arrest,  who  warns  the  accused, 
may  testify  to  anythioff  which  the  defendant  said 
to  him,  and,  after  bavinir  stated  detailed  conversa- 
tions, facts,  acts,  and  bis  observations  of  the  ac- 
cused, may  give  an  opinion  as  to  his  sanity  or  In- 
sanity. Burt  V.  State  (Tex.  Crim.  App.)  40  S.  W.  1000. 

So,  the  opinion  of  nonexpert  witnesses  as  to  the 
eapacity  of  a  party  to  make  a  contract  at  the  time 
tt  was  made  is  admissible  in  evidence  in  an  action 
upon  the  contract  when  given  in  connection  with 
the  facts  upon  which  it  is  predicated.  Cram  v. 
Cram,  88  V 1. 15;  Kllgore  v.  Cross,  1  Fed.  Bep.  678; 
Stewart  v.  Spedden,  6  Md.  48SL 

And  the  opinions  of  witnesses,  who,  from  habits 
of  daily  or  common  Intercourse  with  or  observa- 
tion of  the  person  whose  sanity  Is  in  question,  could 
make  an  intelligent  comparison  of  bis  mental  man- 
ifestations with  his  conduct  when  he  was  admitted 
to  be  sane,  are  admissible  in  evidence  on  the  ques- 
tion of  his  mental  capacity  to  make  a  contract, 
when  given  with  the  facts  upon  which  they  are 
founded.    Beller  v.  Jones,  22  Ark*  02. 

And  the  opinion  of  a  nonexpert  witness  as  to  the 
mental  capacity  of  a  person  signing  a  release,  who 
had  stated  the  opportunities  be  had  had  for  judg- 
ing, and  detailed  his  conversations  with  her  for  a 
period  of  about  three  years  with  reference  to  the 
matter  in  question,  are  admissible  in  evidence  on  a 
question  involving  the  validity  of  the  release, 
when  confined  to  the  question  of  mental  capacity. 
Chlckerlng  v.  Brooks,  61  Vt.  664. 

So,  the  opinions  of  witnesses  as  to  the  sanity  of  a 
flrrantor  may  be  given  in  evidence  in  an  action  in- 
volving the  validity  of  his  deed,  but  the  facts  upon 
which  they  are  founded  must  also  be  iriven.  Doe. 
Sutton,  V.  Beagan,  6  Blackf .  217,  88  Am.  Dec.  466: 
Frizxell  y.  Beed,  77  O a.  724;  Stumph  v.  Miller,  142 
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Ind.  442;  Woodcock  ▼.  Johnson,  86  Minn,  m:  OiW 
ver  V.  Haslam,  7  Barb.  814;  De  Witt  v.  BarJey.  1} 
Barb.  650:  Brand  r.  Brand,  89  How.  Pr.  193;  Barker 
V.  Pope,  91 N.  a  166:  BIcessor  v.  Blcessor.  140  Fa. 
880;  Doe,  McDougald,  v.  McLean.  Winst.  H  PC  U 
p.  120;  Parkhurst  v.  Hosford,  21  Fed.  Bep.  829. 

And  a  nonexpert  witness  Is  oompetent  to  express 
an  opinion  as  to  the  mental  capacity  of  a  sraotor 
whose  deed  is  sought  to  be  set  aside  for  undue  in- 
fluence and  fraud  founded  upon  association  wub 
the  grantor.    Smith  v.  Smith,  117  N.  a  886. 

So,  nonexpert  witnesses  in  a  will  contest  may 
give  their  opinions  as  to  the  capacity  or  Incapacity 
of  the  testator  where  the  facts  or  circumstanoes 
upon  which  they  are  founded  are  disclosed.  Abra- 
ham V.  Wllkina,  17  Ark.  282:  Brooks's  Bsute.  54  CSl. 
471;  Be  Taylor,  92  Cal.  664;  Dunham's  Appeal,  27 
Conn.  182:  Shanley*s  Appeal,  62  Oonn.  828:  Potts  r. 
House,  6  Oa.  324.  60  Am.  Dec  829;  Walker  v. 
Walker,  14  Oa.  242;  Dennis  v.  Weekea,  61  6a.  21; 
Boe  V.  Taylor,  46  III.  486;  American  Bible  See  v. 
Price,  115  III.  623:  Pittard  v.  Foster,  12  III.  App.  182t 
Kenwortby  v.  Williams,  5  Ind.  376;  Leach  v.  Preb- 
ster,  89  Ind.  482;  Re  Norman,  72  Iowa,  84:  Wise  v. 
Foote,  81  Ky.  10;  Williams  v.  Lee,  47  Md.  821; 
Towoshend  v.  Townshend.  7  QUI,  10;  Carpenter  v. 
Hatch,  64  N.  H.  578;  Boat  v.  Best,  87  N.  C  497;  Shaver 
V.  McCarthy,  UO  Pa.  389;  Blocber  v.  Hostetter,  2 
Orant.  Gss.  288;  Pidcock  v.  Potter,  68  Pa.  342. 8  Am* 
Bep.  181;  BIcessor  v.  Elcesaor,  146  Pa.  880;  Mewhardt 
Y.  Tundt,  182  Pa.  824:  Titlow  v.  Titlow,  64  Pa.  216. 93^ 
Am.  Dec.  691;  Bambler  v.  Tryon,  7  Serg.  &  B.  90, 10 
Am.  Dec.  444;  Gibson  v.  Olbeon,  9  Yerg.  ZHh  Pur- 
year  V.  Beese,  6  Coldw.  21;  Jamison  v.  JsmisoD.  3 
Houst.  (Del.)  108;  Bt bridge  v.  Bennett,  9  Housl 
(Del.)  296:  Garrison  v.  Blanton,  48  Tex.  289:  Brown 
V.  Mitchell,  76  Tex.  9;  Foster  v.  Dlckezaon.  64  Y t» 
288;  Fishburne  v.  Ferguson,  84  Ya.  87;  TsUiam  ▼. 
Wright,  2  Buss.  A  M.  1. 

The  right  to  give  opinions  as  to  the  capacity  of  a 
testator  Is  not  oooflned  to  subscribing  witnesses  to 
a  will,  though  execution  thereof  must  t)e  proved 
by  them.  Martin  v.  Perkins,  66  Miss.  204;  Mortoa 
V.  Heidom,  136  Mo.  606. 

The  opinions  of  witnesses  having  peculiar  advan- 
tages of  knowing  as  to  the  capscity  of  the  testator 
are  admissible  in  evidence  in  a  will  contest  without 
reference  to  the  weight  which  may  attach  to  tbeoi. 
Wbitelaw  v.  Sims,  90  Ya.  688. 

So,  witnesses  who  have  been  long  acquainted 
with  a  person  whose  sanity  is  in  question  upon  so 
inquisition  of  lunacy  may  give  their  opmions  ss  to 
the  soundness  of  bis  mind  where  they  detail  tae 
facts  and  circumstances  witbin  their  own  knowl- 
edge upon  which  such  opinions  are  based.  Bt 
Yanauken,  10  N.  J.  Bq.  190. 

And  the  opinions  of  nonexpert  witnesses  sf  to 
the  mental  condition  of  the  insured  upon  sn  teue 
in  an  action  upon  au  insurance  policy  as  to  hts- 
sanity  at  the  time  of  committing  suicide  are  ad- 
missible in  evidence  in  connection  with  a  stsremest 
of  the  facts  and  circumstances  within  their  per- 
soDsI  knowledge  upon  which  their  opinions  are- 
based.  Connecticut  Mut,  L.  Ins.  Co.  v.  Larhroiv 
111  U.  S.  612.  28  L.  ed.  6^6;  Mutual  L.  Ins.  Co.  t 
Leubrle,  38  U.  S.  App.  87,  71  Fed.  Bep.  84S.  18  C  0 
A  882:  Charter  Oak  L.  Ins.  Co.  v.  Bodtfll  96  U.  & 
286.  24  L.  ed.  483. 

And  nonexpert  witnesses  in  an  acUon  for  a  per- 
sonal injury  based  upon  negligence,  who  bsre 
stated  their  observations  and  the  facts  atten^iaot 
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hU  ohndhood:  and  the  remalolnflr  one  a  pbysl- 
cian,  who  bad  known  the  accused  all  his  life,  and 
wad  prof  esBionally  familiar  with  the  nature  of  big 
alleged  dlaeaee,— and  tbe  application  for  a  con- 
tinuance averrlnflr  tbat  all  these  witnesses  would 
swear  to  bis  insanity,  and  setting  forth  in  detail 
tbe  facts  upon  which  their  testimony  to  this 
effect  would  be  based. 


8*  8iiefaasliowliiswa0|rood»aAdoii§^ht 
to  bave  been  so  held,  although  it  appeared 
by  way  of  counter  showing  that  there  were  other 
witnesses,  including  near  relatives,  by  whom 
many  of  tbe  facts  within  the  knowledge  of  the 
absent  witnesses  could  have  been  proved,  and 
although  it  appeared  also  that  none  of  the  latter 
bad  actually  seen  tbe  accused  for  some  time  pre- 


npon  the  condition  of  tbe  person  injured  before 
any  mental  impaiiteent,  and  such  observations  and 
facts  after  tbe  alleged  impairment,  may  be  per- 
mitted to  state  their  conclusions  or  opinions  based 
on  such  facts  or  observations,  and  may  make  com- 
parison of  tbe  mental  condition  of  such  person  be- 
fore and  after  the  injury  alleged  to  have  ifesulced 
in  affecting  his  mind.  New  York,  C.  &  St.  JL  R.  Go. 
V.  Luebeck,  167  Hi.  505;  West  Chicago  Street  B.  Co. 
V.  Fisbman,  109  TU.  196. 

So.  tbe  absence  of  witnesses  In  a  criminal  prose- 
cution in  which  insanity  is  alleged  as  a  defense, 
who  would  give  their  opinions  as  to  the  sanity  of 
the  accused  gathered  from  their  association  with 
him  and  their  observation  of  his  conduct,  lan- 
guage, and  appearance  for  some  weeks  prior  to 
and  inciadlng  tbe  day  of  the  commission  of  the 
criminal  act,  is  a  aulllcient  ground  for  a  continu- 
ance.   Webb  V.  State,  6  Tex.  App.  600. 

And  tbat  the  opinion  of  a  nonexpert  witness  on 
the  question  of  sanity  or  insanity  would  be  but 
cumulative  is  not  sufBclent  reason  for  its  exclu- 
sion, and  la  not  a  good  ground  for  overruling  an 
application  for  continuance  otherwise  sufBcleot  for 
tbe  purpose  of  procuring  such  evidence.  Harris  v. 
State,  18  Tex.  App.  287. 

Id  Garrison  v.  Blanton,  48  Tex.  290,  it  was  held 
that  it  is  not  material  whether  tbe  witness  detailed 
tbedescribable  facts  upon  which  his  conclusions 
are  founded  before  or  after  tbe  expression  of  his 
opinion. 

But  tbe  rule  has  been  repeatedly  stated  to  be 
that  tbe  opinion  Is  admissible  after  the  witness  has 
etnted  tbe  facts  and  reasons  upon  which  it  Is  based. 
People  V.  Wreden,  69  Gal.  393:  American  Bible  Soc 
V.  Price,  115  lU.  023;  Re  Norman,  72  Iowa,  84:  Sute 
V.  Stlckley,  41  Iowa.  282;  Parsons  v.  Parsons,  06 
Iowa,  754;  Bautfhman  v.  Baugbman,  82  Kan.  638; 
Territory  v.  Hart,  7  Mont.  480;  Sheeban  v.  Kearney 
(Miss.)  8S  L.  B.  A.  IQS:  Wood  v.  State,  68  Mies.  748; 
Hay  V.  Miller,  48  Neb.  150;  State  v.  Leehman,  2  S. 
B.  171;  Dove  v.  State,  3  Helsk.  848;  Cockrlll  v.  Cox, 
65  Tex.  009;  Foster  v.  Dickerson,  04  V t.  ZK;  Hath- 
away V.  National  L.  Ins.  Co.  48  Y t.  880. 

In  Re  Norman,  7S  Iowa.  84,  State  v.  Stlckley,  41 
Iowa,  232,  infra^  V.  b,  1,  was  distinguished  upon  tbe 
ground  that  in  tbat  case  tbe  witness  bad  not  de< 
tailed  tbe  conversations  and  actions  of  the  defend- 
ant at  the  time,  and  bis  opinion  was  excluded  upon 
the  ground  that  it  did  not  appear  tbat  be  was  in  a 
position  to  form  a  correct  one. 

And  that  a  nonexpert  witness  wUl  not  be  per- 
mitted to  give  an  opinion  as  to  the  mental  condi- 
tion of  aix>ther  without  first  stating  tbe  facts  upon 
which  tbe  opinion  Is  based.  Pennsylvania  Co.  v. 
Newmeyer,  129  lod.  401;  State  nr.  Pennyman,  08 
Iowa.  210;  Shaeffer  v.  State,  01  Ark.  241:  Williams  v. 
State,  87  Tex.  Crim.  Rep.  — ,  89  S.  W.  087;  Barick  v. 
Ulmer,  144  Ind,  25;  Roberts  v.  Trawick,  18  Ala.  08: 
Orubb  V.  State,  117  Ind.  277:  Sheeban  v.  Kearney 
(Hiss.)  85  L.  R.  A.  102;  State  v.  Abrams,  11  Or.  109: 
Dickinson  v.  Dickinson.  01  Pa.  401;  First  Nat.  Bank 
V.  Wirebaob,  100  Pa.  87, 12  W.  N.  C.  160;  Eloessor  v. 
ElcesBor,  140  Pa.  860:  Adams  v.  State,  84  Tex.  Crim. 
Rep.  470;  Yanke  v.  SUte,  61  Wis.  4B4.  And  see  infra. 
VI.,  b. 

And  tbat  where  the  testimony  of  nonexperts  is 
relied  upon  to  prove  insanity  as  a  defense  in  a 
criminal  prosecution  their  opinions  may  be  given, 
but  the  facts  »n6  drcumstanoes  upon  which  they 
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are  based  must  be  stated  by  tbe  witnesses  as  a  pre- 
requisite to  their  admissibility.  BlUa  v.  State,  88 
Tex.  Crim.  Hep.  80. 

Tbe  admissibility  of  the  opinions  of  nonexpert 
witnesses  as  to  testamentary  capacity  in  a  will  con- 
test is  a  question  for  the  court.  Commonwealth 
Title  Ins.  &  T.  Co.  v.  Gray,  150  Pa.  266. 

And  it  Is  the  duty  of  the  court  to  decide  whether 
such  a  knowledge  is  shown  on  the  part  of  the  non- 
expert witness,  and  such  facts  are  stated  as  to  en- 
title him  to  express  an  opinion  as  to  the  sanity  of 
a  person  accused  of  crime.  Colee  v.  State,  76 
Ind.  618. 

In  Berry  v.  State,  10  Ga.  612,  however,  it  was 
questioned  whether  it  is  best  to  draw  a  line  of  de- 
markation.  and  to  state  distinctly  in  what  daas  of 
cases  tbe  opinions  of  the  witnesses  may  be  em- 
braced, and  when  they  must  be  excluded. 

b.  QrounOtof  odmissibaity. 

The  ground  upon  which  the  opinions  of  nonex- 
pert witnesses  on  the  issue  of  Insanity  are  admitted 
is  that,  from  the  nature  of  tbe  subject  to  be  investi- 
gated, it  cannot  be  so  described  in  language  aa  to 
enable  persons  not  eye  witnesses  to  form  a  correct 
Judgment  in  regard  to  it.  Dewitt  v.  Barly,  17  N. 
Y.  840;  Culver  v.  Haslam,  7  Barb.  814. 

And  the  opinions  of  witnesses  in  a  will  contest  as 
to  tbe  capacity  of  a  testator  are  received  in  evi- 
dence because  their  observation  may  have  con- 
veyed to  them  little,  indefinable,  and  almost  im- 
perceptible actions  and  perceptions  which  lan- 
guage cannot  adequately  describe.  Clifton  v. 
Clifton,  47  N.  J.  Eq.  227. 

The  admission  of  opinions  in  evidence  on  an 
issue  of  insanity  is  necessary  for  tbe  reason  tbat  it 
may  be  impossible  to  convey  to  tbe  mind  of  the 
Jury  from  the  medium  of  language  a  distinct  Idea 
of  the  true  condition  of  tbe  party  by  a  statement 
of  the  facts  alone.    Powell  v.  State,  25  Ala.  2L 

And  they  are  admissible  when  based  upon  facts 
and  circumstances  which  from  their  nature  and 
number  it  would  be  impossible  to  bring  before  the 
Jury.    Pelamourgee  v.  Clark,  9  Iowa,  1. 

A  nonexpert  witness  may  state  facts  on  the  Issue 
of  insanity  Including  the  looks  and  actions  of  the 
person  whose  sanity  la  in  question,  and  it  is  fre- 
quently necessary  tbat  he  should  be  permitted  to 
tell  what  they  indicate,  or,  in.6cber  words,  be  per- 
mitted to  express  an  opinion,  as  he  cannot  convey 
to  the  mind  distinctly  the  condition  which  such 
acts  and  looks  betray.  He  Vanauken,  10  N.  J.  Eq. 
190. 

And  the  opinions  of  witnesses  on  the  question  of 
mental  soundness  derived  from  observation  are 
admissible  in  evidence  when  from  the  nature  of 
tbe  subject  under  investigation  no  better  evidence 
can  be  obtained.    Brown  v.  Com.  14  Bush,  400. 

Tbe  opinion  of  an  Intelligent  nonexpert  witness 
having  adequate  opportunity  of  observing  and 
Judging  as  to  tbe  mental  oondidon  of  another  is 
the  best  testimony  which  can  be  adduced,  for  no 
mere  description  of  the  act,  or  of  words  or  tone  of 
voice,  or  glance  of  the  eye,  or  general  expression  of 
tbe  face,  or  manner  or  bearing  of  the  person,  can 
convey  to  the  Jury  the  same  Impressions  or  indica- 
tions of  insanity  or  mental  debility  which  they 
will  create  in  the  mind  of  a  competent  observer. 
Appleby  v.  Brock,  70  Mo.  814. 

But  nonexpert  opinions  as  to  mental  capacity 
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Tions  to  tbe  homicide.  Tbe  main  queetion  being 
whether  be  was  or  was  not  insane  when  the 
killing  was  done,  it  was  his  rfffht,  not  only  to  put 
in  evidence  the  facta  be  could  prove  by  the  ab- 
sent witneasea,  but  also  to  have  tbelr  opinions, 
based  on  such  facts,  passed  upon  by  the  Jury. 
This  right  certainly  ought  not  to  have  been  de- 
nied in  tbe  present  case,  there  being  much  evl- 


denoe  for  the  state  to  show  sanity,  and  tbe  bur- 
den being  upon  the  accused  to  prove  insanity. 
4*  It  is  the  rlfht  of  the  aeeneed  In  a 
eriminal  ease  to  introduce  his  wit* 
nesaes  in  the  order  wbich  be  or  his  ooanspl  mar 
deem  best:  and  the  fact  that  a  witness  is 
compelled  tp  leave  the  court  fOr  providential 
cause  does  not  constrain  tbe  accused,  for  tbe  pur- 


are  competent  only  upon  the  theory  that  it  is  neces- 
sary to  admit  them  to  get  before  tbe  Jury  impres- 
sions of  witnesses  derived  from  association  such 
as  would  form  tbe  basis  of  a  belief  in  tbe  mind  of  a 
Juror  if  be  bad  had  the  same  opportunity  the  wit- 
ness bad.    Smicb  v.  Smith,  117  N.  0. 336. 

The  opinions  of  witnesses  not  qualified  to  speak 
as  experts,  when  so  connected  with  the  res  geftn, 
and  so  Interwoven  therewith,  that  they  insepara^ 
biy  become  a  part  thereof,  however,  are  admissible 
In  evidence  in  a  criminal  prosecution  on  tbe  ques- 
tion of  mental  capacity,  and  may  be  rebutted  or 
explained  in  the  same  way  as  any  other  legal  and 
competent  testimony.  United  States  v.  Holmes,  1 
Oliff.  08. 

n.  Exceptions. 

a.  States  adopting  different  rules. 

In  Massachusetts  experts  and  subscribing  wit- 
nesses to  wills  only  are  permitted  to  give  opinions 
upon  questionsof  sanity  or  mental  condition  and 
capacity,  and  only  persons  of  scientific  training 
upon  the  subject,  and  physicians,  have  been  re- 
garded as  experts.  Com.  v.  Brayman,  138  Mass.  438. 

Opinions  on  the  subject  of  insanity,  as  on  any 
other  subject,  cannot  be  laid  before  tbe  Jury  except 
by  the  testimony  of  persons  skilled  in  such  matters. 
Com.  V.  Wilson,  1  Gray,  337. 

Ordinary  witnesses,  whatever  their  opportu- 
nities of  observation  may  have  been,  cannot  give 
mere  opinions  as  to  the  mental  condition  of  an- 
other. Williams  v.  Spencer,  150  Mass.  946, 6  L.  R. 
A.  790;  Cowles  v.  Merchants.  140  Mass.  877;  Cool  v. 
Fairbanks,  2  Allen,  611;  Townsend  v.  PeppereUL  W 
Mass.  40;  Poole  v.  Richardson,  8  Mass.  830:  Keed- 
ham  V.  Ide,  6  Pick.  610. 

Nonexpert  witnesses  are  not  permitted  to  state 
their  opinions  as  to  the  sanity  or  insanity  of  an- 
other, even  if  they  first  state  the  facts  and  circum- 
stances upon  which  they  are  founded.  Com.  v. 
Wilson,  1  Gray,  887. 

And  a  nonexpert  witness  in  a  prosecution  for 
homicide,  who  has  testified  as  to  the  appearance 
and  conversation  of  the  accused  at  certain  inter- 
views, cannot  be  asked  to  give  his  opinion  there* 
from  as  to  his  mental  condition.  Com.  v.  Wilson, 
1  Gray,  830. 

In  Com.  ▼.  Sturt^vant,  117  Mass.  12S,  19  Am. 
Rep.  401,  however,  it  was  held  that  nonexpert  wit- 
nesses having  special  opportunity  for  observiog 
may  give  their  opinions  as  conclusions  of  fact  If 
the  subject-matter  upon  wbich  their  testimony  de- 
pends cannot  be  reproduced  or  descrioed  precisely 
as  it  appeared  to  the  witness,  and  the  facts  upon 
wbich  his  opinion  is  based  are  such  as  men  in  gen- 
eral are  capable  of  comprehending  and  under- 
standing, and  the  question  was  one  of  sanity  or  in- 
sanity. 

So,  in  Maine  mental  incapacity  is  not  to  be 
proved  directly  by  witnesses  m  the  form  of  an  opin- 
ion.   Hewett  V.  Hurley,  88  Me.  431. 

A  question  as  to  bow  a  designated  person  ap- 
peared at  a  certain  date  with  reference  to  sound- 
ness or  unsoundness  of  mind  cannot  properly  be 
put  except  to  a  medical  expert  Wyman  v.  Gould, 
47  Me.  150. 

But  a  nonexpert  may  state  negatively  that  be  did 
not  ot)serve  anything  peculiar  about  tbe  mental 
condition  of  the  person  whose  sanity  is  in  question. 
Robinson  v.  Adams,  62  Me.  860, 16  Am.  Rep.  478. 

And  the  opinion  of  a  witness  testifying  to  facts 
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showing  incapacity,  who  bad  tjeen  impeached  by 
proof  of  declarations  made  at  other  times  that  in 
his  opinion  tbe  testator  was  sane,  may  be  consid- 
ered with  the  other  evidence  in  chief  as  tending  to 
prove  capacity.    Ware  v.  Ware,  8  Me.  42. 

So,  in  New  Hampshire  the  rule  formerly  was  tbe 
opinions  of  witnesses  who  were  not  experts  as  to 
the  mental  soundness  or  unsoundness  of  a  person 
accused  of  crime  were  not  admissible  in  evidence 
in  a  prosecution  therefor.  State  ▼.  Archer,  54  N. 
H.  463;  State  v.  Pike,  49  N.  H.  390.  6  Am.  Rep.  581 

And  that  tbe  opinions  of  nonexpert  wirnesses  who 
were  not  witnesses  to  tbe  will,  concerning  tbe  san- 
ity or  insanity  of  the  testator,  were  not  admiasible 
in  evidence  in  a  will  contest.  Boardman  r.  Wood- 
man, 47  N.  H.  120;  Hamblett  v.  Hamblett,  6  N.  H. 
838. 

Witnesses  who  were  not  experts  could  not  give 
their  opinions  on  the  question  of  sanity:  they  could 
only  describe  the  appearance  and  conduct  of  tbe 
party,  leaving  it  to  tbe  Jury  to  say  what  Inference 
should  be  drawn  from  the  facts  described.  State 
V.  Pike,  40  N.  H.  300,  6  Am.  Rep.  531,  Doe.  J.,  dis- 
senting. 

This  rule  has  been  changed,  however,  and  it  is 
now  held,  that  nonexpert  witnesses  who  are  not 
subscribing  witnesses  to  a  will  may  testify  as  to 
tbelr  opinions  In  regard  to  the  sanity  of  the  testator 
when  founded  upon  their  knowledge  and  observa- 
tion of  his  appearance  and  conduct.  Hardv  v. 
Merrill,  56  N.  H.  227.  22  Am.  Rep.  441,  overruling 
previous  New  Hampshire  cases  as  to  that  polnu 

So.  in  New  York  a  nonexpert  witness  cannot  be 
asked  for  his  opinion  as  to  the  general  soundness 
or  unsoundness  of  mind  of  a  person  whose  sanity 
is  in  question.  Brady  v.  Smith,  8  Misc.  465;  People 
V.  Strait,  148  N.  Y.  666;  Re  Folts,  71  Hun.  4flii;  John- 
son V.  Cochrane,  01  Hun,  165:  White  v.  Dm  vis,  4S  N. 
Y.  S.  R.  9Q1:  Bell  v.  McMaster,  20  Hun,  272;  Hewlett 
V.  Wood.  55  N.  Y.  634:  Clapp  v.  FuUertoo,  84  N.  Y. 
100,  00  Am.  Dec.  681;  0*Brien  v.  People,  36  N.  Y. 
270. 

Or  say  whether  be  was  rational  or  irrationaL 
Johnson  v.  Cochrane,  01  Hun,  166. 

The  opinions  of  nonexpert  witnesses  are  not  ad- 
missible as  evidence  on  the  question  of  tbe  capaci- 
ty of  another,  though  given  in  connection  with 
tbe  facts  and  circumstances  relied  on  to  prove  tbe 
incapacity,  and  though  the  witness  had  persoaai 
acquaintance  and  intercourse  with  tbe  party.  De- 
witt  V.  Barley,  0  N.  Y.  871,  Denlo,  J.,  dissenting: 

Holcomb  V.  Holcomb.  06  N.  Y.  816. 

And  nonexpert  witnesses  who  have  testified  to 
the  facts  tending  to  show  mental  unsoundness 
upon  the  part  of  a  person  cannot  give  an  oplnioa 
as  to  whether  sudb  facts  so  testified  to  by  them  in- 
dicated such  unsoundness.  Real  v.  People,  42  N.  Y. 
2(7a 

Nor  can  they  give  their  opinions  upon  the  issue 
of  the  sanity  or  insanity  of  another,  as  to  bis  beiov 
crazy  at  any  time.  Goodell  v.  Harrington,  S 
Thomp.  &  C.  845. 

And  they  cannot  be  permitted  to  state  that  a  per- 
son whose  sanity  is  in  question  acted  like  a  man 
that  was  not  right,  and  that  be  acted  queer.  White 
V.Davis,  42  N.  7.8.  R.  001. 

And  they  cannot  be  asked  if  from  their  conver- 
sation with  him,  and  from  his  acts,  be  would  smr 
that  he  was  in  bis  right  mind,  where  neither  the 
conversations  nor  acts  bad  been  given  in  evidenoe, 
and  the  witnesses  attention  was  not  oonfloed  to 
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pose  of  ffettlDtf  the  benefit  of  bis  testimony,  to 
put  bimon  the  stand  at  an  earlier  period  of  the 
trial  than  was  otherwise  oontemolated  and  in- 
tended. 
S.  In  order  to  render  the  dlstinetiTe  de- 
fense of  insanity  available  as  a  basis 
for  an  acquittal*  the  burden  is  upon  the 
accused  to  show  affirmatively  by  a  preponder- 


ance of  the  eridence  Introduced  at  tbe  trlsl  that 
be  was  insane  at  the  time  tbe  act  for  which  be  is 
indicted  was  committed.  Tbouf^b  this  burden 
may  not  be  successfully  carried  so  as  to  author- 
ize a  verdict  of  not  arutlty  on  this  particular 
erround,  it  is  nevertheless  the  duty  of  the  Jury  to 
consider  the  evidence  touchio?  the  alleged  insan- 
ity in  connection  with  the  other  evidence  in  the 


bts  apparent  rationality  or  irrationality  at  the  time. 
Brady  ▼.  Smith,  8  Misc.  466. 

This  rule  applies  to  criminal  prosecutions,  and  a 
Dooexpert  witness  cannot  ffive  his  opinion  as  to 
whether  the  accused  was  insane  or  delirious:  he  can 
only  state  the  facts  wltblo  his  knowledge.  O^Brien 
V.  People,  35  N.  Y.  276;  Heal  v.  People,  42  N.  Y.  27a 

And  the  police  Justice  before  whom  a  person  ac- 
cused of  crime  was  brought  cannot  be  asked  upon 
tbe  trial  of  the  prosecution  therefor  if  from  what 
be  observed  of  tbe  defendant  he  believed  he  was 
in  a  condition  to  fully  comprehend  the  situation 
and  what  was  transpirinir,  where  he  is  not  asked 
for  any  facts.    People  v.  Fish.  125  N.  Y.  136. 

So.  opinions  of  witnesses  who  are  nonexperts  are 
not  admissible  in  evidence  on  a  question  Involving 
tbe  validity  of  a  deed  on  the  question  of  the  ca- 
pacity of  the  grantor,  though  given  in  connection 
with  the  facts  and  circumstances  relied  on  to  prove 
tbe  incapacity,  and  though  the  witnesses  had  per- 
B'jnal  acquaintance  and  intercourse  with  the  party. 
Dewitt  V.  Barley,  9  N.  Y.  871;  Sears  v.  Sbafer,  1 
Barb.  406. 

Even  when  such  opinion  migrbt  be  based  upon 
specific  acts  and  conversations  and  bis  personal  ob- 
servation.   Paine  v.  Aldricb,  183  N.  Y.  544. 

Tbe  evidence  must  consist  of  the  acts  and  dec- 
larations of  the  parties  evincing  a  want  of  capaci- 
ty, and  it  is  for  the  court,  and  not  tbe  witnesf^s, 
to  form  an  opinion  from  the  facts.  Sears  ▼.  Sbafer, 
1  Borb.  408. 

Nor  can  they  be  allowed  to  testify  that  the  mind 
of  an  assignor  was  gone,  or  that  be  was  Imbecile,  in 
an  action  to  set  aside  an  assignment.  Holoomb  v. 
Holcomb,1»N.Y.  816. 

And  a  nonexpert  witness  in  a  will  contest  cannot 
testify  as  to  the  impression  made  upon  bim  by  the 
acts  and  sayings  of  the  testator,  and  as  to  whether 
his  mind  or  memory  was  failing.  Lawrence  v« 
JLawrence,  4  N.  Y.  Week.  Big.  S09. 

And  witnesses  in  a  will  contest  upon  the  ground 
of  mental  and  physical  incapacity  of  the  testator 
cannot  state  their  opinions  and  conclusions  drawn 
from  the  testator^s  acts  and  motions,  but  must  con- 
fine their  testimony  to  the  acts  and  motions  them- 
aelves.    Rollwagen  v.  Rollwagen,  3  Hun,  121. 

Nor  can  nonexpert  witnesses  who  bad  been  ac- 
quainted with  and  conversed  with  a  testator  l>e 
asked  to  state  upon  the  facts  to  which  they  had  tes- 
tified, and  from  what  they  had  observed,  what 
opinion  they  had  formed  of  bis  soundness  or  un- 
soundness of  mind,  or  as  to  his  beinn  compos  mentis 
or  otherwise,  and  whether  in  their  Judgment  he 
was  of  sound  mind  and  memory,  i^e  Arnold,  14 
UuD,52S. 

Nor  are  they  competent  to  testify  from  the  acts 
and  declaration  of  such  testator  related  and  test  I - 
fled  to  and  observed  by  them,  as  to  what  Impres- 
sion they  made  upon  their  minds  as  to  his  mental 
condition,  the  question  calling  for  an  opinion  which 
such  witnesses  are  not  competent  to  give.  SIsson 
V.  Conger.  1  Tbomp.  &  C.  664. 

And  an  expression  of  opinion  by  witnesses  In  a 
will  contest  that  a  certain  act  is  irrational  and  in- 
dicates unsoundness  of  mind  is  not  evidence 
thereof:  facts  must  be  given  from  which  it  may  be 
Judicially  determined  that  the  unsoundness  of  mind 
existed,  before  the  legal  presumption  of  sanity  and 
of  a  disposing  mind  can  be  overcome.  Be  Uapplee, 
66  Hun,  568. 

So,  a  nonexpert  witness  in  a  bearing  before  a 
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commissioner  and  a  Jury  appointed  to  inquire  as  to 
the  unsoundness  of  mind  of  a  party,  who  has  tes- 
tified that  the  party *s  mind  was  weak  but  that  he 
could  not  call  it  rational  or  irrational,  cannot  be 
asked  to  state  his  impression  as  to  whether  such 
party  was  failing  very  fast  physically  as  well  as 
mentally.   Re  Klook,  49  Hun,  450. 

Nonexpert  witnesses  may  testify  to  facts,  decla- 
rations, and  Incidents  in  relation  to  the  person 
tending  to  show  soundness  or  unsoundness  of  mind, 
however,  and  to  tbe  impression  produced  upon 
them  thereby,  as  to  whether  the  acts  and  declara- 
tions testified  to  impress  them  as  rational  or  irra- 
tional. People  ▼.  Strait,  148  N.  Y.  666;  Paine  v.  Aid- 
rich,  188  N.  Y.  544;  People  v.  Taylor,  188  N.  Y.  396; 
People  V.  Conroy,97  N.  Y.  62;  Holcomb  v.  Holcomb, 
95  N.  Y.  816;  Re  Roes,  87  N.  Y.  514;  Rider  v.  Miller, 
86  N.  Y.  607:  Hewlett  ▼.  Wood,  56  N.  Y.  634:  Clapp  v. 
Fullerton,  84  N.  Y.  190,  90  Am.  Dec.  681;  O^Brien  v. 
People,  88  N.  Y.  276:  Johnson  v.  Cochrane,  91  Hun, 
165;  Re  Folts.  71  Hun,  492;  Petrle  v.  Petrie.  2  Si  I  v.  8. 
C.  438;  Howell  v.  Taylor,  11  Hun,  214;  Higbee  v. 
Guardian  Mot.  L.  Ins.  Co.  66  Barb.  466;  T^blte  v. 
Davis,  42  N.  Y.  S.  R.  901;  Ae  Klock,  3  N.  Y.  Supp. 
478. 

But  they  can  only  state  the  acts  and  conversa- 
tions of  which  they  had  personal  knowledge.  Paine 
V.  Aldrich.  1:0  N.  Y.  544. 

And  the  testimony  must  be  limited  to  the  wit- 
nesses conclusion  from  the  facts  testified  to  by  him. 
Re  Folts,  71  Hun,  492;  Re  Ross,  87  N.  Y.  514;  Clapp 
v.  Fullerton,  34  N.  Y.  190. 90  Am.  Dec.  681. 

Thus,  a  witness  In  a  criminal  prosecution  who 
saw  the  accused  Just  before  he  had  testified  that  he 
appeared  to  be  sober  but  looked  as  though  he  had 
been  getting  over  the  effects  of  a  drunk,  but 
answered  questions  responsively,  may,  from  what 
he  saw  and  what  he  heard  him  say  at  that  time, 
give  an  opinion  as  to  whether  he  was  rational  or  ir- 
rational, the  testimony  relating  to  the  appearance 
and  conduct  of  the  accused  and  not  to  the  mental 
condition.    People  v.  Packenham,  115  N.  Y.  200. 

But  the  inquiry  addressed  to  a  nonexpert  witness 
on  the  question  of  sanity  or  Insanity  should  be,  not 
whether  the  person  was  absolutely  rational  or 
otherwise,  but  as  to  his  opinion  or  impression  de- 
rived from  his  acts  and  conversations  at  the  time; 
but  where  it  is  proved  that  the  witness  stated  noth- 
ing more  than  his  opinion  and  impressions  derived 
from  such  acts  and  conversations,  error  in  admit- 
ting evidence  as  to  whether  such  person  was  abso- 
lutely rational  or  otherwise  will  not  be  deemed 
prejudicial.    People  v.  Youngs,  151  N.  Y.  210. 

So,  a  question  addressed  to  a  nonexpert  witness 
in  a  will  contest,  as  to  whether  he  ever  saw  tbe  tes- 
tator act  rational  from  a  designated  date  until  tbe 
Inst  time  he  saw  him,  though  properly  inadmissible 
is  not  a  ground  for  a  reversal  where  It  appears  to 
the  appellate  court  that  the  result  would  have 
been  the  same  If  the  testimony  had  been  excluded. 
Johnson  v.  Cochrane,  91  Hun,  165. 

And  while  nonexpert  witnesses  are  not  allowed 
to  give  their  opinions  upon  the  general  question  of 
a  person^s  sanity  or  insanity  tbe  admission  In  evi- 
dence In  a  will  contest  of  a  deposition  taken  In  an- 
other state  containing  such  evidence  is  not  error 
where  the  parties  had  agreed  that  they  would  not 
object  to  evidence  taken  under  the  commission  ex- 
cept as  noted  on  the  return,  and  no  objections  are 
noted  to  such  evidence.  Re  Bull,  2  N.  Y.  Supp.  &^ 
14  Daly,  5ia 
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ftnd  then.  In  view  of  It  all,  determine 
whether  or  not  a  reasonable  doubt  of  the  Rullt  of 
the  accused  exists  in  their  minds. 
6«  In  instmetlnfl^  the  Jury  mm  to  the  n»> 
tore  of  expert  and  nonexpert  testi- 
monyt  and  explaining  the  rules  under  which 
witnesses  belonirlng  to  each  class  might  give 
their  opinions  as  to  the  sanity  or  insanity  of  the 


accused,  ft  was  error  to  charge  that  ttie 
mony  of  expert  witnesses  was  entitled  to  great 
weight,  and  to  add:  **The  same  way  with  parciea 
who  associated  with  defendant,  lived  with  bim. 
lived  in  the  same  community.**  etc  It  to  safer 
and  better  to  leave  all  these  matters  to  be  wefirfaed 
by  the  Jury,  and  to  let  them  determine  the  pro- 
bative value  of  the  testimony  of  each  wltoeM^ 


So,  inquiries  by  the  proponent  of  a  will  of 
the  contestant's  witnesses  examined  for  the  pur- 
pose of  proving  facta  exhibiting  the  bodily  and 
mental  condition  of  the  testator  as  to  whether 
or  not  he  appeared  or  acted  rational  do  not  fall 
within  the  province  of  mere  cross-examination. 
BoUwagen  v.^Ronwagen,  5Tbomp.  ft  a  408. 

And  witnesses  In  a  will  contest  who  have  testified 
to  acts  and  conduct  of  the  testator  and  their  Inter- 
course with  him,  and  that  their  Impression  was  that 
he  was  rational,  cannot  be  asked  on  cross-examlna- 
tiou  if,  had  they  known  of  hip  breaking  out  in 
prayer  meeting  with  obscene  language,  wanting  to 
go  to  an  infants*  school  after  he  was  seventy  years 
of  age,  and  claiming  to  be  in  love  with  a  young  girl, 
that  knowledge  would  have  influenced  the  impres- 
sion received  by  them,  where  none  of  them  testi- 
fied to  such  facta,  though  they  appeared  in  the  evi- 
dence of  other  witnesses.  Bell  v.  McMaster,  29 
Hun,  STB. 

But  evidence  in  a  proaecution  for  homicide  of 
the  brother  of  the  accused  as  to  whether  he  would 
regard'  the  actions  of  the.  accused  as  irrational,  if 
be  were  nervous  and  irritable  after  divorce  papers 
had  been  served  upon  him.  Is  admissible  as  tending 
to  characterize  and  develop  tbe  weight  to  be  given 
the  evidence  given  by  him  on  his  direct  examina- 
tion.   People  V.  Osmond,  188  K.  Y.  80. 

For  cross-examination  with  relation  to  opinion 
evidence  under  the  general  rule,  see  infra^  TX. 

In  DeWitt  V.  Barly,  17  K.  Y.  840,  a  departure  from 
the  above  rule  was  made,  and  it  was  held  that  an 
unprofessional  witness  might  give  his  opinion  in 
regard  to  the  mental  imbecility  of  another,  con- 
fined to  facts  alone  founded  upon  personal  obser- 
vation of  bis  appearance  and  conduct 

And  this  rule  waa  reasserted  in  Culver  y.  Haslam, 
7  Barb.  814. 

And  In  Gardiner  y.  Gardiner,  84  N.  Y.  16S,  it  was 
held  that  the  testimony  of  a  nonexpert  witness  in 
a  will  contest  as  to  what  he  thought  of  tbe  capacity 
of  the  testatrix  to  do  business  Is  not  objectionable 
as  calling  for  the  opinion  of  tbe  witness  as  to  the 
testamentarycapadty  of  the  testatrix,  as  it  Is  di- 
rected to  her  capacity  for  business  only,  and  does 
not  neceasarily  establish  or  deny  her  testamentary 
capacity. 

In  De  Witt  y.  Barly,  17  N.  Y.  840,  the  for- 
mer  decision  In  the  same  case  reported  in  9  N.  Y. 
871,  set  forth  supra,  was  limited  and  explained  and 
said  to  be  authoritative  only  for  the  doctrine  that 
upon  a  trial  involving  the  question  of  mental  im- 
becility a  nonprofessional  witness  cannot  be  asked 
the  broad  queation  whether  he  considered  the  party 
non  compos  mentiB  or  incapable  of  managing  his 
affairs,  and  that  though  the  abstract  question 
whether  opinions  can  be  received  at  all  was  elabo- 
rately discussed.  It  was  not  before  the  court  in  its 
broad  aspect. 

But  It  will  be  seen  by  the  long  line  of  decisions 
subsequently  made  on  tbe  question  set  forth  above 
that  the  rule  therein  laid  down  is  not  now  regarded 
as  law,  or  at  least  that  it  Is  too  broadly  stated. 

So,  in  Hickman  v.  State,  88  Tex.  190,  it  was  said 
that  In  the  opinion  of  tbe  court  it  would  be  better 
practice  as  a  general  role  to  confine  nonexpert 
witnesses  to  a  statement  of  those  demonstrations 
which  indicate  Insanity,  and  leave  the  jury  to  form 
their  own  opinion  as  to  the  cause;  but  that  in  the 
case  at  hand  facts  proved  rendered  the  ruling  of 
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the  court  quite  immaterial,  as  other  evMeooe  la 
the  case  clearly  established  tbe  fact  of  sanity. 

It  will  t>e  seen,  however,  by  examination  of  the 
Texas  cases  set  forth  suimx,  L  that  the  contrary 
rule  Is  established  in  that  state. 

b.  Privilege  cf  wilfust^ 

Indiana  Bev.  Stat.  1881, 1 496,  prohlbittng  oertaln 
persons  from  tsstlfylng  against  a  deceased  peraoo. 
applies  to  cases  where  a  claim  is  asserted  againac  a 
deoedent*s  estate,  or  where  a  claim  asserted  by  the 
representative  of  the  decedent  la  resisted;  but  does 
not  prohibit  heirs  from  testifying  in  a  euitto  aet 
aside  a  will  as  to  the  mental  capacity  of  tbe  teata- 
tor,  although  his  executor  Is  a  party  to  tbe  actloo. 
Lamb  v.  Lamb,  106  Ind.  450. 

So,  the  trustee  in  a  deed  of  trust  and  the  perty 
whose  debt  Is  secured  thereby  are  not  competent, 
under  W.  Va.  Code,  chap.  130, 128,  subd.2,  to  teeijfr 
In  an  action  to  set  aside  the  deed,  as  to  their  opf  o- 
Ions  of  the  soundness  of  mind  of  the  grantor,  baa- 
ing their  opinions  upon  his  conduct  and  conversa- 
tions at  and  before  tbe  time  of  its  execution.  An- 
derson V.  Cranmer,  11 W.  Va.  682. 

But  the  testimony  of  a  daughter  of  a  person  who 
had  made  a  promissory  note  to  take  effect  after 
death,  in  an  action  upon  tbe  note,  that  ahe  had 
known  him  and  lived  with  him  all  her  life,  and  had 
seen  him  make  contracts,  and  saw  him  after  he  re- 
turned  after  the  note  in  suit  was  executed,  and 
that  his  mind  was  bright  and  he  had  in  her  opinioa 
mental  capacity  suflicient  to  make  a  contraot,  is 
not  inadmissible  under  N.  GL  Code,  8  5b0,  as  testi- 
mony in  relation  to  a  present  transaction  or  onm- 
municatlon  with  him.  Ducker  v.  Whltsoo,  113  N. 
C.44. 

Aud  neither  of  the  litigants  in  a  will  oonteat  oan 
be  permitted  to  invoke  the  rule  respecting  privi- 
leged communication  for  tbe  purpose  of  excluding 
material  and  important  evidence  by  a  witness  who 
had  been  the  attorney  for  the  testator,  where  aucta 
evidenoe  Is  necessary  as  a  kNisls  for  tbe  witness^ 
opinion  as  to  his  mental  condition,  and  tbe  diadoa- 
u  res  in  no  way  refiect  upon  his  character  or  repu- 
tation, and  the  testimony  wben  given  serves  to  pro- 
tect the  estate  and  aid  in  tbe  proper  dispositloa  of 
it.    Re  Layman,  40  Minn.  STL 

And  tbe  opinion  of  a  contestant  of  a  will  aa  to 
the  mental  capacity  of  the  testator  is  admisaible  In 
evidence  on  a  contest  of  the  will  where  it  Is  baaed 
upon  observation  and  facts  Independent  of  any 
conversation  or  communication  with  the  testator. 
Be  Goldthorp,  94  Iowa,  836. 

So,  legatees  under  a  will  are  not  laoompeteot 
witnesses  as  to  the  mental  capacity  of  the  teara- 
trix  as  parties  to  the  issue.  Foster  v.  Dickersoo, 
64Vt.233. 

And  a  legatee  under  a  wHI  in  giving  his  opfnloa 
as  to  the  mental  condition  of  a  testator  may  testify 
in  an  action  to  set  it  aside  as  to  the  conduct  and 
conversation  of  tbe  testator  in  hia  family.  Biirk- 
hart  V.  Giadlsh,  1S3  Ind.  838. 

And  evidence  in  a  will  contest  given  by  a  testa- 
tor^s  counsel,  that  the  testator  was  too  imbecile  to 
make  communications  to  bim,  is  not  incompetent 
within  the  rule  that  communications  between 
clien t  and  oounsel  are  privileged.  Daniel  v.  Daniel, 
88  Pa.  191. 

But  testimony  by  attorneys  as  to  oonvenattona 
had  with  them  by  a  teetator  at  the  time  of  giving 
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V»  There  was»  in  the  preeent  ease,  no 
violation  of  the  well-settled  rule  that 
nonexpert  witneneB  may  tntlfy  to  their  opin- 
ions ooDoemlnff  the  aaoitj  or  iosanity  of  a  giyen 
peraoD,  It  appearing  that  in  each  instance  where 
objection  was  made  to  teetimonj  of  this  idnd  the 
witness  bad  stated  suiBoient  reasons  as  the  foun- 
dation of  his  opinion  to  render  it  proper  for  the 
Lme  to  be  heard  and  passed  upon  by  the  Jury. 


8*  When  ajnror  who  has  qnnlllled  upon 
his  Toir  dire  is  pnt  upon  the  Jud^^  as  a 
trior»  the  latter,  in  the  absence  of  any  extrin- 
sic erldenoe  Impeachinff  or  attaclcinff  the  Juror^s 
competency,  is  not  required  to  enter  upon  anin« 
yestlffation  as  to  the  same;  and  in  no  event  is  the 
court  bound  to  ask,  or  to  permit  counsel  to  aak« 
the  Juror  any  question  the  answer  to  which 
would  tend  to  incriminate  or  disgrace  him.    The 


4n8tructione  for  the  will  oltered  for  probate  and 
«DOttaer  will  previously  drawn,  is  incompetent  as 
in  violation  of  the  New  York  prohibition  against 
^isoloeing  oommunloations  made  by  a  client  to  his 
attorney  under  sanction  of  professional  employ- 
ment.  Re  Coleman,  111  N.  Y.  220. 

So,  the  observation  of  a  legatee  under  a  will  as  to 
the  demeanor,  gait,  exfilression,  or  appearance  of 
the  testator  is  not  a  personal  transaction  with  the 
<deoeased  which  will  render  her  evidence  inadmis- 
sible upon  a  will  contest  under  Towa  Code,  B  8099, 
excluding  snoh  transactions.  Denning  v.  Butcher, 
^  Iowa,  426. 

And  a  witness  in  an  action  to  set  aside  a  deed, 
^ho  has  testified  to  the  grantor's  want  of  men- 
-tal  capacity  to  make  a  deed,  and  that  her  opin- 
ion was  formed  from  conversations  -and  com- 
nunications  between  them,  is  not  thereby  ren- 
•dered  incompetent  to  prove  such  conversations 
and  communications  in  order  that  the  Jury  might 
see  whether  the  opinion  was  well  founded,  by  a 
■eiatntory  provision  forbidding  a  witness  who  has 
a  legal  or  equitable  interest  which  may  be  affected 
^y  the  event  of  the  action  to  be  examined  in  re- 
gard to  any  transaction  or  communication  between 
•such  witness  and  a  person  at  the  time  of  such  ex- 
amination deceased,  insane,  or  luoatlc,  as  the  con- 
versations are  offered,  not  to  prove  any  fact  stated 
•or  implied,  but  the  mental  condition  of  the  party, 
4md  the  declarations  are  not  received  to  show  the 
truth  of  the  things  declared,  but  as  evidence  of  a 
•disordered  intellect  of  which  they  are  the  outward 
vianif  estations.    McLeary  v.  Norment,  84  N.  C  286. 

A  request  by  a  t««tator  to  his  attoroey  to  sign 
•bis  will  as  a  subscribing  witness,  however,  is  a 
waiver  of  objection  to  his  competency  which  leaves 
him  free  to  perform  the  duties  of  a  witness  and 
testify  to  any  matter  in  relation  to  ihe  will  and  its 
-ezecation,  of  which  he  acquired  knowledge  by  vir- 
tue of  his  personal  relation,  including  the  meotal 
•condition  of  the  testator  at  the  time.  McMaster  v. 
^criven,  86  Wis.  182;  Re  Coleman,  111  N.  Y.  2S0; 
Denning  v.  Butcher,  91  Iowa,  425. 

And  an  executor  may  waive  such  privilege. 
Denning  v.  Butcher,  91  Iowa.  426. 

Under  the  New  York  statute,  however,  it  is  held, 
with  reference  to  expert  witnesses,  that  the  privi- 
lege of  the  witness  cannot  be  waived  by  an  execu- 
tor or  administrator.  Wesiover  v.  ^ina  L.  Ins. 
•Co.  W  N.  Y.  66, 62  Am.  Bep.  L 

HI.  What  eongtUtiUs  opinion  evidence. 

The  impresnion  made  upon  the  mind  of  a  witness 
by  the  conduct,  manner,  bearintrs.  conversations, 
appearance,  and  acts  of  a  testator  in  various  busi- 
-ncsB  transactions  for  a  long  series  of  years  is  not 
mere  opinion  which  is  inadmisBlblein  evidence  in 
a  will  contest:  it  is  knowledge  and  strictly  analo- 
fo\»  to  cases  of  personal  identity  and  handwriting. 
Townsbend  v.  Townshend,  7  GUI,  10. 

And  sanity  being  the  normal  condition,  while  in- 
'Snnlty  is  abnormal,  when  it  is  once  shown  tbat  a 
witness  has  a  sufficient  acquaintance  with  a  person 
alleged  to  be  insane  to  give  a  reasonable  opporiu- 
niiy  for  Judging,  be  may  testify  tbat  he  saw  nolh- 
inir  unusual  or  aboormal,  without  stating  the  cir^ 
-camstances  upon  which  his  opinion  is  based. 
People  V.  Borgetto,  99  Mich.  886. 

Or  be  may  state  that  he  did  not  observe  anything 


peculiar  about  his  mental  condition.    Robinson  v. 
Adams,  62  Me.  809, 16  Am.  Uep.  473. 

And  evidence  as  to  the  peculiar  conduct  and 
language  of  a  party  whose  sanity  is  in  question  is 
admissible  though  the  witnesses  giving  it  are  not 
experts  and  are  not  intimate  acquaintances  within 
tbe  meaning  of  Cal.  Code  Civ.  Proc.  1 1870.  subd. 
10.    Marceau  v.  Travelers*  Ins.  Co.  101  CaL  888. 

And  evidence  as  to  the  feeling  manifested  by  a 
testator  towards  his  brother  is  of  fact  rather  than 
an  opinion,  and  is  admissible  in  a  will  contest  as 
bearing  upon  the  question  of  the  testator *s  insan- 
ity.  Pelamourges  v.  dark,  9  Iowa,  1. 

So,  the  right  to  testify  as  to  whether  a  person  ap- 
peared to  be  rational  or  irrational  is  not  conflued 
to  expert  witnesses  and  intimate  acquaintances,  as 
this  does  not  constitute  giving  an  opinion  as  to  his 
mental  sanity,  but  is  the  statement  of  an  open 
patent  fact  indicated  to  all  alike.  Holland  v.  Zoil- 
ner,  102  Gal.  OSS. 

And  a  witness  in  a  prosecution  for  assault  with 
Intent  to  kill  who  was  present  at  the  time  may  tes- 
tify as  to  the  appearance  of  tbe  defendant  with 
reference  to  his  being  rational  or  irrational,  though 
he  is  not  shown  to  have  been  an  intimate  acquaint- 
ance. People  V.  LaveUe,  71  Cal.  861:  People  v.  Mc- 
Carthy, U6  Cal.  286. 

And  a  person  who  has  engaged  in  a  busineai 
transaction  with  another  whose  sanity  is  in  ques- 
tion may  be  asked  how  he  conducted  himself  la 
such  transaction,  as  tbe  question  does  not  call  for 
an  opinion  as  to  his  sanity,  but  for  a  statement  of 
his  conduct  and  appearance.    Be  Wax,  106  Cal.  843. 

So,  nonexpert  witnesses  other  than  subscribing 
witoesses  to  a  will  may  testify  on  the  .contest 
thereof  to  the  appearance  of  the  testator,  and  to 
any  particular  facts  from  which  the  state  of  his 
mind  might  be  inferred.  Poole  v.  Richardson,  8 
Mass.  880. 

And  a  witness  in  an  action  involving  the  validity 
of  a  deed  in  which  insanity  is  alleged  may  be  asked 
whether  from  his  general  appearance  he  consid- 
ered the  grantor  capable  of  making  a  contract  or 
transacting  important  busluess,  the  question 
as  to  what  his  appearance  was  being  subject  to  in- 
quiry by  either  party.  Wilkinson  v.  Pearson,  28 
Pa.  117. 

And  evidence  In  a  will  contest  that  the  testator 
acted  strangely  or  in  a  childish  manner  may  be 
given  by  anyone  without  statiog  facts  upon  which 
the  opinion  is  based.    Parsons  v.  Parsons,  06  Iowa, 

764. 

A  nonexpert  witness  in  a  will  contest  may  testify 
to  impressions  produced  upon  him  by  what  be  wit- 
nessed, but  he  is  not  legally  competent,  under  tbe 
New  York  practice,  to  express  an  opinion  on  tbe 
general  question  whetber  tbe  mind  of  the  testator 
was  soutid  or  unsound.  Clapp  v.  Fullerton,  84  N. 
Y.  190.  00  Am.  Dec.  681. 

So,  a  question  in  a  will  contest  in  which  insanity 
^8  alleged,  as  to  whether  or  not  the  testator  was  an 
eccentric  man,  is  not  objectionable  ascalliotr  for  a 
conclusion  instead  of  a  fact.  Fraser  v.  Jennison,  42 
Mich.  206. 

And  evidence  by  a  nonexpert  witness  in  a  will 
contest  tbat  he  observed  no  incoherence  of  tbouir ht 
in  the  testator,  or  anything  unusual  or  singular 
with  respect  to  his  mental  condition,  is  admissible, 
as  it  is  not  the  giving  of  an  opinion  as  to  the  condi» 
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soope  of  the  inquiry  in  such  matters  te  to  be  left 
ianrely  Id  the  discretion  of  the  trial  Jadife. 
9.  The'eonrtinsome  of  ito  infltmetloBs 
referred  to  the  homicide  as  'the  act  which 
the  aocased  had  committed,**  and  thus  at  least 
Intimated  an  opinion  that  the  kilHnfr  was  done 
by  him;  and,  although  many  of  the  requests  to 
charge  practically  conceded  that  this  was  true. 


yet,  as  it  was  not  distinctly  admitted  that  the  so- 
cused  did  commit  the  homicide,  ezpreeBloos  em- 
bracing such  iRDtruave  as  that  above  quoted 
Should  not  have  been  used. 
10*  The  inatraetione  mm  to  the  iwLy/r  of  in* 
sanity  were,  in  the  main,  correct,  and  apfiropri- 
ate,  and  the  oharve  as  a  whole,  except  aa  above 
indicated,  was  tree  from  material  error. 


tlon  of  bis  mind,  but  only  a  statement  of  its  mani- 
festation as  observed  by  him.  Nash  v.  Hunt,  116 
Mass.  287. 

And  questions  asked  the  plaintiff  in  an  action  in- 
Tolving  the  validity  of  a  paper  sifrned  by  him  call- 
ing for  a  description  of  his  physical  and  mental 
and  nervous  condition  at  the  time  are  not  objection- 
able as  calling  for  the  opinion  of  the  witness  as  to 
his  mental  condition.  O^Brien  v.  Chicago,  M.  &  8t> 
P.  R.  Co.  89  Iowa,  844. 

So,  evidence  is  competent  on  behalf  of  the  con- 
testants of  a  will  that  a  testator  a  short  time  be- 
fore making  the  will  was  Insensible  and  uncon- 
scious of  what  was  going  on  around  him,  and  that 
he  was  prostrated  by  sickness  and  did  not  appear 
to  know  an  intimate  acquaintance,  and  that  efforts 
to  converse  with  him  proved  ineffectual,  such 
evidence  not  being  a  mere  matter  of  opinion,  but 
matters  of  fact  combining  many  minute  particu- 
lars.   Halley  v.  WetMter,  21  Me.  461. 

And  testimony  of  a  widow  of  a  deceased  person 
whose  sanity  is  in  question  as  to  what  was  the  con- 
dition of  her  husband*s  health  up  to  the  time  of 
bis  death,  is  not  objectionable  as  calling  for  a  mere 
opinion  upon  a  matter  as  to  which  she  was  not  an 
expert,  as  it  merely  calls  for  her  knowledge  and 
observation  as  a  matter  of  fact.  Higbee  v.  Guar- 
dian MuL  L.  Ins.  Co.  C6  Barb.  466. 

So,  any  witness  of  ordinary  intelligence  who  is 
familiarly  acquainted  with  another  may  testify 
whether  within  a  given  time  he  has  failed  mentally 
or  physically.    Com.  v.  Brayman,  186  Mass.  488. 

A'nd  a  nonexpert  witness  in  a  will  contest  who 
had  l)een  guardian  of  the  testator  for  many  years 
while  he  was  under  guardiausbip  as  an  insane  per- 
son may  be  asked  whether  he  had  ever  observed  any 
facts  which  led  him  to  infer  that  there  was  any  de- 
rangement of  intellect  on  the  part  of  the  testator. 
May  v.  Brad  lee,  127  Mass.  414. 

And  an  executor  in  a  will  wbo'was  not  an  expert, 
who  had  several  interviews  with  the  testator,  may 
be  asked  the  same  question.  McConncil  v.  Wildes, 
153  Mass.  4S7.( 

And  permitting  a  witness  to  add  to  his  negative 
answers  to  certain  questions  put  to  him  in  regard  to 
whether  he  had  made  certain  statements  about  the 
mental  condition  of  the  testator  in  a  will  contest, 
**because  I  never  thought  of  such  a  thing  as  his 
not  being  sane,"  and  *'t)ecause  it  was  not  true,** 
furnishes  no  ground  for  exception.  Nash  v.  Hunt, 
U6  Mass.  237. 

So.  the  character  and  quality  of  the  defendant*s 
mind,  as  to  whether  it  is  weak  or  strong,  is  a  ma- 
terial fact  in  a  prosecution  for  homicide  In  wbicb 
the  defense  was  insanity  People  v.  Worthlngtoni 
105  Cal.  166. 

And  toe  question  whether  there  was  an  apparent 
change  in  a  man*s  intelligence  or  understanding, 
or  a  want  of  coherence  in  his  remarks,  is  a  matter, 
not  of  opinion,  but  of  fact,  as  to  which  any  witness 
who  has  had  an  opportunity  to  observe  him  may 
testify.    Barker  v.  Comins,  110  Mass.  477. 

And  a  nonexpert  witness  may  be  asked  whether  he 
noticed  any  difference  in  the  mode  of  doing  busi- 
ness of  a  person  whose  sanity  is  in  question  at  that 
time  and  at  a  previous  time.  Com.  v.  Biayman, 
186  Mass.  438. 

But  a  nonexpert  witness  who  was  not  an  attest- 
ing witness,  who  had  known  him  many  yf  ars  and 
had  testified  in  a  will  contest  upon  an  issue  of  the 
soundness  of  mind   of  the  testator,  that  he  be- 
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gan  to  fail  about  twenty  years  before*  and  had 
failed  mentally  and  physically,  and  that  he  bad  no- 
ticed a  decided  change  in  his  inteiiigenoe.  cannot 
be  asked  whether  from  his  general  appearmoce  be 
considered  him  capable  of  making  a  contract  or  of 
transacting  important  business.  Smith  ▼.  Smith, 
157  Mass.  889. 

So,  a  nonexpert  witness  in  a  will  oonteat,  who 
had  testified  that  he  saw  the  testator  shortly  befom 
and  again  after  he  had  been  prostrated  by  a  shock 
of  paralysis  which  was  alleged  to  have  cauaed  his 
incompetency,  cannot  be  asked  what  were  his  con- 
dition and  appearance  as  regarding  his  conduct 
and  conversation  at  the  latter  interview  aa  com- 
pared with  his  conduct  and  conversatioo  at  the 
former  interview,  as  it  might  be  understood  by  the 
witness  as  calling  for  his  opinion  as  to  the  mentai 
condition-  of  the  testator.  Bills  v.  BUis,  133  Mass. 
468. 

And  a  statement  by  a  witness  that  a  wife  treated 
her  husband  as  a  parent  would  a  child  is  inadmissi- 
ble to  prove  the  insanity  of  the  husband,  being  am- 
biguous and  a  mere  expression  of  opinion.  Water» 
v.Wateis,  85  Md.  531. 

Error  in  excluding  evidence  upon  the  lesue  of 
the  sanity  of  a  party  at  the  time  of  making  a 
promifflory  note,  as  to  whether  he  talked  cober- 
ently  or  incoherently,  is  rendered  Immaterial  where- 
the  witness  was  subsequently  allowed  to  tell  huw 
he  talked  and  acted .    Hodges  v.  Soott,  118  Mass.  590. 

rv.  Who  may  gice. 

The  general  rule  is  that  anyone  who  had  an  op- 
portunity  of  knowing  and  observing  a  prrson 
whose  sanity  is  impeached  may  give  an  opinion  aa- 
to  his  mental  capacity,  whether  be  was  an  attesting 
witness  or  noL  Doe,  McDoagald,  v.  McLean. 
Winst.  L.  pt.  1,  p.  120. 

This  rule  applies  to  persons  who  were  parties  to> 
the  suit  where  parties  are  permitted  to  testify. 
Severin  v.  Zack,  55  Iowa,  28. 

And  a  legatee  under  a  will  Is  a  competent  witness- 
in  an  action  to  set  aside  the  will,  as  to  the  menui 
condition  of  the  testator,  and  not  being  an  expert 
she  may  be  required  to  state  the  facts  upon  which 
such  opinion  is  based.  Staser  v.  Hogan,  120  lad. 
227:  Burkhart  v.  Gladish,  123  Ind.  888;  Dennior  v. 
Butcher,  VI  Iowa,  425. 

So.  the  contestants  of  a  will  are  competent  to 
testify  in  the  will  contest  as  to  the  conduct,  con- 
versation, and  character  of  the  testator  as  bearing 
upon  the  question  of  bis  mental  capacity.   Will- 
iams V.  Williams,  90  Ky.  28. 

And  an  opinion  may  be  expressed  by  a  cavestriz 
as  to  the  sanity  of  a  testatrix.  Dennis  v.  Weekea, 
51  Ga.  24. 

And  the  guardian  of  a  testatrix  is  a  compet«Qt 
witness  to  prove  her  capacity  to  make  a  wilL  How- 
ard y.  Coke,  7  B.  Mon.  655. 

And  a  brother  of  a  testator  has  been  permitted 
to  give  his  opinion  as  to  bis  mental  capacity  upon 
a  proper  showing  of  intimacy.  Weems  v.  Weems. 
19  Md.  334. 

And  so  has  a  daughter.  Moore  v.  Moore,  67  Mo. 
192. 

So,  a  wife  may  testify  as  to  the  mental  condition 
of  her  husband,  and  give  an  opinion  as  to  bis  san- 
ity, when  accompanied  by  a  statement  of  fucs 
upon  which  it  is  based.  Haney  v.  Clark,  05  Tex- 
93;  Denning  v.  Butcher,  91  Iowa.  425. 

And  the  wife  of  a  party  to  a  settlement  may  ffive* 
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1 1.  Whethar  this  eovrt  has  the  power 
so  to  do  or  not*  tt  to  not  now  eflseotial  to  deal 
with  the  court*s  action  upon  the  motion  for  a 
chanire  of  venu6,  for  the  reason  that  the  clr- 
cunDStancesandsurroundlnffs  whpn  the  accused 
te  aRain  put  upon  trial  may  be  essentially  differ- 
ent. 


18«  Eareept  as  poloted  «nit  in  the  pre- 
eedinfi^  notes,  there  was  no  substantial 
error  at  the  trial  relatioir  to  any  matter  or 
question  which  can  arise  when  the  case  is  tried 
again,  and  therefore  it  is  unnecessary  to  deal 
specifically  with  a  larye  majority  of  the  seventy- 
two  gmunds  of  the  motion  for  a  new  trial. 


her  opinion  as  to  whether  or  not  he  comprehended 
it  in  an  action  inrolylnfr  its  validity, where  she  gives 
a  detailed  account  of  hto  habits  of  life  before  and 
after  the  paralyste  claimed  to  hare  rendered  him 
incompetent,  stating  how  he  became  changed  in 
his  acts,  oonduct,  and  disposition  by  hto  sickness. 
Burnham  v.  Mitchell,  84  Wto.  117. 

And  the  divorced  wife  of  a  person  accused  of 
crime  may  testlfyas  to  whether  from  berassociatlon 
with  him  Bhee%*ersaw  anything  that  would  indicate 
that  be  was  a  man  of  unsound  mind  without  vio- 
lating the  rule  which  protects  the  privacy  and  con- 
fidence of  the  marriage  relation.  Unlfed  States  v. 
Guiteau,  1  Mackey,  498,  47  Am.  Rep.  U7. 

So.  an  administrator  who  bad  been  the  family 
physician  of  a  testator  for  years  may  testify  as  a 
witness  for  himself  on  the  trial  of  an  application 
to  sell  lands  for  the  payment  of  debts  in  which  the 
issue  was  the  validity  of  a  promissory  note  signed 
by  the  intestate,  as  to  the  general  insanity  of  the  in- 
testate, and  state  the  facts  upon  which  his  opinion 
is  founded:  but  under  Ala.  Code,  1 8058,  forbidding 
testimony  as  to  any  transaction,  with  or  statement 
by  the  deceased,  he  cannot  state  what  was  the  con- 
dition of  hto  mind  at  the  time  the  note  was  given. 
Davis  V.  Tarver,  05  Ala.  98. 

Tt  has  been  held,  however,  that  one  who  would 
Inherit  a  part  of  a  testator^s  property  but  for  his 
will  to  incompetent  to  give  hto  opinion  as  to  his  ca- 
pacity t  o  make  it.    Kerr  v.  Lu  nsf  ord,  81  W.  Va.  OHO, 

2  L.  R.  A.  eas. 

And  the  daughters  of  a  testator  are  not  compe- 
tent witnesses  on  their  own  behalf  to  prove  the  in- 
sanity of  their  father  at  and  prior  to  the  time  he 
executed  hto  last  will  and  testament,  upon  a  bill  In 
equity  to  contest  its  validity.  Brace  v.  Black,  125 
111.88. 

So.  the  previously  expressed  opinion  of  the  per- 
son killed  is  not  admissible  in  evidence  on  the  ques- 
tion of  the  sanity  of  the  accused  upon  a  prosecu- 
tion for  such  killing.  Lake  v.  People,  1  Park. 
Crtm.  Rep.  495. 

And  the  plaintiff  in  an  action  for  a  i^ersonal  in- 
Jury,  who  testifies  that  he  fell  from  a  bqllding  and 
was  severely  injured.  Is  not  competent  to  testify  as 
to  the  effect  of  the  injury  upon  hts  mind,  or  to  give 
an  opinion  upon  the  question  of  the  soundness 
or  unsoundness  of  his  own  mind.  O^Connell  v. 
Beecher,  21  App.  Div.  296. 

T.  Aequaintanu  neeetaary, 

a.  Oeneral  nilet. 

It  is  impossible  to  lay  down  any  precise  rule  as  to 
the  length  or  character  of  the  acquaintance  which 
will  render  the  opinion  of  a  witness  admissible  on 
the  issue  of  sanity  or  insanity.  Powell  v.  State,  25 
Ala.  21. 

It  to  generally  stated  that  nonexpert  witnesses 
may  ti'Stify  as  to  their  opinions  upon  the  question 
of  the  sanity  or  insanity  of  another  where  there 
bas  been  long  and  IntimMte  acquaintance  to  enable 
them  to  form  a  correct  judgment  as  to  thementnl 
condition  of  such  person.  Bumey  v.  Torrey,  100 
Ala.  157;  Fountain  v.  Brown,  88  Ala.  72;  Polin  v. 
State.  14  Neb.  510;  Culver  v.  Haslam,  7  Barb.  814. 

And  where  they  formed  their  opinions  from  facts 
within  their  own  knowledge.  Polin  v.  State,  14 
Neb.  540;  Culver  v.  Ha  slam,  7  Barb.  314. 

And  that  persons  personally  acquslnted  for  a 
long  time  with  another  may  give  their  opinions  as 
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to  his  sanity  in  evidence,  though  they  are  not  pro- 
fessional p^^rsons.  Phelps  v.  Com.  17  Ky.  L.  Rep.. 
708;  Cotrell  v.  Com.  13  Ky.  L.  Rep.  305. 

Within  this  rule  a  nonexpert  witness  who  is  well 
acquainted  with  another  may  ftlve  his  opinion  as  to- 
whether  or  not  he  was  a  person  of  feeble  mind, 
based  upon  facts  to  which  he  had  testified.  Milla 
V.  Winter,  91  lod.  820. 

And  he  may  be  asked  his  opinion  from  the  facts 
stated  by  him  a^to  theheslth  and  mental  condition 
of  tho  party.  Price  v.  Richmond  &  D.  EL  Co.  88  & 
C.109. 

And  a  nonexpert  witness  who  knew  the  per- 
son whose  sanity  was  In  question  well  and  for  a 
long  time  may  give  an  opinion  as  to  the  state  of 
hto  mind  during  certain  periods,  and  at  the*  time  of 
the  transactions  in  question.  State  v.  Ketchey,  70 
N.  C.  92U  State  v.  Maler,  80  W.  Va.  757;  Schlencker 
v.  State.  9  Keb.  241. 

And  nonexpert  witnesses  may  give  their  opin- 
ions as  to  the  sanity  or  Insanity  of  a  person  ac- 
cused of  crime,  where  they  state  as  a  reason  for 
their  opinions  that  they  are  well  acquainted  with 
him  and  had  observed  his  oonduct  during  the  pe- 
riod In  regard  to  which  they  testified.  Territory  v. 
Rol>erts,  9Mont.l2. 

So,  the  rule  has  been  stated  that  nonexperts  hav- 
ing favorable  opportunities  for  ascertaining  by 
observation  the  facts  may  testify  as  to  their  opin- 
ion respecting  the  sanity  or  insanity  of  another. 
State  V.  Bryant,  98  Mo.  273:  Jamison  v.  People,  14& 
m.  »57;  Keithlcy  v.  Stafford,  120  IlL  607;  Reed  v 
State.  62  Miss.  406;  Wf>odcock  v.  Johnson,  80  Minn. 
217;  Clary  v.  Clary,  2  Ired.  L.  78;  Com.  v.  Gerade,  145 
Pa.  280. 

Within  the  rule  as  thus  stated,  witnesses  in  a 
will  contest  who  had  known  the  testatrix  person- 
ally, and  had  opportunities  to  frequently  observe 
her,  may  be  asked  to  state  from  what  they  saw  of 
her  and  from  their  interviews  with  her  what  they 
should  say  as  to  her  soundness  of  mind.  Shanley*s 
Appeal.  63  Conn.  3J5:  Wise  v.  Foote,i<l  Ky.  10:  State 
V.  Potts,  100  N.  C.  45T:  Doe,  McBougaid,  y.  McLean, 
1  Winat.  L.  pt.  1.  p.  120. 

But  a  nonexpert  witness  cannot  give  hto  opinion 
as  to  the  sanity  or  insanity  of  a  person  based  oo 
actual  observation,  where  he  has  no  particular 
acquaintance  with  him.    State  v.  Crisp,  126  Mo.  CiC5« 

Or  but  a  mere  passing  acquslntance.  Grand 
Lodge,  I.  O.  of  M.  A.  v.  Welting,  168  III.  408. 

Or  where  they  ap|}ear  to  have  had  no  opportuni- 
ties for  forming  an  opinion.  Holcomb  v.  State,  41 
Tex.  125. 

The  opinion  of  a  witness  upon  the  question  of  the 
competency  of  a  testator  is  admissible  only  when 
it  appears  that  the  witness  was  sufficiently  ac- 
quainted with  him  to  be  aMe  to  form  an  opinion. 
OVcnnor  v.  Madioon.  98  Mich.  183. 

And  where  the  witness  has  had  adequate  oppor- 
tunity to  observe  the  conduct  or  appearance  oi  the 
party  to  whom  insanity  to  imputed,  and  wiiose 
Judgment  is  based  upon  personal  observation  of 
his  appearance.  hnbitB,  manner,  and  conduct.  Tay- 
lor V.  United  Slates,"  App.  D.  C.27;  Turner  v.  Kan- 
sas City,  St  J.  &  C.  a  R.  Co.  23  Mo.  App.  12. 

To  render  the  opinion  of  a  nonexpert  witness  ad- 
missible 00  an  ii^sue  of  mental  soundness  the  cir- 
cumstances must  have  been  such  as  to  have, 
afforded  the  witness  an  opportunity  of  forming  an 
accurate  Jud»rment  as  to  the  existence  or  nonexist- 
ence of  mental  disease  considered  with  reference 
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ERROU  to  the  Superior  Court  for  Talbot 
County  to  review  a  ludgmeot  convictiug 
<lereDdaDt  of  murder.    Reversed. 
The  facts  are  stated  in  the  opinion. 


I  Mesire.  J.  H.  Worrill,  C.  J.  Thontton. 
Dapont  Gaerry,  J.  J.  Bull,  and  AlVcrft 
A.  Garson«  for  plain  I  iff  in  erron 

The  court  committed  error  in  OTerniling  the 
motion  to  change  the  yenue. 

Acts  1805,  p.  70;  Seams  y.  State,  84  Ala.  410; 


*to  the  character  or  dearree  in  which  it  is  alleged  to 
exist.   Powell  v.  State,  26  Ala.  2L 

And  while  the  opiDlons  of  nonexpert  wltnewes 
«re  admissible  in  a  criminal  prosecution  on  the 
•question  of  the  sanity  of  the  accused  the  court 
roust  be  satisfied  before  admitting  them  that  thej 
•bad  opportunity  by  ascoclation  and  observation  to 
form  an  opinion  as  to  the  sanity  of  such  person, 
firown  V.  Com.  U  Bush,  400. 

Witnesses  who  are  not  medical  experts  should  be 
required  to  show  that  their  acquaintance  with  the 
testatrix  had  been  sufficiently  Intimate  and  long  to 
Justify  the  formation  of  a  correct  judgment  as  to 
tier  mental  status  and  habits,  before  testifying  as 
to  the  condition  of  her  mind  at  the  time  of  mak- 
ing her  wllL    Moore  v.  Spier,  80  Ala.  129. 

The  opinion  of  a  witness  upon  the  question  of 
the  competency  of  a  testator  is  admissible  only 
when  it  appears  that  the  witness  was  sufficiently 
acquainted  with  him  to  be  able  to  form  an  opinion, 
■and  the  court  may  properly  require  him  to  state  all 
Che  c^oumstances  upon  which  his  opinion  is  based 
^fore  permitting  him  to  state  it.  0*Connor  v. 
Madison,  98  Mich.  188. 

And  the  acquaintance  with  another  which  will 
•qualify  a  witness  on  an  inquisition  of  lunacy  who 
is  not  a  physician  to  give  bis  opinion  as  to  his  san- 
ity or  insanity  in  connection  with  the  facts  upon 
which  It  was  based  must  be  something  more  than 
mere  occasional  brief  interviews  on  general  or  in- 
•different  subjects;  it  must  be  one  which  will  enable 
htm  to  affirm  with  some  confidence  that  he  has 
knowledge  of  the  intellectual  workings  and  mental 
states  of  the  person  In  question.  Re  Carmiohael,  86 
Ala.  514. 

The  opinions  of  witnesses  in  connection  with  the 
facts  on  an  issue  as  to  mental  capacity,  however, 
«re  admissible  in  evidence  vibere  it  is  apparent  that 
those  who  were  called  upon  to  testify  occupied  a 
{>o6itlon  toward  the  person  alleged  to  be  insane 
which  enabled  them  to  form  a  correct  judgment  as 
to  his  mental  condition.  Powell  v.  State,  25  Ala.  21; 
Ford  v.  State,  71  Ala.  885;  Thomas  v.  State,  40  Tex. 
«0;  Wood  V.  State,  58  Miss.  741. 

And  they  may  not  only  depose  to  facts  conducing 
to  establish  the  unsoundness  of  his  mind,  but  also 
4rive  their  opinions  in  connection  with  such  facts 
as  to  his  sanity  or  insanity.  Florey  v.  Florey,  24 
Ala.  241:  Norrls  v.  State,  16  Ala.  776. 

And  the  opinions  as  to  the  mental  capacity  of  a 
person,  of  those  who  from  habits  or  daily  or  com- 
mon intercourse  with  or  observation  of  him  can 
make  an  intelligent  comparison  of  the  mental  man- 
ifestations with  his  conduct  when  he  enjoyed  the 
full  use  of  bis  natural  faculties,  are  competent  evL 
deoce  when  the  facts  upon  which  they  are  founded 
are  given.    Bel ler  v.  Jones,  22  Ark.  92. 

But  the  acquaintance  of  nonexpert  witnesses 
with  the  person  whose  mental  condition  is  In  ques 
tlun  need  not  be  extensive  or  intimate;  It  is  enough 
if  it  is  such  as  to  enable  the  witness  to  form  some 
opinion,  the  value  of  the  opinion  depending  upon 
the  facts  upon  which  it  rests.  Johnson  v.  Culver, 
116  Ind.  278. 

And  if  a  nonexpert  witness  in  a  criminal  prose- 
cution  in  which  the  question  of  insanity  Is  Involved 
shows,  by  way  of  acquaintance  with  the  accused 
that  he  has  had  couversations  with  him  or  business 
dealings  or  social  intercourse,  or  any  other  mate- 
rial facts  warranting  an  loference  that  he  has 
sufficient  knowledge  to  form  an  opinion,  it  Is  the 
duty  of  the  court  to  permit  the  opinion  to  go  to  the 
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jury  for  whatever  It  may  be  worth.   Goodwin  v. 
State,  96  Ind.  660. 

So,  the  term  'intimate  acquaintance**  as  osed  in 
Oregon  Civil  Code. «  696,  providing  that  the  opiDlon 
of  an  intimate  acquaintance  respecting  the  menul 
sanity  of  a  person  may  be  given  where  the  reason 
for  the  opinion  Is  given,  requires  that  the  wiine!« 
should  be  more  than  a  casual  and  ordinary  acquaint- 
ance, and  requires.close  friendship  and  familiarity. 
State  V.  Murray,  11  Or.  413. 

And  the  opinion  of  a  nonprofessional  witness  io 
a  criminal  prosecution  oonoeming  the  sanity  or 
insanity  of  the  accused,  and  as  to  whether  bis  con- 
duct at  the  time  of  the  commission  of  the  crime 
was  that  of  a  rational  man.  is  not  admissitde  unless 
the  witness  is  an  Intimate  acquaintance  and  the 
reason  for  his  opinion  is  given.  State  v.  Murray, 
11  Or.  413. 

And  Cal.  Code  Civ.  Proc.  i  1870,  making  compe- 
tent the  opinion  of  an  intinu^te  acquaintance  re- 
specting the  mental  sanity  of  a  person,  excludes  ail 
evidence  of  others  than  intimate  acquaintances 
who  are  by  unreserved  intercourse  familiar  with 
the  varying  moods  and  temperament  of  the  person 
whose  soundness  is  questioned.  Oarpenter  y. 
Bailey,  94  Cal.  406. 

But  a  witness  in  a  will  contest  may  be  permitted 
to  give  his  opinion  as  to  the  mental  capacity  of  the 
testator  where  there  was  considerable  evidence  on 
the  question  of  his  intimate  acquaintance  with* 
him,  though  the  showing  of  intimacy  was  not  very 
strong.    Carpenter  v.  Bailey,  79  Oal.  382. 

The  same  degree  of  intimacy  is  not  necessary  to 
render  the  opinion  of  a  witness  admissible  on  the 
question  of  the  mental  condition  of  another  in  case 
of  general  Insanity,  where  there  is  total  incapacity 
to  distinguish  right  from  wrong  on  any  question  as 
in  cases  of  monomania  or  partial  derangement. 
Powell  V.  State,  26  Ala.  21. 

And  the  objection  that  a  person  called  upon  for 
an  opinion  as  to  the  sanity  or  insanity  of  another 
is  not  an  intimate  acquaintance  is  not  avoided  by 
varying  the  form  of  the  question  and  asking  the 
witness  how  such  person  appeared  mentally.  Gar. 
penter  v;  Bailey,  94  Cal.  406. 

And  if  the  witness  is  an  Intimate  acquaintance 
his  opinion  is  admissible  though  he  did  not  In  ex* 
press  words  state  the  fact  of  such  intimate  ac- 
quaintance. Farley  v.  Parker,  6  Or.  106,  25  Am. 
Rep,  504. 

b.  Applieation  in  particular  cases. 

L  In  criminal  proceedings, 

Nonexpert  witnesses  may  give  their  opinions 
upon  the  question  of  the  sanity  of  the  accused  in 
a  criminal  prosecution  where  they  were  acquainted 
with  him  and  had  seen  him  frequently  and  under 
diiferent  circumstances,  and  their  opinions  were 
founded  upon  such  acquaintance  and  knowledge. 
State  V.  Harden,  61  Vt.  296. 

That  a  witness  had  an  acqiiaintanoe  with  the  ac- 
cused in  a  prosecution  for  homicide,  and  had  bad 
conversation  with  htm  or  had  had  business dealiogs 
or  social  intercourse  with  him,  is  sufficient  to  Justify 
the  expression  of  an  opinion  as  to  his  sanity.  Good, 
win  V.  State,  96  Ind.  55a 

And  a  proper  predicate  for  the  admission  of  the 
opinluns  of  nonex|)ert  witnesses  in  a  criminal  pros- 
ecution in  which  insanity  Is  Interposed  a^  a 
defense  is  made  where  they  are  shown  to  have  had 
an  intimate  acquaintance  with  the  defendant  for 
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Blaekman  t.  8taU,  80  Ga.  785;  Hunter  v.  BtaU, 
AZ  Oa.  519;  1  Bishop.  Crim.  Proc.  8d  ed.  ^  70: 
Kerr,  Homicide.  882;  Johruan  t.  Com,  82  Ey. 
116;  8  Am.  &  Eog.  £oc.  Law,  pp.  96.  97.  and 
votes;  4  Am.  &  £ng.  Enc.  Law,  p.  118. 
The  court  committed  error  in  OFcrruling  the 


motion  of  the  plaintiff  in  error  to  contlnae  the 
case. 

Copenhagen  v.  Sfate,  14  (Ja.  22;  Maddox  v. 
Btate,  82  Ga.  581,  79  Am.  Dec.  807;  Biehop  v. 
State,  9  Ga.  121;  1  Bishop,  Crim.  L.  7th  ed. 
p.  877,  note  2;  Cox  v.  State,  64  Ga.  408,  87 


Tears  and  up  to  the  time  of  the  oriminal  act.  State 
T.  Ha  rat  (Idaho)  80  Pao.  661. 

So,  a  oooezpert  witness  Id  a  criminal  prosecution 
who  had  known  the  accused  for  fifteen  years  and 
met  and  observed  him  almost  dally  for  six  weeks 
immediately  preoediny  the  oommtaslon  of  the 
offense,  his  attention  beln?  particularly  directed 
to  his  mental  oondltton,  is  admissible  upon  the 
•question  of  his  sanity.  Pflueger  v.  State,  46  Neb. 
488. 

And  a  witness  In  a  criminal  case  who  testifies  that 
«he  has  been  acquainted  with  the  defendant  for 
two  years,  and  that  she  lived  nesi*  her  and  had  f  re- 
•quently  seen  her  at  work,  and  when  she  passed  the 
witness's  house,  sufficiently  qualifies  herself  to  frlve 
4ier  opinion  as  to  the  defendants  sanity  or  insanity. 
«affe  T.  SUte,  01  Ind.  141. 

And  a  witness  who  was  acquainted  with  a  person 
accused  of  crime,  and  who  had  oonyersed  with  him 
twice  or  more  during  the  year  just  previous  to  its 
•commission,  is  competent  to  give  evidence  as  to  his 
opinion  as  to  whether  the  prisoner  was  entirely 
insane  and  coold  not  dlsttogulsh  right  from  wrong* 
though  be  would  not  be  competent  to  testify  as  lo 
the  mere  existence  of  an  insane  delusion.  Powell 
▼.State.  26  Ala. 2L 

So,  a  nonexpert  witness  In  a  oriminal  prosecution 
who  bad  known  the  defendant  for  about  four 
months  prior  to  the  criminal  act,  and  saw  blm 
every  day  during  the  latter  part  of  that  time,  and 
sat  at  the  same  table  and  ate  with  him  once  or  twice 
and  noticed  him  and  observed  his  manner  of  speech 
and  conversation,  and  saw  him  the  evening  before 
tbe  act,  and  went  with  him  to  a  neighboring  vUlage 
on  the  morning  after  it,  and  had  considerable  con- 
versation with  him  on  tbe  way,  is  qusllfled  to  form 
and  express  an  opinion  as  to  his  sanity  or  insanity* 
State  V.  Lewis,  SO  Nev.  888. 

But  evidence  that  s  nonexpert  witness  had  known 
tbe  accused  in  a  criminal  prosecution  for  five  or 
six  years,  and  that  be  had  seen  him  often  on  the 
etreet  but  that  he  bad  not  worked  with  him.  does 
not  show  sufficient  information  to  warrant  bis 
giving  an  opinion  as  to  the  sanity  or  insanity  of  the 
accused.    ShaetTer  v.  State,  61  Ark.  241. 

And  It  has  been  held  chat  only  such  intimate 
acquaintances  of  the  accused  In  a  criminal  pros- 
ecution as  have  seen  htm  almost  daily  for  several 
months  preceding  the  alleged  crime  are  competent 
^i  nonexpert  witnesses  to  testify  as  to  bis  sanity  or 
insanity.    Sbults  v.  State,  97  Neb.  48L 

So,  a  witness  who  arrested  a  peraon  accused  of 
crime,  takina  him  some  distance  and  turning  him 
over  to  the  authorities,  cannot  testify  as  to  whether 
be  saw  anything  in  tbe  conduct,  appearance,  man- 
ner, or  conversation  of  the  accused  that  indicated 
that  he  appreciated  the  character  of  bis  act. 
Boiling  V.  State,  M  Ark.  688. 

But  the  opinion  of  the  jailer  who  bad  charge  of 
tbe  person  accused  of  crime,  as  to  his  sanity  or  in- 
sanity, may  be  given  in  evidence  though  he  bad 
no  previous  acquaintance  with  him,  wbere  it  was 
formed  upon  bis  subsequent  acquaintance  with  and 
knowledge  of  tbe  accused,  acquired  during  several 
montbs  that  the  latter  remained  under  his  charge, 
rather  than  upon  bis  mere  appearance  when  be  was 
first  brought  to  tbe  Jail,  and  he  bad  an  excellent 
opportunity,  of  which  he  availed  himself,  to  ac- 
■quire  an  intimate  knowledge  and  form  an  intelli- 
gent judgment  as  to  bis  mental  condition.  People 
▼.  MoOartby,  116  Cal.  fSb, 

And  the  rule  is  the  same  with  referenoe  to  an 
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officer  who  had  charge  of  tbe  prisoner  for  four 
months  prior  to  the  trial.  State  v.  Feister  (Or.)  60 
Pac  68L 

The  question  whether  the  evidence  of  the  sheriff 
who  took  the  defendant  into  custody  the  day  after 
a  murder  committed  by  him  that  in  his  opinion  be 
was  perfectly  sane  on  that  day,  where  he  had 
known  him  for  five  or  six  years  and  saw  him  every 
month  or  so,  is  admissible  upon  a  prosecution  for 
the  homicide,  is  within  the  discretion  of  the  court, 
and  will  not  be  reversed  except  in  case  of  abuse. 
State  V.  Hansen,  25  Or.  861. 

A  nonexpert  witness  iir  a  oriminal  prosecution 
cannot  give  his  opinion  as  to  the  sanity  of  tbe 
accused,  nowever,  wbere  it  is  not  shown  that  he 
knew  anything  in  regard  to  his  condition  except 
what  he  learned  as  foreman  of  the  jury  by  which 
he  was  previously  tried.  State  v.  Klinger,  46  Mo, 
22i. 

And  a  witness  is  not  qualified  to  give  an  opinion 
as  to  the  sanity  of  the  defendant  in  a  criminal 
prosecution  by  testimony  that  he  presided  as  dis- 
trict Judge  during  a  former  trial  of  the  offense  and 
observed  him  during  that  and  the  present  trial,  and 
that  he  examined  bis  eyes  as  he  sat  m  court,  and 
that  he  bad  been  a  good  deal  with  insane  peraons 
and  noticed  their  eyes  and  observed  their  differ- 
ence from  ordinary  eyes.  McLeod  v.  State,  81  Tex. 
Crim.  Bep.  881. 

Or  by  proof  that  he  was  on  the  grand  jury  after 
the  indictment  was  found,  and  that  the  grand  jury 
visited  the  Jail,  and  that  he  called  the  defendant 
out  of  bis  cell  and  asked  him  some  questions  and 
felt  of  his  bead  and  took  some  Interest  in  him  and 
afterwards  went  bac^  to  see  him.  State  v.  Klinger. 
46  Mo.  224. 

So,  a  witness  on  a  proseoutlon  for  homicide  who 
has  described  the  appearance  of  the  defendant  and 
claimed  to  bave  heard  her  talk,  but  to  have  paid 
littre  attention  to  what  she  said,  and  does  not  un- 
dertake to  detail  it,  cannot  be  asked  to  give  his 
opinion  from  her  appearance  and  conversation  as 
to  whether  she  was  of  sound  mind.  State  v.  Stick- 
ley,  41  Iowa,  282. 

And  a  nonexpert  witness  in  a  criminal  case  can- 
not give  her  opinion  as  to  tbe  mental  condition  of 
the  defendant  from  what  she  saw  of  him  during  tbe 
week  preceding  the  criminal  act  and  from  ber  con- 
versation with  h(m,  where  it  does  not  appear  how 
long  she  had  known  him  or  how  frequently  she  had 
seen  him,  or  that  she  bad  overseen  him  at  all  before 
that  week.   Taylor  v.  United  States,  7  App^  D.  C.  27. 

And  witnesses  in  a  prosecution  for  homicide  are 
not  competent  to  express  an  opinion  as  to  the 
prisoner's  mental  condition  at  tbe  time  of  the  act 
wbcn  for  months  they  had  not  seen  blm,  merely 
because  on  some  occasions  wben  they  had  seen  blm 
he  gave  evidence  of  mental  unsoundness,  where 
bis  mental  aberrations  were  fitful  or  rare,  and  in 
tbe  interval  his  mmd  was  lucid.  Com.  v.  Buccieri* 
163  Pa.  636. 

SL  In  dvQ,  oeltUmL 

Persons  who  grew  up  with  a  testator,  and  who 
marked  bis  conduct  in  infancy,  in  tbe  prime  of  life 
and  in  his  decline,  may  give  their  opinions  as  to 
bis  sanity  or  Insanity  in  a  proceeding  Involving  the 
validity  of  his  will,  wbere  they  state  tbe  grounds 
of  their  opinions.  Rambler  v.  Tryon,  7  Serg.  ft  B. 
OO.lOAm.  Dec.  444. 

And  evidence  that  persons  were  intimately  ao- 
quainted  witb  a  testator,  and  that  they  had  fre> 
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Am.  Rep.  76;  Whitwo)ih  v.  State,  80  Ga.  10; 
Reid  V.  State,  28  Ga.  190;  Varnadoe  v.  State, 
67  Ga.  768;  Barna/rd  v.  iS«a^<f,  78  Ga.  804; 
Worthy  v.  5/^^«,  44  Ga.  449;  Gunnfenv,  State, 
95  Ga.  830;  Andrews  v.  iS^^^if,  84  Ga.  82; 
Thomas  V.  5/<i^e,  27  Ga.  287;  Maynard  ▼. 
Cleveland,  76  Ga.  53. 


The  court  commUted  error  io  refusing  to  al- 
low counsel  for  the  plaintiff  id  error  to  pro- 
pound only  queFtioDsto  the  jurors,  other  tbao' 
those  prescribed  by  statute,  while  the  juror 
was  upon  the  court  as  a  trior,  they  baviDg- 
qualified  upon  their  voir  dire. 

WodfolkY.  State,  85  Ga.  60;  Copenhagen  ▼. 


qiient  and  friendly  iotercourse  with  blm  and 
abundant  opportunity  to  observe  his  condition 
and  note  the  cbaoercs  in  it  during  the  last  year  of  his 
life,  furnishes  a  sufficient  foundation  to  Justify 
ibem  in  expressing  their  opinion  with  respect  to 
his  sanity.  Commonwealth  Title  Ins.  &  T.Co.  v. 
Gray,  150  Pa.  256. 

Ro,  acquaintance  with  the  testatrix  before  and 
after  a  time  when  she  bad  a  severe  sickness,  and 
opportunities  to  see  her  after  that  time  and  observe 
what  changes  there  werp  in  her  conduct  and  ap- 
pearance, are  facts  of  the  hifthest  signiUcance  with 
relation  to  the  Question  of  her  soundness  or  un- 
soundness  of  mind  which  will  warrant  the  giving 
of  an  opinion  where  the  question  was  not  the 
simple  one  of  mental  unsoundness,  but  mentHl  un- 
soundness t>eaiou1ng  at  a  certain  time  and  indicated 
by  certain  changes  in  her  appearance  and  copduct. 
Shanley^s  Appeal,  €8  Conn.  825. 

And  a  witness  on  the  contested  probate  of  a  will 
who  had  known  the  testator  from  childhood  and 
been  intimate  with  him  may  give  his  opinion  as  to 
the  latter^s  mental  status  generally,  though  he  saw 
but  little  of  him  during  the  two  or  three  months 
Immediately  preceding  the  execution  of  the  will. 
Stubbs  V.  Houston.  88  Ala.  556. 

And  the  opinions  of  neighbors  who  had  known  a 
testator  for  many  years,  and  who  had  been  in  the 
habit  of  visiting  him  and  were  acquainted  with  bis 
former  condition,  and  could  mark  the  change  at  the 
time  of  their  interview  with  him,  are  admissible  in 
a  will  contest  upon  the  question  of  testamentary 
capacity.    Swails  v.  White,  U»  Pa.  281. 

And  neighbors  of  a  testator  who  had  known  him 
well  for  twenty-five  years,  and  had  often  had  deal- 
ings with  him,  and  would  never  have  hesitated  to 
buy  from  or  sell  to  him.  may  give  their  opinions  in 
a  proceeding  to  contest  his  will  that  he  wss  of 
sound  and  disposing  mind  and  capable  of  execut- 
ing a  yalid  deed  or  contract  during  the  period  of 
their  acquaintance  with  him.  Townshend  v.  Town, 
shend,  7  Gill.  10. 

So,  a  nonex|)ert  witness  In  a  will  contest,  who 
te<itiQe8  that  he  has  long  known  the  testator  and 
wasaneigbbor  and  bad  often  dealt  with  him  and 
conversed  with  him  both  before  and  after  the  ex- 
ecution of  his  will,  is  competent  to  give  an  opinion 
as  to  his  soundness  of  mind.  Ryman  v.  Crawford, 
86Ind.285. 

And  so  is  a  witness  who  has  been  intimately  ac- 
quainted with  a  testator  for  thirteen  years,  and  has 
frequently  been  at  his  house  for  weeks  together. 
Florey  v.  Florey,  24  Ala.  241. 

And  witnesses  who  were  more  or  less  intimate 
with  the  testator  for  many  years  before  his  death 
may  testify  to  their  knowledge  of  his  business  and 
social  acts,  and  express  their  opinion  as  to  his 
mental  condition  on  the  question  of  testamentary 
capacity.    Brooks^s  Estate.  54  Cal.  471. 

So,  the  opinions  of  nonexpert  witnesses  who  knew 
a  testator  intimately,  and  who  approached  him  on 
matters  of  business  as  to  his  mental  capacity,  are 
admissible  in  a  will  contest.  Fishbume  v.  Fergu- 
son,  84  Va.  87. 

And  a  daughter  of  a  grantor  who  knew  the 
habits  and  state  of  mind  of  her  father  and  often 
heard  him  speak  of  business  affairs  may  be  asked 
to  state,  in  an  action  to  set  aside  his  deed  upon  the 
ground  of  mental  incapacity,  if  he  talked  sensibly 
or  otherwise,  and  the  condition  of  his  mind  at  about 
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the  time  of  making  the  deed.    Moore  ▼.  Moore,  67 
M0.1S2. 

And  the  brother  of  a  testator  with  whom  he  bad 
been  engaged  in  conducting  a  joint  biistnesa.  their 
Intimacy  having  continued  during  the  whole  uf 
the  life  of  the  testator,  affording  blm  many  oppor- 
tunities for  Judging  of  the  testator's  mind,  may 
give  his  opinion  as  to  his  mental  capacity  to  a  will 
contest,  though  he  bad  not  stated  facta  in  his  testv 
mony  upon  which  he  iMsed  his  opinions.  Weems 
V.  Weems,  19  Md.  884. 

So,  a  legatee  under  a  will  which  was  contested  oo 
the  ground  of  mental  incapacity,  who  had  seen  the 
testator  for  thirty-  five  year8,may  testify,  excluding 
any  personal  transaction  or  oonversation  with  hmw 
frs  to  how  be  ate  his  meals,  what  ahe  heard  htm' say 
to  others,  and  what  he  did,  how  he  acted,  and  bow 
he  appeared,  and  upon  this  testimony  state  her 
opinion  as  to  his  mental  couditton.  Denning  v. 
Butcher,  91  Iowa.  426. 

And  a  stenographer  who  oiBciated  at  the  taking 
of  the  depositions  of  a  testatrix  which  oonpumed 
two  hours  shortly  before  the  time  of  the  execution 
of  her  will,  and  who  observed  her  in  the  meantime, 
may  be  asked  on  a  contest  of  her  will  to  state  from 
his  observation  of  her  at  that  time,  and  her  answer, 
conduct,  and  actions,  whether  or  not  she  was  of 
sound  mind.    He  Fenton.  97  Iowa,  192. 

So,  a  witness  may  give  her  opinion  as  to  the 
mental  capacity  of  a  testatrix  at  the  time  ker 
will  was  made  in  a  proceeding  to  contest  it,  where 
she  was  present  when  it  was  executed  and  states 
fully  the  condition  of  the  testatrix  and  her  ap> 
pearance  and  conversations  at  that  time.  Brown 
T.  Mitchell.  75  Tex.  9. 

And  a  witness  who  was  with  the  decedent  and 
assisted  in  caring  for  him  during  the  last  three 
days  of  his  life,  who  details  to  some  extent  his  ap- 
pearance and  condition  at  the  time,  la  aufflcienily 
qualified  to  express  an  opinion  as  to  whether  be 
was  of  sound  or  unsound  mind  at  that  time.  Mull 
V.  Carr,  6  Ind.  App.  491. 

And  a  witness  who  had  interviews  with  the  tes- 
tator during  bis  last  Illness,  and  opportunities  for 
ascertaining  bis  mental  condition,  may  give  bis 
opinion  as  to  whether  at  the  time  the  will  was  ex- 
ecuted the  testator  had  mind  and  intelligence sulB* 
dent  to  enable  him  to  have  a  reasonable  Judgment 
of  the  kind  and  value  of  the  property  he  propofr^ 
to  dispose  of  and  to  whom  he  was  willing  it.  B(«t 
V.  Best.  87  N.  C.  477. 

And  the  opinions  of  witnesses  who  were  with  the 
testator  during  his  last  illness,  accompanied  with 
the  facts  on  which  they  are  founded,  are  competent 
on  the  question  of  his  physical  power  to  execute  his* 
will  or  to  request  another  to  sign  it  for  him.  Blo- 
cher  V.  Hostetter,  2  Grant,  Cas.  288. 

But  evi  .ence  of  a  witness  In  a  will  contest  that 
he  had  lived  in  the  same  bouse  with  the  testatrix* 
and  that  he  saw  her  act  strangely,  does  not  show  & 
sufDclently  long  and  Intimate  acquaintance  with 
her  to  authorize  him  to  give  his  opinion  as  to  her 
mental  canacity  without  stating  the  facts  upon 
which  it  was  based.   Murphree  t.  Senn,  107  Ala.  424. 

And  a  witness  in  a  will  contest  who  hai  been 
away  for  three  years,  and  who  had  not  conversed 
with  the  testator  for  two  years  before  he  dit*d.  is 
not  competent  to  give  an  opinion  aa  to  his  sanity 
during  the  year,  when  he  did  not  see  hiao*  Den- 
ning V.  Butcher,  91  Iowa,  426. 
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^tate,  14  Ga.  29;  People  r.  Damon,  18  Wend. 
^5\;  Driatow  v.  Com.  16  Gralt  648;  Dilicorth 
<v.  Com.  ISGratt.  689,  65  Am.  Dec.  264;  Ben- 
fs€i  V.  State,  24  Wis.  59;  MeOuire  v.  State,  87 
1^1  iss.  8C9. 72  Am.  Dec.  124;  Sweeney  v.  fiaA:^, 
as  W.  Va.  228,  31  Am.  Rep.  757;  State  v. 
McDonald,  9  W.  Va.  465;  Parmele  ▼.  UutJury, 


2  Root,  185.  1   Am.  Dec.   65;  State  v.  C%tfp- 
wiflTTi,  1  S.  D.  414.  10  L.  R.  A.  432. 

W.  P.  Culpepper  was  related  to  Mr.  Bickley, 
and  Mr.  Bickley  was  the  a^i^ent  of  the  prose- 
cutrii.  and  of  her  stepmother,  who  was  also 
the  auDt  of  the  prosecutrix,  and  employed 
ouDsel  to  prosecute  the  defendant  for  them. 


Nor  Is  a  wltcsss  wbo  had  cot  conversed  with  the 
testator  for  seTeral  yeara,  and  wbo  had  onl^  ob- 
served bow  be  moved  about  and  looked.  DeoDlnir 
V.  Butcher,  91  Iowa,  425. 

And  evidence  that  a  witness  in  a  will  contest  vis- 
ited the  testatrix  about  twenty  yeara  before,  and 
that  durJDff  sucL  visit  she  a6ted  like  a  crazy  woman, 
•does  not  show  a  sufficiently  long  and  Intimate  ac- 
-quaintauce  with  her  to  authorize  the  witness  to 
4cive  an  opinion  as  to  her  mental  capacity  without 
>«iatinK  the  facts  upon  which  it  is  based.  Murphree 
v.  Senn,  107  Ala.  424. 

So,  a  witness  in  an  action  Involving  the  validity 
'^of  a  deed  attacked  on  the  grruund  of  mental  Inca- 
pacity of  the  Rrrantor,  wbo  has  testified  to  bis  acts 
and  declarations  sbowlnir  an  opportunity  to  form 
An  opinion,  may  give  his  opinion  as  to  mental  ca- 
pacity baaed  on  such  facts.  Woodcock  v.  John- 
.-eon,  36  Minn.  217. 

And  witnesses  in  an  action  to  cancel  a  deed,  who 
'knew  the  Kramor,  saw  her,  and  heard  her  talk,  may 
4ri  ve  their  opinions  as  to  her  sanity,  and  it  is  for  the 
Jury  to  determine  whether  the  reasons  of  the  wit- 
nesses for  their  opinions  were  satisfactory  or  not. 
i'Yizzell  V.  Reed,  77  Ga.  724. 

And  a  witness  wbo  had  been  acquainted  with  a 
^person  whose  sanity  is  in  question  for  several  years 
previous  to  the  execution  of  the  bond  sued  on,  a 
part  of  which  time  be  bad  been  a  law  student  in 
witness's  office,  is  not  Incompetent  to  state  an 
opinion  as  to  his  mental  condition.  Stale  v.  Geddls, 
43  Iowa,  268. 

And  a  witness  in  a  contest  over  a  frift  made  by  a 
person  since  deceased,  wbo  was  a  relative  of  and 
.intimate  with  deceased  and  bad  stayed  at  bis  bouse 
lor  some  time,  is  competent  to  testify  as  to  bis 
mental  oupaclty.    Stuckey  v.  Bella b.  41  Ala.  700. 

So,  the  wife  of  a  party  to  a  settlement  of  a 
-claim  who  was  sulferingr  from  a  stroke  of  paralysis 
is  competent  to  irive  her  opinion  as  to  whether  or 
«iot  he  comprehended  the  tacts  concerningr  it  in  an 
action  involving  lis  validity  when  she  was  con- 
-dtantly  with  him  and  bad  the  principal  care  of  him, 
4iod  dressed  him,  and  was  the  means  of  communi- 
-cation  between  him  and  the  world.  Burnbam  v. 
Mitchell,  84  Wis.  117. 

o.  A  qvLestion  for  the  trial  court. 

The  question  whether  the  opinions  of  nonexpert 
witnesses  as  to  the  sanity  of  the  accused  in  a  crtai- 
Inal  prosecution  were  based  upon  sufficient  ob- 
r«?rvatton  to  entitle  them  to  testify,  is  addressed  to 
<be  discretion  of  the  trial  JudKC.  Htte  r.  Com.  14 
Ky.  L.  Etep.  308;  First  Nat  Bank  v.  Wirebacb,  U  W, 
N.  C.  150;  Grand  Lodffe,  1.  O.  of  M.  A.  v.  Welting, 
ll»  111.  406. 

So,  the  trial  Judge  is  to  be  accorded  wide  dlscre. 

-tiOD  on  the  question  wbo  is  *'au  intimate  acquaint- 

.fince"  wbo  may  give  an  opinion  as  to  the  sanity  or 

Insanity  of  another  within  the  meaning  of  a  statute 

permitting  such  opinions  to  be  given  by  intimate 

acquaintances.    People  v.  McCarthy,  115  Cal.  255; 

People  V.  Sobmitt,  106  Cal.  48;  He  Wax,  ICA  Cal.  843: 

Wheelock  v.  Godfrey.  100  Cal.  678:  Carpenter  v. 

Bailey,  94  Cal.  406;  People,  Clougb,  v.  Levy.  71  Cal. 

«18;  People  v.  Pico,  62  Cal.  50:  People  v.  Hill.  118  Cal. 

i6£:  State  v.  Hansen,  26  Or.  801. 

And  the  determination  as  to  whether  a  witness 
-called  to  testify  as  to  the  mental  condition  of  a 
•person  had  a  sufficiently  intimate  acquaintance 
vith  him  to  render  his  opinion  admissible,  will  not 
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be  Interfered  with  on  appeal  where  there  was  no 
abuse.  People.  Cloucrb,  v.  Levy,  71  CaL  618;  People 
V.  McCarthy,  115  Cal.  255;  Be  Wax,  106  Cal.  343; 
Wheelook  v.  Godfrey,  100  Cal.  578;  People  v.  Fine, 
?7  Cal.  147:  People  v.  Pico,  62  Cal.  60;  People  v.  Hill, 
116  Cal.  562:  State  v.  Hansen,  25  Or.  381. 

While  the  appellate  court  bas  the  right  to  review 
the  determlnacion.  it  will  not  be  held  erroneous 
upon  a  mere  difference  uf  opinion;  It  must  clearly 
appear  that  the  decision  below  was  wrong.  People 
V.  Scbroitt,  106  Cal.  48. 

And  if  the  conclusion  reached  is  one  which  can 
be  reasonably  entertained  consistently  with  the 
idea  that  the  intimacy  must  be  such  that  the  wit* 
ness  would  appreciate  the  varying  moods  and  tem- 
perament of  the  otber.  and  be  able  to  judge  his 
acts  with  full  knowledge  of  his  peculiarities,  the 
ruling  will  not  be  reviewed  on  appeal.  Carpenter 
V.  Bailey,  94  Ca I.  406. 

And  the  discretion  of  the  trial  court  in  a  criminal 
case  permitting  witnesses  to  give  their  opinions  aa 
to  the  mental  condition  of  the  defendant  will  not 
be  disturbed  on  appeal,  where  it  appears  that  they 
were  acquainted  with  the  defendant,  and  had  more 
or  less  opportunity  for  acquiring  knowledge  on 
which  to  base  an  opinion.  People  v.  Lane,  101  CaL 
513;  People  v.  McCarthy.  115  Cal.  255. 

A  refusal  to  allow  a  witness  in  a  will  contest  to 
give  bis  opinion  as  to  the  mental  capacity  of  the 
testator  where  the  bbowing  of  intimacy  is  suffi- 
cient, however,  is  error,  and  ground  for  reversal 
on  appeal.    Re  Carpenter,  79  Cal.  882. 

Tn  Re  Carpenter,  79  Col.  382,  People  v.  Pico,  62  Cal. 
53,  People.  Clough,  v.  Levy,  71  Cal.  623,  and  People 
v.  Fine,  77  Cal.  147,  Mxpra,  were  distingufdbed 
upon  the  ground  that  in  all  those  caoes  the  evidence 
had  been  admitted  instead  of  rejected. 

So,  a  statement  by  a  witnesa  that  he  did  not  re- 
gard himself  as  intimately  acquainted  with  the 
person  whose  sanity  is  in  question  does  not  render 
him  incompetent  to  give  an  opinion  as  to  his  sanity 
or  insanity,  as  the  question  of  their  intimacy  is  one 
for  the  judfre  and  not  for  the  witnesses.  People  v. 
McCarthy,  115  Cul.  255. 

VL  Facta  and  rtaaona  a$  a  basis  for  an  opinloTk 

a.  OeneraJ  rules  as  to  statement  of. 

Facts  and  circumstances  are  the  primary  evi- 
dence on  which  a  jury  musf  rely  u|K)n  the  question 
of  mental  capacity,  and  not  the  opinions  of  wit- 
nesses as  to  the  soundness  or  capacity  of  a  party. 
Browne  v.  Moliiston,  3  Whart.  129;  McCullougb's 
Will,  86  Piitsb.  L.  J.  160;  Clarke  v.  Cartwrlght,  1 
Pbillim.  Eccl.  Rep.  90. 

And  the  opinions  of  witnesses  as  to  the  compe- 
tency of  a  testator  to  make  a  will  are  not  evidence 
unless  they  state  the  facts  on  which  such  opinions 
are  predicated,  as  it  Is  the  facts  rather  than  the 
opinions  that  constitute  evidence.  Hunt  v.  Hunt, 
3  B.  Mon.  575. 

Neither  the  opinion  of  an  expert  nor  of  a  nonex- 
pert on  the  question  of  the  mental  capacity  of  a 
testator  is  evidence  unless  the  jury  find  the  facts 
proved  upon  which  the  opinions  are  based,  and 
when  such  facts  are  found  the  opinion  is  a  fact  for 
tiie  jury  to  consider  in  connection  with  the  other 
evidence.    Foster  v.  Dickerson,  64  Vt.  233. 

And  the  court  in  forming  its  opinions  as  to  the 
soundness  of  mind  of  a  testator  will  look  to  the  fa^^is 
upon  which  the  witnesses  tased  their  opinions* 
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^  took  great  Interest  In  the  case,  took  an  active ' 
part  and  interest  in  the  prosecution. 

Dumas  y.  State.  62  Ga.  58;  Smith  v.  Lave- 
j<nt,  62  Ga.  874;  Georgia  R  Co.  v.  ffarU  60  Ga. 
650;  Rusty.  ShaehUford,  47  G^.  588;  Bishops. 
State,  9  Ga.  121;  Maddox  ▼.  State,  82  Ga.  5^1« 
79  Am.  Dec.  807;  Springer  y.  StaU    84  Ga. 


879;  Brawn  v.  State,  28  Ga.  489;  Almand  y. 
Rockdale  Countji,  78  Ga.  199;  LedfordY.  State. 
75  Ga.  856;  Hvdgins  y.  StaU,  2  Ga.  176;  WiUis^ 
y.  StaU,  12  Ga.  448;  (?aW/te  y.  8UlU,  71  Md. 
293.  4  L.  R.  A.  601. 

The  court  committed  error  In  allowing  (he 
opinion  of  nonexpert  witnesses  to  go  to  the 


rather  than  to  the  opinions  themselyes:  but  will 
form  its  opinion  from  the  whole  evidence  oonsist- 
loff  of  facts  and  opinions.  Newton  v.  Carbery,  6 
Cranch,  a  C.  600. 

The  extent  to  which  nonexpert  opinions  on  the 
question  of  incompetency  may  be  received  de- 
pends upon  the  familiarity  of  the  witness  with  the 
perpon  whose  sanity  is  In  question,  the  character  of 
the  disqualifloation,  the  nature  and  number  of  the 
extraordinary  circumstances  detailed,  and  their 
proximity  to  the  act  inrolTed  in  point  of  time* 
0*Connor  v.  Madison,  08  Mich.  388. 

And  the  opinion  of  a  person  not  of  the  medical 
profession  is  not  evidence  of  sanity  or  insanity 
unless  the  facts  upon  which  It  is  based  have  come 
under  his  own  observation,  and  unless  he  states 
such  facts  to  the  Jury.  Doe,  Sutton,  v.  Reagan,  6 
Blaokf.  m,  38  Am.  Dec.  466. 

And  a  contestant  who  attacks  a  will  on  the 
ground  of  mental  incapacity  cannot  be  asked 
whether  the  testator  was  weak  minded  where  the 
question  did  not  limit  the  opinion  to  what  he  had 
observed,  but  embraced  what  he  knew,  which 
might  include  what  he  had  ascertained  from  per- 
sonal tcansaotion  and  communications.  Re  Gold- 
tborp,  94  Iowa,  386;  Roe  v.  Taylor,  46  Dl.  485; 
Schlencker  v.  State,  9  Keb.  ti\\  Genz  ▼.  State,  68  N. 
J.  L.  482;  DeWitt  y.  Barley,  18  Barb.  660;  Park- 
hurst  v.  Hosford,  21  Fed.  Rep.  8S9. 

So,  in  State  v.  Maler,  86  W.  Va.  767,  it  was  held 
that  a  nonexpert  witness  may  give  his  opinion  on 
the  question  of  the  Insanity  of  the  accused  in  a 
criminal  prosecution,  where  be  htis  personal  knowl- 
edge of  the  facts  on  which  his  opinion  is  based. 

Before  the  opinion  of  a  nonexpert  witness  on 
the  question  of  sanity  or  insanity  can  be  consid- 
ered, it  must  appear,  not  only  that  the  witness  had 
the  opportunity  of  learning  the  facts  upon  which 
the  opinion  is  predicated,  but  that  the  opinion  was 
in  fact  based  upon  the  facts  and  circumstances  so 
ascertained,  and  not  upon  bare  conjecture.  Welch 
y.  Stipe,  06  Ga.  762. 

So,  the  rule  has  been  laid  down  that  a  nonexpert 
witness  in  a  wUl  contest  cannot  give  an  opinion  as 
to  the  sanity  or  insanity  of  a  testator  based  on  her 
own  observation,  and  what  she  had  heard  the  tes- 
tator say,  and  not  conflbed  to  facts  to  which  she 
had  testified.    Parsons  v.  Parsons,  66  Iowa,  754. 

Before  permitting  a  nonexpert  witness  to  express 
his  opinion  as  to  the  competency  of  a  testator  in  a 
will  contest  the  court  may  properly  require  the 
witness  to  state  ail  of  the  circumstances  upon 
which  his  opinion  is  based,  and  it  would  not  be  a 
great  stretch  of  discretion  to  permit  cross-exami- 
nation k)efore  allowing  the  opinion  to  be  given. 
O'Connor  v.  Madison,  08  Mich.  188. 

A  nonexpert  witness  is  competent  to  give  evi- 
dence as  to  the  sanity  or  iof  anky  of  a  person  where 
he  states  all  the  facts  upon  which  he  founds  his 
opinion  on  the  trial  of  an  issue  of  Insanity  respects 
ing  the  testimony  which  has  t>een  introduced,  but 
the  inquiry  should  be  limited  to  his  conclusion 
with  respect  to  the  facts.  Butler  y.  St.  Louis  L. 
Ins.  Co.  46  Iowa,  08. 

Before  the  opinions  of  nonexpert  witnesses  can 
be  admitted  upon  the  question  of  sanity  or  Insanity 
the  specific  facts  upon  which  they  are  based  must 
be  stated  by  the  witnesses,  or  their  testimony  must 
show  that  such  intimate  and  dose  relations  have 
existed  between  the  party  alleged  to  be  insane 
and  themselves  as  fairly  to  lead  to  the  conclusion 
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that  their  opinions  are  justified  by  their  opportu- 
nities for  observation.  Sbaefler  y.  State,  CI  Ark,. 
64L 

It  is  not  correot  to  say  that  the  opinion  of  a  wit- 
ness is  entitled  to  consideration  only  so  far  as  the- 
facta  stated  by  him  sustain  the  opinioo,  however, 
unless  the  proposition -is  understood  to  include- 
among  f aOts  referred  to  the  aoqualntaooe  of  the 
witness  with  the  subject-matter,  and  his  opponu- 
nities  for  observation.   Shanley^  Appeal,  fi  Conn,. 


And  the  opinion  of  a  nonexpert  witness  as  to  the 
sanity  or  insanity  of  another  is  admissitile  in  evi* 
dence,  though  he  is  unable  to  state  ail  the  fact» 
upon  which  he  bases  bis  opinion,  where  he  shows 
aoquaintanoe  with  such  person  and  opportunity 
for  observatioo,  and  that  he  had  okiserved  him. 
Stumph  V.  Miller,  142  Ind.  442;  Fkrley  v.  Parker,  ^ 
Or.  105.  25  Am.  Uep.  604. 

And  nonexpert  witnesses  may  give  their  opln- 
ions  in  a  will  contest  as  to  the  sanity  or  insanity  of 
a  testator  without  making  a  statement  of  facts 
upon  which  the  opinions  are  based,  where  it  is- 
shown  that  they  had  an  opportuutty  by  aseociatioa 
and  observation  to  form  suoh  opinion.  Newoomb- 
V.  Newcomb,  06  Ky.  120:  Cotrell  v.  Com.  18  Ky.  L. 
Rep.  806. 

The  Jury  being  left  to  judgo  as  to  itslvalue.  Got- 
rell  V.  Com.  18  Ky.  L.  Rep.  80&. 

And  the  fact  that  a  witness  in  a  will  contest^  who- 
had  an  opportunity  to  form  a  correct  Judgment  hs- 
to  the  testator^s  sanity,  is  unable  to  state  the  cir- 
cumstances upon  which  his  opinion  is  baaed,  or  that 
the  circumstances  stated  by  him  do  not  Justify  tais- 
opinion,  does  not  warrant  the  court  in  excludiog 
it  as  evidence,  or  in  instructing  the  Jury  to  disre- 
gard It.    Stubbs  V.  Houston,  83  Ala.  665. 

So,  the  rule  that  witnesses  in  a  will  contest  must 
state  the  facte  upon  which  their  opiniom  as  to 
mental  capacity  are  based  does  not  require  tlieift 
to  describe  what  is  not  susceptible  of  desoripiloa 
or  to  relate  facts  enough  to' enable  the  Jury  to 
form  an  opinion  from  them  alone;  it  is  sufflcieot  if 
they  state  facts  which  are  visible  and  intelii^nble 
appearances  and  acts.  Beaubien  v.  Ciootte,  \t 
Mich.  460. 

And  the  rule  has  been  laid  down  that  the  opinion 
of  a  witness  who  had  an  adequate  opportunity  lor 
observing  is  admiasible  when  he  statea  some  of  the 
facts  upon  which  it  Is  based.  Turner  v.  Kansa» 
City,  St.  J.  &  C.  B.  B.  Co.  23  Mo.  App.  12;  Crowe  v. 
Peters,  68  Mo.  4^. 

Or  where  be  states  such  facts  as  he  is  able  to  givew 
or  so  far  as  he  is  able.  Williams  v.  Lee.  47  Md.  321;. 
Beaubien  v.  Clcotte,  12  Mich.  460;  De  Wiu  v.  Barley* 
17  N.  Y.  840. 

Where  there  are  any  material  facts  stated  by  a 
witness  in  a  trial  for  homicide  warranting  an  infer- 
ence that  he  has  sufficient  knowledge  to  form  an 
opinion  as  to  the  sanity  of  the  accused,  it  is  the  duty 
of  the  court  to  permit  it  to  go  to  the  Jury  for  what- 
ever it  may  be  worth.  Qoodwln  v.  State,  06  lDd» 
560. 

All  that  is  necessary  is  that  the  witness  shall  de 
scribe  the  conversation,  conduct,  and  manner  of 
the  person  whose  sanity  is  in  question.  State  v» 
Murray,  11  Or.  413. 

So,  there  is  a  differenoe  in  the  nature  of  the  testl* 
mony  requisite  as  a  basis  for  an  opinion  in  the  two 
cases  of  sanity  or  insanity;  the  former  is  tiie  nor- 
mal condition  and  the  latter  abnormal,  and  whea 
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jury  ft!  testimoDj  as  to  the  sanity  of  the  de* 
xendaDt 

Code,  a  8867;  Penal  Code,  vol.  8,  f^  1021; 
Atlanta  Street  R  Co.  v.  Walker,  98  Ga.  465; 
Berry  ▼.  State,  10  Oa.  518:  Choice  v.  State,  81 
Oa.  424;  Wrwhtr,  State,  91  Qa.  80;  PatUreon 
▼.  State,  86  Ga.  70. 


If  tbe  defendant  committed  the  homicide, 
and  at  tbe  time  of  tbe  commission  he  wa» 
afflicted  with  a  meotal  disease,  and  by  reasoa 
of  said  mental  disease  bad  lost  tbe  power  of 
will  to  control  bis  actions  and  cboose  between 
rigbt  and  wronfr,  be  would  not  be  cruilty. 

RobertB  y.  StaU,  8  Ga.  810;  Pariona  v.  State, 


it  is  shown  that  tbe  witness  has  suflBoteot  acquaint- 
aooe  to  five  a  reasooable  opportunity  for  juitrlnir, 
testimony  that  he  eaw  notblnir  unususl  or  abnor- 
mal is  oom  petent    People  v.  Borgetto,  00  Mich.  888. 

And  while  wttnesMS  who  are  not  expens  shouJd, 
when  teetifyiDff  that  a  peraon  is  insane,  accompany 
their  opinions  with  the  facts  upon  which  they  are 
iMised,  this  is  not  necessary  where  they  testify  to 
the  sanity  of  tbe  party,  as  there  may  then  be  no 
such  abnormal  facts  to  be  stated.  Ford  ▼.  State,  71 
Ala.  886. 

So,  a  witness  in  a  prosecution  for  homicide  In 
which  insanity  is  alleged  as  a  defense,  whose  atteo- 
tiou  had  been  called  to  observe  tbe  condition  of  the 
pri(>oner*s  mind,  may  be  asked  whether  he  saw 
enough  in  his  intercourse  with  him  to  warrant  him 
in  expressing  an  opinion  as  to  his  sanity  or  Insan- 
ity.  Paonell  y.  Com.  88  Fa.  280. 

And  a  question  asked  a  witness  in  a  criminal 
prosecution  in  which  Insanity  is  alleged  as  defense, 
whether,  taking  into  consideration  conyersatiocs 
had  with  him,  and  their  character  and  his  actions  at 
tbe  time,  he  was  sane  or  insane,  is  not  subject  to  ol>- 
Jectlon  that  it  should  have  included  all  his  obserya- 
tionsdurlng  the  entire  period  of  his  acquaintance, 
where  the  opposing  counsel  did  not  take  tbe  trou- 
ble to  attempt  to  modify  the  eyldence  by  croa^ 
examination.    People  y.  Borgetto,  00  Mich.  888. 

So,  a  witness  who  is  competent  to  giye  an  opln- 
ion  as  to  the  mental  capacity  of  a  person  may  con* 
aider,  in  forming  such  opinion,  thlnire  which  he 
saw  and  of  which  he  had  a  personal  knowledge, 
although  be  did  not  describe  them  to  the  Jury. 
Mull  V.  Carr.  5  Ind.  App.  481. 

And  in  forming  an  opinion  on  the  subject  of  the 
inranity  of  a  testator  whose  will  was  made  during 
her  last  sickness,  a  nonexpert  witness  may  take 
into  consideration  any  fact  or  circumstance  within 
his  knowledge  or  observation  which  to  him  appears 
to  afford  evidence  of  her  mental  condition  at  the 
time  in  question,  whether  it  occurred  during  her 
last  sickness  or  at  a  time  prior  thereto.  Be  Nor- 
man, 72  Iowa,  84. 

b.  Effect  of  fafJure  to  ttate, 

A  witness  who  is  not  an  expert  cannot  testify  as 
to  his  opinion  with  reference  to  the  mental  capac- 
ity of  another  without  stating  the  facts  or  reasons 
upon  which  his  opinion  is  based.  Roberts  y.  Tra- 
wick,  18  Ala.  88;  Burney  y.  Torrey,  100  Ala.  187 
Grant  y.  Thompson,  4  Conn.  208.  10  Am.  Dec.  110; 
Jamison  y.  Jamison,  8  Houst.  (Del.)  108;  Bthridire 
y.  Bennett.  8  Houst.  (Del.)  205;  Bowden  y.  Achor,  06 
Ga.  243;  Potts  y.  House,  8  Ga.  824,  50  Am.  Dec.  820: 
Dlcken  y.  Johnson,  7  G a.  484;  Welch  y.  Stipe,  05  Ga. 
762;  Doe.  Sutton,  y.  Reagan.  5  Blaokf.  217,  88  Am. 
Dec.  460;  Sutherland  y.  Hankins,  56  Ind.  848;  Grubh 
y.  State,  117  Ind.  277:  Burkbart  v.  Gladlsb,  128  Ind. 
838;  Pennsylrania  Co.  y.  Newmeyer,  128  Ind.  401; 
Rarick  V.  Ulmer,  144  Ind.  25;  Pelamourges  y.  Clark, 
0  Iowa.  1;  State  y.  Penny  ma  a.  68  Iowa,  216;  Parsons 
y.  Parsons.  66  Iowa,  754;  Furlong  y.  Carrsher  (Iowa) 
71 N.  W.  210;  Shirleys  v.  Taylor,  6  B.  Mon.  00;  Eloi 
V.  Biol,  86  La.  Ann.  668;  Doreey  y.  Warfleld,  7  Md. 
66;  Waters  v.  Waters.  85  Md.681;  Lynch  y.  Doran,  06 
Mich.  386:  0*Connor  y.  Madison,  86  Mlcb.  180;  Re 
Pinney,  27  Minn.  280;  State  y.  Klinger,  46  Mo.  224; 
Turner  y.  Kansas  City.  St.  J.  ft  C.  B.  R.  Co.  28  Mo; 
App.  12;  Re  Vanauken,  10  N.  J.  Eq.  100;  State  y. 
Abrams,  11  Or.  100;  Dickinson  y  Dickinson,  61  Pa. 
401;  First  Nat.  Bank  y.  Wirebach,  106  Pa.  87;  Doran 
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y.  McOonlogue,  150  Pa.  88:  Stokes  y.  Miller,  10  W.. 
N.  a  241:  First  Nat.  Bank  y.  Wirebach,  12  W.  N.  C. 
150;  Adams  y.  State,  84  Tex.  Crim.  Rep.  470;  Yanke- 
y.  State.  51  Wis.  464. 

Opinions  must  be  founded  on  facts  which  must 
be  given  to  the  Jury  that  they  may  determine  the- 
weight  to  be  given  to.  the  opinions.  Elcessor  v. 
Eloessor,  146  Pa.  350;  TlUow  v.  Titlow,  64  Pa.  S16,  86. 
Am.  Dec  601;  Burney  v.  Torrey,  100  Ala.  167;  Shaver 
y.  McCarthy,  110  Pa.  880:  Sbaefler  v.  State,  61  Ark. 
241:  Goodwin  y.  State,  86  Ind.  550;  Colee  v.  State,  7^ 
Ind.  618:  State  y.  Mewherter,  46  Iowa.  88;  Godden  v. 
Burke,  86  La.  Ann.  160;  Beaublen  v.  Cicotte,  Vt 
Mich.  469;  Hoover  v.  State.  48  Neb.  184:  De  Witt  y» 
Barly,  17  N.  Y.  840;  Williams  v.  State,  91  Tex.  Grinu 
Rep.  — ,  80  &  W.  687. 

And  the  opmion  of  witnesses  as  to  the  sanity  or 
insanity  of  a  person  will  not  be  received  where- 
grounds  for  such  opinion  are  not  stated.  Rambler 
V.  Tryon,  7  Serg.  ft  B.  00, 10  Am.  Deo.  444;  Rice  v.. 
Rice,  60  Mich.  448, 68  Mich.  432. 

Or  where  no  reason -is  assigned  for  considering 
him  of  unsound  mind.  Shirleys  y.  Taylor,  5  tL 
Mon.  200. 

And  an  opinion  of  a  witness  that  a  testator  was- 
insane  at  the  time  of  maldng  his  will  is  not  compe- 
tent where  he  admits  that  he  knew  no  facts  or  cir- 
cumstances on  which  to  found  such  opinion.  Bow-^ 
ling  v.  Bowling,  8  Ala.  68& 

And  the  exclusion  of  the  opinions  of  phTsicians- 
In  a  prosecution  for  homicide,  who  were  not  ex- 
perts in  iosanity,  and  who  had  not  had  sufficient 
opportunity  for  examination  to  express  an  opinion 
upon  the  question  of  insanity,  is  not  error.  State- 
v.  Crisp,  128  Mo.  606. 

Nonexpert  witnesses  as  to  the  soundness  of  mind 
of  a  person  should  be  preceded  by  testimony  as  to- 
the  facts,  acts,  declarations,  etc,  of  the  subject  of 
inquiry.  Sheehan  v.  Kearney  (Miss.)  36  L.  R.  A.. 
IOe;,  and  see  tupra,  I.,  a. 

Before  the  opinions  of  nonexpert  witnesses  can  be- 
received  oq  the  question  of  sanity  or  insanity  of 
another,  they  should  disclose,  not  only  their  oppor- 
tunity for  observation,  but  should  also  state  the* 
facts  which  they  observed  which  are  the  basis  of 
their  opinions.    Moors  v.  Sanford,  8  Kan.  App.  243.. 

Witnesses  who  are  not  experts  may  be  permitted 
to  state  their  opinions  as  to  the  sanity  or  insanity 
of  a  person,  but  it  can  only  be  done  in  connectloa 
with  their  statements  of  the  particular  conduct 
and  expressions  which  form  the  basis  of  their 
Judgment.    State  v.  Williamson.  lOU  Mo.  162. 

And  the  opinion  of  a  nonexpert  witness  is  not 
admissible  in  evidence  to  prove  the  mental  condi- 
tion of  another,  although  formed  from  personal 
observation  of  the  appearance  &od  conduct  of  the- 
Individual,  where  It  is  not  acoompanied  by  a  state- 
ment of  the  facts  within  his  own  knowledge  upon 
which  he  bases  it    Yanke  v.  State,  61  Wis.  464. 

And  tbe  mother  of  a  testatrix  can  not  testify  as  ta 
her  opinion  as  to  the  soundness  of  mind  of  the  te^ 
tatrix  where  she  neither  states  the  facts  coming 
under  her  observation  nor  that  the  opinion  ex- 
pressed is  the  result  of  such  observation,  though  it 
is  shown  by  the  testimony  of  the  other  witn<*sBe» 
that  the  testatrix  had  lived  with  her  mother  all  her 
life.    Welch  V.  Stipe,  06  Ga.  76S. 

So,  the  grantee  in  a  trust  deed,  and  tbe  party 
wbose  debt  is  secured  thereby,  are  not  competent 
to  give  their  opinions  as  to  the  grantor*s  sanity  in 
an  action  to  set  aside  the  deed  tMsed  on  neither 
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«1  Ala.  577.  60  Am.  Rep.  193;  Danforth  v. 
State,  75  Ga.  614,  58  Am.  Rep.  4*^0;  Choice  v. 
aate,  81  Ga.  424;  Carr  v.  State,  96  Ga.  284. 

Mr.  J.  M.  Terrell*  AUoroey  General,  for 
the  State: 

The  motions  to  continue  were  addressed  to 
the  discretion  of  the  court 


As  there  was  no  abuse  of  discretion,  tbeie 
exists  no  error. 

Tliompwn  v.  State,  24  Ga.  297:  Maddoz  v. 
State,  32  Ga.  582,  79  Am.  Dec.  307;  Johnmn  v. 
State,  48  Ga.  116;  Brinkley  v.  Stale,  54  Ga. 
371:  Lovett  v.  State,  60  Ga.  207;  CkfZ  v.  State, 
64  Ga.  403,  37  Am.  Rep.  76. 


transactions  or  conversations  bad  with  bim  pre- 
viously or  at  any  time.  Anderson  y.  Cranmer,  11 
W.  Va.  5«2. 

And  a  witness  on  a  prosecution  for  crime  cannot 
irive  hiB  opinion  as  to  whether  the  accused  could 
discriminate  between  rigrht  and  wrong  or  had  suffl* 
•cient  mental  power  to  control  bis  actions,  where 
no  evidence  had  been  given  tending  to  show  that 
he  could  not  so  discriminate,  or  that  from  mental 
disorder  as  distinguisbed  from  orermasterinqr 
anger  or  revenge  be  could  not  control  bis  actions. 
:8mith  V.  State,  59  Ark.  139. 

But  tbe  opinion  of  nonexpert  witnesses  in  a  crim- 
Inal  prosecution  tbat  tbe  accused  was  not  insane 
after  a  conflict  with  a  designated  person  is  not  ren- 
dered incompetent  by  the  fact  tbat  tbey  bad  not. 
before  expressing  tbeir  opinions,  detailed  tbe  facts 
and  circumstances  upon  which  tbey  were  formed* 
wbere  tbey  testified  that  they  had  been  well 
acquainted  with  him  before  the  conflict,  and  had 
observed  his  manner  and  conduct,  and  had  seen 
bim  frequently  after  that  and  ot)s«rved  bis  man- 
ner, conduct,  and  conversations,  and  bad  ol)9erved 
nothing  diflferent  In  his  conduct,  the  tbeory  sought 
to  be  established  bving  tbat  he  became  insane  after 
the  conflict.    State  v.  Winter,  72  Iowa,  fSS7, 

So,  an  affidavit  on  an  application  for  a  continu- 
ance in  a  criminal  case  stating  tbat  tbe  witnesses 
named  will  testify  that  the  defendant  was  of  un- 
sound mind,  is  insulBoient  where  they  are  not  ex- 
pert witnesses  and  it  does  not  state  tbe  specitic 
facts  indicating  insanity  upon  which  tbeir  opinions 
are  based.    Warner  v.  State,  114  Ind.  187. 

And  a  continuance  will  not  be  granted  for  tbe 
purpose  of  procuring  the  testimony  of  a  witness  in 
a  criminal  prosecution  in  which  insanity  is  alleged, 
to  tbe  effect  tbat  tbe  accused  was  of  weak  mind 
and  subject  to  fits  of  such  mental  dertingement 
.and  aberration  of  mind  as  to  incapacitate  him 
from  distinguishing  right  from  wrong,  where  no 
fact  or  act  of  tbe  accused  is  given  upon  which  his 
-opinion  is  to  be  based.  Mendiola  v.  State,  18  Tex. 
App.  4«3. 

Nor  will  a  new  trial  be  granted  on  tbe  ground  of 
-the  erroneous  exclusion  of  tbe  opinion  of  a  wit- 
ness as  to  the  mental  condition  of  a  person  alleged 
to  be  of  unsound  mind,  unless  it  alleges  that  such 
witness  bad  testified  to  facts  showing  bim  to  be 
•qualified  to  give  such  opinion.  Sutherland  v. 
Hnnklns.  66  Ind.  843. 

But  where  witnesses  bad  pre\'1ously  given  testi- 
mony of  circumstances  showing  an  opportunity  to 
Judge  as  to  the  soundness  or  unsoundness  of  a  per- 
son whose  sanity  Is  in  question,  tbey  may  properly 
testify  as  to  their  opinion  on  the  question  without 
repeating  tbe  circumstances  in  connectlou  with 
tbe  opinion.  Feople  v.  Borgetto,  99  Mich.  330;  Van 
Huss  V.  Bainbolt.  2  Coldw.139. 

And  an  objection  to  tbe  admission  of  the  opinion 
•of  witnesses  as  to  tbe  sanity  of  the  accused  in  a 
criminal  prosecution  on  the  ground  that  tbe  rea- 
-eons  upon  which  they  were  based  were  not  given, 
cannot  be  first  taken  on  appeal  where  it  was  nor 
made  on  the  trial  and  witnesses  were  not  required 
to  give  their  reasons  and  their  refusal  made  a  spe- 
cial ground  of  objection.  State  v.  Murray,  11  Or. 
4ia' 

Some  of  the  oases,  however,  have  not  gone  so  far 
as  to  hold  opinions  entirely  inadmissible  when  facta 
•are  not  given  to  support  them,  tbe  absence  of  such 
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facts  being  regarded  as  affecting  tbe  weight  rather 
than  tbeadmiseiblllty. 

Thus,  under  tbe  general  pleading  witnesses  must 
pet  forth  particular  facts  and  expressions  to  show 
insanity. -otherwise  tbeir  evidence  would  be  of  no 
weight.    Sheaf e  v.  Rowe.  2  Lee,  Eccl.  Hep.  415. 

So,  mere  expressions  of  opinion  by  nonexpert 
witnesses  as  to  whether  or  not  a  designated  person 
was  incompetent  for  tbe  tranaaotion  of  business, 
not  founded  upon  any  facts  stated  bv  the  witness 
from  which  the  court  may  Judge  of  the  soundness 
of  the  opinions,  if  evidence  at  all,  are  of  tlie  slight- 
est  possible  value.  [Doughty  v.  Doughty,  7  N.  J. 
Eq.  048, 

c.    WTtat  fact*  may  be  ttated. 

A  witness  in  giving  the  facts  upon  which  he  bsses 
bis  opinion  on  the  question  of  sanity  or  insanity 
should  be  permitted  to  state  every  fact  which  coutd 
be  reasonably  made  tbe  foundation  of  an  opinina 
as  to  the  mental  condition  of  tbe  person  in  ques- 
tion.   Burkhart>-.  Oiadish,  128  Lnd.  338. 

One  who  is  competent  to  give  an  opinion  as  to  tbe 
mental  capacity  of  the  testator  in  a  will  content 
may  state  all  she  knows  about  him  both  liefore  and 
after  It  is  claimed  tbat  his  mind  failed,  together 
with  what  be  did  and  said,  and  the  change,  if  any, 
in  bis  manner.    Staser  v.  Hogan.  120  Ind.  327. 

And  a  legatee  under  a  will  is  a  comiietent  witness 
in  an  action  to  set  aside  the  will  as  to  the  mental 
condition  of  the  testator,  and  not  being  an  expert 
she  may  be  required  to  state  the  facts  upon  which 
such  opinion  was  based,  including  tbe  conduct  of 
the  testator,  what  he  said,  the  manner  in  which  be 
conducted  himself,  bisap))earance,  and  bis  full  his- 
tory up  to  the  time  of  his  death.  Staser  v.  Hogan, 
120  Ind.  227. 

And  a  petition  to  the  probate  court  for  an  allow- 
ance to  a  testatrix  as  widow  from  her  husband's 
estate  is  admissible  in  evidence  in  a  proceedinir  to 
contest  her  will  as  a  part  of  the  res  grBta  forming 
the  basib  of  the  opiniou  of  her  attorney  as  toherio- 
snnlty,  where  be  detailed  the  conversations  and 
business  transactions  which  be  bad  with  her  at  tbe 
time  and  tbe  making  of  the  (ictition  was  one  of  the 
transactions  forming  the  basis  of  his  opinion.  Fos- 
ter V.  Dlckerson,  64  Vt.  233. 

And  a  master  in  chancery  before  'whom  a  testa- 
trix bad  appeared  as  a  witness  may  testify  as  to  tbe 
circumstances  under  which  she  gave  her  testinaoD  j. 
her  aopearance  and  deportment  at  the  time,  and 
state  what  questions  were  asked  and  the  aosvprs 
which  she  gave,  for  the  purpose  of  estahlishing  a 
basis  for  his  opinion  as  to  her  mental  condition  at 
ibe  time.    Foster  v.  Diokerson,  ©4  Vt.  233. 

So,  nonexpert  wifnesses  may  testify  in  a  will  con- 
test to  the  behavior  of  the  testator,  bis  conduct  and 
conversation  and  appearance,  and  to  particular 
facts  tending  to  throw  light  on  the  sUtte  of  bis 
mind  and  from  which  its  condition  maybefah-ly 
inferred,  and  give  their  own  individual  opinions  is 
to  what  they  thought  of  his  capacity.  Ethridge  r. 
Bennett,  9  Houst.  (Del.)  295. 

And  a  witness  should  be  permitted  to  state  ia 
what  manner  the  testa tor^s  conversation  was  dis- 
connected as  tending  to  show  his  qualifications  us 
a  nonexpert  and  as  bearing  upon  the  question  of 
mental  capacity.    Re  Goldtborp,  94  Iowa,  S3L 

So.  tbe  acts  and  conduct  of  a  person  accused  of 
crime  while  in  Jail  under  arrest  therefor  may  be 
given  as  a  basis  for  the  opinion  of  the  witness  upoa 
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Juror  Culpepper  was  not  distqualifled.  He 
wa.s  not  sbowD  to  be  related,  either  bj  con- 
^aoguinity  or  affluity,  to  the  deceased  or  to  tbe 
rmeoculrix.  The  fact  that  he  was  related  to 
bickley,  the  ageut  of  the  prosecutrix,  would 
oot  disqualify  him. 

Bickley  himself  might  not  have  been  a  com- 
petent juror,  but  aa  he  bad  no  contlDgent  fee 


in  the  case  and  was  nnder  no  liability  contin- 
gent on  the  result  thereof,  no  good  reason  exista 
why  bis  cousin,  Juror  Culpepper,  should  not 
be  adjudged  a  competent  juror. 

1  Thomp.  Trials,  ^  62;  1  Bishop,  New 
Crim.  Proc.  g  019,  aod  authorities  cited. 

Me^ftrs.  S.  P.  Gilbert  and  J.  H.  KartlA 
also  for  the  State. 


.  the  prosecution  as  to  bis  sanity,  tboufrh  theaooused 
was  DOt  warned  that  hlsacts  and  expressions  would 
l>e  used  a^raliiat  bim.  Adams  v.  State,  84  Tex.  Crim. 
Kep.  47a 

And  where  <*y1denoe  of  a  conversation  is  irlven 
for  the  mere  purpose  of  layinir  a  fouudatioo  for 
the  admission  of  the  witnesses  opinion  aa  to  the 
aanity  of  a  person  accused  of  crime  the  entire  con- 
versation must  be  given  In  evidence,  so  far,  at 
least,  as  it  formed  a  part  of  the  ground  upon  which 
the  witnessHi  opinion  was  based.  Jamison  v.  Peo- 
ple. 145  Til.  857. 

But  a  nonexpert  witness  in  a  criminal  case  who 
has  testified  that  on  the  day  before  the  ojiminai 
act  was  committed  the  defendant  had  come  to  her 
house  and  talked  at  random  and  looked  so  much 
like  a  maniac  that  she  was  afraid  of  him,  cannot  be 
required  to  state  the  conversation  she  had  with 
him  at  that  time,  when  such  conversation  consti- 
tutes no  part  of  the  transaction  for  which  the  de- 
fendant Is  on  triaL  Taylor  v.  United  States,  7  App. 
D.  a27. 

And  the  statute  permitting  the  opinion  of  an  in- 
timate  acquaintance  to  be  glren  in  a  criminal  prose- 
cution respectina  the  mental  sanity  of  the  accused 
does  not  authorize  him  as  a  matter  of  rifrbt  tu  call 
out  statemenie  made  by  himself  to  witnesses  in  vari- 
ous conversations  had  with  them«  State  v.  Murray, 
11  Or.  413. 

So,  a  witness  in  a  will  contest  cannot  narrate 
communications  from  the  testator  to  her  and  base 
her  opinion  on  them  as  to  his  sanity.  Turner  v. 
Cook.  86  Ind.  129. 

Aod  a  witness  tsstifying  as  to  the  mental  capaci- 
ty of  a  testator  cannot  be  permitted  to  detail  con- 
'versatiobs  between  himself  and  a  third  person  with 
relation  to  the  testator  and  his  eccentricities- 
Iluffbes  v.  HuRhes,81  Ala.  619;  Hutchinson  v.  Hut- 
cbinson,  60  HI.  App.  87. 

And  a  justice  of  the  peace  before  whom  a  testa- 
tor who  was  a  lawyer  conducted  a  trial  cannot  be 
permitted  to  testify  that  he  managed  the  case  well 
and  shrewdly  where  he  did  not  detail  all  that  he 
Siiid  or  did  In  the  management  of  the  cause.  Staser 
T.  Hogan.  leO  lod.  207. 

And  evidence  as  to  the  contents  of  a  letter  upon 
"Which  a  nonexpert  witoera  based  his  opinion  as  to 
the  sanity  of  the  accused  is  not  admisf^lhle  in  a 
criminal  prosecution  unless  the  loss  or  destruction 
of  such  letter  had  been  previously  shown.  Adams 
V.  State.  34  Tex.  Crim.  Rep.  47a 

So«  to  authoiize  expressions  of  an  opinion  by  a 
nonexpert  witness  on  the  question  of  the  mental 
condition  of  another  he  must  state  facts  which 
hnve  some  significance  upon  the  question  of  such 
mental  condition.  State  v.  Leehman.  2  S.  D.  171; 
Buriiey  v:  Torrey,  100  Ala.  157;  Sutherland  v.  Ran* 
kinfi.  S6Ind.  843;  Waters  v.  Waters,  35  Md.  631;  Peo- 
ple v.  Boriretto,  99  Mich.  836:  O'Connor  v.  Madison, 
^  Mich.  183:  Lynch  v.  Doran.  95  Mich.  806;  Elcessor 
V.  Elcesoor,  148  Pa.  859;  First  Nat.  Bank  v.  Wlrebach, 
106  Pa.  87. 12  W.  N.  C,  160:  Stokes  v.  Miller.  10  W.  N. 
€.  iS4l;  State  v.  Brooks,  4  Wash.  828. 

The  rule  is  that  such  opinions  may  be  given  in 
connection  with  the  facts  upon  which  they  are 
formed  where  such  facts  are  of  such  a  nature  as  to 
enable  bim  to  form  a  knowledire  of  the  person's  in- 
tellect. Stewart  v.  Redditt,  3  Md.  67:  Jamison  v. 
Jamison.  8  Uoust.  (Del.)  108;  Potts  v.  House,  6  Qa. 
834.  SO  Am.  Dec  829;  Pittard  v,  Foster,  12  III.  App. 
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182;  Gibson  v.  Gibson,  9  Yerg.  829;  Foster  v.  Dicker- 
son,  64  Vt.  288. 

And  it  must  appear  that  he  had  some  knowledge 
of  the  acts  and  conduct  of  the  person.  Golee  v. 
State,  75  Ind.  518. 

Where  the  facts  testified  to  by  a  nonexpert 
witness  as  a  ground  for  his  opinion  on  the  issue  of 
sanity  or  insanity  are  few  or  trivial  or  such  as  are 
common  alike  to  sane  and  inaane  people,  it  is  im- 
proper to  ask  for  the  opinion  of  ia  witness.  Ex 
parte  Schneider.  21  D.  C  488. 

And  a  nonexpert  witness  cannot  give  an  opinion 
as  to  the  sanity  or  Insanity  of  another  where  she 
had  not  testified  to  any  acts  of  such  person  which 
would  indicate  that  he  was  other  than  sane.  State 
V.  WiUiamsoo,  106  Mo.  162. 

The  facts  upon  which  an  opinion  of  a  nonexpert 
witness  as  to  testamentary  capacity  of  another  are 
founded  must  afford  a  fair  foundation  for  an  opin- 
ion on  the  particularltioint  In  diapute.  Bloeseor  v. 
Eloessor,  146  Pa.  889. 

And  the  evidenoe  required  to  show  suiBoient  oi^ 
portunity  upon  the  part  of  a  witness  to  Judge  as  to 
the  mental  capacity  of  a  person  alleged  to  l>e  in- 
sane should  be  such  as  might  properly  move 
judicial  discretion  by  apprising  the  court  that  tha 
witness  may  believe  in  the  competency  of  the  per- 
son upon  reasonable  grounds,  in  order  to  justify 
his  opinion  that  the  person  in  question  was  sane, 
the  testimony  being  more  or  less  valuable  as  the 
oiroumstanoes  are  more  or  less  oon  vincing.  People 
V,  Borgetto,  99  Mich.  386;  O'Connor  v.  Madison,  98 
Mich.  188. 

The  opinions  of  nonexpert  witnesses  as  to  sanity 
or  Insanity  of  a  testator  are  not  admissible  where 
the  facts  stated  by  them  on  which  they  base  their 
opinions  relate  to  the  disease  and  autferlngs  of  the 
testator  aod  his  unfltnees  to  do  business,  but  have 
no  relation  to  his  mental  condition  or  testamen* 
tary  capacity.    Kariok  v.  Ulmer,  144  Ind.  25. 

And  a  continuance  will  not  be  granted  in  a  crinir 
ioal  prosecution  for  the  purpose  of  procuring  the 
testimony  of  a  witness  who  was  expected  to  tes- 
tify that  she  believed  the  defendant  to  be  insane, 
based  upon  the  facts  shown  by  the  evidence,  and 
that  he  was  a  somnambulist,  where  it  is  not  proba- 
ble that  the  jury  would  have  believed  her  conclu- 
sion and  opinion  to  be  correct  In  the  faoe  of  other 
testimony  to  the  effect  that  somnambulism  is  not 
a  symptom  or  evidence  of  insanity.  Fisher  y. 
State,  80  Tex.  App.  602. 

So,  an  opinion  is  inadmissible  when  it  is  based  on 
previous  knowledge  and  is  not  derived  from  the 
immediate  facts  to  which  the  witness  has  testified. 
SUte  V.  Stickley.  41  Lowa,  282. 

But  a  witness  inTan  action  in  which  a  party's  san- 
ity is  in  question,  who  has  stated  facts  which  lead 
him  to  believe  that  such  party  was  foolish  and 
simple,  may  give  his  opinion  as  to  his  capacity  to 
transact  business  or  enter  into  oontract.  Stewart 
V.  Spedden.  5  Md.  433. 

And  associates  aod  neighbors  of  a  person  accused 
of  crime  who  alleged  insanity  and  detailed  in- 
stances and  circumstances  conducing,  though 
slightly,  to  show  that  condition,  may  give  their 
opinions  as  to  his  sanity  at  the  time  of  the  act, 
upon  the  facts  shown  and  their  knowledge  of  the 
man.    Massie  v.  Com.  15 Ky.  L.  Hep.  562. 

And  tbe  opinions  of  nonexpert  witnesses  on  tha 
question  of   testamentary  capacity  are  not  rei^ 
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Cobbt  J.,  delivered  the  opinion  of  the 
court: 

W.  L.  Ryder  was  indicted  for  the  offense 
of  murder.  His  defense  was  that  he  did  not 
commit  the  homicide  charged  in  the  indict- 
ment, and  that,  if  he  did,  he  was  insane  at  the 
time  the  killing  was  done. 


1/2,  3.  When  the  case  of  the  accused 
called  for  trial,  he  made  a  motion  for  a  ooo- 
tinuance  on  account  of  the  absence  of  four 
witnesses.  His  motion  complied  strictly  with 
the  law  regulating  such  matters.  Penal  Code^ 
§962.  And  the  only  matters  about  which 
there  could  be   any  question  were  whether 


dered  inadmiasfble  by  the  fact  that  the  opinions 
are  not  shown  to  be  based  on  any  oorreot  under- 
standing of  the  true  criterion  of  mental  capacity 
to  make  a  will,  where  no  objection  was  mude  to  the 
introduction  of  opinions  in  evidence,  and  the  wit- 
nesses were  not  required  as  they  mlirbt  have  been 
to  state  the  grounds  of  their  belief.  Appleby  v. 
Brock,  76  Mo.  314. 

Bo,  the  opinions  of  witnesses  as  to  the  mental 
capacity  of  a  party  should  not  be  rejected  In  a  pro- 
ceeding before  a  master  because  based  on  facts 
which  In  the  opinion  of  the  master  did  not  indicate 
any  mental  Incapacity,  though  If  based  on  conver- 
sations only  they  might  with  propriety  be  rejected. 
Chiokerlng  v.  Brooks,  61  Vt.  65A. 

The  particular  facts  stated  by  each  of  the  several 
witnesses  as  to  the  testamentary  capacity  of  an- 
other must  be  taken  alone  as  the  basis  of  the  pro- 
posed opinion  of  that  witness,  however,  and  if  they 
are  found  by  themselves  inconclnsive  in  their  nat- 
ure, or  of  such  neutral  character  as  to  be  consistent 
either  with  soundness  or  unsoundness  of  mind, 
they  cannot  be  assumed  as  the  basis  of  an  opinion. 
Blcessor  v.  Blcessor,  146  Pa.  860. 

But  the  testimony  of  witnesses  in  an  action  upon 
a  promissory  note  In  which  the  Insanity  of  the 
maker  is  alleged  will  not  be  stricken  out  as  wholly 
Irrelevant  and  immaterial  to  the  issue  of  Insanity 
merely  because  the  facts  testified  to  by  each  taken 
separately  may  not  prove  or  tend  to  prove  sanity 
or  insanity  to  a  sufficient  extent  to  qualify  the 
witness  to  express  his  individual  opinion  on  the 
question.   First  Nat.  Bank  v.  Wlrebach,  106  Pa.  87. 

d.  WhatfaeU  warrant  an  opMon, 

What  statement  of  facts  would  show  a  sufficient 
foundation  to  warrant  the  giving  of  an  opinion  by 
a  nonezpejrt  witness  as  to  the  sanity  of  a  testator 
depends  upon  the  circumstances  of  each  case,  and 
must  be  left  for  the  trial  court  to  determine  in  the 
exercise  of  a  wise,  legal  discretion,  and  Its  ruling 
will  not  be  disturbed  unless  It  clearly  appears  that 
ft  has  not  properly  exercised  its  discretion.  Den- 
ning V.  Butcher,  91  Iowa,  4S5:  Shaeffer  v.  State,  61 
Ark.  241:  First  Nat.  Bank  v.  Wirebach,  12  W,  N. 
0. 160;  Boorman  v.  Northwestern  Mut.  Belief  Asso. 
W  Wis.  144. 

It  is  a  question  for  the  court  to  decide  before  the 
opinion  can  be  admitted,  but  after  its  admission 
the  weight  to  be  given  it  Is  to  be  determined  by 
the  Jury.  Shaeffer  v.  State,  61  Ark.  241;  Denning 
T.  Butcher,  91  Iowa,  425. 

And  it  is  the  right  of  the  opposing  party  to  cross- 
examine  the  witnees  before  the  court  passes  upon 
the  question.  First  Nat  Bank  v.  Wirebach,  12  W. 
N.  C.  160. 

What  Is  required  to  establish  a  sufficient  oppor- 
tunity for  Judging  as  to  the  soundness  of  another 
depends  upon  circumstances  which  may  properly 
affect  the  Judicial  discretion,  the  testimony  being 
more  or  less  valuable  as  the  circumstances  are  more 
or  less  convincing.  People  v.  Borgetto,  99  Mich. 
886. 

The  opinion  of  nonexpert  witnesses  as  to  the 
sanity  of  a  testator  are  not  evidence  in  a  will  con- 
test, but  where  the  witness  has  stated  the  appear- 
ance, conduct,  and  conversations  of  the  testator,  or 
other  facts  from  which  he  draws  his  conclusions, 
he  may  then  state  his  theory  based  upon  such  facts. 
Puryear  v.  Reese,  6  Coldw.  2L 

88  L.  R  A« 


And  nonexperts  who  have  had  opportunlcfes  to 
observe  a  person  may  give  their  opinions  of  his 
mental  condition  or  capacity,  at  the  same  time  stat- 
ing their  reason  and  the  facts  observed  upon  wbicb 
they  based  their  opinions,  Including  oonveraatloafr 
as  a  part  of  the  facts  observed.  Jamison  v.  Peo- 
ple, 146  111.  857;  Hutchinson  v.  Hutchinson,  60  Hi. 
App.  87. 

And  a  witness  who  details  a  conversation  had  be> 
tween  himself  and  another  may  also,  in  ooniie<v 
tloo  therewith,  state  his  opinion  or  impression  aa 
to  the  state  of  the  mind  of  such  person  as  It  ap- 
peared to  him  at  that  time.  People  v.  Sandford,  41^ 
Cal.20. 

Thus,  testimony  of  a  witness  In  an  action  to  set 
aside  a  deed,  that  he  knew  the  grantor,  and  that 
he  was  In  the  habit  of  drinking  to  excess,  and 
that  he  appeared  to  be  afraid  that  hia  own  nearocs 
would  kill  him,  Is  sufficient  to  qualify  him  to  give  an 
opinion  as  to  the  grantor*s  Insanity.  Dickea  v» 
Johnson,  7  Oa.  484. 

And  that  witnesses  In  a  criminal  prosecution 
knew  the  defendant  and  had  known  him  for  a  oon- 
Biderable  length  of  time,  and  that  he  always  acte<> 
like  a  sane  man,  is  sufficient  to  warrant  them  la 
forming  and  giving  an  opinion  as  to  his  sanity. 
Taylor  v.  State,  88  Oa.  647. 

And  a  witness  in  a  will  contest  who  bad  been  a 
neighbor  of  the  testator,  and  had  known  him  well 
for  twenty- five  years,  and  had  often  bad  dealings 
with  him, and  would  never  during  his  acquaintance 
have  hesitated  to  buy  from  him  or  aeli  to  him  to 
any  amount,  may  be  permitted  to  give  hia  opinion 
based  on  such  facts  and  his  acquaintance  with  him, 
that  he  was  of  sound  and  disposing  mind,  and  ca- 
pable of  executing  a  vaUd  deed  or  oontraot.  Town- 
shend  V.  Townshend,  7  Gill,  ttO. 

So,  a  nonexpert  witness  upon  the  question  of  the 
soundness,  of  mind  of  another  may  describe  the 
conduct  and  repeat  the  declaratlong  of  the  persons 
whose  mental  capacity  is  in  questtoo.  bat  the  dec- 
larations are  not  themselves  evidenoe  against  the 
adverse  party  except  In  so  far  as  they  oonatltute  a 
part  of  the  facta  upon  which  the  opinion  of  the 
witness  Is  founded.  Johnson  v.  Culver,  116  ind. 
278. 

That  a  witness  had  known  a  person  aocoaed  of 
the  murder  of  his  wife  for  six  or  seven  yeara,  and 
enjoyed  the  most  friendly  relations  with  him,  and 
saw  him  two  or  three  times  a  week  after  his  separa- 
tion from  his  wife  extending  over  a  period  of  sev- 
eral montha.  and  at  different  times  convetsed  witlk. 
him  al)out  his  separation,  do|  not,  however,  au- 
thorize him  to  give  an  opinion  as  to  his  sanity. 
State  V.  Brooks,  4  Wash.  288w 

And  a  nonexpert  witness  in  a  criminal  prosecu- 
tion cannot  give  hia  opinion  whether  the  accused 
waa  of  sound  mind  ftrom  her  conversations  and 
looks  and  from  his  knowledge  of  and  aoquaiotanoe 
with  her,  where  he  had  described  her  appearance 
and  manner  but  bad  paid  little  attention  to  and 
does  not  undertake  to  detail  what  she  said.  State 
V.  Stickley.  41  Iowa,  282. 

And  a  nonexpert  witness  who  testtflee  In  a  prose- 
cution for  burglary  that  he  has  known  the  accused 
for  many  years,  and  that  he  does  not  think  that  be 
can  distinguish  between  right  and  wrong  so  as  to 
know  that  it  Is  wrong  to  commit  burglary,  does  not 
show  himself  competent  to  give  an  opmlon  as  to 
whether  the  accused  would  have  sufficient  meotal 
power  to  keep  from  committing  the  crime  If  he- 
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tbe  facts  sought  to  be  proved  by  the  absent 
ivitnesses  were  material  to  the  defense,  and 
whether  or  not  he  could  prove  the  same  facts 
as  well  by  other  witnesses.  It  was  claimed 
that  the  accused  was  subject  to  fits  of  in- 
sanity, produced  by  a  chronic  disease  of  tbe 
ear,  which  originated  at  an  early  period  of  his 


life;  and  that,  when  suffering  from  the  effects 
of  this  disease,  he  Was,  and  had  been  at  va- 
rious times  in  his  life,  insane  and  irrespon- 
sible. Two  of  the  absent  witnesses  were  his 
brothers,  who,  accordiog  to  the  showine 
made,  had  associated  with  him  more  inti- 
mately  than   his    other    relatives,    and  his 


could    distinprufsh    between    right   and   wrong  * 
Sbaeffer  ▼.  State,  81  Ark.  241. 

And  the  opinion  of  a  witness  on  a  prosecution 
for  murder  in  which  insanity  Is  alleged,  who  had 
stated  that  the  accused  had  received  Id  juries  upon 
the  head  in  his  youth,  and  that  his  language  and 
conduct  were  at  times  strange  and  extraordinary, 
as  to  whether  bis  language  and  conduct  were  those 
of  a  rational  man,  is  not  admissible  without  detail- 
ing tbe  facts  In  regard  to  such  language  and  con- 
duct which  he  thought  strange  and  extraordinary. 
State  y.  Coleman,  27  La.  Ann.  001. 

8o,  witnesses  in  a  will  contest  who  simply  testify 
to  erratic  behavior  on  the  part  of  the  testatrix,  and 
that  she  was  changeable  and  sometimes  got  angry, 
are  not  competent  to  give  opinions  as  to  her  mental 
capacity.    Prentis  v.  Bates,  88  Mich.  567. 

And  that  a  testator  was  old  and  had  fallCN)  In 
health,  and  was  feeble,  and  that  his  mind  was  not  so 
strong  as  formerly,  and  that  he  was  deaf,  do  not 
raise  a  presumption  of  incompetency  which  will 
support  tbe  opinion  of  a  nonexpert  witness.  0*Con- 
nor  ▼.  Madison,  08  Mich.  183. 

And  that  the  testator  differed  from  the  witnesses 
in  political  opinion;  and  that  he  bad  no  knowledge 
of  the  good  qualities  of  a  horse,  does  not  furnish 
a  sufficient  basis  to  warrant  the  witness  in  giving 
an  opinion  as  to  bis  sanity  or  insanity.  Dorsey  v. 
Warfleld,?  Md.66. 

So,  conversations  held  with  a  testatrix  some  time 
after  the  execution  of  her  will  do  not  qualify  a 
witness  to  give  an  opinion  as  to  her  capacity  to 
make  It.   Eckert  v.  Flowry,  48  Pa.  48. 

And  a  witness  In  a  will  contest  who  testifies  that 
she  had  known  the  testatrix  for  six  years  before 
she  made  ber  will,  and  •was  quite  intimate  with 
her  during  that  time,  and  had  frequent  conversa- 
tions with  her  about  her  children,  her  life,  hard- 
ships which  she  had  gone  through,  and  other  little 
family  matters,  states  no  facts  or  circumstances 
wbich  justify  the  court  in  permitting  her  to  give 
an  opinion  as  to  the  mental  capacity  of  the  testa- 
trix.   Buys  V.  Buys,  00  Mich.  864. 

So,  evidence  that  an  aged  grantor  lost  his  way  In 
the  city  near  his  home,  and  that  he  sometimes  ad- 
dressed one  of  his  daughters  by  the  name  of  an- 
other, and  that  he  sometimes  seemed  low  spirited 
and  cried  and  sat  all  day  without  talking  unless 
someone  spoke  to  him,  is  not  sufficient  proof  of 
loss  of  memory  or  mental  Incapacity  to  Justify 
tbe  giving  of  an  opinion  based  upon  such  facts, 
lyncb  V.  Doran,  05  Mich.  805. 

And  evidence  that  a  witness  knew  a  party' whose 
sanity  was  in  question  when  be  was  a  small  boy  and 
lived  near  her,  and  had  seen  her  at  church,  and 
thatshe  did  not  eat  with  the  family  where  she  lived 
or  speak  to  him  or  his  family,  and  was  In  some  re- 
spects peculiar  in  her  habits,  is  not  sufficient  to 
form  a  foundation  to  authorize  him  to  give  an 
opinion  as  to  such  party*s  sanity.  Stewart  v.  Bed- 
ditt,  8  Md.  67. 

And  evidence  that  a  witness  had  met  a  person 
whose  sanity  was  in  question  frequently,  that  he 
was  a  man  of  active  habits  but  had  paralysis,  and 
that  after  that  there  was  a  change  in  him,— his  walk 
and  activity  and  speech  were  affected  and  the 
exprestion  of  his  countenance  changed,  and  that 
it  required  an  effort  to  speak,  and  that  his  face 
did  not  look  intelligent,  and  that  he  looked  like 
a  man  who  was  afflicted  and  distressed,— does  not 
tend  to  prove  insanity  or  delirium,  and  does  not 
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warrant  the  witness  In  expressing  an  opinion 
that  the  person  was  insane,  first  Nat.  Bank  v. 
Wirebach.  12  W.  N.  C.  160. 

And  a  refusal  to  receive  such  an  opinion  as  to  the 
sanity  of  another  is  not  error  where  the  only  foun- 
dation laid  was  that  the  witness  worked  with  the 
party  in  question  a  few  days  cutting  ice,  and  that 
he  became  quarrelsome  and  got  mad  at  him  be- 
cause he  olalme  dhe  did  notdrlire  the  horse  straight 
while  the  other  was  holding  the  plow.  Boorman 
V.  Northwestern  Mut.  Relief  Asso.  00  Wis.  144. 

In  First  Nat  Bank  t.  Wirebach,  12  W.  N.  a  160, 
the  rule  in  Irish  v.  Smith,  8  Serg.  ft  R.  573, 
11  Am.  Dec.  648, ,  inffu,  VIL  d,  1,  and  Wilkinson 
V.  Pearson,  23  Pa.  117,  supm.  III.  which  to  some 
extent  supports  the  doctrine  that  a  witness  may 
express  an  opinion  on  the  question  of  sanity  or  in- 
sanity based  upon  the  countenance  alone,  was  said 
to  be  of  doubtful  application  In  a  case  in  which  tbe 
countenance  was  distorted  by  paralysis,  and  would 
not  apply  where  it  was  not  clear  that  the  witnesses 
based  their  opinions  upon  the  mere  appearance  of 
the  face. 

YII.  Scope. 

a.  Oonjlnement  to  condiugUmB  from  faetB  stated. 

To  render  the  opinions  of  nonexpert  witnesses 
admissible  on  a  question  of  sanity  they  must  be 
limited  to  conclusions  drawn  from  specific  acts  and 
facts  testified  to  by  them.  Jamison  v.  People,  146 
m.  867:  Re  Ross,  87  N.  Y.  514. 

The  opinions  should  be  based  only  upon  the  facts 
testilled  to  by  the  particular  witnesses.  Ex  parte 
Scbnelder,  21  D.  C.  438.  And  see  also  EUcessor  v. 
Elcessor,  146  Pa.  850,  and  First  Nat.  Bank  v.  Wire- 
bach, 106  Pa.  87,  supra,  VL  o. 

And  must  be  founded  upon  their  own  observa- 
tion. Appley  V.  Brock,  76  Mo.  814;  Morse  v.  Ctew- 
ford,  17  y t.  502,  44  Am.  Dea  849. 

And  they  must  beconlloed  to  statements  of  fact» 
or  of  their  opinions  formed  from  facts  known  tO' 
the  witness  and  disclosed  to  the  Jury.  Be  Bloody 
62yt.850. 

And  a  nonexpert  witness  on  a  question  involv- 
ing the  validity  of  a  deed  is  not  competent  to  tes- 
tify whether  in  his  opinion  the  grantor  would  bet 
easily  persuaded  to  do  any  act  dictated  by  any  per- 
son he  considered  a  friend,  where  any  fear  or  dif « 
Acuity  might  threaten  him  or  his  property,  unless 
he  became  so  in  view  of  the  acts  and  conduct  of 
of  such  party  which  be  had  witnessed  and  to 
which  he  had  testified.  Brand  v.  Brand,  80  How. 
Pr.108. 

80,  nonexpert  witnesses  'in  a  criminal  prosecu- 
tion cannot  give  their  opinions  as  to  the  sanity  of 
the  accused  Ibased  on  evidence  which  they  have 
heard  other  witnesses  detail.  State  ▼.  Khnger, 
46  Mo.  234;  State  v.  Brioyea,  5  Ala.  S41;  Appleby  v. 
Brock,  76  Mo.  814. 

Expert  witnesses  alone  can  give  an  opinion  upon 
facts  shown  by  others  assuming  them  to  be  true. 
State  V.  Potts,  100  N.  C.  457. 

And  nonexpert  witnesses  cannot  give  opinions 
upon  tbe  question  whether  a  hypothetical  state  of 
facts  would  or  would  not  if  true  be  evidence  of  in- 
sanity. State  V.  Klinger,  46  Mo.  ZZi;  Appleby  v. 
Brock,  76  Mo.  814;  I)unham*s  Appeal,  27  Conn.  102; 
Plttard  V.  Foster,  12  III.  App.  182. 

Even  upon  cross-examination.  Dunham's  Ap- 
peal, 27  Conn.  102. 

And  a  nonexpert  witness  cannot  be  asked  to  state 
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f physical  and  mental  condition  was  more  pecul- 
arly  within  their  knowledge  than  that  of  any 
other  members  of  his  family.  Another  wit- 
ness was  one  who  had  been  acquainted  with 
him  from  his  childhood  and  who  knew  of  his 
infirmity,  and  of  his  periods  of  alleged  in- 
sanity and   irresponsibility.    The  remaining 


witness  was  a  physician  who  had  known  the 
accused  all  his  fife,  and  was  professionally 
familiar  with  the  nature  of  the  alleged  disease. 
It  further  appeared  in  the  showing  for  a  con- 
tinuance that  all  of  these  witnesses  would 
swear  to  the  insanity  of  the  accused  at  tim«a 
when  his  disease  was  at  its  worst.    In  the 


to  the  jury  if  the  symptoms  and  indioations  testi- 
fied CO  by  other  wUnessee  were  proved  and  they 
were  satisfied  of  thels  truth  whether  la  his  opinion 
having  heard  all  the  symptoms  and  iodicatioDS  S' 
designated  person  was  of  sound  or  unsound  mind, 
and  if  of  unsQund  mind  what  are  the  nature  and 
character  of  such  unsoundness,  where  conflicting' 
symptoms  and  indications  had  been  testified  to,  as 
It  would  serve  virtually  to  put  the  witness  in  the 
jury  box  and  require  him  to  weigh  the  evidence. 
Smith  y.  Hickenbottom,  67  Iowa,  788. 

So,  a  nonexpert  witness  cannot  give  his  opinion 
as  to  the  sanity  or  insanity  of  another  witness. 
Territory  v.  Padiila,  8  N.  M.  510. 

And  a  witness  by  whom  the  weakness  of  intellect 
and  failure  of  memory  of  another  witness  were 
sought  to  be  shown,  who  is  not  an  expert,  is  nut 
competent  to  give  his  opinioa  as  to  the  value  of 
her  testimony.    Howard  y.  Ruasell,  75  Tex.  ITL 

And  a  witness  in  a  will  contest  cannot  give  his 
opinion  of  the  physical  capacity  of  a  testator  to 
hold  conversations  testified  to  by  another  witness 
where  he  was  not  present  at  that  time.  Higglns  y. 
Carlton,  28  Md.  116,  82  Am.  Dec.  600. 

So  an  opinion  of  a  nonexpert  witness  as  to  men- 
tal capacity  cannot  be  given  where  it  is  founded 
upon  mere  hearsay.  Appleby  v.  Brock,  76  Mo.  814. 

And  letters  sent  to  a  testator  are  not  admissible  in 
evidence  to  show  tbe  opinions  of  the  writers  as  to 
his  capacity,  such  evidence  offered  being  in  the 
nature  of  hearsay.  Tatham  v.  Wright,  2  Buss.  & 
M.L 

And  a  witness  in  a  criminal  prosecution  cannot 
be  asked  whether  the  accused  was  considered  par- 
tially deranged,  as  such  a  question  does  not  rail 
for  his  own  opinion.    Yankee  v.  State,  61  Wis.  404. 

Nor  can  a  witness  in  a  will  contest  be  asked  if  be 
ever  heard  anybody  question  the  sanity  of  the  tes- 
tator, as  the  opinions  of  others  not  under  oath  as 
to  sanity  or  insanity  are  not  admissible.  Staser  v. 
Hogan,  120  £nd.  207. 

And  evidence  in  a  trial  for  murder  as  to  what 
certain  persons  who  took  the  accused  to  the  hospi- 
tal for  medical  treatment  previous  to  the  offense 
thought  as  to  his  mental  condition  at  that  time  is 
not  competent,  being  merely  hearsay.  State  v. 
Gut,  18  Minn.  843. 

Nor  Is  it  competent  to  prove  tbe  effect  of  the 
conduct  of  a  person  accused  of  homicide  upon  tbe 
mind  of  another  person  on  tbe  day  before  the  com- 
mission of  the  act  on  the  question  of  sanity  on  a 
prosecution  therefor.  Lake  y.  People,  1  Park. 
Crim.  Rep.  496. 

b.  Cofliparisons  and  eonciusUmB  from  observation. 

Neighbors  of  a  testator  who  were  well  acquainted 
with  him  and  competent  to  give  opinions  as  to  his 
sanity  may  testify  on  a  contest  of  bis  will  as  to  his 
appearance  and  why  they  thought  he  did  not  rec- 
ognize them,  and  whether  his  mind  was  simply 
weakened  or  was  impaired  in  some  of  its  faculties, 
and  whether  he  was  worse  or  better,  and  whether 
he  could  or  could  not  hold  extended  conversa- 
tions.   Meeker  v.  Meeker,  74  Iowa,  862. 

And  a  nonexpert  witness  in  a  wIU  contest,  who 
was  well  acquainted  with  tbe  testator  both  in  sick- 
ness and  in  health  and  bad  tbe  care  of  him  in  sick- 
ness, may  be  permitted  to  testify  that  he  raw  no 
difference  between  his  mental  condition  In  sick- 
ness and  his  mental  condition  in  health.  Sever!  n 
y.  Zack,  56  Iowa,  28. 

88  L.R.  A. 


So.  questions  by  the  contestant  of  a  wlU  as  to 
whether  the  witness  noticed  during  a  designated 
time  any  weakening  of  the  testator's  mind,  aikd 
whether  during  a  specified  time  his  mind  had  weak- 
ened. Is  not  objectionabie  as  leading.  Frasor  v. 
Jennison,  42  Mich.  206. 

And  evidence  of  a  competent  witness  In  awfl] 
contest  that  he  saw  no  difference  between  tbe  tes- 
tator's mental  condition  in  sickness  and  in  health 
is  not  rendered  inadmissible  by  Iowa  Code,!  81^41, 
though  he  is  a  party  to  the  suit.  Severin  v.  Zack, 
66  Iowa,  28. 

And  a  witness  on  tbe  contested  probate  of  a  will 
may  compare  the  mind  and  memory  of  tbe  testa- 
trix, as  regarding  the  amount  of  property  she  was 
worth  and  the  disposition  she  wished  to  make  of  It, 
with  that  of  an  average  child  of  a  designated  num- 
ber of  years  of  age.  Richmond's  Appeal,  9  Oonn. 
226. 

But  a  witness  in  a  will  contest  cannot  be  asked  to 
contrast  the  testator's  mental  condition  at  a  time 
not  fixed  or  limited  with  his  mental  condition  as  It 
had  been  in  prior  years.  Denning  v.  Butcher,  M 
Iowa,  426. 

In  Denning  y.  Butcher.  91  Iowa,  425,  supra,  Ri 
Norman,  72  Iowa,  84,  supra.  1.  a,  and  Sevem  v. 
Zack,  66  Iowa,  28,  aiupra,  were  distiniruished  upon 
the  ground  that  in  neither  of  them  wun  the  quts* 
tion  of  tbe  rl^ht  of  the  court  to  pass  upon  the  suf- 
ficiency of  tbe  foundation  laid  for  the  admiEsioa 
of  the  opinions  of  the  witnesses  ralaed  or  deter- 
mined. 

So,  insanity  cannot  be  shown  In  a  criminal  proee- 
cution  by  evidence  of  a  nonexpert  witness  com- 
paring the  accused  with  other  Insane  penou 
whom  tbe  witness  claims  to  know,  stating  that 
such  persons  are  well  known  to  be  insane.  Gehrfcs 
V.  State.  18  Tex.  568. 

But  a  nonexpert  witness  who  was  acquainted 
with  a  testator  and  had  given  facts  f rum  which  a 
conclusion  might  be  drawn  as  to  the  state  of  hii 
mind,  such  as  his  manner,  conversations,  eto^  it 
or  near  the  time  of  the  execution  of  the  wlU,  msj 
be  asked  what  impression  the  facts  stated  made 
upon  him  as  to  the  soundness  of  the  testatorli 
mind.    Ken  worthy  v.  Williams,  6  Ind.  SlL 

And  a  witness  in  a  will  contest  in  which  insanity 
is  alleged  may  be  asked  if  the  deceased  said  or  did 
anytblncr  showing  a  want  of  soundness  of  tbs 
mind,  and  if  so  what  it  was.  Watson  y.  Anderson, 
11  Ala.  43. 

And  a  witness  in  a  will  contest  who  had  had  a 
business  transaction  with  the  testator  which  be  de- 
tailed to  the  jury  may  testify  whether  anything 
occurred  at  the  time  which  indicated  a  want  of  uo- 
derstaodlng  on  the  part  of  tbe  testator  as  to  the 
business  in  which  he  was  engaged,  and  whether  be 
saw  anything  tbat  indicated  mental  derangement, 
and  as  to  his  opinion  as  to  the  decedent's  mental 
condition.    Kice  v.  Rice,  68  Mich.  432L 

And  witnesses  examined  by  the  state  in  a  crimi- 
nal proeeicution  in  rebuttal  on  the  question  of  in- 
sanity, wbo  have  had  transactions  with  the  pris- 
oner and  known  him  well  for  a  long  time  immedi- 
ately preceding  the  commission  of  the  crlmiotl 
act,  may  be  asked  whether  or  not  they  bad  erer 
observed  anything  about  the  accused,  or  in  what 
he  said  or  did,  that  indicated  insanity.  State  t. 
Maler,  86  W.  Va.  757. 

So,  nonexpert  witnesses  in  a  will  contest  wbo  bad 
without  objection  testified  to  their  aoquaintanos 
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showing  the  facto  upon  wblch  their  testimony 
would  be  based  appeared  In  detail.  The 
counter  showiog  disclosed  that  there  were 
other  relatives,  members  of  the  immediate 
family  of  the  accused,  who  were  present  at 
the  trial,  and  could  be  called  as  witnesses; 
but  it  did  not  appear  that  any  of  these  would 


testify  to  the  peculiar  facte  set  out  in  the  nM>- 
tion  for  a  continuance,  and  upon  which  it  wai 
based.  It  is  proper,  however,  to  add  that  the 
four  absent  witnesses  did  not  see  the  accused 
on  the  day  of  the  homicide,  or  at  any  time  im- 
mediately preceding  that  day.  In  a  case  like 
the  present,  where  there  has  been  a  shocking 


with  the  testator  embracing  details  and  partiou- 
larn,  and  given  their  opinions  founded  upon  sucb 
recited  facts,  as  to  the  soundness  of  the  testator's 
mind,  may  be  asked  whether  they  ever  observed  in 
his  appearance  or  manner  or  conduct  anything 
which  indicated  mental  unsoundness,  the  questions 
calliQff  for  a  simple  ai&rmatlve  or  negative  reply, 
with  full  opportunity  for  cross-examination  to  elic- 
it how  much  in  the  answer  was  matter  of  fact  and 
bow  much  opinion  as  to  what  would  Indicate  men- 
tal unsoundness.  Kimberly's  Appeal,  68  Conn.  428i 
87  L.  K.  A.  261. 

e.  OmcliuUma  of  law  and  facL 

The  inquiry  as  to  the  opinion  of  a  nonexpert  wI1>. 
nesB  as  to  the  sanity  or  Insanity  of  another  should 
be  hmfted  to  his  conclusion  with  respect  to  the 
facts.    Butler  v.  St.  Louis  L.  Ins.  Co.  46  Iowa,  98. 

And  opinions  embracing  all  the  merits  leaving 
nothing  for  the  Jury  to  decide  cannot  be  given. 
Stuckey  v.  Bellab,  41  Ala.  TOO;  Pelamourges  v. 
Clark,  9  Iowa,  1. 

Thus,  a  statement  by  a  nonexpert  witness,  in  an- 
swer to  a  question  as  to  how  the  person,  whose 
mental  condition  was  In  question  acted,  that  bis 
acts  were  insanity,  is  neither  a  statement  of  facts 
as  to  such  person's  conduct  nor  the  expression  of 
an  opinion  that  he  was  authorized  to  make,  and  Its 
exclusion  is  not  eiror.  State  v.  Leebman,  8  S.  D. 
171. 

A.nd  a  nonexpert  witness  cannot  give  an  opin- 
ion In  an  action  to  set  asiae  a  deed  for  undue  in- 
fluence and  fraud  that  the  grantor  could  nott)e 
influenced  by  any  power  on  earth  whether  the  ef- 
fort to  divert  him  from  a  fixed  purpose  was  made 
oy  friend  or  foe,  as  such  opinion  would  determine 
the  very  question  of  fact  upon  which  the  contro- 
versy depends.    Smith  v.  Smith,  117  N.  C.  dSXL 

It  has  been  be1d,however,that  the  right  to  express 
an  opinion  as  to  the  sanity  or  insanity  of  another 
deludes  the  right  to  give  it  as  to  the  degree  or  ex- 
tent of  the  mental  infirmity,  and  to  apply  it  to  the 
particular  matter  in  controversy.  Scalf  v.  Collin 
County,  SO  Tex.  614. 

And  that  where  an  issue  as  to  the  sanity  or  in- 
sanity of  a  person  is  one  upon  which  a  witness  may 
properly  state  his  opinion  he  may  do  so  notwith- 
standing the  fact  that  his  answer  embraces  the 
very  issue  on  trial.  Scalf  v.  Collin  County,  80  Tex. 
514. 

And  questions  asked  witnesses  In  a  will  contest, 
competent  to  give  opinions  as  to  the  testator*s  san- 
ity, as  to  his  sppearance  and  whether  they  thought 
he  did  not  know  them,  and  as  to  whether  his  mind 
was  simply  weakened  or  was  Impaired  in  some  of 
Its  faculties,  and  whether  he  got  worse  or  better, 
and  whether  he  could  or  could  not  hold  an  ex- 
tended conversation,  are  not  objectionable  as  call- 
ing for  opinions  upon  questions  of  which  the  Jury 
was  equally  qualified  to  judge  if  possessed  of  the 
same  facts  as  the  witnesses.  Meeker  v.  Meeker,  74 
Iowa,  860. 

And  a  question  asked  a  nonexpert  witness  In  a 
will  contest  as  to  his  opinion  based  upon  his  knowl- 
edge and  otMcrvation  of  the  condition  of  her  mind, 
whether  when  he  last  saw  the  testatrix  before  the 
date  of  the  alleged  will  she  was  competent  or  of 
aufllcient  capacity  to  transact  business  or  make  a 
will.  Is  not  objectionable  as  embodylnr  a  rule  for 
measuring  and  testing  the  legal  capacity  of  the 
deceased  to  make  a  valid  disposition  of  her  estate 
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by  will,  but  is  a  valid  method  of  ascertaining  the 
degree  and  extent  of  the  menul  capabilities  of  the 
person  and  the  vigor  and  strength  of  her  will. 
Horah  v.  Knox,  87  N.  a  488. 

On  this  subject,  see  also  note,  RitfiU  of  witness  to 
give  an  opinion  on  the  exact  iemte  to  be  tried  in  rs- 
epect  to  sanity  or  mental  eapacUu%  to  Brown  v. 
Mitchell  (Tex.)  86  L.  B.  A.  64. 

6,  As  to  particular  statements 
1.  In  eriminal  proceedings, 

A  nonprofessional  witness,  who  has  detailed  what 
he  has  seen  and  observed  in  the  conduct  of  a  per- 
son accused  of  crime,  may  give  his  opinion  as  to 
whether  the  accused  had  sufficient  mind  to  dis- 
criminate between  right  and  wronir  in  refereoce 
to  his  act.  Smith  v.  State,  SO  Ark.  180;  Pflueger  v. 
State,  46  Neb.  498;  United  States  v.  Guiteau,  1 
Mack'^v.  408,  47  Am.  Bep.  247. 

In  Pflueger  v.  State,  46  Neb.  40R,  Shults  v.  State* 
87  Neb.  461,  supra,  V.  b,  1,  was  distinguished  upon 
the  ground  that  in  that  case  the  evidence  objected 
to  was  whether  the  prisoner  did  in  fact  know  the 
difference  between  right  and  wrong. 

And  the  opinion  of  a  witness  as  to  whether  a 
person  accused  of  crime  could  distingnlsb  between 
right  and  wrong,  who  had  stated  that  he  knew  him 
some  years  since,  will  be  taken  as  referring  to  the 
period  of  his  acquaintance  with  him  up  to  the  time 
he  last  saw  him  before  the  offense,  and  not  to  the 
time  or  the  trial.    Powell  v.  State,  25  Ala.  2L 

So,  a  witness  who  is  competent  to  give  his  opin- 
ion as  to  the  mental  condition  of  the  accused  in  a 
crimmal  action  miiy  state  his  opinion  as  to  the  de- 
gree of  capacity  or  incapacity  by  reason  of  the  dis- 
order with  which  the  accused  is  afflicted.  United 
States  V.  Guiteau,  1  Mackey,  486,  47  Am.  Bep.  247. 

And  a  nonexpert  witness  may  testify  that  the  ac- 
cused acted  like  a  man  of  understanding  and  dis- 
cretion, or  that  he  had  no  idea  that  he  was  de- 
ranged, or  that  he  appeared  to  be  perfectly  in 
possession  of  his  faculties,  or  that  there  was  no 
appearance  of  derangement,  or  that  he  was  per- 
fectly  rational,  or  that  he  had  not  the  use  of  his 
reason.  State  v.  Byan,  cited  in  Jarman  on  Wilis, 
p.  122  note. 

And  a  witness  who  had  arrested  a  person  accused 
of  crime  and  taken  him  to  Jail  may,  after  descrih- 
ing  the  appearance  and  manner  of  the  accused  dur^ 
ingthat  time  and  detailing  what  he  said  and  did, 
give  his  opinion  as  to  whether  be  was  being  con- 
trolled by  or  suffering  under  an  insane  delusion 
with  reference  to  the  alleged  criminal  act.  Boil- 
ing V.  SUte,  54  Ark.  688. 

But  refusal  to  permit  a  nonexpert  witness  to 
state  from  facts  within  his  personal  knowledge 
which  he  had  related  upon  the  witness  stand  what 
was  his  opinion  as  to  the  sanity  or  insanity  of  a 
person  whose  mental  condition  was  in  question.  Is 
not  error  where  he  is  permitted  to  state  that  dur- 
ing the  times  he  had  seen  him  he  bad  always  con- 
sidered him  irrational  when  excited.  State  v. 
Leebman,  2  S.  D.  17L 

And  refusal  to  permit  a  nonexpert  witness,  who 
had  stated  how  the  accused  acted  and  talked,  es- 
pecially on  the  day  of  the  homidde,  to  state 
whether  or  not  be  ulked  like  a  sane  or  Insane  man 
during  the  night,  is  not  a  violation  of  the  rule  that 
nonexpert  witnesses  may  give  their  opinions  as  to 
the  sanity  of  an  Individual  after  having  first  testi- 
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homicide,  tind  where  there  can  be  scarcely  a 
doubt  that  the  accused  committed  it,  although 
be  does  not  expressly  so  admit  in  his  plea,  the  ofe- 
f  ense  mainly  relied  on  being  that  of  insanity  at 
the  time  of  the  killing,  it  was  depriving  the 
accused  of  a  very  great  right  when  he  was 
forced  to  trial  in  the  absence  of  these  four  wit- 


nesses, who  knew  the  facts  that  were  material 
to  his  defense,  and  whose  presence  was  impor- 
tant to  the  proper  determination  of  the  issoe. 
It  is  especially  so  in  the  present  case,  when  the 
record  shows  that  there  was  much  evidence 
for  the  state  to  show  that  the  accused  was  sane. 
The  large  amount  of  evidence  for  the  state 


fled  to  bis  actions,  declarations,  general  demeanor, 
and  peculiarities.    Blanton  v.  State,  1  Wash.  266. 

So,  evidence  of  the  mental  capacity  of  a  person 
accused  of  crime  is  not  admissible  upon  a  prosecu- 
tion therefor  when  offered,  not  for  the  purpose  of 
proving  him  non  eomptis  mentis,  but  as  a  measure 
of  his  Intellectual  capacity.  Patterson  v.  People. 
46  Barb.  ess. 

And  a  nonexpert  witness  In  a  criminal  prosecu- 
lion  cannot  testify  as  to  whether  he  had  discovered 
the  accused  to  be  a  man  of  very  weak  mind.  Gard- 
iner V.  People,  6  Park.  Crim.  Kep.  156. 

And  vaffue,  indefinite  expressions  of  a  nonexpert 
witness  in  a  criminal  proeeoution.  that  the  person 
looked  and  acted  like  an  Insane  person,  are  not 
admissible  upon  tbe  issue  of  insanity.  (Sehrke  v. 
State,  18  Tex.  668. 

So,  a  witness  in  a  trial  for  murder  in  which  In- 
sanity Is  alleged  as  a  defense,  who  is  not  a  medical 
man,  cannot  state  wbac  kind  of  fits  the  defendant 
was  affected  with.  McLean  v.  State,  16  Ala.  672. 
,  And  a  witness  who  has  testified  to  his  opinion 
'  that  tbe  accused  was  insane  cannot  be  permitted 
to  testify  that  he  bad  expressed  that  opinion  to 
his  sister  two  years  before  the  criminal  act,  and 
state  what  bis  sifter  said  in  reply,  as  that  woiAd  be 
mere  hearsay.   People  v.  Schmitt,  106  Cal.  48. 

S.  In  elvtt  cases. 

Witnesses  who  had  known  a  testatrix  person- 
ally, and  had  opportunities  toTfrequentiy  observe 
her,  may  be  asked  in  a  will  contest  to  state  from 
wbat  tbey  saw  of  her,  her  appearance,  and  tbe  in- 
terviews bad  with  her,  wbat  tbey  would  say  as  to 
her  mental  condition,  and  whether  or  not  she  was 
of  sound  and  disposing  mind.  8hanley*s  Appeal, 
4B  Conn.  886. 

And  the  opinions  of  witnesses  as  to  tbe  capacity 
of  a  testator  to  comprehend  bis  property  and  make 
an  intelligent  disposition  thereof  by  will,  are  ad- 
missible in  evidence.   Re  Pinney,  27  Minn.  280. 

And  tbe  witness  may  give  bis  opinion  as  to 
wbetber  tbe  testator  had  mind  and  intelllRence 
suflBclent  to  enable  him  to  have  a  reasonable  Judg- 
ment of  the  amount  and  value  of  tbe  property  be 
proposed  to  will  and  to  wbom  be  was  willing  It. 
Best  V.  Best,  87  N.  a  477. 

So,  a  witness  In  a  will  contest  may  testify  that 
when  be  visited  the  testator  be  would  look  at  him 
with  a  vacant  stare  and  after  speaking  with  him 
and  telling  him  wbo  he  was  he  would  answer,  and 
tbat  bis  countenance  and  appearance  Indicated 
ohildlshnefls.  IrHh  v.  Smith,  8  Serg.  ft  B.  673,  11 
Am.Dea648. 

And  he  may  be  asked  whether  the  eye-sight  of 
tbe  testator  was  good  enough  to  have  enabled  bim 
to  recognize  bim  when  near  bIm  if  his  mind  bad 
been  right.  Irish  v.  Smith,  8  Serg.  ft  R.  678, 11  Am. 
Dec  648. 

Wbere  witnesses  In  a  will  contest  have  given  an 
opinion  of  the  capacity  of  tbe  testator  founded  on 
facts  known  to  tbem,  and  conduct  within  their 
own  observation,  however,  tbey  cannot  be  called 
on  to  say  what  their  opinion  would  have  been  un- 
der a  different  state  of  affairs.  Rambler  v.  Tryon, 
9  Serg.  ft  R.  90, 10  Ai^  Bee  444. 

And  tbey  cannot  "ifttlfy  as  to  wbat  they  had  de- 
clared upon  tbe  sQbJeot  to  others.  Harrison  v. 
Bowan,  8  Wash.  G.  a  680. 

So,  a  witness  upon  tbe  question  of  mental  oapaci- 
tj  should  be  required  to  state  the  measure  of 
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capacity  In  his  own  language  and  by  such  ordinary 
terms  or  forms  of  expression  as  will  best  convey 
his  own  Ideas,  and  should  not  be  asked  as  to  tbe 
party*s  capacity  to  transact  business  inteJligeoily 
and  understandlngly.  Cbickering  v.  Brooka,  61  Yt. 
664. 

But  a  nonexpert  witness  In  a  will  contest,  wbo 
has  testified  fully  as  to  all  tbe  facts  witbin  ber 
knowledge  in  relation  to  the  testator's  tesumeo- 
tary  capacity,  may  give  ber  opinion  as  to  wbetber 
he  was  of  sound  mmd  and  able  to  understand  whst 
he  was  doing,  and  capable  of  transacting  ordlnaiy 
business.    Keltbley  v.  Stafford,  126  111.  GOT. 

And  testimony  of  a  witness  in  a  will  contest 
tbat  he  would  not  willingly  trust  the  testator  to 
make  an  important  trade  for  him  is  not  competent 
upon  the  question  wbetber  tbe  testator  bad  sulft- 
dent  mental  capacity  to  make  a  oodicil  to  bis  wUL 
Prather  v.  McClelland,  76  Tex.  574. 

Bo,  a  witnees  in  an  action  involving  tbe  validity 
of  a  deed  amy  be  asked  wbetber  from  tbe  genersl 
appearance  of  the  grantor  he  oonaidered  bim  at 
tbe  time  of  tbe  execution  thereof  capable  of  mak- 
ing a  contract  or  of  transacting  important  businea. 
Wilkinson  v.  Pearson.  23  Pa.  117. 

And  evidence  of  witnesses  in  an  action  In  wbich 
tbe  issue  was  as  to  tbe  soundness  or  unsoundness  or 
the  mind  of  one  for  wbom  a  trust  had  been  created, 
and  wbetber  the  trust  had  been  executed,  to  tbe 
effect  tbat  tbey  bad  known  him  from  his  birtb  up 
to  tbe  time  of  testifying,  and  tbat  be  was  not  o^ 
sound  mind  and  capable  of  managing  hisiaraperty* 
is  competent  and  admissible.  Otiear  v.  Gray,  t^ 
aa.456. 

And  a  witness  may  give  an  opinion  as  to  tbe 
capacity  of  a  donor  to  dispose  of  and  manage  prop- 
erty to  the  amount  of  several  hundred  dollars  in 
one  transaction  on  a  question  as  to  power  to  make 
a  gift,  and  tbe  question  wbetber  he  could  nnder- 
standingly  dispose  of  $500  in  government  bonds  is 
only  objectionable  as  leading.  Melendy  v.  Spanld- 
ing,  Clark,  64  Yt.  617. 

But  refusal  to  permit  a  witness  In  a  will  contest 
to  state  wbetber  tbe  testator  had  mind  enouab  to 
know  wbat  be  was  doing  in  bequeathing  bis  prop- 
erty is  not  error  where  tbe  witness  was  permitted 
to  testify  tbat  be  was  fit  to  bequeath  bis  things  to 
specified  legatees,  giving  his  reason  therefor.  Dan- 
iel V.  Daniel,  89  Pa.  19L 

And  refusal  to  permit  nonexpert  witnesses  (a  a 
will  contest  to  give  their  opinions  as  to  wbetber  tbe 
testatrix  bad  mind  enough  to  understand  tbe  paper 
in  contest  by  reading  It,  or  oouid  have  been  brought 
to  understand  it,  wbere  tbe  witnesses  knew  ber  well 
and  detailed  her  conduct  and  pecoltarltles  from 
their  own  observationa,  is  not  prejudicial  error 
wbere  tbe  same  witnesses  testified  In  sobstaoce 
tbat  she  had  not  mind  enough.  In  their  opinion,  to 
make  a  will  and  understand  Its  nature  and  condi- 
tion.   Overall  v.  QJand,  11  Ky.  U  Rep.  871. 

So.  a  witness  in  an  action  Involving  tbe  qoestloa 
of  tbe  mental  capacity  of  a  party  to  acquire  a  set- 
tlement may  be  asked  wbetber  he  considered  bim 
non  compos  mentis.  Westmore  v.  Sheffield,  66  Vt 
238. 

But  a  question  asked  a  witness  In  an  action  for  a 
personal  injury  claimed  to  have  affected  tbe  miod 
of  the  person  injured,  wbo  met  such  person  a  few 
hours  after  tbe  injury  and  conversed  with  bim  la 
relation  to  It,  as  to  whether  or  not  be  appeared 
conscious  of  what  he  was  talking  about,  Is  liiadaili> 
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lowing  the  sanity  of  the  accused,  iDStead  of 
being  a  reason  for  overruling  the  motion  for  a 
«iew  trial,  is  a  stronger  reason  for  granting  one. 
The  refusal  of  the  court  to  continue  his  case 
-deprived  the  accused  of  the  benefit  of  the  four 
^witnesses  who,  above  all  others,  were  needed 
by  him  in  his  trial  to  meet  the  mass  of  evl- 
-dence   showing   sanity.     The   court   should 


have  either  continued  the  case  for  the  term, 
or  postponed  the  trial  until  a  later  day,  in  or- 
der that  the  accused  might  have  secured  the 
attendance  of  these  witnesses,  in  order  that 
the  jury  might  pass  upon  the  question  of  their 
credibility,  and  the  weight  to  be  attached  to 
their  testimony. 
4.  The  physician  who  was  the  absent  wit- 


-•fble  as  not  conformtoff  to  the  rule  that  a  nonex- 
pert  witness  may  srive  an  opinion  as  to  t be  mental 
condition  of  another  when  he  has  tlrst  stated  the 
facts  upon  wbloh  the  opinion  is  baaed.  Pennayl- 
vania  Co.  v.  Newmeyer,  129  Ind.  40L 

YITL  Time  to  tohich  opinion  relatei. 

Nonexpert  witnesRes  cannot  ^re  their  opinions 
that  another  was  insane  without  desiflrnatinir  any 
particular  time  when  in  their  Judgment  such 
Insanity  existed  and  without  attempting  to  state 
«ny  facts  or  circumstances  or  acts  indicative  of  her 
mental  condition.   Moors  v.  San  ford,  2  Kan.  App. 


And  a  witnera  in  a  will  contest  on  the  question  of 
anental  incapacity  cannot  be  asked  whether  or  not 
the  testator  was  of  sound  mind,  without  flxinir  the 
time  to  which  such  question  relates.  Denning  v. 
Butcher,  91  Iowa,  4S5. 

So,  the  opinion  of  a  witness  as  to  the  insanity  of 
« testator  mnst  relate  to  the  time  of  his  examina- 
tion, and  be  cannot  be  required  to  give  his  opinion 
MS  to  capacity  previous  to  that  time.  Bunyan  v. 
Price.  15  Ohio  St.  1, 86  Am.  Dea  4fi9. 

And  the  opinion  of  a  witness  In  a  suit  to  set  aside 
am  alleged  will  on  the  question  of  insanity  is  not 
aidmissilde  where  it  was  an  opinion  entertained,  not 
at  the  time  of  the  delivery  of  the  testimony,  but 
several  years  before,  which  subsequent  considera- 
tion and  reflection  might  have  satisfied  the  witneas- 
«e  to  have  been  erroneous.  Bunyan  v.  Price,  Ut 
Ohio  St.  1, 86  Am.  Dec.  4fi9. 

So,  the  testimony  of  nonexpert  witnesses  in  a 
'Criminal  prosecution  upon  the  question  of  the  san- 
ity or  insanity  of  the  accused  must  be  confined  to 
•occasions  upon  which  the  witness  testifies  to  have 
observed  his  conduct  and  appearance.  Shulta  v. 
«tate,  87  Neb.  481. 

And  a  recital  in  a  bill  of  exceptions  that  the  state 
-offered  to  prove  by  a  witness  who  had  known  the 
prisoner  two  years  before  the  commission  of  the 
SkUeged  offense  that  the  prisoner  was  in  bis  opinion 
-of  sound  mind  and  not  insane  will  be  considered  to 
loean  that  the  opinion  of  a  witness  referred  to  the 
prisoner's  mental  condition  at  the  time  of  his  pre- 
vious acquaintance  with  him,  and  not  at  the  time 
-of  the  trial.    Powell  v.  State,  26  Ala.  SL 

So,  nonexpert  wltnesMs  cannot  give  their  opinion 
in  a  wUl  contest  as  to  the  mental  condition  of  the 
testator  on  the  day  of  the  execution  of  the  will. 
when  they  did  not  see  him  on  that  day.  Blake  v. 
Bourke.  74  Iowa,  619. 

And  after  a  lapse  of  more  than  fifty  years  with 
the  readiest  opportunity  at  all  times  to  contest  a 
will  in  the  ordinary  way  tbe  door  will  not  be 
-opened  to  mere  speculative  opinion  as  to  tbe  men- 
tal condition  of  the  testator.  Chase  v.  Winans,  59 
Hd.476. 

But  witnesses  in  a  prosecution  for  murder  may 
^ve  their  opinions  as  to  the  state  of  the  defend- 
.ant*8  mind  prior  to  and  at  the  time  of  the  commls- 
-flion  of  the  act.    Baldwin  v.  State,  It  Mo.  aS7. 

And  the  fact  that  a  nonexpert  wlcnpss  did  not 
form  his  opinion  ac  the  time  lae'raw  and  observed 
the  facta  testified  to  by  him  does  not  render  his 
-opinion  upon  the  question  of  insanity  inadmissible 
4n  evidence.  Hathaway  v.  National  L.  Ins.  Co.  48 
Vt.  386;  New  York,  a  ft  8u  L.  B.  Co.  v.  Luebeck,  187 
IiL506w 

It  may  be  the  result  of  the  observation  of  a  oon- 
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tinned  condition  or  series  of  facts.    New  York,  C. 
ft  St.  L.  R.  Co.  V.  Luebeck.  157  111.  506. 

And  a  nonexpert  witness  in  an  action  Involving 
the  validity  of  a  deed,  who  had  testified  without 
objection  tliat  the  mind  of  tbe  grantor  was  very 
weak,  and  that  she  did  not  know  what  she  was 
about  in  making  the  deed,  may  be  permitted  to 
state  that  she  was  no  more  competent  to  make  a 
deed  two  weeks  after  the  date  of  the  deed  in  ques- 
tion than  she  was  before.  Qoodman  v.  Sapp,  lOt 
N.  C.  in. 

IX.  Onm-excanlnation,  rebuttal^  and  impeaehmenL, 

The  fact  that  hypothetical  questions  based  on 
facts  not  within  the  knowledge  of  tbe  witness,  who 
is  not  an  expert,  were  asked  on  cross-examination, 
does  not  render  them  admissible  in  a  will  contest 
upon  the  question  of  testamentary  capacity.  Pitt- 
ard  V.  Foster,  12  IlL  App.  188;  Dunham^  Appeal,  87 
Conn.  198. 

And  witnesses  In  a  will  contest  who  had  given  an 
opiolon  of  the  capacity  of  the  testator  founded  on 
facts  known  to  them  and  conduct  within  their 
own  observation  cannot  be  called  upon  to  say  on 
cross-examination  what  their  opinions  would  be  in 
a  different  state  of  affain.  Bambler  v.  Try  on,  7 
Serg.  ft  R.  90, 10  Am.  Dec.  444. 

So,  a  witness  in  an  action  to  set  aside  a  will  upon 
the  ground  that  the  testator  was  of  unsound  mind 
cannot  be  asked  on  cross-examination  if  he  would 
have  Taken  the  testator^s  note  during  the  last  years 
of  his  life,  and  if  he  heard  anybody  question  his 
sanity.    Staler  v.  Hogan,  120  Ind.  fSFl, 

And  where  a  witness  in  a  will  contest  on  the  part 
of  the  defense  states  upon  cross-examination  that 
be  predicated  his  opinion  of  tbe  testator's  capacity 
upon  what  he  saw  or  knew  of  him,  and  not  partic- 
ularly upon  the  evidence  of  another  witness,  the 
latter  cannot  be  asked  if  he  had  stated  In  giving 
evidence  that  the  testator  wiw  irrational  and  wan- 
dering in  his  conversations  or  otherwise.  Hlggina 
V.  Carlton,  88  Md.  Ufi,  98  Am.  Dec.  666. 

And  the  prosecuting  witnesses  In  a  prosecution 
for  murder  cannot  be  asked  on  cross-examination 
whether  he  believed  the  accused  at  the  time  the 
shot  was  fired  intended  to  shoot  him,  where  it  does 
not  appear  that  be  had  any  means  of  judging  as  to 
his  intention.   State  v.  Garvey,  It  Minn.  164. 

So,  questions  asked  a  witness  on  cross-examina- 
tion in  a  will  contest  as  to  whether  he  thought  the 
testator  had  mind  sufficient  at  the  time  of  making 
his  will  to  give  tbe  directions  required  therefor  are 
not  competent  for  the  purpose  of  ascertaining  tbe 
degree  of  intelligence  possessed  by  the  witness 
in  order  to  enable  tbe  court  to  determine  what  re- 
liance should  be  placed  on  his  evidence.  Be  Mc- 
Carthy, 65  Hun,  7. 

It  is  within  the  discretion  of  the  court  in  a  will 
contest,  however,  to  permit  the  cross-examination 
of  a  witness  before  allowing  his  opinion  as  to  the 
testator's  mental  caiteclty  to  be  given.  O'Connor 
V.  Madison,  96  Mich.  188;  First  Nac  Bank  v.  Wire- 
bach,  12  W.  N.  a  160. 

And  witnesses  who  detailed  facts  and  expressed 
opinions  upon  direct  examination  touching  the 
mental  competency  of  another  witness  In  the  same 
cause  without  objection  may  be  asked  on  cross- 
examination  whether,  from  their  observation  and 
knowledge  of  her  as  to  which  tbey  had  testified^  tbe 
character  of  her  mind  was  such  that  she  bad  noa 
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Tiess  in  the  motion  above  referred  to  subse- 
quently appeared  at  the  trial,  but  was  com- 
pelled to  leave  the  court  for  providential 
cause.  Before  leavinj^,  he  requested  counsel 
for  the  accused  to  allow  him  to  go  upon  the 
stand,  and  testify,  so  as  not  to  be  required  to 
return  to  the  court,  to  which  request  they  de- 


clined to  accede.  We  do  not  think  that  the 
accused  lost  any  of  his  rights  to  compiato  uf 
the  subsequent  absence  of  this  wiioes^  be- 
cause his  counsel  failed  to  interrupt  and 
chanee  the  line  of  his  defense,  and  the  manctr 
in  which  it  was  being  conducted,  so  as  to 
place  this  witness  upon  the  stand  in  advance 


BD  aoourateknowimSgre  of  facts,  or  fancied  ttie  ez- 
stence  of  facts  which  did  not  exist.  Bricker  v. 
Lightner.  40  Pa.  190. 

So,  a  witness  lo  a  prosecatton  for  murder  in 
wbich  insanity  was  interposed  as  a  defense  who  had 
stated  at  the  instance  of  the  defense  that  the  de- 
fendant was  never  Just  rlflrht,  may  be  asked  by  the 
state  as  to  his  opinion  whether  the  defendant  was 
not  inteJIlaent  eoougb  to  know  right  from  wrong. 
State  v.  Porter,  84  Iowa,  181. 

And  permitting  a  nonexpert  witness  to  state 
from  what  he  knew  of  a  person  whose  sanity  is  in 
question,  and  from  what  he  had  seen  of  htm, 
whether  be  would  be  apt  to  know  right  from 
wrong,  on.cross-examination,  is  not  prejudicial  er- 
ror where  he  had  testified  that  during  the  times  he 
had  seen  him  he  had  always  considered  him  irra- 
tional when  excited.  State  v.  Leehman.  2  B.  D.  171. 

So,  a  nonexpert  witness  may  be  asked  on  cross- 
examination,  upon  an  issue  of  testamentary  ca- 
pacity, whether  from  his  observation  and  acquaint- 
ance he  thought  the  testatrix  was  mentally  Inca- 
pable of  transacting  ordinary  business,  for  the  pur- 
pose of  fathoming  the  extent  of  his  knowledge  of 
her  business  capacity.  Gardiner  v.  Gardiner,  84  N. 
y.  156. 

And  when  be  bases  his  opinion  in  part  upon  a 
contract  he  may  be  asked  whether  he  regarded  it 
as  reasonable  or  unreasonable.  Pence  v.  Waugh, 
185Ind.U8. 

And  a  witness  in  an  action  in  which  the  mental 
capacity  of  a  person  to  select  a  place  of  abode  was 
in  question,  with  whom  such  person  had  lived  for  a 
long  time,  who  bad  been  examined  as  to  such  per- 
son^s  mental  capacity,  may  be  asked  on  cross-ex- 
amination whether  he  considered  him  what  they 
call  a  non  compos  person.  Westmpre  v.  Sheffield, 
66yt.28Q. 

So,  a  witness  in  a  will  contest  who  has  expressed 
a  decided  opinion  as  to  the  mental  capacity  of  the 
testator  may  be  asked  on  cross-examination  as  to 
any  business  transaction  which  he  may  have  had 
with  him  at  the  time  he  claims  to  have  formed  such 
opinion,  and  as  to  the  manner  in  which  the  testator 
then  conducted  himself.    Roe  v.  Taylor,  45  III.  485. 

And  as  to  whether  he  thought  he  wasof  unsoucd 
mind  at  that  time.    Pence  v.  Waugh.  136  lad.  143. 

And  where  he  had  stated  that  he  considered  the 
testatrix  insane  when  excited,  basing  his  opinion 
in  part  upon  what  the  testatrix  said  about  her  hus- 
band, he  may  be  asked  upon  cross-examination 
what  the  complaint  of  the  testatrix  against  her 
husband  was.    Foster  y.  Dickenson,  64  Yt.  283. 

And  one  who  bases  his  opinion  in  part  upon  the 
fact  that  the  testator  was  an  old  man  may  be  asked 
on  cross-examination  if  It  is  not  his  belief  that  as  a 
rule  old  men  axe  of  unsound  mind  because  of  fail- 
ure of  memory.    Pence  v.  Waugh,  185  Ind.  148. 

And  a  witness  who  bad  testified  to  facts  and  cir- 
cumstances strongly  tending  to  show  that  the  tes- 
tator was  insane  before  the  execution  of  the  will, 
and  that  he  had  tried  to  buy  a  piece  of  land  from 
him  at  about  that  time,  may  be  asked  on  cross- 
examination  if  he  would  have  taken  the  convey- 
ance from  him  had  his  proposition  to  purchase  the 
land  been  accepted.    Rush  v.  Megee,  86  Ind.  60. 

And  one  who  bad  given  his  opinion  that  the  tes- 
tator was  of  sound  mind  may  be  asked  upon  cross- 
examination,  by  way  of  Impeachment,  if  he  had 
stated  out  of  court  that  the  testator  was  childish 
and  was  going  craay.  Staser  v.  Hogan,  120  Ind.  ffi7. 
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And  where  nonexpert  witnesses  who  are  noveah- 
scnbing  witnesses  are  called  upon  in  a  will  content 
by  the  party  opposing  the  will  to  testify  rn  fMcia 
showing  his  insanity,  and  proof  is  made  of  ileclarm- 
tloos  at  other  times  that  in  their  opinions  the  le^tji- 
tor  was  insane,  such  opinions  may  be  coosiderea  by 
the  jury,  with  the  other  evidence  in  ohi«f,  to  prove 
testator*s  insanity.    Ware  y.  Ware,  8  Me.  42. 

But  a  nonexpert  witness  in  an  action  upon  a 
contract  who  has  testified  to  facts  tending  to  show 
that  a  party  to  the  contract  was  iooompetenr  at  th» 
time  of  making  it  by  reason  of  mental  imbecility^ 
but  who  had  not  given  his  opinion,  cannot  be  con- 
tradicted by  showing  that  he  had  done  acta  imii- 
cating  that  he  considered  such  party  to  be  of  aoun<> 
mind.    QubbeU  v.  BisseJl.  2  Allen.  l€6. 

And  declarations  by  a  devisee  showing  that  the 
testator  was  in  his  opinion  of  unsound  mind  are 
not  admissible  in  evidence  in  a  will  contest  when 
others  are  Interested  in  the  establtshment  of  th» 
will.    Phelps  y.  Hartwell,  1  Mass.  7L 

But  a  question  asked  a  nonexpert  witness  on 
cross-examination  In  an  action  to  enforce  tbe  pnw 
yislons  of  an  alleged  trust  in  which  the  defense  of 
in<ianlty  is  interposed,  who  had  testified  on  her  ex> 
amination  in  chief  to  many  conversations  abe  bad 
bad  with. the  party  whose  sanity  is  questioned.  a» 
well  as  to  many  remarks  she  had  heard  bim  make 
tending  to  show  the  condition  of  his  mind,  as  to 
what  she  had  heard  him  say  imputing  that  aome- 
one  had  stolen  his  tobacco,  is  not  objectionable  a» 
calling  for  tbe  expresnion  of  an  opinion  of  tbe  wit- 
nesses,  and  as  an  invasion  or  the  proylnoeof  the  Ju- 
ry.   Haxton  v.  McClaren,  182  Ind.  285. 

So,  it  is  competent  to  ask  a  witness  upon  an  InqoS- 
sition  of  lunacy  on  rebuttal  whether  in  bis  opinion 
the  subject  is  not  of  sound  mind.  Be  Vanauken,  lO 
N.  J.  Eq.  l&O. 

And  the  evidence  of  a  jailer  as  to  tbe  conduct  of 
a  person  accused  of  crime  while  in  jail  and  tbe  ap- 
parent condition  of  his  mind  during  that  time,  i» 
admissible  In  rebuttal  of  evidence  in  behalf  of  the 
accused  tending  to  show  a  general  and  permanent 
state  of  dementia  and  a  diseased  condition  of  the 
mind.    People  v.  McCarthy,  115  Gal.  256. 

And  witnesses  for  the  state  who  knew  theao- 
oused  well  for  a  long  time  immediately  preceding* 
the  commission  of  the  criminal  act  may  be  Hsked 
on  rebuttal  whether  or  not  they  had  ever  observeii 
anything  about  him,  or  in  what  he  said  or  did.  that 
indicated  Insanity.    State  v.  Maler,  86  W.  Va.  767. 

But  a  nonexpert  witness  cannot  state  upon  redi- 
rect examination  his  opinion  as  to  whether  ai^ 
irrational  man  can  always  know  right  from  wrong, 
as  he  is  not  an  expert  from  whom  such  an  optniom 
would  be  competent^  State  y.  Leehman,  2  8.  D. 
171. 

So,  a  nonexpert  witness  introduced  by  tbe  prfw 
poneots  in  a  will  contest,  who  simply  proves  rbe 
execution  of  the  will  on  direct  examtuatlon^  and 
gives  his  opinion  as  to  the  testator^s  capacity  on 
croas-examlDation,  cannot  t>e  asked  for  his  oplntou 
as  to  such  capacity  upon  redirect  examination 
upon  a  hypothetical  case.  Sagar  y.  Hogmire 
(Mich.)2DeUL.5r.  8M. 

When  a  witness  testifies  in  a  will  contest  that  the- 
will  was  duly  executed  by  a  competent  testator, 
however,  a  statement  made  by  him  in  anothej-  ac- 
tion that  the  instrument  was  worthless  is  admis- 
sible In  evidence  for  the  nurpose  of  impeaohmeuu. 
Beaubien  v.  Glootte,  12  Mich.  4611. 
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of  the  time  when  they  had  contemplated  so 
dotn^.  It  ia  an  important  right  of  .the  accused 
to  be  allowed  to  introduce  his  witnesses  in  the 
order  in  which  he  or  his  counsel  think  is  to  the 
best  interest  of  his  case;  and  witnesses  should 
not  be  allowed  to  dictate  to  counsel  as  to  when 
they  should  be  pat  upon  the  stand.    The  fail- 


ure of  counsel  to  introduce  the  witness  at  a 
time  which  was  inconsistent  with  the  interest 
of  the  accused  should  not,  {generally.  depri?e 
him  of  his  right  to  complain  of  the  absence  of 
a  witness  at  a  subsequent  stage  of  the  case,  if 
that  absence  is  in  no  way  occasioned  by  the  ac- 
cused or  his  counsel. 


But  the  exclusion  of  declarations  of  a  wltnesB  in 
a  will  oonteet  that  the  testatrix  was  not  compe- 
tent to  make  a  wtll  cannot  l>e  held  erroneous  on  ap- 
peal where  the  objection  was  tbat  it  was  necessarily 
ioooosistent  with  his  testimony  in  chief  in  which 
lie  stated  that  while  she  resided  with  him  Just  after 
the  execution  of  the  will  be  had  observed  oo  cbaofire 
Id  her  meotal  condition,  and  ffave  several  accounts 
of  acta  and  conyersatlons  tending*  to  show  toaad- 
neas  of  mind.  Williams  v.  Spencer,  160  Ifaas.  84A,  6 
!«.  R.  A.790. 

As  to  cross-examination  in  states  not  adhering  to 
the  flreneral  rule  as  to  the  admissibility  of  nonex- 
pert opinions,  see  supra,  II.  a. 

X.  Weight. 

a  OtneraU}/, 

The  welirht  to  be  given  the  opinions  of  nonex- 
pert witnesses  as  to  the  sanity  of  the  person  In 
question  depends  upon  a  consideration  of  all  of  the 
circumstances  under  which  it  was  formed.  Moore 
▼•  Moore,  67  Mo.  192. 

And  upon  the  extent  and  character  of  the  im- 
pairment of  the  mind.  Burney  v.  Torrey,  100  Ala. 
!». 

And  where  in  an  action  to  set  aside  a  deed  upon 
the  ground  of  mental  incapacity  of  the  grantor  the 
opinions  of  the  witnesses  seem  evenly  balanced  the 
court  will  look  to  the  circumstances  concerning 
the  transaction,  the  history  and  cbaracter  of  the 
man,  tbe  fairness  of  the  transaction,  and  the  prob- 
abilities that  one  in  possession  of  his  faculties 
would  make  a  transfer  of  his  property  In  such  a 
ease.    Hemphill  v.  Hoi  ford,  88  Mich.  293. 

It  has  been  said  that  the  opinions  of  ordinary 
witnesses  as  to  the  sanity  of  the  insured,  who  com- 
mitted suicide,  in  an  action  on  an  insurance  policy 
conditioned  against  liability  in  case  of  death  by 
his  own  hand,  is  not  of  great  weight.  Charter  Oak 
L.  Ins.  Ck>.  V.  Bodel,  96  U.  &  386,  24  L.  ed.  438. 

And  that  little  or  no  weight  can  be  given  to  opin- 
ions of  nonexpert  witnesses  as  to  the  mental  con. 
dttion  of  the  defendant  in  an  action  for  his  inter- 
diction.    Elol  v.  Eloi,  86  La.  An  p.  568. 

And  it  has  been  held  that  evidence  that  the  de- 
fendant bad  been  confined  In  an  insane  hospital  as 
an  insane  man,  and  tbe  opinion  of  witnesses  that  he 
wss  still  insane,  is  not  sufficient  to  establish  insan- 
ity to  such  an  extent  as  to  deprive  him  of  capacity 
to  distinguish  between  right  and  wrong.  Meyer  y. 
People,  166  III.  126. 

And  that  the  opinion  of  a  witness  who  had  known 
another  for  several  years  that  his  mind  was  rather 
weak  at  the  time  of  making  the  contract  in  ques- 
tion but  was  Improving,  but  that  his  mind  was  not 
sufficient  for  tbe  witness  to  contract  with  him, 
does  not  prove  him  to  be  of  unsound  mind.  Dar- 
nell V.  Rowland,  80  Ind.  Bit. 

And  that  the  opinions  of  nonexpert  witnesses 
tbst  a  testator*8  mind  was  not  very  strong,  and 
that  it  had  been  weakened,  and  that  perhaps  it  was 
not  entirely  sound,  will  not  warrant  a  finding  of 
testamentary  Incapacity  where  the  other  evidence 
in  the  case  shows  that  the  testator  had  mind  enough 
to  know  the  extent  and  val^ue  of  his  property,  the 
names  of  all  his  children  and  those  who  might  or 
eught  to  be  the  natural  objects  of  his  bounty,  and 
was  able  to  hold  all  these  In  his  mind  long  enough 
to  dictate  and  have  his  will  prepared.  Barick  v. 
^oaer,  144  Ind.  2& 


The  Jury  in  a  will  contest  should  not  be  told^ 
however,  that  the  opinions  of  persons  on  the  ques- 
tion of  insanity  who  are  not  experts,  though  eyer 
so  honestly  formed,  are  most  unsafe  guides  for  the 
ascertainment  of  truth.  Burney  v.  Torrey,  100  Ala* 
167. 

Neighbors  and  acquaintances  of  a  person  whose 
sanity  is  in  question,  who  knew  him  well  and 
formed  their  opinions  from  seeing  and  observing 
him  forsoyeral  months  almost  daily,  may  give  such 
opinions  in  evidence,  and  they  are  entitled  to  re- 
spectful consideration  although  they  are  not  medi» 
cal  men.  Scblencker  v.  State,  9  Neb.  241;  Com.» 
Helmbold,  v.  Klrkbride.  11  Phila.  4Z7. 

But  a  person  who  has  not  been  Interdicted  is  not 
proved  to  be  notoriously  insane  so  that  it  could  not 
but  be  known  to  the  party  dealing  with  him» 
within  the  provisions  of  La.  Civil  Code,  art.  1788, 
by  the  opinions  of  five  witnesses  on  the  one  side 
tbat  be  was  feeble  In  intellect,  where,  on  the  other 
hand,  seven  witnesses  testified  as  to  his  being  of 
average  Intellect.  Martinez  v.  Moll,  46  Fed.  Bep» 
784. 

And  where  there  is  a  great  contrariety  of  evi- 
dence as  to  the  feebleness  of  a  grantor's  mind,  as,  for 
instance,  twelve  witnesses  for  it  and  nine  against 
it,  an  admission  on  the  part  of  his  grantee,  who- 
was  his  general  agent,  that  such  grantor  was  In- 
capabieof  traneaeting  his  own  business,  corrobo- 
rates the  affirmative  of  the  Issue,  and  is  sufficient  to- 
control  the  grantee's  answer  denying  the  fact  of 
mental  incapacity.    Brooke  v.  Berry,  2  6111, 83. 

b.  Am  affected  by  ehar(uter,  eapacUy,  and  oppor^. 

tunity. 

The  opinion  of  a  witness  as  to  tbe  sanity  of  a  per* 
son  deiieods  upon  his  capacity  to  Judge  and  his  op- 
pfirtuoity  to  observe.  Burton  v.  Scott,  3  Rand. 
(Va.)  809;  Burney  v.  Torrey,  100  Ala.  157;  Armstrong- 
y.  State,  80  Fla.  170. 17  L.  K.  A  484;  Sharp  v.  Merri- 
man  (Mich.)  2  Det.  L.  N.  890;  Wood  v.  State.  58  Miss 
741:  Sharp  v.  Kansas  City  Cable  R.  Co.  114  Mo.  94; 
aifton  V.Clifton,  47  N.J.  Eq.  227;  Culver  v.  Has- 
lam,  7  Barb.  814;  Suite  v.  Kalb,  2  Ohio  Legal  News,. 
864. 

And  the  intelligence  and  honesty  of  the  witness^ 
Clifton  V.  Clifton,  47  N.  J.  Bq.  227. 

And  his  freedom  from  interest  and  bias.  Culver 
V.  Haslam,  7  Barb.  814. 

And  upon  the  incidents  actually  observed.  Sharp 
V.  Kansas  City  Cable  B.  Co.  114  Mo.  94;  Culver  v. 
Haslam,  7  Barb.  814. 

The  opinions  of  witnesses  as  to  the  sanity  of  a 
person  are  of  no  value  unless  it  sppears  that  they 
had  adequate  means  and  opportunities  for  form- 
ing a  conclusion,  but  no  rule  can  be  laid  down  de- 
claring what  kinds  of  acquaintances  or  what  op- 
portunities are  necessary  to  entitle  them  to  state 
an  opinion.    Beaubien  v.  Cicotte,  12  Mich.  4S0, 

The  ttisdmony  of  witnesses  present  at  tbe  time 
of  the  execution  of  a  contract  respecting  the  ca- 
pacity of  the  party  Is  of  greater  weight  than  the 
opinions  of  other  witnesses  based  upon  facts  whicb 
though  true  migbt  not  be  the  result  of  unsound- 
ness of  mind.  Beverley  v.  Walden,  20  Gratt.  147. 

And  where  evidence  is  heard  on  both  sides  in  an 
action  Involving  the  question  of  the  sanity  or  in- 
sanity of  a  party  to  a  contract,  affirmative  testi- 
mony of  those  best  acquainted  with  the  person  sl> 
leged  to  be  insane  should  outweigh  testimony  of 
those  who  at  or  about  the  time  of  the  contract  hacft 
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5.  Following  the  decision  of  this  court  la 
the  case  of  Carr  v.  StaU,  96  Ga.  285,  and  the 
cases  there  cited,  the  proposilioos  stated  in  the 
^fth  headnoteare  too  weli  settled  to  need  fur- 
ther discussion. 

6.  Where  the  defense  of  insanity  is  relied 
on,  and  there  is  the  evidence  of  expert  and 
nonexpert  witnesses  who  testify  as  to  the 
canity  of  the  accused,  and  who  were  '* parlies 


who  associated  with  the  defendant.  Hired  with 
him,  lived  .in  the  same  community,"  it  was 
error  for  the  judge  to  charge  the  jury  that  the 
testimony  of  expert  witnesses  was  entitled  to 
great  weight,  and  to  add,  in  substaoce,  that 
the  teslimonv  of  intimate  associates  of  the  ac- 
cused should  be  given  similar  weight.  All 
this  testimony  is  allowed  for  the  purpose  of 
informing  the  jury  as  to  the  truth  of  the  issue. 


interviews  with  bim  and  testified  that  tbey  saw 
DotblDsr  Indloatlnflr  an  insane  mind.  Emery  v* 
lIoyt,46IJl.  258. 

So,  evJdenoe  of  witnesses  present  at  the  execu- 
tion of  a  deed  Is  entitled  to  particular  weight  upon 
tbe  question  of  competency.  Jarrett  vrdarrett,  11 
W.Va.584. 

And  evidence  of  notaries  wbo  took  a  grantor^s 
acknowledgment  to  bis  deed  that  be  was  compe- 
tent to  make  it  is  entitled  to  great  weight.  Buckey 
▼.  Buckey,  88  W.  Va.  188. 

And  next  to  physicians  and  persons  wbo  were 
present  at  the  time  of  the  execution  of  a  deed 
either  as  attesting  witnesses  or  otherwise  tbe  evi- 
•dence  of  persons  whuse  intimacy  in  tbe  family  has 
«1veo  them  an  opportunity  of  seeing  the  grantor 
■stall  times  and  watching  the  operations  of  bis 
mind  Is  important  upon  the  question  of  bis  capacity 
-to  make  a  deed.    Jarrett  v.  Jarrett,  11 W.  Ya.  681. 

So,  where  there  is  a  conflict  in  the  evidence  in  re- 
lation to  the  sanity  of  a  grantor  in  an  action  to  set 
■aside  his  deed,  the  testimony  of  witnesses  relating 
to  tbe  period  of  time  nearest  tbe  date  of  the  execu- 
tion of  tbe  deed  is  entitled  to  tbe  most  weight. 
Exum  V.  Canty,  84  Miss.  688. 

And  in  deciding  as  to  tbe  state  of  a  grantor^s 
mind  at  and  before  tbe  time  of  tbe  execution  of 
his  deed  in  an  action  Involving  its  validity,  evi- 
•denoe  which  contains  facts  upon  which  tbe  Jury 
may  Judge  for  themselves,  given  by  witnesses  wbo 
by  frequently  seeing  and  conversing  wIlIi  the 
grantor  had  full  opportunity  of  forming  a  Judg- 
ment as  to  bis  state  of  mind,  ongbt  to  prevail  over 
general  opinions  upon  tbe  same  subject  formed  by 
persons  wbo  had  fewer  opportunities  for  Judging. 
Hoge  V.  Fisher,  Pet.  C.  C.  163. 

So,  evidence  of  witnesses  wbo  were  present  at 
-the  execution  of  a  will  is  entitled  to  particular 
weight  on  the  question  of  testamentary  capacity, 
•especially  where  tbey  are  attesting  witnesses. 
Kicholas  V.  Kershner,  20  W.  Va.  251;  Kerr  v.  Luns- 
lord,  81  W.  Va.  680, 2  L.  R.  A.  868. 

And  greater  reliance  Is  to  be  placed  upon  the  tes- 
mony  of  an  Impartial  and  respectable  lawyer  In 
regard  to  tbe  due  execution  of  a  ?ril1  prepared  by 
blm  than  upon  that  of  a  nonprofessional  witness. 
■Julke  V.  Adam,  1  Redf.  464. 

But  tbe  testimony  of  an  attorney  wbo  drew  a 
will,  tending  to  show  that  the  testator  knew  what 
he  was  about  and  comprehended  the  character  of 
the  iuRtrument,  cannot  be  said,  as  matter  of  law, 
to  be  controlling  where  there  is  evidence  that  tbe 
testator  was  eighty  years  of  age,  and  of  many  oir- 
'Cumstances  occurring  at,  about,  and  before  tbe 
time  the  will  was  made  indicating  an  enfeebled 
mental  condition,  the  force  and  weight  of  such 
•circumstances  being  a  question  for  tbe  determina- 
tion of  tbe  Jury.    Petrie  v.  Petrle,  2  811  v.  8.  C.  438. 

And  a  will  will  not  be  set  aaide  on  tbe  ground  of 
testamentary  incapacity  upon  tbe  testimony  of  a 
•number  of  witnesses,  all  of  whom  were  related  to 
tbe  testator  by  blood  or  afBnity.  as  to  his  unsound- 
nessof  mind,  as  against  tbat  of  the  three  witnesses 
to  the  will  who  had  no  interest  in  tbe  disposition, 
and  were  unconnected  with  bis  family  and  were 
apparently  free  from  prejudice,  and  had  abundant 
opportunity  to  form  a  Judgment  as  to  bis  mental 
-condition,  tbat  he  was  of  ;sound  ^mlnd.  Sutton  y. 
Morgan.  80  N.  J.  Bq.  689. 
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So,  evidence  of  tbe  neighbors  of  a  party  wbo  ara 
of  sound  Judgment  and  lair  powers  of  observation 
and  wbo  have  known  him  long  and  w^l  and  have 
bad  occasion  to  observe  and  test  tbe  vigor  of  bis 
mental  faculties,  and  can  give  tbe  facts  upon  which 
their  impressions  and  opinions  are  based,  is  ordi- 
narily the  most  reliable  on  the  question  of  senile 
dementia.    Hiett  v.  Shuil,  86  W.  Va.  568. 

And  knowledge  of  the  habits  of  the  Insured  with 
reference  to  intemperance,  asserted  by  witnesses 
In  an  action  upon  an  insurance  policy  who  were 
not  intimate  with  bim  and  saw  him  only  occasioo- 
ally,  amounts  to  no  more  than  the  assertion  of  aa 
opinion,  and  fviU  not  be  entitled  to  equal  weight 
with  less  positive  testimony  of  other  witneases 
founded  upon  a  more  extensive  aoquaintaooe. 
Knickerbocker  L.  Ins.  Co.  v.  Foley,  106  U.  S.  3S0, 9 
L.ed.1055. 

So,  a  continuance  should  be  granted  because  of 
the  absence  of  a  material  witness  m  a  criminal 
prosecution  who  would  testify  as  to  tbe  mental 
condition  of  tbe  accused  and  give  his  opinion  that 
he  was  afflicted  with  kleptomania,  though  there 
were  other  witnesses  who  gave  their  opinions  upon 
the  same  question,  where  the  absent  witness  wai 
more  friendly  and  intimate  with  the  acciO-ied,  and 
had  better  means  of  knowing  bis  condition,  and 
was  better  able  to  give  an  opinion  as  to  bis  mental 
condition  than  anyone  else.  Harris  v.  State,  18 
Tex.  App.  287. 

It  cannot  be  said,  as  a  matter  of  law,  however, 
that  witnesses  in  an  action  to  set  aside  a  will,  wbo 
bad  less  acquaintance  with  the  testator  and  len 
opportunities,  may  not  be  as  reliable  witneMSsas 
others  wbo  may  have  bad  special  training,  experi- 
ence, or  habits  of  closely  observing  people.  Clint 
V.  LindBoy,  110  Ind.  887. 

Tn  Cline  v.  Lindsey,  110  Ind.  887,  Rnsh  v.  Mege^ 
86  Ind.  69,  sujiro,  IX.  was  distluguisbed,  tbe  court 
saying  that  tbe  probability  is  that  In  tbat  case  tbe 
attention  of  tbe  court  was  not  called  to  tbe  ohjeo- 
tion  tbat  tbe  Instruction  Invaded  the  province  of 
tbe  Jury. 

So,  an  instruction  in  an  action  to  set  aside  a  will 
tbat  the  opinion  of  a  witness  whose  attention  bad 
been  particularly  called  to  the  testatrix,  wbo  was 
familiarly  acquainted  with  her  and  had  frequent 
opportunities  of  observing  her  and  the  operations 
of  her  mind,  is  entitled  to  greater  weight  than  that 
of  a  witness  of  equal  sagacity.  Is  erroneous  as  in- 
vading the  province  of  tbe  Jury  by  directing  them 
as  to  tbe  weight  of  the  evidence.  Durham  v. 
Smith,  120  Ind.  463;  Cline  v.  Lindsey,  UO  Ind.  837: 
Fulwlder  v.  Ingels,  87  Ind,  414. 

o.  An  affectedy>v  the  facts  and  reasons  slated, 

Tbe  opinions  of  nonexpert  witnesses  on  tbe  ques- 
tion of  mental  capacity  are  to  be  weighed  by  the 
facts  upon  which  tbey  are  based.  FIscus  v.  Tur- 
ner, 125  Ind.  46:  Rush  v.  Megee,  86  Ind.  68;  JSz  parU 
Schneider.  21  Dl  C.  488:  Clarke  v.  Sawyer,  8  Sandf. 
Cb.  851;  Wilcox  v.  State.  94  Tenn.  106;  Kinleside  ▼. 
Harrison.  S  Pbllllm.  Eocl.  Rep.  449. 

Such  facts  being  of  more  importance  than  tbs 
opinions.  Clarke  v.  Sawyer,  3  Sandf.  Ch.  851; 
M^Daniel's  Will,  2  J.  J.  Marsh.  881. 

Mere  opinions  of  witnesses  as  to  tbe  sanity  of  a 
testator  are  entitled  to  little  or  no  regard  untsss 
they  are  supported  by  good  reasons  founded  on 
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and  the  weight  to  be  given  to  it  is  for  them. 
The  judge  should  not  Intimate  in  any  way  to 
them  bow  they  should  deal  with  any  particular 
<:laa8  of  witnesses,  but,  under  proper  instruc- 
'tiona,  leave  the  entire  matter  to  them.  It  may 
be  that  in  certain  cases  the  testimony  of  non- 
expert witnesses  would,  in  the  mind  of  an  in- 
telligent juror,  outweigh  the  testimony  of  the 
^alleged  expert  witnesses,  and  that  in  other 
<:ases  the  testimony  of  the  expert  would  be 


given  the  greater  weight;  but  the  jury  are  the 
sole  judges  of  such  things,  and  the  judge 
should  leave  them  untrammeled  to  pass  upon 
the  credibility  of  all  witnesses,  and  give  such 
weight  to  the  testimony  of.  each  as  they  see 
proper. 

7.  "  Where  the  question  under  examination, 
and  to  be  decided  by  the  jury,  is  one  of  opin- 
ion, any  witness  may  swear  to  his  opinion  or 
belief,  giving  his   reasons  therefor."    Penal 


facta  wbloh  warrant  tbem  in  the  opinion  of  the 
Jury.  Harrison  v.  Kowan.  8  Wasb.  C.  C.  680;  Klnoe 
V.  Kinne,  0  Conn.  102,  21  Am.  Dec.  733;  Jamison  v. 
Jamison.  3  Roust.  (Delj  106;  M'DfiDiers  Will.  2  J.  J. 
Marsh.  881;  Jones  v.  PerklDS,  5  B.  Mod.  282;  Chase  t. 
^Winans.  60  Md.  475:  CUfton  y.  Clifton.  47  N.  J.  Eq. 
^27;  Sloan  v.  Maxwell,  8  N.  J.  Eq.  563:  Lowe  y.  Will- 
iamson, 8  N.  J.  Eq.  82;  Wbltenack  v.  Strylrer,  2  N. 
J,  Bq.  8;  Doran  v.  McGonlo^ue,  150  Pa.  08;  Nezsen 
-y.  Nexseo,  2  Keyes,  882;  Youdi;  v.  Baroer,  27  Gratt, 
Hd:  Jarrett  v.  Jarreit.  11  W.  Ya.  684:  Kerr  y.  Luns- 
ford,  81 W.  Ya.  680,2 L.  R.  A.  668. 

And  if  such  reasons  are  frivolous  and  inoonclu- 
«ive  the  opinions  are  worth  DOthiDR.  Kinne  y. 
Kinne,  9  Conn.  102, 21  Am.  Dec.  782;  Sloan  ?.  Max- 
well, 3  N.  J.  Eq.  663. 

The  weight  to  be  ffiyen  to  an  opinion  of  a  non- 
•expert  witness  as  to  mental  capacity  when  admis- 
«ible  wlU  depend  upon  the  extent  and  character  of 
the  impairments  of  the  mind,  the  opportunity  to 
know  and  inteliiKence  of  the  witness,  and  the  rea- 
sonableness of  the  conclusion  from  the  facts  stated 
And  the  accompanyioff  opinion.  Burney  y.  Tor- 
«ey,  100  Ala.  167. 

In  Burney  v.  Torrey,  100  Ala.  lUt,  Roberts  y.  Tra- 
wick,  U  Ala.  68,  supra, YI.  b,was  distlniruisbed  upon 
-the  irround  that  in  that  case  the  court  was  laying 
•down  a  rule  for  the  trial  court  and  givinir  the  rea- 
•sons  for  the  admission  or  rejection  of  certain  facts 
jueyidence,  and  not  a  rule  for  the  guidance  of  Jur- 
ors after  such  evidence  had  been  admitted. 

So,  the  opinions  of  witnesses  other  than  atteat- 
-iog  witnesses  as  to  the  capacity  of  a  testator  are  to 
lie  reoeiyed  in  a  wiU  contest  as  the  least  kind  of 
eyldenoe  of  testamentary  capacity  except  so  far 
.as  they  are  based  on  facts  and  occurrences  detailed 
't>y  them;  the  witnesses  are  to'state  the  facts,  and  it 
is  the  business  of  the  court  from  these  facts  to  pro- 
tiounce  the  opinion,  under  settled  rules  and  guides, 
whether  the  testator  is  com  Detent  .or  not.  White- 
«iaok  y.  Stryker,  2  N.  J.  Eq.  8. 

And  the  opinions  of  witnesses  as  to  a  want  of 
testamentary  capacity  are  entitled  to  but  little 
weight  in  a  will  contest  as  against  proof  of  facts 
evincing  sufficient  testamentary  capacity.  Car- 
penter y.  Calvert,  88  III.  62. 

And  eyldenoe,  consisting  particularly  of  the  tes- 
timony of  nonexoert  witnesses  that  the  testatrix 
was  not  fit  to  make  a  will,  many  of  whom  seldom 
.flaw  her  and  all  of  whom  gave  no  facts  upon 
wlilcb  to  base  their  opinions,  or  facts  too  weak  and 
inooncluslye  to  warrant  it,  is  Insufficient  to  war- 
rant the  submission  of  the  issue  of  testamentary 
capacity  to  the  Jury.    Green's  Estate,  140  Pa.  187. 

But  it  Is  not  correct  to  say  that  the  opinion  of  a 
witness  as  to  the  mental  condition  of  the  testatrix 
•fn  a  will  contest  Is  entitled  to  consideration  only  so 
far  as  the  facts  stated  by  him  sustain  the  opinion, 
unless  the  proposition  is  understood  to  Include 
■among  the  facts  referred  to  the  acquaintance  of 
the  witness  with  the  subject-matter  and  his  op- 
portunities for  obeervatiou.  Shanley*s  Appeal,  62 
Conn.  88S. 

And  an  instruction  in  a  prosecution  for  homicide 
4n  which  Insanity  was  interposed  as  a  defense,  that 
^he  conduct,  language,  and  appearance  of  the  ac- 
•cuaed  should  be  considered  for  the  double  purpose 
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of  testing  the  value  of  the  opinions  of  witnesses 
based  upon  such  facts  and  of  determining  whether 
the  fact  of  insanity  is  established  independently  of 
such  opinions,  is  not  subject  to  the  objection  that 
it  tells  the  Jury  that  if  they  find  the  accused  insane 
they  must  do  so  from  facts  independent  from  opin- 
ions, where  they  are  elsewhere  told  that  weight 
and  credit  should  be  given  to  opinions  upon  the 
question  of  insanity.  State  v.  Jones,  64  Iowa,  356. 
And  the  fact  that  a  nonexpert  witness  in  a  will 
contest  is  unable  to  give  conversations  with  the 
testator,  and  can  only  state  the  manner  in  which  he 
conversed,  and  that  the  facts  known  to  him  were 
limited  in  their  character,  does  not  render  bis  opin- 
ion on  the  question  of  mental  capacity  inadmissi- 
ble, but  Ic  is  for  the  jury  to  say  what  credit  and 
weight  should  'be  given  to  the  opinion  in  view  of 
the  character  of  the  dealings  and  conversations 
upon  which  it  Is  based.    Foster  y.  Dickerson,  64  Yu 

d.  As  eompared  wUh  expert  and  other  eoideneem 

See  principal  case;  and  see  note^  Expert  oplnlone 
ae  to  sanity  or  ifiKanity,  to  Burt  v.  State  (Tex.  Crim. 
App.)  40S.  W.  1000,  —  L.  B.  A.  — . 

e.  A  guest  ion  for  the  jury. 

The  weight  and  effect  which  shall  be  given  the 
opinion  of  a  nonexpert  witness  on  a  question  as  to 
mental  soundness  is  a  question  of  fact  for  the  Jury* 
Colce  V.  State,  75  Ind.  613;  New  hard  y.  Yundt,  138 
Pa.  824;  Foster  v.  Dickerson,  64  Yt.  233. 

Upon  consideration  of  the  facts  testified  to  by 
them  upon  which  such  opinions  are  based.  State 
y.  Hayden,  61  Yt.  296. 

So,  whether  the  means  of  Information  or  facta 
proved  or  the  conclusions  drawn  by  a  nonexpert 
witness  as  to  the  sanity  or  insanity  of  a  person  are 
sufficient  to  base  their  conclusions  upon,  is  a  ques- 
tion for  the  consideration  of  the  Jury  under  proper 
instructions.    McCiackey  v.  State,  5  Tex.  App.  320. 

And  the  reasons  of  witnesses  for  their  opinions 
on  a  question  of  mental  soundness  in  a  proceeding 
in  which  the  question  of  sanity  is  involved  are  for 
the  consideration  of  the  jury,  and  not  of  the  court* 
Gray  v.  Obear,  60  Oa.  676. 

Opinions  of  nonexpert  witnesses  upon  the  ques- 
tion of  insanity  are  only  to  be  received  and 
weighed  In  the  light  of  the  facts  and  circumstances 
related  by  them  and  upon  which  their  opinions  are 
predicated,  and  the  Jury  must  Judge  of  the  reasona- 
bleness of  their  opinions  and  conclusions  from 
these  facts  and  circumstances.  Wilcox  v.  State,  M 
Tenn.  106;  Nexsen  y.  Nexsen,  2  Keyes,  28?. 

And  it  Is  for  the  Jury  to  consider  the  facts 'and 
wioertain  if  the  opinions  are  sustained  by  them. 
Nexseo  v.  Nexsen,  2  Keyea,  282;  Petrle  v.  Petrie,  2 
Silv.  8.  C.  488. 

The  contrariety  of  opinion  as  to  mental  capacity 
and  the  veracity  of  the  witnesses  in  a  will  contest 
are  matters  peculiarly  within  the  province  of  the 
Jury  with|Whlch  the  court  has  nothing  to  do.  and  an 
instruction  that  the  testimony  of  witnesses  who 
depose  that  the  testatrix  was  of  perfect  mind  and 
memory  is  to  be  preferred  to  the  testimony  of 
those  to  the  contrary.  Is  properly  refused.  New- 
hard  y.  Yundt,  183  Pa.  821.  F.  H.  a 
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Code,  §  1021.  There  seems  to  have  been  do 
violation  of  this  well-settled  rule  in  regard  to 
the  nonexpert  witnesses  in  this  case.  Each 
witness  examined  was  allowed  to  state  his 
opinion,  and  no  one  did  so  without  giving  his 
reasons  therefor.  The  opinion  and  the  reasons 
go  to  the  jury  together,  that  the  jury  may  de- 
termine what  the  opinion  is  worth.  It  may 
be  that  a  particular  reason  given  for  an  opin- 
ion is  not  really  a  good  one,  and  such  a  reason 
would  most  probably,  in  the  mind  of  an  intel- 
ligent Juror,  destroy  the  opinion  at  once;  but, 
nevertheless,  the  opinion  and  the  reason  ought 
to  be  considered,  that  the  jury  may  give  the 
opinion  such  weight  as  they  think  proper. 

8.  When  a  jury  is  about  to  be  impaneled  for 
the  trial  of  a  felony  case,  and  the  panel  is 
'*put  upon  the  accused,"  and  the  names  of 
the  individual  jurors  are  being  called,  it  is 
competent  for  the  state  or  the  accused  to 
make  certain  objections  to  each  juror  as  he  is 
called.  Penal  Code,  §  978.  Upon  such  ob- 
jections being  made  to  a  juror,  it  is  the  **duty 
of  the  court  to  hear  immediately  such  evi- 
dence as  may  be  submitted  (the  juror  being 
a  competent  witness)  in  relation  to  the  truth 
of  these  objections."  On  this  issue  the  juror 
may  be  called  as  a  witness,  either  by  the  party 
attacking  his  competency  or  the  party  seeking 
to  establish  it.  If  in  this  investigation  the 
juror  is  held  to  be  competent,  the  next  step  is 
to  place  him  upon  his  fxjir  dire,  and  ask  him 
the  questions  prescribed  in  Penal  Code,  §  975. 
If  he  answers  these  questions  so  as  to  qualif v 
himself  as  a  juror,  the  judge  is  not  required, 
when  the  juror  is  placed  upon  him  as  a  trior,  to 
ask  the  juror  any  question  in  regard  to  his 
competency,  nor  \o  permit  counsel  to  do  so. 
Certainly  neither  the  court  nor  counsel  should 
ask  any  question  which  would  involve  a 
breach  of  the  juror's  privilege  to  refuse  to  an- 
swer on  the  ground  that  so  doing  would 
tend  to  incriminate,  or  otherwise  disgrace,  him; 
and  neither  the  court  itself  should  ask  anv 
question,  nor  should  it  permit  counsel  to  ask 
any  question,  of  the  juror,  until  extrinsic  evi- 
dence has  been  introduced  tending  to  show 
that  the  juror  has  answered  the  questions,  or 
some  of  them,  falsely,  thereby  impeachin&:  or 
attacking  his  competency.  On  this  investiga- 
tion the  juror  Is  not  a  competent  witness  in 
the  broad,  sense  in  which  the  term  is  used 
when  the  challenge  is  for  cause  on  one  of  the 
grounds  stated  in  Penal  Coda,  §  978.  If  the 
challenge  for  cause  is  overruled,  and  if  the 
juror  answers  the  statutory  questions  so  as  to 
qualify  himself,  he  stands  before  the  court  as 
a  competent  juror,  and  he  cannot  be  called 
upon  to  disqualify  himself:  and.  if  placed 
upon  the  court  as  a  trior,  and  his  disqualifica 
tion  is  brought  to  the  attention  of  the  court 
by  evidence  other  than  that  of  the  juror, 
then  the  court  should  determine  the  question 
as  to  whether  he  is  a  competent  juror  or  not, 
and  ask  him  such  questions  only  as  he,  under 
the  law,  would  be   compelled  to  answer  if 
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called  as  an  ordinary  witness,  and  then  deter- 
mine his  competency  from  the  extrinsic  evi- 
dence, as  well  as  the  statement  of  the  Juror. 
No  fixed  rule  can  be  laid  down  to  be  followed 
in  all  cases.  The  inquiry  which  the  Judge 
should  make  after  the  juror's  competency^ia 
attacked  bv  extrinsic  evidence  is  to  be  left 
largely  to  the  discretion  of  the  trial  judge,  ac- 
cordine  to  the  circumstances  of  each  case. 

9.  While  the  accused  mainly  relied  upon 
the  defense  of  insanity,  still,  as  he  did  not 
expressly  admit  that  he  committed  the  homi- 
cide, the  court  should  not,  in  its  instructions 
to  the  jury,  have  referred  to  the  homicide,  as 
"  the  act  which  the  accused  committed.  But. 
as  counsel  for  the  accused,  in  numerous  re- 
quests which  were  made  to  the  judge  to  charge, 
used  similar  language,  this  error  on  the  part 
of  the  judge  would  not  have  necessitated  a 
new  trial,  even  though  the  requests  containing 
the  language  were  not  actually  given  by  the 
judge.  Counsel  for  the  accused  should  not. 
in  their  communications  with  the  court  in  re 
quests  to  charge,  use  language  which  would 
be  calculated  to  mislead  the  court  as  to  the 
contentions  of  the  accused,  and  then  after- 
wards complain  that  the  language  used,  upon 
being  subsequently  adopted  by  the  court,  waa 
calculated  to  prejudice  the  case  of  the  accused. 
Of  course,  if  the  requests  containing  the  lan- 
guage had  been  given,  there  would  be  no- 
question,  but  it  seems  to  us  that,  where  the 
requests  j^ve  to  the  judge  language  which 
he  used  m  his  charge,  indepennenily  of  the 
requests,  the  lansuage  ought  not  to  be  the- 
subject  of  complaint  at  the  instance  of  the  ac- 
cused. However,  in  cases  where  the  accuse! 
does  not  expressly  admit  that  he  committefi 
the  act,  it  is  not  good  practice  for  the  judge- 
to  use  such  expressions  as  those  above  quoted. 

10.  The  charge  of  the  court  was,  in  the 
main,  correct  and  appropriate;  and  consider- 
ing it  8s  a  whole,  except  as  herein  criticised, 
was  free  from  material  error.  The  instruc- 
tions as  to  the  law  of  insanity  were  in  accord 
with  the  decisions  of  this  court  cited  above. 

11.  It  is  not  necessary  to  decide  in  thia 
case  whether  this  court  has  the  power  to  re- 
view the  decision  of  the  judge  of  the  superior 
court  upon  a  motion  to  change  the  venue  in  a 
criminal  case  under  the  act  of  1895  (Acts  I8ii5, 
pp.  70.  71).  Even  if  this  court  has  the  power 
to  review  such  a  decision,  there  is  no  present 
occasion  for  exercising  it,  as  the  circumstsnres. 
and  surroundings  of  the  case  when  the  accusal 
is  again  put  upon  trial  may,  and  probably 
will,  be  essentially  different  from  what  they 
were  at  the  time  the  change  of  venue  was  re- 
quested. 

12.  We  have  dealt  with  all  of  the  substan- 
tial errors  committed  at  the  trial  relatiog  to 
any  matter  or  question  that  is  the  least  likely 
to  arise  when  the  case  is  tried  again,  and  hence* 
we  do  not  deal  more  specifically  with  the  nu- 
merous grounds  of  the  motion  for  a  new  IriaL 

Judgment  revened. 
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'*!•  Under  sa  act  proTidin^  that  all 
eases  brougrhtin  a  deslflrnated  city 
eourt  staoiild   be  **  returnable    to  and 

triable  at  the  term  next  enBuioff  after  twenty 
days  have  elapsed  from  ihe  filing"  a  case  In  tbat 
court,  the  declaration  m  which  was  filed  on  the 
ISth  day  of  June,  1894,  was  ripe  for  trial  at  the 
eosuinff  July  term,  which  beiran  on   the  1st 
Monday  of  that  month.    This  Is  true  although 
the  last  of  the  twenty  days  prescribed  by  the 
statute  in  this  Instance  fell  upon  the  Sabbath 
day. 
IB.    A  plea  to  an  action  brought  bj  the 
plaintlir  as  the  Gate   Citj    National 
Bank,  which  alleged  that  ''the  said  Gate  City 
National  Bank  has  been   dissolred  by  a  for- 
feiture of  its   charter,  and  by  misuser  of  its 
franchises,**  was  good  against  a  general  demur. 
rer  or  mere  motion  to  strike.   It  will  be  pre- 
sumed, as  HgaiDSt  such  a  demurrer  or  motion, 
that  the  charter  of  the  bank  in  question  was  for- 
feited in  the  manner  prescribed  by  law. 

^  The  drawer  of  a  cheek  upon  a  bank 
is  not  absolved  from  liability  thereon 
because  of  any  delay  in  presenting  the  check 
for  payment,  when  it  does  not  appear  that  any 
loss  resulted  to  the  drawer  from  such  delay;  and 
in  a  suit  upon  such  a  check  against  the  drawer, 
a  plea  by  him,  alleging  the  delay,  but  silent  as 
to  loss,  was  properly  stricken  on  demurrer. 

(January  21, 1887.) 

ERROR  to  the  City  Court  of  Atlanta  to  re- 
<7iew  a  judgment  in  favor  of  plaintiff  in 
an  action  brought  to  hold  the  diawer  of  a 
check  liable  for  its  arrount.    Revened, 

The  facta  are  stated  in  the  opinion. 

Mr,  Robert  L«  Rodders*  for  plaintiff  in 
<rror: 

The  first,  or  filing  day,  is  not  to  be  counted, 
-as  the  law  prescribes  that  cases  shall  be  re- 
turnable to  and  triable  at  the  term  next  "ensu- 
ing after  twenty  days  from  the  filing,"  etc. 

It  requires  both  days,  the  filing  day,  "12th 
day  of  June,  1894/'  and  the  1st  day  of  July, 
Sunday,  the  last  day  before  the  term,  to  make 
the  twenty  days;  that  is  counting  the  first  and 
last  day,  also  counts  Sunday  the  last  day,  and 
U  not  twenty  days  from  the  day  of  filing, 
June  12. 

Sunday  is  not  a  judicial  day. 

Hales  V.  Owen,  2  Salk.  625;  Bex  v.  ElHns, 
4  Burr.  2129,  ci'ed  in  National  Bank  of  the 
MetropoliB  v.  Williams,  46  Mo.  17;  B"ss  v. 
Jrtin,  49  Ga.  488;  Weldon  v.  Colqvitt,  62  Ga. 
452:  Sawper  v.  Cargile,  72  Ga.  290;  Bvrton  ▼. 
CAicaffo,  63  HI.  87. 

In  computing  the  time,  according  to  the 
rule  recognized  in  Cromlien  v.  Brink,  30  Pa. 
-522.  the  day  on  which  the  payment  was  made 
must  be  excluded. 

•  Headnotes  by  Simmons.  Ch.  J. 


Note. -For  the  computation  of  time  by  exclud- 
ing the  last  day  when  it  fallf  on  Sundap.  see  note 
to  Brown  y.  Valies  (Colo.)  U  L.  R.  A.  120:  also  Han- 
over P.  Ins.  Ck).  V.  Shrader  (Tex.)  80  L.  U.  A.  498. 
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Edmundwn  T.  Wragg,  104  Pa.  COO,  49  Am. 
Rep.  590;  Dennis  ▼.  Sharman,  81  Ga.  607; 
HiU  V.  Wilker,  41  Ga.  449,  5  Am.  Rep.  540; 
Page  v.  Blackehear,  75  Ga.  886;  Morgan  ▼• 
Perkins,  94  Ga.  353. 

The  day  of  filing  must  be  excluded. 

In  computing  the  time  from  a  day  it  cannot 
be  counted  on  that  day. 

Georgia  Southern  B.  Co.  ▼.  BigeUm,  68  G  a. 
219:  Oressey  ▼.  Parks,  75  Me.  887.  46  Am.  Rep. 
406;  Edmundion  v.  Wragg,  104  Pa.  500,  49 
Am.  Rep.  590;  English  v.  Williamson,  84  Kan. 
212. 

If  the  Gate  City  National  Bank  was  no 
longer  a  corporation  doing  a  regular  banking 
business,  but  was  in  a  state  of  dissolution, 
then  it  had  no  right  to  sue  as  a  living  corpo- 
ration. 

Code  1882,  g  1688. 

The  transaction  of  giving  defendant's  check 
for  her  husband's  debt,  taking  up  his  note, 
was  "absolutely  void"  in  law,  and  the  partiea 
cannot  make  valid  by  their  wishes,  or  by  suit 
at  law,  a  transaction  which  the  law  declares 
tohe  **  abiiolutely  void.*' 

Code  1754,  1783,  5087;  Morris  v.  Winkles, 
88  Ga.  721;  Freemnn  v.  Eolmes,  62  Ga  556; 
Bushing  v.  Clancy,  92  Ga.  769;  First  2^at, 
Bank  v.  Bayless,  96  Ga.  684;  Maddox  v.  Ox- 
ford, 70  Ga.  179. 

Mr.  8.  J.  Hall,  for  defendant  in  error: 

Original  petitions  in  the  city  and  superior 
court  must  be  filed  in  the  clerk's  office  at  least 
twenty  days  b^ore  the  term  to  which  it  is  re- 
turnable. 

Ga.  Code  1882.  §  8388. 

The  maker  of  an  acceptance  cannot  plead 
the  disability  of  the  holder  thereof  to  sue. 

Southern  Bank  v.  WiUiams.  25  Ga.  534. 

There  is  nothing  to  show  that  the  plaintiff 
in  error  was  in  any  wise  damaged  by  the 
check  in  question  not  havintr  been  presented 
for  payment  at  an  earlier  date:  therefore  the 
plea  that  plaintiff  in  error  was  discharged 
from  liability  on  account  of  the  delay  in  pre- 
senting the  check  for  payment  was  properly 
stricken. 

Daniels  v.  Kyle,  1  Ga.  804;  Daniels  ▼.  Kyle^ 
5  Ga.  245;  Prescott  v.  Bennett,  50  Ga.  274. 

8immona»  Ch.  J.,  delivered  the  opinion  of 
the  court: 

1.  This  was  an  action  in  the  city  court  of 
Atlanta,  filed  June  12,  1894,  and  made  re- 
turnnble  to  the  July  term,  1894,  which  begnn 
on  Monday.  July  2.  The  act  of  November  30, 
1892.  establishing  new  terms  for  that  court, 
provides  that  "all  cases  brouebt  in  said  court 
shall  be  returnable  to  and  triable  at  the  term 
next  eosuio^  after  twenty  days  have  elapsed 
from  the  filmg,  ...  the  purpose  of  this 
act  being  to  require  a  case  to  be  tiled  twenty 
days  before  the  term  to  which  it  is  returnable." 
Acts  1892,  p.  220.  A  plea  to  the  jurisdiciion 
on  the  ground  tbat  the  suit  was  not  filed 
twenty  days  before  the  term  to  which  it  was 
returnable  was  stricken  by  the  court  on  de- 
murrer, and  to  this  the  defendant  excepted. 
The  court  was  ri^ht  in  striking  this  plea. 
Counsel  for  the  plain  riff  in  error  relied  upon 
tbat  section  of  the  Code  which  provides  that, 
"  when  a  number  of  days  is  prescribed  for  the 
exercise  of  any  privilege  or  the  discharge  of 
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any  duty,  only  tbe  first  or  last  day  shall  be 
couDted;  and  if  the  last  day  shall  fall  on  tbe 
8abbath,  another  day  shall  be  allowed  Id  tbe 
computatioD."  Code  1888»  §  4.  Here,  how- 
ever, there  was  nothing  to  be  done  on  the  last 
day,  and  it  therefore  made  no  difference  that 
it  fell  on  tbe  Sabbath.  The  provision  as  to 
the  time  of  filing  suits  in  the  city  court  of  At- 
lanta is  similar  to  that  which  regulates  the 
time  of  filing  in  the  superior  court,  the  law 
requiring  that  actions  in  the  latter  court  shall 
be  filed  at  least  twenty  days  before  the  term  to 
which  they  are  returnable  (Civ.  Code,  §  4984); 
and  tbe  regular  terms  of  tbe  superior  court  be- 
gin, as  do  those  of  the  city  court  of  Atlanta, 
on  Monday.  For  nearly  a  century  the  law 
with  reference  to  tbe  superior  court  has  been 
the  same  in  this  respect  as  it  is  now;  yet  as 
far  back  as  our  knowledge  extends  it  has  been 
the  practice  in  that  court  to  treat  Tuesday, 
twentv  days  before  tbe  term,  as  the  last  re- 
turn day  for  the  term;  thus  including  Sunday 
as  tbe  last  of  the  twenty  days.    Tbe  uniform 

1>ractice  of  the  courts  in  this  respect  for  so 
ong  a  period,  if  not  controlling  in  tbe  con- 
struction of  tbe  law,  is  at  least  entitled  to 
{rreat  weight;  and  we  are  not  disposed  at  this 
ate  day  to  question  its  legality;  especially 
since  a  holding  that  tbe  practice  is  wrong 
would  result  in  widespread  and  incalculable 
harm. 

2.  The  defendant  further  pleaded  that  *'the 
alleged  plaintiff,  the  Gate  City  National  Bank, 
.  .  .  has  gone  into  dissolutfon,  and  is  not 
now  in  business,  and  was  not  so  at  tbe  time 
of  filing  this  suit;  and  as  a  dead  and  defunct 
corporation  it  has  no  right  to  be  plaintiff  in 
a  suit.  The  said  Gate  City  National  Bank 
has  been  dissolved  by  a  forfeiture  of  its  char- 
ter and  by  misuser  of  its  franchises."    The 


plaintiff  demurred  generally  to  this  plea.  Tbe 
court  sustained  the  demurrer,  and  struck  the 
plea,  and  to  this  tbe  defendant  excepted.  We 
think  this  plea  was  good  as  against  a  mere 
general  demurrer.  Although  the  plea  does 
not  allege  in  what  manner  the  charter  waa 
forfeited,  it  will,  as  against  a  eeneral  demur- 
rer, be  presumed  that  it  was  forfeited  in  tbe 
manner  prescribed  by  law;  and,  this  being  so, 
the  action  could  not  be  maintained  in  the 
name  of  the  corporation.  Tbe  corporate 
right  to  sue,  when  not  prolonged  by  statute 
for  tbe  purpose  of  winding  up  the  affairs  of 
the  corporation,  dies  with  the  charter.  There 
can  be  no  suit  by  a  dead  person,  whether  nat- 
ural or  artificial.  In  this  respect  a  dead  cor- 
poration stands  upon  no  better  footin^r  than  a 
dead  man.  See  Van  Pdt  v.  Home  Bldg,  d  L. 
Asso.  87  Ga.  870;  6  Thomp.  Corp.  §§  6731. 
6728,  7870. 

8.  The  court  did  not  err  In  striking  tbe  third 
plea  of  the  defendant,  which  was  that  it  m^9 
the  fault  of  the  plaintiff  that  the  check  sued 
upon  was  not  paid,  tbe  reason  why  it  was  not 
paid  being  that  the  plaintiff  negligently  failed 
to  present  it  in  proper  time  at  the  bank  upon 
which  it  was  drawn.  It  does  not  appear  from 
tbe  plea  that  the  defendant,  the  drawer  of  the 
check,  was  hurt  by  tbe  delay;  and  it  is  well 
settled  that  the  drawer  of  a  check  upon  a  bank 
is  not  absolved  from  liability  thereon  because 
of  any  delay  in  presenting  it  for  payment, 
when  it  does  not  appear  that  loss  resultei 
to  the  drawer.  Daniels  v.  KyU,  1  Gku  804.  5- 
Ga.  245;  Carstoea  v.  Ware,  80  Ga.  267;  Comer 
y.  Dvfour,  95  Ga.  878. 80  L.  R.  A.  800. 

On  account  of  the  error  in  striking  the  plea 
dealt  with  in  the  second  division  of  thia 
opinion,  tJie  judgment  of  the  court  below  i$  r§- 
vereed. 
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Charles  H.  ECKMAN,  Appt.^ 

V. 

CHICAGO.    BURLINGTON,    &   QUINCY 
RAILROAD  COMPANY. 

aG9  IlL  812.) 

1*  A  eoiitx*aet  by  a  rmilroa4l  employee 
which  eriyes  him  his  election*  after  ao 
Injury,  to  take  the  benefits  of  a  relief  fund  to 
which  be  as  well  as  the  railroad  company 
has  contributed,  or  to  sue  for  damasres  in  a  court 
of  law,  and  providing  that  his  acceptance  of 
such  benefits  will  release  the  employer  from  lia- 
bility, is  not  contrary  to  public  policy. 

2*  An  acceptSAce  of  benefits  fk^om  a  re- 
lief Aind  to  which  a  railroad  company  has 
largely  contributed,  by  an  employee  who  knows 
that  this,  under  his  contract,  will  have  tbe  effect 
to  release  tbe  railroad  company  from  liability 

Note.— As  to  contracts  with  railroad  relief  as- 
BOciatiODB,  see  also  Pitti^barflr,  C.  G.  &  St.  L.  R.  Ck>. 
T.  Ck)z  (Ohio)  35  L.  R.  A.  507,  and  other  cases  cited 
in  footnote  the  reto. 

8 )  L.  R.  A. 


for  tbe  injuries  he  has  received,  constitutes 
accord  and  satisfaction. 

{MagtMder^  J„  dissentsO 
(November  8, 1897.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Appellate  Court.  First  District,  affirm- 
ing a  judgment  of  tbe  Superior  Court  for  Cook 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  defend- 
ant's negligence.    Affirmed, 

Statement  by  Garter,  J.: 
This  was  an  action  on  the  case  in  the  supe- 
rior court  of  Cook  county,  by  Charles  H.  Eck- 
man,  the  appellant,  against  the  Chicago,  Bur- 
lington, &  Quincy  Railroad  Company,  the  ap- 
pellee, for  damages  for  injuries  sustained  while 
in  tbe  service  of  appellee  at  Buda,  Illinois.  Tbe 
declaration  charged  that  tbe  injury  was  caused 
by  the  negligence  and  recklessness  of  tbe  de- 
1  fendant     A  plea  of  the  general  Issue  was  en- 


See  also  44  L.  R.  A.  638. 
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tered,  and  a  trial  had  before  a  jury.    The  evi- 
dence showed  that  on  August  29, 1891«  while  a 
freight  train  was  standing  on  the  main  track, 
the   appellant  was  directed  by  the  foreman  to 
crawl  under  the  engine,  and  tighten  np  a  valve, 
and  while  so  under  the  engine  another  train  ran 
Into  the  rear  end  of  the  freight  train,  thereby 
forcing  the  engine  forward,  and  dragging  ap- 
pellant quite  a  distance,  breaking  his  leg  and 
ankle,  etc.,  whereby  be  was  seriously  injured. 
The  railroad  company  relied  upon  the  fact  that 
the  plaintiff  was  a  member  of  the  Burlington 
Voluntary  Relief  Department,  and  that  he  had 
received  the  benefits  provided  by  that  depart- 
ment, as  a  complete  defense.    The  Burlington 
Belief  Department  was  organized  June  1, 1889, 
pursuant  to  a  resolution  of  the  board  of  direct- 
ors of  the  appellee  companv,  and  its  object  is 
declared  to  be  "the  establishment  and  manage- 
ment of  a  fund,  to  be  linown  as  the  'Relief 
Fund,'  for  the  payment  of  definite  amounts  to 
employees  contributing  thereto,  who  are  to  be 
known  as  'members  of  the  relief  fund,'  when, 
under  the  regulations,  they  are  entitled  to  such 
payment,  by  reason  of  accident  or  sickness,  or, 
va  the  event  of  their  death,  to  the  relative  or 
other  tNeneflciaries  designated  by  them."    This 
fund  consists  of  voluntary  contributions  from 
the  employees,  incomedenved  from  in  vestments 
and  from  interest  paid  by  the  company,  and 
appropriations  by  the  company,  when  neces- 
sary to  make  up  deficiencies.    The  railroad 
company  has  general  charge  of  the  department, 
guarantees  the  fulfilment  of  its  obligations, 
pays  interest  at  4  per  cent  per  annum  on 
monthly   balances  in  its  hands,  supplies  all  the 
necessary  facilities  for  conducting  the  business 
of  the  department,  and  pays  all  its  operating 
expenses.    There  is  also  an  advisory  committee, 
'  having  general  supervision  of  the  department, 
which  consists  of  the  general  manager  of  the 
appellee  as  chairman,  six  members  selected  by 
the  employees  of  the  different  divisions  of  the 
railroad  companv,  and  six  members  selected 
bv  the  board  of  directors  of  the  company;  the 
chairman  having  no  voice  except  in  case  of  a 
tie.    The  company  agrees  to  pay  any  deficiency 
in  the  amount  required  to  meet  the  claims  on 
the  fund.    No  emplovee  is  required  to  become 
a  member  of  the  relief  fund,  and  any  mem- 
ber may  withdraw  altogether  at  the  end  of  any 
month.    The  members  are  divided  into  differ- 
ent classes,  depending  upon  the  amount  of  their 
contributions.      Each     member     contributes 
monthly  a  specified  sum  according  to  the  class 
to  which  he  belongs,  which  is  deducted  from 
his  wages,  and  placed  to  the  credit  of  the  relief 
fund.    All  employees  of  the  company  who 
pass  a  satisfactory  medical  examination    are 
eligible  for  membership.     If  a  contributing 
member  is  under  disability,— that  is,  if  he  is 
unable  to  work, — whether  such  a  disability 
arises  from  an  injury  received  while  at  work 
or  from  sickness,  he  Is  entitled  to  be  paid  from 
the  fund  a  certain  sum  per  day,  varying  accord- 
ing to  the  contribution  which   he  is  making. 
m  case  of  his  death,  the  beneficiary  designated 
hy  him  is  entitled  to  be  paid  a  specified  sum  as 
designated  in  the  membership  contract.     The 
wjtulations  also  provide  a  form  of  application 
^bich  was  used  by  the  appellant,  in  which  the 
appellant  agrees  to  be  bound  by  the  regulations 
0'  the  relief  department;  that  a  certain  speci- 


fied  portion  of  his  wages  shall  be  applied  as  a 
voluntary  contribution  for  the  purpose  of  se- 
curing the  benefits  provided;  that  this  applica- 
tion, on  approval  by  the  superintendent  of  the 
relief  department,  shall  make  him  a  member  of 
the  relief  fund,  and  constitute  a  contract  be- 
tween him  and  the  company;  that  his  leaving 
the  employment  of  or  discharge  by  the  com- 
pany shall  terminate  the  contract,  except  as  to* 
benefits  accrued  and  as  to  death  benefits,  it 
also  appoints  the  beneficiaries  in  case  of  death, 
and  contains  the  following  agreement:  "I 
also  agree  that,  in  consideration  of  the  amounts 
paid  and  to  be  paid  by  said  company  for  the 
maintenance  of  said  relief  department,  and  of 
the  guaranty  by  said  company  of  the  payment 
of  said  benefits,  the  acceptance  by  me  of  bene- 
fits for  injury  shall  operate  as  a  release  and  sat- 
isfaction of  all  claims  against  said  company 
and  all  other  companies  associated  therewith 
in  the  administration  of  their  relief  depart- 
ments, for  damages  arising  from  or  growing 
out  of  said  injury."  The  regulations  provide 
further  that,  should  a  member  or  his  legal  rep- 
resentative bring  suit  against  the  company 
for  damages  on  account  of  injury  or  death  of 
such  member,  payment  of  benefits  on  account 
of  the  same  shall  not  be  made  until  such  suit 
is  discontinued;  and  that,  if  the  suit  shall  pro- 
ceed to  judgment,  or  be  compromised,  all 
claims  on  the  relief  fund  for  benefits  on  ac- 
count of  such  injury  or  death  shall  be  thereby 
precluded.  The  relief  department,  as  we  have 
seen,  was  organized  on  June  1, 18^.  August 
81.  1891,  two  days  after  the  accident  to  the  ap- 
pellant,  the  appellee  had  paid  for  operating  ex- 
penses alone  of  the  relief  department,  $82,- 
958.96.  It  bad  also  advanced  towards  the 
payment  of  benefits  during  such  time,  on  ac- 
count of  the  insufficiency  of  contributions  of 
members,  the  sum  of  $10,128.19.  From  June 
1.  ie89.  to  April  80, 1892  (this  suit  having  been 
brought  on  May  4,  1892)  the  appellee  paid  for 
operating  expenses  of  the  relief  department 
from  its  funds  $110,588.68.  On  December  81, 
1891,  in  accordance  with  its  regulations,  it 
crossed  off  charges  against  the  relief  fund  for 
deficiencies  which  occurred  up  to  that  time, 
amounting  to  $20,275.65.  It  had  advanced  on 
account  of  further  deficiencies  occurring  from 
January  1, 1892,  to  April  80,  1892,  the  sum  of 
$19,441.27,— making  a  total  paid  and  advanced 
by  the  company  from  June  1,  1889,  to  April 
80,  1892,  of  $150,255  45.  The  amount  paid  on 
account  of  sickness  and  death  from  sickness 
from  June  1, 1889,  to  April  80. 1892,  was  $225,- 
978,  and  the  amount  paid  on  account  of  acci- 
dent and  death  from  accident  was  $240,281.49. 
This  latter  amount  includes  accident  benefits, 
whether  the  injury  was  received  while  the  em- 
ployee was  on  or  off  duty.  In  addition,  the 
appellee  railroad  company  had  given  olBce  rent 
to  the  department,  and  also  the  services  of  the 
oflicials  and  clerks  of  the  operating  department 
in  transacting  the  relief- department  business, 
for  all  of  which  no  charge  was  made.  The 
contributions  of  the  members  have  never  been 
applied  to  any  other  purpose  than  the  payment 
of  benefits.  No  part  of  it  has  ever  been  used 
for  the  payment  of  expenses.  At  the  close  of 
1890  the  membership  of  the  relief  department 
was  9,407;  at  the  close  of  1891  it  was  10,386. 
At  the  close  of  1892  it  was  12,283.  During  those 
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periods  the  number  of  men  employed  was 
somewhere  between  25,000  and  80,000.  The 
appellant,  Eckraan,  made  applfcatioo  for 
membership  in  the  Burlington  Voluntary  Re- 
lief Department,  July  18,  iBOO,  which  applica- 
4iou  was  approved  August  4,  1890.  It  pro- 
Tided  that  $2.10  should  be  deducted  from  his 
wsges  monthly  for  the  purpose  of  securing  the 
benefits  provided  for  a  member  of  the  second 
<'lass,  with  twice  additional  death  benefit  of  the 
first  class.  These  benefits,  as  shown  by  the 
book  of  regulations,  were,  for  disabili  y  by 
reason  of  accident,  $1  for  each  day  of  a  period 
not  to  exceed  fifty-two  weeks,  with  50  cents  a 
<iay  thereafter  during  the  continuance  of  the 
disability.  Any  bills  fur  surgical  attendance 
were  to  be  paid  by  (he  relief  department.  The 
two  additional  death  benefits  of  the  first  class 
were  $250  each,  which  with  the  $500  belong- 
ing to  the  second  class,  made  the  total  death 
benefit  $1,000  to  which  his  beneficiary  would 
have  been  entitled  in  case  of  death.  The  ap- 
pellant received  $246  for  benefits,  being  the 
amount  he  was  entitled  to  under  the  regula- 
tions. There  was  also  paid  on  account  of  the 
appellant  for  nurses,  medicine,  and  surgical  at- 
tendance the  sum  of  $121.00.  The  receipt  of 
these  amounts  as  benefits  due  him  from  the 
relief  fund  was  not  disputed.  The  appellant 
<^laims  that  he  joined  the  relief  department  by 
coercion,  and  that  when  he  received  the  first 
payment  be  was  not  conscious  what  he  was 
doing,  on  account  of  being  under  the  infiuence 
of  opiates  at  the  time,  and  that,  therefore,  he 
had  not  made  a  conscious  election  between  the 
two  alternatives  offered  him  by  the  relief  fund, 
either  to  accept  its  benefits,  or  to  abide  the 
event  of  a  suit  for  damages, — its  rules  preclud- 
ing a  member  from  doing  l)oth.  The  court  in- 
structed the  jury  to  find  for  the  defendant 
below,  the  appellee  here.  Appellant  appealed 
to  the  appellate  court  for  the  first  district, 
which  court  aflSrmed  the  judgment,  from  which 
judgment  he  has  appealed  to  this  court 

Jliessrt,  Otto  Gresham  and  Charles  Ai- 
ling^, Jr.,  for  appellant: 

A  railroad  corporation  of  this  state  cannot 
\yy  contract  in  advance  exempt  itself  from  lia- 
bility to  its  employees  for  its  gross  negligence. 

Chicago,  R.  L  JbP.  R,  Co,  v.  Harmon,  17  III. 
A  pp.  640;  Maney  v.  Chicago,  B,  dt  Q  R  Co. 
49  III.  App.  105;  Illinois  C,  R.  Co,  v.  Read,  87 
111.  485,  87  Am.  Dec.  260. 

The  Burlington  Voluntary  Relief  Associa- 
tion, as  organized,  conducted,  and  maintained, 
is  merely  lor  the  purpose  of  evading  whatever 
liability  the  Chicago,  Burlington,  &  Quincy 
Railroad  Company  might  incur  by  reason  of 
injuries  to  its  employees  through  its  own  neg- 
ligence, and  is  therefore  void. 

Miller  v.  Chicago,  B.  A  C-  ^-  0>-  ^  Fed. 
Rep.  806. 

The  acceptance  of  benefits  by  the  legal  rep- 
resentatives of  deceased  member  fropi  the  re- 
lief afisociation  does  not  bar  an  action  against 
apoelleefor  negligence. 

Money  v.  Chicago,  B.  d  Q,  R.  Co.  40  111. 
App.  105. 

What  the  public  policy  of  the  state  is  must 
be  determined  by  the  courts  of  the  state,  con- 
struing the  Constitution  of  the  state,  and  the 
legislative  enactments. 
88  L.  K.  A. 


CarroU  v.  Eant  St.  Louis,  67  Rl  668*  16  Am. 
Rep  682;  Starkuceather  v.  American  BibU  JSoc 
72  111.  50,  22  Am.  Rep.  183;  Peona  d  &  ZR 
Co.  V.  Coal  VaUey  Min.  Co.  68  111.  489. 

A  contract  of  a  corporation  may  not  be  con- 
trary to  public  policy,  yet  uUra  iiret. 

Lartmouth  College  v.  Woodward,  17  U.  8.  4 
Wheat.  636,  4  L.  ed.  659;  Distilling  db  CaUU 
Feeding  v.  People,  Moloney,  156  111.  448. 

The  Chicago,  Burlington,  &  Quincy  Rail- 
road Company,  appellee,  can  no  more  go  into 
the  insurance  business  than  any  insurance 
company,  organized  under  the  laws  of  this 
state,  can  go  into  the  railroading  or  banking 
business. 

The  business  of  the  Burlington  Yoluntaiy 
Relief  Department  was  that  of  insurance. 

Com.  V.  Wetherbee,  105  Mass.  149. 

If  it  holds  a  charter  authorizing  it  to  mafo- 
taln  and  operate  a  railroad  and  conduct  the 
business  of  insurance,  such  a  charter  is  void, 
and  consequently  all  contracts  made  under  it. 

People,  l^hody,  v.  Chicago  Gas  Trust  Co. 
180  111.  268,  8  L.  R.  A.  497;  Chicago  Oasliffht 
&  C.  Co.  V.  Peoj^s  Qaslight  db  C.  Cb.  121  111. 
530;  Oregon  R.  dt  Nav.  Co.  v.  Oregonian  R 
Co.  180  U.  8.  1,  82  L.  ed.  887;  PennsyUom^s 
R.  Co.  V.  8t.  Louis,  A.  db  T.  H.  R.  Co.  118  U. 
S.  817,  80  L.  ed.  95. 

A  void  act  can  never  become  valid  merely 
because  it  remains  unquestioned. 

Tippecanoe  County  Comrs.  t.  Lttfttyette,  M. 
dbB.  R.  Co.  SOlnd.  86 

A  void  act  cannot  work  an  estoppel. 

Chitty,  Contr.  698;  Story,  Agency,  240,  241. 

As  the  contract  between  appellant  and  appel- 
lee was  a  continuing  contract,  a  part  perform- 
ance does  not  make  it  binding  in  toto. 

Tliomas  v.  West  Jersey  R.  Co.  101  U.  8.  71, 
25  L.  ed.  950;  Pennsylvania  R.  Co.  v.  St.  Louis, 
A.  db  T.  H.  R.  Co.  118  U.  S.  290,  80  L.  ed.  b8; 
and  Oregon  R.  dk  Nav.  Co.  v.  Oregonian  R  Co. 
130  U.  8.  1.  82  L.  ed.  887. 

If  it  is  within  the  law  for  the  appellee  to  go 
into  the  insurance  business,  the  Burlin^on 
Voluntary  Relief  Association,  as  maintained 
and  operated,  is  void,  as  it  is  not  ore  a  ni  zed  and 
conducted  according  to  the  insurance  laws  of 
the  state. 

Railway  Pass,  db  Freight  Conductors  Mvt. 
Aid  it  Ben.  As»o.  v.  Rolnnson.  147  RL  1^8; 
Rockhold  V.  Canton  Masonic  Mut.  Renez.  S"€. 
129  III.  440,  and  see  2  L.  R.  A.  420;  Golden  Rule 
V.  PeojOe,  JSwigert,  118  Rl.  492. 

It  was  not  necessary  that  api^ellant  pav  hark 
to  the  relief  association  and  appellee  what  he 
had  received  as  a  condition  precedent  to  his 
right  to  bring  this  action. 

Urnon  P.  R  Co.  v.  Harris,  158  U.  S.  827, 
89L.  ed.  1003. 

Messrs.  Cheater  M.  Dawes  and  Frank 
O.  liovrdent  for  appellee: 

The  methods  employed  by  the  Burlington 
Relief  Department  do  not  contravene  public 
policy. 

Chicago,  B.  dt  Q  R.  Co.  v.  Bell,  44  Neb.  44; 
Johnson  v.  Philadelphia  <t  R.  R.  Co.  168  Pa. 
127;  I.eaw  v.  Pennsylvania  Co.  10  Ind.  App. 
47;  Donald  v.  Chicago,  B.  dk  Q^  R  Co.  98  Iowa, 
2»4,  88  L.  R.  A.  492;  Ringlev.  Pennsyltania 
R.  Co.  164  Pa.  529;  State,  Black,  v.  Baltimore 
dt  0.  R.  Co.  86  Fed.  Rep.  655;  Ftaier  v.  BalU- 
more  db  0.  Employee?  Relief  Asso.  67  Md.  438; 
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Chicago,  B.  d  Q.  B.  Co.  v.  Wymore,  40  Neb. 
645;  SjDitze  v.  Baltimore  dt  0,  R.  Co.  75  Md. 
162;  Graft  v.  Baltimore  d  0.  R.  Co.  (Pa.)  6 
Cent.  Rep.  688;  Martin  v.  Baltimore  db  0.  R. 
Co.  41  Fed.  Rep  125:  QriMtTis^.  Earl  Dudley. 
L.  R  9  Q.  B.  Div.  857;  Oti^  v.  Penruylmnia 
Co.  71  Fed.  Rep.  186;  Vickert^  v.  Chicaoo,  B.  <fi 
Q,  R.  Co.  71  Fed.  Rep.  ldQ\Sliavery.  Penmi,l 
^fania  Co.  71  Fed.  Rep.  931;  Clements  ▼.  Lon- 
dan  A  N.  W.  R.  Co.  [1894]  2  Q.  B.  482;  Owens 
V.  Baltimore  dO.R  Co.  85  Fed.  Rep.  715,  1 
L.  R.  A.  75. 

The  cootract  between  the  plaintiff  and  the 
defendant  was  not  ultra  vires. 

Whatever  may  fairly  be  considered  as  inci- 
dental to  the  purposes  for  which  a  corporation 
-was  created  is  not  to  be  taken  as  prohibited, 
but  is  as  much  granted  as  that  which  is  ex- 
prej^sed. 

Pitttdurgh,  0.  A  81.  L.  R.  Co.  v.  Keokuk  A 
H.  Bridge  Co.  181  U.  8.  871.  83  L.  ed.  157: 
Green  Bay  d  M.  R.  Co.  v.  Union  S.  B.  Co.  107 
U.  S.  98,  27  L.  ed.  418;  BUerman  v.  Chicago 
JMnetion  R.  db  Union  Stock  Yards  Co.  49  N.J. 
Eq.  217;  Atty.  Oen.  v.  Great  Eastern  R.  Co.  L. 
R.  5  App.  Gas  478. 

Even,  however,  if  the  contract  is  u^^ra  ifires, 
the  plaintiff  has  received  the  benefits  of  it  and 
-will  not  now  be  heard  to  question  ita  valid- 
ity. 

Kadish  ▼.  Garden  City  Equitable  Loan  db 
Bidg.  Am.  151  111.  581;  Fnt  Worth  City  Co.  v. 
Smith  Bridge  Co.  151  U.  8.  294.  88  L  ed.  167: 
Bi^seU  V.  Michigan  8.  db  N.  I.  R.  Cos.  22  N.  Y. 
258;  Reims  Brewing  Co.  v.  Flannery.  187  HI. 
S09;  DanieU  v.  Tearnof,  103  U.  8.  415,  26  L. 
«d.  187;  Union  Nat.  Bank  v.  Mattlieios,  98  U. 
8.  621,  25  L.  ed.  188;  Hitchcock  v.  Galveston, 
1)6  U.  8.  841,  24  L.  ed.  659:  Bradley  y.  Ballard, 
^5  III.  413,  7  Am.  Rpp.  656;  Bloomington  Mut. 
Ben.  Asso.  v.  Blue,  120  111.  121,  60  Am.  Rep. 
■658:  Brown  v.  Scottish  American  Mortg.  Co, 
110  III.  285;  Peoria  db  S.  R.  Co.  v.  Thompson, 
108  III.  187;  Ward  y.  Johnson,  9rim.  215,  State 
Board  of  Argriculture  v.  Citizens  Street  R.  Co. 
Al  Ind.  407,  17  Am.  Rep.  702;  Denver  F.  Ins. 
Co.  y.  McCUlland,  9  Colo.  11,  59  Am.  Rep. 
134. 

The  defendant  company  was  not  engaged  in 
^n  insuicince  bustiness. 

Donald  V.  Chicago,  B.  db  Q.  R.  Co.  93  Iowa, 
1284.  38  L.  R  A.  492;  Johnson  v.  Philadelphia 
<fe  R.  R.  Co.  163  Pa.  127. 

Membership  in  a  relief  department  Is  wholly 
voluntary,  and  the  plaintiff  did  not  Join  under 
•duress. 

The  relief  department  of  the  Baltimore  & 
Ohio  Railroad  Company  is  compulsory,  but  it 
has  been  uniformly  adjudicated  that  such  fact 
does  not  militate  against  the  defense  here  prp- 
rented. 

Fuller  V.  Baltimore  db  0.  Employersr  Relief 
Asso.  67  Md.  438:  StaU,  Black,  v.  BaHimore  db 
O.  R.  Co.  86  Fed.  Rep.  655:  GriffitliS  v.  Earl 
Dudley,  L.  R  9  Q.  B.  Div.  857. 

Even  if  it  be  conceded  that  the  oriirinal  con- 
tract was  for  any  reason  invalid,  still  there  was 
«n  accord  and  satisfaction  in  fact  and  the  trial 
<»art  properly  directed  a  verdict  for  the  de- 
fendant 

Binkle  ▼.  Minneapolis  db  81,  L.  R.  Co.Zl 
Minn.  484. 


Carter,  J.,  delivered  the  opinion  of  the 
court: 

The  real  controversy  in  this  case  is  not 
whether  the  injury  to  the  appellant,  com plaioed 
of,  was  caused  by  the  negligence  of  the  ap- 
pellee company,  but  whether  the  receipt  by  the 
appellant  of  the  benefits  provided  by  the  com- 
pany under  its  contract  with  the  appellant 
through  iis  relief  department,  mentioned  in  the 
record  as  the  Burlington  Voluntary  Relief  De- 
partment, after  the  happening  of  the  injury, 
constituted  a  sufficient  defense  to  the  action. 
It  was  not  disputed  that  after  the  happening, 
of  the  injury  appellant  received  throu>;h  this' 
department  of  the  company  in  iostalments, 
from  time  to  time,  the  aggregate  sum  of  $245 
as  such  benefits  on  account  of  the  injury  and 
under  his  contract  of  membership,  and  that 
there  was  also  disbursed  by  said  department 
for  appellant  for  nurses,  medicine,  and  surgi- 
cal attendance  the  sum  of  $121.90.  But  it  is 
contended,  in  the  first  place,  by  appellant,  that 
the  company  could  not,  by  a  contract  in  ad- 
vance, exempt  itself  from  liability  to  its  em- 
ployees for  its  gross  negligence;  that  such  a 
contract  would  be  contrary  to  public  policy, 
and  void.  The  correctness  of  this  position  is 
undoubted,  and  it  is  not  disputed  on  behalf  of 
the  appellee,  but  its  contention  is  that  the  con- 
tract here  in  question  is  not  of  that  character; 
that,  on  the  contrary,  it  merely  provided  for  an 
accord  and  satisfaction  after  the  injury  has 
been  received,  and  at  the  election  of  the  iojured 
employee,  and  that  after  the  injury  in  this  case 
there  was  such  accord  and  satisfaction^  and  that 
the  same  is  a  complete  bar  to  a  recovery  in 
this  suit.  Contracts  of  this  character  have  been 
the  subject  of  judicial  investigation  in  many 
cases  in  different  states,  and  it  has  been  almost 
uniformly  held,  where  the  question  has  arisen 
as  in  this  case,  that  they  are  not  void  as  being 
affsinst  a  sound  public  policy.  As  said  in 
Chicago,  B.  db  Q.  R.  Go.  v.  Miller,  40  U.  S. 
App.  448,  22  C.  (J.  A.  264,  76  Fed.  Rep.  489, 
by  the  United  States  circuit  court  of  appeals 
for  the  eighth  district:  *'The  various  courts 
which  have  had  this  question  under  considera- 
tion appear  to  agree  that  the  stipulation  in 
question  is  not  opposed  to  sound  public  pi)licy, 
but  on  the  whole  is  cooducive  to  the  well-being 
of  those  whom  it  immediately  affects,  inas- 
much as  many  railroad  employees,  owinc  to 
the  dangerous  character  of  their  employment, 
are  hurl  without  any  culpable  negligence  on 
the  part  of  their  employer,  and  inasmuch  as 
the  employee  retains,  until  after  he  su-tains  an 
injury,  the  right  to  elect  whether  he  will  sue  his 
employer  for  negligence  or  accept  benefits  from 
the  association.  Ic  also  appears  to  be  agreed 
that  the  obligation  assumed  by  the  employer  to 
maintain  and  support  such  association  by  con- 
tributing the  funds  necessary  for  that  purpose 
creates  a  privity  of  contract  between  the  em- 
ployer and  all  the  members  of  the  association, 
and  at  the  same  time  furnishes  a  sutficient  con- 
sideration to  support  such  contract."  Substan- 
tially the  same  language  and  reasoning  have 
been  used  in  the  following  cases,  all  of  which 
tain  the  sufficiency  of  such  a  defense:  Maine  v. 
Chicago,  B.  dt  O.  R.  Co.  (Iowa)  70  N.  W.  630; 
Cliicago,  B.  db  Q  R.  Co.  v.  Bell,  44  Neb.  44; 
Donald  v.  Chicago,  B.  db  Q.  R.  Co.  93  Iowa» 


38L.  R.  A. 


48 


764 


iLunoifi  SuPRBMB  Court. 


Not, 


284,  88  L.  R.  A.  492;  Chicago,  B.  d  Q.  R.  Co, 
▼.  Wymore,  40  Neb.  645;  Viewers  v.  Chicago, 
B.  i  Q.  R.  Co.  71  Fed.  Rep.  189;  Leas 
▼.  Penntyltanin  Co.  10  Ind.  App.  47;  Ringle  v. 
Pennsylvania  R.  Co.  164  Pa.  539;  Shacer  y. 
Pennsylvania  Co.  71  Fed.  Rep.  981;  Otis  v. 
Pennsylvania  Co.  71  Fed.  Rep.  186;  Johnson 
V.  PhiUidelphia  &  R.  R,  Co.  163  Pa.  127;  Spifze 
▼.  Baltimore  dt  0.  R.  Co.  75  Md.  162;  Fullers. 
Baltimore  dt  0.  Employees*  Relief  Auo,  67  Md. 
488;  Qraft  v.  Baltimore  db  0.  R.  Co.  (Pa.) 
6  Cent.  Rep.  688;  Martin  v.  Baltimore  dt  O.  R. 
Co.  41  Fed.  Rep.  125:  State,  Black,  v.  Balti 
more  db  0.  R.  Co.  86  Fed.  Rep.  655;  Owens  v. 
Baltimore  db  0.  R.  Co.  8lf  Fed.  Rep.  715,  1  L. 
R.  A.  75;  Qimths  v.  Earl  Dvdley,  L.  R.  9  Q.  B. 
Div.  357;  Clements  v.  London  dbN.  W.  R.Co. 
[18941  2  Q.  B.  482;  Cl^dt  v.  Lake  Superior 
Iron  Co.  68  Mich.  690. 

The  only  case  to  which  our  attention  has 
been  called  that  Is  said  to  announce  a  contrary 
doctrine  is  Miller  v.  Chicago,  B.  db  Q.  R.  Co. 
65  Fed.  Rep.  805.  This  case  went  out  on  a 
demurrer  to  the  answer,  and  is  the  same  case 
referred  to  above  as  Chicago,  B.  db  Q.  R.  Co.  v. 
Miller.  40  U.  S.  App.  448,  22  C.  C.  A.  264, 76 
Fed.  Rep.  489.  On  appeal  to  the  circuit  court  of 
appeals  that  court  used  the  language  quoted 
above,  conceding  that  such  propositions  where 
supported  by  adequate  authority,  but  held  the 
judgment  of  the  lower  court  on  the  demurrer 
correct,  and  pointed  out  specifically  wherein 
the  answer  was  insuflScient,  although  the 
lower  court  placed  its  decision  on  a  dif- 
ferent ground,  holding  the  contract  itself 
insufflcient  to  bar  the  suit  for  damaires 
In  the  case  at  bar  the  appellee  contributes 
largely  to  the  fund  under  its  agreement  to  make 
up  or  guarantee  deficits,  to  furni.<«h  surgical  aid 
and  attendance,  to  pay  all  the  expenses  of  the 
admi  nisi  ration  and  management,  and  to  be- 
come responsible  for  the  safe  keeping  of  the 
funds  of  the  relief  department.  Such  contri 
butions  by  the  appellee  to  the  relief  depart- 
ment would  be  sutBcient  consideration  for  a 
dischar^  of  the  appellee's  liability  to  appellant 
for  the  injury  sustained,  after  be  accepted  the 
benefits  of  the  fund  so  maintained.  Nor  does 
the  fact  that  the  fund  was  in  part  formed  by 
his  contributions  to  it  alter  the  case.  The 
agreement  that  the  acceptance  of  the  benefits 
for  the  injury  from  the  relief  fund  should  ope 
rate  as  a  release  and  satisfaction  of  all  claims 
against  the  company  on  account  of  such  injury 
cannot  be  construed  as  a  provision  exempting 
the  company  from  liability  for  its  own  negli- 
gence. As  said  in  Johnson  y.  Philadelphia  db 
R.  R.  Co.  163  Pa.  127:  "The  benefits,  by  the 
regulations  of  the  relief  association,  become 
due  to  members  whenever  disabled  by  accident 
in  the  railroad  company's  service,  or  by  sick- 
ness or  injury  other  than  in  the  company's 
service,  without  reference  to  the  question  of 
negligence  at  all.  As  these  provisions  include 
benents  in  cases  of  accident  pure  and  simple, 
of  injury  by  the  negligence  of  follow  workmen, 
and  by  the  member's  own  contributory  negli- 
gence, it  is  apparent  that  they  cover  a  wide 
field,  in  which  there  is  no  liability  of  the  rail- 
road company  at  all.  Such  cases  are  probably 
a  laree  majority  of  those  occurring  to  railroad 
employees,  and  the  association  therefore  is  of 
the  highest  order  of  beneficial  societies.    But 
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even  in  cases  of  injury  through  the  companj't 
negligence  there  is  no  waiver  of  any  right  of 
action  that  the  person  injured  may  thereafter 
be  entitled  to.    It  is  not  the  signingof  thecno- 
tract,  but  the  acceptance  of  benefits  after  the 
accident,  that  constitutes  the  release.     The  in- 
jured party  therefore  is  not  stipulating  fur  Ibe 
future  but  settling  for  the  past;  he  is  not  agree- 
ing to  exempt  ihe  company  from  liability  for 
negligence,  but  accepting  compensation  fur  ao 
injury  already  caused  thereby.     He  may  as 
well  accept  it  in  instalments  as  in  a  single  saw, 
and  from  an  appointed  fund  to  which  ibe  com- 
pany  has  contributed  as  from  the  company 'a 
treasury  as  a  result  of  litigation.    The  substan- 
tial feature  of  the  contract  which  distingai^ibe^ 
it   from    those  held   void   as  against   public 
policy  is  that  the  party  retains  whatever  right 
of  action  he  may  have  until  after  knowledge 
of  all  the  facts,  and  an  opportunity  to  make  hi* 
choice  between  the  sure  benefits  of  the  associa- 
tion or  the  chances  of  litigation.    Having  ac- 
cepted the  former  he  cannot  justly  ask  the 
latter  in  addition."    In  every  case  of  injury 
the  injured  party  has  a  right  to  compromise 
the  damages  for  anv  valuable  consideration, 
no  matter  how  small;  and.  if  he  chooses  to  ac- 
cept a  smaller  amount  than  he  might  have  beei» 
able  to  secure  at  the  hands  of  a  jury,   sucb 
settlement  is  nevertheless  a  full  accord  and  sat- 
isfaction, and  a  bar  to  the  prosecution  of  anj 
suit  for  damages  for  such  injuries.     It  is  well 
known  that  railroad  companies  frequen  ly  com- 
promise such  suits  out  of  court,  and  such  com- 
promises are  always  upheld,  if  honestly  and 
fairly  made.     Here  is  an  agreement  made  be- 
tween the  railroad  company  and  the  appellant 
that  the  acceptance  of  the  benefits  should  re- 
lease the  railroad  company  from  responding ia 
damages  as  the  result  of  an  action  at  law.    It 
is  not  this  agreement  alone  that  constitutes  the 
release,    but  the  acceptance  of  the  benefits 
therein  stipulated,  well  knowing  that  the  ac- 
ceptance of  such  benefits  will  have  the  effect  of 
a  release.    That  the  appellant  knew  what  ibe 
effect  of  the  acceptance  of  the  benefits  was  i9> 
not  disputed.     He  was  furnished  with  a  hand- 
book,  which   plainly  stated  that  an   injured 
member  may  either  accept  the  benefits  of  the 
fund,  or  rely  upon  the  issue  of  a  suit;  that  be 
cannot  do  tloth.    The  agreement  is  not  against 
public  policy,  as  it  merely  puts  the  employee  to 
bis  election,  after  an  injury  had  been  sustained 
by  him,  either  to  take  the  benefits  of  the  relief 
fund,  to  which  the  appellee  has  materially  con- 
tributed, or  to  sue  for  damages  in  a  court  at 
law. 

Appellant's  next  contention  is  that  the  ap- 
pellee had  no  right  to  go  into  the  insurance 
business,  and  that  the  whole  relief  department 
scheme  is  both  illegal  under  the  insurance  lawa 
of  this  state,  and  ultra  vires  of  a  railroad  cor- 
poration. The  Burlington  Voluntary  Relief 
Department  is  not  incorporated  as  such,  but  is 
managed,  as  has  been  stated,  by  some  of  the 
officials  of  the  appellee,  and  the  appellee  con- 
tributes funds  to  it.  The  application  was  mtde 
to  the  superintendent  of  the  relief  department 
of  the  Chicago.  Burlington,  &  Quincy  Railroad 
Company.  The  relief  department  is  composed 
of  the  appellee  and  six  other  railroad  cotporar 
tions  and  certain  of  the  employees  of  the  sanie. 
That  such  relief  department  Is  not  an  iasur- 
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ftnoe  company  has  been  held  in  Donald  ▼.  (^i- 
eago,  B.  dt  0.  R,  Co.  98  Iowa,  284,  S3  L.  R.  A. 
492,  and  in  John9on  t.  Philadelphia  dbKR.  Co, 
IfKi  Pa.   127.      The   latter  part  of  %  81  of 
chapter  82 of  the  Revised  Statutes  of  IllinoiB  of 
1881,  as  amended  in  1888,  provides  tbai  "asso- 
ciations and  societies  which  are  intended  to  ben- 
efit the  widows,  orphans,  heirs,  and  devisees  of 
deceased  members  thereof,  and  members  who 
haye    received   a  permanent  disability,  and 
where  no  annual  dues  or  premiums  are  required, 
and  where  the  members  shall  receive  no  money 
as  profit  or  otherwise,  except  for  permanent 
diaabllity,  shall  not  be  deemed  insurance  com- 
panies."    While  sick  benefits,    such  as  are 
usually  paid  by  secret  and  fraternal  societies, 
are  not  mentioned  in  express  terms  in  the  sec- 
tion quoted,  we  think  thejr  may  be  fairly  con- 
strued to  be  within  the  spirit  of  the  same.    In 
fact,  no  mention  of  the  payment  of  sick  benefits 
occurs  in  any  of  our  insurance  statutes  until 
the  statute  of  18i)S  on  fraternal  beneficiary  so- 
cieties.   The  business  done  by  the  relief  depart- 
ment was  not  prohibited  by  the  statutes  relat- 
ing to  insurance  companies  in  force  at  its  or- 
ganization, nor  at  the  time  of  the  injury  to 
appellant;  but  whether  the  contract,  where  it 
had  not  been  performed  by  the  payment  and 
receipt  of  the  money,  or  whether  the  organiza- 
tion of  the  relief  department  would  or  not  be 
held  to  be  ultra  vires  the  corporation,  is  a  ques- 
tion not  necessary  to  the  decision  of  this  case. 
Appellant  cannot  invoke  that  defense  against 
appellee  after  having  received  the  benefits  se- 
cured to  him  by  his  contract.    It  is  a  general 
rule  that  a  corporation  cannot  avail  itself  of  the 
defense  of  ultra  vires  where  a  contract  not  im- 
moral in  itself,  nor  forbidden  by  any  statute, 
has  been  in  good  faith  fully  performed  by  the 
other  party,  and  the  corporation  has  had  the  full 
benefit  of  its  performance.    McNulta  v.  Corn 
BeU  Bank,  164  111.  427;  Kadis/i  v.  Oarden  City 
Equitable  Loan  db  Bldg.   Am.  151  111.  581. 
And  this  rule  applies  with  equal  force  to  the 
other  party  setting  out  that  the  contract  was 
ultra  tires  the  corporation.    Kadish  v.  Oar- 
den City  Equitable  Loan  <&  Bldg,   Asto.  151 
III.  581.    Appellant  was  paid  at  the  rate  of  $1 
a  day  after  he  was  injured  until  he  began  this 
suit,  and  then,  by  the  terms  of  the  regulations, 
the  payment  of  benefits  ceased.    The  appellee 
paid  as  it  agreed  to  do,  and  the  appellant  has 
accepted  such  payment,  and  the  contract  has 
been  fully  executed.    It  is  therefore  immaterial 
to  inquire  whether  the  contract  or  the  organi- 
zation of  the  relief  department  was  ultra  vires 
the  corporation  or  not.    That  question  does 
not  properly  arise  in  this  case,  and  we  do  not, 
by  anything  hereinbefore  snid,  intend  to  express 
any  opinion  as  to  whether  or  not  it  would  ap- 
pear, in  a  direct  and  proper  proceeding  on  the 
part  of  the  state,  tbat  the  appeHee  corporation 
has  exceeded  its  charter  powers  in  organizing 
and  maintaining  its  voluntary  relief  depart- 
ment 

Certain  testimony  was  offered  by* appellant, 
^hich  he  contends  would  have  tended  to  prove 
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tbat  he  was  coerced  into  joining  the  relief  de- 
partment. The  substance  of  this  testimony 
was  that  he  was' advised  on  three  different  oc- 
casions by  the  superintendent  or  foreman  who 
had  power  to  discharge  him  to  join  the  associa- 
tion, and  that  he  did  so,  not  because  he  desired 
to,  but  that,  being  in  the  presence  of  his  su- 
perior, who  had  power  to  discbarge  him,  he  felt 
that  he  would  stand  better  with  the  company 
by  signing.  It  was  not  claimed  or  oiTered  to 
be  proved  that  he  made  any  objection  what- 
ever to  joining  the  association,  or  tbat  anything 
more  than  mere  advice  was  used  in  the  prem- 
ises. Plainly,  this  offered  proof  would  not 
have  shown  coercion.  Besides.by  the  very  terma 
of  the  contract  he  was  at  liberty  to  withdraw 
at  the  end  of  any  month,  and  was  at  liberty, 
after  he  was  injured,  to  refuse  to  accept  the 
benefits  and  sue  the  company  for  damages. 
Some  contention  is  also  made  that  when  ap- 
pellant received  the  first  payment  of  benefits, 
which  was  (2,  he  was  under  the  influence  of 
opiates,  and,  by  reason  thereof,  unable  to  ap- 
preciate the  full  import  and  meaning  of  the  re- 
ception of  such  benefits.  In  the  first  place,  tlie 
evidence  was  insufficient  to  establish  appellant'a 
contention  in  this  regard;  and,  In  the  second 
place,  he  continued  to  receive  monthly  instal- 
ments varying  in  the  amounts  from  $29  to  $31, 
for  eight  months  thereafter,  and  it  is  not 
claim^  that  he  did  not  at  those  times  fully  un- 
derstand tbe  consequences  of  his  acts,  upon 
the  whole  record  we  are  satisfied  there  was  no 
evidence. admitted  or  offered  which  would 
have  authorized  the  jury  to  find  a  verdict 
against  the  company,  and  that  the  court  prop- 
erly directed  a  verdict  in  its  favor. 

The  judgment  of  the  Appellate  Court  afftrm- 
ing  the  Judgment  oelcw  is  affirmed, 

Mag^ruder,  J.,  dissenting: 

It  is  not  lawful  for  a  railroad  company  to 
engage  in  the  insurance  business.  A  corpora- 
tion can  only  exercise  such  powers  as  are  ex- 
pressly granted  to  it,  or  such  implied  powera 
as  may  be  necessary  to  carry  out  or  effectuate 
its  express  powers.  A  railroad  company  ia 
authorized  by  its  charter  to  carry  freight  and 
passengers.  It  is  a  common  carrier,  and  noth- 
ine  else.  The  insurance  of  its  employees  is  not 
one  of  its  implied  powers.  If  it  be  true  tbat  a 
railroad  company  can  insure  its  employees  be- 
cause the^  need  insurance,  then  it  can  go  into 
the  tailoring  or  clothing  business  because  ita 
employees  need  clothes,  or  operate  a  farm  to 
raise  cattle  and  ho^s  and  poultry  and  wheat 
and  corn  because  its  employees  need  food. 
Such  an  extension  of  the  implied  powers  of  a 
railroad  company  as  is  thus  indicated  would 
lead  eventually  to  an  absorption  by  the  railroad 
companies  of  all  the  employments  and  all  the 
business  of  the  countiy.  Monopolies,  createtl 
by  the  gradual  reaching  out  of  railroads  into 
the  various  departments  of  business  in  no 
way  connected  with  the  original  purposes  of 
their  organization  are  dangerous  to  the  libertiea 
of  the  people.  ^ 
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•1.  A  ftiffitive  ft^m  the  Justice  of  this 
ntftte*  reeidlDfr  in  aootber  state,  for  whose  arrest 
an  ofBoer  has  no  other  authority  than  a  warrant 
issued  by  a  Justice  of  the  peace  of  this  state,  and 
who  IS  in  formed  by  such  officer  of  his  lack  of  au- 
thority, but  who,  at  the  offlcer^s  iostiiration, 
waives  the  necessity  of  requisition  papers,  and 
submits  to  arrest  upon  the  justlce^s  warrant,  and 
Is  brought  by  the  officer  back  to  this  state,  will 
be  held  to  have  voluotarily  come  v^ithln  the  Ju- 
risdiction of  the  court,  and  may.  Immediately 
upon  his  arrival  here,  be  prosecuted  for  another 
offense  than  the  one  described  in  the  warrant, 
and  to  respond  to  which  be  agreed  to  return. 

8.  In  proseentioflui  for  forgery  com* 
mitted  by  the  insertion  in  an  instru- 
ment of  additional  words  materially  cbanirinir 
Its  terms,  the  information  should  set  forth  a  copy 
of  the  Instrument,  so  as  to  show  the  Interpolated 
words  and  their  matenality,  or  reasons  for  the 
failure  to  do  so.  other  than  mere  lack  of  knowl- 
edge, should  be  stated  in  the  information. 

tWoster,  Oh.  X,  diuenU  from  PropoaitUm  U 

(November  6, 1807.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Dickinson  County 
coDTictiog  him  of  forgery.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Meeers,  Stamb&ng^h  Sb  Hardt  for  appel- 
lant: 

The  defendant  was  arrested  in  the  state  of 
Missouri  by  virtue  of  a  warrant  charging  a 
different  offense,  and  incarcerated  in  the  Jail 
of  Dickinson  county,  Kansas,  and  there  re- 
mained until  the  filing  of  the  motion  to  quash. 

The  defendant's  presence  within  the  juris- 
diction of  the  court  was  obtained  by  virtue  of 
the  complaint  and  warrant  issued  in  another 
case  against  him,  and  he  ought  not  to  be  pros- 
ecuted for  the  offense  charged  in  this  case 
until  after  the  other  case  is  disposed  of  and  he 
is  given  an  opportunity  to  return  to  Missouri, 
notwithstanding  his  attendance  was  obtained 
without  a  requisition. 

Stale  V.  Ball.  40  Kan.  840:  Van  Ham  v. 
Oreat  Western  Mfg.  Co.  87  Kan.  526;  Towneend 
▼.  Smith,  47  Wis.  628.  82  Am.  Rep.  798;  StaU 
▼.  Simmons,  89  Kan.  262;  Ex  parteWiison,  1 
Atk.  152. 

The  motion  to  quash  should  have  been  sus- 
tained for  the  reason  that  the  information  is 
Indefinite,  uncertain,  and  bad  for  duplicity. 

State  V.  Qoodtoin,  88  Kan.  588. 

The  facts  as  stated  in  this  information  would 
not  be  sufficient,  with  the  evidence  introduced 
on  the  trial,  even  in  a  civil  action,  to  entitle 

*Headnote8  by  the  Coubt. 

NOTC—On  the  question  what  papers  are  neces- 
wsxy  to  obtain  the  surrender  of  a  fufrltlve  from 
ADOther  sute,  see  Ex  parte  Hart  (C.  C.  App.  4th  C.) 
ttL.  R.  A.8Q1  and  nute. 
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the  plaintiff  to  a  Judgment  against  the  defend- 
ant. 

School  DUt.  No.  67  v.  Vedder,  19  Kan.  526; 
StaU  V.  TUney,  88  Kan.  714;  2  Bishop,  Crim. 
Proc.  8d  ed.  ^§  408,  404. 

Messrs.  R.  EL  Kane  and  L.  C*  Boyle* 
Attorney  Qeneral,  for  the  Slate: 

The  defendant  came  voluotarily  ioto  the 
state  of  Kansas,  and  having  come  voluntarily 
he  could  invoke  no  right,  privilege,  or  immun- 
ity from  arrest  for  another  criminal  offense 
against  the  laws  of  the  state  of  Kansas  which 
might  exist  under  the  laws  or  the  Constitution. 

Lascella  v.  Oeorffia,  148  U.  S.  587,  87  L.  ed. 
650;  Mahon  v.  Jvstiee,  127  U.  8.  700.  88  h. 
ed.  288:  Eer  ▼.  IlUnois,  119  U.  8.  486.  80  L. 
ed.  421;  Cook  v.  EaH,  146  U.  8. 183,  86L.  ed. 
984;  State  v.  Steuart,  60  Wis.  587,  50  Am. 
Hep.  888;  Williams  v.  Weber,  1  Colo.  App.  191. 

It  was  not  necessary  in  this  case  for  the 
prosecution  to  set  out  a  copy  of  the  written 
instrument,  as  it  clearly  appears  in  the  evi- 
dence that  the  note  alleged  to  have  been  forged 
was  not  at  any  time  since  the  commission  of 
the  crime  of  forgery  in  the  possession  or  un- 
der the  control  of  the  prosecuting  witness  or 
the  prosecuting  attorney. 

1  Bishop,  Crim.  Proc.  §§  568,  559;  Bishop^ 
Diiections  &  Forms,  §  458;  2  Bishop,  Crim.  L 
§589. 

The  allegation  in  the  information,  "a  more 
particular  description  of  which  said  instrament 
of  writing,  to  wit,  said  promissory  note,  can- 
not  now  be  given  for  want  of  sufficient  knowl- 
edge," cures  all  defects  of  description. 

State T.  Oliter,  56  Kan.  711;  Stater,  Patter- 
son, 62  Kan.  885;  State  v.  aNea,  51  Kan.  651, 
24  L.  R.  A.  555;  StaU  ▼.  SchweUer,  27  Kao. 
507,  and  cases  therein  cited;  Byrne  ▼.  State,  13 
Wis.  519. 

Doster»  Cb.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  sentence  of  con- 
viction. A  complaint  was  filed  by  one  Mina 
C.  Hart  with  a  Justice  of  the  peace  of  Dickin- 
son county,  charging  the  defendant  with  the 
forgery  of  a  promissory  note  for  $168,  ourport- 
ing  to  have  been  made  by  one  James  M.  Har- 
mon, with  the  intent  to  defraud  one  H.  M. 
Budd.  A  warrant  of  arrest  was  issued  upon 
this  complaint,  and  placed  in  the  handa  of  a 
deputy  sheriff.  This  officer  proceeded  to 
Thayer,  Missouri,  where  the  defendant  wss, 
and  procured  the  marshal  of  that  city  to  srrcst 
him.  He  then  informed  him  that  he  had  a 
warrant  for  his  arrest,  but  that,  having  do 
requisition  by  the  Kansas  authorities  upon 
those  of  Missonri,  he  had  no  right  to  take  bim 
into  custody  and  bring  him  back  to  this  state, 
but  asked  bim  whether  he  would  come  back 
without  a  requsition,  and  would  sign  a  stipula- 
tion to  that  effect.  The  defendant  said  be 
would  do  so,  whereupon  he  and  the  deputy 
sheriff  went  to  the  office  of  a  notary  public, 
where,  together,  they  read  the  warrant  over, 
and  the  defendant  agreed  in  writing  that  be 
would  return  to  Kansas  with  the  officer,  is 

gursuanoe  of  the  authority  of  the  warraol 
Le  wu  then  put  in  the  custody  of  the  marabal 
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of  Thayer,  and  coDfioed  in  the  citv  prison  for 
several  hours,  until  the  arrival  of  a  train  for 
Kansas.  He  returned  to  Abilene  in  company 
-with  the  deputy  sheriff,  and  soon  after  bis  re- 
turn another  warrant  for  bis  arrest  was  issued 
and  served  upon  him  by  the  same  officer.  This 
warrant  was  based  upon  a  complaint  made  by 
one  Albert  Wendlandt,  charging  the  forgery 
of  a  promissory  note  purportiofi^  to  be  the  note 
of  said  Wendlaodt,  by  increasing  it  from  $30 
to  $180,  with  intent  to  defraud  said  Wend- 
landt.  This  complaint  and  warrant  constitute 
the  basis  of  the  present  case.  It  does  not  ap- 
pear that  the  deputy  sheriff  who  went  to  Mis- 
souri for  the  defendant,  or  the  city  marshal 
there  who  arrested  and  confined  nim,  used 
any  coercive  or  deceptive  measures  to  get  him 
back  into  this  state,  or  to  induce  him  to  con- 
sent to  return.  Since  his  first  arrest  he  has 
been  continuously  in  custody.  Proper  objec- 
tions were  made  by  the  defendant  to  any 
proceedings  upon  the  information  filed  a^inst 
him,  upon  the  ground  that  he  had  been  fraudu- 
lently induced  to  return  to  the  jurisdiction  of 
this  state  to  answers  different  charge  than  that 
for  which  he  was  placed  on  trial.  These  ob- 
jections were  overruled.  He  was  adjudi;ed 
jruilty,  and  from  the  sentence  of  conviction 
appeals  to  this  court,  upon  the  above-stated 
claim  of  error,  and  upon  others  presently  to 
be  noted. 

A  majority  of  the  court  are  of  the  opinion 
that  under  the  above-recited  state  of  facts  it 
must  be  adjudged  that  the  defendant  came 
voluntarily  into  the  jurisdiction  of  the  court, 
and  that  none  of  the  principles  upon  which 
accused  persons  going  or  being  carried  from 
one  state  to  another,  to  answer  to  charges  of 
crime,  are  allowed  immunity  from  prosecution 
upon  other  criminal  charges,  can  be  invoked 
by  him.  I  am  strongly  of  the  opposite  opinion 
for  the  reasons  hereaiter  stated. 

No  copy  of  the  note,either  in  its  original  or  al- 
tered form,  was  set  forth  in  the  information,  nor 
was  any  statement  made  of  the  substance  of 
those  parts  in  which  the  alteration  of  its  amount 
occurred.  The  information,  however,  alleges 
that  '*a  more  particular  description  of  which  in- 
strument of  writing,  to  wit,  said  promissory 
note,  cannot  now  be  given,  for  want  of  sufilcient 
knowledge,"  but  no  reason  is  eiven  why  knowl- 
edge could  not  be  obtained.  A  motion  to 
quash  the  information  for  failure  to  set  forth 
the  instrument  so  as  to  show  wherein  the  for- 
i;ery  occurred  was  overruled.  It  should  have 
been  sustained.  In  cases  of  forgery,  it  is  in- 
cumbent upon  the  prosecution  to  set  out  the 
forged  instrument;  but  if  such  is  not  done, 
a  sufficient  reason  for  the  omission  should  be 
^ven,  as  that  ii  had  been  lost  or  destroyed,  or 
IS  in  the  bands  of  the  defendant,  or  is  other- 
wise inaccessable.  The  authorities  are  agreed 
to  this  effect.  1  Whart.  Crim.  L.  §  127  ft  seq  ; 
Whart.  Prec.  of  Ind.  &  PI.  §  264;  1  Bishop, 
Crim.  Proc.  §  553.  In  an  indictment  for  for- 
gery effected  by  interpolating  words  in  a  gen- 
uine instrument,  as,  in  this  case,  by  raisine 
the  amount  of  a  note,  the  added  words  should 
be  quoted ,  and  the  position  given  tbem  in  the  in- 
strument should  be  shown,  so  that  it  may  appear 
bow  they  affect  its  meaning.  State  v.  Bryant, 
17  N.  H.  823.  Other  claims  of  error  are  made. 
We  have  examined  all  of  them,  and  do  not  re- 
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gard  them  as  meritorious;  but  for  the  defect 
In  the  information  the  appeal  ts  svstained,  <A# 
ientenee  ordered  vacated,  and  direction  given  to 
sustain  the  motion  to  quash  the  information. 

Recurring  now  to  the  Question  first  dis- 
cussed, I  feel  that  this  defendant  should  bo 
discharged  from  custody  upon  the  ground  thai 
he  was  fraudulently  induced  to  come  within 
our  jurisdiction  to  answer  a  charge  which  waa 
withdrawn  immediately  upon  his  arrival^  and 
for  which  the  present  accusation  was  at  onco 
substituted.  Whether  the  authorities  of  Dick* 
inson  county,  in  any  of  the  steps  taken  to  so- 
cure  the  apprehension  and  trial  of  the  defencK 
ant,  were  possessed  of  an  actual  fraudulent 
intent,  or  whether  they  acted  without  a  realiza- 
tion of  the  turpitude  of  their  conduct,,  ia  imma- 
terial. Certain  it  is  that  what  they  did  operated 
to  deceive  the  defendant  as  to  their  purpose  m 
bringing  him  from  Missouri  to  this  state,  and 
was  such  conduct  as  they  should  have  known 
would  have  the  effect  of  deceiving  him.  They 
are  therefore,  in  my  judgment,  precluded  from 
disavowing  a  fraudulent  intent.  Representa- 
tions were  made  to  the  defendant  that  be  waa 
accused  by  one  Hart  of  the  crime  of  forging  a 
note  upon  one  Harmon,  with  intent  to  defraud 
one  Budd,  and  he  was  asked  whether  be  would 
waive  the  formality  of  a  requisition  upon  the 
governor  of  Missouri,  would  submit  to  arrest 
upon  an  ordinary  warrant,  and  accompany  the 
officer  back  to  the  scene  of  the  alleged  offense 
in  Kansas.  He  consented  to  do  so.  presumably 
conscious  of  his  ability  to  prove  his  innocence 
of  that  charge.  No  sooner  was  he  fully  within 
the  jurisdiction  of  the  court,  than  the  state,  as 
though  it  contemplated  the  ensnarement  of  the 
defendant  in  a  trap,  abandoned  the  charge  to 
which  be  had  been  induced  to  respond,  and 
preferred  an  entirely  different  one,  made  by 
one  Wendlandt.  for  the  forgery  of  a  note  upon 
said  Wendlandt  with  intent  to  defraud  him 
(the  said  Wendlandt).  That  was  a  ftaud  upon 
the  defendant,  and  the  court  should  not  have 
permitted  its  process  to  be  used  to  give  it  ef- 
fect. It  will  not  do  to  sav  that  the  offirera 
violated  no  faith  with  the  defendant  because* 
as  an  inducement  to  return,  they  made  no 
promise  of  immunity  from  arrest  upon  other 
charges.  The  makinj?  of  the  first  charge  waa 
by  rea.«onable implication  a  representation  that 
it,  and  it  alone,  was  the  one  upon  which  he 
was  to  be  tried.  There  is  not,  I  confidently  be- 
lieve, a  single  c<)se,  decided  upon  the  principles 
of  the  extradition  laws,  or  otherwise,  in  which 
a  denial  of  the  defendant's  rights  in  this  respect 
has  been  rested  upon  such  narrow  grounds. 
Nor  will  it  do  to  say  that  the  state  is  not  bound 
by  an  implied  agreement  upon  the  part  of  the 
officers  to  prosecute  upon  the  charge  first  made, 
and  upon  no  others,  resulting  from  their  con- 
duct in  indiicin?  him  to  agree  to  return  to  an- 
swer such  charge  alone.  The  state  set  in  mo- 
tion its  leeal  machinery  for  the  defendant's 
apprehension  and  trial,  and  it  is  bound  by  tbe 
action  of  its  officers  in  securini;  jurisdiction  of 
his  person.  It  is  inconsistent  with  tbe  high 
faith  and  dignity  of  the  sovereign  to  coune- 
nance  the  practice  of  subterfuge  and  artifice  in 
its  behalf,  or  to  accept  an  advantage  over  one 
of  its  citizens  secured  by  the  trickery  and 
chicane  of  its  official  servants.  Its  grace  and 
honor  in  this  respect  are  legal  obligations. 
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enforceable  by  the  courts.  As  remarked 
by  Mr.  Justice  Valentine  in  State  v.  Hall^ 
40  Kan.  842:  "The  state  should  not  be  al- 
lowed to  obtain  jurisdiction  of  a  fugitive  from 
Justice  for  one  purpose,  and  then  take  advan- 
tage of  that  jurisdiction  thus  obtained  snduse 
it  for  another  and  a  different  purpose.  A  state 
luis  no  more  right  to  act  fraudulently  or  un- 
fairly than  an  iodividusl  person  has,  and  what 
the  state  does  by  its  officers  or  agents  it  does 
Itself."  In  such  cases  the  limitations  of  good 
faith  and  fair  dealings  which  rest  upon  private 
individuals  likewise  rest  upon  the  state.  The 
state  permits  no  fraudulent  use  of  its  process 
in  controversies  between  its  citizens,  and  it 
would  be  strange  indeed  if  the  sovereign  should 
stoop  to  the  performance  of  ani  act  which  it 
esteems  dishonorable  in  them.  Where  a  per- 
son by  fraud  and  deceit  inveigles  another  into 
the  jurisdiction  of  the  court  for  the  purpose 
of  suing  him  and  of  obtaining  service  of 
summons  upon  him  in  that  jurisdiction, 
the  summons  and  service  thereof  should 
be  set  aside.  Such  an  abuse  of  judicial 
process  cannot  be  tolerated  in  any  court 
of  justice.  Van  Horn  v.  Oreat  Western 
Mfg.  Co,  87  Ean.  628.  I  do  not  believe 
there  is  a  single  case  dissenting  from  the 
above  statement  of  law.  The  prmciple  thus 
<lec]ared  is  the  true  basis  for  all  the  decisions 
affirming  the  right  of  extradited  persous  to  be 
tried  alone  upon  the  charge  first  preferred. 
Oood  faith  is  the  raison  d*Hre  of  them  all, — 
f:ood  faith  not  merely  towards  the  sovereign 
aurrendering  the  fugitive,  but  towards  the  fugi- 
tive as  w^U.  This  was  the  controlling  reason 
for  the  decision  in  8taU  y.  HaU,  40  E:an.  842, 
and  8taU  ▼.  Simmon;  89  Kan.  263.  In  the 
former  case  it  was  remarked:  *'It  is  a  gen- 
eral maxim  of  law  that  judicial  process  shall 
not  be  abused.  But  to  try  a  person  for  an  of- 
fense other  than  the  one  K>r  which  he  was  ex- 
tradited would  be  an  abuse  of  judicial  process. 
Within  this  broad  and  general  maxim  above 
referred  to  is  included  the  following  more 
definite  rule  of  law,  to  wit:  Where  the  pres- 
ence of  a  person  has  been  changed  from  a 
place  outside  of  the  territorial  jurisdiction  of  a 
court  of  justice  to  a  place  within  such  juris- 
diction, and  this  change  has  been  procured 
through  the  instrumentality  of  another  person 
and  upon  a  pretext  of  thereby  accomplishing 
some  particular  purpose,  such  first- mentioned 
person  cannot,  aifter  his  presence  has  been  thus 


obtained  within  the  territorial  JuriadictioQ  of 
the  court,  and  before  be  has  bad  an  opportu- 
nity to  return,  be  prosecuted  in  such  court  by 
the  person  who  has  thus  been  instruaieDtal  in 
procuring  his  presence,  for  the  purpose  of  ac- 
complishing some  wholly  different  purpoee." 
In  the  latter  case  it  was  also  remarked:     "It 
would  not  be  proper  for  any  court  in  any  state 
to  sustain  a  service  of  any  judicial  process. 
either  civil  or  criminal,  where  the  service  of 
such  process  was  obtained  only  by  the  infrac- 
tion of  some  law,  or  in  violation  of  some  well- 
recognized  rule  of  honesty  or  fair  dealing,  as 
by  force  or  fraud.    Such  a  service  would  not 
only  be  a  special  wrong  against  the  individual 
upon  whom  the  service  was  made,  but  it  would 
also  be  a  general  wrong  against  society  itself — 
a  violation  of  those  fundamental  principles  of 
mutual  trust  and  confidence  which  lie  at  tbe 
ver^  foundation  of  all  organized  society,  and 
which  are  necessary  in  the    very  nature  of 
things,  to  hold  society  together."    Counsel  for 
the  slate  in  the  case  under  consideratioD  as- 
sumes that  the  authority  of  the  Case  qf  Hail^  40 
Ean.  842,  is  now  at  an  end,  because  overruled 
by  the  later  decision  of  ihe  Supreme  Court  of 
the  United  States  in  LasedUi  v.  Georgia,  148 
U.  S.  587.  87  L.  ed.  549.    There  is,  however, 
no  conflict  between  them.    Lascelles  claimed 
immunity  from  prosecution  upon  charges  other 
than  tbe  one  for  which  extradited  because  of 
the  protective  provisions  (as  he  viewed  them) 
of  the  Federal  Constitution  and  statutes.    Tbe 
court  simplv  held  against  his  theory  of  consti- 
tutional and  statutory  interpretation,  and  de- 
nied his  claim  of  constitutional  right.    The 
subject  of  limitations  upon  the  right  of  prose- 
cution growing  out  of  the  principles  of  inter- 
state comity,  and  of  food  faith  and   honest 
dealing  with  the  defendant,  was  not  adverted 
to,  because  not  involved  in  the  case.   Whether, 
since  the  decision    of  Laeeelke  v.  Qeorgia^t^ 
claim  of  immunity  from  additional  prosecu- 
tion can  still  be  rested  upon  constitutional 
grounds,  certain  it  is  that  the  general  grounds 
of  justice  are  still  open.    Upon  these  grounds 
the  decisions  of  State  v.  HalU  40  Ean.  §42,  and 
State  V.  Simmons,  89  Ean.   262,  were  based, 
and,  as  I  think,  the  one  in  this  case  should  be 
based. 

Johnstoii  and  Allen,  JJ.,  concur.  I>o«- 
ter^Ch.  J.,  dissents  from  first  paragraph  of  syt 
labus,  and  corresponding  portion  of  opinion. 
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CLEVELAND  NATIONAL  BANE,  Appt., 

William  MORROW  et  al. 
( Tenn ) 

A  perpetual  aehoUurshtp  in  a  eolle^^ 

granted  in  coDsideratfon  of  a  donation  thereto. 


entltllDg  the  donor  to  keep  one  pupil  in  the  od- 
leff«  free  of  cbanre,  is  not  such  propertj  as  can 
be  taken  and  sold  for  debt. 

(October  IS,  1807J 

APPEAL  br  plaintiff  from  a  decree  of  tbe 
Court  of  Chancery  Appeals  reversing  a 


Non.— On  the  question  of  the  rights  of  creditors  |  and  Lowenberg  y.  Greenebaum  (Ga1.)21 !«.  R.A.ML 
to  reach  a  debtor^s  membership  In  a  stock  ez-  For  similar  question  as  to  riffhts  in  sporting  einfe^ 
ehange.  wv*  Habenicht  ?.  Ussak  (Gal.)  6  L.  B.  A.  713«  ■  see  Lyon  ▼.  Denison  (HicbJ  %h,^Jk, 
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decree  of  tbe  ChaDcery  Court  for  Bradley 
^County  Id  plaintiff's  favor  in  a  suit  brought  to 
:«ubject  a  scholarship  owned  by  defendanta  to 
tbe  payment  of  their  debts.    Afflrmed. 
The  facts  are  stated  in  the  opinion. 
Mewr%,  Mayileld  9b  Son  A  Aiken  for 
-appellant. 

Me9»n,  Vertrees  A  Vertrees  and 
*^^ebb  A  McClang^  for  appellee  William 
Morrow. 

"WilkeSf  J.,  delivered  tbe  opinion  of  the 
<!Ourt: 

Centenary  Female  College  is  a  chartered  in- 
stitution for  the  education  of  girls,  located  at 
<;leveland,  Tennessee.      Defendant  Morrow, 
TV  bo  was  at  the  time  a  man  of  wealth  and  pub- 
lic spirit,  donated  and  paid  to  it  $o,000.    About 
^be  same  time,  Mr.  Hale  agreed  to  give  $5,000, 
but  be  became  afterwards  unable  to  do  so. 
thereupon  defendant  Morrow  assumed  and 
paid  this  amount,  also.    The  authorities  of 
tbe  college,  in  grateful  acknowledgment  of  the 
^ift,  bestowed  upon  each  of  the  parties  the 
Tight  to  appoint  a  pupil  to  attend  the  college 
find  receive  its  benefits  and  advantages  free  of 
-<^barge.     This  was  done  bj  resolution,  with 
-suitable  laudatory  preamble^  and  is  in  the  fol- 
lowing   words:    ''Resolved,   that    the    board 
bereby  gives  and  grants  to  James  W.  Hale  and 
"Wro.  Morrow  eacn  a  scholarship  perpetual  in 
"Centenary  College,  which  shall  give  tbe  right 
to  place  and  keep  in  tbe  college  one  pupil,  who 
shall  have  all  the  advantages  of  the  college 
<board,  furn'shed  room,  fuel,  lights,  tuition  in 
literary  department,   tuition    iii   musical  de- 
partment, tuition  in  art  department)  free  of 
x^harge."    An    addition   to   the   college   was 
erected,  and  named  the  ''Hale  and   Morrow 
Wing,"  and  a  hearty  indorsement  of  the  use  of 
the  Bible  as  a  text- book  in  the  college  was  also 
expressed.    A  certified  copy  of  the  resolutions 
was  sent  to  Hale  and  Morrow.     Some  years 
theieafter  Dr.   Morrow  became   involved  in 
^nancial  embarrassments,  resulting  in  his  in- 
-•olvency.    The  complainant  bank  was  one  of 
bis  creaitors,  and  in  October,  1893,  recovered 
«    judgment  against   him  for  $8,000,   upon 
which    execution    issued,  and  was  returned 
fiVilUi  bona.     It  then  filed  its  bill  against  Mor- 
row, and  sought  to  subject  to  sale  for  its  debt 
the  rieht  or  power  to  appoint  to  a  scholarship 
vested  in  him  by  said  proceedings  and  resolu- 
tion.   The  bill  proceeds  upon  the  theory  that 
Morrow  had  paid  the  entire  $10,000,  and  was 
-entitled  to  the  two  scholarships;  that  they  were 
property  rights,  and  subject  to  sale  for  his 
debts.     An  attachment  issued,  and  the  oflflccr 
returned  (hat  he  had  levied  it  upon  tbe  scholar- 
ship in  the  hands  of  the  college,  and  had  noti- 
ced the  president  of  its  board  of  trustees,  and 
of  the  college  faculty.     Morrow  answered  the 
bill,  admitted  the  judgment  and  his  insolvency, 
but  denied  that  he  had  shifted  or  concealed 
«ny  of  his  property  to  evade  his  creditors.     He 
set  out  fully  tbe  circumstances  of  the  gift  of 
$5,000,  and  the  subsequent  assumption  and 
payment  of  the  amount  promised  by  Hale,  of 
$5,000  and  stated  that  the  gifts  were  uncon- 
ditional, and  the  subsequent  act  of  the  collei^e 
in  conferring  upon  him  the  power  of  appoint- 
ment was  voluntary,  and  that,  in  view  of  his 
•payments  of  his  own  and  Hale's  gifts,  be  had 
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been  permitted  to  send  two  pupils  to  tbe  ool- 
lege,  and  that  he  had  exercised  this  privilege 
by  appointing  worthy  daughters  of  poor  min- 
isters. After  his  answer  was  made.  Hale  was 
made  a  party  by  amended  bill  and  publication, 
and  it  was  alleged  that  all  Hale's  rights  and 
,>iivileges  in  the  premises  had  become  vested 
in  Morrow,  and  hence  both  scholarships  were 
subject  to  bis  debts.  A  pro  co7{fe%so  was  taken 
against  tbe  college  and  against  Hale,  and  a  de- 
cree was  rendered  holding  that  the  scholar- 
ships were  vested  rights  in  defendant  Morrow, 
and  that  they  had  been  rightfullv  attached, 
and  they  were  ordered  to  be  sold  by  the  mas- 
ter. They  were  sold  October  5,  1895;  the 
bank  buying  one  of  the  scholarships  for  $525, 
and  one  James  M.  Loudon  the  other  for  $500. 
The  sale  was  reponed,  but  has  not  been  con- 
firmed. A  writ  of  error  was  granted  to  de- 
fendant Morrow  to  bring  the  case  to  the  su- 
preme court.  Tbe  cause  has  been  heard  by  tbe 
court  of  chancery  appeals,  and  the  decree  of 
the  court  below  reversed;  and  it  is  now  before 
us  on  appeal  of  complainant,  and  errors  as- 
signed by  it. 

The  question  presented  is  whether  this  rieht 
of  appointment  vested  in  defendant  Morrow  is 
such  property  as  can  be  taken  for  debt.  It  is 
argued  that  it  is  a  valuable  property  right; 
that  it  is  perpetual;  that  it  is  unlimited  as  to 
time,  and  unconditional;  that  it  can  be  dis- 
posed of  by  will  or  deed,  or  other  proper  trans- 
fer; and  that  the  courts  can  devest  it  out  of 
him  and  vest  it  in  another.  Tbe  only  question 
before  us  is  whether  it  can  be  seized  for  debt 
and  sold  at  public  sale.  As  to  whether  it  can 
be  revoked  by  the  college  authorities,  we  are 
not  called  upon  to  decide.  Neither  are  we 
called  upon  to  say  whether  Morrow  may  de- 
vise or  give  it  to  another.  None  of  these  ques- 
tions are  involved  in  this  case,  except  very  re- 
motely and  incidentally.  We  have  not  been 
furnished  with  any  authority  upon  this  novel 
question.  It  will  be  noted  that  it  was  not  a 
case  of  an  ordinary  scholarship  sold  by  an  in- 
stitution to  a  purchaser,  with  right  to  use  or 
sell  and  transfer  it  as  he  might  choose,  as  is 
often  done  by  schools.  Nor  is  it  a  power  over 
or  attached  to  real  estate  or  tangible  property. 
It  is  not,  in  any  correct  sense  of  the  term,  an 
'estate."  It  is  merely  a  privilege  or  power  to 
be  exercised  by  and  with  consent  of  the  col- 
lege, and  under  its  rules  and  regulations.  Cer- 
tainly the  power  cannot  be  exercised,  and  ap- 
pointment made,  except  under  such  reasonable 
rules  and  requirements  as  the  college  might 
dictate.  It  must  be  subject  to  the  charier  and 
regulations  which  control  the  institution.  Dr. 
Morrow,  subject  to  these  limitations,  can  ap- 
point whom  be  pleases.  He  can  decline  to  ap- 
point altogether.  It  is  a  privilege  personal  to 
bim  as  long,  at  least,  as  he  sees  proper  to  exer 
cise  or  refuse  to  exercise  it.  It  does  not  ap- 
pear that  he  has  attempted  to  use  it  for  any 
pecuniary  or  personal  benefit.  The  appoint- 
ment had  been  treated  as  an  act  of  charity.  If 
it  can  be  sold  publicly,  any  person  might  buy, 
and  tbe  power  of  appoint  meat  might  thus  be 
vested  in  disreputable  hands.  We  do  not 
think  it  is  such  a  right  as  can  be  seized  and 
sold  for  debt. 

Let  the  decree  of  the  Court  of  Chancery  Ap- 
peals be  afflrmed* 
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*  1  •  The  repudiation  of  a  contract  before 
the  time  for  performance  arrives  ^oes 
not  constitute  a  breach  thereof.  The  only  effect 
.  of  such  repudiation  is  to  dispense  with  an  offer 
to  perform  by  the  other  parry  if  such  refusal  to 
stand  by  the  aflrreement  is  not  withdrawn  before 
the  periormance  Is  due  under  the  terms  thereof. 

8«  The  vendor  in  a  contract  to  sell  prop- 
erty of  a  certain  description  *  no  particu- 
lar articles  beloff  agreed  upon,  can.  after  he  has 
made,  before  the  day  of  delivery,  an  ex  parte  se- 
lection of  the  property  he  intends  to  deliyer  un- 
der such  contract,  sell  such  property  to  another, 
without  belnff  flruUtyof  a  breach  of  agreement. 
All  tbat  the  law  requires  of  him  is  that  he  make 
delivery  of  property  of  the  description  mentioned 
in  the  contract  at  the  time  delivery  is  due. 

8.  Whether  the  sale»  hy  the  vendor  in 
an  executory  contract  for  the  sale  of  spe- 
cific property,  of  the  very  property  to  which 
such  contract  relates,  before  the  day  for  delivery 
thereunder  has  arrived.  Is  a  breach  of  the  agree- 
ment, on  the  ground  tbat  the  vendor  has  thereby 
pu  t  it  ou  t  of  his  power  to  perform  the  agreement, 
not  decided.  But  the  mere  making  of  a  second 
executory  contract  to  sell  the  same  property  is 
not  of  Itself  a  breach  of  the  prior  executory  con- 
tract. The  vendor  does  not  thereby  Incapacitate 
himself  from  carrying  out  his  contract. 

4.  Where  a  party  has  an  option  to  de- 
liver property  onder  a  contract  at  any 

time  between  certain  dates,  he  mu8t,  if  be  Intends 
to  treat  the  time  of  performance  as  having  ar- 
rived, and  therefore  to  hold  a  repudiation  of  the 
agreement  by  the  veodee  before  the  last  day  for 
performance  has  arrived  as  a  breach  thereof,  no- 
tify the  vendee  that  he  has  exercised  his  option 
to  call  for  an  earlier  delivery.  But  no  offer  to 
perform  is  necessary,  as  that  is  waived  by  the 
vendee*s  refusal  to  perform. 

6«  The  measure  of  damag^es  in  an  action  by 
a  vendor  to  recover  damaires  tor  breach  by  a 
vendee  of  an  executory  contract  of  purchase  and 
sale  is  fixed  by  M  i\m,  0009,  Uev.  Codes,  where 
the  vendor  does  nut  elect  to  proceed  under 
1 4883,  Id. 

6.  Where  a  snitor  moves  the  conrt  to  di- 
rect a  verdict  in  his  favor,  and  his  motion 
is  overruled,  he  must  ibereHfter  sped HcaJly  re- 
quest tbat  the  questions  he  desires  to  have  sub- 
mitted to  the  Jury  be  so  submitted,  or  he  Is 
deemed  to  have  agreed  tbat  all  controverted 
questions  of  fact  be  decided  by  the  court.  If  he 
makes  no  such  request,  he  cannot  complain  of  a 
direct  verdict  If  the  evidence  is  conflicting.  But 
the  rule  will  not  apply  if  the  verdict  would  be 
held  to  be  unsupported  by  evidence,  although 
voluntarily  tendered  by  the  Jury. 

7«  It  is  only  when  property  has  been 
resold  by  the  vendor  in  the  manner  pre- 
scribed by  9  4833  that  he  can  recover  the  damages 

*Headnote8  by  Corliss,  Ch,  J. 


Note.— As  to  the  rijiht  to  rescind  or  abandon  a 
conimct  because  of  the  other  party*s  default,  see 
Lake  Sbore  &  M.  S.  K.  Co.  v.  Richards  (111.)  80  L.  R. 
A.  33,  and  note 
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mentioned  In*  aubdiv.  1  of  I  488B:  and,  if  tt  Is 
not  so  sold,  the  measure  of  damasea  to  irov- 
erned  by  sut)div.  2  of  i  4968  and  f  fiOOQ.  An  abor> 
tive  attempt  to  proceed  under  1 4838  will  not  pre- 
clude a  recovery  of  damavea  under  subdiv.  Z  of 
1 4888  and  1 6000. 

(November  1, 1807J 

APPEAL  by  defendants  from  a  Jad /rmeot  of 
the  District  Court  for  Cass  County  in  fa- 
vor of  plaintiff  in  an  action  brought  to  recover 
damages  for  breach  of  a  contract  to  purchase- 
flax.     Reveried. 

The  facts  are  stated  in  the  opinion. 

Mfun.   Bapll,  W&taon,  A  Maclajrt  tor 
appellants : 

One  ^ho  sells  or  agrees  to  sell  personal 
property  as  his  own  thereby  warrants  tbat  he 
has  a  good  and  unencumbered  title  thereto. 
Rev.  Codes,  §  8972. 

Plaintiff  had  no  such  title,  but  such  fact 
was  not  communicated  to  defendants  and  ibey 
dealt  in  ignorance  of  it.  This  amounted  to  a 
failure  of  title,  a  failure  of  consideration,  and 
went  to  the  substance  of  the  contract. 

Plaintiff  was  unable  at  any  time  in  Septem- 
ber to  deliver  the  flax  on  board  the  cars. 

Plaintiff  by  bis  conduct  on  September  ^ 
elected  to  rescind  the  sale. 

Plaintiff  elected  to  rescind  (be  contract  by 
selling  the  flax  at  private  sale  and  without  no- 
tice to  defendants. 

None  of  the  provisions  of  the  statutes  were- 
complied  with  for  establishing  the  measure  of 
damages. 

There  should  be  notice  to  the  vendee,  in  case- 
the  vendor  elects  to  hold  a  lien  for  the  parchaBe 
price. 

Sand*  ▼.  Taylor,  5  Johns.  895,  4  Am.  De& 
874:  MaUory  v.  Lord,  29  Barb.  454. 

The  common-law  remedy  of  storing  and  re- 
taining the  properly  for  the  vendee  and  suing 
him  for  the  entire  purchase  price  does  not  seem 
to  be  included  in  any  of  the  provisions  of  our 
Code. 

See  Dustan  ▼.  Mc Andrew,  44  N.  Y.  78. 

At  common  law  it  was  always  necessary  for 
the  vendor  to  give  notice  of  his  intention  to  re- 
sell. 

2  Sutherland,  Damages,  p.  859,  and  cases 
cited;  21  Am.  &  Eng.  Enc.  Law,  595,  600; 
PoUen  V.  LeRoy,  80  K.  Y.549;  Bea  v.  HoUand 
(Mich.)  12  N.  W.  169. 

The  plaintiff,  when  he  resold  at  private  ssl^ 
rescinded  the  contract  as  be  had  a  right  to  do 
under  §  3963.  He  elected  to  rescind  in  pref- 
erence to  either  keeping  the  property  and  hold- 
ing defendants  for  the  difference  in  value,  or 
treating  the  property  as  a  pledge,  and  reselling 
according  to  the  statute. 

The  remedies  are  not  concurrent.  The  choice 
once  made,  the  others  are  gone  forever. 

Went/all  V.  Peacock,  63  Barb.  209;  Dreyfuti 
▼.  Fi^i^ter,  19  N.  Y.  8.  R.  688. 

If  one  elects  between  two  inconsistent  rem- 
edies, the  right  to  pursue  the  other  is  fore?er 
lost. 

Fartrell  v.  Myen,  59  Mich.  179;  Terry  ▼. 
Munger,  121  N.  Y.  161.  8  L.   R   A.  2i6;  a 
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Herman   Estoppel,  $§  1045-1051:   Piince  ▼. 
Langdon,  99  if.  S.  578.  25  L.  ed.  420. 

Tbe  election  to  rescind  necessarily  waives 
tbe  riirht  to  sue  on  the  contract. 

Tiffany,  Sales,  120,  121;  Kearney  MiUing  d 
B.  Co,  V.  Union  F,  R.  Co,  97  Iowa,  719. 

The  omisRion  of  notice  of  intention  to  resell, 
even  though  there  was  no  statute  re<)uiriDg 
such  notice,  indicates  an  election  to  rescind  the 
contract. 

Bedmond  ▼.  8moek,  28  Ind.  870. 

MeAsn,  William  C.  Resser  and  Arthur 
B*  Wriffht,  for  respondent: 

The  title  to  chattels  does  not  pass  from  a 
mortgagor  upon  the  execution  aod  delivery  of 
the  mortgage,  or  upon  a  breach  of  its  condi 
tions;  nor  ooes  the  title  pass  until  a  foreclo- 
sure has  been  completed. 

Sanford  v.  Duluth  db  D,  Elevator  Co.  2  N. 
D.  6. 

A  sale  of  a  chattel  by  the  mortgagor  with  tbe 
consent  of  the  mortsagee  will  convey  a  good 
title  to  the  purchaser,  even  though  such  con- 
sent be  not  in  writing,  or  if  it  be  in  writioe, 
be  not  recorded  or  mdorsed  upon  the  mort- 
ffafire. 

2  Cobbey,  Chat  Mortg.  %  687,  and  cases 
cited. 

Respondent  elected  to  hold  the  appellants  to 
their  contract,  and  proceeded  to  fix  the  dam- 
ages under  the  rule  laid  down  by  §  4988,  subd. 
2,  aa  explained  by  g  5009. 

Corliss,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  the  8d  of  August,  1895,  plaintiff  and  de- 
fendants entered  into  an  executory  contract 
for  the  sale  by  plaintiff  to  defeodanu  of  5,000 
bushels  of  No.  1  flax,  at  $1  a  busbel,  to  be  de- 
livered at  Eelso,  in  Traill  county,  in  this  state, 
during  tbe  month  of  September  of  that  year. 
On  the  7th  of  September  following  the  defend- 
ants notified  the  plaintiff  by  letter  that  they 
did  not  recognize  the  bindlDg  force  of  the 
agreement,  and  therefore  refiued  to  carrv  it 
out  on  their  part  This  letter  was  received  by 
him  September  8.  At  that  time  tbe  plaintiff 
had  not  exercised  his  option  to  make  delivery 
at  any  time  during  that  month,  as  was  his 
right  under  the  contract.  The  action  was  to 
recover  damages  for  breach  of  this  agreement, 
and  on  the  trial  of  the  case  the  court  directed 
a  verdict  for  the  plaintiff.  The  defendants  on 
this  appeal  urxe  certain  reasons  why  they 
should  not  be  neld  liable.  Tbey  insist  that 
the  crop  of  flax  raised  by  plaintiff  on  his  farm 
was  mortgaged,  and  that,  therefore,  he  could 
not  give  them  an  unencumbered  title.  But 
whether  he  could  deliver  the  flax,  according 
to  his  contract,  free  from  all  liens,  couM  not 
be  determined  in  advance  of  tbe  actual  deliv- 
ery thereof.  In  tbe  meantime  the  mort^oire 
might  be  paid,  or  tbe  mortgagee  might  release 
the  5,000  bushels  from  tbe  hen  of  bis  mort- 
gage. Had  tbe  plaintiff  tendered  the  defend- 
ants 5,000  bushels  with  a  lien  thereon,  they 
would  have  hw^  justified  in  refusing  to  receive 
the  same;  and  li^d  he  not,  in  proper  time,  de- 
livered to  tberr  tbe  flax  free  from  all  encum- 
brances, they  could  have  held  him  responsible 
for  breach  of  contract.  But  tbey  bad  no  rigbt 
tc  settle  for  the  plaintiff,  in  advance  of  tbe 
time  when  he  was  required  by  tbe  terms  of 
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the  contract  to  make  delivery,  the  question 
whether  he  could  and  would  deliver  unencum- 
bered flax.  Moreover,  the  specific  property  to 
be  delivered  was  not  de|ignaled  in  tbe  con- 
tract Ii  was  not  necessary  that  the  plaintiff 
should  deliver  any  of  the  flax  raised  upon  his- 
own  farm.  Delivery  of  any  5,000  bushels  of 
flax,  of  the  quality  aod  grade  specified  in  the 
agreement,  would  have  constituted  compliance 
with  tbe  contract  on  the  part  of  the  plaintiff. 
It  is  further  urced  that  plaintiff  was  not  able 
to  deliver  the  flax  for  the  nason  that  up  lo> 
the  end  of  the  month  of  September  he  had 
threshed  only  642  bushels.  If  it  should  becon- 
ceded  that  plaintiff  had  not  and  could  not 
have,  threshed  a  busbel  during  the  month  of 
September,  this  would  not  establish  any  in- 
ability on  his  part  to  comply  with  the  terms  of 
bis  agreement.  A  person  may  agree  to  selli 
property  which  he  does  not  even  own,  and  tbe 
purchaser  cannot  on  that  account  insist,  as  an 
excuse  for  violating  his  agreement,  that  it  is> 
not  in  the  power  of  the  vendor  to  make  good 
bis  promise.  This  fact  cannot  be  ascertained 
until  the  day  for  delivery  has  comennd  pHssed 
without  any  delivery  being  made.  It  is- 
claimed  that  plaintiff  rescinded  tbe  contract 
by  selling  the  5.000  bushels  in  Duluth  on  tbe 
9th  of  b^eptember.  two  days  after  tbe  defend- 
ants bad  written  plaintiff  ibat  tbey  would  not 
fulfil  their  agreement.  The  question  whether 
the  contract  was  rescinded  is  so  related  to  tbe 

?[uestion  whether  it  was  violated  by  the  de- 
cndants,  and  tbe  further  question  when  it 
was  broken  by  them,  if  at  all.  that  it  will  con- 
duce to  clearness  of  discussion  to  treat  these 
questions  together. 

On  receiving  from  defendants  their  letter  of 
the  7th  of  September,  repudiating  the  coo- 
tract,  tbe  plaintiff  wrote  them  'hat  heexf>ecied 
them  to  carry  out  the  agreement/  and  that  be 
would  give  them  further  time  for  considera- 
tion. In  this  letter,  which  was  written  Sep- 
tember 9,  be  says,  among  other  things:  "Al- 
together, I  am  inclined  todefer  my  conclusiona 
until  you  have  taken  time  to  review  the  trans- 
action, and  see  tbe  unfavorable  light  your 
letter  of  the  7lh  puts  you  in.  I  certainly  sbalk 
expect  you  to  take  flax  as  per  agreement. 
Please  let  me  hear  from  you  again  by  returr> 
mail."  On  tbe  same  day  be  sold  on  .tbe  Board 
of  Trade  in  Duluth  5,000  bushels  of  flax, 
through  brokers  in  that  city.  In  bis  testimony 
he  speaks  of  this  flax  as  being  the  same  llax 
which  he  had  agreed  to  sell  to  defendants. 
He  says:  '*When  I  received  this  letter  [re- 
ferring to  tbe  one  dated  September  7],  I  sold 
tbe  5.000  busbels  of  flax  in  Duluth.  I  suld  it 
to  Wheeler.  Carter,  &  Co.  On  September  9  I 
telegraphed  Wheeler,  Carter,  &  Co.,  of  Dulutti, 
relative  to  the  sale  of  this  5.000  bushels  of 
flax,  as  follows:  ^Sell  flve  Octoberflax.  An- 
swer.' Wheder,  Carter.  &  Co.  answered  by 
wire  that  tbey  bad  S')ld  the  flax;  and  the  sanie 
day  they  confirmed  their  telegram  by  a  letter,, 
in  which  they  explained  in  detail  tbe  circum- 
stances and  terms  of  tbe  sale.  But  it  is  undis- 
puted that  the  title  to  tbe  flax  sold  in  Duluth 
did  not  pass  to  the  vendees  in  such  sale,  nor 
was  pos-session  thereof  delivered  at  any  time 
during  tbe  month  of  September.  Tbe  con- 
tract was  merely  an  executory  contract  for  the 
sale  of  5,000  bushels  of  flux,  to  be  delivered  ia 
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October.  On  the  ll<h  of  September  the  plain- 
tiff, not  having  received  from  the  defendants 
any  answer  to  bis  letter  of  the  9tb,  again  wrote 
them:  and  on  the  13th  they  sent  him  a  reply, 
in  which  they  reiterated  their  purpose  to  treat 
the  alleged  contract  as  possessin^no  bindiog 
force.  In  this  letter  they  said,  'We  expressly 
•deny  that  any  contract  exists  which  oblieates 
you  to  deliver  to  us.  or  we  to  receive  from 
you,  flax,  at  any  time,  or  at  any  price."  This 
-closed  the  correspondence  between  the  parties. 
The  plaintiff  did  not  thereafter  inform  the  de- 
fendants that  he  elected  to  treat  their  second 
refusal  to  recognize  the  contract  as  a  breach 
thereof;  (nor  did  he  advise  them,  after  their 
iast  refusal,  that  he  had  decided  to  exercise  his 
option  to  insist  upon  the  fulfilment  of  the 
-agreement  before  September  80th.  The  con 
tract  gave  him  the  option  to  call  for  perform* 
aoce  at  any  time  during  the  month  of  Septem- 
ber. This  action  was  not  commenced  until 
after  the  80th  of  that  month. 

We  will  first  consider  the  case  as  though 
(here  was  a  fixed  time  for  performance  of  the 
agreement,  and  that  that  time  was  September 
80.  Under  the  English  doctrine,  which  has 
apparently  met  with  much  favor  in  this  coun- 
4ry,  the  plaintiff,  even  assuming  that  the  day 
for  delivery  of  the  flax  was  September  80,  and 
that  he  had  no  right  to  call  for  an  earlier  per- 
formance of  the  agreement,  might  have  elected 
to  treat  the  defendants'  premature  refusal  to 
carry  out  the  contract  as  an  immediate  breach 
thereof.  HocJmter  v.  Be  La  Tour,  2  El.  &  Bl. 
678.  But  he  did  not  so  elect.  On  the  con- 
trary, he  Wrote  the  defendants  that  he  would 
give  them  time  to  reflect  and  then  determine 
what  they  would  do,  but  that  in  any  event,  no 
matter  what  their  decision  might  be,  he  would 
bold  them  to  the  contract.  His  words  were, 
"I  shall  expect  you  to  take  flax  as  per  agree- 
ment." Although  the  English  courts  have,  in 
our  judgment,  departed  from  sound  principles, 
in  holding  that  mere  talk  is  a  breach  of  a  con- 
tract, despite  the  fact  that  the  time  for  per- 
formance thereof  has  not  arrived,  yet  they  have 
not  violated  justice  as  well  as  legal  principles 
by  putting  it  in  the  power  of  the  party  to  an 
agreement,  who  does  not  wish  to  fulfil  it,  to 
force  a  breach  upon  the  other  party  before  the 
day  for  performance  has  arrived,  and  thus  es- 
cape the  perhaps  more  serious  consequences 
which  might  flow  from  a  breach  at  the  time 
of  performance,  by  selecting  such  a  season  for 
a  premature  breach  thereof  as  would  make  the 
damages  comparatively  light.  -In  England 
the  innocent  party  may  treat  a  premature  re- 
fusal to  perform  as  a  present  breach,  but  be  is 
not  bound  to  do  so.  If  he  elects  to  ignore  such 
refusal,  the  agreement,  so  far  as  the  question 
of  the  violation  of  it  is  concerned,  stands  pre- 
cisely the  same  as  though  no  word  bad  been 
uttered  by  the  other  party.  If  anything  oc- 
curs which  would  have  released  that  party 
from  the  obligation  of  the  agreement  had  he 
remained  silent,  he  is  released  notwithstanding 
his  premature  repudiation  thereof.  It  follows, 
too,  that  if  then  (he  innocent  party  thereafter 
violates  the  contract  the  other  parly  may  take 
advantage  of  such  violation  of  the  agreement, 

iust  as  he  could  have  taken  advantage  of  it 
ad  he  not  himself  prematurely  refused  to  re 
spect  the  binding  force  of  such  agreement. 
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All  the  adjudications  which  follow  what  may, 
for  convenience,  be  denominated  the  *'£Dgli8h 
doctrine,"  indorse  this  qualification  of  that 
doctrine,  and  it  is  repeatedly  recognized  by 
the  English  tribunals  themselves.  Frott  t. 
Knight,  L.  R.  7  Exch.  Ill;  Jokn  A.  Roeblin^M 
8ontt  Co,  ▼.  Loek-Slitch  Fence  Go.  180  111.  600; 
KadUh  V.  Toung,  108111.  170:Law8on,  Contr. 
§  440;  Zuck  v.  MeClure,  08  Pa.  541;  Avery  ▼. 
Bowden,  5  El.  &  Bl.  714;  BM  v.  HoMkiM^  5 
El  &  Bl.  729. 

In  FroBt  V.  Knight,  Lord  Chief  Justice  Cock- 
burn  said:  '*The  law  with  reference  to  a  con- 
tract to  be  performed  at  a  future  time,  where 
the  party  bound  to  perform  announces  prior 
to  the  time  his  intention  not  to  perform  n.  aa 
established  by  the  cases  of  Hoehster  ▼.  JDe  Lm 
Tour  and  Danube  dt  B.  8.  R.  d  K.  Barbour  Co. 
▼.  Xena»,  18  C.  B.  N.  S.  825,  on  the  one  band, 
and  Avery  v.  Botoden,  Reid  v.  Hoskins,  and  Bar- 
rick  V.  Buba  [2  C.  B.  N.  8.  668,  26  L.  J.  C. 
P.  N.  8.  280J,  on  the  other,  may  be  thus 
stated.  The  promisee,  if  be  pleases,  may 
treat  the  notice  of  intention  as  inoperative, 
and  await  the  time  when  the  contract  is  to  be 
executed,  and  then  bold  the  other  party  respon- 
sible for  all  the  consequences  of  nonperform- 
ance. But  in  that  case  he  keeps  the  contract 
alive  for  the  benefit  of  the  other  party  as  well 
as  his  own;  he  remains  subject  to  all  his  own 
obligations  and  liabilities  under  it,  and  enables 
the  other  party  not  only  to  complete  the  con- 
tract, if  so  advised,  notwithstanding:  his  previ- 
ous repudiation  of  it,  but  also  to  take  advan- 
tage of  any  circumstance  which  wouldjostify 
him  in  declining  to  complete  it."  We  are 
therefore  clear  that,  if  plaintiff's  letter  of  Sep- 
tember 9  is  to  control,  the  contract  was  not 
broken  September  7.  The  plaintiff  in  and  hj 
that  letter  elected  to  treat  the  contract  as  un- 
affected by  the  letter  of  September  7  written 
him  by  the  defendants.  But  it  may  be  urged 
that  other  circumstances  show  that  the  plain- 
tiff had  elected  on  September  9  to  treat  the 
contract  as  broken  by  the  defendants  by  their 
first  letter,  dated  September  7.  In  his  com- 
plaint the  plaintiff  alleges  that  he  made  the 
sale  of  the  5,000  bushels  of  fiax  in  Dululh  for 
the  purpose  of  flxins  at  that  time  the  amount 
of  defendants'  liability  for  damages,  the  price 
of  the  flax  being  at  that  time  daily  on  the  de- 
cline. The  averment  of  the  pleading  on  this 
point  is  as  follows:  "That  immediately  after 
the  defendants  had  so  repudiated  the  said 
agreement,  and  refused  to  accept  the  delivdy 
of  the  said  flax,  and  refused  to  pay  for  the 
same,  as  provided  by  and  in  the  said  agree- 
ment, and  on  or  about  the  7th  day  of  Septem- 
ber. A.  D.  1895,  the  plaintiff,  in  order  to  pro- 
tect the  defendants  against  loss,  aa  much  ss 
pos.sible,  in  view  of  the  facts  and  circumstan- 
ces incident  to  the  said  agreement  and  the  said 
breach  thereof,  the  market  price  of  flax  beior 
then  daily  on  the  decline,  sold  the  said  5.000 
bushels  of  flax  at  the  best  market  price  obtaina- 
ble, and  which  he  could  obtain  for  the  same." 
Taking  plaintiff's  allegation  in  connection  with 
this  testimony,  there  is  much  to  show  that  he 
had  elected  to  proceed  on  the  theory  of  a 
breach  of  the  contract  on  September?,  the  day 
when  the  defendants  wrote  their  first  repudia- 
tion of  the  agreement.  But  the  sale  of  the 
5,000  bushela^of  flax  in  Duluth  on  September 
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i>  does  not  purport  to  be  a  sale  of  the  particu- 
lar flax  which  plaintiff  had  contracted  to  sell 
the  defendantB,  nor  is  there  anything  to  iodi- 
'Cate  that  plaintiff's  purpose  in  selling  it  was  to 
fix  the  defendants'  damages,  on  the  theory  of 
« then  breach  of  the  contract,  aside  from  his 
allegation  in  the  complaint.  He  never  at  any 
time  disclosed  to  Uie  defendants  any  such  pur- 
poae,  nor  did  he  ever  advise  them  at  all  that 
be  had  sold  their  flax.  On  the  contrary,  he 
distinctly  informed  them  in  his  letter  of  Sep- 
tember 9  that  he  did  not  consider  their  letter 
-of  September  7  as  a  breach  of  the  agreement, 
but  that  he  certainly  would  expect  them  to 
take  the  flax  according  to  the  contract.  His 
•election  to  ignore  their  premature  refusal,  and 
to  treat  the  agreement  as  unaffected  by  any- 
thing they  had  said,  is  conclusively  shown  by 
bis  letter  of  September  9;  and  thereafter  the 
-defendants  might  have  recalled  their  refusal, 
sind  have  preceded  with  the  performance  of 
the  agreement,  despite  anything  the  plaintiff 
might  in  the  meantime  have  done.  His  undis- 
•cl(wed  sale  of  the  flax  in  Duluth  could  in  no 
manner  affect  their  right  to  hold  him  to  his 
avowed  purpose  to  regsid  the  agreement  as 
<x>ntinuing  in  unimpaired  force.  Moreover, 
we  should  reach  no  different  conclusions  even 
If  we  should  find  that  plaintiff  bad  not  in  ex- 
press terms  asserted  that  be  would  not  treat 
the  contract  as  broken.  We  are  confident  in 
the  soundness  of  our  view  that  the  English 
doctrine,  that  a  refusal  to  perform  a  contract 
before  the  period  of  performance  by  either 
party  bos  arrived  constitutes  a  breach  thereof, 
as  violative  of  legal  principles,  and  leads  to 
most  incongruous  results.  This  point,  how- 
-ever,  we  w£Q  discuss  in  a  later  portion  of  the 
opinion. 

But  it  is  strenuously  urged  that  plaintiff  can- 
not recover,  because  be  has  rescinded  the  con- 
tract, and  also  because  he  bad  himself  broken 
U,  while  it  remained  unbroken  by  the  defend- 
ants. The  sale  in  Duluth  is  relied  upon  as  es- 
tablishing the  rescission  bv  him  of  the  agree- 
ment We  are  concerned  in  this  case  with 
-only  the  question  of  rescission  based  on  mutual 
•consent.  It  is  not  a  case  where  one  party  has 
Che  right  to  rescind  an  agreement  for  the  fraud 
of  the  other,  or  for  other  legal  reasons  of  like 
character.  When  one  party  to  an  agreement 
has  violated  its  obligations  in  a  particular  that 
^oes  to  the  root  of  the  agreement,  then  it  is 
true  that  the  other  party  may  treat  bis  conduct 
us  an  offer  to  rescind,  and  may  acquiesce  in 
4 be  desire  so  manifested  to  abandon  the  con- 
tract. In  such  a  case  the  parties  unite  in  a 
xfiutual  release  of  the  obligations  which  recip- 
rocally bind  them.  So,  tco,  when  one  party 
to  an  agreement  expresses,  even  before  the 
time  for  performance  has  arrived,  his  desire  to 
escape  the  burdens  of  the  agreement,  he  thereby 
offers  to  discharge  the  other  party  from  the 
obligations  thereunder  resting  upon  him;  and 
«iich  party  may  treat  such  conduct  as  an  over- 
ture for  rescission,  and  assent  thereto.  Doubt- 
less, the  plaintiff,  after  receiving  from  the  de 
fendants  their  letter  of  September  7,  might 
have  written  tbem  that  he  considered  the  con- 
tract as  canceled,  and  thereafter  it  would  have 
been  forever  extinguished  for  all  purposes. 
Possibly  he  might  have  rescinded  without  per- 
forming any  overt  act,  or  making  any  state- 
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ment  to  manifest  his  purpose.  But  that  he 
never  intended  to  rescind  the  agreement  is  too 
clear  to  admit  of  doubt.  His  letter  of  Sep- 
tember 9  shows  that  he  had  noHhought  of  re- 
scinding, and  thereby  releasing  defendants 
from  liability.  So  do  the  allegations  of  bia 
complaint.  Although  his  letterls  inconsistent 
with  the  averments  of  his  pleading  that  he 
sold  the  flax  on  a  theory  of  a  present  breach  of 
the  contract,  yet  it  is  to  be  noticed  that  nowhere 
does  he  assent  to  a  rescission  thereof.  His  at- 
titude is  at  all  times  that  he  wUl  ri^dly  hold 
the  defendants  to  the  obligations  of  their  agree- 
ment. In  his  letter  he  tells  them  that  he  will 
hold  them  to  it,  by  his  statement  that  he  will 
insist  upon  performance  on  their  part.  In  his 
pleading  he  alleges  that  he  intended  to  hold 
them  to  it  when  he  sold  the  flax  in  Duluth, 
for  he  sold  it  with  the  express  purpose  of  flx- 
ing  their  damages  for  a  breach  thereof.  How- 
ever  much  he  may  have  been  mistaken  as  to 
his  legal  right  to  sell  at  that  time,  and  in  the 
manner  in  which  the  sale  was  made,  for  the 
purpose  of  fixing  the  measure  of  damages,  he 
clearly  never  meant  to  acquiesce  in  the  repudia- 
tion of  the  contract  by  the  defendants,  and 
thus  assent  to  a  rescission  thereof.  But  if, 
while  the  agreement  remained  in  full  force, 
the  plaintiff  himself  violated  its  terms,  then  it 
is  obvious  that  the  defendants  may  take  advan- 
tage of  this  breach  as  a  perfect  defense.  They 
may  elect  to  treat  his  breach  of  contract  as 
warranting  a  rescission  thereof  by  them,  or 
they  mav  consider  it  as  a  breach,  rendering 
him  liable  for  damages.  In  either  event  they 
would  have  a  perfect  defense  to  this  action. 
It  is  therefore  necessary  to  determine  whether, 
by  the  sale  of  the  flax  in  Duluth  on  the  9th  of 
September,  the  plaintiff  himself  violated  his 
agreement  to  deliver  the  flax  to  the  defendants. 
It.  is  not  pretended  thai  he  violated  it  in  any 
other  manner.  The  plaintiff  did  not  agree  to 
deliver  any  particular  5,000  bushels  of  flax  to 
the  defendants.  All  that  he  was  called  upon 
to  do,  to  fulfil  his  obligation,  was  to  deliver 
the  specified  number  of  bushels  of  flax,  of  the 
quality  and  grade  designated  in  the  contract, 
without  reierence  to  the  place  where  it  was 
raised,  or  the  question  whether  it  was  owned 
by  the  plaintiff  at  the  time  the  agreement  was 
entered  into. 

But  it  is  said  that  it  appears  from  the  plain- 
tiff's testimony  that  be  segregated  5,000  bushels 
of  flax  from  the  common  mass  of  the  flax  raised 
by  him  on  his  farm,  and  then  sold  that  particu- 
lajflax  in  Duluth,  as  being  the  identical  prop- 
erty he  had  agreed  to  sell  the  defendants,  it 
is  true  that  he  speaks  of  selling  the  same  flax 
that  he  had  agreed  to  deliver  to  the  defendants, 
and  the  allegations  of  his  complaint  are  to  the. 
same  effect.  But  it  is  evident  that  the  segrega- 
tion of  this  flax  was  purely  mental.  He  did 
not  in  fact  set  apart  any  particular  5,000 
bushels  as  the  property  he  bad  obligated  him- 
self to  deliver  to  the  defendants,  snd  then  agree 
to  sell  the  same  property  in  Duluth.  At  that 
time  none  of  his  flax  had  even  been  threshed. 
But  even  if  we  should  assume  that  plaintiff 
had  actually  set  apart  a  particular  5,000  bushels 
as  the  flax  be  was  subsequently  to  deliver,  and 
that  thereafter  he  bad  sold  ana  delivered  it  to 
a  third  person,  this  would  not  of  itself  consti- 
tute a  breach  of  his  contract.    The  selection 
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by  the  vendor  of  the  property  he  inteods  ulti- 
mately to  deliver  UDder  a  contract  is  not  ir- 
revocable, wbece  he  has  the  choice,  and  the 
vendee  does  not  unite  wiih  him  in  such  selec- 
tion. Despite  the  fact  that  the  vendor  has  set 
apart  the  property  as  the  particular  property 
he  will  finally  deliver,  he  may  change  his 
mind  before  the  time  for  delivery  ariives,  and 
substitute  other  pioperiy  in  place  of  that  which 
he  liad  tentatively  selected.  The  vendee  ac- 
quires by  such  an  ex  parte  selection  no  vested 
right  to  insist  that  that  is  the  particular  prop- 
erty wbich  must  be  delivered  to  him  by  the 
vendor  to  fulfil  the  conditions  of  the  contract. 
All  he  can  demand  is  that,  when  the  time  for 
performance  arrives,  property  of  the  descrip- 
tion and  quality  specified  in  the  agreement 
shall  be  delivered  to  him.  The  implied  un- 
derstanding of  the  parties  is  that  the  vendor 
shall  have  until  the  day  for  performance  to  de- 
termine what  specific  property  he  will  deliver. 
Any  selection  made  bv  him  before  that  time  is 
levocable  by  him.  The  rights  of  the  vendee 
are  in  no  manner  affected  oy  such  selection, 
or  by  the  vendor's  change  of  mind.  He  has 
DO  cause  for  complaint,  provided,  at  the  time 
prescribed  in  the  agreement,  property  of  the 
kind  and  quality  of  the  properly  therein  speci- 
fied is  delivered  to  him  in  strict  accordance 
with  the  provisions  thereof,  whatever  vacilla- 
tions of  purpose  may  have  characterized  the 
conduct  of  the  vendor  in  the  meantime.  Should 
a  grocer,  receiving  from  a  customer  an  order 
for  a  barrel  of  flour  of  a  particular  brand,  to  be 
delivered  the  following  day,  select,  in  the  ab- 
sence of  such  customer,  a  barrel  from  a  num- 
ber of  barrels  in  stock,  and  direct  that  that 
barrel  be  taken  to  the  customer's  house  the 
next  day,  it  certainly  would  not  be  a  breach  of 
the  contract  for  him  sulraequently  to  sell  it  and 
substitute  another  barrel  in  its  place;  the  sale 
and  substitution  both  taking  place  before  the 
time  for  delivery  according  to  the  agreement 
had  arrived.  Indeed,  it  is  questionable  whether 
a  sale  and  delivery  of  property  by  the  vendor 
before  the  day  for  delivery  under  an  executory 
contract  has  been  reached  is  a  breach  of  such 
contract,  even  in  cases  where  the  specific  thing 
to  which  the  contract  relates  is  agreed  upon  by 
the  parties.  If  A  agrees  to  sell  and  deliver  to 
B,  at  the  end  of  thirty  days,  a  particular  horse, 
for  a  price  named  in  the  contract,  can  it  be 
said  that  A  has  put  it  out  of  his  power  to  per- 
form the  agreement  by  selling  ana  delivering  to 
C  the  same  animal  twenty  days  before  B  can 
call  for  the  performance  of  the  contract  by 
A?  How  can  B  say,  without  possibility  of 
error,  that  A  will  not  be  able  to  perform  his 
agreement  when  the  time  for  performance  ar 
rives?  May  cot  A  repurchase  the  horse  in  time 
to  fulfil  his  compact  with  B?  See  opinion  of 
Denman,  Ch.  J.,  in  Lovelock  v.  Franklyn,  8  Q. 
B.  371;  2  Parsons,  Confr.  66«.  667.  But  see 
Heard  v.  Bowers,  23  Pick.  460. 
Besides, on  what  principlccan  be  based  the  doc- 
trine that  the  certainty  that  a  party  will  not  be 
able  to  perform  his  agrcemont  when  perform- 
ance by  him  is  due  is  equivalent  to  a  present 
breach  of  the  contract,  although,  as  a  matter 
of  fact,  he  has  not  violated,  and  cannot  violate, 
the  contract  until  the  future  day  for  fulfilment 
has  been  i cached?  It  Is  by  no  means  certain  that 
the  fact  that  a  party  has  put  it  out  of  his  power 
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to  perform  a  contract  when  the  day  of  perform- 
ance has  arrived  is  a  breach  thereof,  or  whether 
the  utmost  eiTect  of  such  an  act  Is  merely  to- 
make  inevitable  a  future  breach  of  the  agree^ 
ment.  Neither  can  it  he  said  in  every  ca<« 
that  the  bare  fact  that  the  vendor  in  an  execu- 
tory contract  of  sale  has,  before  performance 
is  due.  sold  the  very  property  to  which  the  ex- 
ecutory contract  relates,  demonstrates  the  cer- 
tain inability  of  the  vendor  thereafter  to  make- 
delivery  in  the  future  in  accordance  with  the 
terms  of  his  promise. 

But  in  the  case  at  bar  it  does  not  even  appear 
that  the  plaintiff  had  sold  the  flax  he  had 
agreed  to  sell  to  the  defendants.    The  second 
contract,  like  the  first,  was  executory.    It  was 
an  agreement  which  b^  its  very  terms  was  not 
to  t)e  performed  until  after  the  time  for  perform- 
ance of  the  contract  with  the  defendants  had. 
passed.    The  Duluth  contract  provided  for  de- 
li very  in  October.    It  is  therefore  clear  that 
plaintiff  bad  not  devested  himself  of  the  title 
to  the  fiax.  or  agreed  to  deliver  possession 
thereof  to  the  Duluth  parties  at  any  time  prior 
to  the  time  for  delivery  to  defendants  under 
his  contract  with  them.    And  it  is  an  undis- 
puted fact  that  he  did  not  deliver  any  of  such 
flax  to  the  Duluth  parties  until  long  after  the- 
day  for  delivery  to  the  defendants  had  passed. 
Indeed,  all  the  flax  called  for  by  the  Duluth 
contract  had  not  been  delivered  at  the  time 
this  case  was  tried.    It  is  therefore  apparent 
that,  during  the  entire  period  between  the 
making  of  the  contract  with  the  defendants 
and  the  time  for  performance  thereof  accord- 
ing to  its  terms,  the  plaintiff  had  not  parted 
with  the  title  to  or  possession  of  the  5,000  bush- 
els of  flax,  even  assuming  that  the   contract 
with  defendants  related  to  a  particular  SjOOO* 
bushels.    Conceding  that  the  two  contracts 
both  related  to  the  same  property,  yet  it  is  ob- 
vious that  it  cannot  be  said  that  the  mere  fact 
that  plaintiff  could  not  fulfil  his  aio'eement 
with  defendants  without  being  guilty  of  a 
breach  of  contract  with  the  Duluth  parties  es- 
tablishes the  proposition  that  he  had  placed  it 
beyond  his  power  to  carry  out  his  agreement 
with  the  defendants.    He  was  absolutely  mas- 
ter of  the  situation.     He  could  break  either 
contract  he  saw  fit  to  break,    and  perform 
either  contract  he  saw  fit  to  perform.— sub- 
ject, of  course,  to  legal   liability  for   such 
breach.    But  it  was  not  even  necessary  for 
him  to  violate  his  agreement  with  the  defend- 
ants in  order  to  fulfil  his  contract  with  the  Da- 
luth  parties,  even  assuming  that  hehadairreed 
to  $ell  a  particular  5,000  bushels  to  the  defend- 
ants, and  had  in  mind  the  same  flax  when  he 
made  the  Duluth  contract.    In  that  oontraci 
he  did  not  bind  himself  to  deliver  any  particu- 
lar 5.000  bushels  of  flax,  but,  on  the  contrary, 
to  deliver  any  5,000  bushels,  of  a  certain  grade, 
which  he  might  tender  in  fulfilment  of  the 
contract.    He  may  have  considered   that  be 
was  selling  the  5,000  bushels  he  had  agreed  to 
8ell  the  defendants,  and  yet  he  did  not  biod 
himself  to  sell  only  this  flax  to  the  parties  ia 
Duluth.    At  no  time,  therefore,  did  he  devest 
himself  of  the  title  to  the  particular  flax  he  bad 
agreed  to  sell  to  defendants,  assuming  the  spe- 
cific fiax  to  have  been  pointed  out,  or  the  pos- 
session thereof,  or  bind  himself  to  sell  it  at  all 
to  the  parties  in  Duluth. 


1697. 


Btahfobd  t.  Maoilu 


765 


When  plainlifl  wrote  to  dcfeBdants»  on  Sep- 
tember 9,  statiog  that  be  would  give  them  fur- 
ther time  to  consider  their  refusal  to  recognize 
the  contract,  bis  attitude  was  that  he  did  not 
«]ect  to  treat  their  first  letter,  to  which  his  let- 
ter wsia  in  answer,  as  constituting  a  breach  of 
the  contract.    But  he  did  not  thereby  bind 
himself  not  to  consider  any  subsequent  repu- 
<liation  by  them  of  the  agreement  as  a  viola- 
tion  thereof.     Accordingly  we  would  be  com- 
pelled to  hold  that,  on  receipt  of  their  second 
fetter,  plaintiff  was  in  a  position  to  insist  that 
•defendants  had  broken  the  contract,  if  we 
ehoald  adopt  the  Enelish  rule.    As  before  in- 
-dicated,  we  deem  it  indefensible  on  principle, 
nor  are  we  able  to  discover  bow  it  subserves 
business  convenience,  or  in  what  respect  it  is 
more  jast  than  the  contrary  doctrine.     In  the 
-country  in  which  it  had  its  origin,  it  was  not 
«t  first  recognized  as  the  correct  rule  of  law. 
in   PhiUroiU  v.  Beam,  5  Mees,  &  W.  475, 
Parke,  B.,  said:  '*The  notice  [that  he  will  not 
veoeive  the  wheat]  amounts  to  nothing  until 
•the  time  when  the  buyer  ought  to  receive  the 
^oods,  unless  the  seller  acts  on  it  in  the  mean- 
time, and  rescinds  the  contract.  ...  I  think  no 
action  would  then  have  lain  for  the  breach  of 
the    contract,  but   that    the  plaintiffs   were 
hound  to  wait  until  the  time  arrived  for  the 
•delivery  of  the  wheut,  to  see  whether  the  de- 
-fendants  would  then  receive  it."    In  Leigh  ▼. 
Pater90n,  8  THunt  540.  the  defendant  had  un- 
til December  81  in  which  to  deliver  the  soods 
•contracted   for.    On    October  1    be  notified 
plaintiff  that  he  would  not  carry  out  his  con 
tract.     The  question  was  whether  the  market 
^alue  of  the  goods  on  October  1  or  December 
41  should  be  taken  into  consideration  in  fixing 
the  plaintiff's  damages.    The  court  ruled  tbnt 
the  value  on  December  81  was  the  value  to  be 
ascertained  in  determining  tbe  damages,  and 
the  decision  was  placed  on  the  ground  that, 
'despite  the  premature  repudiation  of  the  con- 
tract hy  the  defendant,  he  might   thereafter 
liave  delivered  the  property,  at  an v  time  up  to 
December  81.     Dallas,  Ch.    J.,  said:    "The 
•defendant  had  a  right  to  deliver  the  tallow  at 
any  time  before  twelve  at  night  on  tbe  Slst  of 
December."    Parke,  J.,  said:    "The  defend- 
ant might  have  delivered  the  tallow  any  mo- 
ment up  to  the  81st  of  December,  and  the 
price  on  that  day  should  have  regulated  the 
verdict  of  the  jury."    In  Riplry  v.  M'Cl'ire,  4 
£xch.  859,  the  court  said,  in  reference  to  the 
-contention  of  counsel  for  defendants,  that  the 
refusal  on  the  part  of  the  defendants  to  accept 
tbe  goods,  the  refusal   being  made  before  tbe 
time  for  performance  had  arrived,    was  no 
more  that  an  expression  of  intention,  which 
•could  be  retracted:     "And  we  think,  that,  if 
the  jury  had  been  told  thnt  a  refusal  before  the 
arrival  of  the  cnrgo  was  a  bre«ch,  that  would 
have  been  incorrect.     We  consider  that  point 
rightly  decided  in  Phillpoti  v.  Ecnns,  5  Mees. 
^  W.  475."    Mr.  Benjjimin.  in  bis  work  on 
Sales,  declares  that  ''the  date  at  which  the  con- 
tract is  considered   to  have  been  broken  is 
that  at  which  the  goods  were  to  have  been  de 
livered,  not  that  at  which  the  buyer  may  give 
notice  that  be  intends  to  break  the  contnict  and 
4o  refuse  accepting  the  goods,"  Vol.  2  S  1118. 
Jo  the  ?ery  case  in  which  the  modern  English 
^oclrinc  was  first  promulgated   {Ilvc'aUr  v. 
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De  Tm  Tout,  2  £1.  &  B1.  678),  Lord  Campbell 
clearly  recognizes  the  general  rule  that  until 
the  time  for  performance  ba.^  arrived  there  can 
be  no  breach,  by  the  assertion  that  it  is  not  tbe 
unifersal  rule,  and  by  proceeding  to  carry 
out  tbe  exceptions  to  it.  He  seems  to  ha?e 
treated  the  case  before  him  as  an  exception  to 
the  ffeneral  rule.  And  in  Froet  ▼.  Enight,  L, 
R.  7  Exch.  Ill,  114,  Lord  Chief  Justice  Cock- 
burn  declares,  in  so  many  words.  **that  there 
can  be  no  actual  breach  of  a  contract  by  rea- 
son of  nonperformance  so  long  as  the  time  for 
performance  has  not  yet  arrived."  In  Roper  v. 
Johnson,  L.  R.  8  C.  I'.  167.  tbe  doctrine  laid 
down  in  Hochgter  v.  De  La  Tour  is  spoken  of  as 
a  novel  doctrine.  While  the  court  m  Frogt  v. 
Knigjit,  L.  R.  7  Exch.  Ill,  treats  the  rule 
enunciated  in  Hocheier  v.  De  La  Tour  as  set- 
tled law,  yet  when  Froet  v.  Knight  was  before 
the  court  of  exchequer  the  majority  of  that 
court  (Kelly.  0.  B.,  and  Ch  an  oel  1,  B.)  vigor- 
ously assailed  the  anomalous  doctrine  which 
was  applied  in  the  lloehitUr  Oau,  See  L.  H. 
5  Exch.  822.  It  is  so  obvious  that,  unless  some 
obligation  is  violated  bv  a  party,  he  cannot  be 
said  to  have  broken  his  contract,  that  Lord 
Chief  Justice  Cockburn,  in  Froul  v.  Knight, 
was  obliged  to  assume,  in  order  to  support  his 
reasoning  in  that  case,  tbat  there  was  an  im- 
plied understanding  thai  neither  party  should 
sever  the  contractual  relation,  and  that  the  pre- 
mature refuaal  to  perform  was  a  violation  of 
this  implied  understanding.  The  lord  chief 
justice  says:  "The  promisee  has  an  inchonte 
right  to  the  performance  of  tbe  bargain,  which 
becomes  complete  when  the  time  for  perform- 
ance has  arrived.  In  the  meantime  he  has  a 
right  to  have  the  contract  kept  open  as  a  sul>- 
sisting  and  effective  contract..  Its  unimpaired 
and  unim peached  efficacy  may  be  essential  to 
his  interests.  His  rights  acquired  under  it  may 
be  dealt  with  by  him  in  various  ways  for  his 
benefit  and  advantage.  Of  all  such  ndvautuee 
the  repudiation  of  the  contract  by  tbe  other 
party,  and  the  announcement  that  it  never  will 
be  fulfiled,  must  of  course  deprive  him.  It  is 
therefore  quite  right  to  hold  that  such  an- 
nouncement amounts  to  a  violation  of  the  con- 
tract in  omnibus,  and  that  upon  it  the  promi- 
see, if  so  minded,  may  at  once  treat  it  as  a 
breach  of  the  entire  contract,  and  bring  his  ac- 
tion accordingly."  But  that  is  a  strange  mode 
of  n^asoning  which  assumes  a  breach  for  the 
purpose  of  establishing  a  breach.  Lord  Cock- 
burn  asserted  that  the  contractual  tie  was  sev- 
ered, for  the  purpose  of  provini?  that  the  con- 
tract had  been  violated.  Unless  the  contract 
calls  for  a  continuance  of  the  wiiliogness  of  a 
party  to  perform  it  during  all  the  time  be- 
tween the  execution  thereof  and  the  day  of  per- 
formance, his  mere  expression  of  a  purpose  not 
to  fulfil  his  obligation  is  not  a  breach  of  such 
contract.  But  what  interest  has  a  vendor  in  a 
contract  for  the  sale  of  5,000  bushels  of  flax  in 
the  unchanged  purpose  of  the  vendee  to  carrv 
out  the  agreement?  The  only  matter  which 
concerns  him  is  the  willingness  of  the  vendee 
at  the  time  specified  in  ihe  contract  to  accept 
an(i  pay  for  tlie  pn»periy.  There  is  always  the 
possitiiity  that  either  party  to  an  agreement 
may  violate  it  when  performance  by  bim  is 
due.  This  possibility  is  not  converted  into  a 
certainty  by  his  premature  refusal  to  fulfil  his 
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obligations.  He  may  repent  of  bis  basty  de- 
cision. After  sucb  anticipatory  disavowal  of 
tbe  contract,  tbere  still  remains,  as  before,  tbe 
possibility  botb  of  ultimate  performance  and 
of  ultimate  violation  of  the  agreement  by  tbe 
one  who  has  threatened,  but  only  threatened, 
to  ignore  it.  By  a  premature  repudiation  the 
rights  of  the  other  party  are  not  in  any  degree 
affected.  He  still  has  a  right  to  insist  upon 
the  performance  of  the  agreement  at  tbe  ap- 
pointed time,  or  that  the  other  party  shall  pay 
damages  for  tbe  breach  of  the  contract.  This 
was  tbe  extent  of  his  right  before  the  other 
party  bad  spoken  a  word  inimical  to  tbe  agree- 
ment, and  he  continues  to  enjoy  this  right  de- 
spite such  premature  repudiation. 

How  it  can  be  asserted, 'as  Lord  Chief  Jus- 
tice Cockbum  asserted  in  Frost  v.  Knight^ 
that  tbe  premature  repudiation  of  a  contract 
deprives  tbe  other  party  of  all  advantage  un- 
der it,  is  inexplicable.  He,  in  tbe  very  same 
opinion,  declared  that  tbe  innocent  party,  so 
far  from  l>eing  deprived  of  any  advantage, 
could  elect  to  treat  tbe  agreement  as  unim- 
paired. The  warning,  which  leaves  the  agree- 
ment unaffected,  is  a  positive  benefit,  and  not 
a  detriment,  to  tbe  other  party.  Should  the 
would-be  violator  of  the  agreement  keep  his 
purpose  to  himself,  the  other  party  would  be 
in  a  situation  not  so  favorable.  Suppose, 
for  instance,  that  tbe  vendor  had  agreed  to 
sell  property,  fluctuating  in  value,  at  a  speci- 
fied time.  He  may  discover,  subseouently  to 
the  making  of  such  contract,  that  the  vendee 
has  become  insolvent  and  does  not  intend  to 
perform  tbe  agreement;  yet  so  long  as  sucb 
vendee  keeps  silent  the  vendor  is  oblitred  to 
stand  to  tbe  agreement,  taking  all  tbe  risk  that. 
if  tbe  market  should  turn  against  him  at  the 
time  for  delivery,  he  must  lo.<«e,  and  yet  know- 
ing that,  if  the  market  should  prove  favorable 
to  him,  tbe  vendee  will  break  the  contract,  and 
leave  him  (tbe  vendor)  only  a  worthless  cause 
of  action  for  damages  against  a  bankrupt. 
Under  sucb  circumstances  a  statement  by  tbe 
vendee  that  be  will  not  carry  out  tbe  contract 
would  place  the  vendor  in  a  more  favorable 
position,  for  it  would  enable  him,  at  bis  option, 
to  rescind  the  contract,  thus  escaping  the  risk 
of  loss  in  a  case  where  he  could  not  hope  to 
reap  any  benefit  from  tbe  agreement  should 
tbe  market  be  favorable  to  him  at  tbe  time  for 
performance.  Tbe  fundamental  inquiry  is,  of 
course,  in  every  case,  whether  any  essential 
provision  of  tbe  contract,  either  express  or  im- 
plied, has  been  violated.  If  tbe  agreement  is 
for  the  sale  of  property  at  a  fixed  time  in  the 
future,  the  intermediate  expression  by  either 
party  of  a  purpose  not  to  stand  by  the  contract 
is  not  a  breach  thereof,  because  he  has  not 
thereby  done  anything  in  violation  of  his 
promise,  to  the  detriment  of  the  other  party. 
But,  if  the  contract  is  to  marrr  at  a  future 
date,  a  different  case  is  presentedf.  The  agree- 
ment to  marry  connotes  the  further  agreement 
to  remain  affianced  until  the  performance  of 
the  contract  has  established  the  still  closer  re- 
lation of  husband  and  wife.  Such  an  agree- 
ment establishes  a  distinctive  relation,  known 
as  "betrothment."  He  who  destroys  this  re- 
lation— though  it  be  done  before  tbe  period  of 
marriage  has,  under  the  terms  of  the  contract, 
arrived— violates  tbe  contract  in  a  vital  ele- 
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ment:  and  tbe  violation  is  none  tliei  less  action- 
able because  tbe  promise  to  remain  engaged  in 
tbe  meantime  is  implied,  and  not  ezpreased. 
The  contract  is  an  entirety,  and,  when  broken,. 
is  broken  in  its  entiretv.    It  is  on  this  groaod 
that  tbe  decision  in  Froit  v.  KnighU  L.  R  T 
Excb.  Ill,  114,  is  placed  by  tbe  lord  chief  }os- 
tice.    He  says:    "It  is  next  to  be  observed,. 
that  the  law.  as  settled  by  HoditUr  t.  De  La 
Tour  and  Danube  db  B.  8.  S.  d  K,  Harbour 
Co,  V.  Xenos,  is  obviously  quite  aa  applicable 
to  a  contract  in  which  personal  status  or  per- 
sonal rights  are  involved,  as  to  the  one  relating 
to  commercial  or  pecuniary  interests.     Indeed^ 
tbe  contract  of  marriage  appears  to  afford  a 
striking  illustration  of  tbe  expediency  of  hold- 
ing that  an  action  may  be  maintained  on  tbe 
repudiation  of  a  contract  to  be  performed  t  ^ 
futuro.    On  such  a  cont  ract  being  entered  into, 
not  only  does  a  right  to  its  completion  arise 
with  reference  to  domestic  relations  and  possi- 
bly pecuniary  advantages,  as  also  to  the  social 
status  accruing  on  marriage,  but  a  new  stafu^^ 
that  of  bet  roth  ment.  at  once  arises  between  tbe 
parties.     This  relation,  it  is  true,  has  not,  by 
the  law  of  England,  the  same  important  con- 
sequences which  attached  to  it  by  the  canon 
law  and  tbe  law  of  many  other  countries. 
Nevertheless,  it  carries  with  it  consequences  of 
the  utmost  importance  to  tbe  parties.     Eacb 
becomes  bound  to  the  other;  neither  can,  con- 
sistently with  sucb  a  relation,  enter  into  a  sim- 
ilar engagement  with  another  person:  each  ha» 
an  implied  right  to  have  this  relation  contin- 
ued till  tbe  contract  is  finally  accomplished  by 
marriage."    And  Byles,  J.,  concurs   in  the 
ludgment  of  the  court  on  tbe  ground  that  the 
implied  agreement  to  remain  betrothed  until 
marriage  had  been  violated.    He  says:    "An 
express  precon tract  of  marriage,  as  already 
suggested  by  the  lord  chief  justice,  places  thV 
man  and  woman  in  tbe  condition  or  status  of 
betrotbment.    In  this  state  there  are  certain 
mutual   duties.    Tbe  woman,   for   example, 
may  not.  without  a  breach,   marry  another 
man,  although  it  is  possible  that  he  may  die 
before  the  future  day  appointed  for  the  first 
intended  marriage,  whether  already  fixed,  or 
whether  contingent  on  a  future  event.     So  I 
conceive  the  man  cannot  during  the  stipulated 
period  of  betrotbment,  without  a  breach  of 
contract,  marry  another  woman,  though  she 
may  die  in  the  meantime.     So,  for  one  of  tbe 
parties  to  break  off  tbe  mutual  engagement  by 
an  express  refusal  to  perform  it,  though  befoie 
tbe  day,  seems  to  me  to  be  equally  a  breach  of 
tbe  contract,  for  it  puts  an  end  to  the  oondition- 
of  betrotbment,  which,  according  to  tbe  con- 
tract, was  to  continue.     In  each  of  these  three 
cases   there  is  a  repudiation  of   the   dnties- 
springing  from  the  new  relation  involved  in 
the  contract." 

A  review  of  the  English  decisions  will  dis- 
close the  fact  that  only  in  a  single  case  has  this 
modern  English  doctrine  been  applied  where 
the  enforcement  of  a  contrary  rule  would  have 
led  to  a  different  decision.  This  is  Bbch$tery, 
De  La  Tour  (decided  in  1858)  2  El.  &  Bl.  678. 
In  that  case  it  appeared  that  the  plaintiff  and 
defendant,  in  April,  1852,  bad  entered  hilo  a 
contract  of  service.  Tbe  plaintiff  was  to  serve 
the  defendant,  as  a  courier  in  bis  travels  oi» 
the  continent  for  a  period  of  three  months^ 
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commeDdng  June  1 ,  1852.  On  the  11th  day  of 
May,  1853,  defendant  notified  plaintiff  that  he 
would  not  perform  the  agreement,  and  on  the 
S3d  of  the  same  year  the  action  to  recover  dam- 
ages for  breach  of  the  contract  was  com- 
menced. The  question  was  squarely  raised, 
by  the  contention  of  counsel  for  the  defense, 
whether  what  bad  been  said  bv  the  defendant 
constituted  a  present  breach  of  the  agreement. 
The  court  of  Queen's  bench  held  that  it  did. 
Lord  Campbell  says:  '*The  defendant's  coun- 
sel yerv  powerfully  contended  that,  if  the 
plaintiff  was  not  contented  to  dissolve  the  con- 
tract, and  to  abandon  all  remedy  upon  it,  he 
was  bound  to  remain  ready  and  willing  to  per- 
form it  till  the  day  when  the  actual  employ- 
ment as  courier  in  the  service  of  the  defendant 
was  to  begin;  and  that  there  could  1)6  no 
breach  of  the  agreement,  before  that  day,  to 

five  a  right  of  action.  But  it  cannot  be  laid 
own  as  a  universal  rule  that,  where  by  agree- 
ment an  act  is  to  be  done  on  a  future  dav,  no 
action  can  be  brought  for  a  breach  of  the 
agreement  till  the  day  for  doing  the  act  has 
arrived.  If  a  man  promises  to  marry  a 
woman  on  a  future  day,  and  before  that  day 
marries  another  woman,  he  is  instantly  liable 
for  an  action  for  breach  of  promise  of  mar- 
riage. Short  V.  Stone,  8  Q.  B.  858.  If  a  man 
contracts  to  execute  a  lease  on  and  from  a 
future  day  for  a  certain  term,  and  before  that 
day,  executes  a  lease  to  another  for  the  same 
term,  he  may  be  immediately  sued  for  break- 
ing the  contract;  Ford  v.  7Ylej/,  6  Barn.  &  C. 
825.  So,  if  a  man  contractH  to  sell  and  deliver 
specific  goods  on  a  future  day,  and  before  the 
day  he  sells  and  delivers  them  to  another,  he  is 
immediately  liable  to  an  action  at  the  suit  of 
the  person  with  whom  he  first  contracted  to 
sell  and  deliver  them.  Botodell  v.  Paraom,  10 
East,  869.  One  reason  alleged  in  support  of 
such  an  action  is,  that  the  defendant  has,  be- 
fore the  day,  rendered  it  impossible  for  him  to 
perform  the  contract  at  the  day;  but  this  does 
not  necessarily  follow,  for,  prior  to  the  day 
fixed  for  doing  the  act,  the  first  wife  may  have 
died,  a  surrender  of  the  lease  executed  might 
be  obtained,  and  the  defeodant  might  have  re- 
purchased the  goods  so  as  to  be  in  a  situation 
to  sell  and  deliver  them  to  the  plaintiff.  An- 
other reason  may  be,  that,  where  there  is  a  coo- 
tract  to  do  an  act  on  a  future  day,  there  is  a 
relation  constituted  l)etween  the  parties  in  the 
meantime  by  the  contract,  and  that  they 
impliedly  promise  that,  in  the  meantime 
neither  will  do  anything  to  the  preju- 
dice of  the  other  inconsistent  with  that  re- 
lation. As  an  example,  a  man  and  woman 
engaged  to  marry  are  affianced  to  one  another 
during  the  period  between  the  time  of  the  eo- 

Kgement  and  the  celebration  of  the  marriage, 
this  very  case,  of  traveler  and  courier,  from 
the  day  of  the  hiring  till  the  day  when  the  em- 
plovment  was  to  begin  they  were  engaged  to 
each  other,  and  it  seems  to  be  a  breach  of  an 
implied  contract  if  either  of  them  renounced 
the  engagement.  .  .  .  The  man  who  wrongfully 
renounces  a  contract  into  which  he  has  delib- 
erately entered  cannot  Justly  complain  if  he  is 
immediately  sued  for  a  compensation  in  dam- 
ages by  the  man  whom  he  has  injured;  and  it 
•eems  reasonable  to  allow  an  optiim  to  the  in- 
jured party,  either  to  sue  immediately,  or  to 
wait  till  the  time  when  the  act  was  to  be  done, 
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still  holding  It  as  prospectively  binding  for  the* 
exercise  of  this  option,  which  may  be  advan- 
tageous to  the  innocent  party,  and  cannot  be- 
{)re judicial  to  the  wrongdoer."  So  far  as  the 
ord  chief  Justice  could  perceive  an  analorr 
between  the  engagement  between  the  plaintiff 
and  defendant  in  that  case  and  an  engagement 
between  a  man  and  a  woman  who  are  be- 
throthed,  his  facultv  for  discovering  simili- 
tu.des  is  certainly  phenomenal.  The  balance 
of  his  reasoning  is  that  the  rule  that  is  there 
laid  down  is  more  convenient  than  the  other 
rule,  which  squares  with  legal  principle. 
There  is  a  tacit  confession  through  this  entire 
discussion  of  the  question  that  the  decision 
is  at  war  with  settled  principle.  And  ia 
Frost  V.  Knight,  also,  the  argument  of  con- 
venience appears  to  have  had  great  weight  with 
Lord  Chief  Justice  Cockburn.  In  D"gan  v. 
Anderion,  86  Md.  667,  11  Am.  Rep.  5u9,  the 
court,  while  not  deciding  the  question,  seems 
to  have  been  governed  in  the  utterance  of  it  a 
dictum  on  the  subject  by  considerations  of  con- 
venience. We  agree  with  the  Massachusetts- 
supreme  court  that  the  argument  of  convenience 
should  have  no  weight  as  against  the  deroands^ 
of  legal  piinciple.  In  DanieU  v.  Newton, 
114  Mass.  580,  19  Am.  Rep.  884,  the  court 
said:  "Much  argument  is  expended  in  botb 
cases  upon  the  ground  of  convenience  and  mu- 
tual advantage  to  the  parties  from  the  rule 
sought  to  be  established.  But  before  that  ar- 
gument can  properly  have  weight,  the  point  to- 
be  reached  must  first  be  shown  to  be  consistent 
with  logical  deductions  from  the  strictly  legal 
aspects  of  the  case.  The  legal  remedy  must 
be  founded  on  some  present  legal  right,  and 
must  conform  to  the  nature  of  that  right. 
Until  the  plaintiff  has  either  suffered  loss  or 
wronff  in  respect  of  that  which  has  already 
vested  in  him  in  right,  or  has  been  deprived  of 
or  prevented  from  acquiring  that  which  he  is- 
entitled  to  have  or  demand,  he  has  no  ground 
on  which  to  seek  a  remedy  by  way  of  repara- 
tion. The  conduct  of  the  oefendant  is  no 
wrong  to  the  plaintiff  until  it  actually  invades 
some  right  of  his.  Actual  injury  and  not  an- 
ticipated injury  is  the  ground  of  legal  recovery. 
The  plaintiff's  rights  are  invaded  by  repudia- 
tion of  the  contract  only  when  it  produces  the 
effect  of  nonperformance,  or  prevents  him 
from  entering  upon  or  completing  performance 
on  his  part,  at  a  time  when  and  in  the  manner 
in  which  he  is  entitled  to  perform  it  or  have  it 
performed."  And  in  Frost  v.  Knight,  L.  R. 
7  Exch.  Ill,  Lord  Cockburn  declared  that  the 
argument  founded  on  convenience  should  not 
control,  but  should  be  considered  only  in  con- 
nection with  arguments  founded  on  settled 
doctrines  of  the  law.  He,  however,  was  able 
to  discover,  as  we  have  already  pointed  out,  a 
basis  for  the  English  rule  in  elementary  princi- 
ples; but  we  are  unnble  to  agree  with  him  in 
this  respect,  and,  such  being  the  case,  we  have 
bisautboritv  for  rejecting  the  argument  of  con- 
venience when  it  stands  alone  as  the  supporter 
of  this  novel  rule.  Moreover,  we  are  unable  to 
see  wherein  business  convenience  is  subserved 
by  the  English  doctrine.  It  is  subserved 
thereby  only  on  the  theory  that  to  establish  a 
rule  for  the  special  advantage  of  the  party  who 
does  not  proclaim  his  purpose  to  violate  the 
contract  is  to  advance  the  convenience  of  the 
business  world.    The  option,  under  such  doc- 
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trine,  is  with  sncb  pnrty  to  treat  tbe  premature 
<le(  larution  as  a  breach  of  tbe  agreement,  or  to 
iefu!>e  to  80  treat  it.  He  may  decline  to  cod 
-aider  it  a  breach,  and  bold  the  other  party  to 
Ibe  contract,  the  same  as  though  do  word  in- 
imical thereto  had  been  spoken.  Under  the 
^uise  of  furthering  business  interests,  the  Eng- 
lish rule  unfairlydiscriminatcs  againstthc  party 
who  speaks,  and  in  favor  of  tbe  one  who  is 
silent.  The  latter  may  secretly  intend  not  to 
<;arry  nut  the  agreemeni.  The' former  may  be 
4ictuated — indeed,  he  often  is  prompted — by 
the  laudable  motive  of  giving  tbe  other  party 
timely  warninj^  of  what  he  deems  at  the  time 
his  inevitable  inability  to  perform  the  agree- 
ment. On  what  principle  of  justice.ihen.shbuld 
the  law  thus  discriminate  between  the  parties? 
If  this  rule  be  adopted,  then  it  will  not  infre 
quently  happen  that  a  party  has  been  held 
liable  for  a  breach  for  merely  admonishing  the 
other  party  that  a  breach  Is  inevitable,  when, 
had  he  remained  silent,  no  liability  could  have 
been  enforced  against  him.  because  the  con- 
tract would  have  been  extinsuisbed  before  the 
<iay  for  performance  could  arrive,  by  reason  of 
ihe  death  of  one  of  the  parties  thereto,— the 
contract  bein^  for  personal  services. — or  be 
■cause  of  the  destruction  before  that  day,  with- 
out the  fault  of  anyone,  of  the  subject-matter 
•of  the  agreement.  By  hc\ng  allowed  to  treat 
the  agreement  as  broken,  the  party  can  enforce 
■R  liability  for  substantial,  and  perhaps  very 
lieavy.  damages,  whereas.if  hehadbeen  forced 
to  wait  until  it  should  be  ascertaiued  whether 
the  other  party  would  in  fact  perform  his 
agreement,  the  damages  then  would  have 
been  merely  nominal,  or  the  latter  might  have 
-escaped  all  liability,  by  reason  of  tbe  extin- 
guishment of  tbe  contiact  before  the  day  of 
performance  arrived,  for  the  reasons  already 
mentioned.  Indeed,  the  party  who  sues  might 
^himself  been  unable  topcrtorm  when  tbe  time 
for  performance  was  reached,  and  might  have 
been  put  in  default  by  demand  of  tbo  other 
party  that  the  agreement  be  carried  out.  If 
tbe  doctrine  of  the  Hoch$ter  Case  be  sound, 
then  one  who  has  agreed  to  enter  the  service  of 
another  two  years  in  the  future  may  elect  to 
treat  as  a  breach  of  the  contract  an  immediate 
refusal  bv  the  employer  to  fulfil  tbe  same,  and 
he  may  then  sue,  and  the  case  may  be  tried  be- 
fore the  period  for  entering  upon  the  discharge 
■of  his  duties  under  the  contract  has  arrived. 
In  such  a  case  he  would  recover  full  wages,  it 
being  impossible  to  show  what  he  had  earned 
or  could  have  earned  during  tbe  time  he  was 
to  have  woiked  for  the  defendant.  And  yet 
-subsequent  developments  may  reveal  the  fact 
that,  8o  far  from  being  damaged,  he  was  pos- 
itively benefited,  by  the  fsci  that  he  did  not 
•enter  the  defendant's  employ.  He  may  during 
that  period  earn  double  the  wages  he  was  to 
have  received  under  the  contract,  and  this,  too, 
in  addition  to  tbnt  which  he  has  already  col- 
lected without  doing  a  stroke  of  work  therefor. 
Nay,  the  death  of  the  employer  before  the  day 
for  commencing  the  performance  of  the  agree- 
inent  arrives,  working  an  extinguishment 
1  hereof,  may  show  that  but  for  his  statement 
tbe  plaintiff  could  never  have  collected  $1. 
Undoubtedly  the  party  to  whom  the  refusal  is 
-communicated  may  trear  it  as  an  overture  for 
4t  consent  by  him  to  a  rescission  and  rescind  the 
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contract.  But  he  has  do  right  to  conatrae  as  a 
present  breach  words  which  only  disclose  tbe 
probnbility  of  a  future  breach. 

Many  of  the  cases  which  appear  to  support 
the  doctrine  of  the  Ede/uier  uaae  are    distin- 
guishable on  this  ground  of  rescission.     It  will 
be  found  on  an  analysis  of  them  that  all  that 
the  party  to  the  contract  was  seeking  to  do  by 
his  action  was  to  recover  on  tiguantum  nuntit, 
on  the  theory  that  he  rescinded  the  cod  tract  on 
being  informed  by  tbe  other  party  that   he  did 
not  intend  to  carry  it  out.    The  court  did  not 
iu  these  cases  hold  that  the  contract  was  broken 
but  merely  that,  it  having  been  rescJDded  by 
mutual   consent,  tbe   party  who  bad   parted 
with  anything  of  value  in  the  perforoaance  of 
the  agreement  could  recover  the  value  thereof, 
on  an  implied  promise  to  pay  the  same.    In 
PlancU  V.  Colburn,  8  Bing.  14,  the  plaintiff 
had  a  contract  with  the  publishersof  a  periodical 
to  write  a  series  of  articles  therefor.    Tbe  pub- 
lishers having  discontinued  the  publicatioD.  he 
treated  their  conduct  aa  justifying  a  rescisidoD, 
and  rescinded  the  contract.    The  action  was 
to  recover  the  value  of  work  already  performed 
by  him,  at  defendants'  request,  m  writing  a 
portion  of  the  articles.    It  was  on  this  theory 
that  a  recovery  was  sustained.    In  some  of  the 
cases,  the  party  to  whom  the  notice  of  refusal 
was  given  had  tbe  option  to  call  for  a  perform- 
ance at  any  time;  and,  of   course,  he  could 
elect  to  regard  the  time  of  performance  as  hav- 
ing arrived. and  then  treat  the  refusal  as  a  waiver 
of  tender  of  performance,  and  in  this  way  hold 
the  P&rty  as  for  a  present  breach  of  the  agree- 
ment.   This  element  exists  in  tbe  following 
CHses:    Lovelock  v.  Franklyn,  8  Q-  B.  871; 
BowdeU  V.  Parions,  10  East,  859;  Aeweamb  v. 
Brackett,  16  Mass.  161;  WindmuUer  v.  Pope, 
107  N.  Y.  674;  S/iort  v.  Stone,  8  Q.  B.  K». 
Of  the  English  cases,  we  have  seen  that  PhtU- 
potts  V.  Evans,  5  Meea.  &  W.  475;  Ripley  v. 
yrClure,  4  Exch.  845;  and  Leigh  y,  PaUrson, 
8  Taunt.  540.  are   opposed   to  the  UochsUr 
Case.    Mr.  Benjamm,    also,  in  his  work  on 
Sales   (an   English  work),  states  tbe  rule  tbe 
other  way,  as  we  have  already  seen.    2  Benja^ 
min.  Sales,  §  1118.    In  Lovelock  t.  Franklpn, 
8  Q.  B.  871,  Lord  Deoman  intimated  that, 
where  the  time  of  performance  Is  fixed,  tbe 
fact  that  a  party  has  in  tbe  meantime  Incapid- 
tated  himself  irom  performing  the  contract 
will  not  constitute  a  breach  thereof.     Frost  v. 
Knight,  L.  R.  7  Exch.  111.  was  an  action  for 
breach  of  promise  to  marry,  and  stands,  as  we 
have  seen,  on  peculiar  grounds,  not  applicable 
to  actions  for  breach  of  contracts  generally. 
And  in  the  court  of  exchequer  tbe  doctrine  in 
the  Bochster  Oise  was  powerfully  assailed^^ 
the  majority  of  the  court.     L.  R  5  Exch.  82l 
Short  V.  Stone,  8  Q.  B.  858,  was  also  such  an 
action.    In  this   case  the  defendant  had  not 
only  broken  the  engagement,  but  had  actually 
married  another  person.     Plane/ie  ▼.  Cotimrn, 
8  Bing.  14,  was  not  an  action  for  breach  of 
contract,  but  to  recover  on  the  theory  of  a  re- 
scission.   In    Danube  d  B,  8,  R.  <fi  JT.   Bar- 
bour Co.  V.  Xenos,  18    C.  B.   N.  8.  885,  the 
action  was  not  brought  until  after  the  time  for 
performance     bad   arrived.    The   defeodast 
never  retracted  his  premature  refusal.    There- 
fore, all  the  court  was  railed  upon  to  decide  is 
that  case  was  that  when  the  day  for  fulfllmoit 
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of  the  agreement  was  reached  the  unwitbdrawn 
refusal  was  a  waiver  of  tender  of  performance 
by  the  plaintiff,  and  enabled  it  to  sue  for  breach 
of  contract,  the  same  as  though  such  tender 
bad  then  been  made  and  refused.  There  was 
no  occasion  for  alluding  in  this  case  to  the 
doctrine  laid  down  in  the  Hoclnter  Case.  In 
Avery  v.  Batoden,  5  El.  &  Bl.  714,  and  Reid  y. 
BoBkins,  5  El.  &  Bl.  729,  the  court  held  that 
the  plaintiff  could  not  recover,  because  he  had 
declined  to  treat  the  premature  refusal  of  the 
other  party  as  a  breach.  The  same  result  was 
reached  in  these  cases  that  would  have  been 
reached  if  the  doctrine  we  believe  to  be  sound 
had  been  applied.  In  Roper  v  Johnson,  L.  R. 
8  C.  P.  167,  and  Broion  v.  MuUer,  L.  R.  7 
Ezch.  319,  we  observe  the  practical  working  of 
the  rule  promulgated  by  the  Hochster  Case, 
Having  violated  legal  principles  once,  in  decid- 
ing that  case,  the  courts  were  forced  to  violate 
them  a  second  time,  in  laying  down  the  rule 
relating  to  the  measure  of  damage?  in  such 
cases.  Instead  of  fixing  the  value  at  the  time 
of  the  premature  breach  as  the  element  to  be 
considered,  the  court  held  that  the  value  at 
the  time  for  performance,  as  fixed  by  the  agree- 
ment, must  be  considered.  In  Roper  v.  ^ohn- 
9on  the  court,  after  speakinglof  the  doctrine  of 
the  Hoehster  Case  as  a  novel  doctrine,  says: 
"The  difficulty  which  presents  itself  here  is 
introduced  by  the  comparatively  recent  case 
of  Hochster  v.  De  La  Tour,  the  first  case  which 
decided  that  in  the  case  of  an  executory  con- 
tract the  refusal  of  one  party  to  perform  the 
contract  would  justify  the  other  in  at  once 
treating  such  refusal  as  a  breach  and  suing  for 
damages.  That  case  has  been  distinctly  rec- 
ognized on  many  subsequent  occasions,  and 
we  must  now  assutne  it  to  be  law.  It  has  un- 
doubtedly introduced  a  difficulty  in  the  assess- 
ment of  damages  in  similar  cases."  Judge 
Keating,  after  referring  to  the  rule  the  court 
would  adopt  in  that  case  as  to  the  proper 
measure  of  damages,  said:  "I  think  it  is  the 
better  and  the  safer  rule,  tl  o  igh  I  am  free  to 
confess  that  the  matter  is  by  no  means  devested 
of  dirtlculty, — a  difficulty  occasioned  by  the 
novel  doctrine  introduced  by  the  case  of  ffoch- 
tier  V.  Be  La  Tour,**  It  must  be  admitted  that 
the  caseof  Fords. Tiler, 6  Barn.&  C.325, strong- 
ly supports  the  djerision  in  the  Hoehster  Case. 
In  this  country  there  appears,  from  a  super- 
ficial view  of  the  decisions,  to  be  a  great  mass 
of  authority  in  favor  of  the  English  doctrine. 
But  a  review  of  adjudications  on  this  side  of 
the  water  will  reveal  the  fact  that  there  is  very 
little  in  the  way  of  express  authority  in  America 
upholding  the  English  rule.  The  case  of  Burtis 
▼.  Thompson,  42  N.  Y.  246,  1  Am.  Rep.  516. 
may  be  dismissed  with  the  observation  that  it 
vras  an  action  for  breach  of  promise  to  marry. 
In  Boieard  v.  Balp,  61  N.  Y.  362,  19  Am.  Rep. 
^5,  there  is  a  dictum  by  Commissioner  Dwight 
that  the  doctrine  in  the  IlocJister  Casein  sound. 
But  the  facts  did  not  call  for  any  decision  on  this 
point,  as  the  defendant  had  refused  to  allow 
the  plaintiff  to  enter  upon  the  performance  of 
her  contract  of  service  after  the  time  for  per- 
formance had  arrived.  The  other  members  of 
the  court  expressly  refused  to  state  their  views 
whether  the  English  rule  ro'uld  be  sustHined  on 
principle.  See  page  378.  19  Am.  Rep.  293. 
In  Bunge  v.  Koop,  48  N.  Y.  225,  8  Am.  Rep. 
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546,  all  the  court  decided  was  that  a  premature 
refusal,  un retracted,  constitutes  a  waisrer  of 
tender  of  performance,  when  the  time  to  ful- 
fil the  contract  arrives,  and  that  thereafter  the 
plaintiff  may  sue  for  breach  without  showing 
an  offer  to  perform.  In  Freer  v.  Denton,  61  Is. 
Y.  496,  and  Shaw  v.  Republic  L.  Ins.  Co.  69  N. 
Y.  293.  the  court  expressly  refuses  to  determine 
whether  the  English  rule  should  be  followed. 
In  Ferris  v.  Spooner,  102  N.  Y.  10,  the  defend- 
ant had  broken  his  contract  after  he  bad  entered 
upon  the  performance  thereof.  The  court 
said:  *'When  therefore,  he  repudiated  the 
further  performance  of  the  contract,  the  plain- 
tiff was  discharged  from  all  obligation  to  either 
and  set  at  liberty  to  enforce  his  securities  for 
the  money  already  advanced.  ...  A  pre- 
vious demand  of  payment  was  not  essential  to 
a  cause  of  action."  In  Windmuller  v.  Pope, 
107  N.  Y.  674.  the  court  appears  to  have  rec- 
ognized the  English  rule,  but  the  case  does  not 
show  whether  the  suit  was  brought  before  or 
after  the  day  for  performance  bad  arrived. 
Moreover,  the  time  for  the  vendors  to  com- 
mence delivery  by  shipment  of  the  property 
agreed  to  be  sold  had  arrived  at  the  time  the 
venders  had  declared  their  purpose  not  to  ac- 
cept the  propertv  under  the  contract.  The 
vendors  appeared  to  have  had  an  option  to  de- 
liver at  any  time  between  certain  dates.  When 
the  vendees  repudiated  the  agreement,  the  time 
when  the  vendors  might  have  insisted  upon  de- 
livery had  arrived,  although  they  could,  at 
their  option,  have  made  delivery  at  a  later 
date.  The  vendors  having  a  right  to  begin 
performance  at  the  time  the"  vendees  re- 
fused to  received  the  property,  the  former 
might,  of  course,  treat  the  repudiation  as  a 
breach.  It  was  not  a  premature  repudiation  of 
the  contract,  but  one  which  occurred  after  the 
time  had  arrived  when  the  vendees  had  a  right 
to  insist  on  performance  thereof.  All  that  the 
court  held  in  Crist  v.  Armour,  84  Barb.  378, 
was  that  a  premature  refusal,  unwitbdrawn 
at  the  time  for  performance,  was  a  waiver  of 
an  offer  of  performance  at  that  time.  In  Don- 
ovan V.  Sheridan,  4  Misc.  438.  it  appeared  that 
the  point  that  a  premature  repudiation  was  not 
a  breach  was  not  made  at  the  trial,  and  the 
court  declared  that  therefore  it  would  not  be 
considered.  But  the  court  did  utter  a  dictum 
in  favor  of  the  English  rule.  However,  it  was 
based  on  New  York  decisions  which  had  not 
at  that  time,  at  least,  settled  the  law  in  that 
state  in  favor  of  such  rule.  In  Gray  v. 
Oreen,  9  Hun.  334,  the  court  said:  "The  ef- 
fect of  a  mere  refusal  has  been  stated  to  be, 
that  if  before  the  time  arrives  at  which  a  party 
is  bound  to  perform  a  contract,  he  expresses 
an  intention  to  break  it,  this  of  itself  does  not 
amount  to  a  breach  thereof,  but  if  such  ex- 
pression of  intention  remain  un  retracted  when 
the  time  arrives  for  the  other  party  to  perform 
his  part  of  the  contract,  this  fact  will  dispense 
with  such  performance."  In  Crabtree  v.  Mes- 
wr smith,  19  Iowa,  179,  the  defendant  broke 
the  contract  of  sale  after  the  time  for  perform- 
ance had  arrived,  by  returning  the  property 
after  possession  thereof  had  been  delivered  to 
him.  While  the  English  rule  is  referred  to,  it 
is  obvious  that  no  question  of  premature  breach 
was  involved.  In  IJolloway  v.  Oriffiih,  32 
Iowa,  409,  7  Am.  Rep.  208,  the  action  was  for 
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breach  of  promise  to  marry,  and  the  case  there- 
fore belongs  to  the  class  of  cases  in  which  a 
premature  refusal  operates  as  a  breach  of  the 
implied  agreement  to  continue  betrothed  until 
married.  In  John  A,  RoebUng's  Soru^  Co.  v. 
Lock  Stitch  Fence  Co.  180  111.  660,  the  defend- 
ant refused  to  perform  after  it  had  entered 
upon  the  performance  of  the  agreement.  In 
Kadish  ▼.  Young,  108  111.  170,  48  Am.  Rep. 
548,  the  court  held  that  the  premature  refusal 
to  perform  was  not  a  breach,  because  the  oth^r 
party  to  the  contract  had  not  elected  to  treat  it 
as  a  breach.  The  same  result  would  have  been 
reached  in  that  case  if  the  English  doctrine 
had  not  been  applied.  In  Fox  v.  Kitton,  19 
111.  519,  all  the  court  decided  was  that  the  in- 
nocent party  may  treat  a  premature  repudia- 
tion as  an  offer  to  rescind  the  agreement.  In 
Chamber  of  Commerce  of  Chicago  v.  Sollitt,  43 
111.  528,  it  appeared  that,  while  the  defendant 
announced  his  inability  to  perform  before  ihe 
time  for  performance  arrived,  yet  he  did  not 
withdraw  such  refusal  to  carry  out  the  agree- 
ment before  such  time,  and  the  suit  was  not 
brought  until  the  period  for  fulfilment  of  the 
agreement  bad  come  and  passed.  In  FoUant- 
bee  V.  Adame,  86  III.  14,  the  parties  to  the  con- 
tract, after  one  of  them  (the  plaintiff)  bad  noti- 
fied the  other  (the  defendant)  that  he  could  not 
perform,  adjusted  the  matter,  and  on  liis  ad- 
justment it  was  agreed  that  plaintiff  owed  de 
feodant  a  certain  sum.  Thereafter,  plaintiff 
having  sued  defendant  for  failure  to  perform 
the  contract,  this  settlement  was  pleaded  an  a 
defense.  Of  course,  it  was  held  that  it  consti- 
tuted a  perfect  defense  to  the  action.  The 
contract  was,  by  the  act  of  the  party,  extin- 
guished before  the  time  for  performance  ar- 
rived. How  could  there  thereafter  be  any  lia- 
bility thereunder?  The  court  was  not  called 
upon  to  decide  whether  the  plaintiff,  by  his 
premature  refusal,  had  broken  the  agreement. 
The  principle  on  which  the  decision  resrs  is 
that  the  parties  to  a  contract  may,  even  before 
performance  is  due,  extinguish  it.  The  scope 
of  the  decision  is  disclosed  in  the  last  sentence 
of  the  opinion,  '*  We  are  satisfied,  after  a  care- 
ful consideration  of  the  whole  record,  that  the 
court  decided  right  in  holding  the  contract  re- 
scinded." In  Lake  Shore  <fc  M.  S.  R,  Co.  v. 
Richards,  152  111.  59,  30  L.  R.  A-  83,  the 
breach  consisted  of  acts  in  contravention  of 
the  terms  of  the  contract  after  the  time  for 
performance  had  arrived.  The  court,  indeed, 
indorses  the  English  doctrine,  but  what  was 
said  on  the  subject  was  puie  dictum.  In  Zi/ck 
▼.  McClure,  98  Pa.  541,  the  court  held  that  a 
premature  repudiation  did  not  constitute  a 
breach,  as  the  innocent  party  did  not  elect  to 
so  regard  it.  The  result  in  this  case  would 
have  been  the  same  if  the  English  rule  had  not 
been  adopted.  In  Heard  v.  Bowers,  23  Pick. 
455,  the  court  intimated  that,  if  a  party  volun 
tarily  puts  it  out  of  his  power  to  perform  a 
contract  before  the  day  of  performance  ar 
rives,  he  by  that  act  breaks  the  agreement. 
Bee  pace  460.  In  Dinnley  v.  Oler,  11  Fed. 
Rep.  372,  the  court  applied  the  E' erlish  doc- 
trine: and  when  this  case  was  decided  on  ap- 
peal in  the  Federal  Supreme  Court  (117  U.  8. 
490,  29  L.  ed.  984),  that  court  intimated  that 
it  considered  the  English  doctrine  as  sound, 
but  the  decision  below  was  reversed  on  the 

88  L.  R.  A. 


ground  that,  even  assuming  that  doctrine  to  be 
preferable,  the  facta  did  not  bring  the  case 
within  it,  for  the  reason  that  no  distinct  re- 
pudiation of  the  agreement  before  the  time  for 
performance  had  been  shown.     In  the  case  of 
United  States  v.  Smooth  82  U.  S.  15  Wall.  36. 
21  L.  ed.  107,  the  court,  while  leaning  very 
decidedly  towards  the  English  rule,  held  that 
the  case  was  not  brought  within  its  scope,  for 
the  same  reasons  which  govern  the  decision  io 
that  court  in  Dingley  v.  OUr.     In  Dugan  v. 
Anderson,  36  Md.  567,  11  Am.  Rep.  509,  the 
court,  while  not  called  upon  to  settle  the  ques- 
tion, indicated  that,  on  the  score  of  conven- 
ience, it  n)igbt,  when  called  upon  to  setile  the 
point,   adopt  the  English   rule.     But,  as  we 
have  already  seen,  it  is  indefensible  to  rest  the 
English  doctrine  upon   the  mere  irround  of 
convenience,  and  in  this  case  it  appeared  that 
the  contract  was  broken  while  it  was  being 
performed.     In  flosmer  v.  Wilson,  7  Mich.  294, 
74  Am.  Dec.  716,  the  action  was  broutrbt  to 
recover  the  value  of  labor  expended  on  ma- 
terials out  of  which  an  engine  was  to  be  con- 
structed by  plaintiff  in  error  for  defendant  ia 
error.     The  defendant  in  error  had  repudiated 
the  contract  while  plaintiff  in  error  was  per- 
forming it.    Of  course,  this  was  a  breach  of  the 
agreement.     No  question  of  premature  repu- 
diation was  involved.     In  Piatt  v.  Brand,  2fi 
Mich.  175,  it  would  seem  that  the  plaintiff, 
against  whom  the  defendants  sought  to  setup, 
by  way  of  recoupment,  a  claim  for  damages 
for  a  breach  of  contract  to  furnish  glass,  had 
broken  the  contract  after  performance  thereof 
bad  been  entered  upon,  although  at  a  lime  an- 
terior to  the  time  when  delivery  of  the  instal- 
ment which  he  refused  to  deliver  was  due.    Io 
Wolf  V.  Marsh,  54  Cal.  228.  it  appeared  that 
the  written  instrument  sued  upon  was  given 
on  condition  that  it  was  not  to  be  enforced  Un- 
til a  certain  mine  should  yield  a  profit  to  the 
defendant,  and  that,  if  it  should  not  yield  a 
profit  to  him,  the  instrument  was  to  be  void. 
The  defendant  sold  the  mine,  and  the  court 
held  that  the  instrument  at  once  became  en- 
forceable.   By  the  act  of  sale  the  defend nnt 
bad  put  it  out  of  his  power  to  make  the  mioe 
yield  a  profit  to  him,  and  the  court  therefore 
Very  properly  held  that  the  instrument  could 
be  enforced  without  waiting  future  develop- 
ments.    In  SvUiran  v.  McMillan,  26  Fla.  5-13, 
the  refusal  to  go  on  with  the  contract  was 
made  after  performance  thereof  had  been  en- 
tered upon.     Therefore  no  question  of  prema- 
ture refusal  was  involved.     The  court  did  not 
adopt  the  English  doctrine.    On  Jhe  contrary, 
it  stated  that  the  case  did  not  call  for  adecisioo 
on  that  point.     The  court  said:  '*The  case  st 
bar  does  not,  however,  call  for  an  expression 
of  opinion  as  between  the  doctrine  of  Hoch^ter 
V.  De  La  Tour  and  that  of  Daniels  v   Nnrtfln. 
It  rests  upon  another  and  unquesttonahle  doc- 
trine.    The  time  for  pcrform/uce  was  on  wbeo 
the  breach  complained    of    was    conimitted. 
The  contract  was  entire  and  not  severable  ia 
its  character,  and  had  been  performed  in  part 
at  least,  and  upon  a  breach  of  the  entire  con- 
tract, it  being  committed  by  defendant  while 
the  plaintiff  was  readj  and  willing  to  perform, 
the  latter  became  entitled  to  recover  in  one  ac- 
tion the  same  damages  as  if  he  had  fullv  per- 
formed his  contract."    In  Maltbg  v.  iisen- 
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hauer,  17  Kan.  80?.  Justice  Brewer  said:  "To 
what  extent  a  contract  may  be  held  to  be 
broken  before  the  time  of  performance  arrives 
may  noL  be  entirely  settled.  There  are  au- 
thorities which  say  that,  if,  before  the  time  of 
performing  the  contract  arrives,  the  promisor 
expressly  renounces  the  contract,  the  promisee 
ma^  treat  this  as  a  breach  and  may  at  once 
maintain  an  action  in  respect  thereof.  .  .  . 
Several  of  these  cases  were  for  breaches  of 
contracts  to  marry,  and  the  courts  in  many  ex- 
press themselves  qualifiedly,  and  as  doubtful 
whether  the  proposition  was  correct  as  appli- 
cable generally  to  all  classes  of  contracts.  But 
be  the  proposition  ever  so  sound  we  think  it  is 
not  applicable  here."  In  Grau  ▼.  MeVieker, 
8  Bias.  13,  it  was  squarely  decided  that  the 
premature  repudiation  of  an  agreement  is  a 
present  breach  thereof.  The  decision  in  this 
case  is  founded  entirely  upon  Hochster  v.  De 
La  Tour.  In  ^ePherson  v.  Walker,  40  111.  871, 
all  the  court  decided  was  that  a  refusal  to 
perform,  not  withdrawn  before  the  time  of 
performance,  operates  as  a  waiver  of  an  offer 
to  fulfil  the  agreement  at  the  time  stipulated 
therein.  The  court,  so  far  from  adoptinsr  the 
EnsHsh  doctrine,  laid  down  the  very  rule  we 
hold  to  be  proper  in  cases  of  this  kind:  *'The 
rule  is,  if  one  bound  to  perform  a  future  act, 
before  the  time  for  doing  it  declares  his  inten- 
tion not  to  do  it,  this  of  itself  is  no  breach  of 
the  contract;  but,  if  his  declaration  be  not  with- 
drawn when  the  time  arrives  for  the  act  to  be 
done,  it  constitutes  a  sufficient  excuse  for  the 
default  of  the  other  party."  In  Davis  v. 
Grand  Rapids  Sdtool  Furniture  Co.  41  W.  Va. 
717,  the  court  follows  the  English  doctrine, 
but  the  question  was  not  discussed.  The  lead- 
ioc  decision  opposed  to  the  Hochiter  Case  is 
Damelsv.  Newton,  114  Mass.  580.  19  Am.  Rep. 
3S4.  Nor  does  it  stand  alone.  It  has  been  fol- 
lowed in  O^irstens  v.  MeDonnld,  38  Neb.  858. 
and  Clark  v.  National  Benefit  &  G,  Go.  67 
Fed.  Rep.  222.  See  Kelly  v.  Gliter,  118  N. 
C.  442. 

That  the  English  courts  are  not  disposed  to 
give  the  rule  m  the  Hochster  Case  very  wide 
scope  appears  to  be  shown  by  the  fact  that 
nothing  short  of  the  most  positive  repuHiaiion 
of  an  agreement  will  suffice  to  give  the  inno- 
cent party,  at  his  option,  a  cause  of  action 
when  the  repudiation  is  premature.  See  Mer- 
sey SUtl  d  I.  Co.  V.  N>iylor,  h.  R.  9  Q  B.  Div. 
648;  Avery  v.  Boicden,  5  El.  &  Bl.  714;  Reid  v. 
Uoskins.  6  El.  &  Bl.  953:  Johnstone  v.  Milling, 
L.  R.  16  Q.  B.  Div.  4ti0. 

Nothing  decided  by  this  court  in  Davis  v. 
Bronson,  2  N.  D.  800,  16  L.  R.  A.  655.  con- 
flicts with  our  ruling  in  this  case.  There  the 
plaintiffs  and  defendants  had  made  a  contract 
for  the  construction  of  a  creamery.  All  that 
was  held  in  that  case  was  that  plaintiUs  could 
not,  in  the  face  of  a  refusal  to  accept,  construct 
the  creamery,  and  then  sue  the  defendant  for 
the  contract  price.  Their  remedy  was  to  sue 
for  damages  for  breach  of  the  contract.  Wben 
one  has  contracted  to  erect  for  another  a  build- 
ing, and  the  latter,  when  the  time  for  com- 
meocine  construction  thereof  arrives,  refuses 
to  permit  the  builder  to  enter  upon  his  prem- 
ises for  the  purpose  of  carrying  out  his  con- 
tract, it  is  obvious  that  the  owner  of  the  land 
has  prevented  the  performt  ace  of  the  contract 
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by  the  builder,  and  has  therefore  been  guilty  of 
a  breach  thereof.  Indeed  there  is  eminent  au 
thority  that  notice  that  one  will  not  stand  by  an 
agreement,  though  given  before  performance 
by  him  is  due,  is  a  present  breach  of  the  agree- 
ment, if  at  the  time  it  is  given  the  time  for  the 
other  party  to  enter  upon  performance  has  ar- 
rived. Danfurth  v.  Walker,  37  Vt.  244:  Hinck- 
ley V.  Pittsburgh  Bessemer  Steel  Co.  121  U.  S. 
264,  80  L.  ed.  967;  Hosmer  v.  Wthon,  7  Mich. 
804,  74  Am.  Dec.  716;  Sullimn  v.  McMillan, 
26  Fla..  548;  Dillon  v.  Anderson,  48  N.  Y. 
282;  Lamo»eatLX  v.  Rolfe,  36  N.  H.  88;  Parker 
V.  Russell,  188  Mass.  74. 

Whether  this  doctrine  is  sound  or  whether 
the  better  rtile  is  that  such  notice  is  merely  a 
waiver  of  performance,  irrevocable  in  char- 
acter, inevitably  involving  an  ultimate  breach, 
it  is  unnecessary  for  us  to  decide.  If  one  has 
agreed  to  manufacture  and  deliver  certain 
goods  at  a  specified  time,  and  the  other  party 
has  agreed  to  take  them,  it  is  evident  that  a  ni>- 
tice  to  manufacture  them  is  not  only  a  waiver 
of  the  manufacture  of  the  articles,  but  also  of 
the  tender  of  them,  in  fulfilment  of  the  agree- 
ment, and  the  waiver  is  irrevocable.  To  advise 
a  manufacturer  that  he  need  not  manufacture, 
because  the  purchaser  will  not  accept  is  irrev- 
ocably to  waive  tender  on  the  day  for  deliv- 
ery, forbecannotdelivergoodsof  his  own  man- 
ufacture without  producing  them.  But,  while 
a  future  breach  is  certain,  can  it  logically  be 
said  that  it  has  already  taken  place?  Is  it  sound 
to  declare,  as  some  of  the  decisions  do,  that 
in  such  a  case  the  petformance  by  the  manu- 
facturer has  been  prevented?  See  Govt  v. 
AmbergoU,  N.  &  B,  &  E.  Junction  R  Go,  17 
Q.  B.  127.  But  we  express  no  opinion  on  this 
point,  as  it  is  not  involved.  What  we  do  de- 
cide Is  that  the  letter  of  September  18,  al- 
though embodying  a  positive  refusal  to  per- 
form, did  not  place  it  in  the  power  of  the 
plaintiff  to  treat  the  contract  as  broken,  as- 
suming that  September  30th  was  the  day  fixed 
for  performance.  But  it  is  undisputed  that 
under  the  contract  the  plaintiff  might,  at  his 
option,  have  delivered  the  flax  at  any  time  dur- 
ing the  month  of  September.  When  he  re- 
ceived the  second  letter  from  the  defendants  (t. 
e.  the  one  dated  September  18).  it  was  in  his 
power  at  that  time  to  exercise  his  option  to  call 
for  the  performance  of  the  agreement.  The 
refusal  of  the  defendants  to  perform  was  a 
standing  waiver  of  tender  of  performance  by 
the  plaintiff,  so  long  as  such  refusal  was  not 
withdrawn,  and  there  is  no  pretense  that  it  was 
ever  retracted.  For  the  purpose  of  establish- 
ing a  party's  liability  for  breagh  of  contract, 
his  refusal  to  perform,  made  at  the  time  for  per- 
formance or  made  before  and  not  withdrawn  at 
that  time,  is  equivalent  to  a  then  offer  to  per- 
form by  the  other  party,  followed  by  a  refusal 
by  the  party  who  so  refuses  before  an  offer  is 
made.  This  is  elementary  law,  and  the  prin- 
ciple is  embodied  in  our  Code.  Rev.  Codes, 
^^  3774,  3820,  subd.  3.  and  ^  3823.  Had  plain- 
tiff been  absolutely  entitled  to  performance  on 
the  day  he  received  defendant's  second  refusal 
to  perform,  he  could,  without  tender  of  notice, 
have  treated  the  contract  as  then  broken. 
Does  the  fact  that  he  bad  only  an  option  to 
call  for  fulfilment  of  the  agreement  affect  his 
right?    We  think  not.  so  far  as  tender  is  con- 
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cerned.  All  that  was  necessary  to  entitle  him 
to  insist  on  performance  on  any  day  prior  to 
h^eptember  30  was  notice  to  the  defendants  to 
that  effect,  and  an  offer  to  perform.  But  the 
unwithdrawn  refusal  to  recognize  theconlract 
constituted  a  waiver  of  tender  of  performance. 
Whether  it  constituted  a  waiver  of  notice  that 
the  plaintiff  then  elected  to  exercise  his  option 
to  make  an  earlier  delivery  of  the  flax  Is  an- 
other question.  It  is  not  claimed  that  the 
plaintiff  in  any  manner  brought  to  defendant's 
notice  his  purpose  to  exercise  his  option  to  call 
for  performance  before  September  30.  To  al 
low  him  to  wait  and  watch  the  fluctuations  of 
the  market,  and  then,  after  the  last  day  for  de- 
liverv  had  passed,  claim  that  he  had  secretly 
decided  to  insist  upon  performance  at  a  par- 
ticular time  prior  thereto,  or  on  the  last  day 
itself,  according  as  his  interests  would  be 
best  subserved,  would  be  a  dangerous  doctrine, 
and  one  that  there  is  no  necessity  for  adopting, 
seeing  that  it  was  easy  for  him  to  manifest  his 
election  in  a  way  that  would  make  it  irrevoca- 
ble, and  bring  it  to  theknowledge  of  the  defend- 
ants. He  should  not  be  afforded  the  opportu- 
nity of  playing  fast  and  loose  with  the  rights 
of  the  other  party,  but  should  be  required  to 
dcc]:ire  his  purpose,  or  be  held,  in  the  absence 
of  notice  to  the  contrary,  to  have  elected  to 
wait  until  the  last  day  for  performance.  Un- 
less this  rule  is  adopted,  the  vendor,  who  has 
an  option  to  deliver  at  any  time  within  six 
months,  and  who  is  notified  by  the  other  party 
immediately  after  the  contract  Is  made  that 
such  other  party  will  nbt  stand  by  the  a«?ree- 
ment,  could  remain  quiet  during  this  entire 
period,  and  then  select  such  a  day  as  the  day 
when  he  had  elected  to  call  for  performance, 
and  therefore  as  the  day  of  breach,  as  would 
give  him  the  largest  amount  of  damages.  We 
hold,  therefore,  that  the  plaintiff  could  not 
claim  that  he  decided  to  exercise  his  opportu- 
nity to  tender  the  property  before  the  last  dav 
of  performance, — i.  e.  September  80.  Indeed, 
he  does  not  pretend  that  he  is  entitled  to  re- 
cover damages  on  a  theory  of  a  breach  of  the 
contract  at  any  time  between  September  13 
and  {September* 80.  Proceeding  on  a  hypoth 
esis  which  to  us  is  inexplicable  under  the  cir- 
cumstances, he  seeks  to  bold  defendants  re- 
sponsible for  the  difference  between  the  con- 
tract price  and  the  price  be  realized  on  the 
sale  of  the  5,000  bushels  of  fiax  in  Dulutb 
on  the  9th  of  September.  That  he  cannot 
bind  defendants  for  the  purpose  of  fixing  the 
damages  they  must  pay  by  the  sale  in  Duluth 
is  obvious  for  two  reasons:  First.  It  was  not 
made  in  the  qpode  pointed  out  in  the  statute. 
The  statute,  recognizing  a  settled  rule  of  the 
common  law,  permits  the  vendor  in  an  execu- 
tory contract  of  sale,  th&'tille  not  having  passed 
to  the  vendee,  to  treat  the  property  as  the 
property  of  the  vendee,  for  the  sole  purpose  of 
iSxing  the  measure  of  damages,  and  then  pro- 
ceed to  sell  it  on  the  theory  of  the  foreclosure 
of  a  vendor's  lien  for  the  purchase  price.  The 
property  is  to  be  sold  in  the  manner  poinded 
out  by  the  statute  for  the  sale  of  pledged 
property.  The  vendee  is  made  liable  for  the 
deficiency,  if  any.  Kev.  Codes,  g§  4838, 4938. 
But  the  sale  in  Duluth  was  not  made  in  con-, 
forniity  with  the  provisions  of  the  statute  re- 
lating to  the  sale  of  pledged  property.     No 
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notice  of  the  time  and  place  of  sale  w^as  given 
to  the  defendants  as  required  by  §  4760.  Ke^. 
Codes,  nor  was  the  sale  at  public  auction,  upon 
the  notice  to  the  public  usual  at  the  place  of 
sale  in  respect  to  auction  sales  of  similar  prop- 
erty, as  required  by  §  4768,  Kev.  Codes.  An- 
other  conclusive  answer  to  the  position  taken 
by  plaintiff  that  he  could  bind  the  defecdanis 
by  the  price  realized  on  the  sale  in  Duluth.  is 
that  the  contract  had  not  then  been  broken. 
It  is  only  after  breach  that  the  statute  permits 
the  vendor  to  proceed  to  sell  as  in  case  of  a 
pledge,  for  the  purpose  of  fixing  the  vendee's 
liability  for  the  deficiemy.  Rev.  Codes, 
§  4988. 

It  is  urged  that  by  selling  the  5,000  bushels 
of  fiax  in  Duluth,  with  a  view  of  fixing  the 
defendants'  damages,  the  plaintiff  chose  his 
remedy,  and  hence  cannot  pursue  any  other 
remedy  for  damages.  We  are  unable  to  dis- 
cover that  any  question  of  remedy  is  here  in- 
volved. If  the  vendee  breaks  his  contract,  the 
vendor  may  recover  damages  accordiof  to  the 
rule  laid  down  in  subdiv.  2  of  i^  4988  and 
§  5009.  Rev.  Codes,  unless  he  has  in  fact  pro- 
ceeded under  §  4833,  and  actually  fixed  the 
damages  thereunder.  It  is  only  when  the 
property  has  been  resold  in  the  manner  pre- 
scribed by  ^  4'i83  that  the  deficiency  fixes  the 
measure  of  damages.  If  the  property  has  not 
in  fact  been  resold  under  that  section,  then 
subdiv.  2  of  §  4988  and  §  5009  point  out  the 
true  measure  of  damages.  The  right  to  hold 
the  vendor  responsible  for  damages  on  this  the- 
ory is  not  cut  off  12 1) less  the  property  has  in 
fact  been  "resold  in  the  manner  prescribed  by 
§  4883."  A  mere  attempt  to  proceed  thereun- 
der will  not  bar  the  right  to  damages  accord- 
ing to  subdiv.  2of  $^  4988  and  §  5009.  Nothing 
short  of  an  actual  sale  in  the  manner  pre- 
scribed by  §  4833  will  have  such  effect.  Coun- 
sel first  contends  that  damages  cannot  be  re- 
covered on  the  theory  of  a  sale  to  foreclose  a 
vendor's  lien,  because  the  vendor  failed  to  sell 
in  the  manner  prescribed  by  §  4S33;  and  yet, 
una  et  eadem  flatu,  they  insist  that  plaintiff 
should  not  be  allowed  damages  under  the  ctber 
subdivision  of  §  4988, — a  claim  utterly  untena- 
ble if  this  fact  be  true.  They  would  make  an 
abortive  attempt  to  proceed  under  §  4883  fatal 
to  the  recovery  of  apy  damages  wliatever.  al- 
though the  vendee  has  not  thereby  suffered 
any  injury  whatsoever.  We  cannot  assent  to 
a  position  so  repugnant  to  the  explicit  lansu^.^e 
of  the  statute,  and  so  contrary  to  natural  jus- 
tice. 

Having  reached  the  conclusion  that  the  con- 
tract was  not  broken  by  defendants  before  Sep- 
tember 80.  ibis  was  the  day  for  performance, 
as  the  plaintiff  has  not  elected  to  make  deliv- 
ery before  that  time.  All  that  was  necessary 
to  put  the  defendants  in  default  was  a  tender  of 
performance,  followed  by  their  refusal.  But 
an  offer  by  plaintiff  on  the  80th  of  September 
was  waived  by  their  unretracted  repudiation  of 
the  contract.  He  is  deemed  to  have  made  it. 
and  to  have  been  met  by  a  refusal.  TLis  con- 
stitutes a  breach  as  of  that  day.  If,  then, 
there  was  any  evidence  tending  to  support  the 
verdict  as  to  the  amount  of  damages,  the  ver- 
dict must  be  sustained,  although  directed  bytfae 
court.  The  fact  of  liability  is  conclusively  es- 
tablished. Thedefendants  having  requested  the 
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court  to  direct  a  verdict  in  their  favor,  and 
the  court  having  instructed  the  jury  to  find  for 
the  plaint  iff,  on  his  motion,  the  defendants 
must  be  regarded  as  having  submitted  all  con- 
troverted facts  to  the  court  for  decision;  no  re- 
quest having  been  made  by  them,  after  their 
motion  for  a  directed  verdict  had  been  over- 
ruled, that  any  question  of  fact  be  submitted 
to  the  jury.  It  follows  that  if  there  is  any  evi- 
dence at  all  to  support  the  verdict,  in  point  of 
dHroa<res,  the  judgment  must  be  affirmed.  The 
defendants  by  their  motion  took  the  position 
that  there  was  no  question  of  fact  which  they 
desired  to  have  submitted  to  a  jury,  and  can- 
not complain  of  tbe  decision  of  any  question 
of  fact  on  which  the  evidence  is  conflicting 
T^bich  the  court  must  be  regarded  as  having 
made  by  instructing  the  jury  to  find  for  the 
plaintiil  After  a  party  has  moved  the  court 
that  the  jury  be  instructed  to  render  a  verdict 
in  bis  favor,  he  must,  if  the  court  denies  his 
motion,  specifically  request  that  there  be  sub 
mitted  to  tbe  jury  the  questions  of  f.ict  which 
he  desires  to  have  so  submitted.  Otherwise 
he  is  deemed  to  have  acquiesced  in  the  deci- 
sion of  such  questions  by  the  court,  and,  if 
the  court  directs  a  verdict  in  favor  of  the  other 
party,  on  his  motion,  tbe  defeated  litigant  is 
not  m  position,  in  case  of  his  failure  to  make 
such  requests,  to  claim  that  any  issue  upon 
-which  tbe  evidence  is  conflicting  should  have 
been  left  to  the  decision  of  the  jury.  2  Thorn  p. 
Trials,  §  2272;  Mayer  v.  Dean,  115  N.  Y.  556. 
6  L.  R  A.  540;  Provost  v.  McEncroe,  102  N. 
Y.  650;  WineheU  v.  Bids,  18  N.  Y.  558:  Colli- 
gan  v.  Scott,  58  N.  Y.  670;  Merwin  v.  Ma^ 
pone,  35  U.'  S.  App.  741,  17  C.  C.  A.  361,  70 
Fed.  Rep.  776:  BueteU  v.  Magone,  157  U.  S. 
154,  39  L.  £d.  654;  Chrvstie  v.  Foster,  26  U.  S. 
App.  67,9  0.  C.  A.  606,61  Fed.  Rep^551; 
Sutter  V.  Vanderveer,  122  N.  Y.  652.  It  fol- 
lows, as  we  have  already  said,  that,  if  there  is 
any  evidence  in  the  case  tending  to  prove  the 
amount  of  damaees  for  which  the  verdict  was 
directed,  the  defendants,  not  being  in  position 
to  complain  that  that  question  was  not  settled 
by  tbe  jury,  are  bound  by  the  finding  of  the 
trial  court,*just  as  they  would  have  been  bound 
had  the  verdict  been  voluntJirily  rendered  by 
the  jury.  On  the  9th  of  September,  plaintiff 
sold  5,000  bushels  of  flax,  through  brokers  in 
Duliitb,  and  realized  84  cents  a  bushel  from 
the  sale.  While  this  evidence  was  perhaps 
competent  to  prove  the  value  of  the  flax  on  the 
9th  of  September,  it  has  no  tendency  to  prove 
its  value  at  such  a  time  after  September  30  as 
would  have  sufilced  for  the  seller,  acting  with 


reasonable  diligence,  to  efTect  a  sale.  Rev. 
Codes,  g§  4988,  5009,  fix  the  measure  of  dam- 
ages  in  such  cases.    They  provide  as  follows: 

"Sec.  4988.  The  detriment  caused  by  the 
breach  of  a  buyer's  agreement  to  accept  and 
pay  for  personal  property,  the  title  to  which 
is  not  vested  in  him,  is  deemed  to  be:  (1)  If 
the  property  has  been  resold  pursuant  to 
§  4833  the  excess,  if  any.  of  the  amount  due 
from  the  buyer  under  tbe  contract,  over  the 
net  proceeds  of  tbe  resale;  or  (2)  if  the  prop- 
erty has  not  been  resold  in  the  manner  pre- 
scribed by  §  4833  the  excess,  if  any.  of  the 
amount  due  from  the  buyer  under  the  con- 
tract over  tbe  value  to  tbe  seller,  together  with 
the  excess,  if  any,  of  the  expenses  properly  in- 
curred in  carrying  the  property  to  market  over 
those  which  would  have  been  incurred  for  the 
carriage  thereof  if  tbe  buyer  had  accepted  it." 

"Sec.  5009.  In  estimating  damages  the  value 
of  property  to  a  seller  thereof  is  deemed  to  be 
the  price  which  he  could  have  obtained  there- 
for in  the  market  nearest  to  the  place  at  which 
it  should  have  been  accepted  by  the  buyer,  and 
at  such  time  after  the  breach  of  the  contract 
as  would  have  sufficed  with  reasonable  dili- 
gence for  the  seller  to  effect  a  res  de." 

In  this  case,  there  being  no  evidence  tending 
to  prove  the  value  of  the  property  at  Kelso  at 
such  time  after  September  30  as  would  have 
sufficed,  with  reasonable  diligence,  for  tbe 
plaintiff  to  effect  a  sale  thereof,  the  coutt  had 
no  basis,  even  on  the  theory  that  all  issues  of 
fact  were  submitted  to  it  for  decision,  for 
flnding  the  value  of  the  flax  at  that  time.  The 
state  of  tbe  evidence  was  such  that  tbe  plain- 
tiff, while  establishing  a  breach  of  the  con- 
tract, had  failed  to  show  any  actual  damages. 
On  the  evidence  as  it  stood,  tbe  most  tbe  plain- 
tiff could  have  recovered  was  nominal  dam- 
ages. 

For  the  error  of  the  court  in  directing  a  ver- 
dict for  the  plaintiff  on  the  theory  that  tbe 
price  realized  by  him  on  the  sale  of  tbe  flax  in 
Duluib  fixed  the  measure  of  his  damages, 
the  judgment  and  the  order  denying  a  motion 
for  a  new  trial  are  reversed,  and  a  new  trial  is 
ordered. 

Under  the  facts  of  this  case,  the  proper 
measure  of  damages  is  the  difference  between 
tbe  price  agreed  to  be  paid  for  the  fiax  and  its 
market  value  at  Kelso,  at  such  time  after  Sep- 
tember 80  as  would  have  sufficed,  with  rea- 
sonable diligence,  for  the  plaintiff  to  effect  a 
sale  thereof,  and  the  excels  of  expense,  if 
any,  mentioned  in  §  49(^8,  Rev.  Codes.  See 
Rev.  Codes,  §  5009 
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1.   A  person  ia"  not  "able  to  read  the 
Constitution  of  this  state*'  within  tbe  mean- 


ing  of  Const,  art.  6,  S9,  unless  he  can  read  it  in 
tbe  English  lanffuafte  instead  of  a  translation. 

2*  A  copy  of  an  instrument  ts  a  reproduc- 
tion or  imitation  of  it,  and  a  translation  is  not  a 
copy. 

3.  Debates  of  the  Constitutional  con- 
vention* altbouffh  tbey  may  for  some  pur- 
poses but  in  a  limited  degree,  be  consulted  in  In- 
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terpretlQfir  ft  doubtful  phrase  or  provision  of  tbe 
Oonstitutloo,  are  as  a  role  deemed  an  unsafe 
guide. 

4.   Jndielal  knowledflre  i«  taken  of  the 

fact  that  at  the  elections  In  several  years  per- 
sons who  oould  read  tbe  Constitution  of  tbe  state 
only  in  a  translation  were  allowed  to  vote. 

6*  The  qaestion»  *'What  Judgment 
should  be  rendered  in  this  aotlon?**  is  not 
a  proper  one  for  reservation  under  tbe  Wyomlnff 
statute  which  authorizes  questions,  not  cases,  to 
be  certified  to  the  supreme  court. 

(November  IS,  1897.) 

ftUESTI0N8  reserved  by  tbe  District  Court 
for  Carbon  County  for  tbe  opinion  of  the 
Supreme  Court  in  a  proceeding  to  contest  the 
ek'Ctiou  to  the  office  of  treasurer  of  Carbon 
County  on  the  ground  that  certain  votes  bad 
been  counted  for  defendant  wblch  were  cast 
by  unqualified  voters.  Ansioera  in  plaintiff'B 
favor. 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  C.  E.  Blydenburi^h  and  N.  £• 
Corthell»  for  plaintiff: 

It  is  a  solemn  act  to  declare  a  law  unconsii- 
tutional,  and  one  to  be  performed  only  with 
reluctance  and  hesitation. 

Cooley,  Const.  Lim.  192,  198;  Slaymaker  v. 
PhilUps  (Wyo.)  40  Pac.  972.  42  Pac.  1052. 

Tbe  legislative  interpretation  of  the  Consti- 
tution is  entitled  to  great  weight. 

Sutherland,  Stat.  Constr.  ttll;  Sktpmaker  v. 
Phillips  (Wyo.)  40  Pac.  972,  42  Pac.  1052; 
Cooley.  Const.  Lim.  81-85. 

■The  whole  instrument  is  to  be  examined. 
Each  clause  and  section  is  only  a  part  of  a 
complete  and  symmetrical  structure  intended 
to  establish  the  state  upon  a  sound  and  endur 
ing  basis  in  which  our  civil  rights  are  sup- 
ported by  carefully  guarded  political  privi- 
leges. 

Cooley.  Const.  Lim.  71;  1  Kent,  Com.  461; 
Sutherland.  Stat.  Constr.  241. 

The  Constitution  is  intended  to  be  a  prac- 
tical and  working  instrument. 

Almost  every  tongue  known  to  the  civilized 
world  is  spoken  here  by  persons  who  know  no 
other.  Is  it  to  be  supposed  that  the  members  of 
the  convention  intended  that  the  Constitution 
should  be  turned  into  these  multifarious  lan- 
guages and  authentic  copies  of  all  furnished 
to  the  registration  and  election  officers  in  each 
precinct? 

The  great  inconvenience,  if  not  the  impossi- 
bility, of  thus  carrying  out  tbe  construction 
contended    for  by  the  defendant,  is    a  well 
recognizt'd  and  useful  test  to  apply  in  deter- 
mining its  reasonableness  and  fitness. 

Sutberiand,  Stat.  Constr.  824:  1  Bl.  Com. 
60:  Taylor  v.  Taylor,  10  Minn.  107. 

Not  mere  general  ability  to  read  is  required, 
but  tbe  ability  to  read  a  particular  composi- 
tion. 

All  uncertainty  is  removed  by  this  language 
and  the  visible  test  is  set  before  the  very  eyef 
of  the  voters. 

Mahry  v.  State,  71  Miss.  716;  Sutberiand, 
Btat.  Constr.  825. 

In  Texas,  the  ability  to  "read  and  wrif  * 
^as  established  as  one  of  the  qualifications  for 
Jury  service. 
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This  was  held  to  mean  ability  to  read  in  the 
English  language. 

NoUn  V.  8taU,  9  Tex.  App.  423;  Q€utia  v. 
StaU,  12  Tex.  App.  839. 

The  publication  of  ft  translation  does  not  in- 
fringe the  copyright  either  of  the  original 
work  or  of  another  translation  of  it  into  Um 
same  language. 

Stows.  V.  Thomas,  2  Wall.  Jr.  547;  Cooley, 
Const.  Lim.  72. 

With  the  policv  of  tbe  educational  qualifica- 
tion we  have  notning  to  do. 

1  Burgess,  Political  Science  &  Const.  Law, 
42,45. 

Messrs,  F.  Chatterion  and  Vaji  Orsdel 
ft  Burdick,  for  defendant: 

Provisos  and  exceptions  to  general  dauset 
are  to  be  strictly  construed. 

Sutberiand,  Stat.  Constr.  p.  297.  g  223: 
United  States  v.  Dickson,  40  U.  S.  15  Pet.  141, 
10  L.  ed.  689;  Epps  v  Epps,  17  111.  App.  195 

Restrictions  upon  the  elective  franchise  are 
strictly  construed. 

Cooley,  Const.  Lira.  p.  486. 

When  an  inquiry  is  directed  to  ascertain  the 
purpose  sought  to  be  accomplished  by  a  par- 
ticular provision,  it  may  be  proper  to  examine 
tbe  proceedings  of  the  convention  which 
framed  the  instrument;  and  where  tbe  proceed- 
ings clearly  point  out  the  purpose  of  tbe  pro- 
vision, the  aia  will  be  valuable  and  satisfactory. 

Cooley,  Const.  Lim.  80. 

If  tbe  statute  of  the  state,  as  contended  for  by 
counsel  for  plaintiff,  in  express  terms  provided 
that  there  should  be  no  proof  except  an  actual 
reading  of  the  Constitution  in  tbe  English 
language  in  tbe  presence  of  the  registry  agents, 
this  would  be  to  add  to  the  Constitution  quali- 
ficHtions  of  the  right  of  suffrage  not,contained 
in  thaL  instrument. 

Cooley,  Const.  Lim.  pp.  78,  79,  and  note, 
p.  758. 

Potter,  J.,  delivered  the  opinion  of  the 
court: 

Tbe  plaintiff  brougbt  this  action  in  the  dis- 
trict court  to  contest  the  election  of  defendant 
to  the  office  of  county  treasurer  of  Carbon 
county.  The  plaintiff  and  defendant  were 
opposmg  candidates  for  that  office  at  the  elec- 
tion held  on  the  8d  day  of  November,  1806. 
According  to  the  abstract  of  votes  made  by  the 
county  board  of  canvassers,  the  defendant  was 
credited  with  1,189  votes,  and  tbe  plaintiff 
with  1,162  votes,  and  a  certificate  of  election 
was  issued  to  the  defendant  The  case  was 
submitted  to  the  district  court  upon  an  agreed 
statement  of  facts,  whereupon  that  court 
ordered  that  certain  important  and  difficult 
questions  arising  in  said  case  be  reserved  to  ibis 
court  for  its  decision  thereon.  The  quesiions 
thus  reserved  involve  all  of  tbe  votes  mentioned 
and  specifically  described  in  the  statement 
of  facts  upon  which  the  legality  of  defend- 
ant's election  is  questioned.  Such  questions 
are  14  in  number.  The  first  9,  respectively 
and  separately,  inquire  whether  or  not  the 
votes  mentioned  in  paragraphs  6  to  12.  in- 
clusive, and  in  paragraph  17,  of  the  statement 
of  facts,  are  legal  votes.  The  10th  and 
11th  questions  seek  the  decision  of  that  court 
respecting  the  number  of  votes,  if  any, 
which  should  he  deducted  from  the  votet  re- 
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tuFDed  and  iibetracted  for  the  plain  tiff  and  de- 
fendnot.  respectively;  and  the  12th  and  13tb, 
the  number  of  legal  votes  received  by  the  plaio- 
tiil  and  defeodunt,  respectively.  The  14th 
question,  which  is  (reneral,  and  embraces  all 
the  others,  is:  "What  judgment  should  be 
rendered  in  this  action?"  The  principal  point 
of  controversy  in  the  case  arises  in  relation  to 
the  Ist  and  6th  reserved  questions.  (Question 
Kg.  1  is:  "Are  ihe  votes  mentioned  in  para- 
graph 5  of  the  statement  legal  votes?"  Para- 
graph 5  of  the  statement  reads  as  follows: 
''At  said  election  in  precinct  No.  1  of  election 
district  No.  6  of  said  county,  known  as  'Hanna 
Precinct/  54  votes  were  cast  for  the  said  de- 
fendant by  natives  of  Finland,  naturalized  citi- 
zens of  the  United  States,  who  were  not  able  to 
read  the  Constitution  of  the  state  of  Wyoming 
in  English,  and  who  were  not  prevented  by 
physical  disability  from  complying  with  the 
requirements  of  §  9,  ;irt.  6.  of  the  (institution 
of  the  state  of  Wyoming,  and  who  did  not 
have  the  right  to  vole  in  the  territory  of  Wy- 
oming at  the  time  of  the  adoption  of  the  Con- 
fltitution  of  said  state,  but  who  could  read  a 
proper  translation  or  interpretation  of  such 
Constitution  in  the  Finnish  language,  which 
said  votes  were  by  the  judges  of  election  in  said 
precinct  counted  and  returned  for  the  said  de- 
fendant." Question  No.  6  refers  to  the  vo^es 
mentioned  in  paragraph  No.  10  of  the  state- 
ment, and  that  paragraph  presents  similar  facts 
as  in  paragraph  5  with  respect  to  fifty  votes 
cast  for  defendant  at  Carbon  precinct. 

A  determination  respectintr  the  legality  of 
tbe  votes  mentioned  in  the  said  twoparaflrraphs 
depends  upon  the  import  of  that  provision  of 
our  Constitution  which  requires  what  is  known 
as  an  '^educational  qualiUcation"  for  the  right 
of  suffrage.  The  particular  constitutional 
provisions  affecting  this  matter  are  as  follows: 
•'The  rights  of  citizens  of  the  state  of  Wvo- 
ming  to  vote  and  hold  otDce  shal)  not  be  denied 
or  abridged  on  account  of  sex.  Both  male  and 
female  citizens  of  this  state  shall  equallv  enjoy 
all  civil,  political,  and  religious  rights  and 
privileges."  Article  6,  §  1.  *'Every  citiien  of 
the  United  States  of  the  age  of  twenty-one 
years  and  upwards  who  has  resided  in  the  state 
or  territory  one  year  and  in  the  county  wherein 
such  residence  is  located  sixty  days  next  pre- 
ceding any  election  shall  be  entitled  to  vote 
at  such  election,  except  as  herein  otherwise 
provided."  Id.  §  2.  "No  person  shall  have 
the  right  to  vote  who  shall  not  be  able  to  read 
the  Constitution  of  this  state.  The  provisions 
of  this  section  shall  not  apply  to  any  person 
prevented  by  physical  disability  from  comply- 
ing with  its  reqairemeots."  Id.  g  9.  "Noth- 
ing herein  contained  shall  be  construed  to  de- 
prive any  person  of  the  right  to  vote  who  has 
such  right  at  the  time  of  the  adoption  of  this 
Constitution,  unless  disqualified  by  the  re- 
striftions  of  ^  6  of  this  article.  After  the  ex- 
piration of  five  years  from  the  time  of  the  adop- 
tion of  this  Constitution  none  but  citizens  of 
the  United  States  shall  have  tbe  right  to  vote." 
Id.  ^  10.  Section  6  excludes  from  the  elective 
franchise  all  idiots,  insane  persons,  and  person*; 
convicted  of  infamous  crimes,  unless  restored 
to  civil  rights.  It  is  further  required  that  all 
elections  shall  be  by  ballot;  that  tbe  legislnture 
shall  provide  by  law  for  the  printing  of  the 
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names  of  all  candidates  for  the  same  office  to 
be  voted  for  at  any  election  upon  the  same 
ballot  at  public  expense,  to  be  delivered  on 
election  day  to  the  voters,  within  the  polling 
place,  by  sworn  public  officials;  and  that  onlv 
such  ballots  shall  be  received  and  counted,  the 
privilege  *being  saved  to  the  voters,  however, 
of  writing  upon  the  ballot  the  name  of  any 
other  candidate.  Absolute  privacy  in  the  pre- 
paration of  ballots  is  required  to  be  guaranteed, 
and  the  legislature  is  required  to  pass  laws  to 
secure  the  purity  of  eleciionsand  guard  against 
the  abuse  of  the  elective  franchise. 

The  following  clause  of  §  9  is  the  cause  of 
this  controversy:  "No  person  shall  have  the 
right  to  vote  who  shall  not  be  able  to 
read  the  Constitution  of  this  state."  It  is 
contented  on  behalf  of  plaintiff  that  this  re- 
Quires  an  ability  to  read  the  Constitution  in 
tne  English  language.  On  the  other  hand,  it 
is  insisted  that  the  clause  is  not  restricted  to 
that  language.  The  question  has  not  been 
free  from  embarrassment.  We  are  profoundly 
impressed  with  the  gravity  and  deep  signifi- 
cance of  this  question,  appreciating  the  fact 
that  the  decision  of  the  case  at  bar  is  but  a  sin- 
gle instance  of  the  interests  which  are  involved. 
Not  only  are  the  votes  to  be  affected  which 
were  cast  at  Hanna  and  Carbon  io  1896  by  na- 
tive Finlnnders,  unable  to  read  the  Constitution 
in  English,  but  their  right,  as  well,  to  vote  at 
subsequent  elections,  and  also  the  qualification 
of  others  in  a  similar  situation;  so  that  the 
question  Is  one  of  vital  interest  to  many  of  our 
citizens  from  an  individual  standpoint,  and  in 
its  po.«^sible  result  upon  elections  the  entire 
people  are  concerned.  No  person  in  this  siate 
is  now  permitted  to  exercise  the  elective  fran- 
chise who  is  not  a  native-born  or  naturalized 
citizen  of  the  United  States.  If  one  is  foreign 
born,  he  must  have  resided  in  this  country  for 
such  a  length  of  time,  and  have  become  suffi- 
ciently attached  to  our  institutions,  to  authorize 
his  naturalization.  The  question  therefore  is 
whether  such  a  person,  otherwise  qualified,  is 
denied  the  right  to  vote  because  his  acquaint 
ance  with  the  English  language  is  too  limited 
to  enable  him  to  read  the  Constitution  in  that 
language,  notwithstanding  that  he  has  learned 
to  read  in  his  own  language,  and  in  such  lan- 
guage can  read  the  Constitution.  The  primary 
principle  underlying  an  interpretation  of  Con- 
stitutions or  statutes  is  that  the  intent  is  the 
vital  part  and  the  essence  of  the  law.  Suth- 
erland, Stat  Constr.  §  234;  People,  Jackson,  v. 
Potter.  47  N.  T.  375.  "The  obiect  of  con- 
struction, as  applied  to  a  written  Constitution, 
is  to  give  effect  to  the  intent  of  the  people  iu 
adopting  it.  In  the  case  of  all  written  laws,  it 
is  the  intent  of  the  lawgiver  that  is  to  be  en- 
forced." Cooley,  Const.  Lim.  65.  Such  in- 
tent, however,  is  that  which  is  embodied  and 
expressed  in  the  statute  or  instrument  under 
consideration.  "This  intent  is  to  be  found  in 
the  instrument  itself."  Ibid.;  Sutherland,  Stat. 
Constr.  g  284.  If  the  language  employed  is 
plain  and  unambiguous^  there  is  no  room  left 
for  construction.  It  must  be  presumed  that  in 
case  of  a  Constitution  the  people  have  intended 
whatever  has  been  plainly  expressed.  Courts 
are  not  at  lil)erty  to  depart  from  that  meaning 
which  is  plainly  declared.  The  remarks  of 
Mr.  Justice  Bronson  in  People  v.  Purdy,  2  Hill, 
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86,  have  been  frequently  quoted  with  approval. 
Commenting  upon  dinerent  opinions  which 
were  held  respecting  Ihe  purpose  and  eilect  of 
a  certain  clause  of  the  state  Constitution,  and 
i]^e  effect  of  departing  from  the  lanfi:uage  used, 
he  said:  "In  this  way  a  solemn  ini^tiument, 
for  so  I  think  the  Cons'itution  should  be  con- 
sidered, is  made  to  mean  one  thing  by  one 
man,  and  something  else  by  another,  until  in 
the  end  it  is  in  danger  of  being  rendered  a 
mere  dead  letter;  and  that,  too,  where  the  lan- 
guage is  so  plain  and  explicit  that  it  is  impos- 
sible to  make  it  mean  more  than  one  Ihiufi, 
unless  we  first  lose  sight  of  the  instrument  it- 
self and  allow  ourselves  to  roam  at  large  in  the 
boundless  field  of  speculation.  For  one,  I 
dare  not  venture  upon  ^uch  a  course.  Written 
Constitutions  of  government  will  soon  come  to 
be  regarded  as  of  little  value  if .  their  injunc- 
tions may  be  thus  lightly  overlooked:  and  the 
experiment  of  setting  a  boundary  to  power 
will  prove  a  failure.  We  are  not  at  liberty  to 
presume  that  the  framers  of  the  Constitution, 
or  the  people  who  adopted  it,  did  not  under- 
stand the  force  of  language."  In  that  case  the 
question  was  whether  the  words  "any  body 
politic  or  corporate"  embraced  all  corpora- 
tions, whether  public  or  private.  In  the  case 
of  People,  Hug/ie^t,  v.  Map,  8  Mich.  605,  the 
court  stated  the  pilnciple  as  follows:  "Among 
the  well-settled  rules  of  construction  of  stat- 
utes are  these:  (1)  The  natural  import  of  the 
words  of  any  legislative  act,  according  to  the 
common  use  of  them  when  applied  to  the  sub 
ect-matter  of  the  act,  is  to  be  taken  as  express- 
ng  the  intention  of  the  Legislature,  unless  the 
Intention  so  resulting  f(om  Ihe  ordiray  import 
of  the  words  be  repugnant  to  sound  acknowl- 
edged principles  of  public  policy;  .  .  and  (2) 
if  the  subject  of  the  statute  relates  to  courts  or 
legal  proofs,  the  words  of  the  legislature  are  to 
be  construed  technically,  unless  from  the 
statute  it  appears  that  the  terms  were  used  in  a 
more  popular  sense.  .  .  .  These  rules  are  equal- 
ly applicable  in  the  construction  of  a  Constitu- 
tion—as the  Constitution  is  law,  the  people  hav- 
ing been  the  legislators,  as  much  as  a  statute 
is  law,  the  senators  and  representatives  being 
the  legislators."  And  again:  *-The  natural 
import  of  words  is  that  which  their  utterance 
promptly  and  uniformly  suggests  to  the  mind. 
— that  which  common  use  has  affixed  to  them." 
In  Hawkins  v.  Carroll  County  Supers,  50  Miss. 
785,  we  find  a  statement  of  the  same  principle 
as  follows:  "To  get  at  the  thought  or  meaning 
expressed  in  a  statute,  a  contract,  or  a  Consti 
tution,  the  first  resort,  in  all  cases,  is  to  the 
natural  signification  of  the  words,  in  the  order 
of  grammatical  arrangement  in  which  the 
framers  of  the  instrument  have  placed  them. 
If  the  'words'  convey  a  definite  meaning, 
which  involves  no  absurdity  or  contradiction 
with  other  parts  of  the  instrument,  then  that 
meaning  apparent  on  the  face  of  the  instru- 
ment is  the  one  which  alone  we  are  at  liberty 
to  say  was  intended  to  be  conveyed;  and 
neither  the  courts  nor  the  legislature  have  a 
right  to  add  to  or  take  from  that  meaning." 
And,  again:  "The  object  of  construction  ap- 
plied to  the  Constitution  is  to  give  effect  to  the 
intent  of  its  framers,  and  the  people  in  adopt- 
ing it.  This  intent  is  to  be  found  in  the  in- 
strument itself."  lieweU  v.  People,  Phelps,  7 
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N.  Y.  97.  "It  is  not  allowable  to  interpret 
what  has  no  need  of  interpretation,  and,  when 
the  words  have  a  definite  and  precise  meaning, 
to  go  elsewhere  in  search  of  conjecture  in  or- 
der to  restrict  or  extend  the  meaning.  Stat- 
utes and  contracts  should  be  read  ana  under- 
stood according  to  the  natural  and  most  obvious 
import  of  the  languHge,  without  resorting  to 
subtle  and  forced  construction  for  the  purpose 
of  either  limiting  or  extending  their  operaiioo.* 
Beiirdttown  v.  Virginia,  76  111.  84;  iicCluskef 
V.  CromweU,  11  N.  Y.  601. 

The  presumption  is  that  language  has  been 
employed  with  sufficient  precision  to  convey 
the  intent.  Cooley,  Const.  Lim.  55;  Hiils  v. 
Chicago,  60  111.  86.  Chief  Justice  Marshall,  in 
the  case  of  Gibbons  v.  Ogden.  22  U.  8.  9 
Wheat.  188,  6  L.  ed.  68,  said:  The  framers  of 
the  Constitution  "and  the  people  who  adop'ed 
it,  must  be  understood  to  have  employed 
words  in  their  natural  sense,  and  to  have  in- 
tended what  they  have  said."  See  also  Spring- 
field V.  Edwards,  84  HI.  626,  632.  In  an  early 
interesting  case  in  Massachusetts,  the  court  was 
called  upon  to  expound  the  true  meanine  of 
that  clause  of  t'le  Constitution  which  required 
that  representatives  should  be  chosen  by  writ- 
ten votes:  and  the  precise  question  as  presented 
was  whether  printed  votes  are  written  votes. 
It  was  held  that  "printed  votes  were  legal.* 
In  the  course  of  the  opinion.  Chief  Ju>ttce 
Parker  used  the  following  language:  "In  con- 
struing so  important  an  instrument  as  a  Con- 
stitution, especially  those  parts  which  affect 
the  vital  principle  of  a  republican  government, 
the  elective  franchise,  or  the  manner  of  exer- 
cising it,  we  are  not,  on  the  one  hand,  to  in- 
dulge ingenious  speculations  which  may  load 
us  wide  from  the  true  sense  and  spirit  of  the 
instrument;  nor,  on  the  other,  to  apply  to  it 
such  narrow  and  constrained  views  as  may  ex- 
clude the  real  object  and  intent  of  those 'who 
framed  it.  We  are  to  suppose  that  the  authors 
of  such  an  instrument  had  a  thorough  knowl- 
edge of  the  force  and  extent  of  the  words  they 
employ,  that  they  bad  a  beneficial  end  ancl 
purpose  in  view,  and  that  more  especially  in 
any  apparent  restriction  upon  the  mode  of  ex- 
ercising the  right  of  auffrage.  there  was  some 
existing  or  anticipated  evil  which  it  was  their 
purpose  to  avoid."  Henshaw  v.  Foster,  9  Pick. 
312.  The  Constitution  derives  its  force  from 
the  people  who  adopted  it,  and  it  is  the  inten- 
tion of  the  people  which  is  to  be  sought  for. 
Cooley,  Const.  Lim.  6.  And  that  learned  au- 
thor says:  "It  is  not  to  be  supposed  that  they 
have  looked  for  anv  dark  or  abstruse  meaning 
in  the  words  employed,  but  rather  that  they 
have  accepted  them  in  the  sense  most  obvious 
to  the  common  understanding,  and  ratified  the 
instrument  in  the  belief  that  that  was  the  sense 
designed  to  be  conveyed."  Further,  the  mean- 
ing of  the  Constitution  is  fixed  when  it  is 
adopted,  and  it  is  not  different  at  any  subse- 
quent time  when  a  court  has  occasion  to  pass 
upon  it.  Id.  156;  Chesapeake  dt  0.  B.  Co.  v. 
Miller,  19  W.  Va.  408.  In  this  connection. 
Judge  Cooley,  in  his  work  on  Constitutional 
Limitations,  made  some  observations  which 
are  so  pertinent  that  I  quote  them:  "A  Con- 
stitution is  not  to  be  made  to  mean  one  thing 
at  one  time,  and  another  at  some  subsequent 
time  when  the  circumstances  may  have  so 


1897. 


RA8MU88BN  Y.    BaSEB. 


777 


changed  as  perhaps  to  make  a  different  rule 
aeeiD  desirable.  A  principal  share  of  the  ben- 
efit expected  from  written  Constilutions  would 
be  lost  if  the  rules  they  establlsiied  were  so 
flexible  as  to  bend  to  circumstances  or  be  mod- 
ified by  public  opinion.  It  is  with  special  ref- 
erence to  the  varying  moods  of  public  opinion, 
and  with  a  view  to  putting  the  fundamentals 
of  government  beyond  their  control,  that  these 
Instruments  are  framed.  .  .  .  What  a  court  is 
to  do,  therefore,  is  to  declare  the  law  as  writ- 
ten, leaving  it  to  the  people  themselves  to 
make  such  changes  as  new  circumstances  may 
require."  Cooley,  Const.  Lim.  54,  56.  Jdo, 
the  language  of  the  Constitution  is  to  be  un- 
derstood in  the  sense  in  which  it  was  used  at 
the  time  when  it  was  adopted.  Hale  v.  Eeer- 
ett,  as  N.  H.  9,  126,  16  Am.  Rep.  82;  Opinion 
Iff  the  Justices,  126  Mass.  567,  589. 

Is  there  ambiguity  in  the  language  of  the 
fi rsi  clause  of  §  9  of  article  6,  or  does  it  possess 
a  definite  and  precise  meaning?  If  it  is  plain, 
clear,  and  free  from  nmbi&ruity,  what  meaning 
is  expressed  thereby?  This  clause  is  not  con- 
nected with  any  other  part  of  the  Constitution 
which  tends  to  explain  or  modify  it.  It  is  an 
independent  provision,  and  its  meaning  must 
be  found  disclosed  within  its  own  terms.  The 
subject-matter  of  the  article  in  which  it  ap- 
pears is  ••Suffrage."  It  prescribes  the  qualifi 
cations  of  electors.  In  gathering  the  intent 
from  the  langun^e  employed  in  a  law  covering 
that  subject,  there  are  certain  additional  rules 
of  construction  which  should  be  observed. 
Statutes  which  confer  or  extend  the  elective 
franchise  should  be  liberally  construed.  Suth 
erland,  Stat.  Constr.  §  441.  The  voter  must, 
without  any  undue  straining  of  the  language 
in  any  direction,  come  within  the  terms  of  the 
law,  and  all  reasonable  doubts  should  be  re- 
solved in  his  favor.  "Such  is  the  fair  tend- 
ency of  our  institutions."  Peopfe  V.  Dean,  14 
Mich,  406,  417.  As  a  reasonable  corollarv  of 
those  principles,  we  think  it  should  follow 
that  any  provision  which  excludes  any  class 
of  citizens  from  the  exercise  of  the  elective 
franchise  ought  to  receive  a  strict  construc- 
tion, without,  however,  doing  violence  to  or 
distorting  the  language,  to  the  end  that  none 
shall  be  held  excluded  who  are  not  clearly 
designated.  Such  a  rule  would  seem  to  be 
the  natural  and  reasonable  outgrowth  of  the 
fundamental  principles  of  our  form  of  gov 
ernment.  The  sovereignty  resides  in  the 
people,  although  by  written  constitutions  they 
have  delegafed  the' exercise  of  sovereign  pow- 
ers to  several  departments.  The  people  * 're- 
tain in  their  own  hands  a  power  to  con- 
trol the  governments  they  create  so  far  as 
they  thought  it  needful  to  do  so,  and  the 
three  departments  are  responsible  to  and  sub 
ject  to  be  ordered,  diiected,  changed,  or  abol- 
ished by  them.  But  this  control  and  direc- 
tion must  be  exercised  in  the  legitimate  mode 
Ereviously  agreed  upon."  Cooley,  Const, 
rim.  598.  "Participation  in  the  elective 
franchise  is  a  privilege  rather  than  a  right, 
and  it  is  granted  or  denied  on  grounds  of  gen- 
eral policy;  the  prevailing  view  being  that 
it  should  be  as  general  as  possible  consistent 
with  the  public  safety."  Id.  599.  The  sov 
ereign  power  residing  primarily  In  all  the  peo- 
ple, but  i&  tact  and  practically  with  those  only 
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who  possess  the  right  of  suffrage,  It  would 
seem  that  none  who  are  not  clearly  embraced 
in  any  restriction  upon  such  right  should  be 
excluded. 

From  an  orderly  and  logical  standpoint,  the 
initial  step  in  arriving  at  a  correct  interpreta- 
tion of  the  provision  that  "no  person  shall 
have  the  right  to  vote  who  shall  not  be  able  to 
read  the  (institution  of  this  state"  is  an  in- 
quiry respecting  the  ordinary  and  obvious 
meaning  of  the  words  employed,  according  to 
their  arrangement  and  connection.  Independ- 
ently of  the  specification  of  a  particular  instru- 
ment which  a  voter  must  be  able  to  read,  an 
ability  to  read  necessarily  implies  some  lan- 
guage; but  the  requirement  that  a  person,  as  a 
condition  precedent  to  the  right  to  vote,  shall 
be  able  to  read,  is  inseparably  connected  wiih  a 
definite  instrument  The  sense  in  which  the 
framers  of  the  Constitution,  and  the  people  in 
adopting  it,  employed  the  phrase  "the  Consti- 
tution of  this  state,"  must  be  determined  from 
a  consideration  of  its  relation  to  ihe  remainder 
of  the  clause.  The  Constitution  is  mentioned 
as  something  which  one  must  possess  an  abil- 
ity to  read.  With  this  idea  in  view,  the  true 
signiticance  of  the  word  "Constitution,"  as 
used  in  this  section,  becomes  a  matter  for  seri- 
ous investigation.  In  its  most  general  sense,  a 
Constitution  is  defined  as  "that  body  of  rules 
and -maxims  in  accordance  with  which  the 
powers  of  sovereignty  are  habitually  exer- 
ci.«ed."  Cooley,  Const.  Lim.  2.  In  a  lecture 
forming  one  of  a  series  delivered  by  the  late 
Mr.  Justice  Miller  upon  the  Federal  Constitu- 
tion, he  said:  "The  term  'Constitution'  may  be 
applied,  not  improperly,  to  the  guiding  prin- 
ciples underlying  all  these  varying  forms  of 
government,  whether  they  are  or  are  not,  es- 
tablished by  any  written  instrument."  Miller, 
Const.  68.  Comprehensively  considered,  there- 
fore, a  Constitution  consists  in  the  fundamen- 
tal principles  of  government;  and,  as  thus  un- 
derstood, the  use  of  the  term  would  not  be  in- 
applicable in  referring  to  almo.st  any  kind  of 
established  human  government.  Under  such 
an  enlarged  definition,  however,  it  might  be 
either  written  or  unwritten.  The  principles 
thereof  might  rest  solely  upon  the  will  of  an 
absolute  monarch.  It  is  manifest  that  we  are 
not  at  liberty  to  entertain  so  broad  a  view  of 
word  as  it  is  found  employed  in  the  clause  under 
consideration.  It  this  country  itisunvariably 
understood  and  received  as  indicating  some- 
thing less  thuU  that  which  is  embraced  within 
its  comprehensive  definition.  In  the  language 
of  Judge  Cooley:  "In  American  constitutional 
law,  the  word  'Constitution'  is  used  in  a  re- 
stricted sense,  as  implying  the  written  instru- 
ment agreed  upon  by  the  people  of  the  Union, 
or  any  one  of  the  states,  as  the  absolute  rule  of 
action  and  decision  for  all  departments  and  of- 
ficers of  the  government,  in  respect  to  all  the 
points  covered  by  it,  which  must  control  until 
it  shall  be  changed  by  the  authority  which  es- 
tablished it."  Cooley,  Const.  Lim.  8.  And 
Mr.  Justice  Miller,  in  further  defining  it,  did 
so  as  follows:  "In  America  when  we  speak  of 
a  Constitution,  we  refer  to  a  written  instru- 
ment, one  in  which  the  powers  granted  and 
duties  imposed  by  it  are  reduced  to  writing." 
And  again:  "A  Constitution,  in  the  American 
sense  of  the  word,  is  a  written  instrument  by 
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'which  the  fundaToental  powers  of  the  govern- 
meet  are  established,  limited,  and  defined,  and 
by  \7hich  these  powers  are  distributed  among 
several  departments,  for  their  more  safe  and 
useful  exercise,  for  the  benefit  of  the  body 
politic."  And  be  added:  "A  search  for  a  more 
satisfactory  definition  has  been  in  vain,  but 
this  language  perhaps,  fairly  expresses  the 
meaning  of  the  term  m  this  country."  Miller, 
Const.  [661  71.  In  the  case  of  State  v.  Park- 
hurst.  9  NT  J.  L.  ♦427  [528]  at  page  *443  [548], 
the  court  defined  it  in  the  following  language: 
"What  is  a  Constitution?  According  to  the 
common  acceptation  of  the  word  in  these 
United  States,  it  may  be  ^aid  to  be  an  agree- 
ment of  the  people,  in  their  individual  capaci- 
ties, reduced  to  writini;,  establishing  and  fix- 
ing certain  principles  )or  the  government  of 
themselves."  It  would  be  difficult  to  ascribe 
any  different  meaning  than  the  American  one, 
as  above  defined  and  explained,  to  the  term,  as 
it  is  found  in  the  article  on  suffrage  in  our 
Constitution.  When  the  word  was  used,  the 
convention  was  engaged  in  formulating,  and 
the  people  afterwards  in  ratifying  and  adopt- 
ing, a  written  instrument  containing  organic 
rules  for  their  government.  They  were  pro- 
ceeding to  organize  and  establish  a  state,  and 
to  lay  down  in  written  form  certain  fixed  and 
inflexible  principles  and  mandates,  which 
should,  until  legally  chan&red,  be  adhered  to 
by  all  departments  and  officials,  and  by  the 
people  themselves.  It  is  self  evident  that  the 
common  acceptation  of  the  word  "Constitu- 
tion" elsewhere  in  this  country  was  the  sense 
in  which  they  understood  and  employed  it  in 
providing  that  one  qualification  for  an  elector 
should  consist  in  an  ability  to  read  the  Consti- 
tution of  this  state,  which  was  in  writing  and 
existed  in  no  other  condition.  Thus,  in  giving 
to  the  world  as  large  a  meaning  as  it  is  capable 
of  imparting  in  its  relation  to  the  other  words 
of  the  section,  it  signifies  a  written  instrument 
only.  In  that  sense  we  have  the  natural,  ordi- 
nary, and  obvious  meaning  of  the  term,  and  in 
that  sense  we  are  to  determine  the  essential 
qualities  of  an  ability  to  read  it. 

Whether  a  person,  in  reality,  is  capable  of 
reading  it  by  reading  a  translation  in  some 
language  other  than  English  depends  upon  a 
correct  solution  of  the  question  whether  such 
a  translation  is  in  fact  the  Constitution,  or  is 
in  truth  and  common  acceptation  a  copy  of  it. 
In  pursuing  such  an  inquiry,  the  path  has  been 
enveloped  m  some  obscurity  by  the  fact  that 
no  reference  to  any  particular  language  is 
found  in  the  section,  and  the  further  fact, 
which  seems  reasonably  certain,  that  such 
omission  occurred  by  design.  The  circum- 
stance which  indicates  that  purpose  is  the 
strong  probability  that  the  source  of  our  pro- 
vision is  to  be  found  in  the  Constitution  of 
Massachusetts,  the  phraseology  of  which 
closely  corresponds  to  that  of  our  own,  but 
follows  the  word  "Constitution"  with  the 
words  "in  the  English  language:"  thus  ex- 
plicitly and  expressly  confining  the  ability  to 
read  to  that  language.  In  the  place  of  those 
added  words  in  the  Massachusetts  Constitution 
we  have  used  the  words  "of  this  state."  Ref- 
erence  to  the  debates  of  the  constitutional  con- 
vention discloses  that  the  confessed  author  of 
the  proposition  cited  the  case  of  Massachusetts, 
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and  alluded  to  the  fact  that  in  that  common- 
wealth a  voter  was  required  to  be  able  to  read 
the  Constitution  in  English.    8uch  omission, 
under  all  the  circumstances,  is  supposed  to  posi- 
tivelv  indicate,  not  only  a  purpose  to  omit  the 
words  above  mentioned,  but  an  intention  that 
there  need  not  exist  an  ability  to  read  in  Eng- 
lish.   A  majority  of,  if  not  all.  the  members 
of  the  court,  have  been  strongly  impressed  with 
that  argument;  and  the  position  has  seemed  not 
only  plausible,  but  to  some  extent  reasonable. 
Its  very  plausibility  has  courted  careful  inves- 
tigation and  analysis.     It  cannot  fail,  upon  re- 
fiectioo,  to  be  observed  that  the  omission  of 
the  words  deemed  to  assume  so  great  an  im- 
portance may  have  designedly  and  understand- 
ingly  occurred,  but  that,  nevertheless,  the  fact 
alone  of   the  omission  may  not  demonstrate 
with  reasonable  conclusiveness  an  intention  to 
depart  from  the  Massachusetts  requirement 
We  must,  I  apprehend,  assume  that  the  con- 
vention understood  the  ordinary  import  of  the 
language  they  did  employ;  and  if,  without  the 
use  of  the  omitted  words,  the  import  would 
be  identically  the  same,  it  becomes  evident  that 
the  mere  act  of  omission  would  not  unerringly 
point  to  a  contrary  intention.    Placing  reliance 
alone  upon  the  omission,  if  there  is  a  palpable 
and  definite  meaning  to  be  discerned  in  the 
language  actually  used,  which  would  consti- 
tute the  sense  in  which  such  language  is  com- 
monly accepted,  the  court  would  not  be  at  lib- 
erty to  depart  from  that  raeanine.     For  the 
very  reason  that  it  is  possible  that  the  omit- 
ted   words    may    have    been  considered  un- 
necessary, it  would  be  clearly  unsafe  to  im- 
pute to  even  a  purposed  omission  a  conclu- 
sive indication  of  but  one  intent  and  purpn<« 
behind  it     The  fact  that  in  the  convention  the 
provision  of  the  other  state  was  mentioned,  we 
have  also  thought,  disclosed  a  purpose  toother- 
wise  regulate  the  matter  in  this  state.     We  are 
still  somewhat  of  that  opinion,  but  the  diffi- 
culty in  the  way  of  allowing  that  fact  to  have 
more  than  persuasive  influence  rests  in   the 
proposition  that,  to  do  so,  we  must  attribute 
such  intention  to  the  convention  itself,  and  to 
the  people  adopting  the  instrument,  when  it 
may  be  true,  for  ail  that  we  can  know,  that 
but  few  may  have  beard  or  learned  of  the  re- 
marks referred  to.    The  committee  of  the  con- 
vention on  suffrage,  which  reported  the  article 
on  that  subject,  and  as  regards  the  first  clause 
of  §  9,   in   the  condition  it    is  now   found, 
except  a  provision   for  its  taking  effect  at  a 
date  a  few  years  later,  was  composed  of  the 
author  of  the  proposition,  three   members  of 
the  legal  profession,  the  president  of  the  stale 
university,  and  the  secretary  of  the  convention, 
all  of  them  being  men  of  education  and  ability. 
With  the  exception  of  the  gentlemen  hereinbe- 
fore referred  to  and  one  other,  none  of  the 
committee  appear  to  have  given  voice  to  any 
expression    indicative  of  a   purpose  to  avoid 
whatever  may  be  the  full  force  and  effect  of 
the  provision  as  it  stands.    The  other  mem- 
ber above  alluded  to  addressed  the  convention, 
but  not  at  length,  several  times  during  the  con- 
sideration of  the  article  on  suffrage.     He  ex- 
pressed the  opinion   that  many  Joreign-boro 
citizens  who  were  not  conversant  with  English 
could  read  th^  Constitution  in  their  own  lan- 
guage, if  it  was  put  into  that  language,  and 
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that  tbey  would  vote  the  same  as  others.  He 
subsequently,  in  voting  in  favor  of  the  article, 
stated  that  the  educational  qualification  was 
Yery  objectionable  to  him;  but  it  does  not  ap- 
pear whether  that  was  because  it  went  too  far 
or  not  far  enough.  Another  prominent  mem- 
ber of  the  committee  addressed  the  convention 
at  some  length,  and  stated  that  what  was  de- 
sired was  that  a  man  should  be  able  to  read 
the  ballot  that  he  casts.  This  same  opinion 
was  similarly  expressed  by  at  least  one  other 
member  ot  the  convention  during  the  debates. 
The  debates  of  the  convention  are  not  a 
very  reliable  source  of  information  upon  the 
subject  of  the  construction  of  an^  particular 
word  or  provision  of  the  Constitution.  As  we 
understand  the  current  of  authority  and  the 
tendency  of  the  courts,  they  may  for  some  pur- 
pose, but  in  a  limiied  degree,  be  consulted  in 
determining  the  interpretation  to  be  given  some 
doubtful  phrase  or  provision;  but,  as  a  rule, 
tbey  are  deemed  an  unsafe  guide.  In  this  case 
the  debates  are  rather  unsatisfactory.  It  is 
difficult  to  reconcile  them  upon  the  under- 
standing which  may  have  prevailed  respecting 
the  real  scope  of  the  educational  qualification. 
There  appears  to  have  existed  quite  a  diver- 
gence of  views  concerning  the  number  of  per- 
sons who  would  be  affected  by  the  provision, 
and  we  are  at  a  loss  to  satisfactorily  determine 
whether  that  difference  of  opinion,  or  rather 
of  statement,  grew  out  of  a  difference  of  con- 
ception of  the  purport  of  the  lan^ruage  or  not. 
So  that,  even  were  it  entirely  proper  to  extract 
the  intention  of  the  convention  from  the  dis- 
cussions favoring  and-  opposing  the  meas- 
ure, it  would  in  this  instance  be  utterly  use- 
less to  attempt  it,  with  the  expectation  of 
arriving  at  any  positive  or  certain  result. 
In  fact,  counsel  on  both  sides  have  cited 
confidently  the  remarks  of  various  mem- 
bers as  supporting  their  respective  views 
and  arguments.  Nevertheless,  did  a  deter- 
mination depend  solely  upon  the  intention  to 
be  discovered  in  the  proceedings  and  discus- 
sions of  the  convention,  and  did  it  become  our 
duty  to  locate  the  preponderance  of  intent 
therefrom,  we  would  be  inclined  to  regard 
them,  together  with  the  omission  of  the  words 
above  alluded  to,  as  indicating  a  purpose  on 
the  part  of  some  of  the  members  at  least  to 
refrain  from  requiring  an  ability  to  read  in 
English.  The  effect,  if  any,  which  such  indi- 
vidual purpose  may  have  upon  the  real  ques- 
tion at  bar.  is  to  be  controlled  by  the  resiut  of 
a  further  consideration  of  the  language  which 
was  cbosen  as  the  ultimate  expression  of  the 
intention  of  the  framers  of  the  Constitution 
and  the  people  adopting  it.  English  was  and 
is  the  language  in  common  and  general  use  in 
this  state.  The  legislative  enactments,  from 
the  organization  of  the  territory,  had  uni- 
formly been  expressed  and  publ'^bed  only  in 
that  language.  The  proceedings  of  the  courts 
were  and  are  conducted  exclus«7Ply  in  Eng- 
lish. In  the  const ifutiona)  convention  no  other 
languflge  was  employed,  the  Constitution  itself 
being  framed  and  expressed  in  that  language. 
It  has  never  been  promulgated  in  any  other. 
These  facts,  in  addition  to  their  influence  upon 
the  true  meaning  of  the  term  "Constitution," 
should  also  be  kept  in  view  if  it  becomes  proper 
or  necessary  to  go  outside  of  the  phraseology 
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to  discover  the  prevailing  intent  of  those  who 
prepared  the  organic  law.  Such  facts  have 
therefore  a  double  bearing.  They  serve  to  il- 
lustrate and  explain  the  words  themselves,  and 
are  factors  in  the  search  for  any  purpose  be- 
hind them.  They  are  ^important  in  either 
respect. 

After  much  reflection,  we  are  constrained 
to  announce  ourselves  as  unable  to  observe 
any  ambiguity  in  the  words  *'tbe  Constitution 
of  this  state."  Under  the  well  considered  defi- 
nitions above  quoted,  tbey  possess  and  con- 
vey a  meaning  which  is  precise,  clear,  and  cer- 
tain. We  revert,  therefore,  to  the  question 
whether  a  translation  would  constitute  a  "copy" 
of  the  Constitution,  in  the|commonly  accepted 
sense  of  that  word.  A  "copy"  is  defined  as  a 
reproduction  or  imitation  as  of  a  writing,  print- 
ing, drawing,  painting,  or  other  work  of  art, 
so  as  to  have  another  or  others  similar  to  the 
original.  Standard  Diet.  It  is  a  document 
which  is  taken  or  written  from  another,  as  op- 
posed to  an  original.  LRapalje  &  L.  Law  Diet. 
298.  To  translate  is  to  give  the  sense  or  equiv- 
alent of,  as  a  word,  an  expression,  or  an  en- 
tire work,  in  another  language  or  dialect 
(Standard  Diet.  1917):  hence  to  explain  by 
clearer  terms,  or  to  express  in  a  different  form 
or  style  of  language  (Ibid,).  The  question 
whether  a  translation  constitutes  a  copy  of  a 
book  was  squarely  decided  in  the  case  of  Stowe 
V.  Thomas,  2  Wall.  Jr.  547.  That  case  in- 
volved an  alleged  infringement  of  the  copy- 
right of  Mrs.  gtowe's  Uncle  Tom's  Cabin,  the 
defendant  Thomas  having  made  a  translation 
in  German.  Mr.  Justice  Grier,  in  the  opin- 
ion, said:  "Now,  although  the  legal  definition 
of  a  'book'  may  be  much  more  extensive  than 
that  given  by  lexicographers,  and  may  include 
a  sheet  of  music  as  well  as  a  bound  volume; 
yet,  it  necessarily  conveys  the  idea  of  thought 
or  conceptions  clothed  in  language  or  in  musi- 
cal characters,  written,  printed,  or  published. 
Its  identity  does  not  consist  merely  in  the  ideas, 
knowledge,  or  information  communicated,  but 
in  the  same  conceptions  clothed  in  the  same 
words,  which  make  it  the  same  composition. 
A  'copy'  of  a  book  must,  therefore,  be  a  trans- 
cript of  the  language  in  which  the  conceptions 
of  the  author  are  clothed;  of  something  printed 
and  embodied  in  a  tangible  shape.  The  same 
conceptions  clothed  in  another  language  can- 
not constitute  the  same  composition,  nor  can 
it  be  called  a  transcript  or  'copv'  of  the  same 
'book.' "  And  the  learned  justice  refers  to  a 
remark  of  Mr.  Justice  Willes.  viz.:  "Wherein 
consists  the  identity  of  a  book?  Certainly, 
bona  fide  limitations,  translations,  and  abridg- 
ments are  different,  and,  in  respect  of  property, 
may  be  considered  new  works."  Generally 
speaking,  a  translation  need  not  consist  of 
transferring  from  one  language  into  another; 
it  may  apply  to  the  expression  of  the  same 
thoughts  in  other  words  of  the  same  language. 

We  apprehend  that  if  someone  should  un- 
dertake to  embody  the  principles  and  rules  set 
out  in  our  Constitution  in  other  words  of  our 
language,  and  rewrite  the  whole  instrument 
by  the  use  of  different  words,  but  expressing 
tifie  same  sense,  such  a  work  could  not  in  any 
correct  sense,  legal  or  otherwise,  be  denomi- 
nated the  Constitution  of  this  state,  or  even  a 
copy  of  it;  and  it  is  probable  that  no  one  would 
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long  coDtecd  that  it  could  be.  A  translation 
into  another  language  might  just  as  completely 
preserve,  and  the  work  composed  of  such 
translation  might  truly  communicate,  the  sense 
of  the  Constitution.  All  its  rules,  maxims, 
and  definitions  misht  be  found  therein  stated, 
but  it  would  not  be  considered  a  copy.  The 
substance  of  its  mandates  would  have  been 
copied,  but  not  the  words  and  language.  We 
have  shown  in  an  earlier  part  of  this  opinion 
that,  according  to  the  American  understanding 
of  the  word,  the  term  "Constltuion"  is  not 
merely  the  fundamental  principles  of  govern- 
ment, but  the  written  instrument  containing 
them,  or  such  principles  reduced  to  writing. 
Hence  it  is  clear  that  a  work  reproducing  such 
principles  only  cannot  constitute,  in  any  cor- 
rect sense,  a  copy  of  the  Constitution,  as  it  is 
usually  understood  and  accepted.  We  are 
convinced  that  a  copy  of  that  instrument  can 
consist  only  in  a  reproduction  of  the  words  of 
which  it  is  composed,  in  the  same  relation  as 
they  are  there  found,  and  thus,  as  a  necessary, 
consequence,  in  the  language  in  which  it  is 
written.  No  doctrine  of  statutory  construc- 
tion will  permit  the  adoption  of  loose  and  reck 
less  expressions,  such  as  calling  a  "translation" 
of  the  Constitution  a  "copy"  would  amount  to. 
Again,  we  search  in  vain  for  any  provision 
in  the  Constitution  respecting  its  publication 
or  the  manner  in  which  it  shall  be  promulgated. 
Under  the  provisions  for  the  publishing  of  the 
laws  enacted  at  the  various  legislative  sessions, 
there  appearing  no  express  statutory  regulation 
to  the  contrary,  it  would  doubtless  be  pre 
sumed  that  they  were  to  be  published  in  the 
language  in  which  they  were  written  and 
passed.  That  presumption  has  been  uniformly 
acted  on  by  the  officials  of  the  executive  de- 
partment. Analogous  doctrines  are  found  in 
the  decisions.  In  the  case  of  Road  in  Upper 
Ilanorer,  44  Pa.  277,  the  court  said,  in  consid- 
erinc:  a  notice  about  roads  which  had  been 
published  in  a  German  newspaper  in  the  Ger- 
man language:  *'The  law  must  have  a  definite 
meaning,  and,  therefore  it  cannot  mean  that 
public  notice  may  be  given  in  any  language 
that  one  of  the  parlies  may  choose  to  employ, 
but  in  the  ordinary  language  of  the  country 
which  is  used  in  judicial  procee<linps."  In 
another  case  we  find  the  following:  "When  a 
statute  directs  notice  to  be  published  in  a  news- 
paper, the  courts  will  presume,  in  the  ahsr>nce 
of  anything  to  the  contrary,  that  the  legisla- 
ture designed  the  notice  to  be  published  in  the 
same  language  as  the  newspaper  itself.  .  .  . 
They  will  also  presume  that  the  notice  is  to 
be  given  in  the  ordinary  language  of  the  state. 
.  .  .  The  present  statute  contains  no  express 
intimation  as  to  the  language  in  which  the  no- 
tice is  to  be  given  or  the  newspaper  is  to  be 
printed.  Consequently,  the  presumptions  men 
tioned  arise,  and  require  the  notice  to  be  given 
in  English  in  a  newspaper  printed  in  the  same 
tongue."  i^tate.  City  Publishing  Co.,  v.  Jer 
sey  City,  54  N.  J.  L.  437.  In  the  state  of 
Louisiana,  under  the  Constitution  of  1812,  ell 
laws  were  required  to  be  promulgated  and  pre- 
served in  the  language  in  which  the  Constitu- 
tion of  the  United  States  is  wiitieu:  and,  in 
construing  a  statute  passed  while  that  Consti- 
tunon  was  in  force,  the  court  refused  to  con- 
sider or  attach  any  force  to  a  French  transla- 
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tion,  although  it  is  apparent  that  it  was 
customary  for  the  statutes  to  be  translated  into 
French,  but  whether  with  or  without  leeiiiia- 
live  authority  we  are  not  informed.  SiaU  v. 
Mix,  8  Rob.  (La.)  549.  In  the  case  of  People, 
'Hughes,  v.  lilay,  8  Mich.  604,  the  Michigan 
court  said  that  '*a  Constitution  is  law,  the  peo- 
ple having  been  the  leg i^ln tors."  Id  that  law 
— the  organic  law  of  the  state,  which  could 
only  have  been  adopted  originally  by  the  peo- 
ple, and  is  not  susceptible  of  any  ultimate 
change,  except  with  their  consent  or,  more 
correctly  speaking,  their  positive  act — no  pro- 
vision  was  made  with  reference  to  the  language 
in  which  it  was  to  be  promulgated.  It  seems 
to  us  that  the  same  presumptions  which  have 
been  adverted  to  must  be  held  to  apply;  and, 
consequently,  that  it  was  and  is  to  be  pub- 
lished in  the  English  language,  the  same  in 
which  it  was  written,  and  which  is  the  lan- 
guage of  the  country.  It  is  impossible,  there- 
fore, that  there  can  exist  any  authorized  pub- 
lication of  the  Constitution  in  any  other 
language,  for  any  purpose  of  construction  or 
enforcement.  We  are  not  prepared  lo  deny 
the  power  of  the  legislature  to  provide  for 
translations  of  Vnbi  instrument  for  some  lim- 
ited purposes, — for  instance,  to  inculcate  a 
more  /zeneral  knowledge  of  its  rules  and  prin- 
ciples, and  of  the  character  of  our  local  gov- 
ernment; but  under  no  circumstances  could  a 
court  resort  to  such  a  translation  as  possessing 
any  force  or  authority. 

It  follows  that  the  word   '*Con«tiiution  " 
mentioned  as  the  instrument  which  a  voter 
must  be  able  to  read,  is  to  be  understood  nnd 
construed  with  reference  to  the  presumption 
arising  from  an  absence  of  authority  given  by 
the  people  to  publish  it  in  any  language  or 
form  other  than  itat  in  which  it  was  written, 
and   which  is  the  language  in  common  and 
general  use.     The  Constitution  is  a  law.     It  ia 
the  fundamental,   inflexible    law  in   written 
form,  which  controls,  limits,  and  orders  the 
powers  of   all   departments    of  government. 
We  are  thus  led  to  inquire  regardinc  the  es- 
sential feature  of  that  law,  as  something  which 
may  be  read.     In  what  character  and  form  is 
it  endowed  with  living  force?    At  the  ouist»t, 
this  appeared  to  lead  into  an  original  field  for 
judicial  investination.     It  is  comparatively  a 
new  question,  but  at  least  on  two  occasions  the 
courts  have  considered  the  character  and  effect 
of  a  translation  of  a  statute  or  law.     Those 
cases  are  directly  in  point.     In  State,  North 
Orange  Hapt  st  Cf>urch,  v.  Orange,  54  N.  J.  L. 
Ill,  14  L.  R.  A.  62.  the  legality  of  a  munici- 
pal  ordinance  was  involved.     The  charter  re- 
quired that  all  ordinances  after  their  passage, 
should  be  published  in  all  three  of  the  news- 
papers published  in  the  city  of  Orange.    One 
of  the  papers  was  printed  in  the  German  lan- 
guage.     Another  requirement  respecting  or- 
dinances concerning    a  public    improvement 
was   that   a  notice  of  the  contemplated  im- 
provement should  be  given  by  publishing  a 
copy  of  the  proposed  ordinance,  and  a  state- 
ment of  the  time  and  place  of  the  meeting  of 
the  common   council   appointed    to  consider 
said  ordinance,  in  the  same  three  papers.    The 
notice  of  the  time  and  place  of  meeting  was 
printed  in  the  German  paper,  as  in  the  other 
two,   in  the  £nglish  language;  and  the  ordi* 
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canoe  was  published  in  the  German  news- 
paper, in  a  German  translation  only.  Il  was 
held  that  the  notice  of  the  time  and  place 
should  have  been  published  in  the  German 
paper  in  the  German  languaee,  as  the  statute 
required  its  publication  in  that  paper,  and  a 
notice  requires  no  collocHtion  of  iiords  so  lonjr 
as  it  conveys  a  clear  notion  of  its  subject,  and 
in  a  German  newspaper  the  medium  through 
which  intelligence  is  communicated  is  the  Ger- 
man language.  In  reference  to  the  ordinance 
it  was  held  a  misiake  to  publish  it  in  the  Ger- 
man laneuRgc,  and  that,  even  as  a  part  of  the 
notice,  it  should  have  been  published  in  the 
German  paper  in  English.  And  the  court  said: 
"But  a  statute  or  ordinance  has  no  legal  exist- 
ence except  in  the  language  in  which  It  is  passed. 
No  translation,  however  accurate,  can  be 
adopted  in  the  place  of  its  original  text  for  the 
purposes  of  construction  in  a  legal  proceeding. 
Uniil  the  legislature  makes  a  provision  for  the 
priming  of  ordinances  in  German  newspapers 
in  translation,  it  is  not  prereived  how  they  can 
be  printed  otherwise  than  iHeraet  verbis.  The 
publication  of  the  translation  may  be  recrarded 
as  a  proper  explanatory  adjunct  of  the  English 
copy,  but  cannot  be  accepted  as  a  legal  sub- 
stitute for  it."  In  the  Louisiana  case  {States. 
Mir,  8  Rob.  (La  )  549)  the  court  was  employed 
in  construing  a  statute,  and  a  French  transla- 
tion thereof  was  called  to  its  attention.  This 
translation  seemed  to  convey  a  different  mean- 
ing from  that  of  the  English  text.  As  in  that 
state  both  languages  were  in  quite  general  use, 
a  liberal  quotation  from  the  opinion  of  the 
couit  cannot  fail  to  be  useful:  "Anterior  to 
the  adoption  of  the  Constitution,  the  laws  of 
the  territory  were  passed  and  promuluated  in 
the  two  languages;  and  our  civil  tribunals 
bave  repeatedly  and  invariably  deride<i  that 
the  one  was  as  much  entitled  to  respect  as  the 
other.  These  decisions  contain  a  proper  ex- 
position of  the  law  as  it  then  existed.  The 
Constitution,  however,  which  is  the  supreme 
law.  appears  to  have  formally  abroga'ed  and 
abolished  what  was  no  doubt,' up  to  that  time, 
the  settled  law  upon  the  subject.  In  the  15th 
section  of  the  6tb  article  of  the  Constitution,  it 
is  enacted,  that 'all  laws  that  may  be  passed  by 
the  legislature,  and  the  public  records  of  this 
state,  and  the  judicial  and  legisl  tive  written 
proceedings  shall  be  promulgated,  preserved, 
and  conducted  in  the  language  in  which  the 
Constitution  of  the  United  States  is  written.' 
The  language  here  used  is  as  clear  and  unam- 
biguous as  that  found  in  the  section  of  the  act 
of  1829,  on  which  we  have  just  been  comment- 
ing. If  all  the  laws  passed  bv  the  legislature 
are  to  be  promulgated,  preserved,  and  con- 
ducted ...  in  the  language  in  which  the 
Constitution  of  the  Uniied  Slates  is  written, 
and  that  language  is  English,  it  is  diflicult  to 
imagine  how  an  act  which  has  not  been  thus 
promulgated,  preserved,  or  conducted,  can  l)e 
considered  as  possessing  the  stringent  force, 
power,  and  effect  which  is  necessary  to  con- 
stitute a  law.  It  would  "be  a  petitio  principii  to 
say  that  it  has  been  prom ijlua ted.  conducted, 
and  preserved  in  the  Engli.sh  language,  be- 
cause, in  that  case  there  would  he  no  necessity 
of  nsorting  to  the  French  tran^^lation."  The 
opinion  from  which  the  above  is  quoted,  it  will 
be  observed,  distinctly  holds  that,  except  as 

88  L.  R.  A. 


preserved  and  promulgated  in  the  English  lan- 
guage, the  statute  did  not  have  the  i()rce  and 
power  of  a  law.  That  is  equivalent  to  saying 
that  the  translation  is  not  the  statute;  and  by 
analogy,  applied  to  the  matter  here  under  dis- 
cussion, it  would  follow  that  a  translation  of 
the  Constitution  would  not  be  the  Constitution. 
In  the  state  of  Connecticut  the  Constitution, 
by  an  amendment  in  1855.  provides  that  '*every 
person  shall  read  any  article  of  the  Constitu- 
tion, or  any  section  of  the  statutes  of  this  state, 
before  being  admitted  as  an  elector."  We 
have  not  been  able  to  find  any  report  of  a  ju- 
dicial construction  of  that  amendment,  and 
have  every  reason  to  be  satisfied  that  it  has  not 
been  before  the  courts  for  that  purpose;  but 
so  far  as  we  know  the  custom  in  that  state 
has  invariably  been  to  require  a  reading  in 
English,  and  that  it  has  not  been  suggested 
that  a  reading  of  a  translation  would  answer 
the  constitutional  requirement. 

The  two  cases  above  referred  to  are  the  cfnly 
ones  coming  to  our  notice  wherein  the  precise 
nature  of  a  translation  of  a  law  into  another 
langua.ite  was  involved  and  determined.  They 
refused  to  brand  such  a  translation  as  either 
the  law  itself  or  a  copy  of  il.  It  is  esseniially 
something  else.  It  is  so  entirely  distinct  from 
the  law  that  a  mention  of  the  laiter  as  an  entity, 
considered  as  a  written  instrument,  will  not 
include  it.  No  decision  to  the  contrary  has 
been  cited,  and  we  have  found  none. 

From  what  has  been  said,  the  proposition, 
to  us,  seems  irresistible  that  to  authorize  such 
an  interpretation  of  the  constitutional  provi- 
sion as  would  confer  upon  a  person  the  right  to 
vote  if  he  is  able  to  read  a  translation  of  the 
Constitution  in  another  language  renders  it  nec- 
essary to  entirely  depart  from  the  clear,  com- 
monly accepted  meaning  of  the  language  em- 
ployed, and,  in  doing  so^  to  enter  upon  a  field 
of  almost  boundless  speculation,  with  the  rea- 
sonably certain  assurance  that  in  such  an  in- 
vestigation a  like  conviction  from  the  ascer- 
tainable facts  would  not  be  imparted  to  all 
minds,  however  honestly  and  conscientiously 
the  investigation  may  be  conducted. 

The  debates  of  the  constitutional  convention 
have  been  referred  to.  In  all  probability  there 
would  occur  no  disagreement,  after  a  careful 
scrutiny  of  those  debates,  regarding  the  gen- 
eral purpose  the  convention  had  in  view  by  the 
adoption  of  the  educational  qualification. 
Throughout  all  the  discussion  a  particular 
class  of  voters  was. prominently  mentioned. 
That  was  what  was  called  the  uneducated 
foreign  element  in  the  coal-mining  camps  along 
the  line  of  the  Union  Pacific  Railroad.  They 
were  by  some  spoken  of  as  ignorant  of  our  in- 
stitutions, and  it  was  claimed  that  they  were 
not  intelligent  voters.  Ii  would  seem  that 
had  it  been  the  positive  intention  not  to  deprive 
a  foreign  born  citizen  of  the  right  to  vote  in 
case  he  was  sufficiently  educated  in  his  own 
language  to  enable  him  to  read  a  translation  of 
the  Constitution,  that  intention  would  have 
been  expressed,  or  some  provision  would  have 
been  made  for  translations.  Had  some  ^uch 
provision  been  made,  there  might  have  ')ern 
room  for  modifying  the  ordinary  import  of  the 
words  of  the  clause.  Uanna  and  CarboTi  pre- 
cincts are  located  in  coal-mining  towns  along 
the  railroad  mentioned.    We  are  not  unmind- 
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ful  of  the  fact  tbat,  as  reported  by  one  of  the 
newspapers  published  at  the  time  at  the  capital 
of  the  territory,  public  meetings  were  held  in 
that  eity»  previous  to  the  vote  of  the  people 
upon  the  question  of  the  adoption  of  the  Con- 
stitution, which  were  addressed  by  prominent 
men,  and  that  it  was  publicly  stat^  by  two 
gentlemen,  one  of  whom  had  been  a  member 
of  the  convention,  that,  as  to  tbe  educational 
qualification,  a  reading  in  English  was  not  re 
quired.  I  have  no  doubt  whatever  of  the  hon- 
esty of  those  statements;  and^  if  it  were  pos- 
sible to  attribute  any  ambiguity  to  the  words 
providing  such  qualification,  such  statements 
publicly  made  would  be  strongly  persuasive; 
nor  has  it  escaped  our  attention  that,  so  far  as 
public  knowledge  is  concerned,  at  the  elections 
in  1892  and  1894,  and  likewise  in  1896,  except 
at  Hanna  and  Carbon  precincts,  the  question 
of  the  disqualification  of  the  citizens  who 
could  only  read  a  translation  of  the  Constitu 
tion  was  not  raised.  *  I  am  inclined  to  consider 
it  as  a  matter  of  common  knowledge  that  such 
persons  were,  without  objection,  allowed  to 
vote  at  the  elections  mentioned.  Nevertheless, 
that  practice  has  not  been  indulged  in  for  such 
a  length  of  time  as  to  give  it  a  controlling  effect 
in  the  interpretation  of  what  must  be  regarded 
as  an  unambiguous  constitutional  mandate. 
Chicago  v.  McCoy,  136  111.  844. 11  L.  R.  A.  413. 
For  the  reason  that,  at  least,  a  majority  of  the 
court  had  felt  strongly  persuaded  by  the  ex- 
traneous circumstances  which  seemea  to  point 
to  a  contrary  understanding,  our  conchision 
has  been  reached  with  some  reluctance;  but 
we  perceive  no  possible  escape  from  it.  We 
cannot  avoid  the  clear  import  and  significance 
of  the  langUMge  of  the  Constitution.  Upon 
greater  deliberation,  moreover,  it  has  become 
apparent  that,  from  the  circumstances  referred 
to,  there  is  not  a  clear  indication  of  such  con- 
trary understanding  having  been  general. 
Whatever  the  actual  purpose  was.  even  if  there 
existed  at  that  lime  a  misconception  of  the  pro- 
vision, it  must  bow  to  the  supremacy  of  the 
words  themselves.  Th*»y  constitute  the  only 
safe  and  reliable  index  of  the  intent  and  pur- 
poses of  the  con  vet]  tion  and  the  people.  In 
view  of  the  probability  that  any  express  men- 
tion of  the  English  language  was  purposely 
avoided  by  some  person  or  persons  in  framing 
the  provision  for  an  educational  qualifiraiion. 
we  are  not  surprised  that  there  has  existed  an 
honest  difference  of  opinion  relative  to  its 
scope  and  effect,  and  that  it  has  been  the  sub- 
ject of  inaccurate  and  loose  interpretation. 
That  any  broader  construction  than  that  which 
the  court  has  placed  upon  it  is  loose  and  inac- 
curate, we  are  convinced,  and  are  therefore 
constrained  to  hold  that,  in  the  sense  of  the 
constitutional  requirement,  no  person  is  able 
to  read  the  Constitution  of  this  state  who  can- 
not read  it  in  the  English  language,  and  con- 
seciuently  is  not  entitled  to  vote,  unless  such 
incapacity  is  the  result  of  physical  disability, 
or  such  person  had  tbe  right  to  vote  at  the 
time  of  the  adoption  of  the  Constitution. 

The  decision  of  the  court  upon  question<<  1 
and  G  is  that  the  54  and  50  votes,  respectively, 
making  a  total  of  104  votes  mentioned  in  para- 
graphs 5  and  10  of  the  statement  of  facts, 
were  not  legal  votes.  In  view  of  this  conclu- 
sion, it  is  not  apparent  from  an  Inspection  of 
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the  papers  in  the  case  that  a  decision  apon  ihe 
questions  regarding  the  votes  mentioned  in  ibe 
other  paragraphs  of  the  statement  is  at  all  es- 
sential to  a  determination  of  tbe  cause.  We 
should  therefore  refrain  from  responding  to 
such  questions.  Respecting  the  number  of 
votes  to  be  deducted  from  tbe  number  counted, 
returned,  and  abstracted  for  the  defendanc, 
that  becomes  a  mere  matter  of  calculation,  and, 
not  being  involved  in  any  diflSculty.  hardly 
requires  direction  or  advice  from  this  court 
The  fourteenth  question  is:  "What  Judgment 
should  be  rendered  in  this  action?"  The  stat- 
ute authorizes  questions,  not  cases,  to  be  certi- 
fied to  this  court  for  its  decision.  It  may  be 
said,  not  improperly  perhaps,  that  the  case  is 
certified  for  the  decision  of  tbe  supreme  court 
upon  certain  important  and  difficult  question^: 
but,  in  the  strict  sense,  the  case  itself  is  not 
brought  before  us  for  de^rmination.  It  is  here 
temporarily  awaiting  a  decision  upon  the  re- 
served questions.  The  papers  must  be  here  to 
disclose  the  fact  that  the  reserved  queaiions 
are  actually  involved.  In  our  opinion,  tbe 
14th  question  is  not  a  proper  one  for  reserva- 
tion. 

Conaway*  Ch.  J.,  concurs. 

Corny  J.: 

I  concur  in  the  conclusion  reached,  and  very 
largely  in  the  views  expressed  In  the  opinion  of 
the  court.     The  Constitution  (art.  6,  ^  9)  pro- 
vides that  "no  person  shall  have  tbe  right  to 
vote  who  shall  not  be  able  to  read  the  Consti- 
tution of  this  state.    The  provisions  of  this 
section  shall  not  apply  to  any  person  prevented 
by  physical  disability  from  complying  with  it» 
requirements."    The  first  and  most  important 
question  presented  is  whether  certain  foreign- 
born  citizens  residing  at  Carbon  and   Hanna 
(coal  mining  towns  in  Carbon  county),    who 
were  not  voters  in  Wyoming  at  the  time  of  the 
adoption  of  the  Constitution,  and  who  at  the 
time  of  the  election  of  1896  were  not  able  to 
read  the  Constitution  of  the  state  of  Wyoming 
in  English,  but  who  could  read  a  proper  trans- 
lation  or  interpretation  of  such  Constitution  in 
the  Finnish  language,  are  precluded  by  the 
provisions  of  this  section  from  the  right  of 
suffrage.      The  rule  uniformly  laid  down  by 
the  courts  and  text  writers  in  interpreting  stat- 
utes and  Constitutions  is  that  resort  must  first 
be  had  to  the  language  itself.    Sutherland  says: 
"  *It  is  beyond  question  the  duty  of  conns  in 
construing  statutes  to  give  effect  to  the  intent 
of  the  lawmaking  power,  and  seek  for  thai  in- 
tent  in  every  legitimate  way.    But    .    .    . 
first  of  all  in  the  words  and  language  employed: 
and  if  the  words  are  free  from  ambiguity  and " 
doubt,  and  express  plainly,  clearly,  and  dis- 
tinctly the  sense  of  tbe  framers  oi  the  instru- 
ment, there  is  no  occasion  to  resort  to  other  means 
of  interpretation.     It  is  not  allowable  to  inter- 
pret what  has  no  need  of  interpretation.'    The 
statute  itself  furnisbesthe  best  means  of  its  own 
exposition:  and  if  the  sense  in  which  words 
were  intended  to  be  used  can  be  clearly  as- 
certained ixom  its  parts  and  provisions,  the  in- 
tention thus  indicated  will  prevail,  without  re- 
sorting to  other  means  of  aiding  in  the  construc- 
tion."    Sutherland,  Stat.  Constr.  §  237.    He^ 
says,  further:  And  "one  who  contends  that  a 
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section  of  an  act  must  not  be  read  literally 
must  be  able  to  show  one  of  two  tbin^rs:  either 
tbat  there  is  some  other  section  which  cuts 
down  or  expands  its  meaning,  or  else  that  the 
section  itself  is  repugnant  to  the  geoeral  pur- 
view." Id.  §  238.  That  which  the  words  de- 
clare is  the  meaning  of  the  instrument,  and 
neither  courts  nor  legislatures  have  a  right  to 
add  to  or  take  away  from  that  meaning. 
C<K»ley,  Const.  Lim.  70. 

The  plaintiff  contends  that,  to  qualify  a  citi 
zen  for  the  suffrage  in  this  state,  he  must  be 
able  to  read  ihe  Constitution  of  the  state  in  the 
Soglish  language;  while,  upon  the  other  hand, 
it  is  contended  by  the  defendant  that  the  citi 
zens  in  question,  though  unable  to  read  the 
Constitution  in  English,  are  yet  qualified  vo- 
ters, being  able  to  read  a  translation  or  inter- 
pretation of  it  in  the  Finnish  language.    Con- 
sidering the  question  in  the  light  of  the  prin- 
ciple and  according  to  the  rule  above  stated,  if 
the  language  were  simply  that  the  voter  must 
be  able  to  '"read,"  without  specifying  the  par- 
ticular languaize  or  the  particular  instrument  to 
be  read,  the  meaning  might  be  deemed  less 
clear.     Yet  even  in  cases  where  an  act  is  re 
quired  to  be  done,  and  the  language  to  be  em 
ployed  is  not  specitJed,  it  has  been  uniformly 
held,  so  far  as  I  have  been  able  to  find,  that, 
where  the    judicial  language  of  the  state  is 
English,  that  langua^ice  is  intended,  and  must  be 
employed.     In  lexas,  where  one  of  the  quali- 
fications of  jurors  was  the  ability  to  read  and 
write  without  specifying  any  language,  it  was 
held  thrit  the  English  was  intended,  and  that  a 
citizen  was  disoualified  as  a  juryman  unless  he 
was  able  to  read  and  write  English.     NoUn  ▼. 
i^taU,  9  Tex.  App.   423;    Qarcia  v.  State,  12 
Tex.  App.  389.     In  Pennsylvania,  where  pub 
lication  of  anotice  '*in  a  newspaper"  was  re 
quired,  not  specifying  the  language  to  be  used, 
it  was  held  that  English  was  intended,  and 
that  publication  in  a  German   newpaper  was 
not  a  compliance  with  the  law,  although  Ger- 
man was  largely  used  in  the  particular  locality: 
and  the  court,  in  the  same  opinion,  referred  to 
the  propriety  and  necessity  of  a  proper  statute 
authorizing  a  publication  in  German.     Road  in 
Upper  Hanoter,  44  Pa.  277.     In  New  Jersey, 
wberea  statute  direc:ed  publication  in  a  news- 
paper, without  specifying  in  what  lanauage, 
the  court  held  that  it  must  be  in  English,  the 
ordinaiy  language   of   the  state.     State,  Citu 
Publishing  Co.,  v.  Jersey  City,  54  N.  J.  L  437. 
And  the  same  point  was  a^ain  decided  in  the 
same  way  in  State,  WUson,  v.  Trenton,  56  N. 
J.  L  469.    In  Wisconsin,  where  the  languajre 
in    which    the    required    publication   should 
be  made  was  not  specified,  it  was  held  that,  if 
the  publication  was  made  In  English,  a  city 
council  might  also  authorize  a  publication  in  a 
German   newspaper.     Kellogg,  v.  Oshkosh,  14 
Wis.  624.     Indeed,  I  have  found  no  case  where 
the  question  has  arisen  that  it  has  not  been  de- 
cided, eiiher  expressly  or  by  implication,  that 
where  no  language  is  named,  the  English,  the 
language  of  the  country,  is  intended. 

But  the  requirement  of  the  Constitution  is 
much  more  than  that  the  voter  shall  simply  be 
able  to  read.  It  is  that  he  shall  be  able  to 
read  a  particular  instrument, — "the  Conslitu- 
lion  of  this  state."  These  additional  words 
cannot  be  treated  as  mere  surplusage,  and  re- 1 
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Jected   from  our  consideration.    They  have 
some  meaning,  and.   interpreting  them,  the 
question  immediately  and  necessarily  arises: 
What  is  the  Constitution  of  Wyoming,  which 
this  clause  requires  the  citizen  to  be  able  to 
read  to  qualify  him  for  suffrage?    The  answer 
is  drawn  from  the  common  knowledge  of  the 
people,  and  which  courts  and  juries  are  sup- 
posed to  possess,  and  must  apply  in  reaching 
their  decisions.     It  is  an  instrument  written 
and  adopted  in  the  English  language,  the  judi- 
cial language  of  the  state.     The  requirement 
is  not  that  the  voter  shall  have  studied  or  shall 
understand  and  comprehend  the  contents  or 
substance  of  it,  but  that  he  shall  be  able  to 
read  the  specific  instrument.     He  must  have 
that  much  and  that  character  of  education. 
To  construe  a  reading  in  any  other  language 
than  the  English  to  be  sufficient,  something 
must  be  added  to  the  section,  so  that  it  would 
read,  in  substance:    'No  person  shall  have  the 
right  to  vote  who  shall  not  be  able  to  read  the 
Constitution   of    this  slate,   or  a  translation 
thereof."    It  needs  no  argument  to  establish 
that  a  translation  is  not  identical  with  the  origi- 
nal.   No  matter  how  similar  it    may  be  in 
meaning,  it  is  plain  it  cannot  be  identical.     It 
is  not  the  instrument,  but  a  translation  or  in- 
terpretation of  the  instrument     A  copy  of  a 
Finnish,  Russian,  or  Gkrman  translation  would 
not  be  a  copy  of  the  Constitution,  and  the  offi- 
cer would  be  rash  who  would  certify  it  as  such. 
Cooley  says,  "In  Interpreting  clauses,  we  must 
presume  the  words  have  been  employed  in  their 
natural  and  ordinary  meaning;"  and  he  Quotes 
the  language  of  Chief  Justice  Marshall  that 
the  framers  of  the  Constitution  and  the  people 
who  adopted  it  ''must  be  understood  to  have 
employed  words  in  their  natural  sense,  and  to 
have  intended  what  they  have  said."    Apply- 
ing this  rule,  and  neither  adding  to  nor  taking 
away  from  that  meaning,  it  cannot  be  said  that 
one  who  is  able  only  to  read  a  translation  of 
the  instrument  fills  the  requirement  of  this 
provision,  that  he  must  be  able  to  read  the  in- 
strument. 

The  argument  might.  If  necessary,  be  much 
extended.  Not  only  is  a  translation  not  iden- 
tical in  the  sense  of  being  the  same  in  words, 
but  it  is  uniformly  recognized  that  it  is  not  pre- 
cisely similar  in  meaning,  and,  in  the  nature 
of  things,  in  any  extended  composition,  can- 
not be.  >fany  English  words  have  no  precise 
equivalent  in  other  languages,  for  the  reason 
tbat  the  ideas  expressed  by  them  are  not  famil- 
iar to  the  people  who  spi-ak  those  languages. 
It  is  plain  that  a  people  having  no  knowledge 
of  the  ateam  engine  would  have  no  word  to  ex- 
press or  describe  it.  And  it  is  equally  clear,  I 
think,  that,  civil  liberty  as  it  exists  in  the 
states  of  America  being  unknown  to  the  sub- 
jects of  a  despotic  government,  they  could,  in 
the  nature  of  things,  have  no  word  or  phrase 
in  their  language  to  describe  or  define  it;  and 
the  very  word  "Constitution,"  when  translated 
into  their  language,  would,  of  necessity,  con- 
vey the  idea  of  a  grant  or  concession  from  the 
rules,  rather  than  the  idea  of  an  instrument 
declaring  the  organic  law,  made  by  the  people 
themselves,  and  binding  upon  the  people 
and  their  rulers  alike.  So  that  to  hold  that  the 
ability  to  read  a  translation  in  such  cases  would 
meet  the  requirements  of  the  section  would  ne- 
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cessitate  a  still  greater  alteration  in  its  words, 
80  that  the  section  would  then  in  substance 
read:  "No  person  shall  have  a  right  to  vote 
who  shall  not  be  able  to  read  the  Constitution 
of  this  state,  or  a  translation  of  so  much  thereof 
as  is  capable  of  being  translated  into  such  per- 
son's own  language."  This  is  not  only  the  rea- 
sonable view,  but  the  onesuppoited  by  authori 
ty.  In  the  case  of  Siote,  North  Orange  BaptUt 
Chvrrli,  v.  Ornnflf,  54  N.  J.  L.  112,  14  L.  R.  A. 
62,  the  charter  of  the  ciiy  required  that  public 
notice  of  a  contemplated  improvement  should 
be  given  by  publishing  a  copy  of  the  proposed 
ordinance,  and  that  the  said  notice  should  state 
the  time  and  place  of  the  meeting  of  the  coun- 
cil to  consider  the  said  ordinance.  The  charter 
also  provided  that  these  notices  should  be  pub- 
lished in  all  three  of  the  newspapers  of  the  city, 
one  of  which  was  published  in  the  German  lan- 
guage. The  court  held  that  the  notice  pub- 
fished  in  the  German  newpaper  must  be  in  the 
German  laoguase,  as  otherwise  it  would  not  be 
'^published,"  but  only  "printed;"  but  that  the 
copy  of  the  ordinance  required  to  be  inserted 
in  the  notice  in  such  German  paper  must  be  in 
the  English  language.  The  court  further  says: 
"Again,  the  charter  requires  all  ordinances, 
after  their  passage,  to  be  published  in  the  same 
three  papers.  This  ordinance  was  published 
in  a  German  translation  only.  I  think  this 
was  also  a  mistake.  There  is  a  manifest 
distinction  to  be  observed  between  the  publica- 
tion of  a  notice  and  the  publication  of  an  in- 
strument or  statute  or  ordinance.  A  notice  re- 
quiresno  particular  collocation  of  words  so  long 
as  it  conveys  a  clear  notion  of  its  subject.  But 
a  statute  or  ordinance  has  no  legal  existence 
except  in  the  language  in  which  it  is  passed. 
No  translation,  however  accurate,  can  be 
adopted  in  the  place  of  its  original  text  for  the 
purposes  of  construction  in  a  legal  proceeding. 
Until  the  legislature  makes  a  provision  for  the 
printing  of  ordinances  in  German  newspapers 
in  translation,  it  is  not  perceived  how  they  can 
be  printed  otherwise  than  liiera  et  verbis.  The 
publication  of  the  translation  may  be  regarded 
as  a  proper  explanatory  adjunct  of  the  English 
copy,  but  cannot  be  accepted  as  a  legal  substi- 
tute for  it.  This  view  of  the  manner  in  which 
an  ordinance  sl)ould  be  printed  under  these 
conditions  applies  in  some  degree  to  the  notice 
also.  As  already  set  forth,  the  charter  re- 
quires that  as  part  of  such  notice  a  copy  of  the 
proposed  ordinance  shall  be  published.  For 
the  reasons  already  stated,  this  copy  should 
appear  in  English.  The  ordinance  must  be  set 
aside."  This  language  cannot  be  misunder- 
stood. The  court  distinctly  hold  that  such  an 
instrument  "has  no  legal  existence  except  in  the 
language  in  which  it  is  passed;"  that  a  transla- 
tion **cannot  be  accepted  as  a  lege,  substitute 
for  it."  In  Stawe  v.  Thomas,  2  Wall.  Jr.  547, 
Uncle  Tom's  Cabin  had  been  translated  into 
German  by  the  author,  and  the  tran.s1ation 
secured  by  copyright.  The  defendant  made  a 
second  translation  into  German,  published  it  in 
a  Philadelphia  newspaper,  and  was  proceeding 
to  secure  such  second  translation  by  copyright. 
It  was  held  that  such  second  translation  was 
not  an  infringement  of  the  copyright  of  the 
original,  nor,  being  an  independent  translation, 
of  the  copyright  of  the  first  translation.  And 
the  court  says:  **Its  identiiv  does  not  consist 
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merely  in  the  ideas,  knowledge,  or  infonnatioii 
communicated,  but  in  the  same  conceptions 
clothed  in  the  same  words,  which  make  it  the 
same  composition.  A  'copy'  of  a  book  must, 
therefore,  be  a  transcript  of  the  language  in 
which  the  conceptions  of  the  author  are  clothed; 
of  something  printed  and  embodied  in  a  tangi- 
ble shape.  The  same  conceptions  clothed  in 
another  language  cannot  constitute  the  same 
composition^  nor  can  it  be  called  a  transcript 
or  'copy'  of  the  same  'book.'"    Id.  565. 

The  reasoning  of  these  cases  applies  with  full 
force  to  what  is  called  the  ••Constiiuiion." 
under  our  system  of  government.  It  is  true 
that,  in  a  general  sense,  a  Constitution  may  be 
defined  as  a  "fundamental  law  or  basis  of 
goverLment,"  and,  as  in  the  case  of  the  En- 
glish Constitution,  may  be  unwiitten.  But 
that  is  not  the  American  sense.  Judge  Cooiey 
says:  "In  American  constitutional  law,  the 
word  'Con-stitution'  is  used  in  a  restricted  stnse, 
as  implying  the  written  instrument  agreed 
upon  by  the  people  of  the  Union,  or  of  any  one 
of  the  states,  etc."  Const.  Lim.  3.  Neither  is 
this  a  mere  technical  sense  of  the  word.  It  is 
the  technical  and  it  is  the  popular  sense. 
It  is  the  only  correct,  legal  sense,  in  its  con- 
text. The  requfrement  being  tbe  ability  to 
read,  the  necessary  inference  is  that  it  is  a 
written  instrument. 

But  it  is  urged  with  great  earnestness  that 
the  section  must  be  strictly  construed;  that 
no  language  being  mentioned,  and  tbe  term 
to  "read"  being  applicable  to  a  reading  in  any 
language,  it  cannot  be  restricted  to  a  reading 
in  the  English.  It  is  said,  "He  must  be  un- 
able to  read  the  Constitution  at  all,  to  come 
within  the  strict  meaning  of  §  9;"  that  is  to 
say,  if,  by  any  possible  interpretation  of  the 
words,  he  can  be  said  to  be  able  to  read  tbe 
Constitution,  he  is  not  exclude<l  from  tbe  suf- 
frage by  its  terms.  This  is  not  a  proper  ap- 
plication of  the  rule  of  strict  construction. 
The  court  in  United  States  v.  WiUberger,  18 
U.  S.  5  Wheat.  95,  5  L.  ed.  42,  says:  "  It  is 
said,  that  notwithstanding  this  rule,  the  in- 
tention of  the  lawmaker  must  govern 

This  is  true.  But  this  is  not  a  new  independ- 
ent rule,  which  subverts  the  old.  It  is  a  modi- 
fication of  the  ancient  maxim,  and  amounts  to 
this,  that  though  penal  laws  are  to  be  con- 
strued strictly,  they  are  not  to  be  construed  so 
strictly  as  to  defeat  tbe  obvious  intention  of 
the  legislature.  The  maxim  is  not  to  be  so 
applied  as  to  narrow  the  words  of  the  statute 
to  the  exclusion  of  cases,  which  those  words, 
in  their  ordinarv  acceptation,  or  in  that  sense 
in  which  the  legislature  has  obviously  used 
them,  would  com^prehend."  And  in  the  Eng- 
lish case  of  NicJio^son  v.  Fields,  31  L.  J.  Exch. 
N.  S.  235,  it  is  said:  "I  .  .  .  admit  that 
thotigh  the  common  distinction  taken  between 
penal  acts  and  remedial  acts,  that  the  former 
are  to  be  construed  strictly,  the  others  are  to 
be  construed  liberally,  is  not  a  distinction,  per- 
haps, that  ought  to  be  erased  from  the  mind 
of  a  judge,  yet  I  think  that  we  ought  always 
to  look,  what^ver  be  the  act,  be  it  penal  or 
be  it  remedial,  for  the  true  construction  of  the 
act  by  its  language,  and  in  that  respect  that 
there' oucht  to  be  no  distinction  between  a 
penal  statute  and  a  remedial  statute."  Tbe 
intention  of  the  convention  and  the  people  is 
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40  be  collected  from  the  words  they  employ. 
Tbey  have  used  words  of  defioite  meaning, 
Jegally  and  commonly  well  understood.  They 
mast  be  accepted  in  that  sense  by  the  court 
^o  distinction  of  a  strict  or  liberal  construc- 
tion is  involved.  If,  however,  having  ascer- 
tained the  correct  meaning  of  the  words  in 
their  context,  it  were  reasonably  doubtful 
whether  the  persons  referred  to  are  included, 
the  rule  of  strict  construction  would  be  ap- 
plied, and  tbey  would  be  excluded  from  the 
operation  of  the  section.  No  such  doubt 
arises  in  this  case,  but  they  are  obviously  in- 
cluded within  the  words  as  interpreted,  and 
have  not  the  right  of  suffrage  under  the  Con- 
stitution. 

In  my  opinion,  the  circumstances  do  not 
arise  which  would  authorize  the  court  to  in- 
terpret the  section  otherwise  than  by  the  natu- 
ral and  ordinary  meaning  of  the  words  them- 
selves; for  it  cannot  be  shown,  as  required  by 
the  rule  as  stated  bv  Sutherland,  before  it  can 
be  read  other  than  literally,*'  either  that  there 
is  some  other  section  which  cuts  down  or  ex- 
pands the  meaning,  or  that  the  section  itself 
is  repugnant  to  the  general  purview."    But,  if 
it  were  deemed  necessary  or  permissible  to  re- 
sort to  other  sources  of  information  to  aid  in 
the  construction,  this  view  is  rather  strength- 
ened than  otherwise.    At  the  same  time,  there 
is  one  suggestion  which  seems  to  be,  in  some 
measure,  at  least,   persuasive  of  a  different 
-view;  and  that  is  that  this  section  is  modeled 
upon  a  similar  one  in  the  Massachusetts  Con- 
stitution, where  the  requirement  is  the  ability 
'*to  read  the  Constitution  in  the  English  lan- 
guage."   And  it  is  forcibly  urged  that  the 
omission  of  the  words  *in  the  English  lan- 
guage "  proves  the  intention  of  the  convention 
to  dispense  with  that  requirement    But  it  ia 
•«Tident  in  the  first  place,  that  the  rule  that 
statutes  originally  enacted  in  another  state, 
when  adopt^,  are  deemed  to  be  taken  with 
the  settled  construction  given  them  in  the  state 
from  which  they  are  copied,  has  no  applica- 
tion; for  the  converse  of  the  proposition  is 
simply  a  negative,  that,  not  having  copied  the 
original  statute,  we  do  not  adopt  its  construc- 
tion.   But  the  argument  is  that  the  changed 
phraseology  indicates  a  change  of  substance 
and  intent    It  is  clear  that  a  change  of  the 
phraseology  of  an  older  statute  of  the  same  state 
by  a  revision  presents  a  much  stronger  case  than 
this,  and,  in  discussing  that  subject,  Suther- 
land says:  'The  presumption  of  a  change  of 
intention  from  a  change  of  language  is  of  no 
.^reat  weight,  and  must  mainly  depend  on  the 
ID  I rinsic  difference  as  resulting  from  the  modi- 
-fication.    A  mere  change  in  the  words  of  a  re- 
vision will  not  be  deemed  a  change  in  the  law 
unless  it  appears  that  such  was  the  intention. 
The  intent  to  change  the  law  must  be  evident 
-and  certain;  there  must  be  such  substantial 
-change  as  to  import  such  intention,  or  it  must 
otherwise  be  man!  fpRt  from  other  guides  of  inter- 
pretation, or  the  difference  of  phraseologv  will 
not  be  deemed  expressive  of  a  different  inten- 
tion."   Stat  Constr.  ^  256.    And  in  this  Case 
the  omission  does  not  of  itself  furnish  an  in- 
terpretation of  the  words  as  they  now  stand; 
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and,  to  give  it  the  greatest  weight  that  could 
reasonably  be  claimed  for  it,  the  only  effect 
would  be  to  send  the  court  upon  a  search 
through  the  journals  of  the  convention  to  as- 
certain what  the  motives  of  the  convention 
were  in  making  the'change  of  language.  This 
we  are  not  permitted  to  do  when  the  words 
themselves  are  unambiguous,  as  they  are  in 
this  case.  But,  if  we  should  do  so,  other  facts 
appear  which  most  outweigh  the  one  named. 
The  section  was  introduced  in  its  present  form 
and  no  mention  is  anywhere  made  that  it  was 
taken  from  the  Constitution  of  Massachusetts; 
and  the  fact  that  that  Constitution  contains  the 
words  *'in  the  English  language'*  is  only  once 
mentioned  in  the  debates.  The  provision  was 
debated  at  great  length,  and  by  a  large  num- 
ber of  the  members,  and  the  section  as  it  now 
stands  was  under  iire  during  the  entire  dis- 
cussion. And  while,  by  the  well-settled  rules 
of  construction,  we  would  not  in  any  contin- 
gency be  permitted  to  recur  to  the  views  of 
individual  members,  yet  it  is  easily  ascertain- 
ahte  from  the  debates  what  the  general  pur- 
pose of  the  convention  was.  Without  any 
?[uestion,  it  was  to  deny  suffrage  to  a  class  of 
oreign  birth,  who  congregated  in  large  num- 
bers in  the  mining  towns,  and  who,  it  was 
claimed,  were  unfamiliar  with  our  institu- 
tions, were  unable  to  vote  intelligently,  and 
were  and  would  be  voting  at  the  dictation  of 
others.  This  class  was  designated  again  and 
again.  At  the  same  time  there  was  expressed 
in  unmistakable  terms  the  greatest  disinclina- 
tion to  disfranchise  citizens  of  the  United 
States,  whether  of  native  or  foreign  birth, who 
were  attached  to  our  institutions,  acquainted 
with  public  affairs,  and  able  to  vote  intelli- 
gently, but  who,  by  defect  of  early  education, 
were  unable  to  read;  and  the  determination 
not  to  disfranchise  any  of  the  latter,  except 
so  far  as  it  might  be  unavoidable  in  carrying 
out  the  purposes  of  the  convention,  was  re- 
peatedly expressed,  and  was  clearly  shown  in 
the  adoption  of  g  10  of  the  same  article. 
There  can  be  no  question  of  the  identity 
of  the  class  intended  to  be  reached  with  those 
whose  right  of  suffrage  is  involved  in  this 
case.  Of  the  wisdom  or  justice  of  the  measure 
this  court  is  not  empowered  to  judge;  but  it 
would  be  a  strange  and  surprising  result  if 
the  very  class  whom  the  convention  purposed 
to  exclude  should  be  adjudged  entitleid  to  suf- 
frage, while  others  native  to  the  countir,  or 
thoroughly  Americanized  by  long  residence 
and  famfliarity  with  our  institutions,  and 
whom  the  convention  desired  to  exempt  as  far 
as  possible  from  the  operation  of  the  provision, 
should  be  disfranchised.  I  am  therefore  of 
the  opinion  that  the  meaning  of  the  words 
themselves  is  clear,  and  there  is  no  occasion 
to  resort  to  external  aids  in  their  construction; 
and  that,  if  the  debates  should  be  resorted  to, 
it  would  further  appear  that  the  words,  as  in- 
terpreted, express  the  true  intent  of  the  con- 
vention and  the  people.  I  also  concur  in  the 
opinion  that,  an  answer  to  the  remaining  ques- 
tions submitted  not  being  necessary  to  a  deci- 
sion of  these  cases,  they  ought  not  at  this  tims 
to  be  considered. 
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Wilson  W.  JAGGER,  Appt, 

V. 

PEOPLE'S  STREET  RAILWAY  COM- 

PANY  et  al. 

(180Pa.43B.) 

Jumping  ISrom  an  eleetrie  ear  moving  at 
the  rate  of  from  4  to  6  miles  an  hour  Js  contrlb- 
Qtory  neffllffenoe  as  matter  of  law. 


(March  22. 1897.) 

APPEAL  by  plaintiff  from  a  Jud|rmeo(  of 
the  Court  of  Common  Pleas  fur  Lacka- 
wanna County  In  favor  of  defendants  in  aD  ac- 
tion brought  to  recover  damages  for  pc^80Da^ 
injuries  alleeed  to  have  been  caused  bj  de- 
fendant's negligence.  Affirmed. 
The  case  sufficiently  appears  in  the  opinion. 


Nora— ifea«0enee  <n  oetting  on   or  off  a  moving 

street  ear. 

The  question  of  how  far  It  is  negllffenoe  to  get 
onto  or  off  from  a  movinir  street  car  will  generally 
arise  in  actions  ajralnst  the  street- oar  companies 
to  recover  damages  for  Injuries  received  while 
making  the  attempt.  A  number  of  decisions  have 
been  rendered  against  the  plaintiffs  in  such  oases, 
not  because  they  were  guilty  of  contributory  negli- 
gence, but  because  no  negligence  on  the  part  of 
the  carrier  was  shown,  which  was  necessary  to 
support  a  recovery. 

Carrier  must  have  been  neffUaenL 

There  may  be  circumstances  under  which  a  per- 
son alights  from  a  moving  car  and  Is  Injured-  when 
the  question  of  contributory  negligence  cannot 
arise  because  there  has  been  no  negligence  on  the 
part  of  the  street-car  company  which  would  ren- 
der It  liable.  For  Instance.  If  the  passenger  signals 
for  a  stop  and  while  the  car  Is  slowing  down  for 
that  purpose,  without  waiting  for  It  to  come  to  a 
stop,  he  steps  off,  falls,  and  is  Injured,  there  has 
been  no  negligence  on  the  part  of  the  carrier  which 
would  render  ic  liable,  and  the  question  of  his  con- 
tributory negligence  cannot  be  considered.  Hax^ 
men  V.  Washington  O.  R.  Co.  0  Mackey.  04. 

If  there  was  no  negligence  on  the  part  of  the 
carrier  there  can  be  no  recovery,  although  the  act 
of  the  plaintiff  may  not  have  been  negligent.  Hes- 
tonvllle  Pass.  R.  Co.  v.  Oonneil,  88  Pa.  520, 88  Am. 
Bep.  472;  Sandford  v.  Hestonvllle,  M.  ft  F.  Pass. 
R.  Ck>.  186  Pa.  84;  Clutzbeher  v.  Union  Pass.  R.  Co. 
(Pa.)  1  Cent  Rep.  8S9;  Ooller  v.  Frankford  ft  8. 
B.  Co.  9  W.  N.  0. 477;  West  Chtcairo  Street  R.  Co. 
y.  Binder.  61  111.  App.  420;  Dallas  Consol.  Traction 
R.  Co.  V.  Randolph,  8  Tex.  Civ.  App.  218. 

In  Nichols  v.  Middlesex  R.  Co.  106  Mass.  468,  the 
tnjury  occurred  by  the  sudden  starting  of  the  car, 
and  the  case  turned,  not  on  the  question  of 
whether  or  not  the  attempt  to  get  on  the  car  while 
it  was  in  motion  was  negligence,  but  upon  the 
question  whether  or  not  those  In  charge  of  the 
car  knew  of  the  attempt  so  as  to  be  charireable 
with  negligence  In  starting  the  car  f  qprward  when 
they  did. 

Paasenoer  tdkee  the  ritik. 

If  a  person  undertakes  to  board  or  to  alight  from 
a  moving  car  he  takes  the  risk  of  mjury  which  orw 
dlnarlly  attends  such  action. 

In  the  absence  of  negligence  on  the  part  of  the 
carrier  the  person  who  steps  off  the  moving  car 
will  take  the  risk  of  injury.  White  v.  West  End 
Street  R.  Co.  166  Mass.  622. 

So,  a  person  attempts  to  get  onto  a  moving  street 
car  at  his  own  risk.  Picard  v  Ridge  Ave.  Pass.  R. 
Co.  147  Pa.  196. 

A  passenger  who  voluntarily  Jumps  onto  or  off 
from  a  moving  car  does  so  at  his  own  peril  and 
cannot  lecover  for  an  injury  thereby  received  on 
the  ground  that  the  construction  of  the  car  was  de- 
fective. If  the  car  would  have  been  safe  for  ordl- 
oary  use.  Werbowlsky  v.  Fort  Wavne  ft  B.  R.  Co. 
86  Mich.  286. 
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A  person  who  attempts  to  get  upon  a  borae  oar- 
while  it  is  in  motion,  and  who  persistfi  after  be  i» 
told  to  wait  until  the  car  stops,  cannot  recover  for 
an  Injury  caused  by  running  against  a  peraon  oa 
the  step  of  the  car.  Gallagher  v.  West  Bod  Street 
R.  Co.  156  Mass.  167. 

If  the  attempt  to  get  onto  the  moving  car  is  t he- 
sole  cause  of  the  injury  there  can  be  no  reoowery. 
Thrings  v.  Central  Park  R  Co.  7  Robt.  616. 

If  an  injury  Is  caused  by  a  person *s  attempting' 
to  get  off  a  car  in  motion,  and  t)eing  thrown  agiiiii9t 
an  obstruction  in  tbe  highway  by  themomeotuok 
of  the  car,  he  cannot  recover.  Saffer  v.  Dry  Dock^ 
B.  B.  ft  a  B.  Co.  2  Silv.  Sup.  Ct.  8I& 

The  mere  refusal  of  the  carrier  to  stop  the  car 
will  not  authorize  the  passenger  to  attempt  to  get 
off  from  It  while  it  Is  in  motion  so  as  to  otianra  the- 
carrier  with  liability  for  the  result  of  the  attempt. 
Qlnnon  v.  New  York  ft  H.  R.  Co.  3  Robt.  2& 

A  person  forty* two  years  old  and  weigbingan^ 
pounds  who  attempts  to  board  a  street  car  morinir 
6  miles  an  hour  with  a  basket  In  one  band  and  a 
bottle  in  the  other  must  bear  the  consequences  of 
an  injury  which  results  from  the  failure  of  bia 
attempt.  Baltimore  Traction  Co.  v.  State,  Ring- 
gold, 78  Md.  400. 

But  it  has  been  held  that  a  person  attempting  to 
get  on  an  electric  street-railway  car  while  tt  is  la 
motion  assumes  the  risk  of  injury  only  from  tbe  or- 
dinary movement  of  the  car.  Sohepers  v.  Union 
Depot  R.  Co.  126M0.66S. 

How  far  neifiioeMe  a  qiKstton  of  laio. 

Where  the  carrier  has  been  negligent  so  that  th» 
passenger  will  have  a  right  to  recover  in  case  ha 
was  himself  free  ftrom  negligence,  the  questloa 
how  far  his  act  was  negligent  immediately  arises. 
And  the  further  question  then  arises  whether  the 
Judge  or  the  Jury  shall  give  the  answer.  As  a  gen- 
eral rule  it  may  be  stated  that  the  question  Is  for 
tbe  Jury.  But  In  some  cases  it  may  be  determined 
as  matter  of  law. 

Thus,  It  Is  negligence  to  attempt  to  board  a 
street  car  while  it  Is  in  rapid  motion.  Chicago 
City  R.  Co.  V.  Del  court,  88  III.  App.  490. 

So,  It  Is  gross  negligence  in  a  passenger  to  Jump- 
from  a  car  which  is  going  at  the  rate  of  20  milea 
an  hour,  whether  or  not  he  knows  that  the  speed 
is  so  hiffh.  Mapterson  v.  Macon  City  ft  8.  Street  R^ 
Co.  88  Ga.  486. 

So,  it  Is  negligence  for  a  perMu  to  board  a  cable- 
car  running  at  tbe  rate  of  10  miles  an  hour  without 
signaling  tbe  car  to  stop  on  tbe  side  next  tbe  other 
track  upon  which  another  car  Is  approacbluK  at 
the  same  speed  but  a  Bbort  distance  away.  Brook» 
y.  Mt.  Auburn  Cable  Co.  29  Ohio  L.  J.  6a 

So,  stepping  from  a  cable  car  going  at  the  rate 
of  11  miles  an  hour  Is  gross  negligence.  Denver 
Tramway  Co.  v.  Owens,  20  Colo.  107. 

It  is  presumptively  negligent  to  attempt  to  boar^ 
a  street  car  which  Is  running  at  Ita  ordinary  rate 
of  speed  or  at  accelerated  speed,  or  to  attempt  to- 
get  on  the  platform  or  between  car*.  Sahlgaard 
V.  St,  Paul  City  H.  Co.  48  Minn.  288. 

If  the  rate  of  speed  is  so  high  and  the  plao*  of 
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Jfr.  Charles  L.  Hawley*  for  appellant: 

The  defendants,  having  on  many  previous 

occasions  slowed  the  speed  of  the  car  so  uni- 

formly  that  the    plaintiff   had    many  times 

alighted  therefrom  without  injury,  where  un- 


der an  obligation  to  the  plaintiff  to  do  so  on 
the  occasion  of  the  accident    The  sudden  put- 
ting on  of  the  power  was  negligence  in  this 
case 
Lineh  ▼.  PitUburgh  Traction  Oo.  158  Pa.  102. 


descent  so  obviously  perUoos  that  a  person  of  ordi- 
oary  prudence  would  not  attempt  to  ffet  off.  the 
act  is  oontiibatory  oefrllgenoe  and  wlU  bar  a  recov- 
ery. So  tf  the  passenger  steps  from  a  rapid  lymoYlnfT 
train  on  to  the  other  track  wltboat  looking  to  see 
If  •  train  is  coming  on  it  be  wlU  be  guUty  of  such 
negligence  as  to  bar  tais  recorery  for  injury  by  a 
train  on  the  other  track.  Weber  v.  fUuisas  City 
Cable  B.  Co.  100  Mo.  liM,  7  L.  R.  ▲.  819. 

Oetttog  off  a  oar  in  rapid  motion  is  negligence. 
Paffer  v.  Dry  Dock,  B.  a  4  a B.  Oo.2  Silv. Sup.  Ct. 
818. 

A  person  injured  by  attempting  to  board  an  eleo- 
trio  car  when  it  is  running  at  full  speed  cannot  re- 
cover from  the  carrier  for  the  injury.  Woo  Dan 
▼.  Seattle  Blectric  a  k  Power  Go.  6  Wash.  480. 

In  91oketts  v.  Birmingham  Street  a  Ck>.  86  Ala. 
•OU  the  oourt  says  there  can  be  no  question  that 
the  plaintiff  was  guilty  of  negligence  which  prozl- 
wmtely  contributed  to  hia  injury,  if  while  the  car 
was  In  motion  he  attempted  to  step  off  with  a  keg 
of  lead  in  his  bands,  and  would  not  have  been  In- 
jured had  he  remained  on  the  car.  It  is  further 
Mild  that  stepping  from  a  moving  oar  without 
oeoesstty  when  injury  is  caused  thereby  which 
would  hare  been  avoided  by  remaining  on  the 
ear  Is  negligence  which  will  defeat  a  recovery. 
And  that  rullog  was  followed  in  McDonald  v. 
Montgomery  Street  a  Ca  110  Ala.  161. 

But  in  cases  where  the  speed  was  not  great,  and 
no  other  circumstances  making  negligence  plainly 
apparent  were  present,  the  oourt  refuses  to  decide 
the  question  as  one  of  law. 

It  would  be  impossible  for  a  oourt  to  lay  down 
the  rule  as  to  what  particular  speed  would  be  snf- 
Hcient  notice  to  a  passenger  that  If  he  attempted 
to  get  on  or  off  be  would  be  guilty  of  oontrfhutory 
Degiigenoe.  Cioero  k  P.  Street  a  Ck>.  v.  Melxner, 
100  lU.  820. 81  L.  a  A.  88L 

It  cannot  be  announced  as  a  legal  prinoiple  that 
a  passenger  upon  a  street  railway  car  may  not  get 
off  the  oar  when  it  is  in  motion.  Brown  v.  Seattle 
City  a  Co.  10  Wash.  466. 

The  mere  fact  that  a  car  Is  moving  slowly  when 
a  man  attempts  to  get  onto  it  does  not  make  him 
guilty  of  negligenoe  as  matter  of  law,  but  the 
question  is  for  the  jury.  Morrison  v.  Broadway  k 
a  Ave.  a  Co.  180  N.  r.  lao,  Affirming  28  N.  Y.  S.  a 
tfS. 

It  is  not  under  all  circumstances  negligence,  as 
matter  of  law,  for  a  person  to  get  upon  a  street  car 
while  it  lain  motion.  In  exceptional  cases  it  may 
te  so,  but  ordinarily  it  Is  a  question  for  the  jury. 
Bppendorf  v.  Brooklyn  City  Jfc  N.  a  Co.  08  N.  T. 
196, 25  Am.  Bep.  17L 

It  is  not  negligence,  as  matter  of  law,  to  step  on 
or  off  from  a  moving  street  oar.  Omaha  Street  a 
Co.  ▼.  Craig,  88  Neb.  OOL 

In  McSwyny  v.  Broadway  ft  8,  Aye.  a  Oo.  107  N. 
Y.  8.  B.  888,  the  court  charged  that  if  the  plaintiff 
bad  attempted  to  enter  the  car  while  it  was  in 
motion  »hA  oould  not  recover,  and  the  appellate 
court  held  that  this  was  as  favorable  to  defendant 
as  It  could  demand,  because  it  was  settled  that  it 
wns  not,  as  matter  of  law.  always  negligent  to  pass 
upon  a  street  car  while  it  is  in  motion. 

Id  Schacberl  ▼.  St.  Paul  City  a  Co.  42  Minn.  42, 
the  court  while  recognizing  the  general  rule  says 
that  the  conditions  attending  the  act  might,  from 
the  undisputed  tcsiimony,  appear  so  unfavorable 
as  to  warrant  the  oourt  in  holding,  as  matter  of  law, 
that  rocklessness  and  negligenoe  were  apparent  in 
the  attempt. 

S8li.R  A. 


In  Hagan  ▼.  Philadelphia  ft  G.  Ferry  a  Co.  15 
Phila.  snrs,  it  was  held  that  it  was  oontributory 
negligence,  as  a  matter  of  law,  for  a  person  to  leap 
from  a  moving  horse  car.  But  there  was  nothing 
to  show  negligence  on  the  part  of  the  carrier  in 
the  case  except  the  fact  that  the  car  was  not  stopped 
when  the  signal  was  given  so  that  the  ruling  oould 
have  been  placed  on  the  ground  that  there  was 
nothing  to  charge  the  carrier  with  negligence,  and 
the  ruling  as  to  oontributory  negligenoe  was  un- 
necessary. 

And  in  Nichols  v.  Sixth  Ave.  a  Co.  88  N.  Y.  181, 
07  Am.  Dec  TBO,  it  is  said  that  a  passenger  has  no 
right  to  jump  from  a  street  car  while  It  is  in 
motion. 

It  is  not  negligenoe  In  law  to  get  on  to  a  slowly 
moving  street  car.  Valenthie  v.  Broadway  ft  8.  Ave. 
a  Co.  14  Daly,  540;  Seiti  v.  Dry  Dock,  a  a  ft  a 
a  Co.  10  Daly,  854;  Bppendorf  ▼.  Brooklyn  Ci^  ft 
N.  a  Co.  51  How.  Pr.  475. 

nowfataUiM&MoanoM  matter  of  loisu 

There  are  a  few  expressions  in  some  of  the  cases 
which  would  tend  to  imply  that  a  person  getting 
off  from  or  onto  a  moving  oar  might  be  exercising 
due  care  as  matter  of  law. 

If  when  the  passenger  attempts  to  step  off  from 
the  car  it  is  barely  moving,  his  attempt  will  not 
constitute  such  negligenoe  as  will  prevent  his  re- 
covery for  an  injury  caused  by  a  sudden  jerk  of 
the  car  which  throws  him  to  the  ground.  Chicago 
City  a  Co.  V.  Mumford,  9}  Ul.680. 

If  a  person  has  free  use  of  his  faoulitles  and 
limbs,  and  has  given  proper  notloe  of  his  desire  to 
be  taken  up,  and  the  car  has  slackened  speed  in  the 
usual  manner,  it  is  not  negligenoe  for  him  to  at- 
tempt to  get  on  when  It  is  slowly  moving.  Conner 
V.  Citizens  Street  a  Co.  105  Ind.  88, 56  Am.  Bep.  177. 

It  would  be  a  hard  rule  to  hold  a  passenger  guilty 
of  oontributory  negligence  in  attempting  to  board 
a  street  oar  moving  so  slowly  that  t^ere  would  be 
no  apparent  danger  whatever  in  the  attempt— so 
slowly  that  a  person  of  reasonable  prudence  in  the 
exorolse  of  ordinary  oare  would  not  hesitate  to 
make  the  effort  Stager  v.  Bidge  Ave.  Pass,  a  Ob. 
119  Pa.  7a 

If  the  Intending  passenger  has  a  right  to  think 
from  the  condition  of  the  oar  that  it  is  about  to 
stop  he  has  a  right  to  get  on.  Waiters  v.  PhiUidel- 
phia  Traction  Co.  101  Pa.  88. 

How  far  the  courts  in  the  above  cases  Intended 
to  decide  that  the  person  was  exercising  due  oare 
as  matter  of  law  is  somewhat  uncertain.  The  ques- 
tion would  probably  involve  the  further  question 
of  proximate  cause  so  that  if  the  court  decided  it, 
the  decision  would  simply  be  that  the  act  of  the 
passenger  d  Id  not  oause  or  contribute  to  the  injury. 
So  far  as  the  act  was  one  of  negligence  simply  it 
would  seem  to  be  properly  within  the  province  of 
the  jury. 

As  matter  of  law  the  act  of  getting  on  a  moving 
street  oar  is  colorless.  It  is  for  the  jury  to  say 
whether  the  passenger  is  guilty  of  negligence  or 
was  in  the  exercise  of  due  care.  Ollbert  v.  Third 
Ave.  a  Co.  22  Junes  ft  8. 270. 

Although  it  may  not  be  negligence  as  matter  of 
law  to  leave  a  street  car  In  motion,  yet  it  is  not  erl- 
dence  of  due  care.  So,  where  a  person  reoeives  in- 
jury by  stepping  from  a  moving  car  immediately 
in  front  of  another  car  coming  from  an  opposite 
direction  no  recovery  can  t)e  had  for  the  injury. 
Creamer  v.  West  Bud  Street  a  Co.  150  Mass.  880,  U 
lL.aA.  4801 
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A  paBsenger'aleaTlDg  a  slowly  moving  street 
car  is  not  per  $e  negligence. 

Lake  Share  d  Af.  S.  B.  Co.  y.  Bangi,  47 
Mich.  470;  Cindnnaii,  W.  d  M.  R  Co.  ▼.  Pe- 


ten,  80  Ind.  168;  81,  Lovii,  I.  M.  d  8.  R.  Co. 
v.  Canirell,  37  Ark.  519,  40  Am.  Rep.  105; 
Cumberland  VaUey  B.  Co,  ▼.  Mattgane,  61  Md. 
58.  48  Am.  Rep.  88:  Edgar  ▼.  Northern.  B.  Co. 


If  the  iMwuenflrer  has  proceeded  so  far  toward 
irettiDfr  off  before  the  car  stops  that  he  cannot  re- 
trace his  steps,  he  will  not  be  neirliRent  In  erettinflr 
off  after  the  car  has  started.  Piper  t«  Minneapolis 
Street  R.  Co.  62  Mino.  288. 

To  Aret  on  or  off  a  movinir  street  oar  is  not  neces- 
eanly  nefrliflrenoe.  West  Chicago  Street  B.  Co.  t. 
Dudzik,  VI  III.  App.  681. 

It  is  not  neff licence  for  a  man  twenty>8iz  years 
old,  in  good  health  and  unencumbered,  to  attempt 
to  board  a  slowly  moving  car,  but  in  case  he  does  so 
and  Is  in  lured  by  coming  In  contact  with  a  truck 
standing  In  the  street  before  he  gets  safely  Inside, 
be  cannot  recover  for  the  injury  for  the  reason 
that  the  injury  is  due  to  his  own  act  as  much  as  to 
the  act  of  the  carrier,  and  there  is  no  ground  for 
recovery.  Moylan  v.  Second  Ave.  R.  Co.  128  N.  T. 
668,  Beverslng  86  N.  Y.  S.  B.  644. 

(^luetion  for  jury. 

In  the  majority  of  cases  It  will  be  a  question  for 
the  Jury  to  determine  whether  or  not  the  injured 
l>erflon  was  negllgeot.  North  Chicago  Street  K.  Co. 
V.  Wrixon,  61  III.  App.  807:  Sahlgaard  v.  St.  Paul 
City  B.  Co.  48  Minn.  282;  Omaha  Street  B.  Co.  v. 
Martin,  48Keb.  66;  Munroe  v.  Third  Ave.  R.  Go.  18 
Jones  ft  &  114;  Llncb  v.  Pittsburgh  Traction  Co.  163 
Pa.  102. 

If  the  person  Is  in  physical  vigor  and  free  from 
any  hindrance  the  question  of  negligence  Is  one  of 
fact  for  the  Jury.  Flnkeldey  v.  Omnibus  Cable 
Co.ll4Cal.  28. 

To  board  or  depart  from  an  electric  street  oar  In 
motion  is  not  negligence  v^  se,  but  the  question  is 
for  the  Jury.  Cicero  ft  P.  Street  B.  Go.  v.  Meizner, 
160  ni.  8»,  81 L.  B.  A  88L 

The  question  of  negligence  In  getting  iuto  a 
borse  car  while  It  Is  In  motion  is  for  the  Jury. 
Korth  Chicago  Street  B.  Co.  v.  Williams,  140  111.  276. 
Affirming  40  111.  App.  800,  where  It  Is  said  that  the 
^tting  on  the  cars  while  they  were  in  motion  had 
nothing  to  do  with  the  accident. 

The  court  will  not  be  authorized  to  take  the  case 
from  the  Jury  unless  the  act  as  proved  by  undls- 
puted  testimony  Isseento  be  such  that  the  common 
Judgment  of  men  might  pronounce  it  to  be  negli- 
ence.  MoDonough  v.  Metropolitan  B.  Co.  187  Mass. 
210. 

Where  a  man  sixty-eight  years  old  and  weighing 
nearly  200  pounds  attempted  to  get  on  to  a  car  go- 
ing about  4  miles  an  hour,  after  signaling  the 
driver  to  stop,  and  fell  off  and  was  Injured,  it  was 
held  a  question  for  the  Jury  whether  or  not  he  was 
negligent.  Briggs  ▼•  Union  Street  B.  Go.  148 
Mass.  72. 

If  the  oar  had  motion  when  the  passenger  at- 
tempted  to  get  off,  the  question  of  negligence  will 
be  for  the  Jury  unless  the  testimony  uncontrover- 
tibiy  shows  that  It  was  dangerous  motion.  Lax  v. 
Forty-Seoond  ft  O.  Street  Ferry  B.  Go.  14  Jones  ft 
&44B. 

If  a  person  gets  upon  the  wrong  side  of  the  oar, 
and  is  brought  into  collision  with  a  pole  support- 
ing the  trolley  wires  which  is  located  t)etween  the 
tracks,  the  question  is  for  the  Jury  whether  or  not 
lie  was  negligent  in  making  the  attempt,  under  all 
the  olroumstances  of  the  case,  to  get  upon  the  car 
when  It  was  moving  slowly  and  he  had  no  knowl- 
edge of  the  existence  of  the  poles.  Kowalskl  v. 
JNTewark  Pass.  B. Go.  16  N.  J.  L.  J.  80. 

in  Van  de  Venter  v.  Chicago  City  B.  Co.  26  Fed. 
Sep.  82,  the  court  charged  the  Jury  that  If  theplaln- 
tliTs  injury  was  caused  by  her  own  want  of  pru- 
dence or  care  In  attempting  to  take  the  oar  while 
tt  was  in  motion  she  could  not  recover. 
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Neoligenee  dependent  on  eirewnuianeea. 

Whether  a  person  in  boarding  a  movtoiratreet 
car  Is  guilty  of  negligence  most  depend  upon  th«9  cir> 
cu  mstanoes  of  each  particular  caae.  And  it  cannot 
be  said  to  be  negligence  per  as  unless  the  ace  be 
such  that  under  the  oircu  mstanoes  but  one  oon- 
elusion  can  be  arrived  at,  that  of  negligence.  Cf t^ 
lens*  Street  B.  Co.  v.  Spahr,  7  Ind.  App.  88. 

The  question  of  negligence  or  not  depends  upon 
the  circumstances  of  each  particular  case,  aa.  the 
speed  of  the  car,  the  activity  or  Infirmity  of  the 
person  and  the  like,  and  Is  for  the  Jury.  Ober  t. 
Crescent  aty  B.  Co.  44  La.  Ann.  1060. 

The  act  of  attempting  to  board  a  etieet  car  In 
motion  is  not  of  itself  negligence  aa  matter  of  law. 
but  whether  such  act  Is  negligent  moat  depend 
upon  the  particular  circumstances  upon  which  it 
is  done.  Ilnkeldey  v.  Omnibus  Cable  Go.  114  Cai. 
28.  The  court  says  it  la  a  matter  of  common  obser- 
vation that  perBons  do  every  day  get  on  and  off 
from  street  cars  while  they  are  In  motion  under 
circumstances  that  would  not,  in  the  estlmatloD 
of  any  reasonable  man,  be  oonaidered  negUgenciN 

Particular  ckmee  of  eose^ 

If  the  passenger  is  at  the  time  of  Iib  attempt  to 
leave  the  car  suffering  from  a  wonnd  In  his  leg 
which  causes  lameness  or  dteability,  the  Jury  may 
infer  a  want  of  ordinary  prudence  from  an  at- 
tempt to  leave  the  car  under  the  eircumstancesw 
Wyatt  V.  Citizens  B.  Co.  68  Mo.  408. 

Whether  or  not  it  is  negligence  to  step  off  a  mov- 
ing car,  encumbered  with  bundles,  is  a  question  of 
fact  for  the  Jury,  depending  upon  the  speed  of  the 
car  and  the  circumstances  under  which  the  at- 
tempt is  made.  Bichmond  v.  Second  Ave.  B.  Co. 
76  Hun,  288. 

It  is  contributory  negligence  to  attempt  to  board 
a  car  with  one  hand  and  arm  encumbered.  Bed- 
dlngton  V.  Philadelphia  Traction  Co.  ISSPa.  164. 

Tt  is  not  negligence  per  se  for  a  person  with  an 
umbrella  in  one  hand  and  a  handkerchief  in  the 
other  to  attempt  to  board  an  electric  streetcar 
while  it  is  in  the  act  of  stoppmg  to  receive  passen- 
gers. White  V.  Atlanta  Consol.  Street  B.  Go.  SBOa. 
4iM. 

In  Kirohner  v.  Detroit  City  R.  Go.  n  Mich.  400. 
where  the  plaintiff  recovered,  the  court  charged 
the  Jury  that  if  the  plaintiff  with  a  large  package 
in  his  hands  attempted  to  leave  the  car  before  it 
bad  stopped  it  would  be  an  act  of  negligence 
which  would  prevent  his  recovery.  But  as  the 
suit  was  brought  for  starting  the  car  with  a  Jerk 
and  throwing  the  plaintiff  before  he  had  time  to 
alight,  the  finding  of  the  Jury  In  his  favor  evi- 
dently left  the  question  of  contributory  negligence 
out  of  the  case. 

Stepping  off  backwards. 

It  Is  negligence. to  step  off  backwards  from  a 
moving  car  unless  the  act  is  induced  by  the  negli- 
gent conduct  of  the  carrier.  Bichmond  v.  Second 
Ave.  B.  Go.  76  Hun,  Z8S, 

It  is  negligence  as  matter  of  law  to  step  from  a 
moving  car  with  the  face  to  the  rear  and  retain  a 
hold  on  the  car  in  such  a  way  that  the  forward  mo- 
tion of  the  car  will  naturally  tend  to  pull  the  per- 
son off  his  feet.  Seattle  v.  Citizens*  Pass.  B.  Go. 
(Pa.)  1  Cent.  Bep.  638w 

A  person  who  attempts  to  alight  from  a  rapidly 
moving  electric  car  with  his  back  to  the  poles  sup- 
porting the  wires  which  he  knows  are  there  will  be 
held  to  have  been  the  oause  of  his  own  injury  In 
case  ha  oomee  in  contact  with  one  of  «|ie  polM 
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Jaggeb  y.  People's  Stbeet  R.  Ca 
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11  Ont.  App.  Rep.  452;  Penruylvania  R.  Co, 
T.  Kilgore,  82  Pa.  292.  72  Am.  Dec.  787;  John- 
9on  V.  Wet^tcJiester  d  P,  R.  Co.  70  Pa.  857; 
Cioio  V.  Pittsburgh  Traction  Co,  168  Pa.  410; 
Zinch  ▼.  Pittsburgli  Traction  Co,  158  Pa.  103. 


Mr,  Horace  £.  Hand,  for  appellee: 
Acts  of   BccommodatioD  or  indulgence  da 
Dot  make  a  usage. 
Lawsoa,  Usages  &  Customs,  §  14,  p.  87. 
A  usage  of  the  servants  of  tbe  corporation^ 


while  maki  osr  bis  attempt.    State,  Sharkey,  ▼.  Lake 
Boland  Kiev.  K.  Co.  84  Md.  Iftk 

Womea. 

In  some  cases  It  has  been  held  to  be  negllirence, 
mm  matter  of  law,  for  a  woman  to  attempt  to  fret 
on  or  off  a  movingr  train.  But  tbere  is  a  difference 
of  opinion  upon  this  question. 

A  woman  la  ffuilty  of  contributory  neglUreooe  in 
attempt! Off  to  get  off  from  a  street  car  while  it  is 
in  motion  in  violation  of  tbe  rules  of  the  company 
without  anything  being  done  by  tbe  employees  of 
tbe  company  to  cause  her  to  take  tbe  step.  Calder- 
wood  T.  North  Birmingham  Street  R.  Go.  96  Ala. 
81& 

In  Wbeaton  t.  North  Beach  *  M.  R.  Oo.  86  Gal. 
ISOOt,  tbe  court  says  tbat  if  the  car  had  started  before 
tbe  plaintiff  had  commenced  to  descend  she  was 
negligent  In  not  telling  tbe  conductor  tbat  she 
wished  to  get  out  and  in  not  waiting  until  he  bad 
•topped  the  car  before  attempting  to  do  sa 

In  Central  K  Co.  y.  Smith,  74  Md.  212,  it  was  as- 
Bumed  that  It  would  be  negligence  for  a  woman  to 
attempt  to  leave  a  car  in  motion.  The  court  giv- 
ing an  instruction  tbat  plaintiff  could  not  recover 
If  there  was  any  failure  on  her  part  to  exercise  or- 
dinary care  as  by  attempting  to  leave  the  car  while 
In  motion. 

In  Olfermann  v.  Union  Depot  R.  Co.  126  Mo.  408, 
^rhlob  was  a  suit  by  an  elderly  woman  to  recover 
ror  injuries  received  in  falling  from  an  electric  car, 
the  court  says  that  tbe  trial  court  might  well  have 
told  tbe  Jury  that  if  the  plaintiff  after  getting  on 
tbe  car  platform  in  a  place  of  safety  and  after  the 
train  had  started  turned  around  and  jumped  off 
and  thereby  received  the  injury  of  which  she  com- 
plained then  she  could  not  recover. 

But  in  other  cases  it  has  been  held  tbat  the  mere 
fact  that  a  car  is  moving  slightly  when  a  lady  at- 
tempts to  get  off  will  not  prevent  her  recovery  for 
an  injury  which  was  not  caused  by  her  attempt  at 
that  time.    Rathbone  v.  Union  R.  Co.  18  R.  L  708. 

It  is  not  negligence  as  matter  of  law.  regardless 
of  the  circumstances,  for  a  woman  to  aUght  from 
a  moving  car.  Duncan  v.  Wyatt  Park  R.  Co.  48 
Ho.  App.  660. 

It  is  not  negligence  as  matter  of  law  for  a  woman 
to  attempt  to  alight  from  a  moving  car.  Conley 
V.  Forty-Second  Street,  M.  it  St.  N.  Ave.  R.  Co.  8  N. 
Y.  Supp.  229. 

Whether  or  not  the  act  of  a  woman  in  stepping 
from  a  slowly  moving  street  car  Is  negligence  is  a 
question  for  the  jury  under  aU  the  circumstances  of 
the  case.    Fortune  v.  Missouri  R.  Co.  10  Mo.  App. 


Children. 

In  Brennan  v.  Fair  Haven  ft  W.  R.  Co.  45  Conn. 
208.  29  Am.  Rep.  670,  It  was  held  tbat  a  special  duty 
devolved  upon  those  in  charge  of  the  oar  to  see 
that  a  ten- year-old  boy  obeyed  the  rule  of  the  com- 
pany not  to  attempt  to  get  off  the  car  while  it  was 
in  motion. 

In  Pittsburgh,  A.  &  M.  Pass.  R.  Co.  v.  Caldwell. 
74  Pa.  421,  it  was  held  that  a  child  five  years  old 
could  not  be  held  to  be  guilty  of  negligence  in  at- 
tempting to  get  off  from  a  street  car  while  in  mo- 
tion, and  tbat  it  was  negligence  on  the  part  of  tbe 
driver  to  permit  it  to  do  so. 

But  it  was  held  that  a  boy  eleven  years  old  who 
without  signifying  bis  desire  to  get  off  goes  to  tbe 
front  platform  and  steps  off  with  his  back  toward 
tbe  horses  while  the  car  Is  in  motion  cannot  re- 
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cover  for  his  injury    Purtell  ▼.  Ridge  Ave.  Pass* 
R.  Co.  8  Pa.  Co.  Ct.  978. 

In  North  Birmingham  R.  Co.  v.  Liddlcoat,  90  A1a» 
546,  where  a  boy  was  injured  in  attempting  to- 
board  a  dummy  train,  the  court  says:  '*It  cannot 
be  affirmed  as  a  universal  proposition  of  law  Uiat 
It  is  negligence  per  se  for  a  person  to  attempt  to 
board  a  moving  train.  The  ase  and  physical  con- 
dition of  tbe  person  nuikmg  the  attempt,  the  rato 
of  speed  of  the  train,  the  tiature  of  the  car  and  of 
the  place,  and  all  the  attendant  facts  and  circum- 
stances enter  Into  the  question:  and  while  any  one 
of  these  facts  mlgbt  possibly  be  sufficient  to  Justify 
the  conclusion  of  negligence  as  matter  of  law,  or- 
dinarily it  is  a  question  for  the  Jury,  the  test  being 
whether  a  person  of  ordinary  care  and  prudence 
wouldfUnder  similar  circumstances,  have  made  the 
attempt." 

A  street-car  company  cannot  be  held  liable  for 
the  death  of  a  l>oy  seventeen  years  old  who  Jumpa 
on  the  front  platform  of  the  car,  seizes  the  driver's 
whip  and  whips  the  mules.  Jumping  off  and  on  and 
urging  the  mules  to  go  faster,  until  by  a  misstep 
he  falls  and  is  caught  by  the  car  wheel  and  killed. 
Taylor  v.  South  Covington  4k  a  Street  R.  Co.  14 
Ky.  L.  Rep.  855. 

It  is  a  question  for  the  jury  whether  or  not  it  was 
negligence  for  a  boy  seventeen  years  old  of  sound 
mind  to  step  from  a  street  car  in  rapid  motion. 
Wyatt  V.  Citlssens  Street  R.  Co.  65  Mo.  486. 

Whether  a  boy  fourteen  years  of  age  is  guilty  of 
negligence  in  attempting  as  a  passenger  to  get 
upon  a  moving  street  oar  will  depend  upon  bla* 
experience  and  Intelligence,  and  the  rate  of  speed 
at  which  the  car  is  moving.  Sly  v.  Union  Depot 
R.Co.  I34M0.68L 

The  refusal  of  the  conductor  to  stop  the  car  will 
not  Justify  a  boy  six  years  old  in  attempting  to  get 
off  while  the  car  is  in  motion.  Cram  v.  MetropoU* 
tan  R.  Co.  112  Mass.  88. 

It  is  negligence  2>6r  se  for  a  boy  fifteen  years  old 
to  attempt  to  board  a  moving  horse  car  where  the- 
step  by  which  he  attempts  to  ascend  is  plainly  de- 
fective. Dietrich  v.  Baltimore  A;  H.  8.  R.  Co.  69> 
Md.  847. 

Whether  it  is  negligence  for  a  boy  thfarteen  yeara. 
old  to  get  off  from  a  street  car  before  its  motioDi 
had  ceased  is  a  question  for  the  Jury.  Crissey  v.. 
Hestonvllle,  M.  ft  F.  Pass.  R.  Co.  76  Pa.  88. 

So,  in  case  of  a  child  ten  years  old.  Philadelphia 
City  Pass.  R.  Co.  v.  Hassard,  76  Pa.  867. 

If  the  negligence  of  a  boy  in  Jumping  from  a 
movmg  car  in  front  of  one  approaching  from  the 
opposite  direction  is  the  cause  of  bis  injury  by  the 
latter  car,  no  recovery  can  t)e  had  for  the  injury. 
Hogan  V.  Central  Park,  N.  &  B.  River  R.  Co,  124 
T.647. 

Electric  or  cable  cars. 

In  Corlln  v.  West  End  Street  R.  Co.  164  Mass.  IflT, 
It  was  held  that  there  was  nothing  to  show  that 
any  different  rule  should  be  applied  with  respect 
to  its  being  negligence  to  get  upon  a  moving  elec- 
tric car  than  would  be  applied  in  case  of  horse 
cars. 

The  rule  that  tbe  question  is  for  tbe  Jury  applies 
to  both  electric  and  horse  cars.  Central  Pass.  R. 
Co.  V.  Etose,  14  Ey.  L.  Rep.  204,  Ai&rmed  in  15  Ky. 
L.  Bep.  200. 

But  In  Jagoer  v.  PE0PiiB*8  Stbbvt  R.  Co.  the 
rule  of  steam  cars  seems  to  have  been  applied  to 
electric  cars,  and  cases  involving  railroad  trains 
are  cited  to  sustain  the  ruling* 
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not  shown  to  have  come  to  the  knowledge  of 
the  governing  officers  of  the  corporation,  does 
not  bind  it 

Lawson,  Usages  &  Customs,  g  21,  p.  60; 
Beebe  ▼.  Ayrei,  28  Barb.  278;  Dietrich  ▼.  Pennr 
tylvania  &.  Co.  71  Pa.  489,  10  Am.  Rep.  711. 

A  custom  must  be  continued;  there  must  be 
no  interruption  or  temporary  ceasing  of  the 
right. 

Ijawson,  Usages  &  Customs,  g  18,  p.  86. 

Plaintiff  being  a  passenger  in  a  street  car 


requested  the  conductor  to  stop  the  car  at 
a  particular  point  His  request  not  being 
immediately  complied  with  he  leaped  from  the 
car  and  was  io  jured.  That  this  was  an  act  of 
contributory  negligence  does  not  appear  to  ns 
to  admit  of  doubt 

Hagan  ▼.  PhOadelphia  d  G.  Ferry  Co.  15 
Phila.  278;  Pennsylvania  R,  Co,  v.  A^pe^l,  28 
Pa.  150.  62  Am.  Dec.  828;  Booth,  Street  Rail- 
ways, %  887,  p.  461. 

A  street-railway  company  is  not  liable  for  a 


Front  platform. 

There  is  no  rule  of  law  that  uteppinsr  upon  the 
forward  platform  of  a  horse  car  is  oegllgenoe.  Mo- 
Donough  ▼•  Metropolitan  B.  Co.  187  Mass.  210L 

tTnder  conductor's  direction. 

Whether  or  not  it  is  negligence  In  a  passenger  to 
step  off  a  moving  train  at  the  invitation  of  the 
conductor  depends  upon  the  further  inquiry  as  to 
whether  or  not  the  train  was  going  at  such  speed 
as  to  render  the  attempt  obylooslj  hazardous* 
Highland  Ave.  &  B.  B.  Ck).  v.  Winn,  08  Ala.  808. 

If  the  act  of  Jumping  off  is  not  the  voluntary  act 
of  the  person  injured,  but  he  is  forced  to  do  so  by 
those  in  charge  of  the  car,  he  wiU  not  be  guilty  of 
contributory  negligence.  Baber  v.  Broadway  ft  S. 
Ave.  B.  Go.  10  Misc.  100. 

If  a  boy  is  compelled  to  get  off  the  car  by  the 
driver  while  it  is  in  motion  he  cannot  be  held 
guilty  of  negligence.  Bay  v.  Brooklyn  City  B.  Oo. 
U  Hun,  486. 

If  a  boy  ten  years  old  jumps  from  a  moving  car 
because  of  the  threats  of  the  driver  the  question  of 
bis  negligence  is  for  the  Jury.  Hestonville,  M.  ft 
V.  Pass.  B.  Go.  v.  Gray,  8  W.  N.  a  42L 

m 

To  avoid  danger. 

If  the  passenger  is  placed  in  a  position  of  peril  by 
the  negligence  of  the  carrier  so  that  he  is  com- 
pelled to  choose  between  the  two  evils  of  Jumping 
from  the  moving  car  or  being  injured  by  the  other 
peril,  it  win  not  be  negligence  for  him  to  Jump. 
Twomley  v.  Central  Park^  N.  ft  B.  B.  B.  Co.  00  N. 
r.  168, 25  Am.  Bep.  102. 

The  fact  that  a  woman  gets  off  a  moving  car  upon 
Its  taming  into  the  bams  on  refusal  to  stop  to  let 
her  off,  will  not  prevent  her  recovery  for  an  injury 
caused  thereby,  if  she  had  been  subjected  to  insult 
upon  being  curried  into  the  barns  on  a  previous 
occasion,  and  thought  that  her  only  way  to  escape 
the  same  treatment  again  was  to  leave  the  car. 
Ashton  V.  Detroit  City  B.  Co.  78  Mich.  607. 

If  the  passenger  is  induced  to  Jump  off  the  car  by 
an  impending  collision  be  will  not  be  held  guilty 
of  negligence.  Heath  t.  Olens  Fails,  8.  H.  ft  FL  B. 
Street  B.  Go.  00  Hun,  60a 

If  it  appears  necessary  to  leave  the  car  to  avoid 
being  injured  by  the  running  away  of  the  horse  it 
may  not  be  negligence  to  do  so  if  such  action 
would  be  ordinary  care  on  the  part  of  careful  per- 
sons of  the  class  to  which  the  injured  person  be> 
longs  under  similar  circumstances.  Dimmey  v. 
Wheeling  ft  B.  0.  B.  Go.  07  W.  Ya.  8S,  66  Am.  Bep. 


If  the  passenger  Jumps  from  the  car  to  avoid  the 
consequences  of  an  Impending  collision  his  act  will 
not  be  considered  negligent.  Washington  ft  Q.  B. 
Go.  V.  Hiokey,  6  App.  D.  a  488. 

Kei^toenee  after  knowino  periL 

In  Woodard  y.  West  Side  B.  Go.  71  Wis.  825,  it  is 
said  that  even  if  the  plaintiff  was  guilty  of  negli- 
gence in  attempting  to  board  a  moving  car  he 
could  yet  recover  if  bis  injury  might  have  been 
prevented  by  the  exercise  of  due  care  on  the  part 
of  the  driver  in  stopping  the  car  if  he  knew  that 
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1^  plaintiff  had  fallen  and  was  being  dragged  by  the 
car. 

In  Halohan  v.  Washington  ft  O.  B.  Co.  8  Maekey, 
818,  where  a  person  with  one  wooden  leg  was  In- 
jured in  an  attempt  to  get  on  a  moving  car,  the 
court  assumes  his  negligence,  and  the  case  is  made 
to  turn  upon  the  question  whether  or  not  the  car- 
rier was  negligent  in  falling  to  take  precautions  to 
avoid  injuring  him  after  ascertaining  that  he  was 
in  perIL  '  ~*- 

Swnmary, 

A  person  In  getting  onto  or  off  from  a  street  car 
cannot  be  reckless  but  must  take  proper  care  of 
himself. 

The  mere  fact  that  the  driver  falls  to  entirely 
stop  the  car  will  not  render  the  company  liable  for 
an  injury  to  a  passenger  who  attempts  to  get  off. 
but  it  must  also  appear  that  the  plaintiff  used  all 
reasonable  care  and  diligence  to  avoid  the  conse- 
quences of  the  carrier*s  negligence.  West  Bnd  ft 
A.  8.  B.  Go.  y.  Mozely,  70  Ga.  488. 

It  is  not  any  particular  rate  of  speed  by  which 
the  conduct  of  the  passenger  in  entering  or  leav- 
ing a  moving  car  is  governed,  but  the  rule  to  that 
of  ezerctoing  ordinary  care  and  caution  under  the 
circumstances  surrounding  him.  Mettiestadt  v. 
Ninth  Ave.  &  Co.  82  How.  Pr.  428. 

A  person  who  attempts  to  board  a  moving  trolley 
car  at  the  front  platform  must  exercise  more  care 
than  though  he  attempts  to  enter  from  the  rear 
platform,  or  after  the  car  to  stopped,  and  the  mere 
fact  that  he  is  injured  will  not  cbarge  the  carrier 
with  liability  unless  negligence  on  Its  part  to 
shown.  Paulson  v.  Brooklyn  City  B.  Go.  18  Mtoc. 
887. 

The  question  of  proper  care  will  depend  on  what 
the  ordinarily  prudent  man  would  have  done  un- 
der the  circumstances.  If  the  speed  of  the  car  to 
great  or  the  person  is  not  in  full  control  of  hto 
limbs  by  reason  of  injury  or  encumbrance  the 
court  may  pronounce  him  guilty  of  negligence  as 
matter  of  law.  When  the  carrier  is  negligent  and 
the  car  was  moving  at  such  rate  when  the  attempt 
to  board  or  alight  was  made  that  It  would  not  be 
thought  improper  to  do  so  by  an  ordinarily  pru- 
dent man,  the  question  of  negligence  to  for  the 
Jury.  And  it  seems  that  if  the  attempt  of  the  in- 
jured person  did  not  contribute  to  the  accident  the 
court  may  hold,  as  matter  of  law,  that  tbto  act  will 
cot  bar  bis  recovery.  A  few  cases  in  which  the 
question  has  arisen  have  not  passed  upon  It  di- 
rectly 

In  Basch  v.  North  Chicago  Street  B.  Go.  40  IIL 
App.  688,  it  seems  to  be  assumed  that  plaintiff  wss 
negligent  in  attempting  to  board  a  moving  oar. 

In  Guien  v.  North  ft  Houth  Street  B.  Go.  04  6a. 
668,  a  nonsuit  was  held  proper  whereat  the  moment 
plaintiff  attempted  to  alight  the  driver  struck  the 
horses,  wbicb  caused  a  Jerk  and  the  fall  of  the  pas- 
senger; but  it  is  not  distinctly  shown  whether  the 
ruling  to  placed  upon  the  ground  of  want  of  negll- 
gence  upon  the  part  of  the  carrier  because  the 
driver  did  not  know  that  the  passenger  was  at- 
tempting to  get  off,  or  of  negligence  on  the  part  of 
the  passenger,  a  man  seventy  years  old,  Inattempt- 
Ing  to  get  off  from  the  moving  cor.         H.  P.  V* 


1897. 
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qpersonal  injury  snstaioed  by  a  passenger  while 
;<itteD]ptiog  to  get  off  a  car  at  a  street  crossing 
while  it  is  in  motion,  and  in  violation  of  the 
•cooapany's  rules,  and  without  anything  having 
been  said  or  done  by  the  company's  employees 
to  induce  her  to  get  off. 

Hay,  Negligence  of  Imposed  Duties,  666; 
Booth,  Street  Railways,  §  837,  p.  460;  liich' 
■^la  Y.  Middlesex  R.  Oo,  106  Mass.  468;  Ped- 
'dington  ▼.  Philadelphia  Traction  Co.  182  Pa. 
156. 

Per  Cnriaait 

The  plaintiff,  in  going  from  the  business 

part  of  the  city  of  Scran  ton  to  his  home,  used  the 

•defendant's  line  of  cars.    To  shorten  his  walk, 

•lie  was  in  the  habit  of  leaping  from  the  cars  at 

«  point  where  they  did  not  ordinarily  atop, 

from  which  point  he  walked  to  his  home.    It 

-ia  alleged  that  the  conductor  and  motor  man 

^uew  of  this  habit,  and,  at  a  signal  from  him, 

would  slacken  the  speed  of  the  car  down  to 

4ibout  4  or  5  miles  per  hour,  in  order  to  relieve 

faim  f^-om  the  dangers  incident  to  this  mode  of 

flighting  as  niucb  as  they  reasonably  could. 

The  company  was  not  bound  by  this  practice 

"of  the  plaintiff,  or  by  the  good  nature  of  ita 


employees.  It  Is  the  du«7  of  the'street-railway 
company  to  stop  its  cars  at  suitable  places  for 
passengers  to  leave  them,  and  remain  station- 
ary long  enough  to  enable  them  to  do  so  safely 
(Cris$ey  ▼.  BesUmvilU,  M.  d  F,  Pew.  R,  Co.  75 
Pa.  88);  and  it  is  contributory  negligence  to 
leap  from  9,moYiugC9ir  {PenmylvantaiL  Co.  ▼. 
AipeU,  28  Pa.  147, 63  Am.  Dec.  828).  To  Jus- 
tify such  action,  the  motion  must  be  so  incon- 
siderable that  a  person  of  reasonable  prudence, 
exercising  ordinary  care,  would  not  hesitate 
about  the  safety  of  the  attempt  to  alight.  Sta- 
ger V.  Bidge  Ave.  Paw,  R.  Co.  119  Pa.  70.  If 
the  evidence  leaves  the  question  whether  the 
car  was  fairly  in  motion  in  doubt,  then  the 
question  of  contributory  neglieence  must  go 
to  the  jurv.  If  it  does  not,  it  is  a  question  of 
law.  This  case,  upon  all  the  evidence,  belongs 
to  the  latter  class.  Whether  the  attempt  to 
leap  from  an  electric  car  moving  at  the  rate 
of  from  4  to  6  miles  per  hour  Is  contribu- 
tory negligence  in  the  passenger  may  properly 
be  declared  by  the  court,  on  a  motion  for  % 
compulsory  nonsuit,  and  it  was  properly  de> 
clared  in  this  case. 
The  judgment  is  affirmed. 
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BARREN     LINOLINE     &     GASOLI29E 

WORKS,  Limited, 

and 

•WALWORTH  MANUFACTURING  COM- 

PANY,  Trustee. 

a68  Mass.  664.) 


'I.  A  partnership  aosoci&tlon  orfl^anised 
under  the  laws  of  PenneylTaaia  is  re- 
garded in  Maasaobusetts  as  an  associatioa  or 
partnership,  and  not  as  a  oorporatlon,  for  the 
purpose  ot  bringinflr  an  action  against  it. 

:£•  A  statute  providin^^  that  an  associa- 
tion or  partnership  can  be  sued  in  its 
company  name  has  no  extraterritorial  force  or 
effeou 

(Jane  15, 1897.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Superior  Court  for  Suffolk  County  dismiss- 
ing an  action  which  8oui;ht  to  collect  a  claim 
e^inst  the  Warren  Linoline  &  Gasoline 
Works,  Limited,  from  assets  in  the  possession 
of  the  Walworth  Manufacturing  Company. 
Affiirmed, 
The  facta  are  stated  in  the  opinion. 


Mr,  Robert  B.  Kendall,  for  appellant: 

The  appellant  is  in  fact  and  in  law  a  corpo- 
ration, or  at  least  a  quasi  corporation. 

Brightly's  Purdon's  Dig.  Pa.  Stat.  tit.  JoinU 
Stock  Companies;  Morawetz,  Priv.  Corp.  §§  6, 
18  and  cases  cited;  Beach,  Priv.  Corp.  §§  7, 
167,  168;  d  Am.  &  Eng.  Enc.  Law,  p.  1054; 
Oliver  v.  Liverpool  &  L,  L,  A  F.  In$.  Co,  77 
U.  S.  100  Mass.  581;  LtDerpool  db  L.  L,  dh  F, 
In$.  Co.  ▼.  Oliwr,  Tt  U.  S.  10  Wall.  666, 19  L. 
ed.  1029,  Thomas  Y.Dakin,  22  Wend.  9;  Wa- 
terbury  v.  Merchants  Union  Exp.  Co.  60  Barb. 
157;  Dinsmore  ▼.  Philadelphia  df  R,  R.  Co.  11 
Phila.  483;  MaU  v.  American  Exp,  Co,  1  Flipp. 
611. 

The  law  of  comity  between  the  states  re- 
quires that  the  rights,  powers,  privileges,  and 
liabilities  of  these  statutory  joint-stock  com- 
panies should  l)e  recognized  by  our  courts,  un- 
less they  conflict  with  some  settled  policy  of 
the  commonwealth  or  directly  or  unquestion- 
ably detrimental  to  the  interests  of  our  citi- 
zens* 

Story.  Confl.  L.  8§  86,  87;  Morawetz,  Priv. 
Corp.  §  962;  Bftnk  ^ Avgusta  ▼.  Earle,  88  U. 
S.  18  Pet.  588,  10  L.  ed.  807. 

The  law  of  comity  is  the  law  of  the  land,  un- 
less expressly  or  impliedly  repealed. 

Morawetz,  Priv.  Corp.  §  966;  Cowell  v.  CoU 


Mors.— As  to  the  nature  of  limited  partnership 
^associations,  see  also  Jennlnffs^s  Appeal  (Pa.) 2  L.  R. 

A.  48,  and  noU;  Til«re  v.  Brooks  (Pa.)  2  L.  R.  A.  798; 

Imperial  Reflnln^  Co.  v.  Wyroan  (C.  C.  N.  D.  Ohio) 
3  L.  B.  A.  608,  and  note;  Yauboroe  v.  Ck>rcorao  (Pa.) 
'i  L.  B.  A.  886;  Abbott  t.  Hapirood  (Mass.)  6  L.  R. 

A.  686:  Fifth  Avenue  Bank  y.  Colgate  (K.  Y.)  8  L. 
*R.  A.  712,  and  note.  Seealso  BouBe,H.ftCo.  ▼.De- 
^  L.  R.  A. 


trolt  Cycle  Co.  ©ogf.  794;  Stayer  ft  A.  MfR.  Co.  v, 
Blake,  post,  798;  Carter  ▼.  Producers'  Oil  Co. 
39  L.  R.  A.  100. 

As  to  so-called  Joint-stock  companies,  see  also 
People,  Piatt,  y.  Wemple  (N.  Y.)  6  L.  R  A.  SOB:  Peo- 
ple, Winchester,  v.  Coleman  (N.  Y.)  16  L.  R.  A.  188; 
and  Morris  V.  Metalline  Land  Co..(Pa.)  27  L.  B.  A. 
80S. 


See  also  38  L.  R.  A.  794,  798  j  39  L.  .R.  A.  100. 
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crado  Springi  Co.  100  U.  S.  59,  60,  25  L.  ed. 
549,  550;  American  A  F.  CArutian  Union  ▼. 
Tount,  101  (J.  8.  856,  25  L.  ed.  890. 

A  Joint- stock  compaDy,  if  a  mere  voluntary 
association,  and  not  organized  under  a  local 
statute,  is  everywhere  regarded  as  a  mere  part- 
nership. If,  however,  the  company  has  been 
organized  under  a  local  statute,  it  may  be 
regarded  as  a  quasi  corroration. 

2  Am.  &  Eng.  Enc  Law,  p.  1054. 

Meura,  Lauriston  L.  Seaife  and  Ban- 
croft O.  Davis,  for  appellees: 

The  trustee's  allegations  of  fact  cannot  be 
contradicted. 

Grossman  v.  Grossman,  21  Pick.  25;  Ntttter 
V,  Framingham  dt  L,  B.  Go,  181  Mass.  281; 
Feu/  V.  Sears,  111  Mass.  154. 

The  trustee's  disclosures  are  to  be  construed 
liberally  and  not  strictly. 

Grossman  Y.Grostman,  21  Pick.  24. 

Only  such  Pennsylvania  statutes  and  deci- 
sions are  before  this  court  as  are  pleaded  by  the 
trustee  or  are  disclosed  by  its  answers  to  inter- 
rogatories. 

Kline  v.  Baker,  99  Mass.  258;  Ely  v.  James, 
128  Mass.  86. 

The  Pennsylvania  law  brought  before  the 
court  by  the  trustee  shows  conclusively  that 
the  so-called  defendant  Is  not  a  corporation  in 
Pennsylvania,  bat  is  a  partnership,  the  liabil- 
ity of  the  members  of  which  is  limited  in  the 
state  of  Pennsylvania. 

Eliot  V.  Himrod, lOS  Pa.  569;  Sheble  v.  Strong, 
128  Pa.  818. 

The  Massachusetts  courts  are  bound  by  the 
construction  given  to  the  Pennsylvania  stat- 
utes by  the  courts  of  Pennsylvania. 

ElmendoTfv.  Taylor,  28  U.  8. 10  Wheat.  152, 
159,  6  L.  ed.  289.  292;  Penotscot  A  K.  B.  Go. 
V.  Bartlett,  12  Gray,  244,  71  Am.  Dec.  758. 

Joint-stock  companies,  limited,  organized 
under  the  Pennsylvania  laws,  are  treated  in 
Massachusetts  as  mere  partnerships. 

Taft  V.  Ward,  106  Mass.  518,  111  Mass.  518; 
Bodwell  V.  Eastman,  106  Mass.  526;  Oott  v. 
Dinsmore,  HI  Mass.  51;  Bicker  v.  American 
Loan  db  T,  Go,  140  Mass.  848;  MeFadden  v. 
Lseka,  48  Ohio  St.  518;  Imperial  Bef,  Go.  v. 
Wyman.  88  Fed.  Rep.  574,  8  L.  R.  A.  508. 

The  Warren  Linoline  &  Qasoliue  Works, 
Limited,  being  but  a  partnership  in  Pennsyl- 
vania and  beine  treated  in  all  respects  as  a 
partnership  in  Massachusetts,  can  sue  and  be 
sued  in  the  Massachusetts  courts  as  a  partner- 
ship only — that  is,  in  the  names  of  the  individ- 
uals composing  it. 

Bates,  Partn.  §  1059;  Seely  v.  Sehenek,  2  N. 
J.  L.  71;  Lindley,  Partn.  Went  worth's  ed. 
♦115;  Blaekwell  v.  Beid,  41  Miss.  102;  Gran- 
doll  V.  Denny,  2  N.  J.  L.  128;  Lanford  v.  Pat- 
ion,  44  Ala.  584. 

The  matters  set  up  in  the  trustee's  answer  are 
matters  which  a  trustee  may  plead,  and  are 
grounds  for  the  trustee's  discharge. 

Thayer  Y,Tyler,  10  Gray,  164;  Washhum  v. 
New  York  d  V,  Min.  Go,  41  Vt.  50;  Belknap 
V.  Oibbens,  18  Met.  471.  Bee  also  Blake  v. 
Jones,  7  Mass.  28. 

Lathrop,  J.,  delivered  the  .'opinion  of  the 
court: 

It  is  conceded  by  the  plaintiff  that  as  the 
Jurisdiction  of  the  court  depends  upon  charg- 
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ing  the  Walworth  Manufacturing  Companv 
as  trustee,  inasmuch  as  there  was  no  service 
upon  the  principal  defendant,  the  action  was- 
properly  dismissed  upon  discharging  the  trus- 
tee.   The  question,  then,  is  whether  the  trus- 
tee was  properly  discharged,  and  this  depends^ 
upon  whether  the  principal  defendant,  an  asso- 
ciation formed  under  the  laws  of  the  state  of 
Pennsylvania,  is  a  partnership  or  a  corpora- 
tion.   The  trustee's  answers  to  interrogatories 
refer   to    Brightly's  Purdon's  Dig.  12th  ed. 
1086-1088,  and  to  the  cases  of  Eliot  v.  I7imrod„ 
108  Pa.  569,  and  ShebU  v.  Strong,  128  Pa.  315. 
as  containing  the  law  relative  to  the  statement 
in  the  answer  that  the  principal  defendant  waa 
a  partnership,  and  not  a  corporation.    From 
the  Digest  it  appears  that  such  an  association 
is   styled   a    * 'partnership  association,"   and 
not  a  corporation.    By  the  terms  of  the  vari- 
ous acts  which  have  been  passed  upon  the  sub- 
ject such  an  association  may  be  formed  by 
three  or  more  persons.    The  capital  is  aJone  to 
be  liable  for  the  debts.    There  is  no  personal 
liability  of  the  members,  except  to  the  extent 
of  any  unpaid  subscription,  if  certain  provi- 
sions of  the  act  are  complied  with.     "Interests- 
in  such  partnership  associations"  are  declared 
to  be  personal  estate,  and  are  transferable,  un- 
der such  rules  and  regulations  as  shall  from 
time  to  time  be  prescribed;  but,  if  there  are  no- 
such  rules  and  regulations,  the  transferee  of 
any  interest  in  any  such  association  is  not  en- 
titled to  any  participation  in  the  subsequent 
business  of  the  association,  unless  elected  to- 
membersbip  therein,  by  a  vote  of  a  majority 
of  the  members  in  number  and  value  of  their 
interests.    The  business  is  to  be  conducted  by 
a  board  of  managers.    The  duration  of  the 
association  may  be  fixed  by  the  articles  of  as- 
sociation, but  is  not  to  exceed  twenty  years. 
Power  to  adopt  and  use  a  common  seal  is  given 
in  case  the  association  has  occasion  to  execute- 
a  deed  of  conveyance  or  bonds  and  mortgages. 
Land  sold  to  the  association  or  bv  it  is  re- 
quired to  be  conveyed  in  the  name  of  the  asso- 
ciation.   It  is  further  provided:  **Said  associa- 
tion shall  sue  and  be  sued  in  their  association 
name;  and,  when  suit  is  brought  against  any 
such  association,  service  thereof  shall  be  made 
upon  the  chairman,  secretary,  or   treasurer 
thereof,  which  service  shall  be  as  complete  and 
effective  as  if  made  upon  each  and  everv  mem- 
ber of  such  association."    In  EUot  v.  Himrod, 
108  Pa.  569.  580,  it  is  said  by  Mr.  Justice 
Trunkey.  in  delivering   the  opinion  of   the- 
court:  "The  formation  of  a  limited  partner- 
ship association  is  materially  different  from  the 
creation  of   a  corporation.    Such  association 
is  treated  In  the  statute  as  a  partnership  which, 
upon  the  performance  of  certain  acts,  shall  pos- 
sess specified  rights  and  immunities.     In  con- 
templation that  the  association  may  consist  of 
many  members,  for  convenience  it  is  clothed 
with  many  of  the  features  and  powers  of  a 
corporation,  such  as  the  rif^ht  to  sue  and  be 
sued,  grant  and  receive,  in  the  association 
name.    But  no  man  can  purchase  the  interest 
of  a  member  and  participate  in  the  subsequent 
business,  unless  by  a  vote  of  the  majority  of 
the  members  in  number  and  value  of  their 
interests.    No  charter  is  granted  to  the  persons- 
who  record  their  statement."    8hd)U  v.  Strong, 
128  Pa.  818,  is  to  the  same  effect. 
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If  the  qnestioD  presented  were  an  open  one 
in  this  commonwealth,  it  micht  well  be  held 
that  such  an  association  could  be  considered  to 
have  so  many  of  the  characteristics  of  a  cor- 
poration that  it  might  be  treated  as  one.    At 
common  law.  a  joint  stock  company  formed 
for  business  purposes  is  considered  In  this  Com- 
monwealth merely  as  a  partnership.     Tappan 
▼.  Baiiey,  4  Met.  529;  Tyrrell  ▼.  WaMurn,  6 
Allen,  466.    The  same  rule  has  been  applied  to 
joint-stock  associations  formed  under  the  laws 
of  the  state  of  New  York,  which  do  not  differ, 
In  any  essential  respect,  from  the  laws  of  Penn- 
sylYsnia.     Taft  ▼.  Ward,  106  Mass.  618.  Ill 
Mass.  518;  Bodwell  v.  Ea%tman,  106  Mass.  526; 
Goii  y.  Dintmore^  111  Mass.  45,  51;  Boston  db 
A.  R,  Co,  ▼.  Pearaon,  128  Mass.  445.    Bee  also 
Frosty.  Walker,  eOUe,  468;  Difumorey,  Phila- 
delphia  db  R  R.  Co.  11  Phila.  483.     In  Tqft  y. 
Ward,   106  Mass.  618,  524,  speaking  of  the 
^ew  York  statutes,  it  was  said  by  Chief  Jus- 
tice Chapman:  **These  statutes  provide,  in  sub- 
stance, that  any  association,  consisting  of  seven 
or  more  shareholders  or  associates,  may  sue 
and  be  sued  in  the  name  of  the  president  or 
treasurer;  that  in  such  a  suit  a  judgment  may 
be  rendered  against  the  company;  and  until  an 
execution  is  issued  against  the  company,  and 
returned  unsatisfied,  no  action  shall  be  main- 
tained   against   individuals.     These  statutes 
seem  to  apply  to  all  copartnerships  consisting 
of  seven  or  more  members.    The  members  of 
such  companies  are  authorized  to  hold  their 
interests  in  shares,  which  are  assignable  tike 
shares  of  stock  in  a  corporation,  and  the  action 
against  the  members  is  regarded  as  supplemen- 
tary to  the  action  against  the  company.     Wa- 
Urbvry  v.  Merdiant^  Union  Exp.  Co.  50  Barb. 
157;  RobHjUT.  WelU,'l  Robt.  666.     So  far  as 
these  statutes  relate  to  the  procedure  in  courts 
for  the  recovery  of  debts,  they  are  limited  to 
the  state  of  New  York,  for  each  state  adopts 
its  own  forms  of  remedy.    8tory,  Confl.  L. 
g^  556-558.    The  plaintiff  could  not  in  this 
commonwealth  bring  an  action  against  the 
president  or  secretary,  and  obtain  a  judgment 
against  the  company  by  its  name;  nor  could 
he  bring  an  action  against  the  members,  or 
any  of  them,  as  a  supplement  to  such  an  ac- 
tion.   In  order  to  do  so,  we  must  hold  that 
the  statutes  of  New  York  prescribing  forms  of 
action  are  in  force  here.    In  this  common- 
wealth, such  a  company  is  a  mere  copartner- 
ship."   There  is  nothing  inconsistent  with  an 
association    being  a  partnership    that  it  has 
shares,  or  that  the  shares  are  transferable,  or 
that  the  death  of  a  member  shall  not  work  a 
dissolution  of    the  partnership.     PItillips   v. 
•  Blatefiford,  187  Mass.  510.     See  also  Hoadhii 
V.  Middlesex  County  Comrs.   105   Mass.   519; 
Oleason  v.  McKay,  134  Mass.  419.     The  case 
mostly  relied  on  by  the  plaintiff  is  Liverpool  db 
/>.  L  d  F.  Ins.  Co.  V.  Oliver,  77  U.  S.  10  Wall. 
^66.  19  L.  ed.  1029,  which  was  taken  to  the  Su- 
preme Court  of  the  United  States  on  a  writ  of 
error  from  this  court.     See  Oliver  v.  Liverpool 
^L.L,d  F.  Ins.  Co.  100  Mass.  531.    It  was  a 
bill  in  equitv,  filed  by  the  treasurer   of   the 
commonweafth,  under  Stat.   1862.  chap.  224. 
^  11,  to  restrain  the  defendant  from  prosecut- 
ing its  business,  until  the  tax  assessed  upon  it 
oy  ^  2  of  the  statute  had   been  paid.    This 
Beclion  provided  that  "each  fire,  marine,  and 
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fire  and  marine  insurance  company  incorpo- 
rated or  associated  under  the  laws  of  any  gov- 
ernment or  state,  other  than  one  of  the  United 
States."  should  annually  pay  a  certain  tax. 
The  defendant  was  an  English  company,, 
formed  for  the  business  of  insurance,  and  or» 
gauized  under  a  deed  of  settlement.  Its  prop- 
erty was  divided  into  transferable  shares.  It 
had  power  to  sue  and  be  sued  by  the  nam& 
of  its  chairman,  and  a  suit  did  not  abate  by 
reason  of  the  death  of  such  oflScer.  The  com- 
pany could  sue  its  own  members  and  be  sued  by 
them.  Execution  on  any  judgment  recovered 
against  the  company  could  be  issued  against 
any  proprietor.  The  statute  under  which  it 
was  formed,  and  subsequent  statutes,  declared 
that  it  should  not  be  deemed  to  be  incorporated. 
The  company  was  composed  in  part  of  British 
subjects,  and  in  part  of  citizens  of  the  state  of 
New  York.  This  court,  after  stating  that  it 
was  not  a  pure  corporation  nor  a  pure  partner- 
ship, but  was  an  association  intermediate  be- 
tween corporations  known  to  the  common  law 
and  ordinary  partnerships,  and  was  so  far 
clothed  with  corporate  powers  that  it  might  be 
treated,  for  the  purposes  of  taxation,  as  an  arti- 
ficial body,  proceeded  to  say:  "We  think  the 
defendants  are  an  association  of  the  kind  to 
which  the  statute  of  1862  was  expressly  in- 
tended to  apply,  as  well  as  to  bodies  wholly 
corporate  in  their  character;  and  that,  being 
permitted  by  the  comity  of  our  laws  to  exer- 
cise their  functions  within  this  commonwealth, 
they  can  claim  no  exemption  from  regulation» 
appropriate  to  their  collective  action  on  ac- 
couni  of  the  citizenship  or  nationality  of  their 
individual  members."  In  the  Supreme  Court 
of  the  United  States  the  decree  of  this  court 
was  affirmed,  on  the  ground  that  the  company 
was  a  foreign  corporation;  but  Mr.  Justice- 
Bradley,  whne  agreeing  in  the  result,  differed 
on  Che  question  whether  the  company  was  a 
corporation.  He  was  of  opinion  that  it  waa 
one  of  those  special  partnerships  called  "joint- 
stock  companies,"  and  that  it  could  not  sue 
or  be  sued  in  this  country  without  legislative 
aid.  This  view  of  Mr.  Justice  Bradley  is  in 
accord  with  the  view  of  this  court,  and  we  are 
not  aware  that  the  view  taken  by  the  Supreme 
Court  of  the  United  Slates  has  been  followed 
in  this  commonwealth.  The  decisions  which 
we  have  already  cited  show  that  a  foreign  joint- 
stock  company  is  considered  as  an  association 
or  partnership,  and  not  as  a  corporation. 

An  examination  of  the  statutes  further 
shows  that  the  legislature  has  clearly  recog- 
nized the  distinction  between  the  foreign  cor- 
porations and  associations;  and  that,  where  it 
has  deemed  it  best  that  an  act  should  apply  tO' 
an  association  as  well  as  to  a  corporation,  it 
has  said  so  in  plain  language.  Thus,  Stat. 
18b2,  chap.  108,  relating  to  the  taxation  of  for- 
eign mining,  quarrying,  and  oil  companies, 
and  requiring  ibe  appointment  of  an  agent 
here,  upon  whom  process  may  be  served,  uses 
the  laniruage  "every  corporation,  company,  or 
association."  Stat.  18'!J7.  chap.  214,  in  §  1, 
provides:  "When  consistent  with  the  context, 
and  not  obviously  used  in  a  different  sense, 
the  term  'company*  or  'insuranoe  company/ aa 
used  herein,  includes  all  corporations,  associa- 
tions, parinersbips,  or  individuals  engaged  aft 
principals  in  the  business  of  insurance.     The 
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laoguage  Is  the  satoe  in  Stat.  1894,  chap.  522, 
^  1.  By  Stat.  1888,  chap.  429,  g  11,  **frater 
nal  beneficiary  corporations,  associations,  or 
«ocieties,"  organized  under  the  laws  of  another 
itite,  and  then  doing  business  here,  were  al- 
io ved  to  continue  business  without  incorporat- 
ing under  the  act.  But  by  Stat.  1892,  chap. 
•40,  §  1,  this  was  amended  by  striking  out  the 
words  "associations  or  societies."  Stat.  1884, 
chap.  880,  requires  ''every  corporation  estab 
lished  under  the  laws  of  any  other  state  or 
foreign  country,"  and  hereafter  having  a  usual 
place  of  business  here,  before  doing  business, 
to  appoint  in  writing  the  comoiissioner  of  cor- 
porations, or  his  successor  in  office,  to  be  its 
true  and  lawful  attorney,  upon  whom  process 
might  be  served.  Stat.  1888,  chap.  821.  allows 
''manufacturing  corporations  established  under 
the  laws  of  other  states,"  which  have  com  plied 
with  the  provisions  of  Stat.  1884,  chap.  830,  to 

Eurchase  and  hold  such  real  estate  here  as  may 
e  necessary  for  conducting  their  business. 
By  Stat.  1895,  chap.  811,  "foreign  corporations 


engaged  in  the  business  of  seUIng  or  negotiat- 
ing bonds,  mortgages,  notes,  or  other  cbosesin 
action"  are  made  subject  to  the  provisions  of 
Stht.  1884,  chap.  830.  SUt.  1890.  cbap.  391. 
contains  a  provision  relating  to  the  personal 
liability,  under  certain  circumstances,  of  "the 
officers  and  members  or  stockholders  in  any 
corporation  established  under  the  laws  of 
any  other  state  or  other  country."  See  also 
Stat  1895,  chap.  157.  Many  other  instances 
of  legislation  might  be  given  where  the  dis- 
tinction between  a  corporation  proper  and  a 
mere  association  or  organization  is  shown  to  be 
clearly  in  mind. 

Unless  the  principal  defendant  can  be  con- 
sidered a  corporation,  it  cannot  be  sued  here 
under  the  name  which  the  laws  of  Pennsylva- 
nia authorize  it  to  use.  Such  laws  bave  no 
extraterritorial  force  or  effect.  The  trustee, 
therefore,  was  properly  discharged. 

In  the  opinion  of  a  majority  of  the  court, 
the  ord^  dUcharging  Vie  trustee  and  dismisuAg 
the  action  mtut  be  ajfinned. 


MICHIGAN  SUPREME  COURT. 


ROUSE,  HAZARD,  ft  COMPANY 
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DETROIT    CYCLE   COMPANY,  Limited, 
et  aL,  Flffe,  in  Err. 
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1*  Snbseriptions  to  the  capital  stock  of 
a  partnership  association  may  be  paid  by 
the  givmff  of  a  promissory  note.  If  tbe  note  is  im- 
mediately converted  into  money  and  the  prooeeds 
applied  for  the  t>enetlt  of  the  oorporatlon. 

8*   The  Jury  most  determine  whether  or  not 
i  the  friviDflr  of  notes  io  payment  of  sut)8criptloo8 

to  the  capital  stook  of  a  corporation  was  In  good 

faith. 

8*  A  decree  awarding  a  mandamus  re- 
qnlringp  a  trial  Jnd^e  to  take  evidence 

and  award  an  execution  for  unpaid  subscriptions 
to  capital  stock  of  a  corporation  as  required  by 
statate  in  a  proceeding  to  which  the  stockholders 
are  not  parties  is  not  ree  judicata  upon  the  ques- 
tion of  the  right  to  enforce  payment  of  the  sub- 
scriptions so  as  to  prevent  the  stockholders  after 
being  made  parties  to  tbe  proceeding  from  show- 
ing that  a  receiver  has  been  appointed  who  Is  en- 
titled to  collect  all  the  assets  of  the  corporation. 

4*  A  proceedinip  under  the  statute  for 
an  execution  for  unpaid  subscriptions 

to  corporate  stock  cannot  be  maintained  after 
tbe  appointment  of  a  receiver  for  tbe  purpose  of 
collecting  the  assets  of  the  corporation. 

(December  24, 1800.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  a  proceeding  brought  to  bold  tbe 
individual  defendants  liable  as  partners  for  a 
debt  of  the  associa  tion.    Bevened. 


The  facts  are  stated  in  the  opinion. 

litmre,  Atkinson  A  Atkinson  and  Mal- 
colm McOreg^or  for  plaintiffs  in  error. 

Mr,  Jonathan  Palmer,  Jr.,  for  plain- 
tiff in  error  John  T.  Holmes: 

A  limited  partnership  association  is  organ- 
ized as  an  artificial  beingdistinct  from  its  mem- 
bers, with  an  existence  and  individuality  of  its 
own.  It  exists  only  from  recording  the  articles 
and  Is  a  creature  of  the  legislature.  It  holds 
and  conveys  its  property,  sues  and  is  sued  as  a 
distinct  person.  The  members  have  no  joint 
proprietary  interests  in  the  specific  assets  of  the 
association,  as  have  members  of  a  limited  part 
nership. 

Bates,  Limited  Partnersh^)^  §  70,  and  cases 
cited. 

Whether  land  or  chattels,  the  member's  in- 
terest is  always  personal  estate  (Acts  1885,  p.  16. 
8  How.  Anno.  Stat  g  2868)  for  all  purposes, 
both  at  law  and  in  equity,  and  is  identical  in 
nature  with  the  interest  of  a  member  of  any 
corporation,  and  it  is  "stock." 

People,  Bank  of  the  Oommonfoealth^  v.  Tot  d 
A.  Comrs,  28  N.  Y.  192:  Bailey  v.  JVrt*  York 
0.  <fe  H.  B.  B.  Co.  89  U.  8.  22  Wall.  687.  22  I^ 
ed.  849:  BurraU  v.  Bushtnck  R,  Co.  75  N.  T. 
211;  Barday  v.  Oulcer,  80  Hun,  1;  Be  Kiave, 
67  Wis.  407;  1  Thomp.  Corp.  §§  1070-1072; 
Cook,  Stock  &  Stockholders.  §  12. 

A  limited  partnership  association  more 
closely  resembles  a  cor pors tion  than  it  does  a 
special  or  limited  partnership.  It  is  frequently 
compared  to  a  corporation  and  has  been  held  to 
be  a  corporation  or  quasi  corporation.  It  is 
not  a  mere  common  law  partnership  {duatbe 
attribute  of  limited  liability. 

Briar  lUU  Coal  db  L  Co,  v.  AOas  Works,  146 


Nora.— As  to  e.n«vution  against  a  shareholdpr  in  i     As  to  such  associations  in 
iniiip  association,  see  Rouse,  H.  &   v. 


a  limited  partnersiiip 

Co.  V.  Donovan  (Miob.)  27  L.  R.  A.  677. 

88  L.  R.  A. 


general,  see 
. .  Warren  Linollne  ft  Gasoline  Works  ( 
1 791,  and  other  cases  cited  in  footnote. 


Bdwards 


See  also  38  L.  R.  A.  791,  798:  39  L.  R.  A.  100. 


lovD. 
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Pa.  894;  Oak  Ridge  Coal  Co,  v.  Bogers  108  Pa. 
147;  BiUington  ▼.   Gautier  8ted  Co.  (Pa.)  8 
*Cent.  Rep.  170. 

The  Constitution  of  our  own  state  provides 
that  the  term  '^corporations/'  shall  be  con- 
strued to  include  all  associations  and  joint-stock 
companies  having  any  of  the  powers  or  privil- 
eges of  corporations  not  possessed  by  individu- 
als or  partnerships. 

Mich.  Const,  art.  16,  g  11;  FarffO  ▼.  Louie- 
€iUe,  N.  A.  d  C.  R.  Co.  6  Fed.  Rep.  787;  Sand- 
Jcrd  ▼.  Ntm  York  Supers,  15  How.  Pr.  179; 
Malta  V.  American  Brp.  Co.  1  Flipp.  611;  Qreffg 
▼.  HanfoTd,  28  U.  8.  App.  813,  65  Fed.  Rep. 
151,  IS  C.C.  A.  525: 8taU,  Tide-  Skater  Pipe  Line 
Co.,  V.  Berry,  52  N.  J.  L.  808;  Tide-  WaUr  Pipe 
Co,  V.  Stale  Bd.  of  Aeeeseors,  67  N.  J.  L.  516, 
27  L.  R  A.  684 

A  limited-partnership  association  is  clothed 
vith  every  essential  attribute  of  a  corporation 
at  common  law,  and  scarcely  differs  therefrom 
<«xcept  in  name.  Its  powers  comprise  the  sub- 
stance of  the  general  powers  of  corporations 
under  the  laws  of  Pennsylvania  and  also  under 
the  laws  of  New  Jersey  (which  is  the  source  of 
our  own  statute),  and  it  is  invested  by  the  laws 
tinder  which  it  came  into  being  with  the 
essential  characteristics  of  a  corporation,  and  is 
included  tmder  the  constitutional  provision. 

Oregg  ▼.  Sanford,  28  U.  8.  A  pp.  818,  65  Fed. 
Bep.161,12  C.C.  A.  526;  Tide-  Water  Pipe  Co.y. 
StateBd.  of  Aaeeeeore,^! N.  J.L.516. 27L.R  A. 
«84;  BiUingtony.  Oavtier SUel Go.  (Pa  )8Cent. 
Bep.  170;  Oak  Ridge  Coal  Co.y.  Rogere,  108  Pa. 
47;  Briar  Hill  Coal  d  I.  Co.  ▼.  Atlas  Works, 
146  Pa.  204;  Whitney  ▼.  Backus,  149  Pa.  20; 
JState,  Tide  Water  Pipe  Line  Co.,  v.  Berry,  52 
1^.  J.  L.  808. 

Express  companies  possessing  all  the  rights, 
attributes,  privileges,  and  immunities  which 
vsually  belong  to  corporations  may  be  treated 
by  the  courts  of  Ohio  as  corporations,  although 
they  are  not  designated  as  Joiot  stock  associa- 
tions by  the  statute  of  the  state  in  which  they 
^ere  organized. 

StaU  V.  Adams  Exp.  Co.  2  Ohio  N.  P.  88; 
People,  Piatt,  v.  Wemple,  117  N.  T.  186,  6  L. 
T«.  A.  806. 

Subscriptions  to  capital  stock  may  be  paid 
in  promissory  notes. 

Goodrich  v.  Reynolds,  81  111.  400,  88  Am. 
Dec.  240;  Hardy  v.  Merritteaiher,  14  Ind.  208; 
Sfoddard  v.  Shetucket  Foundry  Co.  84  Conn. 
■542;  Ogdensburgh,  C.  d  R.  R.  Co.  v.  Wooley,  3 
Abb.  App.  Dec.  898;  Jliagee  ▼.  Badger,  80 
Barb.  246;  Vermont  G.  R.  Co.  v.  Clayes,  21  Vt, 
80;  Padjie  Trust  Co.  ▼.  Dorsey,  72  Cal.  55; 
Clark  V.  Farrington,  11  Wis.  807;  Blunt  v. 
Walker,  11  Wis.  849,  78  Am.  Dec.  '309;  Cornell 
y.  Hiehens,  11  Wis.  854;  Lyon  v.  Ewings,  17 
Wis.  62;  Andrews  v.  Bart.  17  Wis.  298;  West- 
on Bank  v.  Tallman,  17  Wis.  581. 

Where  notes  and  mortgages  have  been  given 
In  payment  for  stock,  the  stock  must  be  re- 
garded as  paid  in,  and  the  notes  and  mortgages 
given  as  for  money  loaned  and  invested  by  tne 
-company. 

Union  Cent.  L.  Ins. Co. Y.Curtis,  85  Ohio  St. 
MZ. 

A  note  given  to  a  corporation  in  payment  for 
«tock  is  vaJid  in  the  hands  of  a  bona  fide  in- 
dorsee. 

"SS  L.  R.  A« 


Mogee  v.  Badger,  80  Barb.  846;  WiUmarth 
Y.  Crawford,  10  Wend.  841. 

Good  faith  within  the  meaning  of  the  stat- 
ute, is  understood  to  be  the  opposite  of  fraud 
and  bad  faith. 

McConnd  y.  Street,  17  HI.  254;  Woodward 
V.  Blanehard,  16  III  482;  Thornton  y.  Bledsoe, 
46  Ala.  73. 

The  receiver  having  been  appointed  and 
having  qualified  the  assets  or  whatever  prop- 
erty the  association  had,  vested  in  the  receiver, 
and  the  whole  of  the  association's  property, 
real,  personal,  claims,  and  accounts  became 
under  the  control  of  the  court. 

Preseott  v.  Pfeifer,  67  Mich,  ti-^ Tide-Water 
Pipe  Co.  Y.  State  Bd.  ofAMessors,  57  N.  J.  L. 
516,  27  L.  R  A.  684 

Messrs.  Bowen,  Doa|pla0»  A  Whitinip 
for  defendant  in  error. 

Moore»  J.,  delivered  the  opinion  of  the 
court: 

Rouse,  Hazard,  &  Co.,  the  plaintiff  in  these 
proceedings,  recovered  a  judgment  upon  No- 
vember 8,  1894,  for  the  sum  of  $1,761,  dam- 
ages and  costs,  in  the  Wayne  circuit  court, 
against  the  Detroit  Cycle  Company,  Limited. 
Upon  this  Judgment,  execution  was  issued,  and 
returned  wholly  unsatisfied,  after  'being  in  the 
hands  of  the  sheriff  of  Wayne  county  for 
more  than  twenty  days.  The  Detroit  Cycle 
Company,  Limited,  is  a  limited  partnership 
association,  organized  and  existiog  uoder  chap- 
ter 79  of  Howell's  Annotated  Statutes;  and  the 
respondents  herein,  Edwin  B.  Robiuson,  John 
A.  Mathesoo,  and  John  T.  Holmes,  were  the 
original  subscribing  members  thereof,  and  re- 
mained so  during  the  whole  course  of  the  pro- 
ceedings in  this  case.  After  the  execution  was 
returned  unsatisfied,  plaintiff  applied  to  the 
Wayne  circuit  court,  under  the  provisions  of 
§  2866, 1  How.  Anno.  Stat,  to  have  ascertained 
the  amount  of  the  subscriptions,  respectively, 
of  the  respondents  to  the  capital  of  the  Detroit 
Cycle  Company,  Limited,  not  paid  up,  and  for 
an  order  that  execution  issue  against  said  re- 
spondents for  the  amounts  so  ascertained. 
The  respondents  successfully  resisted  this  ap- 
plication in  the  circuit  court,  and  thereupon 
the  plaintiff  applied  to  this  court  for  a  writ  of 
mandamus  to  require  the  circuit  judge  "to 
compel  the  Detroit  Cycle  Company,  Lim- 
ited, and  the  respondents,  to  produce  the  books 
of  the  company,  especially  its  subscription  list 
book,  showing  the  names  of  the  members  of 
the  association,  and  the  amount  of  capital  re- 
maining to  be  paid  upon  their  respective  sub- 
scriptions, and  also  to  receive  such  other  evi- 
dence as  might  be  offered  bv  the  plaintiff  and 
the  members  of  the  association  concerning  the 
amount  of  capital  remaining  to  be  paid  upon 
the  subscription  of  the  respective  members  of 
the  association,  and,  after  ascertaining  the 
truth  in  regard  thereto,  to  forthwith  order 
execution  to  issue  against  the  said  members 
for  the  amount  of  their  unpaid  subscriptions, 
if  any  there  should  be."  The  writ  was  granted 
after  argument  in  this  court,  and  the  case  is 
reported  as  Rouse.  H.  d  Co.  v.  Donoran,  104 
Mich.  284,  27  L.  R  A.  577.  On  the  filing  of 
the  respondents'  answers  to  the  plaintiff's  bill 
iof  complaint,  an  Issue  was  framed,  and  or- 
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dered  tried  before  a  Jury.  The  issue  was: 
**Id  what  amount,  if  any,  was  the  said  John 
T.  Holmes,  John  A.  Matheson,  and  Edwin  B. 
Kobinson,  and  any  or  each  of  them,  indebted 
to  the  said  Detroit  Cycle  Company,  Limited, 
on  account  of  any  unpaid  subscriptions  to  the 
capital  of  the  said  company?"  This  issue  was 
tried  before  the  Honorable  Robert  £.  Frazer, 
circuit  Judge,  with  a  jurv,  on  April  16,  1895; 
and,  under  the  charge  or  the  court,  the  Jury 
found  that  each  of  the  respondents  was  in- 
debted to  the  Detroit  Cycle  Company,  Limited, 
on  account  of  unpaid  subscriptions  to  the  capi- 
tal stock  of  the  said  company,  in  the  sum  of 
$1,838.88.  Certain  points  of  law  were  re- 
served by  the  court  for  argument  after  the  ver- 
dict was  rendered:  and  after  an  argument  of 
these  questions,  in  accordance  with  the  statute 
(1  How.  Anno.  Stat,  g  s;866)  and  the  mandate 
of  this  court,  an  execution  was  ordered  on  Jan- 
uary 8,  1896,  and  issued  against  each  of  the 
respondents,  for  the  amount  of  $1,833.38,  or 
80  much  thereof  as  might  be  necessary  to  sat- 
isfy plaintifif's  judgment,  with  costs.  This  or- 
der, and  the  proceedings  upon  which  the  same 
was  based,  respondents  are  now  endeavoring 
to  review  in  this  court  by  writ  of  error. 

The  Detroit  Cycle  Company,  Limited,  filed 
its  articles  in  the  office  of  the  register  of  deeds 
for  Wayne  county,  Michigan,  as  a  limited 
partnership  association,  under  the  provisions 
of  chapter  79  of  1  Howell's  Annotated  Stat- 
utes, on  November  1,  1892.  The  respondents 
were  the  original  members  of  said  association, 
and  subscribed  for  equal  subscriptions, 
amounting  to  the  sum  of  $8,883.88  for  each 
respondent.  There  was  paid  in  by  each  mem- 
ber thereafter  the  sum  of  $1,500,  in  cash;  and 
there  remained  still  unpaid  bv  each  of  said 
members  up  to  about  the  6th  day  of  October, 
1898,  the  sum  of  $1,888.83.  On  or  about  Oc- 
tq{)er  6,  1893,  the  association  became  finan- 
cially embarrassed,  owing  the  Gk)rmully  & 
Jeffery  Manufacturing  Company,  of  Chicaito. 
between  $14,000  and  $16,000.  and  owing  two 
local  banks  in  Detroit  about  $6  000.  The 
debts  to  the  banks  were  in  the  form  of  notes 
made  by  the  Detroit  Cycle  Company.  Limited, 
and  indorsed  by  all  three  of  the  respondents 
individually,  and  were  further  collaterally  se- 
cured by  an  assignment  of  bicycle  contracts. 
An  arrangement  was  made  between  the  Gor- 
muUy  &  Jeffery  Manufacturing  Company  and 
the  respondents,  whereby  the  Gormully  & 
Jeffery  Manufacturing  Company  were  given  a 
chattel  mortgage  on  all  the  property  of  the 
Detroit  Cycle  Company,  Limited;  and  at  the 
same  time  there  were  assigned  to  the  Gormully 
&  Jeffery  Manufacturing  Companv  all  the 
bicycle  contracts,  including  those  held  by  the 
banks  as  collateral  security.  At  the  same  time, 
and  as  a  part  of  the  same  arrangement,  each  of 
the  respondents  gave  to  the  Detroit  Cycle  Com- 
pany, Limited,  his  note  for  $1,833.88,  given  for 
the  purpose,  as  each  of  the  respondents  testify, 
of  paying  up  their  subscriptions  to  the  capital 
stock  of  the  Detroit  Cycle  Company,  Lim- 
ited. These  notes  were  immediately  indorsed 
in  the  name  of  the  Detroit  Cycle  Company. 
Limited,  by  the  respondents,  and  turned  over 
to  the  €k)rmully  &  Jeffery  Manufacturing 
Company  as  a  further  security  for  the  indebt- 
edness of  the  Detroit  Cycle  Company,  Limited, 
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to   it.    Thereupon    the   Gormully  &  Jeffery 
Manufacturing   Company  advanced  eiiou;!tk 
money  to  take  up  the  notes  of  the  Detroit 
Cycle  Company,    Limited,  in  the    two  local 
banks  in  Detroit;  and,  these  notes  having  beeo 
taken  up,  the  collateral  security  for  the  ^me 
was  turned  over  bv  the  banks  to  the  Gorioully 
&  Jeffery    Manufacturing  Company.    These 
notes  were  all  payable  in  one  year  from  the 
date  they  bore,  namely,  October  6, 1898.  with 
6  per  cent  interest,  and  were  never  paid  by  the 
respondents,  and  were  never  protested,  though 
they  are  still  outstanding.    Immediately  after 
the  chattel  mortgage  was  given  to  Gormullj& 
Jeffery  Manufacturing   Company,  the  latter 
sent  a  man  to  Detroit  to  take  charge  of  the 
business  of  the  Detroit  Cycle  Company,  Lim- 
ited; and  the  Gormully  &  Jeffery  Manufactur- 
ing Company  sent  on  new  goods,  and  respond- 
ents claim    they    expect   to  pay  them,    and 
conducted  the  business.    No  amendments  of 
the  ori^nal  articles    of   association,   and  no 
schedule,  as  provided    for  in  1  How.  Anno. 
Stat.  §  2865,  or  any  other  paper  except  ibe 
original  articles  of  association,  were  ever  filed 
in  the  office  of  the  register  of  deeds  for  Wayne 
county,   Michigan.    It  also  appeared  that  in 
the  secretary's  records  of  the  minutes  of  the 
stockholders'    and  directors'  meetings  of  the 
association  running  from  October  14,   1892, 
to  January  11,  1894,  no  record  anywhere  ap- 
peared authorizing  or  making  a  call  for  the 
unpaid  subscriptions  of  the  capital  stock  of 
the  association,  or  authorizing  the  receipt  of 
the  respective  members'    notes  therefor,  al- 
though under  date  of  October  6.  1893.  there 
is  a  record  of  a  meeting  of  the  directors,  and 
the  authorization  by  Jhem  of  the  execution 
and   deliverv  of  a  cliattel  mortgage  to  the 
Gormullv   &   Jeffery   Manufacturing    Com- 
pany.   I'he  absence  of  any  record  of  the  re- 
ceipt of  the  members'  notes  was  explained  by 
the  secretary,  from  the  fact  that  he  did  na 
enter  the  minutes  of  all  the  meetings  in  bis 
record,  although  one  of  the  three  members  tes- 
tified that  he  did  not  hear  of  any  resolution  to 
this  effect,  but  that  it  was  only  agreed  to  be- 
tween the  members. 

The  defendants  requested  the  court  to 
charge  the  Jury  as  follows:  *'It  appearing 
from  the  undisputed  evidence  in  this  proceed- 
ing that  the  respondents  gave  their  promis- 
sory notes  to  the  company  for  the  amount  of 
their  unpaid  subscriptions,  which  notes  were 
accepted  by  the  company  In  payment  thereof, 
and  which  notes  are  now  in  the  bands  of 
third  parties,  and  the  respondents  are  liable 
thereon,  the  verdict  must  be  for  the  respond 
ents."  "  It  appearing  from  the  undisputed 
evidence  in  this  suit  that  the  resi)ond ents  gave 
their  promissory  notes  for  the  amount  of  their 
unpaid  subscriptions  to  the  company,  wbicb 
notes  were  taken  by  the  company,  and  ibe 
amount  thereof  realized  in  cash,  and  applied 
upon  existing  indebtedness  of  the  company, 
the  making  of  said  notes  and  realization  of 
the  money  upon  them  constituted  a  payment 
of  said  unpaid  subscriptions,  and  the  verdict 
must  be  for  the  respondents."  If  the  forego- 
ing are  refused:  "(6)  If  the  jury  believes  that 
the  notes  in  question  were  given  in  payment 
of  the  unpaid  subscriptions,  and  were  ac- 
cepted by  the    company   as   such,  and  by 


i89e. 


Rouse  y.  Dstroit  Ctclv  Co. 


m 


<tbem  transferred  to  third  parties,  who  now 
bold  them,  and  the  respoDdeots  are  liable 
•t hereon,  then  the  verdict  must  be  for  the  re- 
:spoDdents.  (7)  If  the  Jury  beI1e?e  thut  the 
notes  in  question  were  given  for  the  purpose 
•of  paying  up  the  unpaid  subscriptions,  and 
the  same  were  taken,  and  cash  realized  upon 
them,  which  cash  was  applied  in  satisfaction 
-of  existing  indebtedness  of  the  company,  so 
that  the  company  received  full  benefit  thereof, 
the  giving  of  the  notes  and  the  application  of 
the  proceeds  thereof  constituted  payment  of 
the  subscriptiQns,  and  the  verdict  must  be 
for  the  respondents."  The  trial  judge  de- 
>clined  to  give  these  requests.  He  entertained 
the  view  that  the  statute  authorizing  the  for- 
mation of  these  limited  copartnership  associa- 
tions is  a  special  enactment,  permitting  such 
-organizations  with  limited  liability  as  to  stock- 
holders, and  that  all  the  necessary  and  essen- 
t.ial  requirements  of  the  statute  must  be  com- 
plied with.  He  held  that  this  had  not  been 
•<ione,  and  that  whether  the  notes  had  been 
jEiven  and  received  for  the  purpose  of  paying 
^he  balance  due  on  subscriptions  was  not  im- 
portant, and  directed  a  verdict  against  the  de- 
-fendants. 

It  is  the  claim  of  the  plaintiff  that  the  law 
.«s  applied  to  limited  partnerships  is  to  be  ap- 
plied to  associations  like  the  defendant,  and 
^hat  subscriptions  to  the  capital  cannot  be 
paid  by  giving  notes.  On  the  part  of  the  de- 
fendants it  is  claimed  that  the  law  as  applica- 
ble  to  corporations  should  be  applied  to  these 
associations,  and  that  if  defendants  gave  their 
notes  to  pay  for  the  capital  subscribed  by 
them,  and  these  notes  were  received  by  the 
<iefendant  association  as  payment,  and  the  pro- 
-ceeds  of  the  notes  were  received  by  the  asso- 
ciation and  applied  to  the  payment  of  its 
<iebts.  this  would  constitute  a  good  payment 
-of  the  capital  subscribed,  and  would  release 
the  members  from  further  liability. 

Nearly  all  the  questions  involved  in  this  pro- 
-ceeding  are  involved  in  the  case  of  Stater  A  A. 
Jifg,  Go.Y.  Blake  (decided  at  the  pieseut term  of 
court).  (Mich.)  pMt,  798.  It  will  not  be  necessa- 
ry to  refer  to  the  opinion  in  that  case  further 
than  to  say  that,  so  far  as  the  question  of  wheth- 
-er  the  law  of  limited  partnersiiips  applies  to  the 
defendant  association  or  the  law  of  corpora- 
tions, the  answer  is  that  the  case  must  be  con- 
trolled by  the  law  applicable  to  corporations. 

We  have  no  doubt  that  subscriptions  to 

•capital  stock  to  corporations  may  be  paid  bv 

the  giving  of  promissory  notes,  especially  ff 

the  notes  are  at  once  converted  into  money, 

-and  the  proceeds  applied  for  the  benefit  of  the 

corporation.     Ooodricfi   v.*  Reynolds,  81   111. 

-490,  83  Am.  Dec.  240;  Hardy  v.  Merriiceather, 

14  Ind.  208;  Stoddard  v.  Shetveket   Foundry 

Co.  84  Conn.  542;  Magee  v.  Badger.  80  Barb. 

246;  Vermont  C.  R  Go,  v.  Cl^fyee,  21  Vt.  80; 

J*frciJUi    Trvit     Go,  v.    Doreey,  72  Cal.    65; 

dark  V.    Farrinoton,  11  Wis.  807:  Blunt  v. 

Walker,  11  Wis.  849.  78  Am.  Dec.  709;  Lyon 

-v.  Eioinge,  17  Wis.   63;   Andrews  v.  Bart,  17 

Wis.  806;   WeeUrn  Bank  v.  Tallman,  17  Wis. 

-580.    It  is  the  claim  of  the  plaintiff  that  the 

.notes  were  not  given  in  good  faith,  and  for  the 

purpose  of  PJTiog  up  the  unpaid  portion  of 

the  capital.     We  Siink  the  good   faith  of  the 

•transaction  was  a  question  for  the  jury,  and 
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that  they  should  have  been  Instructed  as  re- 
quested by  counsel  for  defendants  in  the  sixth 
and  seventh  requests  to  charge. 

The  record  discloses  that  upon  the  applica- 
tion of  the  plaintiff's  attorneys,  the  circuit 
court,  in  chancery,  had  appointed  a  receiver 
for  the  defendant  company,  Joseph  F.  Noera, 
filing  the  creditor's  bill.  A  judgment  cred- 
itor's bill  was  also  filed  by  William  A.  Hul- 
bert  et  al,  against  the  defendants.  John  A. 
Stanberry  was  appointed  receiver  in  both 
cases,  and  claim^  the  assets  of  defendant 
coinpanv.  Both  chancery  suits  are  still  pend- 
ing. The  solicitors  for  the  complainants,  in 
their  behalf,  and  in  behalf  of  the  receiver  in 
both  cases,  in  open  court,  waived  all  claim  to 
any  of  the  unpaid  subscriptions  to  the  capital 
stock  of  the  defendant  that  were  unpaid  by 
Robinson,  Matheson,  and  Holmes  against  the 
claims  of  the  plaintiff.  Objection  was  made 
to  this  offer,  and  the  court  replied  that  he  had 
serious  doubt  of  the  power  of  the  receiver  to 
waive  the  claim,  or  of  the  court  to  grant  the 
waiver,  but  expressed  himself  as  being  settled 
in  relation  to  the  other  points  in  the  case. 
Defendants  also  introduced  in  evidence  an  ap- 
plication for  execution  under  the  same  statute 
as  is  invoked  in  this  proceeding,  against  the 
same  respondents,  for  the  same  unpaid  sub- 
scriptions, upon  a  judgment  recovered  by  the 
W.  Bingham  Company,  plaintiffs,  against  the 
defendants,  in  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Michigan. 
The  defend  ants  asked  to  have  the  following  re- 
quests to  charge  given  to  the  jury:  "(1)  A  re- 
ceiver of  all  the  property  and  assets  of  the  de- 
fendant company  having  been  appointed  prior 
to  the  judgment  in  this  suit,  and  being  now  in 
oflSce,  the  plaintiffs  have  no  standing  in  this 
proceed  in  ST,  and  are  not  entitled  to  the  order 
asked.  (2)  It  appearing  that,  since  judgment 
was  rendered  in  this  suit,  a  receiver  has  been 
appointed  in  another  suit  of  ail  the  property 
and  aj^sets  of  the  defendant  company,  the 
plaintiffs  have  no  standing  in  this  suit,  and  are 
not  entitled  to  the  order  asked.  It  appearing 
from  the  evidence  in  this  case  that  an  applica- 
tion similar  to  the  one  in  the  present  case  has 
been  made  against  the  respondents  in  the  cir- 
cuit court  of  the  United  States  for  the  eastern 
district  of  Michiiran,  upon  a  judgment  recov- 
ered against  the  Detroit  Cycle  Company,  Lim- 
ited, by  the  W.  Bingham  Company,  the  re- 
spondents are  therefore  liable  to  have  execution 
issued  against  them  in  each  case  for  the  amount 
of  their  subscriptions  remaining  unpaid  and  to 
be  subjected  to  a  double  liability  not  contem- 
plated bv  the  statute  under  which  the  defendant 
association  is  orgsnized.  This  being  so,  the 
plaintiffs'  remedy  is  in  equity, where  the  rights 
of  all  parties  can  be  protected,  and  not  by  an 
application  for  an  execution,  such  as  is  now 
pending  before  the  court."  The  court  refused 
to  give  either  of  these  requests.  This  is  as- 
signed as  error.  It  is  now  urged  by  counsel 
for  plaintiffs  that  defendants  cannot  avail 
themselves  of  any  defense  they  may  have  to 
this  action  growing  out  of  the  appointment  of 
receivers,  n>r  the  reason  that  the  receivers 
were  appointed  before  these  proceedings  were 
begun,  and  before  the  mandamus  case  of 
Rouse,  H,  &  Co.  v.  Donovan,  104  Mich.  284» 
27  L.  R.  A.  677, was  decided.    It  is  their  claim 
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that  as  the  defense  inigbt  then  have  been  inter- 
posed, and  was  not,  the  matter  must  be  treated 
as  rei  Judicata,  An  inspection  of  the  Ca^  of 
RouBe^  Hazard,  d  Co,  discloses  that  neither  of 
the  respondents,  Holmes,  Matheson,  or  Rob- 
inson were  parties  to  that  proceeding,  or  that 
they  took  any  part  in  it,  except  to  appear  in 
the  case  tiefore  the  circuit  judge,  and  enter 
their  protest  against  the  circuit  Judge  enter- 
taining Jurisdiction  over  them.  There  was 
nothing  in  the  record  to  indicate  that  any  re- 
ceivers had  been  appointed,  and  we  are  not 
prepared  to  bold  that  the  case  is  re$  Judicata, 
The  record  as  now  made  does  disclose  that, 
before  this  proceediDi^  was  brought,  a  receiver 
was  appointed  by  the  chancery  side  of  the 
court;  and  he  still  holds  his  appointment.  A 
receiver  is  an  officer  of  the  court.  He  is  un- 
doubtedly entitled  to  the  assets  of  the  defendant 
company  if  it  has  any.  He  is  spoken  of  as  the 
.  "hand  of  the  court."  High,  Receivers,  chap.  1. 
It  would  be  a  very  anomalous  position,  indeed, 
if  this  proceeding  can  be  maintained  after  a 
receiver  has  been  appointed  for  the  very  pur- 
pose of  collecting  the  assets  of  the  defenaant 
association  to  pay  its  creditors.  Defendants' 
reouests  1  and  2  should  have  been  given. 

Judgment  i$  reversed,  and  no.  new  trial  or- 
dered. . 

Lon|f9  Ch.  J.,  and  "BKontgomery,  J*»  did 

not  sit    The  other  Justices  concur. 


STAVER  ft   ABBOTT  MANUPACTURr 
ING  COMPANY,  mff.  in  Err., 

Katherine  A.  BLAEE  et  aL 
( Mich. ) 

1*  Teehnieal  noDCompliaaee  with  the 
statute  in  the  fbrmation  of  a  partnei^ 
■hip  association,  and  failure  to  comply  with 
tbe  statutory  reqairementa  in  its  subsequent 
maoagement,  will  not  render  subsequent  stook- 
boldert  wbo  bad  no  knowledge  of  tbe  defeots  aqd 
had  no  intent  to  become  partners  liable  as  snob, 
in  tbe  absence  of  a  statutory  provision  making 
tbem  so.  for  goods  f  amfabed  by  one  who  dealt 
with  tbe  concern  as  a  limited  association. 

8«  Omission  in  a  single  instance  by  the 
inane.ger  of  a  partnership  association 

of  tbe  word'MImited^indeallngwithacorreBpond- 
ent  will  not  render  the  members  of  the  associa- 
tion liable  as  partners  in  tbe  absence  of  anything 
to  show  tbat  any  indebtedness,  damage,  or  liabil- 
ity arose  in  consequence  of  tbat  act. 

(December  24, 18MJ 

EBROR  to  the  Circuit  Court  for  Kent 
County  to  review  a  Judgment  in  favor  of 
defendants  in  an  action  brought  to  hold  de- 
fendants individually  liable  for  goods  sold  to  a 
limited  corporation  of  which  they  were  mem- 
bers. Affirmed, 
Tbe  facts  are  stated  in  the  opinion. 

NoTS.— As  to  tbe  nature  of  limited  partnership 
associations,  see  tbe  preceding  oases  of  Bd wards  v. 
Warren  Linoline  ft  Gasoline  Works,  ante,  791;  and 
Rouse,  H.  ft  Co.  v.  Detroit  Cycle  Co.  (Mlcb.;  ante, 
7M,  with  footnote  references  thereto. 
96L.  R.A. 


Mesere,  Bnndy  A  Travis*  with  Meurt, 
Wyiie  it  Clapperton*  for  plaintiff  in  enor: 

The  joint-stock  company  is  an  asaocialioo  of 
persons  for  the  purpose  of  business,  having  a 
capital  stock  divided  into  shares  and  governed 
by  articles  of  association. 

Cook,  Stock  &  Stockholders.  %  604;  Whipple 
V.  Parker,  29  Mich.  881. 

It  lies  midway  between  a  copartnership  and 
a  corporation.  Like  a  copartnership  it  has  no 
limited  liability  of  its  members  for  tbe  debts 
of  the  company,  and  like  a  corporation  it  is  not 
dissolved  by  a  transfer  of  stock. 

Cox  V.  Bodfsh,  85  Me.  802. 

The  liability  for  indebtedness  incurred  for 
goods  sold  to  a  company  of  this  character  seeks 
out  and  attaches  to  the  persons  engaged  in  the 
enterprise,  and  that  whether  they  intended  to^ 
be  individually  liable  or  not 
'    Davidson  v.  Holden,  55  Conn.  118. 

Exemption  from  individual  liability  Is  de- 
rived solely  from  statutory  provisions. 

Tbe  statutory  priviie^e  and  immunity  of- 
fered by  the  statute  can  only  be  secured  fay  tbe 
strict  fulfilment  of  the  preliminary  conditiona 

The  fund  must  be  paid  in  money,  and  in 
the  sole  control  of  the  general  partner  on  the 
dav  of  the  special  partnership  is  formed  and 
before  the  certificate  is  filed. 

Biehardaon  v.  Hogg,  88  Pa.  158:  Durant  v. 
AhcndrotK  09  N.  Y.  148.  25  Am.  Rep.  158,  97 
N.  Y.  132;  Maginn  v.  Lawrence,  18  Jones  & 
S.  285;  Haggerty  v.  Foster,  108  Mass.  17. 

Payment  in  goods  or  property  does  not  Jos- 
tify  an  afildavit  of  a  cash  Myment. 

Bement  v.  Ph^adelphia  impact  Brick  Maeh, 
Co,  12  Phila.  494;  Van  Ingen  v.  WhUman,  ^ 
N.  Y.  518;  ArgaU  v.  Bmith,  8  Denio,  485. 

The  care  taken  by  the  statute  to  pre- 
vent parties  from  being  misled  by  the  use  of 
the  name,  even  of  the  special  partner,  or  by 
his  interference  ($  2848),  illustrates  tbe  cau*ioti 
with  which  the  common  law,  personal  liability 
is  relieved. 

Farnsworth  v.  Boardman,  181  Mass.  115; 
Madifon  County  Bank  v.  Oould,  5  Hill,  309. 

Blake  subscribed  for  $19,800  of  tbe  $2G,00O 
capital,  of  which  it  is  certided  tbat  be  has  psid 
in  $12,800  in  cash,  but  nothing  is  said  of  bow  or 
when  the  remaining  $7,000  is  to  be  paid  io. 
So,  as  to  more  than  one  third  of  the  total  capitsi,. 
the  written  statement  is  defective  on  its  face, 
and  should  be  so  ruled  as  a  matter  of  law  by 
the  court. 

Vanhorn  ▼.  Chreoran,  127  Pa.  255,  4  L.  R. 
A.  886. 

If  parties  seek  to  have  all  tbe  advantaee  of 
a  partnership,  and  yet  limit  their  liability  as 
to  creditors,  they  must  comply  strictly  wiih 
the  act. 

Moloney  v.  Bruce,  94  Pa.  249;  Eliot  v.  J7im- 
rod,  108  Pa.  569:  HiU  v.  SUUer,  127  Pa,  145; 
Vanh'rn  v.  Corcoran,  127  Pa.  255,  4  L.  R  A. 
886;  Biiar  tiiU  Coal  dt  I,  Co,  v.  AUae  WortcK 
146  Pa.  290. 

The  defendants  at  common  law  are  primarily 
liable  as  individuals.  The  privilege  and  im- 
munity they  claim  are  a  sweeping  abrogation 
of  tbe  common  law,  and  the  invariabto  rule 
applied  to  all  such  cases  in  a  strict  one^ 

The  question  is  simply.  Have  they  complied 
with  tbe  statute?  If  so,  they  are  entitled  to  iia 
benefit,  otherwise  noL 


See  also  38  L.  R.  A.  791 ;  39  L.  R.  A.  100. 


1898. 
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DavtMm  ▼.  Bolden,  56  Codd.  103;  Tanham 
T.  Chreoran,  127  Pa.  268,  4  L.  R  A.  886;  Mer- 
ehanU^  db  Mfrt.  Bankr.SUfne.^S  Mich.780:  Peo- 
ple, Stewart,  v.  Young  Men* 9  Father  Matthew 
^  T.  A,  B&net,  Soe.  No,  1,  41  Mich.  67. 

A  corporation  caoDot  exist  in  this  state,  even 
de  facto,  in  the  absence  of  a  law  autboriz- 
ingit. 

Eaton  Y.  Walker,  76  Mich.  679»  6  L.  R  A. 
102;  Taggart,  Maaon,  ▼.  Perkine,  78  Mich.  803. 

A  partnership  association  under  such  a  stat- 
ute is  not  a  corporation. 

Chapman  ▼.  Barney,  129  D.  S.  677, 82  L.  ed. 
800;  People,  Winchester,  v.  Coleman,  188  N.  Y. 
279. 16  L  R  A.  188:  Gregg  v.  San^ford,  28 
U.  S.  App.  818,  65  Fed.  Rep.  151, 12  C.  C.  A. 
526. 

The  estoppel  has  nerer  been  bssed  solely  on 
the  fact  of  recognition  by  the  plaintiff,  but 
there  must  also  have  been  recognition  by  the 
state. 

Eaton  ▼.  Walker,  76  Mich.  590,  6  L.  R.  A. 
102;  Eliot  ▼.  Himrod,  10b  Pa.  680;  HiU  ▼. 
Butler,  127  Pa.  162. 

Under  the  limited  partnership  acts  it  has  uni- 
formly been  held  that -they  must  be  strictly 
complied  with  in  order  to  acquire  their  bene- 
fits. 

ArgaU  ▼.  Smith,  8  Denio,  4S6;  Henkel  ▼.  Bey- 
man,  91  111.  101;  Be  MernU,  12  Blatchf.  221; 
EndHcb,  Interpretation  of  Statutes,  486;  Suth- 
erland, Stat.  Constr.  §  458:  Bates.  Limited 
Partn.  56:  BoWday  ▼.  llnion  Bag  d  Paper  Co,  3 
Colo.  842;  Vandike  v.  Boeskam^^l  Pa.  880; 
Van  Ingen  ▼.  Whitman,  62  N.  Y.  513. 

The  payment  of  his  capital  by  the  special 
partner  must  be  in  actual  cash;  neither  prop- 
erty nor  bonds,  eecuiities,  debts,  or  promises 
will  suffice,  except  in  states  permitting  prop- 
erty contribution. 

Bates,  Limited  Partn.  60:  Baggerty  ▼.  Foeter, 
108  Mass.  17;  Benedict  v.  Van  Allen,  17  U.  C. 
Q.  B.  284:  Pierce  ▼.  Bryant,  6  Allen,  91;  Rich- 
ardeon  ▼.  Bogg,  88  Pa.  168;  Baviland  yr.Chace, 
89  Barb  288;  Be  AUen,  41  Minn.  480;  Andrew 
V.  Scfiott,  10  Pa.  55;  Oearing  ▼.  Carroll,  151 
Pa.  79:  Baelet  ▼.  Eent,  160  Pa.  80. 

Thesecompanies  cannot  be  treated  as  corpora 
tions  for  the  purpose  of  applying  the  doctrine 
of  estoppel,  in  order  to  permit  them  to  evade 
and  ignore  the  statute  with  impunitv. 

Chapman  v.  Barney,  i29  U.  S.  677,  82  L. 
ed.  800:  People,  Wincheeter,  y.  Coleman,  183 
N.  T.  279,  16  L.  R  A.  183:  Gregg  y.  Band- 
ford,  28  U.  8.  App.  818.  65  Fed.  Rep.  161,  12 
C.  C.  A.  626. 

Our  Constitution  contains  a  clause  inserted 
for  the  express  purpose  of  preventing  Just 
what  defendants  contend  happened  here. 

Thomae  ▼.  ColUne,  58  Mich.  64;  Bieeell  ▼. 
Durfee,  58  Mich.  289. 

Mr.  Vernon  H.  Smiths  amieua  curia,  on 
behalf  of  plaintiff  in  error: 

There  is  no  provision  in  the  act  to  exempt 
anyone  from  the  liability  of  a  pnrtner,  unless 
the  statute  has  been  substantially  complied 
with. 

Bates,  Limited  Partn.  27-29;  Van  Ingen  v. 
Whitman,'9Si  N.  Y.  518;  Benkel  v.  Beyman,  91 
m.  96. 

There  must  be  strict  compliance  with  the 
statute  else  the  partners  are  personally  liable 
as  general  partners. 

88  L.  R  A. 


Bates, Limited  Partn.  80;  Parsons,  Partn.  682; 
Richardson  v.  Bogg,  38  Pa.  156 :  Andretoe  t. 
Schott,  10  Pa.  47;  Vandike  ▼.  Roeekam,  67  Pa. 
380;  Eliot  v.  Bimrod,  108  Pa.  669;  Gearing  v. 
CarroU,  151  Pa.  79;  BdsietY.  Eent,  160  Pa.  85; 
Maloney  v.  Bruce',  94  Pa.  249;  Eeystone  Boot 
db  Shoe  Co,  y.  Bchoellkopf,  11  W.  N.  0.  182; 
Peara  v.  Barnee  (Pa.)  1  Cent.  Rep.  569;  Sita- 
Natural  Qas  Co.'s  Appeal^  118  Pa.  486. 

Substantial  compliance  is  held  to  be  neces- 
sarjr  bv  some  courts,  and  the  paying  In  of  the- 
capital  is  a  vital  element. 

Bmith  V.  ArgaU,  6  Hill,  479;  ArgaU  v.  Smith,. 
8  Denio,  436:  Botoen  v.  ArgaU,  24  Wend.  601; 
Madison  County  Bank  ▼.  Gould,  5  Hill,  811; 
Van  Ingen  v.  Whitman,  62  :N.  Y.  518;  BoUi- 
day  V.  Union  Bag  db  Paper  Co,  8  Colo.  842; 
Benkel  v.  Beyman,  91  III.  96;  Pfirmann  v. 
Benkel,  1  HI.  App.  146;  BigeUno  v.  Qreyory,  7S 
m.  197;  Baggerty  v.  FosUr,  108  Mass.  17; 
Pierce  v.  Bryant^  5  AUeo,  91;  Locke  v.  Lewis,^ 
124  Mass.  19. 

Such  an  association  is  a  partnership  with  a 
limited  liability,  and  not  a  corporation. 

Bates,  Limited  Psrtn.  248;  Lennig  v.  Penn 
Morocco  Co.  16  W.  N.  C.  114. 

The  principles  governing  as  to  the  personal 
liability  of  members  sre  the  same  whether  the 
organization  is  called  a  limited  partnership 
or  a  partnership  association,  limited. 

BUI  V.  Btetler,  127  Pa.  146;  GuHlou  v.  Peter- 
eon,  89  Pa  168;  Bite  Natural  Gas  Co.'s  Ap- 
peal, 118  Pa.  486;  Lennig  v.  Penn  Morocco  Ok 
16  W.  N.  C.  114. 

The  psrtv  invoking  the  estoppel  must  have 
been  misled,  and  so  acted  that  it  would  be  un- 
just to  seek  to  undo  what  has  been  done. 

Doyle  V.  Misner,  42  Mich.  887;  WeUanct 
Canal  Co.  v.  Bathaway,  8  Wend.  480,  24  Am. 
Dec.  51;  Methodiet  Episcopal  Union  CfiurehY. 
Pickett,  19  N.  Y.  487;  1  Thomp,  Corp.  $§  1506. 
1507:  BiU  v.  Beach,  12  N.  J.  £q.  81 ;  Eaton  v. 
Walker,  76  Mich.  579,  6  L.  R  A.  102. 

The  doctrine  applicable  to  de  fado  corpora- 
tions does  not  apply,  because  it  appears  that 
the  attempt  to  organize  was  not  bona  flde. 

Beach,  Priv.  Corp.  §  168;  Durant  v.  Aben- 
droth,  69  N.  Y.  148,  26  Am.  Rep.  168. 

Messrs.  FitaOerald  A  Barrj,  amies 
euruB,  also  on  behalf  of  plaintiff  in  error: 

These  partnership  associations  are  not  in  any 
sense  corporations,  and  are  not  intended  to  tie 
governed  by  the  law  relating  to  corporations. 

Eaton  y.  Walker,  76  Mich.  679,  6  L.  R  A. 
102. 

The  original  partners  obtained  no  immunity 
from  personal  liability  by  their  actions,  anit 
could  not  transmit  sny  to  their  assignee,  Mrs. 
Blake,  and  it  is  not  pretended  that  any  action 
was  taken,  tending,  to  association,  since  her 
purchase. 

Wherefore  there  is  no  immunity  from  the 
common-law  liability,  as  general  partners. 

Bouse,  B.  A  Co.  v.  Donotan,  104  Mich.  284,. 
27  L.  R  A.  577:  Bite  Natural  Gas  Co.'s  Ap- 
peal, 118  Pa.  486;  BiU  v.  Stetler,  127  Pa.  145; 
Oearing  v.  CarroU,  151  Pa  79;  Maloney  v. 
Bruce,  94  Pa.  249:  Baslet  v.  Eent,  160  Pa.  85. 

It  is  no  answer  to  a  suit  against  partnera 
who  have  not  complied  with  the  statute  to  say 
that  plaintiff  hss  dealt  with  the  defendants  aa 
a  partnership  association  limited,  as  it  is  im- 
possible to  deal  with  them  in  any  ordinary 
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mercaDtfle  transaction  in  any  different  man- 
ner in  the  one  capacity  than  in  the  other. 

8/ieble  ▼.  8lr<mg,  128  Pa.  815. 

Messrs,  Charles  B.  Blair  and  Fleifsher 
A  Waaty,  for  defendants  in  error: 

Assuming  that  irregularities  are  shown,  and 
that  the  organization  was  not  leically  made; 
and  also  assuming  that  subsequent  irregulari- 
ties are  shown  in  the  way  the  company  aod  its 
affairs  were  conducted, — the  plaintiff  cannot 
take  advantage  of  them,  nor  hold  the  defend- 
ants liable  personally  as  partners,  whether  the 
<*ompany  be  held  to  be  a  corporation  or  some- 
thing else. 

This  result  follows,  not  so  much  because  it 
Is  against  public  policy  {Society  Perun  v.  Cieve- 
land,  48  Ohio  St.  492;  Swarttcovt  v.  Midiigan 
Air  Line  R.  Co.  24  Mich.  893;  Pape  ▼.  CapiUl 
Bank,  20  Kan.  440,  27  Am.  Rep.  188),  to  al- 
low private  persons  in  a  collateral  proceeding 
to  question  the  existence  or  due  organization 
•of  a  corporation  with  which  they  have  dealt 
{Swa/riwoui  v.  Michigan  Air  Line  R,  Co.  24 
Mich.  880;  Toledo  d  A.  A.  B.  Co.  v.  Johnson, 
•49  Mich.  148;  Grand  Rapids  v.  Grand  Rapids 
Hydraulic  Co.  66  Mich.  606);  or  one  of  the 
partnership  associations  (Briar  Hill  Coal  db  I. 
Co.  V.  AUas  WorUrs,  146  Pa.  290):  but  rather  be- 
-cause  the  plaintiff  cannot  "call  in  question  the 
•corporate  existence  of  the  company  and  charee 
against  the  individual  members  the  precise  od- 
ligation  which  was  unequivocally  accepted  aa 
«  corporate  one." 

Merchants^  eft  Mfrs.  Bank  v.  Btone,  88  Mich. 
•779;  Gow  v.  Collin  dt  P,  Lumber  Co.  (Mich.)  2 
Det  L.  N.  1007;  American  Mirror  db  Glass- 
Beveling  Co.  v.  BulkUy,  107  Mich.  447;  Sioart- 
wout  y.  Michigan  Air  Line  R.  Co.  24  Mich. 
^89;  Rouse,  H.  <ft  Co.  v.  Donovan,  104  Mich. 
^84,  27  L.  R.  A.  577;  Stakes  v.  Findlay,  4  Mc- 
■Crary,  214;  Hattes  v.  Contra  Costa  Water  Co, 
V'Hawes  v.  Oakland"),  104  U.  S.  438,  26  L.  ed. 
829;  Kleekner  v.  Turk,  45  Neb.  176;  Second 
Nat,  Bank  v.  Ball,  85  Ohio  St  166;  Snider's 
Sontf  Co,  V.  Troy,  91  Ala.  282.  11  L.  R.  A. 
515:  Baker  v.  Backus,  82  111.  100. 

Neither  creditor  nor  members  can  go  back 
•of  the  basis  upon  which  they  mutually  agreed 
to  deal. 

Casey  v.  Galli,  94  U.  8.  678,  24  L.  ed.  168; 
Gartsids  Coal  Co,  v.  Maneell,  22  Fed.  Rep. 
197;  KUekner  v.  Turk,  46  Neb.  176;  Lnflin  d 
R.  Powder  Co.  v.  Sinnheimer,  46  Md.  820.  24 
Am.  Rep.  522;  Humphreys  v.  Mooney,  5  Colo. 
■288;  PlanUrif  d  M,  Bank  v.  Padgett,  69  Ga. 
159;  American  Salt  Co.  v.  Heidenheimer,  80 
Tex.  844:  Btout  v.  Zulick,  48  N.  J.  L.  599; 
Fay  V.  Noble,  7  Cash.  188;  FirU  Nat,  Bank  v. 
Almy,  117  Mass.  476:  Whitney  v.  Wyman,  101 
U.  B.  896,  25  L.  ed.  1052:  firwr  Bill  Coal  d  L 
Co.  V.  Atlas  Works,  146  Fa.  290;  Swartwout  v. 
Michigan  Air  Line  R.  Co.  24  Mich.  8b9; 
Snider^s  Sons^  Co.  v.  Troy,  91  Ala.  282.  11  L. 
R  A.  515;  4  Thomp.  Corp.  g§  5254,  5255, 
5274,  6275. 

Defendants  are  entirely  innocent  and  occupy 
the  position  of  bona  fide  purchasers  for  value, 
and  "had  no  better  opportunities  of  knowing 
the  mode  and  manner  of  the  organization  of 
the  corporation,  or  the  worth  of  the  leasehold 
Interest,  than  any  creditor  had  before  he  be- 
came a  creditor." 

Toung  v.  Erie  IronJJo.  65  Mich.  125. 
«8  L.  a  A. 


There  is  no  authority  for  holding  these  inno- 
cent defendants  liable,  and  there  la  no  reason 
to  support  such  a  proposition. 

American  Mirror  d  Glass- Betding  Co.  v. 
Bulkley,  107  Mich.  447;  Young  v.  Erie  Iron 
Co.  65  Mich.  Ill;  American  Salt  Co,  y.  Heiden- 
heimer,  80  Tex.  345;  Stafford  Nat.  Bank  v. 
Palmier,  47  Conn.  443;  Cory  v.  Lee,  98  Ala. 
468;  Central  City  Sav,  Bank  v.  Walirer,  66  N. 
Y.  434;  Stokes  v.  Findlay,  4  McCrary,  218. 

Partnership  associations  are  corporations. 

Thomas  v.  Bakin.  22  Wend.  9:  People,  Bank 
of  Watertown,  v.  Watei'town  Assessors.  1  Hill, 
620;  Sandford  v.  New  York  Supers,  15  How. 
Pr.  172;  Fargo  v.  LouistiUe,  N.  A.  dt  C.  R.  Co. 
6  Fed.  Rep.  787:  Green  v.  Graves,  1  Dougl. 
(Mich.)  854:  Brooks  v.  HiU,  1  Mich.  124;  De 
Bow  V.  People,  1  Denio,  15;  Niagara  County 
Supers.  V.  People,  Mc.\faster,  7  Hill.  512:  Oif- 
ford  V.  Livingston,  2  T)t»nio,  395;  People,  Win- 
chester, V.  Coleman,  24  N.  Y.  S.  R.  970,  183  N. 
Y.  284,  16  L.  R  A.  183;  Denton  v.  Jackson,  2 
Johns.  Ch.  820;  Waterbury  v.  MerchanUt  Union 
Eip,  Co.  50  Barb.  157;  Liverpool  d  L  L.  d 
F.  Ins.  Co,  V.  Oliver,  77  U.  S.  10  Wall.  566, 19 
L.  ed.  1029:  Edgeteorth  v.  Wood,  58  N.  J.  L. 
468;  1  Thomp.  Corp.  §§  ^-6. 

Our  Constitution  is  express  upon  the  sub- 
ject. 

Art.  15.  §  11;  San€(ford  ▼.  New  York  Supers. 
15  How.  Pr.  172;  Fargo,  v.  LouistiUe,  N.  A.  d 

C,  R.  Co,  6  Fed.  Rep.  787;  McUtz  v.  American, 
Exp,  Co.  1  Flipp.  611;  Gregg  v.  Sandford,  28 

D.  S.  App.  318,  65  Fed.  Rep.  151,  12  C.  C. 
A.  525;  StaU,  Tide-  Water  Pipe  Line  Co.,  v. 
Berry,  52  N.  J.  L.  808;  Tide  Water  Pipe  Co.  v. 
StaU  Bd,  of  Assessors,  57  N.  J.  L.  516.  27  L 
R  A.  684. 

These  associations  are  in  form  Joint-stock 
companies.  ' 

Rouse,  H.  d  Co.  v.  Donovan,  104  Mich.  234, 
27  L.  R.  A.  577;  Globe  Refining  Co.'s  BstaU,  151 
Pa.  558;  Whitney  v.  Backus,  149  Pa.  29. 

Such  an  association  has  * 'powers"  and  privi- 
leges of  corporations  not  enjoyed  by  individ- 
uals or  partnerships. 

Tide  Water  Pipe  Co,  v.  StaU  Bd,  ef  Ames- 
sors,  57  N.  J.  L.  516,  27  L.  R  A.  684;  Gregg 
V.  Sandford.  28  U.  H.  App.  318,  65  Fed.  Rep. 
151,  12  C.  C.  A.  625;  BiUington  v.  Gautier 
Steel  Co.  (Pa.)  8  Cent.  Rep.  170;  Oak  Ridge 
Goal  Co.  ▼.  Rogers,  108  Pa.  147;  Briar  Hid 
Coal  d  L  Co.  V.  Atlas  Work*,  146  Pa.  294; 
Whitney  v.  Backus,  149  Pa.  29;  StaU,  Tide- 
Water  Pipe  Line  Co.,  v.  Berry,  52  N.  J.  L. 
80S. 

The  associates  can  do  business  as  a  distinct 
person  and  without  any  individual  liability  of 
the  associates.  That  is  the  moat  distinctive 
attribute  of  corporations. 

Terry  v.  Little,  101  (J.  8. 216, 25  L.  ed.  864; 
United  States  v.  Stanford,  161  U.  8.  412.  40  L 
ed.  751;  Ihomas  v.  Dakin,  22  Wend.  95; 
Chase  v.  Lord,  77  N.  Y.  25;  SaU  Ijike  City 
Nat.  Bank  v.  Bendriekson,  40  N.  J.  L.  52: 
Gray  v.  Coffln.  9  Cush.  199;  James  v.  Atlantis 
Delaine  Co.  11  Nat.  Baukr.  Reg.  893. 

No  status  enabling  associates  to  do  this  ii 
known  to  the  law  except  that  of  corporation* 

PeopU,  Winchester,  v.  Coleman,  183  N.  Y. 
279.  16  L  R  A.  188. 

The  property  of  the  association  Is  not  ooly 
held  in  its  own  name,  but  the  general  law  of 
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descent  and  distribiitioa  does  not  apply,  and 
the  rules  of  successioo  are  different  from  those 
applyiDg  to  individuals  and  purinersbips. 

Thompson  v.  Waters,  25  Mich.  245,  12  Am. 
Rep   243 

This  is  alooe  held  to  be  sufflcient  to  create  a 

corporation  by  Impliratioo,  since  land  cannot 

be  so  held  by  individuals,  singly  or  collectively. 

Dunn  ▼.  Unicemity  of  Oregon,  9  Or.  857; 

Mahony  v.  Bank  of  i<tate,  4  Ark.  620. 

These  associations  are  joint-stock  companies. 
'  Roune^  II.  dt  Co.  V.  Donotan,  104  Mich.  234, 
26  L.  R.  A.  677,  and  cases  supra. 

So  are  any  of  our  ordinary  business  and 
comnaercial  corporations.  Both  are  incorpo- 
rated joint-stock  companies,  and  the  terms 
** corporation"  and  "incorporated  joint  stock 
company"  are  convertible — they  mean  the 
same  tbin^. 

Jjyon  ▼.  Denison,  80  Mich.  880;  Atty,  Oen. 
V.  Mercantile  Marine  Ins,  Co.  121  Mass.  524; 
Liverpool  db  L.  L .  A  F.  Ins,  Co,  v.  Oliver,  77 
U.  S.  10  Wall.  566.  19  L.  ed.  1029;  Blanehard 
V.  KauU,  44  CaL  440;  Uahicht  v.  Pemberton, 
4  Sandf.  657;  Stafford  Nat,  Bank  v.  Palmer.  47 
Conn.  443;  First  Nat.  Bank  v.  Qoff,  81  Wis. 
77. 

Express  penalties  eiclade  inference  of  oth- 
ers. 

First  Nat,  Bank  v.  Almy,  117  Mass.  476; 
Buck  y.  Alley,  145  N.  Y.  48S;  Bates.  Limited 
Partn.  g§  85,  87;  Durant  v.  Abendroth,  69  N. 
Y.  148,  25  Am.  Rep.  158;  Pierce  v.  Bryant,  5 
Allen,  91;  Lancaster  v.  CJioaie,  5  Allen,  530; 
Haggerty  v.  FosUr,  103  Mass.  19. 

The  radical  difference  between  a  limited 
partnership  and  a  partnership  association  is 
manifest. 

People^  Bank  of  the  Commonwealth,  v.  Tares 
d  A,  Comrs.  23  N.  Y.  192;  Burrall  v.  Bushwick 
R.  Co.  75  N.  Y.  211;  Barclay  v.  Culver.  30 
Hun,  1;  Rg  Klaus,  67  Wis.  407;  1  Thomp. 
Corp.  §§  1070-1072;  Cook,  Stock  &  Stock- 
holders. §12. 

Courts  cannot  attach  limitations  or  provi- 
sions to  an  act  because  in  other  similar  acts 
they  have  been  incorporated. 

SiaU  ▼.  Sparrow,  89  Mich.  269;  Keeler  v. 
Dawson,  73  Mich.  601;  BonneU  v.  Qriswold, 
80  N.  Y.  128. 

Wbere  an  act  prescribes  penalties  for  fail 
ore  to  observe  certain  terms  it  is  conclusively 
presumed  that  the  intent  was  to  exclude  other 
penalties. 

Bohn  V.  Brown,  88  Mich.  257;  FriUs  v.  Pal- 
mer, 132  U.  8.  289, 83  L.  ed.  319;  United  States 
V.  Stafford,  161  U.  S.  412,  40  L  ed.  751;  Fay 
V.  Noble,  7  Cush.  188:  Humphreys  v.  Mooney, 
5  Colo.  282;  First  Nat.  Bank  v.  Almy,  117 
Mass.  476;  Whitney  v.  Wyman,  101  U.  8.  392, 
25  L.  ed.  1052;  James  v.  Atlantic  Delaine  Co. 
11  Nat.  Bankr.  Reg.  890:  Fourth  Nat.  Bank  v. 
Franeklyn,  120  U.  S.  747,  80  U  ed.  825;  Mor- 
«y  V.  Thayer,  8  Fed.  Rep.  737. 

When  the  statute  is  express  that  before  or- 
ganization the  capital  shall  be  paid  in  cash, 
this  condition  precedent  is  satisfied  by  a  pay- 
ment in  good  faith  and  at  a  fair  value  in  prop- 
erty or  services  of  the  kind  necessary  in  the 
company's  business  where  such  payment  is  ac- 
<^pied  in  srood  faith  as  the  equivalent  of  money. 
liebke  v.  Knapp,  79  Mo.  5i2. 49  Am.  Rep.  212; 
^ate,  Atty.  Oen.,  v.  Wood,  13  Mo.  App.  139; 
«8  L  R.  A.  61 


Brant  v.  Ehlen,  59  Md.  1;  Coates's  Case,  L.  R. 
17  Eq.  169;  Sprago's  Case,  L.  R.  8  Ch.  407; 
Beach  v.  Smith,  80  N.  Y.  116;  Coit  v.  North 
Carolina  Gold  Amalgamating  Min.  Co,  119 
U.  8.  843,  80  L.  ed.  420;  Young  v.  Erie  Iron 
Co.  65  Mich.  Ill;  American  Tube  dt  L  Co,  v. 
Baden  Gas  Co.  165  Pa.  4^9. 

The  articles  being  fair  on  their  face,  the  ex- 
istence of  the  association  cannot  be  questioned 
collaterally. 

Palmer  v.  Lawrence,  8  Sandf.  161;  Buffalo 
d  A.  R.  Co.  v.  Cary.  26  N.  Y.  75;  Laflin  cfe  R. 
Powder  Co.  v.  Sinsheimer,  46  Md.  815,  24  Am. 
Rep.  522;  McFarlanv,  Triton  Ins.  Co.  4Denio, 
892;  State,  Atty.  Gen,,  v.  Wood,  13  Mo.  App. 
189;  Stout  V.  ZuHck,  48  N.  J.  L.  601:  At(y. 
Oen.,  Pettee,  v.  Stevens,  1  N.  J.  Eq.  878.  22 
Am.  Dec.  526. 

Failure  to  hold  annual  meetings  to  elect  of- 
ficers yearly,  the  appointment  as  manager  of 
persons,  not  members,  failure  to  keep  a  sub- 
scription list. — none  of  these  things  can  be 
visied  with  the  highly  penal  result  of  holding 
defendants  liable  as  partners. 

Atlas  Nat.  Bank  v.  F.  B.  Gardner  Co.  8 
Biss.  587;  Cahill  v.  Kalamazoo  Mut.  Ins.  Co.  2 
Dougl.  (Mich.)  124;  Jtions  v.  People,  25  Mich. 
499;  Druse  v.  WheeUr,  22  Mich.  444;  Wright 
V.  Ue.  2  S.  D.  596. 

If  a  creditor  is  made  aware  by  direct  notice, 
or  by  such  facts  as  are  the  equivalent  of  no- 
tice, that  by  the  actual  contract  between  the 
parties,  some  one,  or  all,  of  (he  members  of 
the  firm  or  company  have  stipulated  for  an 
exemption  from  liability  for  its  debts  or  some 
of  tbem,  then  a  creditor  dealing  with  the  firm 
or  association  is  bound  by  that  restriction  as  to 
liability,  and  he  cannot  hold  such  member  or 
members  to  anv  personal  liability. 

Edgerly  v.  Gardner,  9  Neb.  1Z0;  Jordan  ▼. 
Wilkins  8  Wash.  C.  C.  110;  Bailey  v.  Clark,  6 
Pick.  372;  Burritt  v.  Dickson,  8  Cal.  118;  Cole- 
man V.  Bellhouse,  9  U.  C.  C.  P.  42;  IlaWdt  v. 
Dowdall,  18  Q.  B.  1;  Robinson  v.  Bidicell,  22 
Cal.  379:  Dow  v.  Sayward,  12  N.  H.  275;  Ker- 
ridge  v.  Besse,  8  Car.  &  P.  200;  Ohio  Life  Ins. 
&  t,  Co.  V.  Merchants*  Ins.  dt  T.  Co.  11  Humph. 
28,  5^  Am.  Dec.  742;  Re  European  Assur. 
Soc.  L.  R.  1  Ch.  Div.  807:  PoUrck  v.  WilliajnM, 
42  Miss.  92:  Siufley  v.  Howard,  7  Dana,  868; 
Enngn  v.  Wands,  1  Johns.  Cas.  171. 

Mr.  Otto  Kirchner,  amicus  curia,  on  be- 
half of  defendants  in  error: 

The  act,  by  its  terms,  negatives  any  per- 
sonal liability  of  the  associates  directly  upon 
the  contract 

Eaton  V.  Wal,ker,  76  Mich.  585,  6  L.  R.  A. 
102. 

Members  ot  h  de  facto  partnership  asso- 
ciation, limited,  are.  by  the  2d  section  of 
the  act,  exempted  from  liability  for  debts  of 
the  association  beyond  the  amount  of  their  sub- 
scription to  the  capital  stock  remaining  unpaid. 

Swarlirout  v.  Michigan  Air  Line  R.  Co.  24 
Mich.  889. 

The  act,  in  its  relation  to  other  acts,  in  pari 
materia,  negatives  any  personal  liability  of  the 
associates  upon  the  contract. 

Individual  immunity  from  liability  for  the 
debts  of  the  concern  extends  to  the  members 
or  shareholders  in  a  mere  de  facto  corporation. 

People,  Hughes,  v.  May,  3  Mich.  598;  Gal- 
pin  V.  Albott,  6  Mich.  17;  People  v.  McKinney, 
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10  Mich.  54;  STiannon  y.  People^  5  Micb.  86: 
BeopU,  Houghton,  v.  StaU  Land  Ojffee  Comr. 
33  Mich.  270:  Starkweather  v.  Martin,  28 
Mich.  471 ;  ReitkmiUer  v.  People,  44  Mich.  280; 
Simpkins  ▼.  Ward,  45  Mich.  659;  TurnbuU  v. 
PrentisB  Lumber  Oo,  55  Mich.  887;  Merchant^ 
db  Mfrs,  Bank  v.  Stone,  88  Mich.  770;  Ameri- 
can Mirror  <t  Gkut-Bevelinff  Oo.  v.  Bulkley, 
107  Mich.  447;  Oow  v.  CoHing%  A  P.  Lumber 
Co,  (Mich.)  2  Det.  L.  N.  1007. 

All  persoDs  contractiDg  with  the  association 
as  such  are  estopped  from  dispiitlDg  its  exist- 
ence, in  any  matter  arising  oatof  the  contract 

StoartiDout  v.  Michigan  Air  Line  R  Oo.  24 
Micb.  889:  Jhons  ▼.  PeopU,  25  Mich.  499:  Mon- 
roe V.  Fort  Wayne,  J.  A  S.  B,  Co.  28  Micb.  272; 
Merchants  A  Mfrs.  Bank  v.  Stone,  88  Micb. 
799;  Methodist  Episcopal  Union  Church  v. 
Pickett,  19  N.  Y.  485;  Wilcox  ▼.  Toledo  d  A. 
A.  R,  Co.  48  Mich.  590;  Sto\oeU  ▼.  Stowell,  45 
Mich.  868:  Pontiac,  0.  <fc  P.  A.  R  Co.  v. 
King,  68  Mich.  114;  Day  v.  Spiral  Springs 
Buggy  Co.  57  Micb.  146,  58  Am.  Rep.  563: 
Eaton  V.  Wafker,  76  Micb  579,  6  L.  R.  A.  102; 
American  Mirror  dk  Class  Beveling  Co,y.  Bulk- 
ley,  107  Micb.  447;  Oow  v.  Collins  <ft  P.  Lum- 
ber Co.  (Mich.)  2  Det.  L.  N.  1007;  Casey  y. 
Gain,  94  U.  S.  678,  24  L.  ed.  168:  Dutchess 
Cotton  Manufactory  v.  Davis,  14  Johns.  2o8. 
7  Am.  Dec.  459;  Leonardsville  •Bank  v.  Will 
ard,  25  N.  Y.  574;  Eaton  v.  AspinwaV,  19 
N.  Y.  119;  Worcester  Medical  Inst.  y.  Harding, 

11  Cush.  285:  Dooley  v.  JTo^^W,  4  Allen.  406: 
Steam  Nav  Co,  v.  Weed,  17  Barb  378;  Co/2<7r«. 
gntional  Soc.  v.  P^ry.  6  N.  H.  164,  26  Am. 
Dec.  455;  Newburg  Petroleum  Co.  v.  Weare,  27 
Ohio  St.  ;34«:  Smith  v.  S/teeUt/,  79  U.  8.  12 
Wall.  858,  20  L,  ed.  480:  Frost  v.  Frostburg 
Coal  Co  65  U.  8.  24  How.  278,  16  L.  ed.  637; 
First  Nat.  Bank  v.  Almy,  117  Mass.  476:  F^ny 
V.  Noble,  7  Cusb.  188;  Hatces  v.  Anglo  Saxon 
Petroleum  Co.  101  Mass.  885. 

Grant,  J.,  delivered  the  opinion  of  the 
court: 

The  defendants  are  the  members  and  owners 
of  the  stock  of  ibe  Grand  Rapids  Storage  & 
Transfer  Company,  Limited,  an  association  or- 
ganized May  13.  1H90,  under  chapter  79,  How. 
Anno.  Stat.  The  plaintiff  is  a  manufacturing 
corporation  of  C'bicago,  Illinois.  It  sues  for 
merchandise  alleged  to  have  been  sold  and  de- 
livered to  the  defendants.  The  declaration  is 
upon  the  common  counts.  The  bill  of  partic- 
ulars is  for  merchandise  sold,  for  which  notes 
were  eiven,  "executed  by  the  name  of  Grand 
Rapids  Storage  &  Traosft-r  Company, Limited," 
dated  January,  May,  and  October,  1895.  No 
claim  is  made  that  these  defendants  made  in- 
dividual promises,  upon  the  faith  of  which 
these  ^oods  were  sold  and  delivered,  or  that 
they  bad  ever  expressly  formed  a  partnership,or 
that  they  had  ever  held  themselves  out  to  plain- 
tiff as  copartners.  The  sole  basis  for  the  right 
of  recovery  against  them  is  the  failure  of  the 
original  or&ranizers  to  comply  with  the  statute 
in  organizing,  and  noncompliance  with  the 
statute  in  carrving  on  the  business  after  it  was 
organized.  These  defects  are  stated  by  the 
learned  counsel  to  l>e  as  follows:  (1)  The  arti- 
cles did  not  state  wbe»!  and  how  $7,000  were 
to  be  paid.  (2)  They  falsely  stated  that  $13,- 
000  in  cash  had  been  paid  in,  when,  as  a  mat- 
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ter  of  fact,  property  instead  of  mooe j  had  been 
paid  in,  without  any  schedule  coDtainiog  the 
names  of  the  parties  contributing,  with  a  de- 
scription and  valuation  of  the  property  coo- 
tributed.  (8)  No  yearly  or  other  meetiDgs  of 
the  members  of  the  association  were  held  for 
Ave  years.  (4)  No  managers  of  the  aaaoctatioii 
were  elected  for  upward  of  five  years.  (5)  No 
subscription  book  was  kept,  as  required  by  the 
statute.  (6)  The  statute  was  not  observed  in 
the  matter  of  contracting  debts.  (7)  The  statr 
ute  was  not  observed  io  using  the  word 
"Limited"  in  connection  with  the  associate 
name.  The  defendants  contend  (I)  thai  the 
company  was  properly  organized;  (2)  that  the 
plaintiff  was  estopped* to  deny  that  the  associa- 
tion was  legally  organized,  and  to  assert  part- 
nership relations,  because  it  dealt  exclusively 
with  the  association,  and  not  with  its  members 
as  a  partnership;  (8)  that  partnership  associa- 
tions limited  are  corporations;  (4)  that  the  ei- 
press  penalties  imposed  by  the  statute  for  iti 
violation  exclude  all  others;  (5)  that  these  de- 
fendants are  subsequent  stockholders,  are  in- 
nocent purchasers,  and  therefore  not  liable  for 
irregularities  in  the  organization  or  its  manage- 
ment. 

1.  The  Original  Organization.  There  Is  no 
evidence  of  any  dishonesty  or  bad  faith  in  the 
formation  of  this  association.  It  was  organ- 
ized under  the  advice  of  eminent  counsel,  who 
drew  the  articles.  On  March  29.  1890.  eight 
citizens  of  Grand  Rapids  signed  an  agreement 
to  form  an  association  to  be  known  as  the 
Grand  Rapids  Storage  &  Transfer  Company, 
Limited.  This  agreement  specified  the  amoaiit 
each  was  to  contribute,  $12,800  were  thus  con- 
tributed, and,  when  the  articles  were  formed, 
this  was  so  stated  therein.  This  money  was 
invested  in  the  purchase  of  property  and  the 
erection  of  a  building  for  the  business  of  the 
association.  The  capital  stock  was  ^^tA  at 
$20,000.  $7, 200  remained  unpaid,  and  the 
articles  did  not  specif v  when  or  how  it  should 
be  paid.  Technically,  the  $12,800  of  capital 
was  not  paid  in  cash  at  the  time  of  the  execu- 
tion of  the  articles.  It  was.  however,  paid  io 
shortly  before,  and  for  the  purpose  of  forming 
the  association,  and  bad  been  expended  in  tbe 
purchase  of  property  for  it,  and  to  use  in  its 
business. 

Subsequent  Management.  It  is  true  that 
meetings  were  not  held,  and  managers  elected, 
and  debts  incurred,  in  strict  compliance  with 
tbe  statute.  Tbe  business  was  conducted  io 
the  name  of  the  association,  and  without  any 
fraudulent  intent  or  acts. 

2.  The  Provisions  of  the  Law.  This  act 
was  passed  in  1887,  and  is  entitled  *'An  Act  Au- 
thonzing  the  Formation  of  Partnership  Assr)ci- 
ations,  in  Which  tbe  Capital  Subscribed  SbtU 
Alone  Be  Responsible  for  tbe  Debts  of  the  As 
sociaiion,  Except  under  Certain  Circumstan- 
ces.** Section  1  declares  that  "the  capital 
shall  alone  be  liable  for  the  debts  of  such  a>so- 
ciation.  .  .  .  Contrihutions  to  tbe  capital 
stock  may  be  made  in  real  or  pt-rsonal  estate, 
at  a  valuation  to  be  approved  by  all  the  mem- 
bers subscribing  to  tbe  capital  of  such  associa- 
tions.** It  also  requires  a  schedule  contaioiog 
the  names  of  such  contributors,  and  the  de- 
scription and  valuation  of  the  property  so  coo- 
tributed     Section  2  provides  that  the  men- 
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bers  shall  not  be  liable  on  any  jadgment.  de- 
cree, or  order  which  shall  be  obtained  af^inst 
SQCh  association,  or  for  any  debt  or  enga/^e- 
mentof  such  company,  otherwiso  than  is  pro- 
vided by  the  act.  This  section  further  pro- 
Tides  for  proceedings  in  such  cases,  and  makes 
the  members  liable  for  labor  debts.  It  limits 
the  liabilities  of  stockholders  to  the  amount  of 
their  unpaid  subscriptions,  and  reauires  a  sub- 
scription list  to  be  kept,  which  shall  be  open  to 
inspection  by  creditors  and  members  at  all 
reasonable  times.  Section  6  prohibits  division 
of  profits  to  diminish  or  impair  the  capital  of 
the  association,  and  makes  anyone  consenting 
to  such  a  divison  lioble  to  any  persons  inter- 
ested or  injured  thereby,  "to  the  amount  of 
such  division  or  impairment."  SectioD  B  pro- 
vides that  "the  omission  of  the  word  'Limited' 
in  the  use  of  the  name  of  the  partnership  asso- 
ciation shall  render  each  and  every  member  of 
such  partnership  liable  for  any  indebtedness, 
damaee,  or  liability  arising  therefrom." 

3.  Plaintiff's  action  is  based  upon  contract, 
not  upon  tort.    It  insists  that  the  letter  of  the 
law,  in  the  formation  and  conduct  of  the  part- 
nership association  limited,  has  not  been  com- 
plied with,  and  therefore  the  law  makes  thede 
fendants either  partners  or  membersof  a  joint- 
stock  company  at  the  common  law,  and  there- 
fore individually  liable.     I^either  of  the^e  de- 
fendants v^as  interested  in   this  asftociation  at 
its  organization.     The  husband  of  Mrs.  Blake 
was  one  of  the  principal  stockholders.     She 
advanced  to  him  the  money  which  he  origi- 
nally paid  in.  and  also  the  money  with   which 
he  purchased,  soon    after    the    organization, 
most  of  the  other  stock.    The  stock  was  as- 
signed to  her  as  security.     Subsequently,  she 
discharged  the  liability  of   her  husband,  and 
took  the  stock,  and  now  owns  all  but  $200 
worth,  owned  by  the  defendants  Aldrich  and 
Pantland.     None  of  these  were  aware  of  any 
irregularity  in  the  original   organization  or  in 
its  subsequent  management.     Plaintiff  had  for 
several   years    dealt  with  this  a«>socia(ion    as 
such.     Its  correspondence  was  carried  on  with 
it.     Its  contracts  were  made   with  it.     It  bad 
no  bflief  that  it  was  making  any  rou tract  with 
these  defendants,  or  thai  they  were  individu- 
ally liable,  for  the  correspondence  and   course 
of  business  refute  any  such  conclusion.     The 
very  name  of  the  association  implied  a  warn 
ing  to  plaintiff  thai  it  was  not  dealing  with  the 
members  or  siockh(»lders  of  this  as.sociation  in 
their  iniiividual  capacity,  but  in  their  associate 
capacity,  with  their  liability  limited,     it  is  pre- 
sumed to  know  the  law,  and  a  rending  of  the 
statute  would  have  shown  it  that  the  members 
of  this  association  could  only  be  held  liable  for 
the  amount  of  stock  subscribed.     It  therefore 
dealt  with  this  association  with  full  knowledge 
of  the  extent  of  the  liability  of  its    members. 
The  liability  fixed  by  statute  is  still  open  to  it. 
If  the  managers  or  members  of  the  association 
committed   a  fratid  by  which  the  plaintiff  or 
any  other  creditor  snlfered    damage,   the  law 
provides  a  remedy  in  tort,  but  not  m  contract. 
The  law  does  not  make  con  tracts  for  parties. 
The  law  takes  the  contracts  which   have  been 
made,  and  interprets  ihem.     The  law  does  not 
permit  A  to  deal  and  make  contracts  with  B 
in  one  capaeily,  and  then   hold  him  liable  in 
another.     A  partnership  can  only  be  held  to 
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exist  inter  »€9e  when  the  parties  bare  so  agreed. 
When  no  such  partnership  in  fact  exists,  but  a 
party  has  held  himself  out  as  such  to  third  per- 
sons, who  have  dealt  with  him  upon  the  faith 
of  that  relation,  the  law  estops  him  to  assert 
the  true  relation  in  order  to  avoid  liability. 
Under  no  other  circumstances  does  the  law 
hold  one  liable  as  a  partner  who  is  not  in  fact  a 
partner.  This  court  said,  speaking  through 
Justice  Cooley  in  Beech&r  v.  Bush,  45  Mich. 
198,  40  Am.  Rep.  4d5:  "If  parties  intend  no 
partnership  the  courts  should  give  effect  to 
their  intent,  unless  somebody  has  been  deceived 
by  their  acting  or  assuming  to  act  as  partners; 
and  any  such  case  must  stand  upon  its  peculiar 
facts,  and  upon  special  equities."  See  also 
''Vebb  ▼.  Johnsmy  95  Mich.  330.  We  cite  no 
other  authorities,  as  the  rule  is  elementary. 

These  defendants  have  never  agreed  to  be 
partners,  and  have  never  held  themselves  out 
to  plaintiff  or  to  the  world  as  such.  By  the 
purchase  of  stock,  they  became  members  of  a 
body,  organized  under  a  law,  which  made  its 
capital  and  assets  alone  liable  for  its  debts. 
This  is  the  legal  entity— and  it  is  immaterial 
what  name  you  give  it — with  which  plaintiff 
dealt,  made  contracts,  and  to  which  it  gave 
credit.  The  statute  contains  not  a  sentence 
from  which  any  individual  or  partnersbip  lia- 
bility can  be  inferred.  Upon  what  principle 
of  common  sense,  justice,  or  equity  can  it  now 
be  held  that  plaintiff,  having  trusted  this  en- 
tity, can  recover  its  entire  debt  from  one  with 
whom  it  never  contracted,  and  who  never 
promised  to  pay?  It  is  unnecessary  to  deter- 
mine whether  these  associations  are  corpora- 
tions under  our  Constitution,  which  provides 
that  the  term  "coiporations"  *'shall  be  con- 
strued to  include  all  associations,and  joint-stock 
companies  having  any  of  the  powers  or  privi- 
leces  of  corporations  not  posses.sed  by  individ- 
uals or  partnerships."  Article  15,  §  11.  It  is 
the  established  rule  that  those  dealing  with 
corporations  are  estopped  to  deny  the  lawful 
existence  thereof,  and  cannot,  therefore,  hold 
the  stockholders  individually  liable,  unless 
such  liability  is  imposed  by  the  statute.  This 
rule  is  base(f  upon  two  grounds:  (1)  That  it  is 
against  public  policy  to  permit  the  existence  of 
these  corporations  to  be  attacked  collaterally 
in  suits  l^tween  them  and  others.  It  is  re- 
served for  the  state  alone  to  question  their 
lei;al  existence  through  its  law  department. 
(2)  Because  parties  have  dealt  with  it  as  a  cor- 
pora iion>  and  not  upon  tiie  faith  of  the  indi- 
vidual liability  of  its  stockholders.  We  see 
no  reason  whv  the  doctrine  of  estoppel  should 
not  be  applied  in  the  one  case  as  well  as  in  the 
other.  There  is  no  difference  in  principle  be- 
tween the  two.  Each  is  a  legal  entity,  whose 
sole  warrant  for  existence  is  found  in,  and 
whose  powers  and  liabilities  are  fi.xed  by.  stat- 
ute. The  doctrineof  estoppel  intbi<«case  need 
not,  however,  be  based  \i\\on  the  determina- 
tion of  the  question  as  to  whether  the  Grand 
Rapids  Storage  &  Transfer  Company,  Limited, 
was  a  corporation.  If  these  defendants,  in  the 
absence  of  any  statute,  bad  associated  them- 
selves together  upon  the  same  terms  as  those 
provided  by  this  statute,  had  limited  their  lia- 
bility in  the  same  manner  and  for  the  same 
amount,  had  furnished  plaintiff  with  a  copy  of 
that  agreement,  and  it  had   sold  them  goods, 
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the  law  would  not  permit  him  to  recover 
against  them,  either  as  individuals  or  as  part- 
ners. It  had  dealt  with  them  and  trusted 
them  upon  the  strength  of  their  limited  lia- 
bility. It  had  agreed  to  look  to  this  alone,  and 
the  law  will  hold  it  to  its  undertaking.  This 
rule  is  founded  in  good  morals,  aa  well  as 
good  law.  The  policv  of  the  law  for  partner- 
ship associations,  limited,  is  to  relax  the  com- 
mon-law rule,  to  permit  parties  to  limit  their 
liability,  and  exempt  themselves  from  a  liabil- 
ity which  may  be  ruinous.  Whether  the  pol- 
icy is  wise  or  UDwise  is  a  question  for  the  legis- 
lature, and  not  for  the  courts. 

The  injustice  in  sustaiaing  the  plaintiff's  con- 
tention is  manifest.  The  law,  as-construed  by 
counsel  for  plaintiff,  says  to  A  who  does  not 
wish  to  actively  engage  in  business,  and  be 
held  responsible  for  Its  manngement:  '*You 
may  invest  $1,000  in  the  stock  of  one  of  these 
associations;  and,  although  the  law  limits 
your  liability  to  the  amount  of  capital  sub- 
scribed, still  if  there  has  been  any  defect,  how- 
ever innocently  made,  in  the  original  articles 
of  association,  or  in  its  subsequent  manage- 
ment, you  can  be  held  liable  for  all  the  debts 
of  the  association."  i*>uch  a  rule  is  not  founded 
in  justice,  common  sense,  sound  logic,  or  good 
morals.  Even  in  construing  the  statutes  for 
the  formation  of  limited  partnership,  no  such 
harsh  rule  is  always  applied.  Buck  v.  Allej/, 
145  N.  y.  488,  496.  The  law  of  Michigan 
prohibited  a  corporation  from  doing  any  busi- 
ness before  filing  its  articles  of  association.  A 
corporation  was  formed  under  this  law,  but, 
before  it  bad  completed  its  organization  by  fil- 
ing its  articles,  its  prudential  committee  pur- 
chased goods.  Suit  was  brought  against  this 
committee,  who  were  directors,  based  upon  the 
personal  liability  of  the  members.  The  court, 
in  deciding  the  case,  said:  "It  seems  to  us 
entirely  clear  that  both  parties  understood  and 


meant  that  the  contract  was  to  be,  and  in  lict 
was,  with  the  corporation,  and  not  with  the 
defendants  individually.  Tbe  agreement  thus 
made  could  not  be  afterwards  cbanged  by 
either  of  the  parties  withoiu  the  conaent  of  tbe 
other.  Utley  v.  DonaldKr^  94  U.  S.  29.  24  L. 
ed.  64.  .  •  .  The  cori^iration  baving  as- 
sumed by  entering  into  u^  contract  with  tbe 
plaintiff  to  have  the  requisite  power,  bo^h  par- 
ties are  estopped  to  deny  iL"  WhitneM  v-  ^>- 
man,  101  U.  S.  892.  396,  25  L.  ed.  1050.  1052. 
See  also  American  Mirror  dt  OUjm  Be^eUng  Cc. 
V.  Bulkley,  107  Mich.  447. 

We  are  aware  that  this  decidon  is  not  id 
harmonv  with  the  decisions  of  tbe  supreme 
court  of  Pennsylvania,  but  in  so  far  as  those 
decisions  adopt  tbe  rigorous  rule  that  tbe  mem- 
bers of  these  associations  are  liable  as  partners 
because  of  some  irregularity  or  defect  In  their 
organization  or  management,  and  thereby  read 
into  the  statute  a  penalty  which  it  does  not 
impose,  but  which,  by  a  fair  construction  of 
the  statute,  is  excluded,  we  cannot  folloir 
them. 

Other  interesting  and  important  ijuestions 
are  raised  and  ably  discussed  by  counsel,  but, 
inasmuch  as  the  entire  controversy  is  disposed 
of  by  the  above  opinion,  we  refrain  from  dis- 
cussing them. 

In  one  instance,  in  dealing  with  the  plain- 
tiff, the  manager  of  this  association  omitted 
the  word  "Limited."  No  testimony  was  in- 
troduced on  the  part  of  plaintiff  to  show  that 
any  "indebtedness,  damage,  or  liability"  arose 
to  it  in  consequence  of  this  single  act,  and 
therefore  no  right  of  action  from  this  cause 
was  shown  to  exist. 

The  judgment  is  affirmed, 

Montii^oinery»  J.,  did  not  sit.  The  other 
Justices  concur. 


CONNECTICUT  SUPREME  COURT  OP  ERROR& 


GUARANTEE  TRUST  &  SAFE  DEPOSIT 

COMPANY 

t?. 

PHILADELPHIA.  READING,  &  NEW 
ENGLAND  RAILROAD  COMPANY. 
James  K.  O.  SHERWOOD,  Receiver, 
etc.,  Appt, 

(69  CoDO.  700.) 

1.  An  appeal  may  be  taken  ft^m  an 
order  directing  a  receiver  to  restore  a 
•ehednle  of  ^ra^pee  to  employees,  although  it 
is  in  the  nature  of  a  mere  administrative  direc- 
tion which  ordinarily  lice  within  the  discretion  of 
tlie  court,  if  the  question  of  tbe  power  of  the 
court  to  appropriate  the  funds  in  his  hands  for 
tbe  purposes  covered  by  the  order  Is  distinctly 
raised  and  decided. 

NOTB.— For  rlflrhts  of  receiver  as  to  property  out- 
side the  state  in  which  be  is  appointed,  see  irener- 
aJly  Gilman  v.  Hudson  River  Boot  &  Shoe  Mfgr.  Go* 
<Wls.)23L.B.A.tt. 
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8.  The  Jarifldictlon  of  a  state  eoort 
which  hae  appointed  a  rtUlroad  re- 
ceiver to  direct  him  as  to  tbe  waires  to  l>e  paid 
for  operatinir  the  road  within  the  state  is  not  de> 
f eated  hy  the  fact  that  the  employees  In  ope^a^ 
inflr  tbe  road  crossed  the  state  t)Oundary  and  fuel- 
denial  I  y  performed  some  services  in  a  notber  state, 
althoufrb  the  receivership  is  ancillary  to  a  r»> 
oeivershlp  in  such  other  state. 


(Novembers,  1807.) 

APPEAL  by  the  receiver  of  the  Philadel- 
phia. Reading,  &  New  England  Railroad 
Cotnpany  from  an  order  of  the  Superior  Coim 
for  Hartford  County  directing  him  to  restore 
the  schedule  of  wages  for  operatives  which 
had  heen  in  operation  on  the  road  and  which 
he  had  changed  to  the  detriment  of  the  em- 
ployees.    Affirmed^ 

The  facts  are  stated  in  tbe  opinion. 

Meetn,  Arthur  L.  Shipmaa  and  Charlee 
£•  Gross  for  appellant. 


1897.      GUARAHTEIS  TbU8T  A  SAFB  D£P081T  Co.  7.  PuCLADBLFHIA,  It  <&  N.  £.  R.  CO.  605 


Mestri.  Buck  A  Eirs^^'toii*  for  petition- 
ers: 

The  statute  of  1897,  chapter  194,  does  not 
permit  questioDS  arising  after  final  judgrment 
has  been  rendered  to  be  taken  to  this  court  for 
review. 

In  the  case  of  corporations  formed  by  the 
concurrent  action  of  two  states,  or  of  consoli- 
dated lines  operated  by  the  same  corporation  in 
two  states,  it  is  held  that  a  receiver  appointed 
by  the  courts  of  one  state  may  exercise  juris- 
diction over  the  property  in  both  states;  and  the 
courts  of  the  other  state  will  yield  all  necessary 
aid  to  give  and  maintain  the  receiver's  posses- 
sion 01  the  property. 

8  Wood,  Railway  Law.  p.  1656,  §481;  ycrth- 
em  Indiana  R,  Co.  y.  Michigan  O.  R.  Co,  56 
U.  8.  15  How.  288,  14  L.  ed.  674. 

But  the  fact  that  the  property  over  which  a 
receiver  is  sought  is  located  partly  in  one  state 
and  partly  in  another,  as  in  the  case  of  a  rail- 
way corporation  whose  line  extends  through 
two  different  states,  the  company  being  incor- 
porated in  both,  will  not  prevent  the  courts  of 
one  of  the  states  from  appointing  a  receiver  to 
take  charge  of  the  railway  in  a  case  otherwise 
appropriate  for  the  relief. 

High,  Receivers,  2d  ed.  p.  40,  ^  44. 

Property  controlled  need  not  be  within  the 
]uris<iiction.  Nor  is  the  right  to  confer  such 
authority  to  be  questioned  upon  any  theory 
that  the  receiver's  power  is  limited  to  propertv 
found  within  the  state  where  he  is  appointed; 
for  ii  is  not  necessary  that  the  property  should 
be  within  the  jurisdiction  of  the  court. 

20  Am.  &Eng.  Edc.  Law,  p.  66;  MfrehanU 
Nat.  Bank  v.  Mcleod,  38  Ohio  St.  184. 

The  acts  of  the  receiver  in  carrying  out  this 
proposed  order  within  tbe  stste  of  New  York 
would  not  be  interfered  with  or  disturbed  by 
reason  of  the  laws  which,  for  a  better  name, 
has  been  termed  "comity  Itetwecn  statutes." 

High,  Receivers,  2d  ed.  p.  42,  5^  47. 

In  the  following  cases,  wages  of    railroad 
employees  have  been  required  to  be  paid  byre 
ceivers  for  services  rendered  both  inside  and 
outside  of  the  jurisdictional  lines  of  the  courts 
making  the  decisions: 

Aine»  V.  Union  P,  R.  Co.  62  Fed.  Rep..  7.  4 
Inters.  Com.  Rep.  619;  Waterfiovte  v.  Comer, 
55  Fed.  Rep.  149,  19  L.  R.  A.  403;  Thomas  v. 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  62  Fed. 
Rep.  17;  Continental  Trust  Co.  v.  Toledo,  8t.  L, 
ik  K  a  R.  Co.  69  Fed.  Rep.  514;  Frank  v. 
Denver  A  R.  0.  R.  Co.  23  Fed.  Rep.  757; 
United  States  Trust  Co.  v.  Omaha  cfe  St.  L.  R. 
Co.  63  Fed.  Rep.  737;  Chattanoof/a  Terminal 
R.  Co.  V.  Fetton,  69  Fed.  Rep.  273;  Farmers' 
Loan  d  T,  Co.  v.  Northern  P,  R.  Co.  69  Fed. 
Rep.  871;  Northern  Indiana  R  Co.  v.  Miclii- 
gan  0.  R.  Co.  56  U.  S.  15  How.  238,  14  L.  ed. 
674. 


%  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  by  the  receiver  from  an 
order  of  court  directing  him  to  restore  tbe 
schedule  of  wages  existing  at  the  time  of  his 
appointment  in  respect  to  persons  employed  by 
bim  in  operating  the  railroad  in  charge  of  the 
court.  The  order  was  made  in  response  to  a 
petition  by  Silas  N.  Smith  and  others,  being 
the  employees  whose  wages  were  reduced  by 
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the  receiver;  and  the  court  ordered  that  the 
petitioners  be  made  parties  to  the  record  for  the 
purposes  of  the  petition.  Smith  and  otliers 
have  filed  in  this  court  a  plea  in  abatement^ 
which  we  must  consider  before  disposing  of 
the  appeal. 

A  question  might  have  been  raised  as  to 
the  standing  of  these  petitioners  in  this 
court.  The  superior  court  has  tbe  power  to 
direct  a  receiver  in  respect  to  tbe  wages  to 
be  paid  in  the  management  of  a  property 
under  its  charge.  But  it  is  a  power  to  m 
exercised  only  in  clear  cases  of  necessity, 
and  with  exceeding  caution.  A  main  pur- 
pose of  appointing  a  receiver  is  to  remit  to 
him  those  details  of  management  which  can- 
not well  be  administered  by  the  court. 
Where  plainly  necessary,  the  power  may  be 
exercised  either  by  an  order  establishing  a 
schedule  of  wages  or  by  the  appointment  of 
a  receiver  in  whose  discretion  tbe  court  can 
place  mater  confidence.  The  court  may 
act  on  the  application  of  a  receiver,  or  with- 
out any  application.  The  situation  .nay  be 
such  as  to  justify  the  employees  of  tbe  re- 
ceiver in  bringing  the  subject  to  the  attention 
of  tbe  court  by  an  appropriate  petition,  and,  if 
an  investigation  is  deemed  requisite,  they  may 
properly  be  beard.  Bui  that  such  petition  and 
bearing,  in  a  ca.se  like  this,  where  no  execution 
of  an  existing  contract  is  sought  to  be  enforced, 
but  simply  a  direction  as  to  the  terms  of  fuiure 
contracts,  can  make  tbe  proceeding  an  adver- 
sary one,  in  the  legal  sense,  so  that  the  peti- 
tioners are  parties  to  tbe  original  action  for  the 
purpose  of  an  adjudication,  is  by  no  meatas 
clear.  Some  decisions  in  Federal  circuit 
courts  seem  to  support  tbe  theory  of  a  power 
in  tbe  court  to  determine  upon  complaint, 
pleadings,  and  trial,  as  in  a  judicial  pro- 
ceeding, all  grievances  suffered  by  the 
employees  of  a  railroad  receiver  in  the 
operation  of  a  road.  Continental  Trust 
Co.  V.  Tdedo,  St.  L.  &  K.  C  R,  Co. 
59  Fed.  Rep.  514,  517;  Thomas  v.  Cincinnati, 
N,  0.  dt  T.  P.  R..Co.  62  Fed.  Rep.  17, 18.  and 
cases  there  cited.  If  these  decisions  go  farther 
than  a  recognition  of  the  admitted  power  of  a 
court  to  adjudicite  and  enforce  contracts  its 
oificer  has  made,  and  to  direct  his  conduct  as 
to  the  terms  of  those  he  shall  make,  they  would 
seem  to  involve  a  power  in  court  over  all  per- 
sons who  may  be  emploved  by  the  receiver 
incon.sistent  with  that  individual  freedom  of 
action  and  contract  deemed  essential  in  all 
other  relations.  We  express  no  opinion  on 
this  question.  Although  apparently  involved, 
it  has  not  been  raised  by  the  parties.  In  view 
of  the  final  conclusion  reached,  it  is  of  no  prac- 
tical importance  in  this  case,  and,  under  tbe 
special  circumstances,  may  properly  be  treated 
as  waived.  Assuming,  then,  that  the  peti- 
tioners are  entitled  to  appear  as  parties  and  lile 
the  plea  in  abatement,  it  follows  that,  for  tbe 
purpose  of  di8]x>sing  of  this  plea,  the  order 
appealed  from  must  be  regarded  as  a  final  ad- 
judicHtion  of  tbe  rights  of  parties  involved  in 
a  judicial  proceeding  of  an  adversary  nature. 

In  tbe  course  of  an  action  on  tbe  equity  side 
of  tbe  court  in  which  a  receiver  is  appointed, 
it  is  often  necessary  for  the  court  to  make  an 
order  which  constitutes  an  adjudication  by  a 
judicial  finding,  separable  from  th£  main  ac- 
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tioD,  affecting  in  some  instances  persons  who 
are  parlies' to  the  action  only  for  the  purposes 
of  that  proceeding,  and  which  cannot  be  re- 
yiewed  unless  by  ah  appeal  from  that  order. 
Orders  of  such  a  character,  which  are  in  fact 
a  final  adjudication  of  the  rights  involved', 
may  generally  be  reviewed  by  an  appellate 
court  The  reasons  for  the  rule  are  well  stated 
in  Blossom  v.  Milwaukee  dt  C,  E,  Co.  68  U.  S. 
1  Wall.  655. 17  L.  ed.  678.  Under  our  statute, 
when  a  party  to  such  a  final  order  thinks  him- 
self aggrieved  by  the  decision  of  the  court  on 
any  question  of  law  arising  in  the  trial,  he  may 
appeal  and  remove  the  question  for  review  in 
this  court.  We  have  heretofore  acted  on  this 
construction  of  the  statute,  and  do  not  doubt 
its  correctness.  Leonard  v.  Charter  Oak  L, 
Ins.  Co.  65  Conn.  529.  Even  in  actions  on  the 
law  side  of  the  court,  a  "final  judgment," 
within  the  meaning  of  our  statute  of  appeal, 
may  include  a  judgment  in  its  nature  final  and 
separable  from  any  other  judgment  that  may 
be  rendered  fn  the  action,  although  not  finally 
disposing  of  the  action.  Bunnell  v.  Berlin 
Iron  Bridge  Co.  66  Coon.  24.  87.  But  it  is 
claimed  that  the  order  Id  question  is  not  final 
as  to  its  subject  matter-,  that  it  is  a  mere  ad- 
ministrative direction,  lyiog  in  the  discretion 
of  the  court,  and  open  to  modification  at  any 
time.  There  may  be  orders  of  this  nature 
which  are  not  appealable,  but  without  discuss- 
ing the  limits  of  that  discretion  which  the 
court  has  in  making  a  merely  administrative 
order,  we  think  in  this  case  the  receiver  was 
entitled  to  appeal,  because  the  question  of  ju- 
risdiction, involving  the  power  of  the  court  to 
appropriate  the  funds  of  the  estate  for  the  pur- 
poses covered  by  the  order,  was  distinctly 
raised  and  decided.  The  order  thus  becomes 
a  final  judgment  in  the  case,  determining  the 
power  of  the  court  in  the  application  of  funds, 
and  directly  affecting  the  interest  of  parties  to 
the  main  action.  An  appeal  from  a  void  or- 
der affecting  the  rights  of  owners  and  creditors 
who  are  represented  by  the  receiver  may  be 
permitted  under  the  general  rules  of  chancery 
practice,  and  by  the  broad  language  of  our 
statute  in  respect  to  receivers  (Gen.  Stat. 
§§  1822,  1942).  It  is  ditficult  to  see  bow  the 
receiver  personally  can  be  aggrieved  by  the 
present  order;  but  we  cannot  say  that,  as  rep- 
resentative of  the  defendant  corporation  and 
creditors,  he  may  not  be  aggrieved,  until  the 
question  of  law  involved  is  decided.  The 
right  of  appeal  does  not  depend  upon  an  actual 
grievance,  but  on  a  belief  that  the  decision  of  a 
question  of  law,  which,  if  erroneous,  may  con- 
stitute a  grievance,  is  erroneous.  Possibly  the 
insignificance  of  any  effect  the  present  order 
can  have  upon  interests  represented  by  the  re- 
ceiver might  be  pressed  as  sufficient  ground 
for  holding  that  in  fact  the  appeal  was  taken 
by  him  personal Iv,  and  not  in  any  representa- 
tive capacity.  We  think,  however,  the  plea 
in  abatement  should  be  overruled. 

The  order  appealed  from  relates  solely  to 
the  wages  of  engineers  and  firemen  employed 
by  the  receiver  in  running  the  engines  used  in 
operating  the  road  in  this  state,  under  the  di- 
rection of  the  superior  court.  Is  the  order, 
upon  the  facts  appearing  in  the  record,  within 
the  jurisdiction  of  that  court?  This  is  the 
only  question  of  law  presented  by  the  appeal 
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The  material  facts  appearing  in  tbefecord  and 
found  by  the  court  below  are  as  follows:    The 
defendant  corporation  owned  a  railroad  within 
the  state  of  New  York.    It  also  was  lessee  of 
other,  rail  roads,  including  that  beloogiDg  to 
the  Hartford  <&  Connecticut  Western  Railroad 
Company,  a  corporation  incorporated    under 
the  laws  of  this  state.     The  road  belonging  to 
the  last-named  corporation  extends  from  flart^ 
ford,  in  this  state,  to  Rhinecliff,  in  the  aute  of 
New  York,  and  constitutes  the  principal  part  of 
the  railroad  system  of  the  defendant.  The  other 
roads  owned  and  controlled  bv  the  defendant 
were  operated  in  connection  with  the  Hartford 
&  Connecticut  Western.    On  August  IS,  1883, 
the  supreme  court  of  the  state  of  New  York,  sec- 
ond Judicial  department,  appointed  Mr.  James 
E.  0.  Sherwood  receiver  of  the  property  and 
effects  of  the  present  defendant,  upon  applica- 
tion of  the  present  plaintiff;  and  &Ir.  Sherwood 
has  since  operated  some  portion  of  the  rail- 
roads owned  and  controlled  by  the  defendant 
under  the  orders  of  said  court.     The  parties  to 
the  action  and  the  nature  of  the  action  in  which 
the  appointment  was  made  and  the  terms  of 
the  order  making  the  appointment  do  not  ap- 
pear.   On  Ociober  28,  1893,   Mr.   Sherwood 
was  appointed  by  the  superior  court  for  Hart- 
ford county  receiver  of  the  defendant  corpo 
ration  in  the  state  of  Connecticut.     The  nature 
of  the  action  in  which  this  appointment  was 
made  does  not  appear.    On  November  7, 1893, 
Mr.  Sherwood,  by  virtue  of  the  order  of  the 
superior  court,  took  control  of  the  defendant 
corporation  and  its  leased  lines  In  the  state  of 
Connecticut  and  is  still  managing  and  operat- 
ing said  railroads  and  said  leased  lines  subject 
to  the  orders  and  direction  of  said  court.    The 
record  is  not  clear  as  to  the  portions  of  the 
railroad  operated  under  the  controlling  direc 
tion  of  the  New  York  and  Connecticut  courts, 
respectively;  but  it  must  be  taken  as  a  fact 
found  that  the  Hartford  &Connecticut  Western 
Railroad,  in  this  state,  has,  since  November 
7,  18^8,  been  operated  by  Mr.   Sherwood,  as 
receiver   appointed  by    the   superior   court, 
•in  accordance  with  the  directions  of  that  court 
Upon  taking  possession    of    the  Connecticut 
road  and  property  of  every  description  belong- 
ing to  the  defendant,  and  having  a  situs  m 
Connecticut,  Mr.  Sherwood  found  a  schedule 
of  wages  existing  in  respect  to  the  engineers 
and  firemen  employed  in  running  the  engines 
used  in  operating  the  road,  and  This  schedule 
he  followed  until  May  1,  1897,  when  (as  ap- 
pears by  necessary  implication),  without  any 
direction  of  the  superior  court  or  of  the  New 
York  court,  he  altered  the  schedule,  by  re- 
ducing the  amounts  paid  for  each  day's  work. 
Upon  this  state  of  facts,  the  superior  court 
passed  the  order   in    question,  restoring  tbe 
rates  of  pav,  and  directing  Mr.  SberwoMl.  as 
receiver  of  the  defendant  corporation,  under 
appointment  of  the  court,  to  pay  the  eng:neers 
and  firemen  in  his  employ,  as  sach  receiver, 
the  same  wages  they  had  received  previous  to 
the  reduction  on  May  1.    It  appears  that,  in 
operating  the  Connecticut  road,  some  of  its 
engines  are  run  from  places  in  this  state  to 
places  in  New  York  state,  by  the  engineers 
and  firemen  employed  by  the  Connecticut  re- 
ceiver, and  to  that  extent  the  services  rendered 
to  the  receiver  in  pursuance  of  that  employ- 
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meat  are  actuallr  performed  within  the  terri- 
torial limits  of  New  York;  aod  it  is  on  this 
j^round,  and  on  this  ground  alone,  that  it  is 
claimed  the  order  is  yoid  for  want  of  jurisdic- 
tion. 

It  seems  very  plain  that  if  the  receiver,  in 
operating  the  road,  finds  it  necessary  to  send 
his  employees  into  another  state,  he  may  do  so, 
and  the  fact  that  he  does  so  does  not  affect  the 
jurisdiction  of  the  court  to  direct  them  as  to 
their  wages.  And  it  is  equally  clear  that  a  re- 
ceiver appointed  in  one  state  may  be  directed  by 
the  court  of  that  state  in  respect  to  such  matteis 
in  the  operation  of  the  road  as  must,  for  the 
Interest  of  all  concerned,  follow  one  rule,  al- 
though a  portion  of  the  Hoe  affected  by  the 
direction  is  situate  in  another  state,  in  which 
he  has  also  been  appointed  receiver  of  the  same 
road.  It  is  true  that  no  court  can  enforce  its 
orders  beyond  the  territorial  limits  of  its  juris- 
diction; but  it  is  also  true  that,  by  a  rule  of 
comity,  based  in  part  upon  paramouDt  neces- 
sity, the  authority  of  receivers  appointed  in 
one  state  will  be  recognized  in  many  ways  by 
the  courts  of  another  state  within  whose  juris- 
diction it  may  be  exercised  [Blake  Crvs/ier  Co, 
V.  JVlffW  Haven,  46  Conn.  478 ;  Cooke  v.  Orange, 
48  Conn.  409);  and  that,  ordinarily,  a  railroad 
receiver  acting  under  appointment  in  different 
states  in  respect  to  the  same  property  may  be 
directed  by  the  court  of  one  state  in  respect  to 
the  management  of  the  railroad  under  the 
charge  of  that  court;  and,  if  such  direction 
affect  portions  of  the  line  in  other  states  where 
he  is  receiver,  the  courts  of  those  states,  where 
unity  of  action  is  essential  to  the  best  interests 
of  all  concerned,  will  refrain  from  anv  action 
interfering  with  the  direction,  or  will  aid  its 
execution  by  an  independent  order.  In  such 
cases  an  order  of  court  cannot  be  held  void  for 
want  of  jurisdiction,  because  the  court  muy 
rely  for  its  full  enforcement  upon  an  applica- 
tion of  this  rule  of  comity  by  the  courts  of  an- 
other state.  It  appearing,  therefore,  as  it 
clearly  does  by  the  record  in  this  case,  that 
the  superior  court  is  the  court  charged  with 
the  direct  operation  of  the  Hartford  &  Con- 
necticut Western  road  in  this  state,  which  is 
the  main  part  of  the  defendant's  railroad  sys- 
tem; that  it  is  the  proper  court  to  direct  the  re- 
ceiver in  respeot  to  the  wages  of  the  engineers 
and  firemen  employed  in  the  operation  of  that 
road;  that  it  is  for  the  interest  of  all  concerned 
that  the  employment  of  these  engineers  and 
firemen  should  include  their  services  In  run- 
ning engines  over  those  portions  of  the  line  in 
New  York  essential  to  the  beneficial  operation 
of  the  road  by  the  court, — it  follows  that  the 
superior  court  might  properly  rely  upon  such 
applipation  of  the  rule  oi  comity  by  the  New 
York  court  as  would  aid,  and  not  obstruct,  the 
full  effect  of  the  order. 

The  receiver  alleged  that  any  changes  in  the 
wages  by  the  superior  court  would  conflict 
with  the  business  of  the  road  within  the  luris- 
diction  of  the  New  York  court.  This  allega- 
tion was  in  issue,  and  by  its  judgment  the 
court  has  found  the  allegation  untrue.  The 
finding  may  be  justified  by  the  facts  in  the  rec- 
ord. Mr.'  Sherwood  was  appointed  receiver 
by  both  courts  for  the  very  purpose  of  pre 
venting  such  conflict.  For  four  years  tbe  re- 
ceiver has  operated  the  road  without  such  con- 
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flict,  under  the  very  schedule  the  court  now 
orders  him  to  restore.  Possibly  some  confiict 
might  arise  through  the  disobedience  of  the 
receiver  or  the  failure  of  a  court  to  l&pply  the 
rules  of  comity,  but  these  are  contingencies 
not  to  be  considered  in  framing  the  order. 
Assuming,  as  we  must,  upon  this  record  (for  it 
is  found  by  the  court,  and  admitted  by  all  the 
parties),  that  the  superior  court  was  tbe  proper 
court  to  make  an  order  regulating  the  wages 
of  those  employed  by  the  receiver  in  running 
the  engines  used  in  operating  the  Connecticut 
road,  there  was  no  error  in  making  the  order 
appealed  from. 

Our  only  doubt  has  been  whether  the  court 
and  all  the  parties  before  us  have  not  erred  in 
so  conducting  tbe  proceedings  as  to  make  this 
assumption  imperative:  t.  «.,  whether  a  full 
examination  of  all  relevant  facts  might  not 
show  that  the  proper  course  was  to  seek  the 
direction  of  the  New  York  court  in  respect  to 
tbe  whole  matter.  That  is  the  court  of  initial 
proceeding.  The  order  appointing  the  re- 
ceiver in  Connecticut  recti es  that  he  is  ap- 
pointed as  ancillary  to  the  receiver  in  New 
York,  and  without  such  recital,  unless  it  other- 
wise distinctly  appeared,  he  would,  ordinarily, 
by  force  of  the  rule  of  comity,  act  as  ancil- 
lary receiver.  In  matters  of  management  in 
respect  to  a  property  impracticable  or  difficult 
to  be  managed  otherwise  than  as  a  whole,  the 
direction  of  the  court  of  initial  proceeding, 
establishing  rules  which  of  nccessitv  must  ap- 
plv  to  the  whole  property,  will  ordinarily  be 
followed  by  the  courts  appointing  the  same 
receiver  in  other  states.  But  while  the  court 
in  New  York,  as  the  court  of  initial  proceed- 
ing, is  presumptively  the  proper  court  to  direct 
as  to  the  wages  of  employees,  whose  services 
are  rendered  as  a  whole  in  both  states,  never- 
theless it  is  possible  that  the  interests  of  the 
property  may  require,  and  tbe  nature  of  the 
proceedingsin  both  courts  justify,  the  direction 
of  the  Connecticut  court  as  to  the  wuges  of 
these  employees,  and  such  is  tbe  condition 
shown  by  this  record.  If  the  record  omits  lo 
present  facts  essential  to  the  case  of  tbe  appel- 
lant, this  court  can  simply  affirm  tbe  judg- 
ment. Schlesinger  v.  Chapman^  52  Conn.  271; 
Rogere  v.  Bogers^  58  Conn.  121,  150,  65  Am. 
Rep.  78. 

As  the  record  shows  the  primary  and  in- 
dependent regulation  of  the  wages  of  tbe  en- 
gineers and  firemen  employed  by  the  receiver 
in  running  the  engines  used  in  operating  the 
Connecticut  road  is  lawfully  in  the  superior 
court,  and  it  being  evident  that  the  services 
rendered  in  the  course  of  their  employment 
wiihin  the  territorial  limits  of  New  York  are 
a  necessary  incident  to  the  principal  employ- 
ment, and  that  the  treatment  of  the  em- 
ployment as  a  whole  is  essential  to  the  bene- 
ficial operation  of  tbe  road,  the  same  rule  of 
comity  which  would  require  the  superior 
court  to  aid  in  enforcing  the  directions  of  tbe 
court  of  initial  proceeding  in  respect  to  matters* 
essential  to  its  management  of  the  proper* y  as 
a  whole  would  require  that  court  to  recognize 
as  binding  on  the  receiver  within  its  jurisdic- 
tion this  order  made  in  tbe  administration  of 
that  portion  of  the  management  committed  to 
the  control  of  the  superior  court.  The  rules 
of  comity  may  not  be  departed  from  unless,  in 
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certain  caaes,  for  the  purpose  of  necessary  pro-  i  bj  the  superior  court  is  not  void  for  want  of 


tection  of  our  own  citizens,  or  of  enforcing 
some  paramount  rule  of  public  policy.  Such 
consioerations  do  not  enter  into  the  present 
case,  and  the  limitations  of  an  order  passed  for 
that  purpose  need  not  be  discussed.  Upon  the 
facts  appearing  in  the  record,  the  order  passed 


iurisdiction,  and  must  be  obeyed.     The  plea 
in  abatement  is  overruled. 

There  U  no  error  in  the  order  eomplaitied  <f. 

The  other  Judges  concur. 


KENTUCKY  COURT  OP  APPEALS. 


George  W.  DALE  etdl.,  Appts,^ 

V. 

COMMONWEALTH  of  Kentucky. 
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The  pardon  of  an  accosed  whose  ball  bond 
hasbeea  forfeited  for  a  departure  from  court 
ooDtrary  to  the  conditions  of  the  bond  does  not 
affect  the  forfeiture. 

(September  Si,  188T.) 

APPEAL  b^  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Lewis  County  hold- 
ing them  liable  on  a  forfeited  bail  bond.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Oeor^e  N.  Thomas  and  W.  B. 
PnjB^h,  for  appellants: 

The  pardon  relates  back  to  the  offense  itself, 
and  terminates  all  proceedings  uncompleted, 
and  relieves  from  the  effects  of  any  proceed- 
ings completed  that  will  tend  to  punish  the 
accused  for  his  offense  in  any  manner  direct  or 
collHteral. 

The  undertaking  for  which  these  appellants 
are  sought  to  be  amerced  was  and  is  one  with- 
out the  tinge  or  shadow  of  a  consideration 
saving  such  as  the  law  implies  in  such  cases. 
Now,  if  there  is  no  vested  right  in  any  person 
to  any  portion  of  the  proceeds  of  a  forfeiture 
here,  what  good  reason  can  be  advanced,  legal, 
equitable,  or  moral,  for  insisting  that  notwith- 
standing the  executive  pardon  and  its  pretty 
extensive  effect,  the  innocent  sureties  should  be 
required  to  contribute  out  of  their  property  to 
the  personal  wealth  of  the  various  officers  who 
might  be  entitled  to  share  in  a  distribution  of 
the  proceeds  of  this  forfeited  bond  upon  a  final 
judgment. 

Com.  V.  Sproffgins,  18  B.  Mon.  614. 

If  a  man  be  deprived  or  convicted  or  other- 
wise punished  for  an  offense  during  a  session 
of  parliament,  and  at  the  same  session  an  act 
pass  which  pardons  the  offense,  it  seem  agreed 
that  the  conviction  or  deprivation,  eta,  are 
ipso  facto  avoided. 

5  Bacon,  Abr.  296,  tit.  Pardon;  1  Co.  Litt. 
126  B;  Com.   v.    Bush,  2  Duv.  265;  1  Bishop, 

Crim.  L.  §  916;  King  v.  Qreeuvelt,  12  Mod.  119; 

-  . ' 

Note.— As  to  the  effect  of  a  pardon  on  fines,  for- 
feiture, or  costs,  see  Fischel  v.  Mills  (ArkJ  15  L.  R. 
A.  9U5,  and  no(«. 
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Strickland  v.  Thorpe,  Yd  v.  136;  Re  Demimg, 
10  Johns.  232;  DieM  v.  Bodgers,  169  Pa.  816. 
On  petition  for  reliearing. 

Nothing  can  make  a  covenant  several  which 
is  bv  its  express  terms  made  joint,  and  wliere 
the  language  of  the  covenant  is  ambiguous  the 
interest  of  the  parties  will  determina 

Parsons.  Contr.  pp.  12-15,  notes. 

A  bond  authorizedly  entered  into  bj  prin- 
cipal and  sureties  is  joint,  and  the  liability 
thereon  is  loint,  and  consequently  a  remisMoo 
in  favor  of  one  would  operate  in  favor  of  all. 

Ex  parU  Garland,  71  U.  8.  4  Wall.  S88,  18 
L.  ed.  866. 

These  sureties  were  deprived  b^  the  pardon 
of  doing  what  they  might  otherwise  have  done; 
under  §  98  of  the  Criminal  Code  they  might 
have  rearrested  the  accused,  or  he  might  have 
surrendered  himself  for  sentence. 

There  was  no  way  in  which  they  could 
apply  for  the  iudicial  remission,  for  arrest  or 
surrender  has  been  held  essential  to  its  exer- 
cise. 

Little  ▼.  Com.  8  Bush,  22. 

Mr,  W.  S.  Taylor  for  appellee. 

White*  J.,  delivered  the  opinion  of  the 
court: 

Azariah  Dale  was  indicted  by  the  grand  jury 
of  Lewis  county  for  a  felony,  and.  being  per- 
mitted to  give  bail  in  the  sum  of  ^200  for  his 
appearance  to  answer  said  charge  in  the  Lewis 
circuit  court,  the  appellants,  Dale  and  Polliti, 
became  his  sureties,  with  the  usual  covenants 
and  coodilions  for  the  appearance  of  said 
Azariah  Dale  in  the  circuit  court  to  answer 
said  charge.  At  the  September  term,  1896, 
the  case  was  called  for  trial,  and  a  jury  im- 
paneled and  sworn,  and  thereupon  appellants 
appeared,  and  consented  to  remain  bound  on 
the  bond  during  trial;  and  about  the  time  the 
case  was  concluaed  the  said  accused,  Azariah 
Dale,  departed  from  the  court.  Where\jpoD 
the  said  Azariah  Dale  was  solemnly  called,  and, 
failiog  to  aoswer,  an  order  was  made  forfeit- 
ing his  bail  bond,  and  summons  awarded 
against  appellants  as  his  sureties,  which  was 
duly  issued  and  executed,  and  at  the  next  term 
of  the  Lewis  circuit  court  judgment  was  ren- 
dered on  said  bond  for  the  sum  of  $200,  the 
amount  of  the  bond;  and  from  that  judgment 
this  appeal  is  prosecuted,  and  a  reversal  is 
asked.  The  name  of  the  accused,  Azariah 
Dale,  is  not  signed  to  the  ball  l>oiid,  nor  does 
he  in  that  bond  undertake  to  do  anything,  but 
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the  sole  undertakiDg^  is  by  appellaots.  Tbe 
forfeiture  of  ^e  bail  bond  was  taken  Septem- 
ber 9,  1B96;  and  od  the  18tb  day  of  the  same 
month  tbe  acting  governor  issued  and  deliv- 
ered to  the  said  Azariah  Dale,  accused,  a  full 
and  complete  pardon  for  said  offense,  and  re- 
storing him  to  all  privileges  of  citizenship. 
This  pardon  the  appellants.  Dale  and  Polliii, 
pleaded  and  relied  on  as  a  bar  to  any  recovery 
on  said  bail  bond  by  reason  of  any  order  for- 
feiting same.  This  plea  the  circuit  court  ad- 
judged bad  on  demurrer,  and,  appellants  fail- 
ing^ to  plead  further,  judgment  was  rendered. 

The  question  of  tbe  extent  and  effect  to  be 
given  to  a  pardon  issued  by  the  governor  to  an 
accused,  as  it  affects  a  forfeited  bail  bond  or 
recognizance,  has  never  been  before  this  court, 
and  able  counsel  has  not  been  able  to  furnish 
us  with  any  direct  authority  in  this  state.  This 
question,  however,  was  before  the  supreme 
court  of  Kansas  in  the  case  of  Weatherwax  v. 
Slate,  17  Kan.  428.  In  that  case  the  sureties 
had  pleaded  as  a  defense  to  a  recovery  on  the 
forfeited  bail  bond  of  tbe  accused  a  full  pardon 
issued  by  tbe  governor  of  the  slate  of  Kansas. 
Tbe  court  says:  **Nor  can  we  see  how  a  par- 
don could  reach  a  matter  wholly  independent 
of  the  criminal  offense  charged,  or  of  tbe  pun- 
ishment therefor.  Even  if  the  defendant  had 
been  acquitted  on  the  criminal  charge,  still 
this  action  on  the  forfeited  recognizance  might 
be  maintained."  In  the  case  of  State  v.  David- 
aon,  20  Mo.  212.  61  Am.  Dec.  603,  cited  in  8 
Am.  &  Eng.  Enc.  Law,  p.  716,  the  supreme 
court  of  Missouri  held  that  the  liability  of 
principal  and  surety  in  a  recognizance  is  sev- 
eral, and  not  joint:  and  a  remission  by  the  gov- 
ernor, after  forfeiture,  in  favor  of  the  princi- 
pal, does  not  discharge  the  surety.  We  can- 
not see  how  it  can  be  that  the  pardon  issued  to 
the  accused,  Azariah  Dale,  can  affect  tbe  for- 
feiture of  the  bond  of  the  appellants.  The  ap- 
pellants had  covenanted  to  have  the  accused 
present  when  re<juired  by  the  court.  The  ac- 
cused was  in  their  custody,  in  law,  at  the  time 
he  left  the  court- house,  and  his  bond  for- 
feited, and  no  reason  is  given  why  he  so  de- 
parted. Appellants'  counsel  contend  that,  by 
the  pardon  of  the  governor,  the  same  related 
and  had  the  effect  to  cancel  the  forfeiture  of 
the  bail  bond,  and  made  the  accused  a  new 
creature,  as  if  born  again.  In  the  case  of 
Mount  V.  Com,  2  Duv.  95,  Judge  Robertson,  in 
commenting  on  the  pardon  of  Mount,  says: 
"The  pardon  relieved  the  convict  of  the  entire 
penalty  incurred  by  the  offense  pardoned,  and 
nothing  else  or  more."  and  approved  the  judg- 
ment of  con viction,  by  which  Mount  was  ?iven 
a  greater  penalty  by  reason  of  the  second  offense 
notwithstanding  the  first  offense  was  pardooed. 
We  are  of  opinion  the  pardon  issued  to  the  ac- 
cused did  not  have  the  effect  to  relieve  the  bail. 
That  question  was  entirely  in  the  discretion  of 
the  circuit  judge  who  tried  the  case.  No  reason 
is  given  why  the  accused  left  the  court  while 
being  tried,  and  no  statement  is  made  to  the 
court  negativing,  at  least,  the  idea  that  his  de- 
parture was  with  appellants*  consent  and 
knowledge. 

Wherefore  i^ie  judgment  o/  the  Circuit  Court 
M  affirmed. 

Rehearing  denied. 

88  L.  R.  A. 


Adolph  SCHMIDT,  Trustee,  etc.  Impleaded 
with  Northern  Division  of  Cumberland  & 
Ohio  Railroad  Company,  Appt., 
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LOUISVILLE  &  NASHVILLE  RAIL- 
ROAD COMPANY  et  at. 


(. 


Ky. 


.) 


1*  A  eompany  which  purchases  all  the 
property  and  rights  of  another  rail- 
road company,  including  a  lease,  and  which 
takes  charge  of  the  leased  road,  operaten  it  for  a 
long  time,  and  elects  to  sue  and  recover  money 
due  the  leasee  from  tbe  lessor,  must  be  held  to 
have  aspumed  tbe  obllfratioos  of  tbe  lease,  and 
not  to  k)e  a  mere  tenant  by  Bufferance. 

8  •  A  trustee  for  the  bondholders  of  a  rail- 
road company  has  a  right  to  maintain  an  action 
for  tbe  enforcement  of  a  contract  leasing  tbe 
road  for  the  benefit  of  the  bondholders. 

8*   An  abandonment  of  a  railroad  lease 

by  a  company  wbich  has  acquired  tbe  leeeee^s 
property  and  rights  Is  not  authorized  by  tbe 
mere  failure  of  the  lessor  to  pay  money  due  un- 
der tbe  lease  when  tbe  contract  gives  the  lessee  a 
lien  tberefor,  and  does  not  provide  that  it  shall 
be  a  ground  of  forfeiture,  although  there  are 
other  conditions  of  forfeiture  expressed. 

4.    A  railroad  lease  is  not  so  uncertain 

and  indefinite  that  it  cannot  be  specifically  per- 
formed wbere  a  fair  construction  of  it  will  au- 
thorize such  an  operation  of  the  road  as  tbe  busi- 
ness interests  of  liie  community  may  require. 

6*   The  operation  of  a  railroad  for  a  term 

of  years  under  a  lease  may  t)e  required  by  man- 
datory injimctlon  compelling  tbe  specific  per- 
formance of  the  contract  of  lease. 

6.  The  mere  ikct  that  a 'contract  har- 
ingf  a  number  of  years  to  run  may  turn 
out  a  losing  in  vestment  affords  no  reason  for  re- 
f using  specifically  to  enforce  it. 

?•  A  contract  fklr  when  made  may  be 
specifically  performed*  although  it  has  be- 
come a  hard  one  by  force  of  8Ut)sequent  circum- 
stances or  changing  events. 

(June  Ifi,  189T.) 

A  FPEAL  by  plaintiff  from  a  Judgment  of 
lL  the  Circuit  Court  for  Shelby  County  re- 
fusing to  compel  defendants  to  operate  tbe 
Northern  Division  of  the  Cumberland  &  Ohio 
Railroad  under  a  contract  by  which  they  were 
alleged  to  have  leased  it  and  undertaken  to  op- 
erate it.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  G.  G.  Gilbert,  for  Northern  Division 
of  Cumberland  &  Ohio  Railroad  Company: 

The  charter  granted  by  the  state  to  the 
Northern  Division  of  the  Cumberland  &  Ohio 
Railroad  Company  is  not  only  a  contract,  but 
it  presents  three  cuntracts: 

1.  It  is  a  contract  between  the  state  and  the 
corporation. 

2.  It  is  a  contract  between  the  corporation 
and  each  and  every  stockholder  of  that  corpo- 
ration. 

8.  It  is  a  contract  between  tbe  state  and 
each  and  every  stockholder  of  this  corporation. 

Note.— For  speciflo  performance  of  contract  to 
run  street  railway,  see  Prospecr  Park  &  C.  I.  U.  Co. 
V.  Coney  Island  fr  B.  B.  Co.  (N.  T.)  26  L.  B.  A.  610. 


8oo  also  44  L.  K.  A.  2!>7. 
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Cook,  Stock  &  Stockholders,  §§  40d,  666. 

The  purpose  of  the  organization  of  this  cor- 
poration is  to  construct  and  operate  a  railroad. 
This  is  a  public  highway,  in  which  the  state  at 
laree^and  the  counties  through  which  it  passes, 
and  the  public  generally,  are  both  concerned 
and  deeply  interested. 

Union  P.  R.  Co.  v.  Chicago,  E.  L  db  P.  R. 
Co.  163  U.  8.  564,  41  L.  ed.  265. 

Duriog  the  period  of  thirty  years  the  lessee 
stands  in  the  shoes  of  the  lessor,  and  is  in  full 
possession  of  all  of  this  property  and  of  these 
franchises. 

This  lessee  therefore  for  the  period  of  thirty 
years  assumes  the  duties  and  obligations  grow- 
ing out  of  the  charter,  and  out  of  the  triple 
contract  created  between  the  state,  the  corpo- 
ration, and  the  stockholders,  above  named. 

When  the  defendant,  the  Louisville  &  Nash- 
yille  Railroad  Company,  acquires  by  purchase, 
by  conduct,  or  otherwise,  the  property  and 
franchises  of  the  original  lessee,  it  necessarily 
assumes  the  shoes  of  that  lessee,  and  becomes 
in  fact  the  lessee  itself. 

During  the  existence  of  this  lease,  the  Louis- 
▼ille  &  Nashville  Railroad  Company  stands  as 
much  bound  to  respect  these  contract  obliga- 
tions, as  the  original  corporation  under  the 
charter. 

Oulf,  C.  db  8.  F.  R,  Co,  V.  Newell,  73  Tex. 
834;  LouufdUe  db  N.  R,  Co.  v.  Smith,  87  Ky. 
501. 

A  railroad  company  has  no  right  to  abandon 
a  public  highway  of  this  kind  without  the  con- 
sent of  the  state. 

State,  Leeae,  v.  Atchiwn  A  N,  R.  Co.  24 
Neb.  143;  NoU  v,  Dubuque,  B.  db  M.  R.  R.  Co. 
83  Iowa,  66;  Lake  Erie  db  W.  R.  Co.  v.  OHffia. 
107  Ind.  464;  PeopU  v.  Albany  db  V.  R  Co.  U 
N.  Y.  261.  83  Am.  Dec.  295;  Atty.  Oen.  v. 
Weet  Wiseonnn  R.  Co,  36  Wis.  466:  Peojde  v. 
Northern  R.  Co.  53  Barb.  98. 

To  permit  the  lessee  to  abandon  this  lease  is 
to  permit  one  party  to  the  contract  to  confis- 
cate or  destrov  this  valuable  property  without 
the  consent  bi  the  other  party. 

Ferguson  v.  Meredith,  68  U.  8.  1  Wall.  25, 
17  L.  ed.  604:  KnoxuUe  v.  Knoxtille  cfe  0.  R. 
Co.  22  Fed.  Rep.  758;  Orr  v.  Bracken  County, 
81  Ey.  593;  Cook,  Stock  &  Stockholders, 
§500. 

It  is  the  policy  of  the  law  to  shield  this  de- 
fendant frum  being  harassed  by  numerous 
suits  when  the  rem^y  can  be  reached  in  one 
action. 

10  Am.  <&  Eng.  Enc.  Law,  pp.  975,  976, 
notes  5,  6,  pp.  977,  978. 

Equity  will  restrain  any  corporation  as  well 
as  any  citizen  from  interfering  with  a  bridge, 
which  is  a  part  of  a  public  highway. 

Pittsburg  db  W,  E,  Pass.  R.  Co.  v.  Point 
Bndgt  Co.  165  Pa.  87. 

Even  a  mandatory  injunction  will  issue  to 
force  any  company  or  any  citizen  to  remove 
obstructions  from  a  bi^liway. 

Boyd  V.  Woofwine.  40  W.  Va.  282;  B'land  v. 
1^^  John's  Schools.  163  Mass.  229;  Hock  Island 
A  P.  R.  Co.  V.  JHmick,  144  III.  628,  19  L.  R. 
A.  105. 

A  mandatory  injunction  will  be  granted 
against  a  railroad  company  to  compel  it  to 
perform  the  covenanls  of  a  lease,  and  to  oper- 
ate its  trains. 

38  L.  R.  A. 


Chicago  db  A,  R  Co.  t.  Ntw  York,  L.  E.  4 
W.  R  Co.  24  Fed.  Rep.  516;  Coe  v.  LouistiiU 
AN.R.  Co.  8  Fed.  Rep.  775:  Toledo,  A.  A.  ^ 
N.  M.  R.  Co.  V.  Ptnnsyltania  Co.  54  Fed. 
Rep.  730,  19  L.  R.  A.  887, 5  Inters.  Com.  Rep. 
522;  Chicago,  H.  I.  it  P.  R.  Co.  v.  Union  P.  R. 
Co.  47  Fed.  Rep.  16;  10  Am.  &  Eng.  Enc.  Law. 
p.  789. 

The  fact  that  the  defendant  had  been  in  pos- 
session of  and  operating  this  road  for  so  many 
years  is  an  estoppel  against  its  denying  the  ex- 
istence of  the  lease. 

Jay  V.  St.  Louis.  188  U.  8.  1,  84  L.  ed.  843. 

A  specific  performance  of  this  contract 
should  be  ordered,  and  such  a  remedy  is  not 
beyond  the  machinery  of  the  court. 

Joy  V.  St.  Louis,  188  U.  S.  1,  84  L.  ed.  843: 
Chicago,  R.  L  A  P.  R.  Co.  ▼.  Union  P.  R  Co. 
47  Fed.  Rep.  16;  Re  Omaha  Bridge  Cases,  10 
U.  S.  App.  98,  51  Fed.  Rep.  309,  2  C,  C.  A. 
174;  nomas  v.  West  Jersey  R  Co.  101 U.  8. 71, 
25  L.  ed.  950;  PhiUips  v.  Winshw.  18  B.  Hon. 
448.  68  Am.  Dec.  729. 

The  damages  sustained  by  the  plsintiff  by 
stopping  the  operation  of  this  road  cannot  be 
accurately  estimated,  and  are  therefore  in  legal 
technology  irreparable. 

10  Am.  &  Eng.  Enc.  Law,  p.  989;  Dudley  r. 
Hurst,  67  Md.  44. 

Messrs.  Simrallf  Bodley*  *  Doolan* 
William  S.  Pryor*  J.  C.  Beckam,  and 
William  BeeksuD  for  appellant. 

Messrs.  Helm  A  Brace  and  W«  H. 
Brucet  for  appellees: 

Equity  will  not  undertake  to  enforce  specific 
performance  of  such  a  contract  as  the  one  al- 
leged by  the  plaintiffs. 

The  particular  contract  in  question  is  too  un- 
certain and  indefinite,  as  to  the  obligation  of 
the  defendant  to  operate  the  road  in  question, 
to  be  specifically  enforced. 

In  the  contract  sued  on  there  is  certainly  no 
express  obligation  on  the  part  of  the  Louisville, 
Cincinnati,  dk  Lexington  Railway  Company, 
the  lessee,  to  operate  the  road  of  the  lessor  at 
all.  If  there  is  any  obligation  of  this  charac- 
ter it  is  only  an  implied  one.  And  it  Is  by  no 
means  certain  that  an  obligation  to  this  effect 
can  be  implied. 

Mintarn  v.  Baylis,  88  Cal.  129;  Pom.  Spec 
Perf.  Conf  §  145;  1  Story,  Eq.  Jur.  §  767; 
Dahell  v.  Dutber  Watch  Case  Mfg.  Co.  149  U. 
S.  315,  87  L.  ed.  749;  Potter  v.  UoUister,  45  N. 
J.  Eq.  513;  Ram  v.  Johnson,  55  Minn.  117; 
Walcott  V.  Watson,  53  Fed.  Rep.  435:  ZeHnqve 
V.  Texas  db  P.  R.  Co.  84  Fed.  Rep.  248; 
Ikerd  v.  Beaters,  106  Ind.  4S5;  Louisville.  S. 
A.  db  C.  R.  Go.  V.  Bodensehats- Bedford  Stone 
Co  141  Ind.  251;  BlanchardT.  Detroit,  L.  dt 
L.  M.  R.  Co.  31  Mich.  43.  18  Am.  Rep.  142; 
Woolensak  v.  Briggs,  20  111.  App.  58,  Affirmed 
in  119  111.  453. 

The  contract  contains  no  specification  or  de- 
tails as  to  how  the  road  is  to  be  operated,  but 
leaves  that  entirely  to  the  discretion  and  Judg- 
ment of  the  lessee. 

For  the  court  to  solemnly  decree  that  the 
lessee  shall  specifically  perform  the  obligation 
of  this  contract  by  opeiating  this  railroad  seems 
almost  an  absurdity.  The  contract  does  not 
say  how  it  shall  be  operated. 

The  contract  in  question,  accepting  the  ap- 
pellant's construction  of  it,  is  a  contract  call- 
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iDg  f  or  the  reDditioD  of  codUduous  services,  re- 
quiring the  ezerdee  of  skill  and  judgmeDt, 
aod  is  of  a  character  which  a  court  of  equity 
will  oot  attempt  to  specifically  enforce,  even 
if  it  were  more  definite  and  certain  than  it  is. 

Pom.  Spec.  Perf.  $  812;  3  Pom.  Eq.  Jur. 
C^  1343:    Waterman,  Spec.  Perf.  §  49,  p.  68; 
Bispbam,  Principles  of  Equity,  g  877;   Wheat- 
ley  Y.  Wfstminsier  Brymbo  Coal  d  C.  Co.  L.  R. 
9  £q  588;  Biaekett  v.  Bates,  L.  R.  1  Cb.  117; 
Johnson  v.  ShreiMbury  db  B.  M.  Co.  8  De  G.  M. 
&  Q.  914;   Pou>eU  Zhiffryn  Steam  A  Coal  Co, 
▼.  Taff  Vale  R,  Co.  L.  R.  9  Cb.  836;  Rutland 
Marb  e  Co.  v.  Ripley,  77  U.  S.  10  Wall.  339.  19 
L..  ed.  955;  Port  Clinton  R.  Co,  v.  Cleteland  dt 
T.  R.   Co.  18  Ohio  St  554;  Rosi  v.  Union  P. 
H.    Co.   1  Woolw.  26;   Texas  A  P.  R.  Co.yr, 
Marshall,  186  U.  8.  406^  84  L.  ed.  390:  Blanch- 
ard  V.  Detroit,  L,  A  L.  M,  R.  Co.  31  Mich.  43, 
18  Am.  Rep.  142;  Atlanta  d  W.  P.  R.  Co.  v. 
^><?r.  32  Ga,  553,  79  Am.  Dec.  305;  McCann 
▼.  South  Aashville  Street  R.  Co.  2  Tenn.  Cb. 
773;  LalUn  v.  Uatard,  91  Cal  87;  Louisrille, 
N.    A.  d  C.  R.    Co.  V.    Bode nschaU- Bedford 
Stone  Co,  141  Ind.  251;   Electric  Liqhtinp  Co. 
V.  MobiU  d  S.  H.  R,  Co.  109  Ala.  1{)0;  Rich- 
mond V.  Dubuque  d  H  C.  R.  Co.  33  Iowa.  486; 
Iron  Age  Pub.  Go.  ▼.  We^^tern   U.  Teleg.  Co. 
tt3  Ala.  498:  Ewir^g  v.  Litchfield,  91  Va.  575; 
Fargo  v.  New   York  d  N.  E.  R.  Co.  8  Misc. 
205;    Wharton  v.  St'^ufenburgh.  35  N.  J.   Eq. 
277;  KendaU  t.  Frey,  74  Wis.  26;  Kidd  v.  Mc^ 
Ginnis,  I  N.  D.  831:  Shacldeif  v.  Eas'ern  R, 
Co.  98  Mass.  94;  Alwortli  v.  Seymour,  42  Minn. 
626;  CamjpleU  v.  Rust,  b5  Va  653;  Woo'enmk 
T.  Briggs,  20  111.  App.  58,  Affirmed  in  119  111. 
453. 

Even  if  the  contract  were  one  which  a  court 
of  equity  will  undertake  to  enforce  specific- 
ally, plamtiffs  in  tbe  case  at  bar  bave  not 
ahowo  themselves  entitled  to  tbe  reiief  praved. 

Pom.  Spec.  Perf.  §  823;  Nash  v.  Page,  80 
Ky.  539.  44  Am.  Rep.  490;  Kentucky  Wagon 
Mfg.  Co.  ▼.  Ohio  d  M.  R.  Co.  98  Ky.  153,  36 
L.  R  A.  8M. 

The  lessor  railroad  company,  tbe  Cumberland 
&  Ohio  Railroad  Company,  has  no  standing  in 
a  court  of  equity  to  ask  that  the  lessee  be  com- 
pelled to  continue  tbe  operation  of  tbe  road 
under  this  lease,  under  which  the  lessor  is  over 
$400,000  in  default  to  the  lessee. 

A  court  will  not  enforce  the  specific  per- 
formance of  this  oblfgalion  by  tbe  lessee  in  be- 
half of  these  bondbolders,  even  thongb  tbey 
may  not  themselves  be  in  any  default;  for  it  is 
plain  that  the  court  cannot  enforce  tbe  specilJc 
performance  of  tbe  entire  contract. 

Buck  V.  Smith,  29  Micb.  166,  18  Am.  Rep. 
87;  Eewitt  ▼.  Berryman,  5  Dana,  166;  Camp- 
bell T.  Harrison,  3  Lilt.  (Ky.)  293. 

There  are  manv  contracts  as  to  wbicb  a 
court  of  equity  will  say  to  a  complainant  tbat, 
even  though  his  remedy  at  law  may  be  diffl 
cult,  a  court  of  equity  will  refuse  to  lend  iis 
aid  to  the  enforcement  thereof,  on  account  of 
tbe  harsh  results  that  will  follow  from  the 
specific  performance  of  tbe  contract 

Pom.  Spec  Perf.  g  185;  WUlard  v.  Tayloe, 
75  U.  S.  8  Wall.  567,  19  L.  ed.  504;  Pope  MJg. 
Co.  V.  OormuLly,  144  U.  8.  236.  36  L.  ed.  419. 

This  contract  provides  a  remedy  for  tbese 
bondholders,  independent  of  and  in  addition 
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to  tbe  ordinary  common-law  action  for  dam- 
ages for  breach  of  contract. 

Chicago  d  V.  R.  Co.  v.  Fosdick,  106  U.  S. 
68,  27  L.  ed.  54. 

OvtSy^  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  in  tbe  Shelby  cir- 
cuit court  by  appellant,  Schmidt,  trustee,  and 
the  Northern  Division  of  the  Cumberland  <& 
Ohio  Railroad  Company,  against  tbe  Louis- 
ville &  Nashville  Railroad  Company,  etc.,  to 
compel  said  Louisville  &  Nashville  Railroad 
Company,  by  mandatory  injunction,  to  con- 
tinue to  operate  the  Northern  Division  of  tbe 
Cumberland  &  Ohio  Railroad,  from  Sbelby- 
ville  to  Bloomfield,  in  accordance  with  a  lease 
and  contract  set  out  in  tbe  petirion.  It  appears 
from  tbe  allegations  of  the  petition  that  tbe 
Northern  Division  of  tbe  Cumberland  &  Ohio 
Railroad  Company,  in  1S79,  leafed  to  the 
Louisville,  Cincinnati,  ft  Lezinirton  Railwav 
Company  its  road  from  Eminence  to  Bloom- 
field,  as  set  out  in  the  lease,  wbicb  reads  as 
follows: 

Lease  of  C.  A  O.  to  L..  C.  &  L.  Ry.  Co. 

This  indenture  of  a  lease  made  and  entered 
into  by  and  between  tbe  Northern  Division  of 
tbe  Cumberland  &  Ohio  Railroad  (  ompany, 
of  tbe  first  part,  and  tbe  Louisville,  Cincinnati 
&  Lexington  Railway  Company,  of  tbe  second 
part,  both  railroad  corporations  duly  orgnnized 
under  tbe  laws  of  tbe  state  of  Kentucky,  wit- 
nesseth:  Tbat  for  and  in  consideration  of  $1 
cash  in  band  by  tbe  party  of  tbe  second  part, 
and  in  consideration  of  the  mutual  covenants 
and  stipulations  hereinafter  contained,  the  said 
party  of  the  first  part  does  hereby  lease  to  the 
said  party  of  the  second  part  all  that  part  of 
tbe  first  party's  unfinished  roadbed,  right  of 
way,  with  improvements  and  appurtenances, 
depots,  and  depot  grounds,  machinery,  cools, 
and  implements,  to^eiber  with  all  its  property, 
rights,  and  franchises,  including  unpaid  sub- 
scriptions to  capital  stock,  dues',  and  demands 
belonging  to  or  in  anv  wise  appertaininfi:  to 
tbe  said  first  party's  line  of  railway  at  tbe 
town  of  Eminence,  Kentucky,  thence  south- 
wardly, through  a  portioa  of  Henry  county, 
and  tbe  counties  of  Shelby  and  Spencer,  and 
to  Bloomtield.  in  the  county  of  Nelson  and  the 
state  of  Kentucky,  for  the  period  of  thirty 
years  from  tbe  date  of  full  execution  hereof, 
upon  the  terms,  conditions,  and  stipulations 
hereinafter  set  out: 

(1)  Under  direction  of  the  stockholders  of 
said  first  party,  its  president  and  directors  will 
execute  a  mortgage  upon  all  tbe  property, 
rights,  and  franchises  belonging  to  or  in  any 
wise  appertaining  to  said  firs^t  party's  line  of 
road  hereinbefore  described,  for  the  security 
of  $350,000  of  mortgage  coupon  bonds,  hav- 
ing twenty  years  to  run,  and  bearing  interest 
at  tbe  rate  of  7  per  cent  per  annum,  inter- 
est payable  on  the  1st  days  of  June  and  De- 
cember of  each  year,  all  of  which  is  fully  set- 
out  in  %aid  mortgage.  Now,  said  bonds  and 
coupons  are  to  be  fully  prepared,  .•signed,  and 
countersigned,  and  made  ready  for  use,  as  in 
the  charter  of  said  first  party  and  said  mort- 
gage provided,  and  the  same  will  he  delivered 
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to  said  FecoDd  party  within  sixty  days  after 
the  delivery  of  this  lease. 

(2)  Sai<1  second  party  hereby  bindis  and  ob- 
liges itself  that  said  boods,  or  proceeds  of  such 
as  are  sold,  shall  be  used  by  it  in  the  construe- 
tioD  of  said  first  party's  line  of  railway,  as  pro 
vided  in  this  lease,  and  for  no  other  purpose 
whatever.  It  is  agreed  that  enough  of  said 
bonds  may  be  sold  or  used  in  and  about  con- 
tracts for  work,  labor,  or  materials  to  complete 

said  line  of  railway,  at  not  less  than 

cents  to  the  dollar;  and  whatever  of  said  bonds 
or  proceeds,  after  deducting  all  sums  due  said 
second  party,  may  not  be  so  used,  shall,  after 
said  completion,  after  cancelation  of  bonds,  be 
turned  over  to  said  first  party,  and  such  sur- 
plus bonds  destroyed. 

(8)  A  fundamental  condition  of  this  lease  is 
that  if  f^aid  second  party  shall  not  be  able  to  dis- 
pone of  bonds  amounting  at  their  face  value  to 
$250,000,  the  proceeds  to  be  in  money,  ma- 
terial, or  labor,  by  or  before  the  Ist  day  of 
September,  1880,  then  this  lease  termioates. 
and  the  parties  hereto  are  released,  and  said 
second  party  is  to  restore  to  said  first  party  all 
bonds:  provided,  however,  that  no  absolute 
sale  of  any  of  said  bonds  shall  be  made  by  said 
second  parly  unless  and  until  it  can  place  not 
less  I  ban  two  hundred  and  fifty  thousand  dol- 
lars in  the  value  thereof  in  money  or  its  equiv- 
alent; and,  when  that  quantity  of  said  bonds 
has  l)een  disposed  of  by  said  second  party,  it 
shall  as  soon  as  practicable,  and  not  later  than 
the  l8t  day  of  September,  181^0,  begin  the  con- 
struction of  said  first  party's  said  line  of  rail- 
way, and  a  failure  to  begm  work  within  said 
tinre  shall  operate  as  a  termination  of  this  lease. 
Whenever  said  $250,000  of  said  bonds  shall 
have  been  disposed  of  as  aforesaid,  this  con- 
tract becomes  absolute  and  bindinir  on  the  par- 
ties hereto,  and  the  construction  of  said  line  of 
railway  from  Eminence  to  Bloomfield  shall  be 
commenced;  and,  when  the  construction  of. 
said  line  of  railroad  is  begun,  the  same  shall 
be  pushed  to  completion  as  rapidly  qs  possible; 
and  a  failure  on  the  part  of  the  "party  of  the 
second  part  to  so  complete  the  same  as  to  al- 
low the  safe  and  regular  passage  of  trains  to 
and  from  Eminence  and  Bloomfield  within 
two  years  from  the  commencement  of  work 
thereon  shall,  at  the  option  of  said  first  party, 
after  six  months*  notice  of  its  election  so  to  do, 
operate  as  a  forfeiture  of  this  lease.  None  of 
said  bonds  shall  be  sold  with  past  due  coupons 
annexed  thereto;  but,  before  selling,  all  past 
due  coupons  shall  be  cut  off,  canceled,  and  re- 
turned by  said  second  party  to  said  first  party. 

(4)  When  commenced,  said  construction 
shHll  be  pushed  as  rapidly  as  possible,  with 
due  regard  to  the  greatest  economy:  and  the 
work  and  superstructure  is  to  be  as  for  a  first- 
class  single  track  railway,  with  the  samegau^e 
as  the  track  of  said  second  parly's  line  of  rail- 
way. 

(5)  It  is  further  agreed  that  said  second  party 
shall  furnish  all  necessary  locomotive  engines 
an<i  rolling  stock  to  operate  said  line  of  rail- 
way; and  for  the  use  of  same  said  second  party 
is  to  receive,  out  of  the  gross  earnings  of  said 
first  party's  line  of  road,  the  cost  of  wear  and 
tear  to  such  engines  and  rolling  stock  as  may 
be  so  furnished.  But  the  first  party  reserves 
the  right  to  furnish  all  or  so  much  as  it  can  of 
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said  rolling  stock,  and,  when  so  famished, 
said  first  party  shall  receive  the  same  compen- 
sation therefor  as  is  received  by  said  second 
party  on  its  rolling  stock  U9ed  on  said  line: 

(6)  It  is  further  agreed  and  understood  ibat» 
in  the  operation  of  said  line  of  railway,  said 
second  party  will  make  to  said  first  party 
quarterly  returns,  giving  full  details  of  earn- 
ings and  operating  expenses,  includioi^  the 
expense  of  keeping  roadbed  in    order;    and 
the  net  profits  arising  therefrom  shall  be  ap- 
plied to  the  payment  of  interest,  and   pro- 
viding for  sinkmg   fund,   and  retiring  said 
mortgage  bonds.     But  out  of  the  grosa  earn- 
ings shall  be  first  deducted  annually  the  sum 
of  $1,000,  which  shall  be  paid   to  said  first 
party,   wiih  which   to   pay   the  expense   of 
keeping  up  its  organization;  and,  if  the  net 
earnings  do  not  prove  sufficient  to  pay  the 
interest  and  provide  for  the  sinking  fund  on 
said  mortgage  bonds,  then  said  second  party, 
if  all  other  sources  of  raising  money  of  said 
first  party  prove  insufficient,  will  supply  the 
deficiency,    so  far  aa  it   may  be  done,    by 
appropriating  the  net  earnings,  or  so  much  as 
may  be  needed,  on  its  own  lines,  which  may 
accrue  by  reason  of  business  coming  to  it  from 
or  over  said  first  party's  line.     This  pledge  and 
assignment  shall  be  made  effectual  by  mort- 
gage properly  executed,  acknowledged,  and  re- 
corded; and  should  it  become  necessary  to  use 
any  of  the  net  earnings  on  the  lines  of  the  sec- 
ond party  to  pay  said  interest  and  sinking 
fund,  or  any  part  of  either,  then  all  amounts 
so  used,  as  well  as  all  moneys  paid  for  said 
first  party  by  said  second  party,  shall  be  treated 
as  intcrest-liearing  debts,  interest  at  the  same 
rate  with  said  mortgage  bonds,  payable  half- 
yearly,  and  to  run  from  date  of  such  payments, 
the  debt  and  interest  to  be  repaid  out  of  said 
net  earnings  thereafter  accruing  to  said  first 
party  on  its  own  line,  which  may  be  so  appro- 
priated consistently  with  the  other  provisions 
of  this  lease;  and,  for  all  sums  or  any  sums  of 
money  that  may  become  due  from  said  first 
party  to  said    second    party  on    its   or  any 
account,  a  lien  is  hereby  created  upon  all  the 
property,  rights,  and  franchisee  of  said  first 
party  owned  or  to  be  acquired  in  favor  of  said 
second  party,  to  stand  next  in  priority  to  said 
mortgage  and  bonds  for  $350,000  as  aforesaid. 
But  said  second  party  shall  not  enforce  the 
collection  of  said  debts,  or  any  of  them,  by  en- 
forcement of  said  lien,   until  at  least  eight 
years  have  elapsed  from  and  after  the  date  of 
the  creation  of  the  same. 

(7)  It  is  further  agreed  and  understood  that 
whenever  the  net  earnings  from  the  leased 
premises  shall  be  sufficient  to  pay  off  the  inter- 
est and  sinking  fund  on  said  mortgage  bonds 
for  $350,000,  or  such  portion  thereof  as  is  out- 
standing, and  to  repay  said  second  party  all 
dues  and  demands  then  due  or  owing,  the  sur- 
plus net  earnings,  unless  used  in  retiring  said 
bonds,  as  provided  in  said  mortgage,  less  one 
tenth  thereof,  shall  be  paid  over  to  said  first 
partv,  the  one  tenth  of  said  net  earnings  to  be 
retained  by  said  second  partv  for  its  own  use. 

(8)  It  is  further  agreed  and  understood  that, 
so  long  as  said  second  party  may  operate  said 
leased  line  of  railway,  no  greater  rate  of 
charges,  either  for  freight  or  passage  thereon, 
shall  be  demanded  or  received,  under  its  regn- 
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lar  tariff,  on  its  own  lines  of  railway  for  local 
freight  and  passage. 

(9)  It  is  further  agreed  and  understood  that 
said  first  party  assigns,  transfers,  and  sets  over 
to  said  second  party  all  claims,  dues,  and  de 
mands,  cboses  in  action,  unpaid  subscriptions 
to  capital  stock  (except  private  subscriptions 
and  all  evidences  thereof),  of  every  kind  and 
character,  to  be  by  said  second  party  collected 
by  suit  or  otherwise,  with  power  to  settle, 
compromise,  arbitrate,  or  adjust  as  to  it  may 
seem  best;  but  this  assignment  and  transfer 
does  not  become  absolute  (except  to  so  much 
thereof  as  may  be  necessary  to  refund  and  in- 
demnify to  said  second  party  the  cost  of  print 
ing  and  issuing  said  mortgaee  bonds,  or  inci- 
dental thereU),  which  is  absolute)  until  said 
second  party  give  notice  in  writing  to  the  pres- 
ident of  said  first  party  that  said  $250,000  of 
said  mortgage  bonds  have  been  disposed  of  as 
hereinbefore  provided;  and  then  and  after 
auch  notice  said  second  party  may  at  once  pro 
oeed  as  provided  under  the  clause  of  this  lense. 

(10)  It  is  further  agreed  and  understood  that 
this  lease  is  not  assignable  without  the  consent 
of  the  grantor;  that,  during  tbe  existence  of 
said  lease,  the  second  party  will  pay  all  taxes 
lawfully  assessed  against  said  leasea  premises, 
the  amount  thereof  to  be  charged  to  operating 
expenses;  and,  at  tbe  termination  thereof,  said 
leased  premises  shall  be  restored  to  said  first 
party  in  good  repair,  unless  the  same  be  ex- 
tended or  renewed  by  mutual  consent,  or  unless 
prevented  by  unavoidable  casualty,  legal  pro- 
ceedings, or  operation  of  law. 

(11)  The  second  party  hereby  agrees  to  fur- 
nish any  means  necessary  to  complete  said  first 
party's  line  of  road  from  Eminence  to  Bloom- 
field,  which  may  not  be  derived  from  the  sale 
of  tbe  bonds  to  be  issued  by  said  first  party, 
and  also  to  furnish  any  means  necessary  to  pay 
any  interest  which  may  become  due  on  said 
mortgage  bonds  previous  to  the  completion  of 
said  first  party's  line  of  road,  which  may  not 
be  derived  from  the  earnings  of  said  line  of 
road.  Any  means  so  furnished  by  said  second 
party  is  to  become  a  lien  debt  due  to  said  sec- 
ond party  by  said  first  party,  and  payable  upon 
the  same  terms  and  condiMons  as  hereinbefore 
provided  as  to  tbe  other  indebtedness. 

(12)  If  said  second  party  be  hindered  or  de- 
layed in  beginning  or  conapleting  said  line  of 
railway  by  act  or  omission  of  said  first  party, 
or  by  legal  or  equitable  proceedings,  then  the 
period  or  periods  of  such  delay  shall  not  be 
counted  as  part  of  the  time  within  which  said 
second  party  is  to  do  or  perform  any  acts  or 
things  under  this  contract. 

In  testimony  whereof,  the  said  second  party, 
acting  under  autboritv  and  approval  of  its 
stockholders,  duly  had  in  stockholders'  meeting 
assembled,  on  the  24th  day  of  June,  1879.  has 
caused  these  presents  to  be  signed  in  duplicate, 
io  its  corporate  name,  by  its  president,  and 
countersigned  by  its  secretary,  and  its  corpo- 
rate seal  hereto  affixed;  and  the  said  second 
party,  acting  under  authority  and  approval  of 
its  stockholders,  duly  had  in  stockholders' 
nieeiiog  assembled,  on  the  28th  day  of  July, 
1879,  has  caused  these  presents  to  be  signed  m 
duplicate  in  its  corporate  name,  by  its  presi- 
dent, and  countersigned  by  its  secretary,  and 
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its  corporate  seal  hereto  affixed,  this 
of ,  1879. 
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It  will  be  seen  from  said  lease  that  it  first 
contemplated  buildine  tbe  road  from  Eminence 
to  Bloomfield,  but  afterwards  tbe  contract  was 
modified,  as  shown  by  tbe  contract,  which  reads 
as  follows: 

Modification  of  Lease. 

This  contract,  made  and  entered  into  by  and 
between  the  Kortbern  Division  of  the  Cumber- 
land &  Ohio  Railroad  Company,  of  the  first 
part,  and  the  Louisville.  Cincinnati,  &  Lexing- 
ton Railway  Company,  party  of  the  second 
part  (both  railway  corporations  duly  incorpo- 
rated under  tbe  laws  of  tbe  stale  of  ifentucky), 
and  Joshua  F.  Speed,  trustee,  party  of  tbe 
third  part,  witncs.«etb:  That  for  and  on  ac- 
count of  tbe  difficulties  of  carryincr  into  effect 
tbe  contract  of  tbe  parties  of  the  lirst.and  sec- 
ond parts  hereto,  in  relation  to  the  louse,  con- 
struction, and  operation  of  said  first  party's 
proposed  line  of  railway  from  Eminence  to 
Bloomfield,  of  date  tbe  28th  day  of  July,  1879, 
said  parties  have  and  do  hereby  agree  upon  the 
following  changes  and  modifications  of  said  con- 
tract and  the  mortgage  therein  named,  to  take 
effect  when  and  as  soon  as  this  change  and 
modification  shall  have  been  duly  and  properly 
approved  by  a  majority  of  the  stockholders  of 
each  of  said  companies,  and  fully  executed  and 
recorded  in  tbe  proper  offices,  when,  to  all  in- 
tents and  purpr>8es.  tbe  said  contract  so 
amended  and  modified  shall  be  regarded  and 
taken  as  the  true  contract  and  agreement  be- 
tween tbe  parties  hereto. 

(1)  Whenever  said  second  party  shall  be  able 
to  dispose  of  said  mortga<re  l}onds  provided  for 
in  said  contract  and  mortgage,  amounting  at 
their  face  value  to  the  sum  of  $150,000  (one 
hundred  and  fifty  thousand  dollars),  and  said 
bonds  numbered  from  1  to  150,  inclusive,  tbe 
proceeds  in  money,  labor,  or  materials,  the 
same  may  be  done;  and  then  this  contract  as 
amended,  and  in  all  its  particulars,  becomes 
absolute,  and  tbe  construction  of  that  portion 
of  said  first  party's  line  of  railway  between 
Shelby  ville  and  Bloomfield  shall  be  commenced 
and  pushed  to  completion  as  rapidly  as  possible; 
and  a  failure  to  complete  said  road  so  as  to 
permit  the  safe  and  regular  passage  of  trains 
between  Shelby  ville  and  Bloomdeld  within 
two  years  from  tbe  commencement  of  tbe  work 
tbereon  shall,  at  (be  option  of  said  first  party, 
after  six  months'  notice  thereof,  operate  as  a 
forfeiture  of  said  lease;  but  no  disposition  of 
any  of  said  bonds  shall  be  made  until  not  less 
in  amount  than  $150,000  (one  hundred  and 
fifty  thousand  dollars)  of  the  face  value  thereof, 
numbered  as  aforesaid,  can  be  placed  for 
money  or  its  equivalent. 

(2)  riot  more  than  $250,000  (two  hundred 
and  fifty  thousand  dollars)  of  the  facevalue of 
said  bonds,  numbered  from  1  to  250,  inclusive, 
shall  be  used  or  dispo.<%ed  of  in  and  about  the 
construction  of  said  railroad  between  Shelby- 
ville  and  Bloomfield,  and  $100,000  (one  hun- 
dred thousand  dollars)  of  the  face  value  of  said 
bonds,  numbered  from  251  to  850,  both  inclu- 
sive, shall  be  set  apart  and  faithfully  preserved 
in  such  manner  as  the  board  of  directors  of  ths 
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first  and  secoDd  parties  may  agree,  for  the  ulti- 
mate coDStractioD  of  said  first  party's  road  be 
tween  EmineDce  and  Shelby  ville;  but  said  sec- 
ond party  shall  not  be  bound  to  be^in  the 
coDStruclion  or  operation  of  said  last  named 
portion  of  said  railroad  until,  in  the  judgment 
of  the  board  of  directors  of  the  said  second 
party,  the  operation  of  the  ssme  would  result 
in  sutticient  earnings  to  pay  operating  expenses 
and  interest  and  sinking  fund  on  the  amount 
required  to  complete  the  same;  and  the  mort- 
gage heretofore  made  to  Joshua  F.  Speed, 
trustee  therein,  is  hereby  so  modified  that  the 
said  250  bonds  to  be  used  in  constructing  said 
railroad  between  Shelbyville  and  Bloomfleld 
shall  constitute  no  lien  on  that  part  of  said 
company's  road  between  Eminence  and  Shelby- 
yille,  until  said  ICO  bonds  set  apart  for  its  cob- 
struction  shall  have  been  used  for  that  pur- 
pose, and  then  all  of  said  bonds  issued  shall  be 
a  joint  and  equal  lien  on  the  whole  property, 
as  set  out  in  the  original  mortgnge:  and  the 
said  Speed,  as  trustee,  is  made  a  third  party 
hereto,  and  shall  sign  this  contract  as  eyidence 
of  his  consent  to  the  modification  in  this  respect 
of  the  said  mortgage.  It  being  agreed  and  un- 
derstood that  at  this  date  none  of  the  said 
mortgRge  bonds  haye  been  sold  or  disposed  of, 
but  remain  in  the  hands  of  the  said  second 
party;  provided  that,  unless  the  second  party 
sball  complete  the  construction  of  so  much  of 
said  first  party's  road  as  lies  between  Shelby- 
yille  and  Eminence  within  fiye  years  from  the 
1st  of  September,  1880,  then  the  lease  of  said 
last-named  part  of  said  road  shall  determine 
and  terminate,  at  the  option  of  said  first  party, 
after  six  months'  notice;  and,  in  the  event  of 
such  termination  of  the  lease,  said  bonds,  num- 
bered from  251  to  850,  both  inclusiye,  as  afore- 
said, and  the  coupons  thereof,  sball  at  once  be 
canceled,  so  as  to  preyent  their  circulation,  or, 
if  the  board<«  of  the  parties  aforesaid  so  order 
it,  thev  shall  be  destroyed. 

(3)  before  any  of  said  bonds,  numbered  from 
1  to  250,  b  )th  inclusive,  shall  be  sold  or  dis- 
posed of,  each  shall  have  a  printed  or  litho- 
graphed indorsement  thereon,  to  the  effect  that 
none  of  them  or  their  coupons  have  any  lien 
upon  the  company's  property  or  franchise  or 
line  of  road  from  north  of  Shelbyville  until  the 
one  hundred  bonds  aforesaid  are  issued  or 
used,  and  that  portion  of  said  road  between 
Shelbyville  and  Eminence  shall  haye  been 
completed,  and  then  all  of  stiid  bonds  and  cou- 
pons shall  have  a  common'and  joint  lien  on  the 
whole  property. 

(4)  The  boards  of  directors  of  the  first  and 
second  parties  may  agree  to  the  use  of  second- 
hand rails  to  be  sufiicieut  for  the  safe  trans- 
mission of  trains,  and  to  be  removed  and  re- 
placed as  fast  as  they  become  unsafe.  The 
price  of  said  second  hand  rails  to  be  agreed 
upon  by  said  boards  before  bein?  used. 

(5)  In  all  respects  in  which  this  contract  is 
inconsistent  with  the  oripinal  contract  or  mort- 
gage, said  originals  areabropaied,  and  the  con- 
tract as  modified  and  amended  by  this  agree- 
ment shall  be  taken  as  the  true  existing  con- 
tract between  the  parties. 

In  testimony  whereof,  the  said  first  and 
second  parties,  acting  under  directions  of  their 
respective  stockholders,  have  each  caused  this 
contract  to  be  signed  with  their  corporate 
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names  and  seals  annexed  by  their  respective 
presidents,  and  countersigned  by  the  secre- 
taries, and  also  duly  signed  by  the  said  Joshua 
P.  Speed. 

Mortgage  of  C.  &  O.  R  Co. 

This  indenture,  made  and  entered  into  tbit 
the  2d  day  of  July,  in  the  year  of  our  Lord 
187P,  between  the  Northern  Division  of  the 
Cumberland  <&  Ohio  Railroad  Company,  a  cor- 
poration duly  organized  under  the  laws  of  the 
state  of  Kentucky,  party  of  the  fiist  part,  and 
Joshua  F.  Speed,  as  trustee,  party  of  the  sec- 
ond part,  witnesseth:  That  for  and  in  con- 
sideration of  (1  cash  in  band  paid  by  the 
party  of  the  second  part  to  the  party  of  the 
first  part;and  whereas,  it  is  proyided  in  the 
charter  of  said  party  of  the  first  part  that  it 
might  issue  mortgage  bonds  to  complete  its 
road,  to  the  extent  of  $15,000  per  mile,  upon 
all  its  property,  rights,  and  franchises;  and 
whereas,  the  stockholders  and  board  of  direct- 
ors of  said  first  party  have  determined  to  issue 
such  mortgage  bonds  to  the  extent  of  $350,000. 
bearing  interest  at  the  rate  of  7  per  cent  per 
annum,  interest  payable  half-yearly,  and  bonds 
being  of  even  date  with  the  said  mortgage,  and 
to  be  paid  at  the  end  of  twenty  years  from  their 
dates,  and  haye  determined  that  such  mor? ^age 
shall  be  executed  and  bonds  issued  by  minutes 
duly  entered  upon  their  record  books,  and  have 
directed  the  preparation  of  said  bonds,  and  the 
same  have  been  prepared,  a^crregating  the  said 
sum  of  $850,000,  and  divided  into  bonds  of 
the  denomination  of  $1,000  each,  making  350 
bonds,  numbered  from  1  to  850,  both  inclu- 
sive, and  lettered  A;  all  of  said  l)onds  have  in- 
terest coupons  annexed  thereto,  to  fall  due  on 
the  1st  day  of  June  and  December  of  each  year, 
interest  and  principal  payable  in  the  oiiy  of 
Netv  York;  and  the  said  bonds  haye  been  duly 
executed,  and  are  now  about  to  be  deliyered, 
for  the  purpose  of  being  sold,  in  order  to  com- 
plete their  line  of  railway  as  specified  in  the 
lease  this  day  made,  from  said  Northern  Divi- 
sion of  the  Cumberland  &  Ohio  Railroad  Com- 
pany to  the  Louisville,  Cincinnati,  A  Lexing- 
ton Railway  Company: 

Now.  therefore,  for  the  equal  security  of 
each  of  said  bonds  at  maturity,  and  the  pay- 
ment thereon  of  interest  as  the  same  matures, 
the  said  first  party  has  this  day  bargained  and 
sold,  and  does  hereby  bargain,  sell,  and  convey, 
unto  the  said  party  of  the  second  part,  all  the 
property,  riphts.  and  franchises  of  the  said 
Norlhern  Division  of  the  Cumberland  &  Ohio 
Railroad  Company,  including  all  the  right, 
title,  and  interest  of  said  company,  free  from 
all  liens,  mortgages,  or  claims  of  any  kind,  and 
in  and  to  its  line  of  railroad,  from  its  point  of 
intersection  with  the  line  of  road  of  said  Louis- 
ville, Cincinnati,  &  Lexington  Railway  Com- 
pany, in  the  town  of  Eminence,  and  the  coun- 
ty of  Henry,  and  slate  of  Kentucky,  through 
the  counties  of  Henry,  Shelby,  and  Spencer, 
and  to  Bloomfield,  in  Nelson  county,  Ken- 
tucky, together  with  all  its  improvements  and 
appurtenances,  right  of  way,  lands  adjacent 
thereto,  machinery,  tools,  implements,  flxiures, 
furniture,  and  materials,  and  sullies  of  every 
description,  so  as  to  vest  in  the  said  party  of 
the  second  part  all  the  right,  title,  and  interest 
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of  the  said  Northern  DivlsioD  of  the  Cumber- 
land &  Ohio  Railroad  Company  In  and  to  all 
the  property  owned  bj  it,  or  in  which  it  has 
any  interest  at  the  date  of  the  execution  of  this 
instrument,  or  hereafter  to  he  acquired  by  the 
said  first  party.  To  haTe  and  to  hold  the  same 
to  the  said  party  of  the  second  part,  his  suc- 
cessors and  assigns,  forever.  It  is  expressly  to 
be  understood,  and  is  hereby  declared  to  be  the 
true  intent  and  meaning  of  these  presents,  that 
the  said  second  party  shall  haye  and  hold  the 
premises  hereby  granted  or  covenanted  so  to 
be,  as  trustee,  for  the  joint  and  equal  benefit 
and  security  of  all  such  persons  as  may  here- 
after become  the  legal  holders  of  any  of  the 
bonds  aforesaid,  and  for  the  security  of  the 
principal  and  interest  of  each  of  said  bonds, 
-without  regard  to  the  time  at  which  the  said 
holders  may  become  possessed  thereof;  pro- 
vided, always,  that  the  said  first  party,  its  les- 
sees or  assigns,  shall  have  and  retain  exclusive 
possession,  control,  and  maoagement  of  said 
premises  until  default  made  as  hereinafter 
provided,  and  possession  taken  in  consequence 
thereof,  and  may,  with  the  approval  and  con- 
currence of  said  second  party,  sell  or  lease  and 
make  conveyance  of  any  portion  of  said  prem- 
ises which  may  be  tound  unnecessary  to  the 
workings  of  said  road,  the  proceeds  of  such  sale 
being  reinvested  in  other  real  estate,  subject  to 
the  same  trust,  or  in  liquidation  of  so  much  of 
the  boDds  issued  hereunder;  such  reinvestment 
being  made  also  with  the  approbation  of  said 
second  party  but  without  the  purchaser  being 
required  to  look  to  the  reinvestment:  and  pro- 
vided, further,  that  if  said  party  shall  well  and 
truly  pay  the  several  instalments  of  interest  on 
said  bonds,  and  each  of  them,  as  the  same  shall 
become  due,  then  this  indenture  shall  become 
void  and  of  no  further  effect. 

In  the  event  of  the  failure  of  said  first  party 
to  pay  any  part  of  any  iostalment  of  said  in- 
terest for  more  than  sixty  days  after  the  same 
shall  have  become  due  and  been  demanded  at 
the  place  where  the  said  interest  shall  be  prop- 
erly payable,  or  in  tbe  event  of  its  failure  to 
pay  any  portion  of  said  principal  for  more  than 
ninety  days  after  the  same  shall  have  become 
due  and  payable,  and  been  demanded  at  the 
place  where  same  shall  be  payable,  then  and  in 
either  event,  it  shall  and  may  be  lawful  for  the 
said  second  party,  and  his  successors  in  the 
trust  hereby  created,  upon  request  thereto 
made  in  writing  by  any  person  holding  any  of 
said  bonds,  in  the  payment  of  principal  or  in- 
terest of  which  default  shall  have  been  made 
as  aforesaid,  to  enter  upon  and  take  possession 
of  the  railroad,  property,  and  franchises  hereby 
granted  or  covenanted  so  to  be.  and  to  bold, 
use.  operate,  and  manage  the  same  for  tbe 
joint  and  equal  benefit  of  all  the  holders  of  said 
bonds.  And  upon  such  default,  and  request 
made  and  possession  taken,  the  profits  ansin*; 
from  the  operation  and  use  of  the  premises 
shall  be  appropriated  by  the  party  of  the  sec- 
ond part  as  follows,  to  wit:  (1)  To  the  pay- 
ment of  the  expenses  of  the  trust,  including  a 
fair  and  reasonable  compensation  to  the  trustee 
for  his  services.  (2)  It  there  be  any  surplus 
remaining,  then  to  the  payment  of  the  interest 
in  arrears  on  said  bonds.  (3)  If  there  be  still  a 
surplus,  then  to  the  payment  of  the  accruing 
interest  on  said  bonds  as  it  falls  due,  and  to  the 

8^  U  R.  A. 


payment  of  the  principal  of  said  bonds  as  it 
shall  fall  due.  But  in  tbe  event  that,  after 
such  default  and  request  made  and  possession 
taken,  it  shall  become  necessary  or  desirable  to 
sell  the  premises  in  order  lo  the  more  prompt 
payment  of  the  interest  and  principal  of  said 
bonds,  then  it  shall  and  may  be  lawful  for  said 
second  party  (upon  request  made  in  writing  by 
persons  legally  holding  said  bonds  to  the  ex- 
tent of  a  majority  of  the  bonds  outstanding) 
to  sell  the  said  premises  to  the  highest  bidder, 
upon  such  terms  as,  not  being  incon.sistent  with 
this  indenture,  or  the  tenor  or  effect  thereof, 
may  be  determined  on  by  said  second  party 
and  the  person  or  pennons  holding  said  bonds. 
Said  sale  may  be  made  for  tbe  whole  amount 
of  the  principal  and  interest  then  accrued  upon 
the  whole  issue  of  said  bonds  outstanding,  treat- 
ing the  principal  as  become  due  by  reason  of 
the  default  in  the  payment  of  interest.  And 
the  whole  purchase  money  may  be  required  v^ 
be  paid  by  the  purchaser  in  the  payments  not 
less  favorable  to  him  than  one  third  in  cash, 
and  the  remainder  in  one  and  two  years  from 
day  of  sale,  with  interest  from  said  day ;  or  the 
purchaser  may  be  required  only  to  pay  in  like 
brief  periods  the  interest  then  accrued  and  in 
arrears,  and  to  secure  the  payment  of  the  prin- 
cipal and  accruing  interest  as  they  shall  be- 
come due.  Bui  in  any  sale  which  may  be  made 
a  lien  shall  be  retained  on  the  premises  to  se- 
cure the  unpaid  purchase  money,  and  there 
shall  likewise  be  reserved  a  power  of  resale 
in  case  of  default  in  the  payment  of  tbe 
purchase  money.  Said  sale  shall  be  made  in 
the  city  of  Louisville,  and  notice  of  the 
time,  place,  and  terms  of  sale  shall  first 
have  been  given  by  public  advertisement 
for  at  least  four  months  in  one  or  more 
newspapers  published  in  each  of  the  cities  of 
Louisville,  Lexington.  Cincinnati,  and  New 
York.  Tbe  money  arising  from  any  such  sale 
shall  be  applied  (1)  to  the  payment  of  any  in- 
terest which  may  be  in  arrears  upon  said  bonds, 
and  the  expenses  of  executing  tbe  trust,  includ- 
ing herein  a  fair  and  reasonable  compensation 
to  the  trustee  for  his  services;  (2)  to  pay  the 
principal  of  said  bonds,  or,  if  there  be  not  suf- 
ficient to  pay  them  in  full,  then  to  their  pay- 
ment pro  rata.  And,  on  such  sal<t  being  made, 
it  shall  and  may  be  lawful  for  said  second 
party,  by  tbe  execution  of  all  needful  and 
proper  instruments  of  conveyance,  to  vest  in 
tbe  purchaser  tbe  full  and  perfect  title  to  the 
premises,  subject  only  to  the  lien  and  power  of 
resale  aforementioned.  And  said  first  party 
does  hereby  covenant  to  and  with  said  second 
party,  his  succes-sors  and  assigns,  that  it  will,  on 
reasonable  request  thereto,  inake,  do,  and  exe- 
cute such  other  and  further  deeds  of  conveyance 
and  assurance  of  the  premises,  and  particularly 
of  the  property,  rights,  and  franchises  here- 
after to  l.»e  acquired  by  them,  as  to  the  said 
second  party,  his  successors  and  assigns,  shall 
seems  necessary  and  proper  fully  to  effectuate 
tbe  true  meaning  and  Intent  of  this  indenture. 
And  it  does  further  covenant  to  and  with  tbe 
said  second  party,  his  successors,  etc.,  that  it 
will  annually,  commencing  not  later  than  the 
1st  day  of  January.  1883,  appropriate  from 
the  earnings  of  said  road  a  sum  not  less  than 
$5,000,  which  sum  shall  be  annually  expended 
in  the  purchase  and  redemption  of  said  bonds, 
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or  in  the  purchase  of  other  interest-bearing 
securities  approved  by  said  second  party,  so  as 
to  form  a  sinking  fund  for  the  payment  of  the 
principal  of  said  bonds  when  it  shall  become 
due. 

It  is  further  agreed  and  understood  that  said 
first  party,  or  its  lessee  or  assigns,  shall  have 
the  option,  at  any  time  after  the  1st  of  January, 
1883,  to  redeem  and  take  up  said  bonds,  or  any 
of  them,  by  paying  par  iand  accrued  interest  to 
date  of  notice  of  redemption  therefor.  If  elec- 
tion is  made  so  to  redeem,  notice  thereof  shall 
be  sufficient  if  given  by  advertisement  in  some 
daily  newspaper  published  in  the  city  of  Louis- 
ville for  thirty  days;  and,  after  the  expiration 
of  said  thirty  days  the  bonds  called  for  and 
the  sums  due  as  interest  shall  cease  to  bear  in- 
terest. But  said  bonds  shall  be  called  for  in 
the  order-of  their  numbers,  beginning  at  num- 
ber 1,  and  following  in  numerical  order.  In 
order  to  the  identification  of  the  bonds  whose 
payment  it  is  intended  hereby  to  secure,  it  is 
now  declared  that  they  shall  each  be  sealed 
with  the  corporate  seal  of  said  first  party,  at- 
tested by  the  signature  of  the  president,  and 
countersigned  by  its  secretary,  and  each  cer- 
tified on  its  face  by  tbe  second  party  or  his  suc- 
cessor to  be  one  of  the  issue  intended  to  be 
protected. 

And  it  is  further  agreed  by  and  between  the 
parties  to  this  indenture  that  in  tbe  event  of 
the  death,  resignation,  or  failure  or  refusal  to 
act  of  the  said  second  party,  trustee,  as  afore 
said,  then  it  shall  and  may  be  lawful  for  tbe 
Shelby  circuit  court,  upon  the  application  of 
the  parties  holding  said  bonds  to  the  amount 
of  $70,0C0  or  more,  to  appoint  a  trustee  or 
trustees  in  lieu  and  stead  of  said  second  party; 
and  the  trustee  or  trustees  so  appointed  shall 
thereupon  succeed  to  and  be  vested  with  all 
rights,  powers,  and  privileges  which  are  by 
this  indenture  conferred  upon  said  second 
party,  or  intended  so  to  be. 

In  testimony  of  all  which,  the  said  partv  of 
the  first  part,  by  its  president  and  board  of 
directors,  and  in  pursuance  to  action  of  its 
stockholders  duly  had,  has  caused  these  pres- 
ents to  be  sealed  with  its  corporate  seal,  and 
signed  with  its  corporate  name,  and  counter- 
signed by  its  secretary,  this  2d  day  of  July, 
1879. 

Mortgage  of  Earnings  of  L.,  C.  &  L.  R  Co. 

This  indenture  of  mortgage,  made  and  en- 
tered into  bv  and  between  the  Louisville,  Cin- 
cinnati, &  Lexington  Hallway  Company,  h 
railway  corporation  under  the  laws  of  tbe  state 
of  Kentucky,  party  of  tbe  first  part,  and  Joshua 
F.  Speed,  as  trustee,  party  of  the  second  part, 
witnesseth:  That  whereas,  by  authority  of  an 
act  of  the  general  assembly  of  tbe  common- 
wealth of  Kentucky,  approved  the  18th  day  of 
March,  A.  D.,  1878,  the  party  of  the  first  part 
has  entered  into  a  contract  with  the  Northern 
Division  of  the  Cumberland  &  Ohio  Itailroad 
Company  for  the  lease,  construction,  and  op- 
eration of  the  latter  company's  line  of  road 
from  Eminence,  in  Henry  county,  Kentucky, 
though  a  part  of  said  county  and  the  counties 
of  Shelby,  Spencer,  and  into  Nelson  county, 
as  far  as  Bloomfield,  all  in  the  state  of  Ken- 
tucky, said  lease  to  continue  for  thirty  years 
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upon  the  terms  therein  set  out,  in  whkb  it  la 
stipulated  by  and  on  behalf  of  said  first  party 
herein  that  if  the  net  earnings  of  said  leased 
premises  do  not  prove  sufficient  to  pay  tbe  in- 
terest, and  to  provide  for  the  sinking  fund  of 
850  bonds  of  $1,000  each,  bearing  interest  at 
the  rate  of  7  per  cent  per  annum,  payable  half- 
yearly,  on  the  1st  days  of  June  and  December, 
and  having  twenty  years  to  run  from  tbe  2d 
day  of  July,  a.  d.,  1879,  to  be  isf^ued  by  said 
Northern  Division  of  the  Cumberland  &  Ohio 
Railroad  Company,  and  if  all  other  sources  of 
raising  money  of  said  Northern  Division  of  the 
Cumberland  &  Ohio  Railroad  Company  fail  to 
provide  for  said  interest  and  sinking  fund,  then 
said  first  party  herein  should  supply  the  defl- 
cien cy  so  far  as  the  same  may  be  done  by  ap- 
propriating the  net  earnings,  or  so  much  thereof 
as  may  be  needed,  on  its  own  lines  which  ma^ 
accrue  to  it  by  reason  of  business  coming  to  it 
from  or  over  the  said  lines  of  the  said  Northern 
Division  of  the  Cumberland  &  Ohio  Railroad 
Company;  and  whereas,  said  contractor  lease 
has  been  fully  consummated  by  action  of  the 
stockholders  of  the  first  party  herein,  and  it  is 
now  desired  to  carry  into  effect  the  said  stipu- 
lations as  to  said  net  earnings:  Now  in  con- 
sideration of  fl  cash  in  hand  paid  by  said 
second  party  to  said  first  party,  and  the  prem- 
ises, the  said  first  party  has  this  day,  and  does 
hereby,  mortgage  and  put  in  lien  all  net  earn- 
ings which  may  accrue  to  it  by  reason  of  busi- 
ness comii)^  to  it  from  or  over  said  lines  of  the 
Northern  Division  of  the  Cumberland  &  Ohio 
Railroad  Company,to  tbe  said  Joshua  F.  Speed, 
as  trustee,  aforesaid  (who  is  the  trustee  in  the 
mortgage  made  bv  said  Northern  Division  of 
the  Cumberland  &  Ohio  Railroad  Company  to 
secure  said  350  bonds  of  $1,000  each),  condi- 
tioned that,  if  tbe  net  earnings  of  said  leased 
premises  do  not  prove  sufficient  to  pay  the  in- 
terest and  provide  for  the  sinking  fund  of  said 
mortgage  bonds,  then  said  first  party,  if  all 
other  sources  of  raising  money  of  said*^  North- 
ern Division  of  the  Cumberlaad  &  Ohio  Rail- 
road Company  prove  insufficient,  will  supply 
the  deficiency,  so  far  as  it  may  be  done,  by  ap- 
propriating and  paying  over  promptly  tbe  net 
earnings,  or  so  much  thereof  as  may  be  needed 
on  its  own  lines,  which  may  accrue  by  reason 
of  business  coming  to  it  from  or  over  said 
Northern  Division  of  the  Cumberland  &  Ohio 
Railroad  Company's  lines,  for  the  purpose  of 
discharging  said  interest  and  sinking  fund  as 
they  severally  fall  due. 

•'In  testimony  whereof,  the  said  first  party, 
acting  under  the  authority  and  approval  of  its 
stockholders,  duly  assembled  in  stockholder's 
meeting  on  tbe  28th  day  of  July,  1879,  has 
caused  these  presents  to  be  signed  in  duplicate 
in  its  corporate  name  by  its  president,  and  coun- 
terRigned  by  tbe  secretary,  and  its  corporate 
seal  hereto  affixed,  this  28ih  day  of  July,  a.  d. 
1879. 

It  will  further  be  seen  that  an'order  to  better 
secure  the  holders  of  the  bonds  stipulated  for 
in  said  lease,  the  Louisville,  Cincinnati,  &  Lex- 
ington Railway  Company  executed  a  mortgage 
upon  its  net  e'arnini^s  derived  from  business 
coming  to  it  from  ibe  lines  of  the  said  Cum- 
berland &  Ohio  Railroad  Company.  It  further 
appears  that  the  trustee  for  the  bondholder! 
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and  the  other  contracting  parties  all  united 
in  the  modified  agreement,  which,  together 
with  said  mortgage,  constitute  one  entire  con- 
tract and  agreement.  Afterwards  the  ap- 
pellee the  Louisville  &  Nashville  Railroad 
Company  purchased  the  entire  property, 
rights,  and  franchises  of  the  Louisville,  Cin- 
cinnati. &  Lexington  Railway  Company. 
iDcluding  the  lease  from  the  Cumberland  '& 
Ohio  Ranroad  Company  of  its  line  of  railroad 
from  Shelbyville  to  Bloomfield;  and  it  is 
claimed  that  the  said  Louisville  &  Nashville 
Railroad  Company  assumed  and  became  bound 
to  perform  all  the  duties  and  incur  all  the  ob- 
liffations  undertaken  by  the  said  Louisville, 
Cincinnati,  &  Lexinston  Railway  Company. 
It  appears  that  said  Louisville  and  Nashville 
Railroad  Company  took  possession  of  said  rail- 
road from  Shelbyville  to  Bloomfield,  and  en 
tered  upon  the  execution  of  the  contract  afore- 
said, and  up  to. the  filinff  of  the  petition  herein 
had  been  operatiDg  said  road  from  Shelby- 
ville to  Bloomfield,  but  had  given  notice 
of  its  intention  to  abandon  the  operation  of 
said  road;  and  thereupon  the  said  Cumberland 
A  Ohio  Railroad  Com  pan  v  and  appellant 
Schmidt, trustee  for  the  bondholders,  instituted 
this  action  for  the  purpose  aforesaid.  It  will 
be  further  seen  from  the  contract  aforesaid 
that  the  lessee  was  empowered  to  sell  $250,000 
of  bonds  of  the  Cumberland  &  Ohio  Railroad 
Company  for  the  purpose  of  raisini?  funds  for 
building  the  road;  and  various  other  stipula- 
tions as  to  the  operation  of  said  road,  including 
the  net  earDings  thereof,  were  to  be  applied  to 
the  payment  of  the  interest  and  principal  of 
said  bonds,  and,  in  the  event  that  the  earnings 
should  not  be  sufficient,  that  the  net  earnhif^s 
on  its  own  lines  which  may  accrue  to  it  by 
reason  of  business  comiog  to  it  from  or  over 
the  said  lines  of  the  said  Northern  Division  of 
the  Cumberland  &  Ohio  Railroad  Company 
should  also  be  applied  to  the  payment  of  the 
bonds  aforesaid.  It  was  also  provided  that  the 
lessee  should  furnish  various  sums  of  money, 
which,  if  not  repaid  bv  the  earnings  of  the 
Cumberland  &  Ohio  Railroad  Company,  should 
be  a  debt  in  favor  of  said  lessee  against  the 
lessor;  and  it  appears  that  the  lessor,  by 
reason  of  the  failure  of  the  road  to  meet 
the  demands  and  expenses  aforesaid,  had 
become  largely  indebted  to  the  lessee,  for 
which  a  personal  Judgment  has  been  obtained 
against  the  lessor  in  Mhalf  of  the  appellee  the 
Ix>uisville  &  Nashville  Railroad  herein,  and 
same  returned,  "No  property  found."  It  will 
be  seen  that,  by  the  terms  of  the  lease,  the 
lessee  was  to  operate  said  road  from  Shelby- 
ville to  Bloomfield  for  the  term  of  thirty  years. 
It  ia  alleged  in  the  petition  that  great  and  irre- 
parable damage  will  be  sustained  by  appel- 
lant if  appellee  should  cease  to  operate  the  road 
in  question,  and  it  is  made  to  appear  thnt  no 
adequate  remedy,  except  a  mandatory  injunc 
tion,  can  be  obtained  by  appellant.  It'is  further 
claimed  in  tbe  petition  that  the  earnini^sof  the 
Louisville,  Cincinnati,  &  Lexington  Railway 
derived  from  business  coming  to  it  over  tbe 
Cumberland  &  Ohio  Railroad  have  always 
been  large,  and  there  is  now  in  the  Louisville 
law  and  equity  court  a  suit,  appealed  to  this 
court,  broujtht  to  enforce  the  claim  of  said 
trustee  and  said  bondholders. 

88  L.  R.  A. 


The  answer  of  appellee  admits  that  ft  pur- 
chased from  the  Louisville,  Cincinnati,  «& 
Lexington  Railway  Company  all  its  property 
rights  which  that  companv  had  the  right  to 
convey  or  assign,  except  the  franchise  to  exist 
as  a  corporation,  and  that  the  Louisville,  Cin- 
cinnati, &  Lexington  Railway  Compaqy  under- 
took to  assign  and  transfer  to  tbe  appellee  the 
lease  from  tbe  Northern  Division  of  the  Cum- 
berland &  Ohio  Railroad  Company,  referred  to 
in  the  petition,  but  that  said  lease,  by  its  ex- 
press terms,  provided  that  it  shall  not  be  as- 
signed without  the  consent  of  the  lessor,  and 
tbe  consent  of  the  Northern  Division  of  the 
Cumberland  &  Ohio  Railroad  Company  was 
asked,  and  refused  by  said  company,  and  said 
company  has  never  given  its  consent  to  the  as- 
signment of  said  lease.  But  the  answer  admits 
that  the  appellee  took  possession  of  said  leased 
property,  and  has  operated  same  ever  since, 
but  claims  that  it  ha^  done  so  as  tenant  at  suf- 
ferance, and  not  by  virtue  of  the  assignment  of 
the  lease.  It  denies  that  it  has  made  any  net 
earnings  on  the  line  of  the  Northern  Divisii^n 
of  the  Cumberland  &  Ohio  Railroad,  or  ap- 
propriated same  to  its  own  use,  or  that  there 
ever  have  been  any  net  earnings,  but  alleges 
that  the  necessary  cost  of  operation  has  ex- 
ceeded the  receipts  in  the  sum  of  $199,411.70. 
It  is  Hdmitted  that  the  appellant  instituted  suit 
against  the  Northern  Division  of  the  Cumber- 
land d;Ohio  Railroad  Company,  and  recovered 
judgment  against  it  for  $419,808.85,  and  that 
said  company  was  justly  indebted  to  appellee 
under  the  lease  referred  to,  but  which  it  failed 
and  refused  to  pay.  The  answer  also  shows 
that  the  execution  for  said  sum  was  returned 
"No  property  found,"  and  judgment  was  ren- 
dered for  the  sale  of  the  leased  road  subject  to 
the  prior  mortgage  of  the  bondholders,  but  that 
no  one  would  bid  anything  for  the  road  subject 
to  the  lien  of  the  bondholders;  hence  no  sale  was 
made.  It  is  also  alleged  that  the  court  refused 
to  give  a  judgment  for  sums  which  the  appel- 
lee had  lost  in  the  necessary  open^ion  of  said 
road,  but  confined  its  recovery  to  the  amount 
that  bad  l)een  necessarily  paid  out  by  the  Louis- 
ville, Cincinnati.  &  Lexington  Railway  Com- 
panv in  completing  the  construction  of  the 
road,  and  paying  interest  on  the  mortgage 
bonds.  It  is  also  denied  that  appellee  com- 
pleted tbe  construction  of  the  Northern  Divi- 
sion of  the  Cumberland  <fe  Ohio  Railroad,  but 
is  claimed  that  it  was  so  completed  .by  tbe 
Louisville,  Cincinnati,  &  Lexington  Railway 
Company  before  the  assignment  of  tbe  lease  to 
tbe  appellee.  It  also  denies  that  appellant  will 
suffer  great  or  irreparable  damages  on  account 
of  appellee's  ceasing  to  operate  tbe  road  on 
December  81,  1895.  It  is  admitted  that  the 
charter  of  the  Cumberland  &  Ohio  Railroad 
Company  enjoins  upon  it  the  duty  to  operate 
its  road,  and  appellee  is  entirely  willing  that 
said  Northern  Division  of  tbe  Cumberland  & 
Ohio  Railroad  Company  shall  discharge  the 
duty  imposed  upon  it  by  its  charter,  but  denies 
that  any  such  duty  is  imposed  upon  this  appel- 
lee under  said  lease,  and  insists  that  no  duty 
rests  upon  the  lessee,  except  such  as  grows  out 
of  the  lease  itself,  and  is  to  tbe  lessor.  It  is 
also  claimed  that,  even  if  appellee  was  origi- 
nally bound  by  the  covenant  of  said  lease,  it 
would  be  harsh  and  inequitable  to  compel  it  to 

52 


818 


Ebhtuckt  Coubt  or  Afpealb. 


Jon, 


perfonn  iti  oneroot  duties  while  said  Cumber- 
land &Obio Railroad  Company  lacontiDuaily  in 
default  in  its  covenant  to  repay  to  this  appellee 
large  sums  of  money.  It  also  char^res  that  the 
Cumberland  &  Ohio  Railroad  Company  is  in- 
solvent. Appellee  also  denies  that  it  owes  any 
duty  to  the  public  or  the  bondholders  repre- 
sented by  appellant  to  operate  said  road;  claims 
that,  if  it  owes  any  duty  at  all,  it  is  only  to  the 
Northern  Division  of  the  Cumberland  &.Ohio 
Railroad  Company;  and,  if  it  ever  owed  any 
duty  to  said  company  under  said  lease;  it  has 
been  absolved  therefrom  by  the  default  of  the 
lessor,  as  aforesaid.  It  is  claimed  that  appellee 
owes  no  duty  to  the  bondholders,  unless  it  is 
bound  by  the  lease,  and  only  so  long  as  it  is 
bound  under  and  by  the  terms  of  said  lease 
to  operate  said  road;  that  whatever  duty  the 
Louisville,  Cincinnati,  &  Lexington  Railway 
Company  undertook  to  perform  to  the  bond- 
holders was  by  reason  oi  and  growing  out  of 
the  contract  of  lease  with  the  Cumberland  & 
Ohio  Railroad  Company;  and  it  only  bound  it- 
self during  the  term  of  said  lease  to  account 
for  the  net  earnings  arising  from  the  operation 
of  said  leased  line,  and  to  use  the  same  as  pro- 
Tided  in  the  lease  ao  far  as  it  might  be  done 
towards  the  payment  of  the  interest  and  the 
aggregation  of  a  sinking  fund  for  the  retire- 
ment of  said  bonds,  ana  it  was  only  during 
the  term  of  the  lease,  or  that  the  lease  should 
be  in  existence,  and  the  said  appellee  operated 
said  road  under  the  lease,  that  it  agreed  to 
meet,  so  far  as  might  be  done  from  the  profits 
on  its  oi^n  line  on  business  coming  to  it  from 
or  over  the  Northern  Division  of  the  Cumber- 
land &  Ohio  Railroad,  the  interest  on  the 
bonds  aforesaid.  It  is  claimed  by  the  terms 
of  the  lease  that  the  lessee  was  given  the  right 
to  terminate  the  lease,  and  the  duty  of  the 
lessee  thereunder,  and  the  rights  of  the  lessor 
thereunder,  by  the  sale  of  the  franchise  of  the 
said  Cumberland  &  Ohio  Railroad  Com  pan  v, 
sublect  alone  to  thft  mortgage  of  $250,000 
restinff  up^n  said  property  and  franchise;  and, 
appellee  havinir  a  right  to  so  terminate  said 
lease  and  the  duties  of  said  lessee  thereunder 
by  sale,  it  also  had  the  right  of  exhausting  all 
means  to  compel  performance  by  the  Northern 
Division  of  the  Cumberland  &  Ohio  Railroad 
Company  of  its  covenant  to  abandon  said 
leased  premises  after  eight  years  without  sale: 
that  appellee  in  good  faith  endeavored,  through 
means  of  court,  to  sell  the  same;  and,  after 
failing  to  sell  the  same,  appellee  claims  it  has 
a  right  to  abandon  the  lease,  and  all  riehts  and 
duties  thereunder,  and  submits  to  the  court 
that,  under  all  the  circumstances,  it  would  be 
inequitable,  at  the  instance  of  the  Northern 
Division  of  the  Cumberland  &  Ohio  Railroad 
Company  or  the  bondholders,  to  compel  it  to 
continue  the  operation  of  said  road  at  great 
loss  to  itself,  when  it  is  not  within  the  power 
of  the  court  to  compel  the  Northern  Division 
of  the  Cumberland  &  Ohio  Railroad  Company 
to  perform  its  material  covenants  under  the 
lease. 

The  defendant  the  Louisville,  Cincinnati,  A 
Lexington  Railway  Company,  by  its  answer, 
shows  that  on  the  first  day  of  November,  1881. 
it,  by  deed,  sold  and  conveyed  to  its  codefend 
ant,  the  Louisville  &  Nashville  Railroad  Com 
pany,  all  its  property,  rights,  and  franchises, 
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except  the  franchise  to  exist  aa  a  corporatifn; 
that  since  that  day  it  has  had  no  property, 
money,  or  credit,  and.  as  a  reaalt,  is  unaUe  to 
operate  the  Northern  Division  of  the  Cumber- 
land &  Ohio  Railroad,  or  do  anything  t)tt 
which  requires  money  or  credit  It  also  lua 
no  power  to  comply  with  the  order  of  this 
court,  even  if  it  should  be  mad«,  to  operate 
said  road. 

The  replies  of  appellant  may  be  pposidered 
a  traverse  of  the  affirmative  allegations  of  the 
answer,  and'  th(B  affirmative  -  allegattioos  of  the 
replies  are  controverted  of  reooiti.  A  tempo- 
rary injunction  was  granted  by  the  Sbeibj 
circuit  court,  and  upon  motion  to  modify  or 
dissolve  the  iniunction  thereto  before  Jadge 
Hazel rigg,  of  this  court,  the  appellant  wss  re- 

?[uired  to  sive  an  additional  bond,  and,  havio^ 
ailed  to  do  so,  the  injunction  was  dissolved. 
Upon  final  hearing,  the  circuit  court dismiswd 
the  petition,  and  A dolph  Schmidt,  individually 
and  as  trustee  for  the  bondholders  of  the 
Northern  Division  of  the  Cumberland  A  Ohio 
Railroad  Company,  has  appealed. 

It  is  contended  by  the  appellee  that  the  con- 
tract as  claimed  is  too  indefinite  to  be  specifi- 
cally enforced  by  a  court  of  equity,  and.  eveo 
if  the  contract  was  more  definite  and  ceriaiD, 
yet  equity  will  not  undertake  to  specifically 
enforce  performance  of  a  cootract  calliog  for 
continuous  service  requiring  skill  and  judg- 
ment, and  calling  for  continuous  supervisioD 
upon  the  part  of  the  court.  It  Is  also  coo- 
tended  that  the  lessor  in  this  case  being  io  d^ 
fault,  and  having  failed  to  comply  with  iti 
obligation,  the  contract  should  not  be  enforced. 
It  is  also  contended  that  this  contract  should 
not  be  specifically  enforced  becauae  of  hsnh 
results  that  would  follow  its  enforcement.  It 
is  further  claimed  that  the  appellee  the  Louii- 
ville  &  Nashville  Railroad  Company  never  be- 
came bound  to  operate  the  road  in  question  for 
the  term  of  thirty  years.  It  is  contended  for 
appellant  that  appellee  the  Ix>uisviUe  &  Nsah- 
ville  Railroad  Company  became  bound  to  per- 
form the  covenant  of  the  Looiaville,  Ciodo- 
nati.  &  Lexington  Railway  Company;  secondly, 
the  only  way  in  which  the  rights  of  the 
bondholders  under  the  contract  can  be  pro- 
tected is  through  the  operation  and  msinte- 
nance  of  the  Louisville,  Cincinnati,  ft  Lexisg- 
ton  Railway  and  the  Cumberland  ft  Ohio  RsiJ- 
road;  thirdly,  this  is  a  case  of  specific  peifona- 
anoe. 

It  seems  to  us  that  the  appellee,  having  pm^ 
chased  all  the  property  and  righta  of  the  Loa- 
isville,  Cincinnati,  ft  Lexington  Railway  Com- 
pany, including  the  lease  in  question,  and  har* 
mg  taken  charge  of  the  road  in  queation,  sod 
operated  the  same  for  a  lone  time,  and  having 
efected  to  sue  and  recover  the  sums  doe  to  the 
'Louisville.- Cincinnati,^  ft.. Lexlii«t4Mi  Railw^ 
Company  from  the  Cumberland  ft  Ohio  Rsii' 
road  Company,  conclusively  emabliafaes  the 
fact  that  it  assumed  whatever  obligatiooi  the 
Louisville,  Cincinnati,  ft  Ijezington  Railwty 
Company  were  under  by  virtue  of  the  lesse 
aforesaid;  and  it  further  seema  clear  that  the 
appellee  tl\e  Louisville  ft  Naahville  Railrosd 
Company  operated  the  road  under  and  by  vir- 
tue of  said  lease,  and  not  aa  tenant  by  suffer- 
ance, and  thus  assumed  all  theobtinUonsthea 
resting  upon  the  lessee.     WigginM  Ihrrp  O.  ^« 
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Ohio  <ft  M.  R.  Oo.  142  U.  8.  408, 85  L.  ed.  1059. 
The  leasee  aDd  mortiragea  hereinbefore  referred 
to  were  for  the  benefit,  not  oolj  of  the  lessor 
aod  lessee,  but  also  for  the  benefit  of  the  bond- 
holders of  the  lessor  company;  and,  this  beinff 
true,  it  follows  that  the  trustee  for  the  bond 
holders  has  a  right  to  maintain  an  aciion  for 
the  enforcement  of  the  contract  for  the  benefit 
of  the  bondholders.  It  is  true  that  the  lessor 
has  not  paid  sums  of  money  falling  due  under 
the  lease  to  the  appellee,  but  it  by  no  means 
follows  Chat  surh  failure  authorizes  the  lessee 
to  abandon  the  contract,  and  cease  to  operate 
the  road  in  question.  It  will  be  seen  from  the 
lease  that  certain  acts  or  omissions  to  act 
should  be  held  to  terminate  the  lease,  but  the 
failure  to  pay  the  sums  of  money  falling  due 
from  the  lessor  is  not  one  of  the  conditions 
provided  for  as  authorizing  an  abandonment 
of  the  lease.  It  is  provided  in  the  lease  that, 
for  the  sums  of  money  becoming  due  to  the 
leasee  from  the  lessor,  the  lessee  might  sue 
and  recover  the  same,  and  is  given  a  lien,  sub- 
lect  to  that  of  the  bondholders,  upon  the  road 
m  question;  and  it  may  be  well  argued,  this 
remedy  being  expressed  in  the  lease,  that  a  for- 
feiture of  the  lease  was  not  intended  to  be  d- 
lowed  either  as  a  remedy  or  punishment  for 
nonpayment  Moreover,  it  was  a  statutory 
duty  of  lessor  to  operate  the  road,  and,  the  les- 
see having  for  a  term  of  thirty  years  agreed 
that  the  lessee  should  operate  the  same,  it  can- 
not be  released  therefrom  on  accbunt  of  the 
failure  of  lessor  to  pay  its  indebtedness  to  the 
lessee,  unless  same  had  been  one  of  the  stipu- 
lations named  in  the  lease.  We  are  clearly  of 
the  opinion  that  the  contract  required  the  lessee 
to  operate  the  road  for  the  term  specified.  No 
other  construction  seems  reasonable  or  tenable, 
and  this  view  is  sustained  by  the  further  fact 
that  the  lessee  continued  to  operate  the  rosd 
for  many  years.  But,  be  this  as  it  may,  the 
bondholders  having  an  interest  in  the  contract 
in  queation,  and  being  in  law  a  party  thereto, 
the  failure  of  the  lessor  to  pay  the  sums  due 
from  it  to  the  lessee  cannot  defeat  the  rights 
SDd  interests  acquired  by  the  bondholders  un- 
der and  by  virtue  of  the  contract  aforesaid. 

It  is  earnestly  insisted  by  appellee  that  the 
contract  is  not  sufiiciently  certain  to  be  specifi- 
cally enforced.  It  seems,  however,  to  us 
that  the  terms  of  the  lease  are  suflQciently  cer- 
tain and  definite  to  enable  the  court  to  compel 
specific  performance.  It  would  not  be  difficult 
for  the  court  to  safely  and  intelligently  fix  and 
determine  the  number  of  traios  to  be  run  upon 
the  road,  and  arrange  the  various  details  neces- 
sary for  the  operation  of  the  road:  and  a  fair 
construction  of  the  lease  would  authorize  such 
an  operation  of  the  road  as  the  business  ioter- 
^^  of  the  community  from  time  to  time 
would  require.  Bodin»on  v.  United  States,  80 
U.  8.  18  Wall.  865,  20  L.  ed.  654. 

It  is  further  insisted  by  appellee  that  a  court 
of  equity  will  not  enforce  specific  performance 
of  a  contract  calling  for  continuous  service,  in- 
yolvinjf  skill  and  judgment,  and  requiring  con- 
wnuous  supervision  on  the  part  of  the  court. 
Many  authorities  are  cited  in  support  of  this 
W)ntention,  among  which  are  the  following:  3 
foiD.  Eq.  Jur.  ^  1848,  which  reads  as  follows: 

U)Dtracts  for  Personal  Services  or  AcU. 
^here  a  contract  stipulates  for  special,  unique, 
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or  extraordinary  personal  services  or  acts,  or 
for  such  services  or  acts  to  be  rendered  or  done 
by  a  party  having  special,  unique,  and  extraor- 
dinary qualifications,— as.  for  example,  by  an 
eminent  actor,  singer,  artist,  and  the  like, — it 
is  plain  that  the  remedy  at  law  of  damages 
for  its  breach  might  be  wholly  inadeqtiate, 
since  no  amount  of  money  recovered  by 
the  plaintiff  might  enable  him  to  obtain  the 
same  or  the  same  kind  of  services  or  acts  else- 
where, or  by  employing  any  other  person.  It 
is,  however,  a  familiar  doctrine  that  a  court 
of  equity  will  not  exercise  its  jurisdiction  to 
grant  the  remedy  of  an  aflftrmative  specific 
performance,  however  inadequate  may  be  the 
remedy  of  damages,  whenever  the  contract  is 
of  such  a  nature  that  the  decree  for  its  specific 
performance  cannot  be  enforced  and  its  obedi- 
ence compelled  by  the  ordinary  processes  of 
the  court  A  specific  performance  in  such 
cases  is  said  to  be  impossible,  and  contraCla 
stipulating  for  personal  acts  have  been  regarded 
as  the  most  familiar  illustrations  of  this  doc- 
trine, since  the  court  cannot  in  any  direct  man- 
ner compel  an  actor  to  act,  a  singer  to  sing,  or 
an  artist  to  paint.  Applying  the  same  course 
of  reasoning,  the  English  courts  formerly  held 
that  they  could  not  negatively  enforce  the  spe- 
cific performance  of  such  contracts  bv  means 
of  an  injunction  restraining  their  violation. 
Those  courts  have,  however,  entirely  receded 
from  this  latter  conclusion.  The  rule  is*now 
firmly  established  in  England  that  the  viola- 
tion of  such  contracts  may  be  restrained  by 
injunction,  whenever  the  legal  measure  of 
damages  would  be  inadequate,  and  the  contract 
is  of  such  a  nature  that  its  negative  specific  en- 
forcement is  possible.  This  rule  was  first 
applied  to  stipulations  which  were  In  form 
expressly  negative,  but  was  soon  extended  to 
aflftrmative  coniiacts  which  implied  or  involved 
negative  stipulationa"  It  will  be  seen  from 
the  foregoing  that  the  contract  here  sought  to 
be  enforced  is  essentially  dififerent  from  the  il- 
lustrations or  cases  cited  in  the  section  quoted. 
Rutland  Marble  Co,  v.  RipUu,  77  U.  8. 10  Wall. 
858,  19  L.  ed.  961,  is  cited.  It  will  be  seen 
from  the  opinion  in  that  case  that  the  contract 
was  to  deliver  a  quantity  of  marble  of  certain 
kinds,  and  in  blocks  of  a  kind;  and  the  court 
there  held  that  specific  performance  ought  not 
to  be  granted,  on  account  of  the  great  difficulty 
of  enforcing  Uie  same,  and,  further,  that  one 
party  had  the  right  at  any  time  to  terminate 
the  contract  on  one  year's  notice.  The  case  of 
Texae  db  P.  R.  Co.  v.  Marehall,  186  U.  8. 406, 
84  L.  ed.  890,  is  relied  on  by  appellee.  It  ap- 
pears from  that  case  that  the  city  of  ICarshall 
agreed  to  give  the  Texas  Railway  Company 
|800.000  in  bonds,  and  66  acres  of  land 
for  shops,  etc  ;  and  the  company,  in  con- 
sideration of  the  donation,  agreed  to  perma- 
nently establish  its  eastern  terminus  and  offices 
at  Marshall,  and  to  establish  and  construct  its 
machine  shops,  car  works,  etc.,  in  said  city. 
The  city  perfortned  its  agreement,  and  the 
company  made  Marshall  its  eastern  terminus, 
and  built  a  depot,  etc.,  there.  After  the  ex- 
piration of  a  few  years.  Marshall  ceased  to  be 
the  terminus  of  the  road,  and  some  of  the  shops 
were  removed.  The  city  filed  its  bill  in  equity 
to  enforce  the  agreement,  both  as  to  the  ter- 
minus and  as  to  the  shops.    The  court  held 
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that  establishing  the  shops,  etc.,  and  keeping 
them  there  for  eight  years,  and  until  the  inter- 
est of  the  company  and  the  public  demanded 
the  removal  of  some  or  all  of  them  to  some 
other  place,  satisfied  the  contract.  It  Is  true 
that  the  court  also  stated  in  substance  that  the 
various  duties  and  acts  to  be  performed  were 
such  as  a  court  of  equity  woula  not  undertake 
to  specifically  enforce,  if  the  contract  had  re- 
quired perpetual  performance.  It  may  be  con- 
ceded that  some  of  the  authorities  cited  b^ 
appellee  sustain  its  contention,  but  we  deem  it 
unnecessary  to  notice  them  any  further  in  de- 
tail. 

It  is  also  insisted  by  appellee  that  the  en- 
forcement of  the  contract  under  consideration 
would  result  in  great  hardship,  and  equity  will 
not  enforce  specific  performance  of  a  contract 
that  will  result  in  great  hardship.  We  do  not 
think  the  facts  In  this  case  bring  it  within 
the  rule  announced  in  any  of  the  decisions 
cited.  It  is  manifest  that  the  loss  to  appellee 
by  reason  of  expense  incurred  in  building  the 
road,  and  for  which  it  has  obtained  judgment 
against  the  Cumberland  <&  Ohio  Railroad  Com- 
pany, will  remain  unaffected  by  operation  of 
the  leased  line.  A  court  of  equity  might  re- 
fuse to  enforce  a  contract  that  at  the  time  of  its 
execution  involved  hardship  or  was  uncon- 
scionable; but  the  mere  fact  that  one  having  a 
number  of  years  to  run  might  turn  out  a  los- 
inff  investment  or  contract  affords  no  reason  of 
refusal  to  specifically  enforce  it.  Moreover, 
if  we  are  to  regard  the  judgment  referred  to  in 
the  pleadings  In  the  case  of  Schmidt  v.  Louis- 
ville, 0.  d  Z.  B.  Co,  95  Ey.  289,  and  801,  the 
operation  of  the  leased  line  has  by  no  means 
been  a  total  loss  to  the  appellee. 

It  seems  dear  to  us  that  there  is  no  adequate 
relief  for  the  bondholders  to  be  had,  except  by 
specific  enforcement  of  the  contract;  hence  the 
important  question  to  be  considered  is  the 
power  of  the  court  to  enforce  specifically  tne 
contract,  and  whether  the  same,  in  equity, 
should  be  enforced.  As  before  said,  there  is 
some  authority  cited  which  sustains  the  con- 
tention of  appellee  that  courts  of  equity  cannot 
or  ought  not  to  specifically  enforce  a  contract 
requiring  skill  and  long  or  continuous  super- 
vision of  the  court;  but  it  is  insisted  by  appel- 
lant that  the  weight  of  recent  decisions  sustains 
its  contention  that  such  contracts  can  and 
ou^ht  to  be  enforced,  and  he  cites  several  de- 
cisions in  support  of  this  contention,  among 
which  is  the  case  of  Prospect  Park  <j&  G.  T,  S.  Co. 
v.  Coney  Island  d:  B,  B.  Co,  144  N.  Y.  152,  26 
L.  R.  A.  610.  It  appears  that  the  plaintiff 
ffranted  to  the  defendant  the  use  of  certain  of 
its  tracks  in  the  city,  from  a  point  named  to 
said  depot,  for  twenty -one  years,  from  June  1, 
1882,  free  of  char^,  and  defendant  covenanted 
to  run  cars  to  plaintiff's  depot  to  connect  with 
trains  run  to  and  from  the  island.  The  con- 
tract contained  the  provision  that,  in  case 
defendant  should  use  steam  as  a  motive  power 
on  its  line  between  the  city  and  the  island, 
either  party  could  terminate  the  contract  on 
six  month&r  notice.  The  parties  acted  under 
the  contract  until  October,  lb89.  when  defend- 
ant adopted  the  trolley  system  of  running  cars 
by  electricity  for  use  upon  its  road  between 
the  city  and  the  island,  ceased  to  run  its  cars 
to  said  depot,  and  advised  plaintiff  that  it  did 
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not  intend  to  do  so.  The  i>la1ntiff  instituted 
suit  to  compel  specific  performance  of  the  eon- 
tract.  In  the  opinion  the  court  said:  "As  a 
final  point  the  learned  counsel  for  the  defend- 
ant insists  that  equity  will  not  enforce  the 
specific  performance  of  a  contract  having  some 
years  to  run  which  requires  the  exercise  of 
skill  and  judgment  and  a  continuous  series  of 
acta.  While  there  is  some  conflict  in  the  cases, 
and  all  are  not  to  be  reconciled,  yet  the  zrtsX 
weight  of  authority  permits  specific  perform- 
ance in  the  case  at  bar.  The  special  term  en- 
joined the  defendant  from  operating  an^  of  its 
cars  unless  it  performs  its  contract  with  the 
plaintiff.  The  provisions  of  this  contract  are 
neither  complicated  nor  diflScult,  and  are  such 
as  a  court  of  equity  can  enforce  in  its  discre- 
tion. A  few  of  the  cases  may  be  referred  to  as 
illustrating  the  power  vested  in  a  court  of 
equity  to  compel  the  specific  performance  of 
contracts  similar  to  the  one  at  bar.  In  Stortr 
V.  Great  Western  B.  Co.  2  Younge  &  C.  Ch. 
Cas.  48,  the  court  compelled  the  defendant  to 
construct  and  forever  maintain  an  archway  and 
its  approaches.  The  court  said  there  was  no 
difficulty  in  enforcing  such  a  decree.  In  Wil- 
son v.  Pumess  B,  CS.  L  R.  9  Eq.  28,  the  de- 
fendant was  compelled  to  erect  and  maintain 
a  wharf.  See  also  Oreen  v.  West  Chesfiire  R. 
Co.  L.  R.  13  Eq.  44.  In  Wolverhampton  d  W. 
B.  Co.  y.  London  d  N.  W.  B.  Co.  L.  R  16  Eq. 
438,  the  agreement  between  the  two  companies 
was  that  the  defendant  should  work  the  plain- 
tiff's line,  and  during  the  continuance  of  the 
agreement  develop  and  accommodate  the  local 
and  through  trade  thereof  and  carry  oyer  it  cer- 
tain specific  traffic.  The  bill  was  filed  to  re- 
strain the  defendant  from  carrying  a  portion  of 
the  traffic  which  ought  to  have  passed  over  the 
plaintiff's  line  by  other  lines  of  the  defendant 
The  point  was  made  that  the  court  could  not 
undertake  to  enforce  specific  performance,  be- 
cause it  would  require  a  series  of  orders  and  a 
general  superintendence  to  enforce  the  per- 
formance, which  could  not  conveniently  be 
administered  by  a  court  of  justice.  The  in- 
junction issued  and  Lord  Set  borne  said  (p.  438  <: 
'With  regard  to  the  argument  that  upon  the 
principles  applicable  to  specific  performance  no 
relief  can  be  granted,  I  cannot  help  observing 
that  there  is  some  fallacy  and  ambiguity  in  the 
way  in  which  in  cases  of  this  character  those 
words  ''specific  performance*'  are  used.  .  .  . 
The  common  expression,  as  applied  to  suits 
known  by  that  name,  presupposes  an  execa- 
tory  as  distinct  from  an  executed  agreement 
.  .  .  Confusion  has  sometimes  arisen  from 
transferring  ronsiderations  applicable  to  suits 
for  specific  piTformance,  properly  so  called, 
to  questions  as  to  the  propriety  of  the  court 
requiring  something  or  other  to  be  done  in 
specie.  .  .  .  Ordinary  agreements  for  work 
and  labor  to  be  performed,  birinir  and  service 
and  things  of  that  sort,  out  of  which  most  of 
the  cases  have  arisen,  are  not.  in  the  proper 
sense  of  the  word,  cases  for  "spedflc  perform- 
ance;" in  other  words,  the  nature  of  the  con- 
tract is  not  one  which  requires  the  perform- 
ance of  some  definite  act,  such  as  the  court  is 
in  the  habit  of  requiring  to  b^  performed  by 
way  of  administering  superior  jostice,  rather 
than  to  leave  the  parties  to  their  remedies  at 
law.    .    .    .    The  question  is  whetlier,  the  de- 
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fendajts  heing  in  poesession.  they  are  not  at 
liberty  to  depart  from  the  terms  on  which  it 
was  siipulatcNi  that  they  should  have  that  pos- 
session.' The  American  cases  are  equally 
clear.  In  Lawrence  v.  Saratoga  Ijike  a.  Co, 
36  Hun,  467,  the  defendant  was,  among  other 
things,  to  erect  a  depot  at  which  all  trains  were 
to  stop.  Specific  performance  was  decreed, 
the  court  holding  that,  although  under  the 
agreement  the  defendant  could  not  be  com- 
pelled to  run  trains  upon  its  road,  yet  it  mi^ht 
properly  be  enjoined  from  runninir  any  regular 
trains  which  did  not  stop  at  the  station.  The 
objection  that  the  judgment  in  this  case  in- 
volves continuous  acts  and  the  constant  super- 
vision of  the  court  is  well  met  by  the  reasoning 
in  Central  Trvet  Co.  v.  Wabash,  St.  L.  db  P. 
R.  Co.  29  Fed.  Hep.  546,  beinsr  affirmed  as  Joy 
V.  St,  Louii,  188  U.  8.  1,  47,  50,  34  L.  ed.  843. 
858.  859,  where  Judge  Blatchford  wrote  the 
opinion.  Aa  to  inconvenience  or  circumstances 
which  affect  the  interest  of  one  party  alone 
constitutiog  a  reason  why  performance  should 
not  be  decreed,  the  case  of  Rutland  Marble  Co. 
V.  Ripiey,  77  U.  8.  10  Wal'..  339, 858, 19  L.  ed. 
955,  961,  furoiMhes  a  clear  discussion  of  the 
general  principles  involved.  The  rule  estab- 
lished by  the  above  and  kindred  cases  is  that  a 
contract  is  to  be  judged  as  of  the  time  at  which 
it  was  entered  into;  and  if  fair  when  made  the 
fact  that  it  has  become  a  hard  one  by  the  force 
of  subsequent  circumstances  or  changing 
events  will  not  necessarily  prevent  its  specific 
performance.  8e«  also  StiMTt  v.  London  dk  N, 
W.  R.  Co,  15  Beav.  518;  Mortimer  v.  Capper, 
1  Bro.  Ch.  156;  Jackson  v.  Lever,  8  Bro.  Ch 
605;  Paine  v.  MfUer,  6  Ves.  Jr.  349;  Btine  v. 
Hutchinson,  L.  R  8  Eq.  257;  Franklin  Teleg. 
Co.  V.  Harrison,  145  U.  8.  459,  472,  478,  86  L. 
ed.  776,  780,  781.  A  large  number  of  other 
cases  might  be  cited  sustaining  the  power  of 
the  court  to  decree  the  specific  performance  of 
this  contract,  but  we  do  not  deem  it  necessary 
There  can  be  no  well-founded  doubt  as  to  the 
power  of  the  court  in  the  premises,  and  the  im- 
portant question  is  whether,  in  the  exercise  of 
a  wise  discretion  and  in  view  of  all  the  circum- 
stances, specific  performance  should  be  decreed. 
After  a  most  careful  consideration  of  this  case 
we  have  reached  the  conclusion  that  the  plain- 
tiff is  entitled  to  have  the  contract  specificallv 
performed.  The  order  of  the  general  term  is 
reversed  and  the  judgment  of  the  special  term 
isafi3rmed.  with  costs  in  all  the  oourts." 

The  case  of  Joy  v.  St,  Louis,  188  U.  8. 1,  84 
L.  ed.  848.  seems  also  to  sustain  the  contention 
of  appellant.  Union  P.  R,  Co,  v.  Chicago,  R. 
I.  db  P.  R,Co.,  and  Union  P,  R  Co.y,  Chicago, 
M.  d  St.  P.  R.  Co.  (decided  May  25,  1896)  16:^ 
U.  8.  564.  41  L.  ed.  265,  were  cases  seeking 
specific  enforcement  of  a  contract  for  the  use 
of  certain  railroad  trackage  rights.  It  was 
urged  in  those  cases  that  courts  of  equity 
would  not  undertake  to  enforce  specific  per- 
formance of  a  contract  requiring  skill,  and 
having  a  long  time  to  run.  The  court,  in  dis- 
cussing that  question,  said:  "(8)  The  juris- 
diction of  courts  of  equity  to  decree  the  spe- 
cific performance  of  agreements  is  of  a  very 
ancient  date,  and  rests  on  the  grouod  of  the 
inadequacy  and  incompleteness  of  the  remedy 
at  law.  Its  exercise  prevents  the  intolerable 
travesty  of  Justice  involved  in  permitting  par- 1 
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ties  to  refuse  performance  of  their  contracts  at 
pleasure  by  electing  to  pay  damages  for  the 
breach.     It  is  not  contended  that  multiplicity 
of  Jtuits  to  recover  damages  for  the  refusal  of 
defendants  to  (>erform  would  afford  adequate 
relief,  nor  could  it  be,  for  such  a  remedy  under 
the  circumstances  would  neither  be  plain  nor 
complete,  nor  a  sufficient  substitute  for  the 
remedy  in  equity,  nor  would  the  interest  of  the 
public  be  subwrved  thereby.    But  it  is  objected 
that  equity  will  not  decree  specific  performance 
of  a  contract  requiring  continuous  acts  involv- 
ing skill,  Judgment,  and  technical  knowledge, 
nor  enforce  agreements  to  arbitrate,  and  that 
this  case  occupies  that  attitude.     We  do  not 
think  so.    The  decree  is  complete  in  itself,  is 
self-operating  and  self-executing,  and  the  pjro- 
vision  for  referees  in  certain  contingencies  is  a 
mere  matter  of  detail,  and  not  of  the  essence  of 
the  contract.    It  must  not  be  forgotten  that  in 
the  increasing  complexities  of  modern  buslnesa 
relations,  equitable  remedies  have  necessarily 
and  steadily  been  expanded,  and  no  inflexible 
rule  has  been  permitted  to  circumscribe  them. 
As  has  been  well  said,  equity  has  contrived  its 
remedies,  'so  that  they  shall  correspond  both  to 
the  primary  right  of  the  injured  party,  and  to 
the  wrong  by  which  that  right  has  been  violated;' 
and  *has  always  preserved  the  elements  of  flexi- 
bility and  the  expansiveness,  so  that  ne^  ones 
may  be  invented,  or  old  ones  modified,  in  or- 
der to  meet  the  requirements  of  every  case, 
and  to   satisfy  the   needs   of  a    progressive 
social  condition  in  which  new  primary  rights 
and  duties   are   constantly  arising  and    new 
kinds  of  wrongs  are  constantly  committed.' 
Pom.  Eq.  Jur.  §  111.    We  regard  the  case 
of  Joy  V.  8t,  fumis,  138  U.  8.  1,  84  L.  ed.  848. 
as  determining  that  this   contract  was  one 
within  the  control  of  a  court  of  equity  to  spe- 
cifically enforce.    In  that  case  the  8t.  Louis, 
Kansas  City  A  Colorado  Railroad  Company 
acquired  by  succession  under  a  contract  the 
right  of  running  Its  trains  over  the  line  of  the 
Wabash  Company  from  a  point  on  the  northern 
line  of  Forest  Park,  through  the  park  and  into 
the  Union  Depot  at  St.  Louis,  together  with  the 
right  to  use  side  tracks,  switches,   turnouts, 
and  other  terminal  facilities.    It  was  a  con- 
tinuing right  and  unlimited  In  time,  and  the 
contract  contained  provisions  regulating  the 
running  of  trains  and  prescribing  the  duties  of 
superintendents,  trainmasters,  and  other  offi- 
cers.   The  objections  that  are  urged  against 
the  specific  performance  of  the  contract  under 
consideration  were  urged  against  the  specific 
performance  of  that  contract  and  were  sev- 
erally overruled,  and  it  w<i>«  ii^ld  that  nothing 
short  of  the  interposition  of  a  court  of  equity 
would  provide  for  the  exigencies  of  the  situa- 
tion.   This  case  was  cited  with  approval  in 
Franklin   Teleg.  Co,  v    Harrison,   145  U.  8. 
459,  86  L.  ed.  776.    The  contract  there  was 
one  for  the  use  bv  Harrison  Brothers  &  Co.  of 
a  wire  of  the  Franklin  Telegraph  Conipany 
between  Philadelphia  and  New  York.    It  ap- 
peared that  Harrison  Brothers  &  Co.  had  been 
in  possession  of  a  certain  valuable  contract 
with  the  Insulated  Lines  Telegraph  Companv, 
to  the  rights  of  which  company  the  Franklin 
Telegraph  Company  had  succeeded.    Desiring 
to  have  that  contract  terminated,  the  Frank- 
lin Company  entered  into  a  new  contract  with 
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Harrison  Brothers,  by  which  the  Franklin 
Clompany  agreed  to  afiow  Harrison  Brothers 
the  right  to  pat  up,  maintain,  and  use  a  tele- 
graph wire  on  the  poles  of  the  Franklin  Com- 
pany. At  the  expiration  often  years  thereaft- 
er the  wires  were  to  become  the  property  of 
the  telegraph  company,  after  which  time  the 
telegraph  company  was  to  lease  the  same  to 
Harrison  Brothers  for  $600  per  annum,  pay- 
able quarteriy,  and  with  all  the  other  terms 
and  conditions  as  they  existed  before.  The 
ten  years  having  expired,  Harrison  Brothers 
continued  to  use  the  wire,  paying  the  stipu- 
lated sum  of  $600  per  annum  therefor;  but  aft- 
er this  had  gone  on  for  about  three  years  the 
telegraph  company  served  notice  on  Harrison 
Brothers  putting  ap  end  to  the  agreement, 
whereupon  Harrison  Brothers  filed  a  bill  to 
restrain  the  telegraph  company  from  termioat- 
ine  the  contract  and  to  have  the  same  specifi- 
cally enforced,  and  this  court  held  that  the  con- 
tract was  one  proper  for  specific  performance. 
The  same  rule  was  laid  down  in  Prospect  Park 
d  C.  L  E.  Co.  V.  Coney  Island  d  R  R,  Co. 
144  N.  Y.  252,  26  L.  R.  A.  610,  where  many 
authorities  are  cited.  In  Denter  d  R.  O.  R.  Co, 
▼.  Ailing,  99  U.  8. 468, 25  L.  ed.  4S8,  this  court 
directed  an  injunction  against  the  CafLon  City 
Railway  Company  from  preventing  the  Den- 
ver road  from  using  the  right  of  way  through 
the  Grand  Canon,  and  said:  'If  in  anv  portion 
of  the  Grand  Cafion,  it  is  impracticable  or 
impossible  to  lay  down  more  than  one  roadbed 
and  track,  the  court,  while  recognizing  the 
prior  right  of  the  Denver  Company  to  con- 
struct and  operate  that  track  for  its  own  busi- 
ness, should,  by  proper  orders,  and  upon  such 
terms  as  may  be  Just  and  equitable,  estab- 
lish and  secure  the  right  of  the  Cafion  City 
Company,  conferred  by  the  act  of  March  8, 
1875,  to  use  the  same  roadbed  and  track,  aft- 
er completion,  in  common  with  the  Denver 
Company.  In  Express  Cases,  117  U.  8.  1,  29 
L.  ed.  791,  the  express  companies  sought  to 
restrain  the  railway  companies  from  refusing 
to  carry  express  matter  on  the  terms  of  con- 
tracts which  had  expired,  which  the  court 
held  could  not  be  done,  and  it  was  said :  '  The 
legislature  mav  impose  a  duty,  and  when  im- 
posed it  wUl,  if  necessary,  be  enforced  by  the 
courts;  but  unless  a  duty  has  been  created 
either  by  usage,  or  by  contract,  or  by  statute, 
courts  cannot  be  called  on  to  give  it  effect.' 
It  was  objected  in  Joy's  Case  that  the  court 
was  proposing  to  assume  the  management  of 
the  railroad  *  to  the  end  of  time;'  but  Mr.  Jus- 
tice Blatcbford,  speaking  for  the  court,  re- 
sponded that  the  decree  was  complete  in  itself, 
and  that  it  was  *  not  unusual  for  a  court  of 
equity  to  take  supplemental  proceedings  to 
carry  out  its  decree  and  make  it  effective  un 
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der  altered  circumstances.'  And  tbe  oomt 
applied  the  principle  that  considerations  of  tbe 
interests  of  the  public  must  be  given  due 
weight  by  a  court  of  equity,  when  a  pabbc 
means  of  tranportation,  such  as  a  railroad, 
comes  under  its  jurisdiction.  '  Railroads  are 
common  carriers  and  owe  duties  to  the  pab- 
lic,'  said  Mr.  Justice  Blatcbford.  *  Tbe  rights 
of  the  public  in  respect  to  these  great  high- 
ways of  communication  should  be  fostered  by 
the  courts;  and  it  is  one  of  the  most  oseful 
functions  of  a  court  of  equity  that  its  methods 
of  procedure  are  capable  oi  being  made  such 
as  to  accommodate  themselves  to  tbe  develop- 
ment of  the  interests  of  the  public,  in  the 
progress  of  trade  and  traffic,  by  new  methods 
of  intercourse  and  transportation.  Tbe  present 
case  is  a  striking  illustration.  Here  is  a  great 
public  park,  one  of  the  lungs  of  an  important 
city,  which,  in  order  to  maintain  its  usefulness 
as  a  park,  must  bQ  as  free  as  possible  from 
being  serrated  by  railroads;  and  yet  tbe  inter- 
ests of  the  public  demand  that  it  shall  be 
crossed  by  a  railroad.  But  the  evil  conse- 
quences of  such  crossing  are  to  be  reduced  to 
a  minimum  by  having  a  single  right  of  way, 
and  a  single  set  of  tracks,  to  be  used  by  all 
tbe  railroads  which  desire  to  cross  the  park. 
These  two  antagonisms  must  be  reconciled, 
and  that  can  be  done  only  by  the  interposition 
of  a  court  of  equity,  which  thus  will  be  ever 
cising  one  of  its  most  beneficent  functions.' 
Clearly  the  public  interests  involved  in  the 
contracts  before  us  demand  that  they  should  be 
upheld  and  enforced." 

It  seems  to  us  that  the  weight  of  modem 
authorities  sustains  the  contention  of  appel- 
lant, and  a  court  of  equity  can  enforce  specific 
performance  of  the  contract  under  considera- 
tion. It  is  pretty  well  known  historv  of  the 
country  that  many  railroads,  and  for  long 
terms,  have  been  operated  under  the  direct 
supervision  and  control  of  courts  of  equity. 
It  does  not  seem  to  us  that  it  would  be  difficult 
to  enforce  specific  execution  of  tbe  contract 
under  consideration.  The  court  might  enforce 
its  orders  by  attachment  or  rule  according  to 
equity  practice,  or,  if  deemed  best,  it  might 
place  tbe  road  in  the  hands  of  a  receiver,  to  be 
operated  at  the  cost  and  expense  of  tbe  appel- 
lee the  Louisville  &  Nashville  Railroad  Com- 
pany. 

For  the  reasons  indicated,  the  judgment  ^ 
the  court  below  is  reversed,  and  the  case  re- 
manded, with  directions  to  enter  judgment  re- 
quiring the  appellee  the  Louisville  &  Nash- 
ville Railroad  Company  to  operate  the  leased 
line  until  tbe  expiration  of  tbe  thirty  vears'  lease 
aforesaid,  and  for  proceedings  consistent  with 
this  opinion. 
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FARMERS'  BANK  of   SpHngTaie.  New 

York,  Appi., 

J.  B.  SHIPPEY  €t  aU 

a»Pa.24.) 

Payments  indorsed  en  the  b»ek  of  a  note 

before  its  traiiBfer  to  tbe  payee  do  not  destroy  its 
neffotlabillty. 

(Sterrem  Ch,  J.,  cKwenU.) 
(July  Ifi,  1897 J 

APPEAL  by  plaintiff  from  a  Judjonent  of 
tbe  Court  of  Common  Pleas  for  W  jomiog 
County  in  favor  of  defendanu  in  an  action  to 
enforce  i>ayment  of  a  promissory  note.  JBe- 
versed, 

Tbe  facts  are  stated  in  tbe  opinion. 

Mestra.  W.  E.  Little*  C.  A.  Little*  Jo- 
eeph  Moore*  and  Rose  A  Dershei]ner» 
for  appellant: 

Tbe  transfer  of  a  negotiable  note  by  indorae- 
ment  under  seal  does  not  destroy  tbe  negotia- 
ble cbaracter  of  tbe  note. 

Effe  ▼.  Kyle,  2  Watts.  222. 

A  note  payable  ''on  or  before  a  certain  time" 
is  negotiable. 

Brnst  ▼.  Steekman,  74  Pa.  18,  15  Am.  Rep. 
M2. 

A  note  payable  in  instalments  is  negotiable. 

Carlon  v.  Kenealy,  12  Mees.  &  W.  189 


Payment  of  an  Instalment  cannot  destroy 
tbat  negotiability. 

Bge  V.  KyU,  2  Watto.  222;  Dvnning  ▼.  Belkr, 
103  Pa.  209;  Sectmd  Nat,  Bank  v.  Morgan,  165 
Pa.  199. 

A  note  may  be  on  interest  and  retain  its 
cbaracter  of  negotiability. 

Woodi  ▼.  North,  b4  Pa.  407,  24  Am.  Rep. 
201. 

A  note  payable  in  instalments,  all  to  become 
due  on  default  being  made  in  tbe  payment  of 
tbe  first  instalment,  does  not  make  tbe  amount 
uncertain  nor  tbe  Instrument  non-negotiable. 

Zimmerman  ▼.  AnderMn,  67  Pa.  £31,  5  Am. 
Rep.  447. 

A  note  "payable  twelve  montbs  after  date" 
(or  before,  if  made  out  of  the  sale  of  a  ma> 
cbine)  is  negotiable. 

Brnit  ▼.  Steekman,  74  Pa.  18, 16  Am.  Rep. 
642. 

A  note  accompanied  by  tbe  statement  "that 
it  is  accompanied  with  certain  collateral"  is 
negotiable. 

Valley  Nat.  Bank  ▼.  Orowell,  148  Pa,  284. 

A  note  similar  to  tbe  one  in  suit  was  declared 
negotiable. 

Second  Nat.  Bank  v.  Morgan,  166  Pa.  199. 

A  note  transferred  as  collateral  for  a  debt 
then  created  does  not  lose  its  negotiability  so 
as  to  let  in  evidence  of  failure  of  consideration, 
where  the  holder  took  without  notice. 

Munn  V.  M Donald,  10  Watts,  270. 


7Hiysm,-~Paymfnti  indorsed   on  note  ae  affecting 

nei^otlahmty. 

FABia>aifi*  BAmc  o»  ^BiiroTiUia  t.  Bhipfet 
eeems  to  be  tbe  first  ease  in  whtob  the  queatlon  of 
the  effect  of  Indoraements  before  its  maturity  of 
payments  upon  h  note  upon  its  negotiability  has 
been  directly  considered.  Tbere  seems  to  cie  no 
doubt  tbat  tbe  fact  tbat  a  note  is  payable  by  insta!- 
ments  does  not  destroy  its  negotiability.  Oridge 
T.  Sberbome.  11  Mees.  ft  W.  874:  Carlon  v.  Kenealy, 
IS  Hees.  ft  W.  139. 1  DowL  ft  L.  331, 18 L.  J.  Bzcb.N. 
S.  6i,  and  cases  cited  in'  FAbMSBS*  Baitk  or 
SrajSQYrLLB  v.  Shippst. 

But,  on  tbe  other  band,  it  has  been  held  that  a 
note  iriTioff  tbe  rlrht  to  pay  at  any  time  before 
maturity,  deducting  the  interest  until  due,  is  not 
neirotlable.    Way  v.  Smitb,  111  Mass.  SSS. 

But  neither  of  those  decisions  bas  any  material 
bearing  upon  the  queecion  under  ooDsideration. 
In  case  of  an  Instalment  note  tbe  time  for  the  pay- 
ment of  each  instalment  is  fixed  so  that  it  la  within 
tbe  rule  requiring  certainty  as  to  time  of  payment. 
On  tbe  other  hand,  tbe  Rcneral  right  to  pay  at  any 
time  before  maturity  destroys  the  certainty  as  to 
the  time  of  payment.  So  tbat  such  cases  are  within 
frell-establisbed  rules. 

In  Knebelcamp  v.  Smith,  8  111.  App.  244,  a  de- 
fault was  taken  against  tbe  maker  of  a  note  so 
tbat  tbe  question  of  the  execution  of  the  note  was 
foreclosed,  but  the  court  held  that  tbe  maker 
might,  on  the  asserament  of  damages,  show  tbat 
payments  bad  been  indorsed  upon  the  note  betore 
its  transfer  for  tbe  purpose  of  reducing  the  face  of 
tbe  note  by  the  amount  of  payments. 

In  Emerson  y.  Cutts,  12  Mass.  78.  where  a  note 
bad  been  returned  to  tbe  payee  after  having  been 
neaotlated  by  him,  and  it  was  then  renegotiated  to 
the  one  who  brought  the  suit.  It  appeared  that  pay- 
ments bad  been  indorsed  on  it,  but  tbe  defense  was 
not  made  in  regard  to  them,  but  upon  the  ground 
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that  tbe  note  could  not  be  renegotiated  after  bar- 
ing been  returned  to  the  paye^. 

In  Johnson  v.  Kenwion,  2  Wils-  282,  where  the  ac- 
tion was  by  an  indorsee  who  had  been  paid  a  por- 
tion of  tbe  claim  by  bis  iodorser,  Gould.  J.,  says 
where  the  draw^  of  a  bill  has  paid  part  it  may  be 
indorsed  over  for  the  residue. 

In  Dryden  v.  Britton.  19  Wis.  28,  where  a  note  in 
favor  of  a  third  person  which  had  been  transferred 
to  defendant  was  claimed  as  a  set-off  in  a  suit,  it  ap- 
peared that  tbe  payee  was  to  ascertain  and  indorse 
upon  the  note  tbe  amount  of  payments  which  bad 
been  made,  and  the  court  held  tbat  until  such  pay- 
ments were  ascertained  and  Indorsed  tbe  title  did 
not  pass  so  as  to  make  tbe  note  available  as  a  set- 
off, but  there  Is  no  claim  that  tbe  negotiability  of 
the  note  was  destroyed  by  such  indorsement. 

Tbe  implication  from  the  above  cases,  so  far  as 
it  goes,  would  seem  to  l>e  in  favor  of  tbe  contin- 
ued negotiability  of  the  note  after  tbe  indorse- 
ment of  payments  thereon. 

The  case  which  comes  nearest  to  an  actual  de- 
cision is  Bge  V.  Kyle,  2  Watts,  282,  In  that  the  head- 
note  states  tbat  an  indorsement  on  a  negotiable 
note  of  a  receipt  on  account  of  a  quantity  of  iron, 
**tbe  net  proceeds  of  which  are  to  be  credited  on 
the  within,"  does  not  destroy  its  negotiable  char- 
acter: but  tbe  point  is  not  brought  out  in  the  re- 
port of  tbe  case,  although  tbe  fact  of  credit  ap- 
pears in  the  statement. 

Tbe  cases  in  which  payments  would  be  indorsed 
upon  the  note  prior  to  its  maturity  are  doubtless 
few,  but  in  a  respectable  number  of  cases  notes 
have  changed  hands  after  payments  have  been  in* 
dorsed  on  them.  No  question  as  to  the  negotia- 
bility of  the  note  has  been  raised  in  such  oases, 
however,  so  that,  although  the  general  opinion 
seems  to  have  been  that  tbe  negotiability  was  not 
affected  by  such  indorsements,  the  question  does 
not  appear  to  have  been  previously  raised  and  da« 
dded.  H.  P.  F. 


See  also  41  L.  R.  A.  175. 
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A  bona  fide  holder  of  a  negotiable  note,  for 
▼alue.  without  notice,  can  recover,  though  he 
took  it  under  circumstances  which  ought  to 
excite  the  suspicion  of  a  prudent  man. 

Phelan  y.  M<m,  67  Pa.  59,  5  Am.  Rep.  403; 
Second  Nat,  Bank  y.  Morgan,  165  Pa.  199; 
Lancaster  County  Nat.  Bank  y.  Oarber,  178 
Pa  91. 

Meeere.  Charles  E.  Terry^  Edwin  J. 
Jordeiit  and  James  W.  Piatt,  for  appel- 
lees: 

The  essential  element  of  a  negotiable  prom- 
issory note  is  that  it  should  be  certain.  Cer- 
tainty is  required,  first,  as  to  the  payee;  sec- 
ond, as  to  the  maker;  thirdly,  as  to  the  amount 
to  be  paid;  fourthly,  as  to  the  time  when  the 
payment  is  to  be  made;  and  fifthly,  as  to  the 
fact  itself  of  payment. 

8  Walt,  Act.  &  Def.  165;  First  Nat  Bank  v. 
Bunum,  84  N.  C.  24,  87  Am.  Rep.  604;  1 
Wait.  Act.  &  Def.  538. 

Certainty  ia  a  great  object  In  mercantile  in- 
struments. 

1  Wait,  Act.  &  Def.  548;  Bunker  v.  At- 
heam,  85  Me.  864;  Hays  y.  Owin,  19  Ind.  19; 
Oterion  v.  Tyler,  8  Pa.  847,  45  Am.  Dec.  645. 

The  indorsement  of  payments  on  the  back 
of  the  note  destroyed  its  negotiability. 

Payments  were  made  by  persons  who  had 
not  signed  the  note.  Why  did  not  this  create 
uncertainty  as  to  the  terms,  conditions,  and 
persons  who  were  to  pay  the  note? 

Oterton  y.  Tyler,  3  Pa.  848,  45  Am.  Dec. 
645;  Sweeney  y.  Tfiiekstun,  77  Pa.  181;  1  Par- 
sons, Notes  &  Bills,  37;  Woods  y.  North,  84 
Pa.  407,  24  Am.  Rep.  201;  Johnston  v.  Speer, 
92  Pa.  227.  87  Am.  Rep.  675;  Citwenif  Nat. 
Bank  y.  PiolJet,  126  Pa.  194,  4  L.  R.  A.  160; 
Philadelphia  Bank  v.  Neuokirk,  2  Miles  (Pa.) 
442;  Iron  City  Nat.  Bank  y.  MeCord,  189  Pa. 
52,  11  L.  R.  A.  559:  Lamb  v.  Story,  45  Mich. 
488;  Fralick  y.  Norton,  2  Mich.  130.  55  Am. 
Dec.  56;  Way  y.  Smith,  111  Mass.  528;  Hub- 
hard  y.  Mosely,  11  Gray,  170. 

The  amount  of  this  note,  moreoyer,  could 
not  be  ascertained  by  calculation. 

These  defendants  were  sued  and  declared 
against  Jointly. 

Where  a  note  Is  Joint  and  seyeral  the  holder 
may  bring  separate  actions.  But  he  must  pro- 
ceed against  all  jointly  on  their  joint  contract 
or  ainiost  the  several  makers  separately. 

8  Randolph,  Com.  Paper,  IT  1667;  Hart  y. 
WitJiers,  1  Penr.  &  W.  285,  21  Am.  Dec.  882; 
Rowan  y.  Rowan,  29  Fa.  181;  Coughenour  y. 
Suhre,  71  Pa.  462. 

Dean,  J.,  deliyered  the  opinion  of  the 
court: 

The  action  was  assumpsit  upon  a  note  of 
which  the  following  is  a  copy: 

9838^.  Tunkbannock,  July  8th,  1891. 
One  year  after  date,  for  yalue  receiyed,  we  or 
either  of  us  promise  to  pay  J.  Thompson  &  Co., 
or  order,  eight  hundred  and  thirty-three  -ff^f 
dollars,  at  the  Wyoming  National  Bank  of 
Tunkbannock.  Pa. ,  with  interest  at  6  per  cent 
per  annum,  interest  payable  annually. 

This  was  si|[ned  by  all  of  defendants,  fifteen 
in  number.  On  the  back  of  the  note  were 
these  indorsements:    "July  11th,  1891.  Rec'd 
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of  J.  C.  Reed  thirty-three  and  ^  dollars,  to 
apTl/  on  within  note."  There  was  a  like  in 
dorsement  of  payment  of  a  like  amoant  as  to 
seyen  others  of  the  drawers,  and  indoTBement 
of  payment  by  one  other  in  sum  of  ^66.66,  and 
one  other  in  sum  of  $16.66.  Then  followed  the 
indorsement  of  the  payees,  "J.  Tbonipaon  & 
Co."  On  notice  by  defendants,  before  triaU 
tbe|plaintiff  proved  it  was  bona  fide  holder,  for 
yalue,  before  maturity,  without  notice  of  any 
defense  by  the  drawers.  The  defeodanta  of- 
fered eyidence  tending  to  proye  that  the  note 
represented  a  part  of  the  purchase  price  of  a 
horse  sold  totwenty-fiye  persons  by  Tbompson 
&  Co.,  through  an  agent,  Shaw:  that  the 
whole  price  was  $2,500.  for  which  three  notes 
of  a  like  amount,  $iB88.88  payable  in  ooe,  two. 
and  three  years,  were  giyen.  and  that  the!«e 
notes  were  not  to  become  obligatory  on  any 
one  of  the  purchasers  until  the  whole  twenty 
fiye  had  signed;  that  this  note  was  not  so 
signed;  further,  that  gross  misrepresentatioD^ 
had  been  made  to  them  by  Shaw  as  to  the  age 
and  soundness  of  the  horse.  The  court  below, 
being  of  opinion  that  the  indorsemeots  de- 
stroyed the  negotiability  of  the  note,  sabmitted 
the  eyidence  to  the  Jury  on  both  particu- 
lars set  up  by  the  defendants.  There  was  a 
yerdict  for  defendants,  and,  judgment  haring 
been  entered  thereon,  plaintiff  now  appeals, 
assigning  fbr  error  the  refusal  of  the  court  to 
affirm  its  first  point,  as  follows:  "The  note  in 
suit  is  a  negotiable  instrument,  and  its  nego- 
tiability is  not  destroyed  by  reason  of  the  in- 
dorsemeots of  payments  thereon." 

The  reasons  for  denying  the  point  fairly  ap- 
pear in  the  language  of  the  court  below,  as 
follows:  "Here  was  a  note  dated  8th  July, 
1891,  due  one  year  from  date,  and  called  for 
the  payment  of  $888.38.  Now,  nothing  can 
be  paid  on  that  note  until  the  year  is  up,  un- 
less by  the  agreement  of  the  iMrtiea  and  a  mod- 
ification of  the  contract  which  the  partiea  then 
enter  into.  It  seems  from  the  face  of  the  note, 
by  the  indorsements  that  were  upon  it  at  the 
time  the  plaintiff  purchased  it,  that  on  the  11th 
July,  1891,  the  sum  of  $38  was  paid  by  yarious 
parties,  and  indorsed  upon  the  back  of  the 
note.  That  was  before  the  note  was  due,  and 
could  only  have  been  placed  there  by  the  con- 
sent of  those  who  held  the  note  at  the  time, 
through  a  modification  of  the  contract  as  origi- 
nally written.  Now,  the  parties  haye  asrr^ 
to  modify  this  contract,  and  that  they  would 
agree  to  treat  certain  portions  of  this  note  as 
due  before  the  year  was  up.  and  permit  pay- 
ments to  be  made.  That  reduced  the  amount 
of  the  note  from  $888.88  to  a  different  amount, 
which  Is  not  stated  on  the  face  of  the  paper  or 
anywhere  else  upon  it.  A  note  or  instromeot 
cannot  be  negotiable  unless  the  amount  due 
upon  it  is  stated  in  writing  or  figures.  The 
amount  due  upon  the  note  in  suit  is  nowhere 
stated  in  figures  or  writing  upon  it.  Wbeo 
this  note  left  the  hands  of  these  parties,  it  was 
negotiable  paper,  and  remained  such  until  it 
was  modified  by  a  different  contract  by  the 
parties  who  held  it  When  they  receiyed  any 
amount  before  the  note  was  due.  it  modified 
the  contract;  so  it  is  no  longer  a  negotiable  in- 
stniment,  for  the  reason  that  the  amouni  doe 
is  no  longer  stated  on  the  face  of  the  paper." 
The  ruling  of  the  court  is  baaed  on  the  as- 
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Aumptloii  that  the  note  was  executed  on  tbc 
8th,  and  the  contract  modified  bv  accepting 
payment  on  the  11th,  three  dajs  after;  that  is, 
the  payees  of  the  no'e,  to  whom  it  was  deliv- 
ered on  the  8th,  subsequently,  on  the  11th, 
agreed  to  a  change  of  contract  with  part  only 
of  the  drawers,  thereby  rendering  the  amouot 
due  UQcertain,  a  certain  amount  no  longer  ap- 
pearing either  in  words  or  figures,  on  the  face 
of  the  note.  Takiug  the  date  as  of  the  8th, 
and  tbe  indorsements  as  of  the  11th,  the  pre 
sumption  that  tbe  indorsements  were  made 
after  delivery  would  be  warranted;  but  the 
court  below  seems  to  have  overlooked  tbe  un- 
disputed fact  that  the  final  execution  of  tbe 
note  by  delivery  did  not  take  place  until  the 
18th.  Three  of  the  drawers  signed  after  the 
indorsement  of  the  payments.  So,  there  was  no 
modification  of  the  contract,  as  between  the 
drawers  and  the  payee,  after  delivery.  The 
indorsements  were  made  as  between  the  draw- 
ers themselves.  Therefore,  what  would  be  tbe 
effect  as  to  other  drawers  if  part  of  them,  after 
delivery  to  the  payee,  with  his  consent,  modi- 
fied the  original  contract,  does  notarise.  When 
executed  by  delivery  the  contract  was  pre- 
cisely what  it  now  appears. 

The  note,  on  Its  face,  being  negotiable,  and 
indorsed  by  the  payee  to  plaintiff,  who  took 
It  for  value,  without  notice  of  any  fraud,  as 
between  tbe  original  parties  to  it,  did  tbe  in- 
dorsements on  tbe  back  destrov  its  negotiabil- 
ity, so  that  plaintiff  took  it  subject  to  any  de- 
fense the  drawers  had  as  between  them  and 
I  be  payees  ?  *  'It  isa  necessary  quality  of  nego- 
tiable paper  that  it  should  be  simple,  certain, 
unconditional,  not  subject  to  any  contingency." 
Woods  V.  North,  84  Pa.  407,  24  Am.  Rep.  201. 
The  note  la  question  in  that  case  had  a  clause 
'*and  5  per  cent  collection  fee  if  not  paid  when 
due."  This  court  held  that  these  words  im- 
ported into  the  paper  an  undoubted  element 
of  uncertainty,  because  tbe  amount  of  the  col- 
lection fees  could  not  be  arbitrarily  deter- 
mined by  the  parties.  A  reasonable  compen- 
sation was  all  that  could  be  *  recovered, 
notwithstanding  the  stipulation.  Unquestion- 
ably, if  the  5  per  cent  was  not  unalterably 
fixed,  if  only  a  reasonable  compensation, 
which  might  be  2,  8,  or  4  per  cent,  could  be 
added,  then  the  face  of  the  note  signified  no 
certain  amofllnt.  It  might  Just  as  well  have 
been  written  "with  reasonable  charges  for  col- 
lection." But  how  does  tbe  indorsement  of  a 
payment  before  execution  render  the  amount 
called  for  on  the  face  of  the  note  uncertain? 
It  is  a  mere  matter  of  computation,  which,  by 
reason  of  numerous  payments,  may  be  bur- 
densome, but  nevertheless  the  mathematical 
result  is  absolutely  certain.  In  Bge  v.  Kyle,  2 
Watts,  222,  there  was  indorsed  on  the  note, 
"Received  on  tbe  within  note,  six  tons  nine 
hundred  one- quarter  and  nineteen  pounds  of 
bar  iron,  tbe  net  proceeds  arising  from  the  sale 
of  which  are  to  be  credited  on  the  witbin,  which 
is  $397.50."  Tbe  court  below  ruled  that  this 
indorsement  did  not  affect  tbe  negotiability  of 
tbe  paper.    And  while«  as  argued  by  appellee. 
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the  principal  contention  In  this  court  wa* 
whether  the  suit  had  been  properly  brought  in 
the  name  of  Eyle,  nevertheless  that  was  not 
the  only  one,  for  this  point  must  have  been 
passed  on  when  this  court  decided:  "The 
other  errors  are  not  supported."  Although  the 
case  U  meagerly  reported,  it  is  quite  obvious 
that  counsel  had  but  little  confidence  in  bis 
point,  and  it  was  probably  not  pressed  in 
either  court.  Ege  ▼.  Kyle  was  approved  as  a 
precedent  on  this  point,  in  Dunning  v.  BeUer, 
103  Pa.  260,  Paxson,  J.,  delivering  the  opin- 
ion, saying:  "It  was  held  in  JE^e  v.  Kyie  [2 
Watts,  222],  that  an  indorsement  on  a  nego- 
tiable note  of  a  receipt  on  account  of  a  quan- 
tity of  iron,  Hhe  net  proceeds  of  which  are  to 
be  credited  on  the  within,'  .  .  .  did  not 
destroy  its  neTOtiable  character.**  Such  in- 
dorsement could  not  render  the  amount  less 
certain  than  a  promise  to  pay  with  interest; 
yet  such  a  stipulation  does  not  destroy  the  ne- 
gotiability of  the  paper.  "A  negotiable  note 
may  be  made  payable  with  interest  from  its 
date,  and,  if  more  than  lawful  interest  is  stip- 
ulated for.  it  does  not  in  Pennsylvania  make 
the  contract  void,  but  only  the  usury.**  Woods 
V.  ^'ortfI,  84  Pa.  407,  24  Am.  Rep.  201.  In  the 
case  of  Second  Nat,  Bank  v.  Morgan,  165  Pa. 
199,  the  suit  was  on.  a  note  of  the  precise 
amount  of  this  one,  and  given  for  a  like  consid- 
eration. The  question  was  as  to  the  sufficiency 
of  an  aflSdavit  of  defense  averring  precisely  the 
same  misrepresentations  and  fraudulent  con- 
duct on  part  of  payee,  and  that  plaintiff  bad 
notice  of  the  same,  as  were  set  up  by  tbe 
drawers  in  this  case.  It  was  held  bv  this  court 
that  the  note  was  negotiable;  and  the  affidavit 
was  insufficient  But,  althougb  a  credit  was 
indorsed  by  the  payees  on  the  back  of  the  note 
of  $116.66,  neither  the  affidavit,  the  counsel 
for  defendants,  the  court  below,  nor  this  court, 
intimate  that  that  fact  affected  its  negotiability. 
All  assume  it  did  not.  The  rarity  of  cases  on 
a  question  which  must  be  of  sucb  frequent  oc- 
currence as  indorsements  of  payments  on  nego- 
tiable paper  only  indicated  that  since  Ege  v. 
Kyle,  decided  more  than  sixty  vears  ago,  the 
profession  generally  has  assumea  that  such  in- 
dorsements do  not  affect  the  negotiability  of 
such  paper.  We  are  of  the  opinion  that  these 
indorsements  did  not  take  from  the  note  its 
character  as  commercial  paper,  and  that  the 
learned  judge  of  the  court  below  erred  in  de- 
ciding otherwise.  It  is  wholly  immaterial 
who  made  the  payments.  When  made,  they 
were  to  that  extent  in  relief  of  the  drawers' 
liability,  and,  being  made  while  the  paper  was 
still  in  their  possession,  tbe  presumption,  as 
between  them  and  a  bona  fide  holder,  is  abso- 
lute that  they  were  made  with  their  authority. 
Tbe  note  being  negotiable,  the  suit  in  favor 
of  this  plaintiff  can  be  sustained  jointly  against 
all  tbe  drawers. 

The  judgment  u  reversed,  and  a  «./.<!». 
awarded. 

Sterrett»  Ch.  J,,  dissents. 
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Piesideiit.  etc., of  DELAWARE  A  HUDSON 
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(188  Pa.  68.) 

▲dT^rse  poMeMion  of  the  sarfhee  of 
Uuid  for  snflleieiit  time  to  gkve  tltlot  ^7 

one  who  has  actual  notice  that  a  third  person  has 
purchased  the  underlylnir  coal  and  is  usinir  the 
Teln  as  part  of  his  mine,  which  includes  a  larirer 
tract,  does  not  give  title  by  ad?erBe  possession  to 
the  ooal  under  the  surface. 

(October  25, 1887J 

APPEAL  by  plaintiffs  from  a  decsree  of  the 
Court  of  Commoii  Pleas  for  Lackawanna 
County  In  favor  of  defendants  in  a  suit  brought 
to  enjoin  defendants  from  mining  coal  on 
plaintiffs'  land.    Bevened. 

The  facta  are  stated  in  the  opinion. 

MestTB,  WiUiam  H.  Jesflup  and  James 
H.  Torrey»  for  appellants: 

This  is  a  case  of  first  impression.  We  have 
been  unable  to  find  a  decision  upon  the  exact 
point  In  any  of  our  reported  cases. 

lYbere  a  severance  has  taken  place  of  the 
surface  from  the  underlying  strata  of  coal  or 
other  minerals,  no  possession  of  the  surface 
constitutes  any  possession  of  the  underlying 
strata 

Hummer  ▼.  HilUids  Coal  db  L  Co,  160  Pa. 
483;  KingOey  v.  BiUnde  Coal  dk  L  Co.  144  Pa. 
618;  1  Am.  A  Eng.  Enc.  Law,  p.  269,  note  1; 
Putnam  Free  School  v.  FMer,  84  Me.  173; 
Caldtoell  ▼.  Copeland,  87  Pa.  481,  76  Am.  Dec. 
486. 

How,  then,  may  one  in  possession  of  the 
surface  merely  obtain  title  by  the  statute  of 
limitations  to  the  minerals  or  strata  of  coal 
lying  underneath  ? 

TyrwHtt  v.  Wynne,  2  Barn.  &  Aid.  654; 
Lard  OuOen  ▼.  Bieh,  Bull.  N.  P.  1025/  Rich, 
Lord  Cullen,  v.  Johneon,  2  Strange,  1142;  Arm- 
strong V.  CaldweU,  58  Pa.  284. 

Title  to  mines  or  quarries,  whether  open  or 
unopened,  as  a  separate  subject-matter,  is  capa- 
ble of  acquisition  under  the  limitation  acts  if 
the  person  claiming  them  has  already  the  ex- 
clusive right  to  the  surface,  and  if  his  acts 
show  such  a  possession  of  them  as,  if  be  were 
not  already  entitled  to  the  surface,  would  have 
enabled  him  to  acquire  a  title  to  them  as  part 
of  the  entire  edum  from  the  surface  down  to 
the  center;  they  will  enable  him  to  acquire  a 
title  to  them  as  a  separate  subject-matter. 

MacSwinney,  Mines,  pp.27, 526,527;  ThewY, 
Wingate,  10  Beet  &  8.  714,  note;  M'DonneU  t. 
MKinty,  10  Ir.  Law  Rep.  627;  Earl  Dart- 
mouth V.  SpittU,  19  Week.  Kep.  445;  Asliton  v. 
Stock,  L.  R.  6  Ch.  Div.  726;  Seaman  v.  Vaw- 
drey,  16  Yes.  Jr.  892;  Bamea  ▼.  Mawaon,  1 
Maule  &  8.  84. 

To  constitute  a  continuous  possession  of 
mines,  it  is  only  necessary  that  the  operations 
be  prosecuted  as  continuously  as  the  nature  of 
the  business  and  the  custom  of  the  country 
permit. 

NoTB.— For  runnlnir  of  statute  against  action  for 
removal  of  coal,  see  Lewey  y.  H.  C  Frick  Coke  Co. 
(Pa.)  28  L.  R.  A.  283. 
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Stephmeon  ▼.  WiU^,  60  Wis.  96;  WiUon  t. 
Henry,  40  Wis.  694. 

Meisrs,  S.  J.  Strauss*  Thomas  P. 
Duifyt  and  John  T,  Tionahan,  for  ap- 
pellees: 

Whoever  owns  the  surface  Is  presumed  to 
own,  and  would  originally  actually  own,  what- 
ever might  be  beneath  tbe  surface,  untH  he 
shall  have  granted  away  the  one  or  tbe  other 
and  thus  separated  their  ownershitM. 

2  Washb.  Real  Prop.  8d  ed.  845;  MacSwin- 
ney, Mines,  London  ed.  1884,  26. 

Whatever  is  in  a  direct  line  between  the 
surface  and  the  center  of  the.earlh  belongs  to 
the  owner  of  the  surface. 

Dallas's  BainbridRe.  Mines,  1871.  *5;  Cald- 
toell V.  Copeland,  87  Pa.  480,  78  Am.  Dec.  4:^6; 
Armstrong  V.  Caldwell,  58  Pa.  284:  KingeUy 
V.  HtUeide  Coal  d  L  Co.  144  Pa.  618:  Plum- 
mer  v.  BiOnde  Coal  d  L  Co.  160  Pa.  488. 

Actual  possession  is  superior  to  constructive 
possession  as  the  substance  is  superior  to  fic- 
tion. There  is  not  in  this  case  a  conflict  between 
two  actual  possessions,  but  between  one  actual 
and  one  constructive. 

If  any  principle  in  tbe  law  of  Pennsylvania 
can  be  regarded  as  settled  by  areument  and 
aulhoiity,  it  is  that  which  affirms  that  the  legal 
title  to  uncultivated  lands  draws  to  it  tbe  pos- 
session, and  thai  this  possession  is  to  be 
deemed  actual  for  all  purposes  of  remedy  until 
it  is  interrupted  by  an  actual  entry,  and  ad- 
verse possession  taken  by  another. 

Miller  v.  Shau>,  7  Serg.  &  R.  184;  Barr  v. 
Oratz,  17  U.  8.  4  Wheat.  218.  4  L.  ed.  553; 
Hole  y.  Rittenhowte,  25  Pa.  492. 

A  mere  physical  possession  of  one  seam 
of  coal  does  not  of  itself  create  a  presumption 
of  the  possession  of  all  the  other  seams  of  coal 
lying  thereunder. 

MacSwinney,  Mines,  pp.  41, 42. 

Williams^  J.,  delivered  the  opinion  of  tbe 
court: 

This  case  presents  a  question  of  considerable 
importance*  to  the  owners  of  mineral  lands, 
which  does  not  seem  to  have  been  decided  by 
the  courts,  or  to  have  been  discussed  by  text- 
writers,  so  far  as  I  have  been  able  to  discover. 
It  will  be  readily  understood  from  a  brief  state- 
ment of  tlie  facts  out  of  which  it  arises.  Tbe 
plaintiff  company  is  engaged  in  miniof?  and 
selling  anthracite  coal.  As  early  as  1825  it  was 
the  owner  of  a  considerable  body  of  contigu- 
ous lands  which  had  been  purchased  by  it  be- 
cause of  the  coal  underly  ing  it.  A  tract  known 
as  the  "Porter  Tract,"  containin?  200  acres, 
was  part  of  this  body  of  coal  land.  The  coal 
upon  it  was  opened  by  the  company  at  some 
time  between  1830  aocf  1885,  and  mining  opera- 
tions begun  under  it.  From  that  time  to  the 
present  the  company  has  been  in  the  posses- 
sion of  its  mineral  deposit  under  the  surface 
of  the  Porter  tract  by  actual  mining  and  by 
the  use  of  the  openings  and  gangways  for 
purposes  connected  with  the  removal  of  coal 
from  adjoinin/;  lands  belonging  to  it.  The  de- 
fendant derives  bis  title  from  one  Alexander 
McDonald,  who  was  an  employee  of  the  plain- 
tiff, and  who  entered  upon  the  surface  of  the 
Porter  tract  in  1836  or  1887,  and  besan  a  resi- 
dence upon  and  the  cultivation  of  a  smiill 
portion  of  it.    It  docs  not  seem  to  admit  of 
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lerious  doubt  that  from  1850,  and  perhaps 
fomewbal  earlier,  down  for  a  period  of  more 
than  twentv-one  years,  the  possession  of  Mc- 
Donald and  his  vendees  of  the  land  in  contro- 
Tersy  has  been  open,  notorious,  hostile,  and 
exclusive.  As  to  the  surface,  therefore,  the 
defendant  has  acquired  a  title  under  the  stat- 
ute of  limitations.  The  question  raif>ed  by 
this  record  is  whether  he  has  also,  under  the 
circumstance^  Just  stated,  acquired  a  title  to 
the  underlying  coal.  The  /general  principles 
regulating  the  titles  to  upper  and  lower  es- 
tates in  the  earth's  crust  are  prettv  well  set 
tied  by  our  own  cases.  The  ownership  of  the 
surface  carries  with  it,  if  there  be  no  ob- 
stacle to  the  application  of  the  /reneral  rule, 
title  downward  to  the  center  of  the  earth  and 
upward  indefinitely.  So  long  as  mineral 
deposits  remain  in  place,  they  are  part  of  the 
freehold,  and  pass  with  it  by  deed,  gift,  or 
other  form  of  conveyance;  but  when  the 
minerals  are  removed  from  their  position  or 
bed  by  mining  they  become  personal  property, 
and  are  sold  like  other  personal  chattels.  If 
the  owner  grants  to  another  the  right  or  privi- 
lege of  taking  coal  from  his  lands,  this  grant, 
if  not  an  exclusive  one,  is  not  the  grant  of  an 
interest  in  the  land,  but  of  an  easement  or  in- 
corporeal right,  which  leaves  the  title  to 
the  coal  in  place  remaining  in  the  grantor. 
But  a  gram  of  all  the  coal,  or  of  the  exclusive 
right  to  mine  the  coal,  is  a  sale  of  the  coal  in 
place.  The  conveyance  of  the  coal  creates  in 
the  vendee  an  interest  in  land.  The  deed 
or  other  conveyance  is  within  the  recording 
acts,  and  is  subject  to  all  the  rules  and  regula- 
tions governing  conveyances  of  the  surface. 
It  may  convey  an  estate  in  fee  simple  in  the 
coal  or  other  mineral,  or  any  lesser  estate,  in 
the  same  manner,  and  by  the  same  words  of 
grant,  made  use  of  in  conveyances  of  the  sur- 
face. AVhen  such  a  conveyance  has  been  made 
of  the  coal  or  other  mioeral  it  works  a  severance 
of  the  estate  so  conveyed  from  the  surface;  and, 
if  the  deed  be  recorded,  it  is  constructive  no- 
tice to  all  the  world  of  the  fact  of  severance. 
Thenceforward  the  owner  of  the  soil  may  cul- 
tivate, inclose,  and  reside  upon  his  estate  for 
any  leneth  of  time,  but  his  possession  will  not 
exiend  below  it.  It  will  not  grasp  or  affect  in 
the  slightest  degree  the  estate  below  him 
which  has  been  severed  by  the  deed.  In  like 
manner  the  owner  of  the  mineral  estate  may 
enter  upon  and  operate  it  wliile  the  owner  of 
the  surface  is  leaving  his  estate  unoccupied 
and  wild,  but  the  possession  of  the  lower  es- 
tate will  not  reach  upward,  and  attach  to  the 
surface.  Each  estate  may  be  occupied,  con- 
veyed, encumbered,  sold  by  the  sheriff,  or  al- 
lotted in  partition,  without  any  effect  upon  the 
other.  If  a  trespasser  enters  either  estate, 
and  maintains  possession,  he  can  acquire  title 
by  the  statute  of  limitations  after  twenty-one 
years  to  so  much  as  he  has  actually  held  for 
that  length  of  time;  but  his  title  will  not  ex- 
tend above  or  below  the  estate  on  which  he 
enters.  If  he  would  acquire  any  part  of  the 
mineral,  he  must  make  his  entry  upon,  and 
maintain  his  position  within  the  limits  of  the 
mineral  estate  for  the  requisite  period  of  time 
in  an  open,  notorious,  exclusive,  and  continu- 
ous manner.  CaldtPell  v.  Copeland,  87  Pa. 
427,  78  Am.  Dec.  486;  Armstrong  v.  Caldtoell, 
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58  Pa.  284;  KingOey  v.  BilUide  Coal  dk  I.  Co, 
144  Pa.  618.  A  covert  or  clandestine  entry 
will  not  do.  Such  an  entry  will  confer 
no  right  on  the  wrongdoer  until  his  entry 
is,  or  by  the  exercise  of  due  diligence  might 
be,  discovered  by  the  owner.  Until  then  the 
owner  cannot  know  that  his  possession  has 
been  invaded.  Until  he  has,  or  ought  to  have, 
such  knowledge,  he  is  not  called  upon  to  act, 
for  he  does  not  know  that  action  in  the  prem- 
ises is  necessary,  and  the  law  does  not  re- 
Qulre  absurd  or  impossible  things  of  anyone. 
Lewey  v.  H.  C.  FHeke  Coke  Co.  166  Pa.  586, 28 
L.  R.  A.  288;  Scrantom  Oa»  A  Water  Co.  v. 
Lackawanna  Iron  db  C.  Co.  167  Pa.  186.  Pos> 
session,  to  be  adverse,  must  be  open  as  well  as 
continuoYis.  The  intruder  must  keep  his  flag 
flying  in  a  visible  and  hostile  manner.  Ptum- 
mer  v.  HiUtide  Coal  dk  L  Co  160  Pa.  488.  So 
far  on  in  our  inquiry  we  have  a  well-beaten 
path  to  travel,  but  from  this  point  forward  we 
are  without  anv  definite  landmark  to  guide  us. 
The  real  question  presented  is,  May  there  be  a 
severance  of  the  mineral  estate  from  the  sur- 
face bv  the  acts  of  the  owners  of  the  original 
freehold?  And,  if  so,  May  there  be  notice  in 
fact  of  such  severance  to  other  persons  that 
will  affect  them  in  the  same  manner  as  the 
constructive  notice  arising  from  the  recording 
of  the  deed?  It  is  very  clear,  as  we  have  seen, 
that  if  the  deed  to  the  plaintiff  had  been  for 
the  coal  under  the  Porter  tract  only,  the  en- 
try of  McDonald  upon  the  surface,  and  his  in- 
closure  of  a  part  of  it,  would  have  had  no  effect 
upon  the  lower  estate.  The  rule  is  well  set- 
tled by  the  cases  cited  above.  The  reason  of 
the  rule  Is  that  the  sale  of  the  coal  severed  it 
from  the  surface,  and  the  recording  of  the 
deed  gave  constructive  notice  to  McDonald  of 
such  severance,  whether  he  had  any  knowl- 
edge of  it  or  not.  But  the  plaintiff's  deed  was 
for  the  whole  of  the  land,  Including  the  soil  and 
minerals.  The  company  had  the  right,  how- 
ever, to  develop  and  operate  the  mineral  estate 
alone,  if  that  was  to  its  interest,  and  leave  the 
surface  untilled  and  uncleared.  It  elected  to  do 
so.  It  erected  its  breakers,  opened  its  mine,  ex- 
tended its  gangways,  arranged  its  tracks  and 
sidings,  ana  began  the  proouction  of  coal  for 
the  market  from  beneath  the  surface  of  the  Por- 
ter tract  and  its  adjoining  lands.  In  this  man- 
ner it  entered  upon  the  actual  possession  of  ita 
mineral  estate.  For  more  than  sixty  years  it 
has  continued  its  possession  without  interrup- 
tion in  a  manner  that  has  been  obvious  to  all 
persons  in  the  neighborhood.  No  person 
could  pass  or  enter  upon  the  land  without  be- 
ing confronted  with  the  unmistakable  proofs 
of  the  possession  and  active  operations  of  the 
plaintiff  in  this,  its  subterranean  estate.  These 
proofs,  including  the  structures,  the  culm 
piles,  the  prepared  coal,  the  movements  of 
men  and  cars  about  the  pit's  mouth,  brought 
the  knowledge  of  the  plaintiff's  operations  to 
even  the  most  casual  observer  in  a  much  more 
effective  and  satisfactory  manner  than  it 
could  have  beei}  done  by  the  mere  existence 
of  a  recorded  deed.  Why  should  it  not  have 
the  same  legal  effect?  In  this  case  there  is 
still  another  element  of  notice,  for  the  defend- 
ant not  only  made  his  entry  upon  the  surface 
with  full  knowledge,  from  the  acts  of  the 
owner,  of  his  severance,  and  the  occupancy  of 


828 


PB9N0TLTA2nA  BUFSEXB  COUBT. 


Oct., 


the  lower  estate  by  it,  but  he  was  in  its  em- 
ploy, assisting  in  Its  mining  operations.  He 
was  one  of  the  persons  by  whose  labor  the 
plaintiff  preserved  its  possession,  and  kept  its 
own  flag  flying.  Surely,  notice,  could  go  do 
fnrther  than  this.  The  recording  of  a  deed  is 
notice,  notwithstanding  the  party  to  be  af- 
fected by  it  may  never  have  known  of  its  ex- 
istence, or  of  the  severance  wrought  by  it,  be- 
cause he  might  have  known,  if  he  had  exer- 
cised the  vigilance  the  law  requires  of  him, 
and  examined  the  record.  So,  it  is  well  set- 
tled, possession  is  notice,  although  the  person 
to  be  affected  did  not  know  of  it.  It  was  his 
duty  to  take  notice  of  the  possession  as  well  as 
of  the  record,  and,  if  he  failed  to  do  it,  it  was 
his  folly.  He  is  held  to  know,  because  he 
might  have  known  if  he  had  made  the  exam- 
ination which  it  was  his  duly  to  make.  Here 
the  possession  of  the  owner  was  known.  The 
estate  in  which  it  wasat  work  was  known,  and 
the  defendant  was  In  its  service,  contributing 
by  his  own  labor  to  the  development  of  the 
mineral  estate,  and  to  the  maintenance  of  his 
employer's  possession.  This  was  notice  by, 
and  because  of,  the  clearest  knowledge  of  all 
the  facts.  McDonald  had  this  knowledge  when 
he  first  entered  upon  the  surface,  and  he  was 
affected  by  it.  He  knew  of  the  actual  sever- 
ance of  the  estates  in  the  Porter  tract.  He 
knew  the  owners  were  in  the  exclusive  posses 
sion  of  the  lower  one,  and  himself  assisted  as 
an  employee  in  the  work  by  which  that  pos- 
session was  made  visible  and  notorious.  He 
never  did  anything  to  challenge  their  posses- 
sion of  the  mineral  estate.  On  thejcontrary, 
all  he  did,  aside  from  the  erection  of  a  shelter 
on  the  surface,  was  as  servant  of  the  owner, 
under  its  direction,  and  in  the  clearest  recog- 
nition of,  and  subserviency  to,  its  title.  Un- 
der such  circumstances  it  is  plain  that,  if  he 
acquired  a  title  to  the  surface  of  the  6  acres  he 
claims,  he  could  not  clutch  also  the  mineral 
estate,  or  any  part  of  it,  that  lay  below  the 
surface.  It  would  be  inequitable  and  unjust 
to  hold  otherwise  in  this  case.  He  had  stolen 
in  upon  the  surface  while  at  work  for  the 
company  that  owned  both  it  and  the  coal. 
He  knew  of  the  severance  in  fact  of  these  es- 
tates, and  aided  in  the  general  work  that  made 
the  severance  evident  to  the  world.  If.  en- 
tering under  such  circumstances,  he  could  ac- 
quire the  surface,  he  is  limited  to  it.  Know- 
ing all  the  facts,  he  was  bound,  if  he  desired 
to  acquire  title  to  his  employer's  mine,  or  any 
part  of  it,  to  enter  upon  the  mineral  estate  at 
some  point,  take  posses.oion,  hold  it  openly 
and  adversely  for  twenty-one  years,  so  thathfs 
position  and  claim  could  have  been  known  to 
the  owner.  Ady  different  holding  would  lead 
to  very  absurd  results.  It  would  require  us 
to  hold  that  constructive  notice  is  better  than 
actual  notice.  Even  this  is  short  of  a  full 
statement  of  the  result  of  the  contrary  doc- 
trine, for  in  reality  it  would  require  us  to  hold 
that  notice  in  fact  had  no  significance,  and 
bound  no  one.  If  McDonald  was  not  bound 
by  the  complete  knowledge  he  possessed  and 
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the  opportunity  for  inquiry  which  his  relationi 
to  the  owner  afforded  him,  it  would  follow 
that  actual  knowledge  did  not  so  much  as  put 
him  upon  inquirv.  It  would  be  much  more 
reasonable  to  strike  down  the  constructive  no- 
tice which  the  law  raises  from  the  recording 
of  a  deed  than  thus  to  put  it  out  of  the  power 
of  an  owner  to  protect  himself  by  the  clearest 
disclosure  of  his  possession  of  his  estate,  and 
its  purpose,  to  one  of  his  own  emf>loyees.  But 
it  is  said  that  the  company  was  not  engaged  in 
mining  immediately  under  the  6  acres  of  sur- 
face occupied  by  McDonald,  and  that  there 
was  considerable  unmined  coal  in  place  directly 
below  his  inclosure.  McDonald  entered  upon 
the  surface  of  the  Porter  tract  knowing  of  the 
severance  of  the  coal  under  it  from  the  sur- 
face. The  plaintiff's  mineral  estate  was  pro- 
tected as  fully  by  this  actual  knowledge  as  it 
would  have  been  by  constructive  notice,  and 
no  title  by  the  statute  of  limitations  could  he 
acquired  within  the  limits  of  that  estate  with- 
out an  entry  upon  it.  An  entry  upon  another 
estate — that  upon  the  surface — can  have  do 
effect  outside  the  estate  entered.  If  there  is 
no  severance,  an  entry  upon  the  surface  will 
extend  downward,  and  draw  to  it  a  title  to  the 
underlying  minerals;  so  that  be  who  disseises 
another,  and  acquires  title  by  tde  atatute  of 
limitations,  will  succeed  to  the  estate  of  him 
upon  whose  possession  he  has  entered.  But, 
if  a  severance  is  made  before  his  entry,  and 
be  has  notice  of  that  severance,  either  by  the 
record,  or  by  the  state  of  the  possession  ac- 
quired both  by  observation  and  by  years  of 
service  in  the  employment  of  the  owner,  bis 
entry  upon  either  of  the  estates  will  noi  af- 
fect the  other.  Possibly  the  question  of  the 
extent  of  the  possession  of  a  trespassing  miner 
acquired  by  reason  of  his  entry  upon  the 
mineral  estate  may  sometime  be  presented. 
If  so,  it  will  be  time  to  consider  it  when  it 
comes  before  us.  It  is  not  in  this  case.  As 
applicable  to  the  facts  now  before  us,  we  hold 
that  the  Porter  tract,  or  so  much  of  it  as  was 
accessible  from  the  pit's  mouth  in  use,  so  that 
coal  could  be  mined  and  removed  therefrom 
by  the  ordinary  methods  of  mining,  was  in 
the  actual  possession  of  the  plaintiff  ,  and  that 
no  inclosure  upon  the  surface  of  that  tract  by 
one  who  had  notice  of  the  severance  would 
draw  to  it  any  part  of  the  mineral  estate  within 
its  limits.  This  disposes  of  the  suggestion 
that  the  unmined  coal  under  the  6  acres  has 
been  or  could  be  acquired  by  McDonald  by 
virtue  of  his  possession  on  the  surface.  He 
acquired  the  surface  because  he  put  bis  actual 
possession  against  the  constructive  possession 
of  the  owner.  He  did  not  acquire  the  coal 
because  he  had  actual  notice  of  its  severance' 
from  the  surface  by  the  owner.  This  limited 
his  possession  to  the  tsstate  on  which  he  en- 
tered. 

Theie  vie^es  require  tu  to  reverse  the  decree  of 
t?ie  court  below,  to  n>store  the  preliminary  in- 
junction, and  upon  the  facts  that  are  undis- 
puted to  make  the  injunction  perpetual;  the 
costs  of  this  appeal  to  be  paid  by  the  appellees. 
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!•  The  ftLets  stated  in  an  altematlTe 
nrrit  of  maadamiui  may  be  suppieineDted  by 
those  stated  in  the  application  in  determfnlnir 
whether  or  not  they  are  sufficient  to  withstand  a 
demurrer. 

S.  Mandamiui  may  be  iawoked  to  force 
a  township  trustee  to  meet  with  others 
for  the  purpose  of  appolnttntr  a  county  superin- 
tendent as  required  by  law.  when  they  have  met 
on  a  day  Hzed  by  law  for  that  purpose,  and  have 
adjourned  from  day  to  day  for  want  of  a 
quorum. 

S«  The  G4»nrt  knows  judicially  the  proper 
biennial  year  in  which  the  law  requires  trustees 
of  each  county  in  the  state  to  meet  and  elect  of- 
ficers. 

^  The  statutory  provisions  naming  the 
time  for  tmstees  to  eonwene  in  order  to 
appoint  a  county  superintendent  are  directory 
only,  and  the  failure  to  iret  a  quorum  on  that 
day  does  not  prevent  a  meeting  for  that  purpose 
on  a  subsequent  day. 

O.  An  applicant  for  the  writ  of  manda- 
mus need  not  show  any  legal  or  special 
interest  in  the  result,  but  only  that  he  is  a  citl- 
aen  and  as  such  Interested  In  common  with  other 
Glttzensin  the  execution  of  the  law  when  the  ob- 
ject of  the  action  is  to  enforce  the  performance 
of  a  public  duty  or  right  in  which  the  people  in 
ireneiral  are  intq^rested. 

(October  88. 1807 J 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Blackford  County  in 
favor  of  relators  In  a  mandamus  proceeding  to 
compel  him  tameet  with  relators  in  his  offi- 
cial capacity  of  township  trustee  for  the  pur- 
pose of  transacting  township  business.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Jay  A.  Hindman,  for  appellant: 

In  the  earlier  practice  it  was  held  that  the 
application,  petition,  or  affidavit  for  the  writ 
constitutes  the  complaint,  and  that  the  alter- 
native writ  is  in  the  nature  of  a  summons  or 
notice. 

Cory  ▼.  Carter,  48  Ind.  827,  17  Am.  Rep. 
788:  Draper  v.  Cambridge,  20  Ind.  268;  StaU, 
FuVheart,  v.  Bvckles,  89  Ind.  272;  Lewis  v. 
Eenley,  2  Ind.  832. 

Later,  a  rule  of  practice  was  declared  that 
the  alternative  writ  constitutes  the  complaint, 
and  must,  within  itself,  state  a  prima  facie 
cause  of  action. 

Citirhe  County  Comre.  v.  State,  Leiris,  61  Ind. 
75;  Boone  County  Comrs.  v.  State,  Titvs,  61 
Ind.  879;  Jeesfip  v.  Carey,  61  Ind.  bM\Johneon 
V.  SmiUi,  64  Ind.  275;  Smith  v.  Johneon,  69 
lod.  55. 

NoTC— As  to  qnorum,  see  also  Lawrence  v.  In- 
^erfloll  (Tenn.)  6  L.  R.  A.  308,  and  iwit:  Tillman  ▼. 
Otter  <Ky.)  29  L.  K.  A.  110;  and  State,  Stanford,  v. 
Billnffton  (N.  C J  80  L.  B.  A.  688L 
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This  rule  was  modified  in  the  case  of  OiU 
V.  SlaU,  Ripley  County  Comrs.,  72  Ind.  266, 
where  it  was  held  that  the  application  and  the 
writ  constitute  the  complaint,  and  that  the 
office  of  the  alternative  writ  is  to  notify  the 
defendant  what  it  is  sought  to  have  him  com- 
manded to  do,  and  to  give  him  an  opportunity 
to  show  cause  against  such  mandate.  This 
rule  seems  to  be  a  departure  from  the  estab- 
lished practice  In  almost  every  other  jurisiiic- 
tion,  and  is  evidently  not  well  supported  by 
authority  or  fundamental  principles  of  plead- 
ing. 

In  ordinary  actions  the  rules  of  pleading  are 
not  so  lax. 

Farris  v.  Jones,  112  Ind.  498. 

To  adopt  a  rule  of  practice  in  extraordinary 
proceeding  that  would  not  be  tolerated  in  or- 
dinary actions  seems  to  be  without  sanction  of 
law.  and  in  violation  of  fundamental  prin- 
ciples of  pleading. 

Clarke  County  Comrs.  v.  8Me^  Letois,  61  Ind. 
75;  Cajf^fn  v.  State,  Rader,  91  Ind.  324;  Slate, 
Sigler,  v.  Madison  County  Comrs,  92  Ind.  138. 

The  application,  strictlv  speaking,  is  not  a 
part  of  the  pleadings  in  the  case. 

High,  Eztr.  Legal  Rem.  8d  ed.  §§  508-510, 
514. 

The  alternative  writ  being  regarded  as  the 
foundation  of  all  the  subsequent  proceedings 
in  the  case,  and  resembling,  in  this  respect,  a 
declaration  in  an  ordinary  action  at  common 
law,  it  must  show  upon  its  face  a  clear  right 
to  the  relief  demanded,  and  the  material  facts 
upon  which  the  relator  relies  must  be  dis- 
tinctly set  forth,  so  that  they  may  be  admitted 
or  traversed  by  the  return. 

High,  Eztr.  Legal  Rem.  $$  586-588;  Ham- 
bleton  V.  Dexter,  89  Mo.  188;  14  Am.  &  Eug. 
Enc.  Law,  p.  312;  Florida  C,  <k  P.  R,  Co.  v. 
State,  Tavares,  81  Fla.  482,  20  L.  R.  A.  419. 

In  many  jurisdictions  a  private  citizen  must 
have  some  special  interest  or  right  to  be  pro- 
tected, independent  of  that  which  he  holds  in 
common  with  the  public  at  large,  to  entitle 
him  to  mandamus. 

Mifeheli  v.  Boardman,  79  Me.  469;  People, 
RvsMell,  V.  Inspeetors  A  Agents  of  State  Prison, 
4  Mich.  187;  Beffner  v.  Com,,  Kline,  28  Pa.  108; 
Reedy  v.  Eagle,  28  Kan.  254;  State,  Ban\ford. 
V.  HoUinshead.  47  N.  J.  L.  489. 

In  other  jurisdictions  a  more  liberal  rule  ob- 
tains, and  when  the  question  is  one  of  public 
right,  and  the  object  of  the  mandamus  is  to 
procure  the  enforcement  of  a  public  duty,  the 
relator  need  not  show  that  he  has  a  special  in- 
terest in  the  subject-matter  of  the  action.  But 
in  these  jurisdictions,  where  the  rule  is  most 
liberal,  it  must  at  least  be  shown  that  the  re- 
lator is  a  citizen  and  as  such  has  an  interest  in 
the  execution  of  the  laws. 

Decatur  County  Comrs,  v.  State,  Hamilton, 
86  Ind.  8. 

The  demurrer  to  the  alternative  writ  called 
in  question  the  right  or  authority  of  the  rela- 
tors to  institute  or  maintain  this  suit. 

Farris  v.  Jones,  112  Ind.  498. 

The  averments  in  the  writ  should  show  that 
the  thing  asked  can  be  done,  that  its  perform- 
ance ia  not  impossible,  and  that  the  relators 
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ha^e  a  clear  right  to  the  granting  of  the 
writ 

StaU,  OUaer,  ▼.  Oruhb,  85  Ind.  d18. 

The '  writ  of  mandamus  only  issues  where 
there  is  a  clear  and  specific  legal  right  to  be 
enforced,  or  a  duty  which  ought  to  be  and  can 
be  performed,  and  where  there  is  no  other 
specific  and  adequate  legal  remedy. 

High,  Extr.  Legal  Rem.  8d  ed.  g  9. 

Since  tbe  act  in  question  could  be  performed 
ODly  in  conjunction  with  other  persons,  a  time 
ou^bt  to  have;  been  fixed  in  the  writ  for  the 
dome  of  tbe  thing  commanded,  otherwise  tbe 
mandate  could  not  be  obeyed  by  the  respond- 
ent. 

Especial  care  should  be  tal^en  in  framing  the 
mandatory  clause  of  the  alternative  manda- 
mus, since  the  writ  must  be  enforced  in  the 
terms  in  which  it  is  issued,  or  not  at  all,  and 
the  relator  is  concluded  by  its  terms. 

High,  Extr.  Legal  Rem.  §  589;  Fltnida  C. 
A  P.  R,  Co,  y.  8UUe,  Tavaret,  81  Fla.  48d,  20 
L.  a  A.  419. 

The  courts  are  powerless  to  award  the  per- 
emptory writ  of  mandamus  in  any  other  form 
than  that  fixed  by  the  alternative  writ. 

High,  Extr.  Legal  Rem.  g  548;  14  Am.  & 
Eng.  Enc  Law,  p.  214. 

Mandamus  will  not  lie  to  compel  the  ap- 
pointment of  a  county  superintendent  at  a  time 
other  than  that  fixed  by  statute. 

8taU,  Fry,  v.  Martin  County  Qmn.  125 
[nd.  247;  WUliamtpart  v.  Kent,  14  Ind.  806; 
BtaU,  Walden,  v.  Vanotdal,  181  Ind.  888,  15  L. 
R.  A.  882;  State,  Laughlin,  t.  P^frter,  118  Ind. 
79. 

Mr.  John  A.  Bonham  for  appelleea. 

Jordan*  J.,  deliyered  the  opinion  of  the 
court: 

This  was  a  proceediog  in  the  lower  court  on 
tbe  part  of  the  relators,  Yireil  H.  Alexander 
and  Alexander  Gable,  to  obtsan  a  writ  of  man- 
date against  tbe  appellant,  a  township  trustee 
of  Blackford  county,  lodiana,  to  compel  him 
to  meet  with  them  (who  are  also  township  trus- 
tees) for  the  purpose  of  electing  a  county  super- 
intendent of  schools.  On  the  filing  of  the  ap- 
plication tbe  court  awarded  an  alternative 
writ  After  beine  served  with  this  writ  the 
appellant  appeared  in  court,  and  demurred. for 
insufl^ciency  of  facts,  (1)  to  tbe  application;  (2) 
to  the  alternative  writ;  (8)  to  the  application 
and  alternative  writ  taken  as  one  pleadiog. 
Each  of  these  demurrers  was  overruled,  and 
the  proper  exceptions  were  reserved.  Appel 
lant  refusing  to  plead  further,  the  court  granted 
a  peremptory  writ  of  mandate,  as  prayed  for 
by  the  relators,  commanding  the  appellant  to 
meet  at  the  auditor's  office  at  9  o'clock  a.  x. 
on  June  28,  1897,  for  the  purpose  of  appoint- 
ing a  county  superintendent  The  several  rul- 
ings of  the  court  upon  the  demurrers  are  as- 
signed as  errors. 

The  following  facts,  among  others,  are  sub- 
stantially alleged,  in  the  Application,  and  in 
part  recited  in  the  alternative  writ:  At  and 
for  more  than  one  year  prior  to  the  filing  of 
the  application,  on  June  8,  1897,  tbe  relators 
were  resident  citizens  and  taxpayers  of 
Blackford  county,  Indiana,  and  were  each 
township  trustees  of  said  county.  That  there 
are  four  townships  in  that  county,  and  no 
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more;  and  appellant  at  the  beginnini^  of  this 
action,  and  for  more  than  one  year  prior  to 
said  time,  was  the  duly  elected,  qualified,  and 
acting  trustee  of  Harrison  township,  of  said 
county.  That  these  relators  and  appellant,  as 
such  trustees,  were,  in  pursuance  of  law.  sa- 

3uired  to  meet  at  the  office  of  tbe  county  au- 
itor  on  the  1st  Monday  of  June,  1897,  for 
the  purpose  of  appointing  a  county  anperin- 
tendent  That  in  pursuance  of  tbe  statute, 
and  a  previous  written  notice  givea  by  the 
county  auditor  to  each  and  all  of  Skid  tmstein 
to  meet  at  tbe  time  and  place  aforesaid  stated, 
tbe  relators,  as  such  trustees,  did  on  tbe  1st 
Monday  in  June,  1897,  the  same  being  Jane  7. 
1897,  at  9  o'clock  ▲.  x.  meetat  the  ofiSoe  of 
the  said  auditor  for  the  purpose  of  appointing 
a  superintendent,  but  appellant,  as  such  trus- 
tee, failed  and  refused  to  meet  at  said  hour  on 
said  day,  or  at  any  other  time  during  said  day. 
That,  by  reason  of  the  fact  that  £ere  were 
four  township  trustees,  it  was  necessary  for 
three,  at  least,  of  that  number  to  meet,  in  or- 
der to  organize  and  proceed  with  the  basfoeas 
of  electing  a  superintendent  During  all  of 
said  day  none  of  the  trustees  except  tnese  re- 
lators met  at  said  auditor's  office,  whereby 
they  were  prevented  from  perfecting  an  organ- 
ization and  appointing  a  county  superintend- 
ent That  relators,  from  the  time  they  met  as 
aforesaid  with  the  auditor  at  his  office,  re- 
mained there,  ready  to  organize  and  appoint 
a  superintendent,  until  the  hour  of  12  o'clock 
midnight  on  said  day;  and  no  other  trustees 
having  appeared  at  said  meeting,  or  being 
present  thereat,  and  that  they  being  unable  to 
transact  any  business,  by  reason  of  the  ab^ 
sence  of  the  other  two  trustees,  they  adjourned 
to  meet  at  the  same  place  on  t^e  day  foUowiog 
(June  8,  1897)  at  9  o^clock  a.  m.  'The  relators 
again  met  at  the  time  and  place,  in  accordance 
with  their  adjournment,  but  neither  tbe  ap- 
pellant nor  the  other  trustee  appeared  at  said 
meeting  on  said  following  day.  It  is  further 
shown  that  these  relators  continued  their  meet- 
ing at  the  auditor's  office  on  the  day  last  men- 
tioned, up  to  the  time  of  filing  their  application 
herein;  and  it  is  alleged  that  they  intend  to  meet 
for  the  purpose  of  electing  a  county  superin- 
tendent, and  adjourn  from  day  to  day,  until  a 
quorum  is  secured,  etc.  They  aver  that  the 
business  of  appointing  a  superintendent  cannot 
be  effected  without  the  appellant  being  present 
with  them  at  said  meeting,  and  that  no  other 
adequate  remedy  exists. 

The  first  contention  of  counsel  for  appellant 
is  that  the  facts  as  alone  recited  in  the  alterna- 
tive writ  are  not  sufficient  to  withstand  a  de- 
murrer. Prior  to  the  decision  of  Clarke  Caunty 
Comm,  V.  State,  Lewie,  61  Ind.  75,  a  praciioa 
of  treating  the  application  as  the  complaint,  in 
actions  for  mandate,  even  where  the  alterna- 
tive writ  had  been  issued,  seems  to  have  b^n 
recofnii^'Od  by  this  court.  In  tbe  case  above 
cited  a  departure  was  made  from  this  practice 
and  it  was  there  held,  in  view  of  the  provi- 
sions of  the  Code  of  1868  relative  to  mandamus 
suits,  and  upon  the  authority  of  Moses  on  Man- 
damus, that  the  alternative  writ  must  be  taken 
as  in  the  Jiature  of  a  complaint  in  the  cause, 
and  the  facts  stated  therein  must  be  sufficient 
to  entitle  the  party  to  the  writ  In  QUI  v. 
StaU,  Ripley  County  Oomre.,  72  Ind.  866,  the 
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fonner  decisions  of  this  court,  iocladioff  Clarke 
County  Comn.  ▼.  State,  LevtU,  61  fiid.  76, 
upon  this  question,  were  reviewed,  and  the 
rule  was  there  stated  as  follows:  '*Tbe  alter- 
natiye  writ,  when  Issued,  will  be  taken  as  in 
the  nature  of  a  complaint  in  the  cause,  and 
'must  show  what  is  claimed,  and  in  itself,  or 
in  connection  with  the  complaint,  petition,  or 
aflSdavit  on  which  it  issued,  show  the  ground 
on  which  the  claim  is  made;  and  the  facts 
stated  must  be  sufficient  In  law  to  entitle  the 
pSiTty  to  the  writ. ' "  The  court  further  saying : 
"This,  we  think,  in  harmony  with  the  spirit 
of  the  Code,  and  with  the  practice  which  has 
long  obtained  in  this  class  of  cases,  and,  while 
it  does  not  overrule,  will  prevent  any  undue 
extension  or  misapplication  of  the  rule  enunci- 
ated in  the  later  cases  referred  to."  This  hold- 
ing was  followed  in  PotUy.  State,  Ogg^  75  Ind. 
886.  Since  the  decision  in  Gill  v.  StaU,  Ripley 
County  ComTB.,  72  Ind.  266,  it  has  been  the 
practice,  in  at  least  some  of  the  trial  courts  in 
this  state,  to  call  in  question  by  the  same  de- 
murrer, the  sufficiency  of  the  facts  stated  in 
the  writ  and  application,  taken  together;  and 
this  procedure  seems  to  have  been  recognized 
by  the  appellant  in  the  lower  court,  by  address- 
ing, as  he  did,  in  one  particular,  a  demurrer 
to  both  the  writ  and  application.  In  the  case 
of  La  Grange  County  Comrs.  v.  Cutler,  7  Ind. 
6,  this  court  held  that  it  had  been  the  practice 
to  look  into  the  whole  record  and  determine 
whether  mandamus  is  the  appropriate  remedy, 
as  well  as  the  question  whether  the  allegations 
are  sufficient  to  au thorize  the  w rit.  While  it  may 
be  and  ought  to  be  considered  the  proper  prac- 
tice, under  the  more  recent  decisions  of  this 
court,which  assert  a  rule  of  practice  consistent 
with  that  generally  prescribed  by  authorities  on 
mandamus  proceedings,  to  treat  the  alterna- 
tive writ,  unless  the  issuing  thereof  has 
been  waived  by  the  defendant,  as  a  complaint, 
upon  which  issues  of  law  and  fact  may  be 
joined,  and,  generally  speaking, the  facts  therein 
recited  ought  to  be  sufficient  to  justify  the 
court  In  awarding  the  peremptory  writ,  never- 
theless those  alleged  in  the  verified  application, 
upon  which  the  alternative  writ  rests,  may  be, 
when  necessary,  used  or  looked  to  in  order  to 
supplement  those  embraced  in  the  writ,  and 
the  application  may  be  considered  by  the  court 
in  connection  with  the  alternative  writ  to 
which  the  demurrer  may  have  been  addressed. 
Therefore,  If  the  facts  in  the  writ  alone,  or 
when  supplemented  by  those  in  the  applica- 
tion, are  sufficient  to  entitle  the  applicant  to 
the  peremptory  writ,  a  demurrer  addressed  to 
the  alternative  writ  alone,  or  to  both  the  writ 
and  application,  should  be  overruled.  This 
rule  is  in  harmony  with  the  holding  in  the 
cases  of  La  Orange  County  Comre,  v.  Cutler,  7 
Ind.  6;  OiU  v.  StaU,  72  Ind.  266,  and  Potle  v. 
State,  Ogg,  75  Ind.  ^,  and  does  not  militate 
against  other  decisions  of  this  court  wherein, 
in  effect.  It  is  held  that  the  writ,  when  consid- 
ered alone,  without  reference  to  the  applica- 
tion, must  be  sufficient.  This  point  being  set- 
tled, we  are  not,  therefore,  in  this  case,  as  in- 
aistiki  by  appellant,  compelled  to  confine  our 
inquiry  only  to  the  facts  in  the  writ,  but  may 
consider  them  together  with  those  alleged  in 
the  application. 
The  principal  question  submitted  for  our  de- 
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cision  is,  Are  the  facts  disclosed  by  the  alter- 
natlFC  writ  and  application,  when  considered 
together,  sufficient  to  warrant  the  lower  court 
m  its  action  In  overruling  the  demurrer  to  the 
writ  and  ordering  the  peremptory  writ  of  man- 
date to  issue,  requiring  the  appellant  to  meet 
with  the  relators  at  the  auditor's  office  of  Black- 
ford county  on  the  day  mentioned,  for  the  pur- 
pose of  appointing  a  county  superintendent? 
The  theory  of  the  insistanoe  of  appellant's 
counsel  is  (1)  that  relators  herein  are  not 
shown  to  have  the  requisite  interest  to  entitle 
them  to  prosecute  this  action;  (2)  that,  under 
the  facts,  mandamus  will  not  lie  to  compel  the 
appellant  to  meet  for  the  purpose  of  electing 
a  superintendent  on  a  day  subsequent  to  the  1st 
Monday  in  June,  or.  In  other  words,  that'he 
did  not  have  the  power,  under  the  statute  in 
controversy,  of  meeting  after  the  time  pro- 
vided therein,  for  the  reason,  as  contended, 
that  the  law  Is  mandatory  in  this  respect,  and 
restrains  him  from  doing  so.  Hence,  on  this 
ground,  the  principal  contention  Is  that  he  can- 
not be  mandated  bv  the  court  to  exercise  a 
power  which  he  did  not  possess  after  the  1st 
Monday  in  June,  1897.  ana  consequently  there 
can  be  no  meeting  and  election  by  the  trustees 
until  the  next  biennial  year.  It  is  aJso  in- 
sisted that  it  does  not  appear  from  the  facts 
that  any  vacancy  had  occurred  in  the  office  of 
superintendent  in  Blackford  countv,  which 
was  required  to  be  filled  on  the  1st  Monday  in 
June,  1897.  Rev.  Stat.  1894,  g  5900;  Rev. 
Stat.  1881,  %  4424,  provides:  *'The  township 
trustees  ...  of  each  county  shall  meet  at  the 
office  of  the  county  auditor  of  such  county,  on 
the  1st  Monday  in' June,  1878,  and  bienniallv 
thereafter,  and  appoint  a  county  superintendt- 
ent  .  .  .  whose  official  term  shall  expire 
as  soon  as  his  successor  is  appointed  and  quali- 
fied. .  .  .  Whenever  a  vacancy  shall  occur 
in  the  office  of  county  superintendent,  by 
death,  resignation,  or  removal,  the  said  trus- 
tees, on  notice  of  the  county  auditor,  shall  as- 
semble at  the  office  of  such  auditor,  and 
fill  such  vacancy  for  the  unexpired  portion  of 
the  term  .  .  .  and  the  county  auditor  shsll  be 
clerk  of  such  election  in  all  cases,  and  give  the 
casting  vote  in  case  of  a  tie,"  etc.  Rev.  Stat 
1894.  ;^  1182:  Rev.  Stat.  1881,  g  1168,  being 
g  804  of  the  Code  of  Civil  Procedure,  provides: 
**  Writs  of  mandate  may  be  issued  to  any  in- 
ferior tribunal,  corporation,  board,  or  person 
to  compel  the  performance  of  an  act  which  the 
law  especially  enjoins,  or  a  dutyresultinf  from 
an  office,  trust,  or  station."  Under  thu  pro- 
vision of  our  Code,  the  rule  is  well  affirmed 
that  mandamus  is  the  proper  remedy  to  coerce 
an  officer  to  discharge  a  public  duty,  and  any 
person  having  an  interest  in  the  matter  involved 
may  apply  for  the  writ.  Hamilton  v.  State, 
Batee,  8  Ind.  452;  ffendereon  v.  State,  Over- 
man, 58  Ind.  60;  Boliaayy,  Henderson,  67  Ind. 
108.  Mandamus  is  regarded  as  an  extraordi- 
narv  remedy  of  an  equitable  nature,  which 
will  lie  only  where  the  law  affords  no  other  ade- 
quate remedy,  and  hence,  without  the  aid  of 
tne  writ,  there  would  be  a  failure  of  justice. 
The  statute,  in  express  terms,  lodges  the  elec- 
tion of  a  county  superintendent  in  the  town- 
diip  trustees  of  each  countv,  and  imposes  upon 
each  of  them  the  duty  of  meeting  on  the  Ist 
Monday  in  June,  beginning  in  1878,  and  on 
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the  same  day  biennially  thereafter,  at  the  place 
designated,  and  of  appointiDg  a  county  apper* 
intendent.  This  being  a  duty  enjjoined  upon 
these  officials  by  law,  therefore,  m  the  event 
they  refuse  or  ne^rlect  to  discbarge  it,  it  then 
becomes  one  of  the  peculiar  functions  of  a 
mandate  to  compel  them  to  obey  the  law  by 
discharging  this  duty,  as  there  are  no  other 
adequate  means  to  meet  and  remedy  the  evils 
and  iniustice  which  would  result  by  reason  of 
the  failure  or  refusal  of  these  public  servants 
to  respect  and  obey  the  law.  Certainly,  it  can- 
not be  successfully  controverted  but  what 
mandamus  may  be  invoked  to  force  township 
trustees,  or  any  one  thereof,  to  meet  with  each 
other  at  the  same  time  &nd  place  prescribed  by 
law,  and  proceed  with  the  business  of  appoint- 
ing a  county  superintendent.  This  being  true, 
then, if  it  can  be  said  that  they  are  not  restralDcd 
or  prohibited  by  the  statute  in  question  from 
meeting  and  performing  this  duty  after  the 
day  prescribed,  but  still  have  the  power  to 
subsequently  do  so,  there  is  no  question  but 
what,  in  the  event  of  their  failure  or  refusal 
to  meet  for  the  purpose  mentioned  after  the 
lapse  of  the  time  fixed  by  law,  they  may  also 
be  compelled  to  do  so  by  a  writ  of  mandate,  on 
the  application  of  any  person  shown  to  be  in- 
vested with  the  right  in  the  particular  instance 
to  demand  it.  People,  8mtth,  v.  Sckiellein,  95 
N.  Y.  124. 

Having  reached  this  conclusion,  we  may 
proceed  to  determine  whether,  in  view  of  the 
.  facts  in  this  cause  and  the  law  applicable 
thereto,  the  appellant  still  had  the  legal  power 
to  meet  for  the  purpose  provided  by  the  stat- 
ute after  the  expiration  of  the  time  therein 
fixed,  and  was  it  his  duty  to  exercise  this 
power?  We  may,  however,  first  say,  in  an- 
swer to  appellant's  insistence,  namely,  that 
there  are  no  facts  alleged  showing  that  any 
vacancy  had  occurred  in  the  office  of  superin- 
tendent of  Blackford  county  which  required  a 
meeting  of  the  trustees  on  the  1st  Monday  in 
June,  1897,  in  order  to  fill  the  same,  that  we 
recognize  no  merit  in  this  contention.  Under 
the  provisions  of  the  statute  the  official  term 
of  a  county  superintendent  extends  from  one 
biennial  election  to  the  next,  and  terminates 
as  soon  as  his  successor  is  elected  and  qualified ; 
and  anyone  appointed  to  fill  a  vacancy  holds 
only  for  the  unexpired  part  of  the  term,  and 
until  his  successor  is  elected  and  aualified  at  the 
next  ensuing  biennial  election.  We  accordingly 
Judicially  know  that  1697  is  the  proper  bien- 
nial year  in  which  the  trustees  of  each  county 
in  the  state  were  required  to  meet  on  the  Ist 
Monday  in  June  and.elect  successors  to  the  su- 
perintendents then  in  office.  In  arriving  at  a 
correct  interpretation  of  the  only  point  now  in- 
volved, we  may  consider  it,  first,  in  the  light  of 
our  own  decisions  v^ich  have  a  bearing 
thereon,  and  next  in  tlmt  of  other  authorities. 
In  the  case  of  State,  Dickerwm,  v.  Harrison, 
67  Ind.  71,  it  appeared  that  the  trustees,  being 
twelve  in  number,  met  on  the  1st  Monday  in 
June,  1879,  but  were  unable  to  choose  a  su- 
perintendent. On  the  morning  of  the  next  day 
they  adjourned  Hue  die.  In  pursuance  of  a 
notice  from  the  auditor,  eleven  of  them  con- 
vened again  at  his  office  on  June  16,  1879,  and 
organized,  and  were  proceeding  to  appoint  a 
superintendent,  when  three  of  the  number  with- 

88  L.  R.  A. 


drew  from   the  meeting,  and  tb«  remaining 
eight  selected  a  superintendent.    The  election 
was  held  invalid.    The  question,  as  there  in- 
volved, seems  to  have  received  but  a  cursory 
consideration,  and  the  only  reason  ^iven  to 
support  the  decision  is  the  bare  mention  of  the 
fact  that  the  appointment  not  having    been 
made  on  the  1st  Monday  in  June,  and    no  va> 
cancy  existing,  by  reason  of  removal,  resigna- 
tion, or  death,  the  appointment  of  the  appel- 
lant therein  was  not  authorized.    In  Sackett  v. 
State,  Foreman,  74  Ind.  486,  the  statute   there 
involved  required  the  common  coundl  of  each 
city  to  annually  elect  at  its  first  regular  meet- 
ing in  June  one  school  trustee.    The  common 
council  of  the  city  of  New    Albany  having 
failed  to  elect  such  trustee  at  its  first  regular 
meeting  in  June,  in  1880.  it  performed   this 
duty  at  a  regular  session  held  on  July  19  of 
that  year,  and  this  action  of  the  council  was 
sustained.    This  court  held  in  that  case  that, 
while  the  election  should  have  occurred  at  the 
first  regular  meeting  in  June,  still  the  statute 
could  not  be  construed  as  limiting  the  power 
of  the  council  to  the  time  prescri&d,  4>ut  that 
it  could  be  legally  exerciaed  by  electing  a  trus- 
tee on  a  subsequent   day.    In  course  of  the 
opinion,  on  page  489,  it  was  said  by  the  court, 
per  Woods,  J.:    "The  counsel  for  the  appel- 
lee, on  the  contrary,  insist  that,  under  the  law, 
the  duty  to  elect  is  imperative,  and  that,  in  so 
far  as  it  prescribes  the  time  when  the  election 
shall  be  bad,  the  statute  is  directory  only.    We 
concur  in  this  position.    The  opposite  view 
le>«ds  directly  and  necessarily  to  results  which 
it  is  impossible  to  believe  could  -have  been  in- 
tended by  the  legislature,  and  which  an  exam- 
ination of  the  provisions  of  the  law  will  plainly 
show  were  not  intended.    A  failure  to  elect  at 
the  appointed  time,  as  may  well  have  been  con- 
ceived, is  liable  to  happen  from  many  causes. 
A  quorum  of  the  common  council  may    be 
wanting  on  account  of  accident,  or  of  sickness 
or  of  absence  of   its  members,  and,  when  a 
quorum  is  not  wanting  a  tie  vote  may  defeat  a 
choice.    But  if  it  be  held  that  a  failure  to  elect 
suspends  the  power  to  elect  until  the  recnr- 
rence  of  the  prescribed  day,  it  is  easy  to  see 
that  corrupt  motives  and  infiuences  may  in- 
tervene for  the  purpose  of  preventing  an  elec- 
tion at  the  appointed  time.    If  reasonably  pos- 
sible to  be  escaped,  an  interpretation  of  the 
law  which  promotes  or  tends  to  such  results 
should  not  be  adopted."    The  case  of  StflU, 
Dickerson,  v.  Harrison,  67  Ind.  71,  was  dis- 
tinguished in  this  last  appeal,  and  in  referring 
to  it  Judge  Woods   said:    ''It  may  well  be 
doubted,  however,  whether,  if  an  election  had 
been  accomplished  upon  the  second  day,  or 
upon  the  day  of  an  adjourned  meeting,   held 
within  a  reasonable  time,  it  would  have  been 
declared  invalid;  and  possibly,  after  the  ad- 
journment withoutday,a  mandamus  might  law- 
fully have  issued  to  compel  a  reassemblage,  in 
order  to  perform  the  work  which  they  ought 
to  have  done  before  adjourning."    In  State, 
Walden,  v.   Vanosdal,  181  Ind.  388,  15  L.  R 
A.  832,  the  trustees  met  on  the  1st  Monday  in 
June  of  the  required  year,  and  .remained  in 
continuous  session  until  after  midnight  on  that 
day,  after  which  hour  they  elected  a  superin- 
tendent.   This   election    was  held  valid.    In 
People  V.  Allen,  6  Wend.  486,  the  militia  law 
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ot  the  state  of  New  York  made  it  the  duty  of 
^rertaiD  commaDdiog  oflScers  to  appoint  brigade 
•court  martiaJs  on  or  before  the  Istday  of  June 
ID  each  year.  The  coonmaDdiDg  officer  omitted 
to  appoint  the  court-martial  in  that  case  until 
July  next  following  the  time  fixed  by  the  law. 
The  appointment  was  held  valid.  In  review- 
ing the  question  of  the  power  of  the  officer  to 
appoint  the  court-martial  the  court  said: 
''Where  a  statute  specifies  the  time  within 
'Which  a  public  officer  is  to  perform  an  official 
act  regarding  the  rights  and  duties  of  others,  it 
will  be  considered  directory  merely,  unless  the 
nature  of  the  act  to  be  performed,  or  the  lan- 
guage used  by  the  legislature,  shows  that  the 
oesignation  of  the  time  was  intended  as  a  limi- 
tatioD  of  the  power  of  the  officer."  This  state- 
ment of  the  law,  at  least  in  five  appeals,  has 
been  expressly  approved  by  this  court.  See 
JViit*  V.  King,  27  Ind.  356;  Day  v.  Eerod,  88 
Ind.  197;  Jones  v.  Oarnahan,  63  Ind.  229: 
Sackett  v.  State,  Foreman,  74  Ind.  486;  Jones 
▼.  Swift,  94  Ind.  516.  In  Dill.  Mun.  Corp. 
:8d  ed.  §  839,  the  author  says:  ''In  this  coun- 
try it  has  been  decided  that  an  election  for 
tnunicipal  officers  may  be  held  after  the  char- 
ter day,  and  that  a  manJnmus  may  be  granted 
to  compel  the  proper  officers  to  give  notice 
thereof."  In  State,  Parker,  v.  Smith,  22  Minn. 
218,  the  common  council  of  the  city  of  Duluth 
was  invested  by  law  with  the  appomtmentof  a 
-city  assessor.  The  time  fixed  for  his  election 
by  the  city  charter  was  at  the  first  meeting  of 
the  eouDcil  after  the  annual  city  election,  or 
at  an  adjournment  thereof.  In  1874  the  annual 
election  was  held  on  the  Ist  Tuesday  in  April. 
After  this  election  the  common  council  met, 
•on  the  14lh  of  that  month,  and  adjourned  sins 
die,  without  having  elected  an  assessor.  On 
the  29tb  of  April  in  the  same  year  the  council 
convened  pursuant  toan  irregular  adjournment, 
by  u  less  number  than  a  quorum,  from  a  pre- 
vious regular  meeting,  and  elected  an  assessor. 
It  was  held  that  the  latter  was  legally  elected 
and  entitled  to  the  office.  The  court,  in  con- 
sidering the  point  raised  in  the  case,  said:  *'In 
our  judgment,  the  meeting  held  on  April  14, 
1874,  with  the  presumed  assent  and  participa 
tion  of  all  of  its  members,  wasariUid  meeting. 
Assuming  that  this  was  the  proper  time  for  the 
election  of  an  assessor,  the  failure  of  the  coun- 
cil then  to  act  upon  the  matter,  and  its  ad- 
journment sine  die,  did  not  relieve  it  from  the 
<luty,  which  the  law  imposed  upon  it,  of  mak- 
ing? an  election.  So  far  as  relates  to  the  time 
when  such  election  should  be  made,  the  stat 
ute  is  simply  directory.  Having  neglected  its 
•duty  at  the  proper  tin>e,  from  whatever  cause, 
the  obligation  still  rested  upon  it  to  elect  at  the 
•earliest  opportunity." 

While  it  is  true  that  the  statute  in  contro- 
versy does  not  in  express  terms  provide  for  a 
meeting  of  the  trustees  on  a  day  subsequent  to 
tbe  one  named,  neither  does  it  expressly  limit 
the  power  or  right  to  meet  on  the  day  pre- 
acribed,  and  not  thereafter.  The  duty  of  the 
trustees,  under  the  statute,  to  elect  a  superin- 
tendent biennially,  is  imperative,  and  each  of 
them  is  obligated  to  convene  with  the  others 
•on  the  1st  Monday  in  June  of  the  proper  year 
for  that  purpose.  But  there  are  no  negative 
words  in  the  statute,  nor  any  features  or  pro- 
visions therein  to  indicate  that  the  legisla- 
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ture,  under  all  circumstances,  intended  to 
limit  their  power  to  meet  for  the  discharge  of 
the  duty  assigned  to  the  day  appointed,  and 
thereby  restrain  or  prohibit  them  from  effect- 
ually executin^^  it  after  the  expiration  of  the 
time  named.  Upon  this  view  of  the  case,  un- 
der the  rule  so  firmly  settled  by  the  authorities 
heretofore  referred  to,  and  others  hereafter 
cited,  the  provisions  of  this  statute  naming  or 
fixing  the  time  for  the  trustees  to  convene  must 
be  considered  as  directory  only,  and  not  as 
prohibiting  the  exercise  of  the  power  or  dis- 
cbarge of  the  duty  imposed  after  tbe  termina- 
tion of  the  time  named  or  appointed  therein. 
Guided  by  this  principle,  and  it  is  manifest, 
we  think,  that  the  legislature  in  naming  the 
Ist  Monday  in  June,  intended  it  as  a  direction 
to  the  township  trustees  to  meet  on  that  day 
and  proceed  to  transact  the  required  business 
of  appointing  a  county  superintendent.  There 
is  nothing  in  the  character  of  the  particular 
power  with  which  the  trustees  are  invested  to 
warrant  the  inference  or  belief  that,  on  their 
failure  to  meet  at  the  time  mentioned,  they 
could  not  lawfully  and  effectually  execute  ft 
on  some  subsequent  day,  as  reasonably  near  as 
possible  to  that  fixed  by  the  statute.  Tbe  fol- 
lowing additional  authorities  support  this  con- 
struction of  the  statute  in  controversy:  Smith, 
CJonst.  &  Stat.  Constr.  ?§670,  674;  Sedgw. 
Stat.  &  Const.  L.  p.  316;  Potter's  Dwar.  Stat 
pp.  221,  228;  People,  Young,  v.  Fairbury 
Trustees,  61  111.  149:  State,  Anderson,  v. 
Harris,  17  Ohio  St.  608;  Webster  r,  French,  13 
IlL  802;  Pond  v.  Negus.  3  Mass.  230,  8  Am. 
Dec.  131;  Williams  v.  School  Dist,  No.  1,  21 
Pick.  75.  82  Am.  Dec.  243;  Satage  v.  Walshe, 
26  Ala.  619;  Umlly,  Badley,  8  Met  180;  JK» 
parte  Heath,  3  Hill,  42;  Oaler,Mead,  2Denio, 
160;  Peo^,  Westcott,  v.  Holley,  12  Wend.  481; 
Jackson,  Booker,  v.  Young,  5  Cow.  269,  15 
Am.  Dec.  473;  Colt  v.  Etes,  12  Conn.  243. 

To  place  the  interpretation  upon  the  statute 
urged  by  the  appellant  would  enable  designing 
trustees  to  defeat  its  very  object  By  the  fail- 
ure or  refusal  of  a  sufficient  number  to  meet 
on  the  day  named,  they  mieht  prevent  a 
quorum  from  being  obtained,  and  consequently 
no  legal  election  could  be  effected  on  that  day. 
If,  then,  as  contended  by  appellant  there  can 
be  no  valid  meeting  had  or  appointment  made, 
by  either  compulsory  proceedings  or  other- 
wise, until  the  same  dav  at  the  next  biennial 
period,  the  people  would  be  at  the  mercy  of 
such  unfaithful  officials,  and  the  possible  re- 
sult might  be  to  keep  an  incumbent  in  office 
perpetually.  Under  such  an  interpretation  of 
this  statute,  a  like  result  might  follow  if  a  suf- 
ficient number  of  trustees  should  be  prevented 
from  assembling  on  the  prescribed  day,  so  as 
to  defeat  a  quorum,  by  reason  of  sickness,  or 
any  other  legitimate  cause.  Such  results  were 
not  intended  by  tbe  legislature  in  the  passage 
of  the  law  in  question.  There  were  four  trus- 
tees in  Blackford  county,  any  three  of  whom, 
had  they  been  present,  would  have  secured  a 
quorum  for  tbe  lawful  tranBaction  of  the  busi- 
ness before  them.  State,  Walden,Y.  Vanosdal, 
131  Ind.  388,  15  L.  R  A.  832,  and  tbe  cases 
there  cited.  Relators,  being  less  than  a 
quorum,  could  do  nothing  more  than  adjourn, 
HS  they  did.  Roberts,  Rules  of  Order,  §  48; 
Cushing,  Manual  of  Parliamentarv  Law,  g  19; 
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1  Beach,  Priv.  Corp.  §  276;  1  Thomp.  Corp. 
g  721.  Appellant's  presence,  under  the  cir- 
cumstances, was  essentially  necessary,  and, 
Laving  the  legal  ability  to  be  present,  he  re- 
fused to  yield  his  obedience  to  the  law  and 
meet  with  relators,  and  thereby  assist  to  carry 
out  its  object  and  purpose;  and  now,  when  con- 
fronted with  the  strong  arm  of  the  court,  com- 
pelling the  perforoQance  of  a  wilfully  omitted 
duty,  he  seeks  to  shield  himself  from  its  per- 
formance under  the  claim  and  upon  the  ground 
asserted  that  he  no  longer  possesses  the  power 
to  do  so.  This  claim,  as  we  have  seen,  the 
law  does  not  support.  The  authorities  con- 
strain ua  to  hold  that  under  the  facts  the  obli- 
gation to  perform  this  important  public  duty 
continued  to  rest  on  appellant  after  the  expira- 
tion of  the  legally  appointed  day,  and  the  law 
did  not  deprive  h(m  of  the  power  to  perform 
it  thereafter,  and  mandamus  is  the  proper  ac- 
tion to  remedy  the  wrong  perpetrated  by  him. 
In  addition  to  other  authorities  on  this  point, 
see  Smith,  Addison,  Torts,  p.  648.  Whe^e 
the  question  involved  in  a  mandamus  proceed- 
ing is  of  a  public  concern,  as  is  the  one  herein, 
and  the  object  of  the  action  is  to  enforce  the 
performance  of  a  public  duly  or  ri^ht  in  which 
the  people  in  general  are  interested,  the  appli- 
cant for  the  writ  is  not  required  to  show  any 
legal  or  special  interest  in  the  result  sought  to 
be  obtained.    It  is  only  necessary  that  he  be 


a  citizen,  and  as  such  interested  in   oommoa 
with  other  citizens  in  tie  execuiion  of  ibe  law. 
High,  £ztr.  Legal  Rem.  ^  431;  Dteatur  Goadu 
Comrs,   V.  State,  86  Ind.   8,  and  cases   there- 
cited.    It  follows,  therefore,  that  the   relators 
are  shown  to  have  the  requisite  degree  of  iu- 
terest  to  enable  them  to  maintain  ibis  aclioo. 
It  is  to  be  regretted  that  appellant,  as  a  public 
official,  intrusted,  under  the  law,  with   a   pub- 
lic duty,  should  disregard  its  plain  provisions- 
and  commands.    Such  neglect  or  refusal  to 
perform  a  duty  which  he  had  sworn  to  dis- 
char|^e  merits   severe  condemnation.     When 
public  officers  charged  with  the  execution  of 
the  law  refuse  to  ooey  its  mandates,    or  « 11- 
fully  ignore  them,  the  evil  results  which  must 
necessarily  follow  from  such  acts  tend  to  un- 
dermine the  very  foundation  of  civil   govern- 
ment.    When    such  officers  fail  or  ret  use  to 
discharge  their  plain  duties  under  the  law,  not 
only  do  they  violate  their  official  oaths,  but 
also  subject  themselves  to  the  penalty  imposini 
by  Rev.  Stat  1694,  g  2105  (Rev.   Stat.  1?-81, 
§    2018).     It    follows    from    the   coDclusioo 
reached  that  the  lower  court  was  fully  ju>ti- 
fied  in  overruling  the  demurrers,  and  in  award- 
ingthe  peremptory  writ  of  mandate,  as  it  did. 
So  far  as  the  bold  in  er  in  Stoie  v.  HarruoB,  su- 
pra, may  be  in  conflict   with  this  npin1on,_ii 
must  be  deemed  and  held  to  be  overruled. 
Judgment  c^fflrmed. 
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!•  Permission  to  lay  tracks  onder  a 
street  is  within  the  power  driven  to  a  dty  ooun- 
oll  to  determine  and  desljrnate  the  route  and 
ffrade  of  any  railroad  to  be  laid  In  the  city. 

£•  The  caving  of  an  ezeavation  under  a 
street  through  the  negligence  of  the  railroad 
company  making  it  does  not  make  a  city  liable 
for  injuries  to  adjacent  buildings,  if  the  company 
bad  authority  from  the  state  to  lay  its  tracks 
within  the  city,  and  the  oity  had  legally  granted 
its  permission. 

8.  Takings  a  bond  ttcm  a  railroad  com- 
pany which  is  about  to  lay  tracks  in  us 

.  streets  to  save  the  oity  from  the  results  of  possi- 
ble negligence  of  the  company  will  not  increase 
the  liability  of  the  oity  in  case  of  such  negli- 
gence. 

(April  15. 18970 

ERROR  to  the  Richmond  Law  and  Equity 
Court  to  review  a  judgnoent  in  favor  of 
defendant  in  an  action  brought  to  recover  dam- 
ages for  injuries  to  plaintiff's  property  which 
were  alleged  to  have  been  caused  by  defend- 
ant's negligence.    Affirmed. 

NoTS.— As  to  excavations  under  highways,  see 
Babbage  v.  Powers  (N.  Y.)  U  L.  K.  A.  896.  and  noU, 
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The  facts  are  stated  in  the  opinion. 

Messrs.  Pollard  A  Sands*  for  plaintiff  faa 
error: 

The  owners  of  lots  abutting  on  the  streets 
own  the  fee  in  those  streets,  subject  to  the  law- 
ful use  thereof  by  the  city. 

Page  ▼.  Belvin,  88  Va.  ©85:  Bod^s  ▼.  Sm^ 
board  <fc  R.  R.  Co.  88  Va.  653:  Western  V, 
Teleg,  Co.  ▼.  Williams,  86  Va,  700,  8  L.  R  A. 
429;  War^oiek  y.  Mayo,  15  Gratt  528. 

Any  person  or  corporation  which  disturbs 
the  soil  of  the  street  except  for  the  purposes  in- 
cident to  the  public  easement  is  liable  as  a  tres- 
passer as  against  the  abutting  owner,  and  cai> 
be  held  to  respond  in  damages  for  such  tres* 
pass. 

Petersburg  ▼.  AppUgarth,  28  Gratt  848,  2I( 
Am.  Rep.  857;  Bbearm.  &  Redf.  Ncg  §  120; 
2  Dill.  Mun.  Corp.  §  1087;  Pehin  v.  Hrereton,. 
67  III.  477,  16  Am.  Rep.  629:  Sta^k  y.  East  St. 
Lovis,  85  111.  877.  28  Am.  Ren.  619.    See  %\h> 
Nevins  v.  Peoria,  41  111.  502;  Rigney  ▼.  C/iirago, 
102  111.  64;  Chicago  v.  Union  Eldg,  A^so.  lO*^ 
111.  879,  40  Am.  Rep.  598:  Chicago  v.  Taplor, 
125  U.  8.  161.  81  L.  ed.  688;  Salt  Lake  CUy  v. 
BoUister,  118  U.  8.  260,  80  L.  ed.  177. 

Actions  of  trespass  may  be  brought  either 
against  the  hand  actually  committing  the  in- 
jury, or  against  the  person  or  corporation  by^ 
whose  order  or  authority  the  act  was  done. 

1  Addison,  Torts,  ^  422. 

The  city  gave  its  assent  to  the  construct ir>i» 
of  an  underground  railroad  in  one  of  its  strei'U, 
reserving  the  right  to  supervise  the  removal 


See  also  48  L.  R.  A.  331. 
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and  recoDstnicUoD  of  any  tewer  that  might  be- 
come Decessary. 

It  waa  liable  for  negligence. 

mnk  V.  St,  Louia,  71  Mo.  62. 

Many  Virginia  cases  hold  that  a  municipal 
corporation  is  liable  for  mere  negligence  in  the 
exercise  of  their  charter  riffhts. 

Onne  v.  Richmond,  79  Va.  86;  Smith  v.  Al- 
exandria,  88  Gratt.  208;  ^obU  v.  Richmond,  81 
Gratt.  280,  81  Am.  Rep.  726;  Detroit  y. 
Blaekeby,  21  Mich.  84, 4  Am.  Bep.  4.50;  Bishop, 
Kon-Cont.  L.  P§  518,  625. 

An  owner  whose  land  adjoins  a  public  street 
Is  entitled  to  have  the  lateral  support  of  his 
land  remain  undisturbed,  and  a  wrongful  de- 
struction of  it  has  been  held  to  be  a  taking 
within  the  meaning  of  the  Constitution. 

Elliott,  Boads  &  Streets,  167;  SUam%  ▼. 
Richmond,  88  Ya.  992;  2  DilL  Mun.  Corp. 
§  987. 

When  a  municipal  corporation  has  ample 
power  to  remove  a  nuisance  which  is  injurious 
to  the  health,  endaneers  the  safety,  or  impairs 
the  convenience  of  Its  citizens,  it  is  liable  for 
all  the  injuries  that  result  from  a  failure  on  its 
part  to  properly  exercise  the  power  possessed 
by  it 

Elliott,  Boads  &  Streets,  p.  489:  Noble  ▼. 
Richmond,  81  Gratt.  280,  81  Am.  Bep.  726;  2 
Dill.  Mun.  Corp.  §  728d;  Petersburg  v.  Apple- 
garth,  28  Gratt.  848,  26  Am.  Bep.  857;  Cfialk- 
ley  Y.  Richmond,  88  Ya.  402;  Bentley  v.  At- 
lanta, 92  Ga.  628;  Mahon  v.  New  York  0.  R. 
Co,  24  N.  Y.  660.  See  also  Kiley  v.  Kan*ae, 
69  Mo.  109,  83  Am.  Bep.  491;  Fort  Worth  v. 
Craufford,  64  Tex.  202,  58  Am.  Bep.  768; 
Btange  v.  Dubuque.  62  Iowa.  803. 

The  damage  suffered  by  the  plaintiff  is  the 
result  of  the  citj*s  failure  to  superintend  and 
inspect  the  construction  of  the  tunnel,  and  to 
enforce  its  proper  construction. 

Orme  ▼.  Richmond,  79  Ya.  89,  following 
Saicyer  v.  Coree,  17  Gratt  230,  99  Am.  Dea 
445;  Richmond  v.  Long,  17  Gratt.  875,  94  Am. 
Dec.  461,  and  Barnes  v.  District  of  Columbia, 
91  U.  S.  651.  28  L.  ed.  448. 

Liability  arises  as  well  from  omissions  of 
corporate  authorities  as  from  positive  acts. 

2  Dill.  Mun.  Corp.  S  966;  JifcCarthy  v.  Syra- 
cuse, 46  N.  Y.  194.  See  also  Ehrgott  y.  Neu> 
York,  96  N.  Y.  264, 48  Am.  Bep.  622;  Fink  y. 
St,  Louis,  71  Mo.  62. 

The  construction  of  a  railway  in  or  under  a 
street  is  a  nuisance,  if  constructed  without  the 
abutters'  consent,  or  without  proper  condem- 
nation proceedings. 

2  Dill.  Mun.  Corp.  S  723ef;  Mahon  v.  New 
York  a  R.  Co,  24  N.  Y.  660;  Stange  y.  Du- 
buque, 62  Iowa,  803. 

Mr,  C.  V*  Meredith*  for  defendant  in 
error: 

A  municipality  is  only  responsible  for  some 
failure  of  local  executive  duty,  and  is  not  re- 
spoDsible  for  failure  to  perform  some  duty  per- 
taining to  the  welfare  of  the  people  of  the  state 
ftt  large. 

Richmond  y.  Long,  17  Gratt  875,  94  Am. 
Dec.  461. 

Here  there  was  no  duty  upon  the  city  of  any 
kind. 

2  Dill.  Mun.  Corp.  g  710;  Elliott,  Boads  & 
StreeU,  p.  682;  Qreen  v.  Portland,  82  Me.  431; 
Port  ef  Mobile  y.  LouisviUe  d  N,  R  Co.  U  A\a^ 
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115.  See  also  Murphy  y.  Chicago,  29  Dl.  279, 
81  Am.  Dec.  807. 

The  city,  in  authorizing  the  railroad  com- 
pany to  run  under  the  street,  instead  of  along 
the  same  at  some  grade  to  be  determined,  acted 
within  her  power. 

Chicago  y.  Rumsey,  87  III  848. 

Rlely»  J.,  delivered  the  opinion  of  the 
court: 

The  Bichmond  &  Chesapeake  Bailroad  Com- 
pany, a  corporation  created  by  the  general  as- 
sembly of  Yirginia,  was  authorized  by  its 
charter  to  construct  and  operate  a  railroad 
from  the  city  of  Bichmond  to  a  point  on  the 
Chesapeake  bay,  near  the  mouth  of  the  Poto- 
mac river. 

The  council  of  the  city,  under  the  authority 
vested  in  it  by  the  charter  of  the  city,  adoptecl 
an  ordinance  authorizing  the  railroad  com- 
pany to  enter  the  cit^  and  use  its  streets  for 
its  roadway,  and  to  build  and  construct  a  tun- 
nel for  a  double  railway  track  under  Eighth 
street. 

The  company  began  the  construction  of  the 
tunnel,  and,  after  partly  excayating  it,  ceased 
to  work  upon  it.  The  tunnel,  not  being  prop- 
erly supported  or  arched,  subsequently  gave 
way  in  the  center  of  the  street,  and  the  super- 
incumbent earth  caved  in.  This  caused  the 
earth  to  recede  from  the  front  of  plaintiff's  lot, 
and  greatly  injured  two  tenement  houses 
thereon  belonging  to  her.  The  city,  after  the 
caving  in  of  the  tunnel,  caused  ^e  excavation 
to  be  filled,  and  the  street  to  be  repaired. 

This  suit  was  brought  by  the  owner  of  the 
property  to  recover  from  the  city  the  damages 
she  had  sustained.  The  question  to  be  de- 
cided is  whether  or  not  the  city  is  liable  for 
the  negligence  or  wrongful  acts  of  the  railroad 
company. 

The  railroad  company  being  created  and 
chartered  by  the  sovereign  power  of  the  state, 
and  authorized  to  construct  and  operate  a  rail- 
road from  the  city  of  Bichmond,  and  the  coun- 
cil of  the  city  being  authorized  by  its  charter 
to  permit  the  railroad  company  to  enter  and 
use  its  streets  for  its  roadway,  the  legality  of 
the  action  of  the  council  in  granting  such  ner- 
mission  is  beyond  question,  and  no  liability 
therefor  can  be  maintained. 

The  right  of  the  council  to  determine  and 
designate  the  route  and  grade  of  any  railroad 
to  be  laid  in  the  city  includes  the  authority  to 
permit  the  railroad  company  to  run  under  the 
street  as  well  as  upon  it.  The  servitude  is  the 
same  in  each  case.  As  was  said  in  the  case  of 
Cliicago  v.  Rumsey,  87  111.  864:  "There  is  no 
principle  upon  which  the  right  to  locate  a 
railroad  upon  a  street,  as  a  legitimate  use  of 
the  street,  can  be  sanctioned  which  will  not 
also  sanction  the  construction  of  a  tunnel  in  a 
street.  The  tunnel  does  not  change  the  char- 
acter of  the  street  or  apply  it  to  a  new  use." 

The  ordinance  adopted  by  the  council  in 
granting  to  the  railroad  company  the  right  to 
occupy  the  streets  of  the  city,  and  construct 
the  tunnel,  shows  that  great  care  was  taken  by 
the  requirement  of  proper  safeguards  to  pre- 
vent toe  obstruction  of  or  interference  with 
the  reasonable  and  legitimate  use  of  the  streets 
by  the  public. 

The  building  of  the  railroad  and  the  con- 
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stniction  of  the  tnDDel  were  solely  the  under- 
taJLing  of  the  railroad  company.  It  alone  paid 
or  was  liable  for  all  the  expense  of  the  work. 
Beyond  prescribing  the  route  and  grade  of  the 
road  and  making  due  provision  for  the  safety 
of  Its  streets  and  the  preservation  of  its  cul- 
▼erts,  sewers,  and  water  and  gas  pipes,  and 
seeing  that  its  requirements  in  respect  to  these 
matters  were  observed,  the  city  exercised  no 
control  of  the  enterprise,  nor  took  nor  had  any 
part  in  it.  The  improvement  was  not  under- 
taken for  its  profit,  but  was  a  private  enter- 
prise for  private  profit.  The  railroad  company 
was  in  no  sense  the  agent  of  the  city,  but  in 
constructing  and  operating  the  road  it  was  act- 
ing and  would  act  for  itself,  and  not  for  the 
city. 

The  permission  granted  to  enter  and  use  the 
streets  of  the  city  for  a  roadway  conferred  no 
right  whatever  upon  the  railroad  company  to 
take  or  invade  the  property  of  any  citizen 
without  just  compensation,  or  sanctioned  any 
tort  it  might  commit,  any  more  than  a  license 
to  a  person  to  engage  in  some  legitimate  pri- 
vate business  requiring  such  license  would  ren- 
der it  liable  for  a  tort  that  such  person  might 
commit  in  the  pursuit  of  the  business  he  was 
80  licensed  to  carry  on. 

In  Elliott,  Roads  &  Streets,  p.  682,  the  law 
on  this  subject  is  thus  stated:  "In  granting  a 
right  to  occupy  a  street  by  a  railroad  track,  a 
municipal  corporation  exercises  a  delegated 
governmental  power,  and  for  the  bare  exercise 
of  such  a  po^r  is  not  liable  to  abutting  owners. 

It  is  evident  that  the  exercise  of  a  govern- 
mental power  cannot,  of  itself,  subject  the 
municipality  to  a  private  action,  but  if  the 
municipal  corporation  should  join  the  railroad 
company  in  doing  an  act  which  would  so  im- 
pair ita  easement  of  access  or  so  injure  the 
abutting  property  as  to  cause  the  property 
owner  special  damages,  then,  it  may  be  that 
the  owner  could  maiutain  his  action  for  dam- 
ages. Where,  however,  no  more  is  done  than 
the  enactment  of  an  ordinance  granting  the 
privilege  of  occupancy,  it  seems  quite  clear 
that  no  private  action  would  lie  against  the 
municipality  for  damages." 

In  DiUenbaeh  v.  Xenia,  41  Ohio  St.  207,  it 
was  held  that  where  a  city,  under  the  author- 
ity given  it  by  statute,  granted  to  a  railroad 
company  the  right  to  construct  and  use  its 
track  in  a  street,  the  city  was  not  liable  to  the 
owner  of  a  lot  adjacent  to  the  street  for  dam- 
ages to  his  property  resulting  from  such  use 
of  the  street  by  the  railroad  company. 

In  Burkam  v.  Ohio  <fe  M,  B.  Co.  122  Ind. 
S44.  Elliott,  J.,  speaking  for  the  court,  said 
"We  have  no  doubt  that  an  abutting  owner 
has  a  proprietary  right  in  the  street  of  which 
he  cannot  be  deprived  without  compensation. 
.  .  .  But  it  by  no  means  follows  from  this  that 
a  city  in  granting  a  right  to  a  railroad  com- 
pany to  use  a  street  deprives  the  abutter  of  his 
property.  The  grant  by  the  municipal  corpo- 
ration transfers  no  proprietary  rights  of  the 
abutter,  it  simply  grants  the  privilege  the  city 
lias  power  to  grant  In  granting  such  a  priv- 
ilege a  city  exercises  a  power  delegated  to  it 
t)y  the  sovereign,  and  it  is  not  liable  for  ex- 
ercising such  a  power.  .  .  .  Noth withstand- 
ing the  grant  by  the  municipality,  the  abutting 
owner  has  a  right  to  recover  such  damage  as  I 
48L.  R.  A. 


he  may  have  sustained  by  the  additional  bur- 
den imposed  upon  his  land.  .  .  .  But  the 
right  of  the  abutter  to  compensation  ia  agaioat 
the  railroad  company  and  not  against  the  city." 
Sec  also  Frith  v.  Dubuque,  45  Iowa,  408. 

The  bond  of  indemnity  taken  by  the  city  of 
Richmond  from  the  Richmond  &  Chesapeake 
Railroad  Company  did  not  operate  to  impose 
upon  the  city  a  liability  which  would  not  have 
otherwise  existed,  nor  have  the  effect  of  mak- 
ing it  responsible  for  any|damage  done  by 
the  railroad  companv,  where  the  law  would 
not  have  made  it  liable  in  the  absence  of  such 
loond.  The  provisions  of  the  bond  show  that 
the  object  of  the  city  in  requiring  it  was  to 
protect  itself  against  any  loss  it  might  be 
subjected  to,  or  any  expense  it  migbt  have  to 
incur,  in  consequence  of  the  failure  of  the  rail- 
road company  to  comply  with  the  require- 
ments of  the  ordinance  granting  to  it  permia 
sion  to  construct  the  tunnel,  and  also  to  pro- 
vide indemnity  to  any  who  might  sustain 
injury  to  his  person  or  propertv  by  the  uegli- 
gence  or  wrongful  acts  of  the  railroad  company 
in  the  construction  or  use  of  the  tunnel,  if  he 
chose  to  avail  himself  of  it.  Taking  the  bond 
did  not  increase  the  liability  of  the  city. 

A  number  of  cases  decided  by  this  court,  io 
which  the  municipality  was  held  responsible, 
were  cited  and  relied  on  to  support  the  daim 
of  liability  of  the  city  in  the  case  at  bar,  but 
the^  do  not  support   the   contention  of    the 
plaintiff  in  error.    The  liability  in  those  cases 
rested  upon  a  different  ground  from  that  which 
underlies  this  case.    Its  solution  depends  upon 
the  application  of  a  different  principle.     The 
act  of  the  city,  which  is  the  subject  of  the 
complaint  here,  was  the  exercise  of  a  delegated 
governmental  power,  but  it  will  be  found  upon 
examination  that  the  liability  in  each  and  all 
of  the  cases  referred  to  was  based  either  upon 
a  tort  committed  by  the  city  itself  through  its 
officers  or  agents,  or  upon  the  neglect  of  the 
city  to  perform  some  ministerial  and  ateolutc 
corporate  duty,  such  as  not  giving  warning  of 
the  dangerous  condition  of  the  entrance  to  its 
sidewalk  from   an   established  walking  way 
(Orme  v.  Richmond^  79  Va.  86);  or  not  keeping 
its  sidewalk  in  a  safe  condition  (Noble  v.  J?f>/t- 
mond,  31  Gratt.  280,  81  Am.  Rep.  726);  or  for 
failing,  when  elevating  the  grade  of  its  street, 
to  make  provision  for  the  escape  of  surface 
water,  and  causing  it  to  flow  back  upon  an 
adjoining  lot  {Smith  v.  Alexandria,  83  Gratt. 
208);    or   for   neglecting  to   repair  a  sewer 
{Chalkley  v.  Richmond,  88  Va.  402);  or  for  in- 
fringing, in  lowering  the  grade  of  a  street, 
upon  the  right  of  the  owner  of  an  adjoining 
lot  to  lateral  support  for  his  soil  {StearsiM  v. 
Richmond,  88  Ya.  992):  or  for  allowing  ob- 
structions to  be  in  the  water  adjacent  to  a 
wharf  owned  by  the  city,  and  for  whose  use  it 
charged,  or  was  entitled  to  charge,  wharfaire 
{PeUrsburg  v.   Applegarth,  28  Gratt.   821,  S6 
Am.  Rep.  857).    In  no  one  of  them  was  the 
question  involved  which  is  here  presented.     In 
no  one  of  them  was  the  claim  against  the  city 
for  damages  for  a  tort  committed  by  an  indi- 
vidual or  a  body  corporate  in  the  pursuit  of 
his  or  its  business,  and  for  his  or  its  own  bene- 
fit and  profit. 

The  duty  of  a  municipal  corporation  to  see 
that  its  streets  and  sidewalks  are  in  a  safe  oob* 
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dltloo,  and  that  its  sewera  and  draiot  are  kept 
In  good  order,  and  that  its  other  like  munici- 
pal obligations  are  cared  for,  is  a  purely  mio- 
laterial  and  absolute  corporate  duty,  assumed 
in  coDsideration  of  the  privileges  conferred  by 
its  charter;  and  the  law  holds  the  municipality 
responsible  for  an  injury  resulting  from  the 
negligent  discharge  of  such  duty,  or  the  negli- 
getil  omission  to  discharge  it,  but  exempts  it 
from  liability  for  the  exercise  of  governmental 
or  discretionary  powers.  Richmond  v.  Long, 
17  Gratt  875,  d4  Am.  Dec.  461;  PeterOmrg  v. 
AppUgarth,  28  GratU  848,  26  Am.  Rep.  857; 
jfiiU  V.  Brooklyn,  82  N.  Y.  489.  497;  JTill  v. 
Boston,  122  Mass.  844,  28  Am.  Rep.  882;  £1- 
liott.  Roads  &  Streets,  pp.  604,  582;  2  Dill. 
Hun.  Ck)rp.  §§  1046-1049;  Tiedemun,  Mun. 
Corp.  §  849;  and  Cooley^  TorU,  2d  ed.  pp.  788- 
743. 


The  city  of  Richmond,  in  licensing  the  Ridi- 
mond  &  Chesapeake  Railroad  Company,  • 
corporation  created  and  chartered  by  the  sov- 
ereign power  of  the  state,  to  enter  and  use  it» 
streets  for  its  roadway,  and  to  construct  a  tun- 
nel to  that  end,  haviog  the  power,  under  its 
charter,  to  grant  such  permission,  exercised  • 
public  or  governmental  power,  and  the  law  ex- 
empts it  from  responsibility  for  an  injury  re- 
suUiDj^  from  the  negligence  or  wrongful  act  of 
the  railroad  company,  unless  such  injury  waft 
also  due  to  the  failure  of  the  city  to  discharge 
some  ministerial  and  obligatory  duty. 

The  court  below  therefore  committed  no  er» 
ror  in  refusing  to  give  the  instruction  asked 
for  by  the  plaintifiF  and  in  giving  that  asked 
for  by  the  defendant,  nor  in  refusing  to  set 
aside  the  verdict  and  award  the  plaintiff  • 
new  trial;  and  its  judgment  must  be  affirmed^ 
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TRADESMEN'S  NATIONAL  BANK 

e. 

R.  F.  LOONET  et  al.  (UNITED  STATES 
NATIONAL  BANK,  Impleaded,  etc., 

Appt). 

( Tenn. .J 

!•  Enforcement'!  of  ''a  note  ^r^ven  as  a 
•abaeription  to  the  stock  of  a  syndicate 

organized  to  purobaae  the  property  of  a  oorpora- 
tiOD«  aod  which  is  used  to  pay  for  suoh  property, 
cannot  be  defeated  for  frauduJent  overvaluation 
of  the  property  purchased.  If  th^partles  making 
the  representation  were  representatives  of  the 
syndicate  and  not  of  the  vendor  corporation. 

8*  A  purchase  for  value  in  due  course 
of  tradet  of  a  note*  is  made  by  a  bank  which 
discounts  It  and  applies  the  proceeds  to  the  pay- 
ment of  a  prior  note  due  by  the  iodorser  and  an 
over  draft  by  a  bank  In  which  the  Indorser  is  in- 
terested. 

8*  A  note  is  not  subjected  to  eqtdties  in 
the  hands  of  a  holder  for  value  by  the 

fact  that  it  is  payable  to  a  person,  "trustee/*  if 
Inquiry  would  have  disclosed  the  fact  that  the 
word  was  merely  descriptive,  and  that  the  note 
■was  made  to  him  for  the  purpose  of  enabling 
bim  to  tarn  It  over  in  consummation  of  a  sub- 
scription to  the  stock  of  a  syndicate,  which  was 
accomplished  by  his  indorsement  and  transfer. 

4.  The  liability  of  the  maker  of  a  note 
to  an  indorsee  is  not  affected  by  a  com- 
promise of  a  suit  by  the  indorsee  against  the  in- 
dorser, by  which  the  letter  la  permitted  to  sub- 
stitute securities  in  lieu  of  bis  liability  as  in- 
dorser under  the  express  agreement  that  the 
liability  of  the  maker  shall  not  be  affected,  and 
that  when  any  money  is  collected  from  the  maker 
it  shall  be  applied  to  release  the  seourites  so  de- 
posited. 

5.  The  liability  of  the  indorser  of  a 
note  Is  not  affected  by  the  addition  of  the  word 
^*trustee"  to  his  name. 

NOTB.— As  to  the  negotiability  of  a  note  payable 
to  trustee,  see  Fox  v.  Citizens*  Bank  &  T.  Co. 
<Tenn.  Ch.  App.)  85  L.  R.  A.  678,  and  nolLu 

tS  L.R  A. 


6.  Notice  to  the  indorsee  that  an  Indorser 
has  no  interest  in  the  transaction  will  not  relieve 
the  indorsoir  from  liability  on  a  note. 

(March  »,  1807.) 

APPEAL  by  defendant  United  States  N»- 
tional  Bank  from  a  decree  of  the  Chan- 
cery Court  for  Shelby  County  dismissing  its 
cross  bill  and  disallowing  its  claim  in  a  suit 
brought  to  foreclose  a  trust  deed  securing  pay- 
ment of  certain  notes,  one  of  which  was  held 
by  the  appellant.    Mevereed, 

The  facts  are  stated  in  the  opinion. 

Mfssrs.  William  M.  Randolph  A  Sons» 
for  appellant.  United  States  National  Bank: 

A  holder  comine  fairly  by  a  bill  or  note  has 
nothing  to  do  witn  the  transaction  between 
the  original  parties,  and  if  negotiable  paper  is 
transferred  for  a  valuable  consideration,  and 
without  notice  of  any  fraud,  the  right  of  the 
holder  shall  prevail  against  the  true  owner. 

Fan  Wyck  v.  Norvell,  2  Humph.  192;  Kim^ 
hro  V.  Lytle,  10  Yere.  417,  31  Am.  Dec.  585; 
CoddingUm  v.  Bay,  20  Johns.  687;  NicJiol  v. 
BaU,  10  Yerg.  429. 

In  all  cases  of  notes  indorsed,  where  one  ia 
fairly  received  in  renewal  of  another,  it  dis- 
charges the  first,  and  the  second  is  taken  in 
the  ususl  course  of  trade,  and  for  a  good  con- 
sideration passing  at  the  time. 

Nichol  V.  Bate,  10  Yerg.  433;  Wormley  v. 
Lowry,  1  Humph.  468:  Ingham  v.  Vaden,  8 
Humph.  65;  King  v.  Doolitile,  1  Head.  77; 
Bhea  v.  AUieon,  3  Head,  176;  8\oift  v.  Tyeon^ 
41  U.  S.  16  Pet.  1,  10  L.  ed.  865;  Israel  v. 
QaU,  45  U.  8.  App.  219,  77  ^e^.  Rep.  632,  23 
C.  C.  A.  274;  2  Parsons,  Notes  &  Bills, 
»*347,  848;  Urns  v.  Woodfolk,  2  Baxt.  26. 

A  bank  is  protected  as  an  innocent  indorsee 
or  holder,  where  it  took  a  negotiable  note  upon 
the  payee's  indorsement,  before  its  maturity, 
and  without  notice  of  defense,  to  hold  it  as 
collateral  security  for  another  note  of  like 
amount,  indorsed  by  the  payee  and  cashed  for 
his  benefit,  upon  the  credit  of  such  collateral 
security. 

First  Nat.  Bank  v.  Stockell,  92  Tenn.  252» 


See  also  43  L.  R.  A.  831 ;  45  L.  R.  A.  822. 
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20 L.  R.  A.  605;  Boaehy.  WoodaU,9l  TeoD.  206; 
Cherry  y.  Frost,  7  Lea,  1;  Hill  v.  Boatick,  10 
Yerg.  410;  Kimbro  ▼.  Lytle,  10  Yerg.  417,  81 
Am.  Dec.  585 ;  Niehol  ▼.  BaU,  10  Yerg.  429; 
Craighead  ▼.  Tr<s2^,  8  Baxt.  88,  85  Am.  Rep. 
685:  Lookout  Bank  y.  AuU,  98  Tenn.  645. 

The  wife  baa  the  power  to  mortgage  ber  real 
eatate  held  in  her  general  right,  for  the  pay- 
ment of  the  debta  oi  her  husband. 

Bradford  y.  Cherry,  1  Coldw.  57;  McFerrin 
V.  White,  6  Coldw.  499;  Voorhieev,  Cranberry, 
5  Baxt.  704;  ChadweU  y.  Whelees,  6  Lea,  812. 

The  transfer  of  the  note  in  due  course  of 
trade  and  for  yalue  transferred  the  deed  of 
trust,  and  the  right  to  enforce  it  as  the  security 
for  the  payment  of  the  note. 

Clevdand  y.  Martin,  2  Head,  128;  BateeviUe 
Institute  y.  Kauffman,  85  U.  8.  18  Wall.  154, 
21  L.  cd.  776;  Ober  v.  Gallagher,  98  U.  8.  206, 
28  L.  ed.  881;  Nashville  Trust  Co.  y.  Smpihe, 
94  Tenn.  618,  27  L.  R.  A.  668;  Carpenter  y. 
Longan,  88  U.  8.  16  Wall.  271,  21 L.  ed.  818; 
Kenicott  y.  Wayne  County  Supers,  88  U.  8.  16 
Wall.  452,  21  L.  ed.  819. 

The  contracts  between  the  syndicate  and  its 
aeyeral  members,  or  between  the  syndicate  and 
the  Sheffield  Land  Iron  &  Coal  Company  made 
before  the  organization  of  the  Sheffield  City 
Company,  did  not  become  the  contracts  of  that 
company,  except  so  far  as  the  company 
adopted  and  ratified  them  after  ita  incorporation 
had  been  perfected. 

Pittsburg  <fc  T.  Copper  Min.  Co,  y.  Quintrell, 
91  Tenn.  698. 

Looney  and  the  other  members  of  the  syndi- 
cate were  the  yendors,  in  substance,  of  the  new 
company,  the  Sheffield  City  Company,  with 
reference  to  the  property  they  had  agreed  to 
buy  from  the  old  company,  the  Sheffieki  Land, 
Iron,  &  Coal  Company. 

So  far  from  Looney  and  his  coadjutors, 
members  of  the  syndicatei  haying  the  right  to 
complain  of  the  failure  to  deliyer  the  property, 
or  of  the  defects  in  the  title  to  the  property,  or 
of  the  deficiencies  in  the  yalue  of  the  property, 
aa  against  the  Sheffield  City  Company,  that 
company  had  the  right  to  make  such  complaint 
against  Looney,  and  the  other  members,  if,  in 
fact,  the  property  waa  not  deliyered,  or  the 
title  to  the  propeity  waa  not  good,  or  its  yalue 
was  not  such  as  it  waa  represented  to  be,  prior 
to  the  purchase. 

Looney  does  not  pretend  he  has  eyer  returned 
the  stock  to  the  Sheffield  City  Company,  or 
has  eyer  attempted  to  do  so,  or  has  ever  taken 
any  step  in  the  direction  of  canceling  the  trans- 
action between  him  and  the  Sheffield  City  Com- 
"pSLUj  by  which  the  stock  waa  issued,  and  his 
notes  were  giyen,  except  his  defense,  as  pre- 
sented in  the  record  of  this  suit,  by  bis  answers 
and  bis  cross  bills.  That  la  sufficient  to  defeat 
this  action. 

Coffee y.  Ruffin,  4  Coldw.  616;  Hilly,  Hwrri- 
man,  95  Tenn.  800;  Farmer^s  Bank  y.  Groves, 
58  U.  8.  12  How.  51,  18  L.  ed.  889;  Gay  y. 
Alter,  102  U.  8.  79,  26  L.  ed.  48. 

CoL  Looney  waa  on  the  ground,  and  had  an 
opportunity  of  ascertaining  or  knowing  the 
truth  of  the  statements  made  by  him  to  Sykes, 
whether  yerbal  or  contained  in  his  letters,  or 
appearing  from  the  schedule  furnished,  show- 
ing the  property  to  be  porchaaed,  and  the  yal- 
ues  set  upon  it.  , 
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If  he  chose  to  rely  upon  the  information  he 
ffot.  without  making  the  proper  and  necessary 
inquiries,  it  waa  his  own  fault,  and  he  cannot 
now  urge  his  negligence  in  that  respect  aa  a 
ground  for  defeating  his  liability  upon  the  note 
held  by  the  United  Statea  National  Bank,  an 
indorsee,  who,  as  already  shown,  haa  paid 
yalue  for  it. 

Kerr,  Fraud  &  Mistake,  pp.  78, 83-85;  Ander- 
son y.  HiU,  12  Sroedes  &  M.  679,  61  Am.  I>ec. 
180:  EmTis  y.  BoUing,  5  Ala.  550;  EaU  y. 
Thompson,  1  Smedes  &  M.  443. 

Looney  had  information  enough  to  charge 
him  with  knowledge  that  the  estimates  were 
mere  opinions  by  those  who  were  communicat- 
ing with  him,  and  they  might  or  might  not 
turn  out  to  be  well  founded.  If  he  chose  to 
reply  upon  those  opinions,  he  had  the  right  to 
do  so,  and  to  make  the  contract  he  did  make 
upon  the  faith  of  them.  But,  because  the 
opinions  have  turned  out  to  be  ill  founded,  and 
cannot  be  yerifled,  he  has  no  right  to  repudi- 
ate the  contracts  he  made. 

KnuckoUs  y.  Lea,  10  Humph.  577;  RuoJtM  y. 
Third  Nat,  Bank,  94  Tenn.  77;  WhiU  y. 
Evsing,  37  U.  8.  App.   865,  69  Fed.  Rep.  451. 

16  C.  C.  A.  296;  Money  y.  Porter,  8  Humph. 
847;  Eerr,  Fraud  &  Mistake,  pp.  82-84;  1 
FarsoDS,  Notes  &  Bills,  chap.  6,  §  2;  SdUmion 
y.  Turner,  1  Stark.  61;  Fleming  y.  Simpson,  1 
Campb.  40,  note;  Beed  y.  Prentiss,  1  N.  H.  174, 
8  Am.  Dec.  50;  Perley  y.  Batch,  28  Pick.  2^\ 
84  Am.  Dec.  56;  Johnson  y.  Titus,  2  Hill,  606; 
Welsh  y.  Carter,  1  Wend.  185,  19  Am.  Dec. 
473;  MiUer  y.   Tiffany,  68  U.  8.  1  Wall.  298, 

17  L.  ed.  540. 

This  suit  is  now  prosecuted,  primarily,  for 
the  benefit  of  the  United  Statea  National  Bank 
to  the  extent  to  which  its  indebtedness  as 
shown  by  tfae^note  has  not  been  paid;  and 
secondarily,  for  the  benefit  of  the  Sheffield 
City  Company  to  the  extent  to  which  that  in- 
debtedness has  been  paid.  There  can  be  no  ob- 
jection to  such  an  arraogement. 

Bagsdale  y.  Gossett,  2  Lea,  729;  Richardson 
y.  McLemore,  5  Baxt.  586;  Williams  y.  HitcA- 
ings,  10  Lea,  326. 

The  addition  of  the  word  ^'trustee"  to  Mr. 
Sykes's  name  does  net  preclude  the  United 
States  National  Back  from  holding  him  aa  the 
indorser  on  the  note. 

East  Tennessee  Iron  Mfg,  Co.  y.  OaakeU,  3 
Lea,  742;  Erudn  y.  Carrcil,  1  Yerg.  145;  Pat- 
terson y.  Craig,  1  Baxt  293;  Conn  y,  Smtgys, 
5  Baxt.  568:  Sypert  y.  Sawyer,  7  Humph.  414; 
Steele  y.  McElroy,  1  Sneed,  341;  DeBiany. 
Gola  (Md.)  24  Am.  L.  Reg.  N.  S.  777;  HarriM 
y,  Bradley,  7  Yerg.  310. 

The  facts  must  be  shown  affirroatiyely  by  the 
proof,  if  there  are  auy  jBuch  facts,  that  Siket 
was  not  in  a  position  to  be  bound  by  the  note, 
aud  that  the  United  States  National  Bank  acted 
in  bad  faith  in  ignoring  such  facts,  and  tak- 
ing the  note  without  inquiry  with  respect  to 
them. 

Atias  Nat.  Bank  y.  Holm,  84 U.  8.  App.  472, 
71  Fed.  Rep.  489,  19  C.  C.  A.  94. 

Accommodation  paper  is  always  put  in  cir- 
culation for  the  purpose  of  giying  credit  to  the 
party  for  whose  benefit  it  is  intended.  And 
although  such  party  cannot  maintain  an  action 
upon  it  against  the  accommodation  maker  or  in- 
dorser,  and  would  be  defeated  because  of  want 
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<tf  coDsfderation,  a  purchaser  can  malotaia  an 
action,  wbo  acquires  it  while  still  current,  and 
^iyes  the  credit  it  was  intended  to  promote,  al- 
though such  purchaser  has  knowledge  of  the 
-original  character  of  the  paper. 

Israel  v.  Gale,  45  U.  8.  App.  219.  77  Fed. 
Rep.  5H8,  28  C.  C.  A.  274;  Violett  v.  Patton,  9 
U.  S.  5  Cranch,  142.  8  L.  ed.  61;  1  Dan.  Neg. 
Inat  $  790. 

Mestn.  W.  D.  Rnflln  and  W.  B.  Gllflson 
'for  Tradesmen's  National  Bank. 

Meurs.  Thomas  M.  Sem^pi^  and  A«  S* 
for  appellees. 


Beard*  J.,  dellyered  the  opinion  of  the 
•court: 

The  complainant,  being  the  owner  of  a  (12,- 
•600  note,  being  one  of  two  notes  of  like 
amount  executed  by  R.  F.  Loooey  to  the  order 
of  J.  P.  Sykes,  trustee,  and  by  him  and  the 
Sheffield  Ciiy  Company  indorsed  to  complain- 
«Dt,  filed  this  bill,  seeking  a  decree  for  the 
amount  of  this  note  and  interest,  and  also  for 
a  foreclosure  of  a  trust  deed  made  to  secure  it. 
Tbe  bill  alleges  that  this  trust  deed  was  exe- 
cuted by  L'^oney  and  wife  on  certain  real  prop- 
<T\y  belonging  to  the  wife,  in  or  near  Memphis, 
and  that  this  property  was  already,  in  part  or 
ID  whole,  covered  by  two  other  trust  deeds; 
that  J.  P.  S^kes,  the  indorser  of  this  note,  was 
also  trustee  in  the  trust  deed;  and  that,  though 
•complainant's  note  was  long  past  due,  and  full 
power  of  sale  on  such  contingency  was  granted 
to  the  trustee,  yet  he  declined  to  execute  this 

fower.  Sykcs,  as  indorser  and  as  such  trustee, 
lOoney  and  wife,  the  trustees  and  beneficiaries 
in  the  other  two  trust  deeds,  and  tbe  United 
States  National  Bank,  as  the  alleged  bolder  of 
the  other  of  these  notes,  were  made  parties  to 
this  bill.  The  claim  of  complainant  not  being 
t)cfore  \\%,  we  need  not  pursue  it  further. 

The  United  States  National  Bank  filed  an 
answer  to  tbe  original  bill,  and  made  its  an- 
swer a  cross  bill,  in  which  it  asked  affirmative 
relief.  In  this  answer  and  cross  bill  it  was 
averred  that  the  United  States  National  Bank 
WHS  the  holder  of  tbe  other  of  these  two  notes 
of  $12,500,  having  acquired  title  thereto  bona 
^de,  for  a  valuable  consideration,  before  ma- 
turity, and  in  due  course  of  trade;  that  this 
note  was  also  made  payable  to  J.  P.  Sykes 
'trustee;  that  it  was  by  bim  and  the  Sheffield 
City  Company  indorsed;  and  that  at  maturitv 
it  was  duly  protested  for  nonpayment, — of  all 
of  which  the  indorser  had  legal  notice.  The 
-cross  bill  prayed  that  the  trust  deed  described 
in  the  original  bill  be  foreclosed,  and  the  pro- 
ceeds of  the  foreclosure  sale  be  applied  to  the 
payment  of  this  note.  To  this  cross  bill 
lioone^  and  wife  and  J.  P.  Sykes  filed  answers. 
In  their  answer,  Looney  and  wife  denied  that 
the  United  States  National  Bank  acquired  this 
-note  in  due  course  of  trade,  for  value,  and 
w  ii  bout  notice  of  the  makers'  equitable  defenses 
against  it.  and  they  averred  that  the  note  and 
trust  deed  to  secure  it  were  procured  by  fraud, 
and  that  no  valuable  consideration  passed  to 
them  for  the  same.  Tbe  fraud  complained  of, 
and  as  set  out  in  the  answer,  is  as  follows:  In 
.  Jujy,  1 892,  and  for  some  time  before, there  exist- 
'Cdat  Sheffield.  A1abama.a  corporation  called  tbe 
Sheffield  Land,  Iron.  &  Coal  Company,  which 
was  the  owner  of  various  properties,  real  and 
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personal.  The  operations  of  this  corporatioa 
seem  to  have  become  embarrassed  by  heavy 
debts,  the  burden  of  which  was  largely  carried 
by  some  of  its  stockholders.  Certain  of  tbesa 
parties  about  that  time  conceived  the  idea  of 
relieving  themselves  of  this  burden  by  organ- 
izing a  syndicate  to  purchase  the  assets  of  the 
corporation,  and  to  this  end  they  solicited  a 
subscription  from  R.  F.  Looney,  and  perhaps 
others;  and,  in  order  that  the  parties  so 
solicited  might  understand  the  character  of  the 
assets,  there  was  prepared  a  statement  or 
schedule  of  the  same,  together  with  extensions 
showing  the  value.  In  this  paper  these  assets 
were  set  down  as  worth  $1,012,676.81,  and  it 
is  alleged  that  representations  were  made  to 
Looney  in  this  paper  and  otherwise  by  .these 
gentlemen,  that  these  values  were  in  no  sense 
speculative,  but  that  tbey  were  real.  In  the 
answer  it  is  also  stated  that  it  was  in  the  same 
way  represented  that  $800,000  would  pay  all 
the  debts  of  the  corporation,  and  that  all  the 
assets  so  scheduled  would  be  turned  over  to  the 
syndicate  unencumbered,  save  for  the  burden 
of  a  bonded  debt  of  $60,000  resting  on  the 
hotel  in  Sheffield  and  scheduled  as  part  of 
these  assets,  which  was  to  be  taken  care  of  by 
the  syndicate,  but  that  it  was  at  the  same  time 
stated  to  him  that  tbe  rents  derived  from  the 
hotel  property  would  be  sufficient  to  pay  the 
interest  on  these  bonds.  Relying  on  their 
statements,  the  answer  avers  that  R.  F.  Looney 
subscribed  for  a  share  of  $50,000  of  and  in  the 
syndicate  which  was  organized  to  purchase 
these  assets  at  the  sum  of  $800,000.  The  an- 
swer alleges  that  he  was  imposed  upon  greatly 
as  to  the  value  of  these  properties;  that,  Instead 
of  being  worth  over  $1,000,000,  they  were 
worth  greatly  less,  and.  Instead  of  being  unen- 
cumbered save  in  tbe  single  particular  referred 
to,  they  were  in  numerous  instances,  and  to 
their  full  value,  hypothecated  to  tbe  creditors 
of  this  corporation.  Tbe  answer  also  alleges 
that  the  debU  much  exceeded  $800,000.  It  is 
unnecessary  to  enter  further  into  the  details  of 
the  misrepresentations  of  which  he  alleges  he 
was  made  the  victim,  it  being  sufficient  to  say 
that  tbey  were  numerous  and  very  neat  It  is 
further  stated  in  the  answer  that,  by  his  sub- 
scription of  $50,000  to  the  capital  of  the  syn- 
dicate, Looney  was  to  be  interested  in  tbe 
assets  purchased  in  the  proportion  that  this 
sum  bore  to  the  full  amount  of  $800,000,  and 
that,  to  pay  this  subscription,  he  executed  his 
notes  for  $50,000,  including  the  two  notes  of 
$12,500  each,  secured  by  the  trust  deed  in 
question.  Looney  and  wife  also  file  a  cross 
bill,  in  which  tbey  seek  to  have  the  notes  de- 
livered up  for  cancelation,  and  to  have  tbe 
trust  deed  removed  as  a  cloud  on  Mrs.  Loon- 
ey's  title.  Sykes  also  answers  the  cross  bill, 
and  denies  his  liability  as  indorser,  and  avers 
that  the  United  States  National  Bank  took  the 
note  with  full  knowledge  that  his  purpose  in 
indorsing  the  note  was  simply  to  pass  title,  and 
in  no  respect  to  bind  himself  personally  on  it. 
The  United  States  National  Bank  answered 
the  cross  bill  of  Looney  and  wife,  denying  its 
averments  so  far  as  the^  Impeached  its  title  to 
the  note  sued  on,  and  it  reiterated  that  it  was 
the  bona  fide  holder  of  this  paper.  Subse- 
quently amended  answers  were  filed  by  Looney 
and  Sykes,  in  which  they  alleged  that  since  the 
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filing  of  their  original  answer  they  had  ascer- 
tained that  this  note  had  been  paid  to  the 
holder,  the  United  States  National  Bank,  and 
that  it  had  no  right  to  prosecute  further  its 
suit  upon  it:  that  the  debt  of  the  bank  was  or- 
iginally a  debt  due  from  the  Sheffield  Land  & 
Iron  Company,  and  that  this  debt  was  assumed 
by  the  Sheffield  City  Company  when  it  was 
organized;  that  this  note,  together  with  the 
other  notes  of  Looner  heretofore  described, 
was  obtained  by  the  false  representations  of  the 
promoters  of  the  Sheffif  Id  City  Company,  and 
that  the  note  sued  on  by  the  United  Slates  Na- 
tional Bank  was  transferred  to  it  in  settlement 
of  the  debt  of  the  Sheffield  Land  &  Iron  Com- 
pany which  it  had  assumed;  and  that  subse- 
quently the  bank  had  made  an  arrangement 
with  the  Sheffield  City  Com  pan  v,  as  a  result  of 
which  the  note  was  fully  discharged.  Upon 
the  hearing,  after  much  proof  was  taken,  the 
chancellor  dismissed  the  cross  bill  of  the  Unit- 
ed States  National  Bank,  and,  upon  the  cross 
bill  of  Looney,  ordered  the  note  to  be  canceled, 
as  well  as  the  deed  of  trust  securing  it.  From 
this  portion  of  the  decree  the  bank  has  prose- 
cuted its  appeal  to  this  court. 

The  first  question  that  will  be  considered  is. 
Do  the  facts  disclosed  in  the  record  afford  a 
defense  against  the  note  In  the  hands  of  the 
bank,  even  if  ft  be  conceded  that  it  does  not 
occupy  the  position  of  a  bona  fide  holder  for 
value?  That  Col.  Looney  was  induced  to  go 
into  a  speculating  scheme  which  will  prove 
disastrous  to  him  if  the  note  in  suit  is  en- 
forced against  him,  is  true.  And  it  may  be 
conceded  that  the  evidence  in  the  case  shows 
that  the  inducement  which  operated  upon 
him  and  led  him  into  this  venture  was  a  great 
overvaluation  of  the  property  and  of  its  in- 
come, and  a  serious  undervaluation  of  the 
encumbrances  on  this  property,  made  by  par- 
ties in  whom  he  reposed  conndcnce.  And  it 
may  be  granted  further  that  the  record  shows 
that  he  was  informed  that  his  subscription  of 
(50,000  would  complete  the  sum  of  $300,000 
to  be  raised  by  the  svndlcate,  and  that  this 
amount  would  be  sufficient  to  discharge  the 
liabilities  of  the  Sheffield  Land.  Iron,  &  Coal 
Company,  and  that  in  neither  respect  was 
the  statement  true.  But,  granting  all  these 
as  facts  clearly  made  out,  yet  they  are  not  of 
themselves  sufficient  to  relieve  him  from  lia- 
bility on  this  note.  To  work  this  result,  these 
misrepresentations  must  have  been  made  by 
the  vendor  of  this  property  or  by  someone 
authorized  to  act  for  it.  On  this  point  Col. 
Looney  says  that  J.  C.  Neely  and  Napoleon 
Hill,  of  Memphis,  and  E.  W.  Cole,  Lewis  Bax- 
ter,  and  others,  of  Nashville,  were  stockhold- 
ers in  that  company,  and  creditors  of  it  (the 
three  first  named,  in  very  large  amounts),  and 
that  thev  induced  Charles  Sykes,  who  was  then 
its  president,  and  also  a  creditor  of  the  com- 
pany, to  form  a  syndicate  for  the  purpose  of 
purchasing  a  part  of  the  assets  of  the  com- 
pany, the  object  and  purpose  of  the  originators 
of  the  syndicate  being  to  apply  the  purchase 
money  they  realized  to  the  payment  of  the 
debts  of  the  Sheffield  Land,  Iron,  &  Coal  Com- 
pany, all  of  which  were  a  charge  upon  the  en- 
tire property  of  that  company,  and  leave  a 
portion  of  its  property  "free  of  any  encum- 
brance whatever."    £[e  further  says  that  these 
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parties  solicited  subscriptiona   from  persona 
who  were  not  creditors  of  the  company,  but 
that  he  knew  of  no  one  save  himself,  not  a 
creditor,  who  took  any  interest  in  the  syndi- 
cate.    He  also  states  in  his  deposition  that  be 
received  two  letters,  one  from  Charles  Sykei, 
whom  he  denominates  'Hhe  promoter  and  or- 
ganizer of  the  syndicate,"  and  the  other  from 
J.  C.  Neely,  a  member  of  the  syndicate,  to- 
gether with  a  schedule  of  assets  that  the  s^-n- 
dicate  proposed  to  buy,  and  that,  relying  oc 
the  truthfulness  of  the  statements  conlaioed 
in  these  letters  and  in  the  schedule,  he  was  in- 
duced to  identify  himself  with  the  scheme. 
These  letters  were  exhibited  to  the  court  by 
him.    The  letter  of  Sykes  did  not  profess  u> 
come  from  him  as  the  president,  or  in  any 
other  respect  as  the  representative,  of  the  sell- 
ing company,  but  distinctly  as  the  agent  of  the 
svndicate.    He  savs  in  reference  to  the  Shef- 
field Syndicate:  "I  beg  to  make  the  following 
statement:    I  was  employed  by  some  gentle- 
men who  were  interesteci  in  the  town  to  go 
there  and  make  an  examination  of  the  property 
offered,  and,  in  addition,  to  nmke  a  conserva- 
tive estimate  of  what  could  be  realized  from 
it.    I  had  no  idea  of  being  interested  in  the 
company  when  I  went  down  there.    After 
looking  the  matter  over  thoroughly,  I  have 
agreed  to  put  my  money  in  it.    I  feel  that, 
with  careful  management,  I  will  get  $3  out 
for  every  dollar  I  put  in.    You,  in  my  opin- 
ion, need  not  hesitate  to  say  to  your  friends 
that  this  is  an  exceptional  opportunity  to  make 
big  money."    In  nis  letter  Mr.   Neely  says: 
**You  ask  me  to  say  what  I  know  about  Uie 
Sheffield  Syndicate,  and  will  say  in  reply  that 
I  have  known  the  town  of  Sheffield  since  it 
was  first  surveyed  into  lots.    I  have  seen  a 
schedule  of  property  offered  the  syndicate  for 
$300,000,   and    have  seen  the   property,  and 
know  of  its  value.     I  think  the  property  worth 
three  times  the  amount  valued  above.     I  have 
subscribed  myself,  and  would  subscribe  largely, 
had  I  the  ready  money  in  hand."    The  scbecl- 
ule  of  property  referred  to  in  these  letters,  and 
the  one  furnished  by  Sykes  to  Col.  Looney, 
show  the  face  or  par  value  of  the  assets  which 
the  syndicate  proposed  to  buy  for  the  sum  of 
$800,000  to  be $2,450,023.51,  and  the  estimated 
value  to  be  $1,012,676.81.    Not  only  this,  but 
Mr.  Charles  S^kes,  the  promoter  of  thisscheme» 
in  his  deposition  taken  in  the  interest  of,  and 
read  in  the  bill  of.  Col.  Looney,  savs:    **I  was 
employed  by  a  syndicate  to  purchase  the  as- 
sets of  the  said  Sheffield  Land,  Iron,  &  Coal 
Company,  and  the  said  syndicate  purchased 
the  assets  and   property  from  the  Sheffield 
Land,  Iron  &  Coal  Company  for  the  sum  of 
$300,000,  and  paid  the  sum  in  ca««h,  or  the 
vajid  subsisting  indebtedness  of  that  company." 
It  thus  will  bQ  seen   that  whatever   misrep- 
resentations were  the  moving  inducement  to 
Col.   Looney  to  enter  into  this  unfortunate 
speculation  came,  not  from  the  company  sell- 
ing these  assets,  but  from  his  associates  in  the 
syndicate  purchasing  them.     After  a  diligent 
examination  of  the  record,  we  have  not  been 
able  to  discover  a  single  misleading  act  or 
word  of    the  vendor  corporation,  or  anyone 
authorized  to  represent  it,  which  induced  this 
sale.     It  seems  to  have  been  the  passive  re- 
cipient of  the  consideration  for  its  assets,  and 
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whatever  of  wrong  there  may  have  been  in  the 
transaction  was  practised  upon  Col.  Loonej 
by  parties  interested  with  him  in  the  specula- 
tion. This  being  so,  we  know  of  no  rule  of 
law  which  would  place  upon  the  innocent  ven- 
dor the  responsibility  of  a  fraud  or  misrepre- 
sentation practised  by  one  or  more  of  a  num- 
ber of  yendees  upon  others  associated  with 
them  in  a  purchase.  And,  even  as  to  these 
partids.  Col.  Looney,  in  his  deposition,  repeat- 
edly acquits  tbem  of  all  intention  to  wrong  or 
defraud  him,  but  says  that  he  is  satisfied  they 
thoueht  they  would  bring  him  out  all  risrht. 
In  aiidition^  however,  the  record  shows  that 
the  trade  with  the  Sheffield  Land,  Iron,  &  Coal 
Company  was  consummated,  and  that  the  as- 
sets purchased  were  conveyed  by  that  com- 
pany to  one  Cheany,  and  that  he  at  once  con- 
veyed them  to  a  new  corporation  organized  as 
was  contemplated  by  the  parties  composing 
the  syndicate,  and  known  as  the  8hef9eld  City 
Company,  and  that  companv  accepted  tbem 
at  the  valuation  of  $1,000,000,  and,  upon  the 
basis  of  this  valuation,  issued  (150,000  of  its 
capital  stock  to  Col.  Looney,  as  representing 
his  interest  in  the  institution.  It  ia  true,  this 
stock  was  not  actually  turned  over  to  him,  but 
was  held  as  collateral  to  his  notes,  yet  it  was 
receipted'for  bv  htm,  and  was  thus  recognized 
by  him  as  the  fruit  of  his  investment. 

But.  independent  of  the  question  just  consid- 
ered, this  defense  cannot  be  maintained  against 
the  United  States  National  Bank.  The  facts 
with  regard  to  the  ownership  of  the  note  sued 
on  by  that  bank  are  as  follows:  In  October, 
1892,  this  bank  was  the  owner  and  holder  of  a 
note  of  the  Sheffield  Land.  Iron,  &  Coal  Com- 
pany for  the  sum  of  $11,891.82,  besides  interest; 
and  at  the  same  time  it  held  a  claim,  in  the 
shape  of  an  overdraft,  against  the  Bank  of 
Commerce  of  Sheffield,  Alabama,  for  $3,790.91. 
In  this  latter  bank  the  Sheffield  Land,  Iron, 
&  Coal  Company  held  a  controlling  interest. 
Mr.  Sykes,  representing  a  new  corporation 
called  the  Sheffield  City  Company,  to  which 
the  Looney  notes  had  been  assigned,  proposed 
to  the  officers  of  the  United  States  National 
Bank  that,  if  they  would  discount  the 
note  of  $12,500  here  sued  on,  the  proceeds 
of  the  discount  might  be  applied  to  the  extin- 
guishment, pro  ianto,  of  the  two  debts  just 
mentioned,  and  that  the  excess  of  indebtedness 
over  the  discount  would  be  paid  to  it  in  cash. 
This  proposition  was  accepted  by  the  United 
States  National  Bank,  and  the  arrangement 
suggested  was  carried  out  in  every  respect. 
The  bank  thus  received  this  note  and  the  cash 
necessary  to  complete  the  transaction,  and  at 
the  same  time  surrendered  to  the  Sheffield  City 
Company,  as  an  extinguished  liability,  the 
note  of  the  Sheffield  Lan(i,  Iron,  &  Coal  Com- 
pany,'and  certain  collaterul  attached  to  it.  in- 
cluding its  claim  against  the  Bank  of  Com- 
merce. The  note  of  Col.  Looney  was  indorsed 
by  its  payee  and  by  the  Sheffield  City  Com- 
pany, before  its  maturity,  to  this  bank,  and 
^as  taken  by  it  without  any  notice  of  the  cir- 
cumstances under  which  it  bad  been  obtained. 
Pretermitting  for  the  moment  the  effect  on  its 
negotiability  of  the  fact  that  this  note  was 
made  payable  to  "Joseph  Sykes,  Trustee,"  and 
so  indorsed  by  him,  there  is  no  question  but 
'^at  the  facts  just  detailed  make  this  bank  a 
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bona  fide  holder  for  value.    The  extinguish- 
ment of  the  note  of  the  Sheffield  Land,  Iron,  ^ 
Coal  Company,  and  the  surrender  of  the  col- 
lateral to  secure  it,  and  the  discharge  of  the- 
Bank  of  Commerce  from  liability  on  its  over- 
draft, constituted  the  United  States  Nationai> 
Bank  a  purchaser  for  value,  in  due  course  of 
trade,  of  this  note.    This  proposition  is  clearly 
established  in  this  state,    h'ichol  v.  Bate^  10 
Yerff.  429;  Cherry  v.  Frost,  7  Lea,  1;  Jordan 
V.  Jordan,  10  Lea,  184,  48  Am.  Rep.  294,  audi 
Lookout  Bank  v.  AuU,  98  Tenn.  646.    But  it 
is  said  that  the  fact  that  this  note  was  payable- 
to  "Joseph  Sykes,  Trustee."  and  was  so  in- 
dorsed b^  him,  of  itself  lets  in  against  the  bank, 
all  equities  that  would  have  attached  to  it  in 
the  hands  of  the  original  parties;  and  the  cases- 
of  Alexander  v.  Alderson,  7  Baxt.  403;  Coving^ 
Ion  V.  Anderson,  16  Lea.  810;  and  CauUdm  v. 
MemphU  Gaslight  Co,  85  Tenn.  684,  are  cited/ 
as  sustaining   this  contention.     All  of  these 
cases  involve  controversies  between  the  ownera 
of  trust  funds  and  parties  who  set  up  a  title  to 
such  funds  by  transfer  from  trustees  in  fraud 
of  their  trusts,  and  where  the  paper  transferred 
or  assigned  on  its  face  gave  notice  of  the  ex- 
istence of  a  trust.    Alarander  v.  Alderson,  7 
Baxt.  408,  was  a  case  of  a  note  payable  to 
Alexander,   trustee,  and  by  him  assigned  in 
payment  of  an  individual  liability;  and  the 
Question  there  was.  Were  the  indorsees  bona 
nde  holders  of  the  note,  so  as  to  be  able  to  re- 
sist the  claim  of  the  l>eneficiaries?    Upon  the 
authority  of  Duncan  v.  Jaudon,  82  U.  S.  15 
Wall.  175,  21  L.  ed.  145,  this  court  held  that, 
the  word  "trustee"  gave  notice  of  the  existence 
of  a  trust,  and  that  the  party  taking  the  paper 
was  charged  with  the  duty  of  ascertaining: 
what,  if  any,  restrictions  were  imposed  on  the 
trustee  in  the  management  of  the  trust.    To 
like  effect  are  Cocingion  v.  Anderson,  16  Lea, 
310,  and  Caulkins  v.  Memphis  Gaslight  Co,  85> 
Tenn.  684.    None  of  these  cases,  however,  in- 
volve the  question  we  have  here.     Similar  to 
them  is  the  case  of  Third  yhti  Bank  v.  Langs, 
51  Md.  188.  84  Am.  Rep.  804.    There  a  trus- 
tee yiolated  his  duty  by  disposing  of  a  note- 
payable  to  himself  as  trustee,  and  it  was  said 
by  the  court;  "It  [the  note]  cannot  be  readun- 
derstandingly  without  seeing  upon  its  face  that 
it  is  connected  with  a  trust  and  is  a  part  of  a 
trust  fund.     It  was  the  duty  of  the  bank,  be- 
fore purchasing  it.  to  have  made  inquiry  into 
the  right  of  the  trustee  to  dispose  of  it."    Tho 
correctness  of  these  holdings  is  now  conceded 
bv  the  courts  with  practical  unanimity.     Tbo 
etfect  of  them  is  that  if  the  trustee,  Sykes,  dis- 
posed of  this  paper  in  violation  of  his  trust, 
then  the  word  "trustee"  would  convert  any 
one  who  so  obtained  it  into  a  constructive 
trustee,  at  the  instance  of  the  cestui  que  trust. 
But  it  is  certainly  true,  as  Mr.  Perry  says; 
''The  mere  fact  that  the  word  trustee  is  on  the 
face  of  the  securities  cannot  put  a  purchaser  to 
any  inquiry  beyond  ascertaining  whether  the 
trustee  has  power  to  vary  the  securities.    If 
he  has  such  power,  a  purchaser  in  good  faith 
will  be  protected,  although  the  trustee  use  the 
money  for  his  private  purposes.    But  if  a  pur- 
chaser takes  securities  from  a  trustee,  with  tho 
word  'trustee'  upon  their  face,  in  payment  of  a 
private  debt  due  from  the  trustee,  the  sale 
may  be  avoided  by  the  cestui  que  trust,  or  the 
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purchaser  may  be  held  as  a  trustee."  1  Perry, 
Tr.  ^  225.  Here  we  find  an  iDtelligent  state 
ment  of  the  rule  and  itslimitatioas.  The  rule 
is  that  he  who  takes  a  security  from  a  trustee, 
with  his  fiduciary  character  displayed  upon 
its  face,  is  bound  to  inquire  as  to  his  right  to 
•dispose  of  it,  but  if,  on  inquiry,  it  is  found 
that  there  is  no  restriction  upon  the  trustee's 
power  of  disposition,  or  (it  may  be  added) 
there  is  nothing  in  the  nature  of  the  transac- 
tion to  indicate  any  abuse  of  his  trust,  then  the 
title  of  a  purchaser  in  eood  faith,  for  value  and 
4)efore  maturing,  will  be  protected. 

In  the  case  at  bar  an  inquiry  would  have 
•disclosed  that  the  word  "trustee/'  in  this  con- 
nection, was  purely  descriptive,  and  without 
any  legal  signification,  and  that  the  trust  deed 
«xecuted  bv  CoL  Looney  and  wife  was  in  the 
ordinary  form,  made  to  Sykes  as  trustee, 
<K)nveying  to  him  certain  real  estate  of  Mrs. 
Looney's,  with  this  recital:  "That  whereas, 
R.  F.  Looney,  8r.,  has  subscribed  $50,000 
towards  the  formation  of  a  syndicate  for  the 

furchase  of  the  assets  of  the  Sheffield  Land, 
ron,  &  Coal  Company,  and  to  this  end  has 
executed  his  two  several  promissory  notes  for 
(12,500  each,  due  in  six  months  from  date, 
payable  to  the  order  of  Joseph  P.  Bykes,  trus- 
tee, which  said  two  notes  are  a  part  of  the 
$50,000  subscription:  Now,  in  order  to 
make  certain  the  payment  of  said  two  notes," 
€tc.,  "we  hereby  bargain  and  convey  unto  the 
said  Jos.  P.  Sykes,  trustee,"  etc.  In  other 
words,  an  examination  would  have  disclosed 
neither  upon  the  face  of  this  trust  deed,  nor 
elsewhere  in  the  transaction,  any  restriction 
upon  the  power  of  the  payee,  Sykes,  nor  any 
limitation  upon  his  right  to  indorse  and  turn 
over  the  note  In  question  for  the  consumma- 
tion of  CoL  Looney's  subscription  to  the  syn- 
dicate, but,  on  the  contrary,  that  it  was  made 
for  that  purpose  and  no  other.  The  record 
showing  that  the  note  in  suit  and  the  others 
mentioned  were  •delivered  to  Mr.  Sykes,  the 
constituted  representative  of  the  syndicate,  to 
be  transferred  by  him  in  payment  of  Col. 
Looney's  subscription  thereto,  and  that  they 
were  so  used,  and  that  the  note  sued  on 
passed,  under  the  circumstances  already  de- 
tailed, into  the  hands  of  the  cross-complainant 
bank,  its  title  will  be  protected.  This  princi- 
ple or  rule  was  recognized  by  us  in  affirming 
the  decree  of  the  court  of  chancery  appeals  in 
Fox  V.  Citizen^  Bank  d  T,  Co,  (Tenn.  Ch. 
App.)  85  L.  R.  A.  678.  And  see  Downer  ▼. 
Read,  17  Minn.  403  (Gil.  470):  DatU  v.  Qarr^ 
6  N.  Y.  124,  55  Am.  Dec.  887;  WeBtmoreland 
T.  Foster,  60  Ala.  448. 

But  it  is  insisted  that  at  least  a  settlement 
made  between  the  United  States  National  Bank 
and  the  Sheffield  City  Company  dated  January 
81,  1805,  extinguished  this  note,  so.  far  as 
Looney  and  his  accommodation  indorser, 
Sykes,  were  concerned.  It  will  berememt>?red 
that  this  note  was  transferred  to  its  present 
holder  by  the  Sheffield  City  Company,  the  last 
indorser.  By  the  terms  of  the  agreement  or 
settlement,  as  it  is  called,  the  Sheffield  City 
Company  was  permitted  to  substitute,  with 
the  bank,  certain  securities  it  owned  in  the 
place  and  stead  of  its  guaranty  or  indorsement 
of  this  note,  and  the  bank  obligated  itself  not 
to  sue  on  the  guaranty  or  indorsement,  but  it 
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was  expressly  stipulated  that  this  aettlemett 
was  in  no  way  to  affect  the  liabfllty  of  tb« 
other  parties  to  the  note.     It  was  also  sgncd 
that,  as  money  was  collected  from  the  otbcr 
parties,  it  should  be  credited  to  the  Sheflkli 
City  Company,  and  a  like  amount  of  its  tecs- 
rities  should  be  returned  to  it.    In  other  word*, 
this  agreement  simply  subHtituted  certain  aeco- 
rities  of  the  Sheffield  City  Company  for  its  gea- 
eral  liability  as  indorser,  and  secured  for  it  i 
dismissal  of  a  suit  then  pending   to  enforce 
this  liability,  but  in  no  way  affected  the  rpli- 
tions  of  the  other  parties  to  thia  note.    Tba 
leaves  undetermined  alone  the  question  of  the 
extent  of  the  obligation  of  J.  P.  Sykes  oi 
this  note.     Did    the    addition  of    the   wr^rl 
"trustee"  to  his  name  limit  bis  reaponaibiiitT 
as  its  indorser?    He  waived  demand  and  no- 
tice of  protest  by  a  writing  when  he  indorsird 
it,  so  that  his  liability  was  fixed  on  the  mata- 
rity  and  nonpayment  of  the  note,  unless  it  be 
that  the  addition  of  the  word  '"trustee"  ^^ 
lieves  him.    This  question  is  settled  against 
the  indorser  by  the  great  weight  of  authority. 
Taft  y.  Brewster,  9  Johns.  884.  6  Am.  Dtc 
280,  was  a  case  of  parties  signing   a  bond  as 
trustee  of  the  Baptist  Society,  etc,  and  tbs 
court  said:  "The  bond  must  be  considered  ss 
given  by  the  defendants  in  their  individoal 
capacities.    It  is  not  the  bond  of  the  Baptist 
church,  and  if  the  defendants  are  not  bound, 
the  church  certainly  is  not.  .  .  .  The  additioa 
of  trustees  to  the  names  of  the  defendants  is 
in  this  case  a  mere  deseriptio  pertonariunL' 
In  M'Oltire  v.  Bennett,  1  Blackf.  189,  12  Am. 
Dec.  228,  makers  of  a  note  appended  to  their 
names  the  words,  **  Trustees  of  the  First  Pres- 
byterian  Church  of  Madison,"  and  jet  tbfv 
were  made  personally  liable.     And  in    Conner 
y.   Clark,  12  Cal.  168,  78  Am.  Dec.   529,  the 
court  held  that  a  pftrty  signing  a  note  wi'h 
the  word  "trustee     added  was  individuallj 
bound,    and    evidence  was   inadmissible  to 
show  that  at  the  time  he  affixed  his  signature 
there  was  an  agreement  that  he  should  not  be 
liable  personally,  but  that  the  note  should  be 
paid  out  of  a  trust  fund.    In  this  last  case 
the  court  quoted  at  length  from  ^  63,  Storv, 
Prom.   Notes,  as    follows:    "As  to   trustees, 
guardians,  executors,  and  administrdtors,  and 
other  persons  actinia  as  en  avtre  droit,  they 
are  by  law  generally  held  personally  liable  on 
promissory  notes,  because  they  have  no  au- 
thority to  bind,  ex  direeto,   the  persons  for 
whom,  or  for    whose  benefit,  or   for  whose 
estate,  they  act:  and  hence,  to  give  any  validity 
to  the  note,  they  must  be  deemed  personally 
bound  as  makers.     It  is  true  that  they  may 
exempt  themselves  from  personal  responsibility 
by  using  clear  and  explicit  words  to  show  that 
intention;  but,  in  the  absence  of  such  words 
the  law   will   hold  them    bound."     To    the 
same  effect  is  Binney  y.  Plumley,  5  Vt.  500,  26 
Am.  Dec.  813;  Clap  v.  Dajf,  2  Me.  305, 11  Am. 
Dec.  99.     So  in  this  state  it  has  been  held  thai 
a  note  signed  with  the  word  "administrator" 
or    "guardian**  affixed  to  the  name  of  the 
maker  is  the    latter's  person h1  note.     Ervtn 
V.  Carroll,  1  Yerg.  145;  Me  Whirler  v.  Jackson, 
10  Humph.  209;  Carter  y.  W<dfe,  1  Heisk.  694. 
Nor  docs  it  affect  the  liability  of  the  indorser 
on  this  paper  that  the  knowledge  was  commu- 
nicated to  the  bank,  when  this  note  was  deliv- 


180T. 


TBABBCocrar's  National  Bank  t.  Loonbt. 


843 


Bred  to  it,  that  Mr.  Sykea  had  do  laterest  in 
the  tranaaction  of  which  it  formed  a  part:  for 
it  is  clear  that  DOtice  to  a  bank  discounliDg 
accommodatioD  paper  that  the  indorser  is 
lending  his  credit  to  the  maker  does  not  affect 
the  bank  or  relieve  the  indoraer.  PhiUer  ▼. 
Fatterson,  168  Pa.  468. 
The  result  is  that  the  chaneeUor^t  decree,  dis- 


missing the  cross  bill  of  the  XJoited  States  Xa* 
tional  Bank,  and  sustaining  the  respective 
cross  bills  of  Looney  and  wife  and  Sykes  «iid 
Buchanan  tfnd  others,  U  reversed,  and  a  dfA^ree 
will  be  entered  here,  in  accordance  with  the 
prayer  of  the  first  one  of  these  cross  bills,  in 
favor  of  the  United  Slates  National  Bank. 


NORTH   DAKOTA   SUPREME   COURT 


BANK  OF  GILBY,  Appt, 

V. 

8.  L.  FARNSWORTH,  Beajd 


\mmmm  mm^9^%»   M^m» 


..) 


^1.  A  draft  drawn  by  defendant  to  the 
order  of  tbe  plaintiff  was  loet  in  trans- 
miSBion  bj  mall  from  the  oity  where  the  plaintiff 
was  eoiraired  In  business  to  the  city  where  the 
drawee  resided,  to.be  there  presented  for  payment 
by  the  plaintiff^  oorrespondent.  Plaintiff  failed 
to  discover  such  loss  for  nearly  six  months,  al- 
though It  had  In  its  poasession  a  report  from  its 
correspondeot  which  disclosed  the  fact  that  the 
draft  had  never  reached  such  correspondent. 
Held,  that  the  drawer  was  disoharffed  from  lia^ 
bUity. 

2.  When  a  drawer  who  has  been  dia- 
char^ped  beeanse  of  the  Ikllore  td  take 
the  neceeeargr  etepe  to  ohar^  him,  prom- 
ises to  pay  the  draft  or  recognizes  his  liability 
thereon,  with  full  knowledge  of  the  facts  re- 
leasing him  from  liability,  he  thereby  waives  his 
right  to  insist  that  he  has  been  released. 

3.  The  giving^  by  the  drawer  of  a  dnpll* 
eate  o£the  lost  draft  does  not  necessarily 
evince  a  purpose  to  waive  such  defense.  Such 
duplicate  does  not,  as  a  matter  of  law,  import  a 
promise  to  pay  the  drsft  Therefore  It  is  com- 
petent to  show  by  parol  evidence  that  the  drawer 
informed  the  payee  that  he  did  not  intend  by  the 
giving  thereof  to  waive  bis  rlKhts,  but  merely  to 
accommodate  the  payee  by  putting  in  his  hands 
a  paper  which  would  enable  him  to  collect  the 
money  from  the  drawee. 

4.  Sueh  ewidenee  does  not  contradict  or 
▼arjr  the  terms  of  the  written  contract  be- 
tween the  parties,  for  there  is  only  one  contract 
between  them,—!  e.,  the  original  draft,— the  du- 
plicate adding  nothing  to  the  liability  of  the 
drawer,  and  not  constituting  a  new  or  additional 
contract. 

(October  21, 1607.) 

APPEAL  by   plaintiff  from  a  Judgment  of 
the  District  Court  for  Grand  Forks  County 
in  favor  of  defendant  in  an  action  brought  to 
-CDforce  defendant's  alleged  liability  as  drawer 
of  a  draft.    Affirmed, 
The  facts  are  stated  in  the  opinion. 

*Headnotes  by  Corliss,  Cb.  J. 

NOTB.— Aa  to  the  effect  of  delay  in  presenting  a 
•«neok  to  release  an  indoraer,  see  Kirkpatrlclc  v. 
Puryear  (Tenn.)  22  L.  B.  A.  785.  and  note. 

As  to  release  of  drawer,  aee  First  Nat.  Bank  t. 
Buckhannon  Bank  <Hd.)  27  L.  B.  A.  332. 
«L.RA, 


I     Mestrs,  J,  B,  Wineman  and  Charles  F» 
Templeton*  for  appellant: 

The  failure  of  plsiniiff  to  present  theori^nal 
bill  was  caused  by  circumstances  over  which  it 
had  no  control  and  Judgment  should  be 
awarded  in  its  favor. 

Rev  Codes,  §  4944;  Windham  Bank  ▼.  ytfr- 
ton,  22  Conn.  218;  Pier  v.  Heinriehiofffn,  67 
Mo.  163,  20  Am.  Rep.  601;  Brawn  y.  tHmHed, 
50  Cal.  162. 

The  oral  promise  of  defendant  to  execute  a 
duplicate  of  the  original  bill  of  exchange,  hav- 
ing knowledge  of  the  facts,  was  a  waiver  of 
any  laches  attributable  to  plaintiff  on  account 
of  failure  to  present  the  bill  to  Gagan  &  Com- 
pany for  acceptance  and  give  notice  of  its  non- 
payment to  defendant. 

The  drawing  of  the  duplicate  draft,  on  April 
1,  1896,  and  delivery  to  plaintiff,  was  a  waiver 
by  defendant  oi  the  defense  which  he  now  seta 
up. 

Leonard  v.  Hastings,  9  Cal.  286;  Martin  y. 
Lennon,  19  Minn.  74. 

Admission  of  liability  or  promise  to  pay, 
after  notice  of  facts  constituting  a  release 
waives  the  defense  of  laches. 

Thornton  v.  Wynn,  25  U.  8.  12  Wheat.  188. 
6  L.  ed.  695;  Sigerson  y.  Mathews,  61  U.  8.  20 
How.  496,  15  L.  ed.  989;  Teoger  v.  FarweU,  80 
U.  8.  18  Wall.  6.  20  L.  ed.  476;  Parsons  v. 
Dickiv6on,  28  Mich.  56;  Laddv.  Kenney,  2  N. 
H.  340,  9  Am.  Dec.  77;  Meyer  v.  Hibsher,  47 
N.  Y.  265:  Ross  v.  Hurd,  71  K.  Y.  14,  27  Am. 
Rep.  1;  OadyY.  Bradshaw,  116  N.  Y.  188,  6 
L  R.  A.  557;  TebbetU  v.  Doied,  28  Wend.  879; 
T?iird  Nat.  Bank  v.  Ashworth,  105  Mass.  508; 
Rindge  v.  Kimball,  124  Mass.  209;  Hol>bs  y. 
Straine,  149  Mass.  212;  Moyefs  Appeal,  87  Pa. 
129;  Oxnard  y.Varnum,  111  Pa.  198,  56  AuL 
Rep.  255;  First  Nat.  Bank  v.  Bonner  (Tex. 
Civ.  App.)  27  8.  W.  699;  State  Bank  y.Bartle, 
114  Mo.  276;  Dan.  Neg.  Inst.  §§  1147  et  seq.; 
Curtis  V.  Sprague,  51  Cal.  239;  Knapp  v.  Run- 
als,  87  Wis.  185. 

No  new  consideration  was  necessary  to  sup- 
port the  waiver. 

Sheldon  v.  Uorton,  48  N.  Y.  98,  8  Am.  Rep. 
669;  Matthews  v.  Allen,  16  Gray,  594,  77  Am. 
Dec.  480;  Lockwood  v.  Boek,  50  Minn.  142. 

The  instrument  expressed  a  legal  obligation 
which  could  not  be  affected  by  a  contemporar 
neous  parol  agreement. 

As  to  rlpht  of  sotion  at  law  on  lost  negotiable 
paper,  see  Butler  v.Joioe  (D.  O  16  L.  R.  A.  ao&, 
and  note:  also  Kirk  wood  v.  First  Nat.  Bank  (NeUI 
24L.&  A.41i. 
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Ootoel  ▼.  Anderson,  83  Minn.  874;  Harrison 
T.  Morrison,  89  Mian.  819:  Farwell  y.  St.  Paul 
TruHt  Co,  45  Minn.  495:  Toungherg  v.  Nelson, 
51  Minn.  172;  Burke  v.  Ward,  (Tex.Civ.  App.) 
88  8.  W,  1047;  NatJ'onnl  Oerman  American 
Bank  ▼.  Lang,  2  N.  D.  66;  Kulenkamp  v. 
C?r<?jf;  71  Mich.  675;  Thompson  v.  J/cJr«e.  5 
Dak.  172;  Revised  Codes,  §  8888^  Martin  ▼. 
Cole,  104  U.  S.  80,  26  L.  ed.  647:  Brown  v. 
Spojford,  95  U.  8.  474,  24  L.  ed.  508. 

A  waiver,  like  any  other  conlract,  is  to  be 
cooslrued  according  to  the  language  used. 

Lockwood  T.  Bockf  50  Minn.  142. 

Id  this  state  a  written  contract  cannot  be 
delivered  to  the  obligee  conditionally. 

Revised  Codes,  §g  8ij89,  8890,  and  8517. 

Mr.  8treit,  the  cashier  of  the  bank,  could 
not  bind  the  plaintiff  by  any  stipulation  that 
the  defendant  should  not  be  held  according  to 
the  legal  effect  of  the  writing. 

Thompson  v.  McKee,  5  Dak.  172. 

Messrs,  Cochrane  A  Feetham  for  re- 
spondent. 

Corllflfl»  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  by  this  action  is  seeking  to  hold 
the  defendant  liable  as  drawer  of  a  draft.  The 

f>laintiff  is  the  payee  named  ip  such  draft,  and 
I  was  drawn  on  J.  M.  Gagen  <&  Co.,  of  Grand 
Forks  city,  the  defendant  being  a  resident  of 
Gilby,  ISOTih  Dakota.  Defendant  had  been 
engaged  in  buying  wheat  for  J.  M.  Gagen  & 
Go.  for  some  time  previous  to  the  day  when 
this  draft  was  drawn.  It  was  his  custom  to 
advance  the  money  with  which  to  make  all 
purchases  of  wheat  for  his  principal,  and  at  the 
close  of  the  day  to  draw  upon  them  a  draft 
through  the  plaintiff,  a  state  bank  at  Gilby,  to 
reimburse  him  for  such  advances.  On  the 
26th  of  September,  1895,  the  moneys  he  had 
that  day  expended  in  buying  wheat  for  his 
principu  amounted  at  the  close  thereof  to  the 
sum  of  $612,  and  on  that  day  he  drew  upon 
them,  through  the  Gilbv  bank,  for  that  amount, 
that  bank  cashing  the  draft,  as  was  its  custom. 
The  draft  was  lost  in  transmission  by  mail  from 
Gilby  to  Grand  Forks,  it  being  forwarded  by 

Slaintiff  to  the  First  National  Bank  of  Grand 
'orks  for  collection.  The  fact  of  such  loss 
was  not  discovered  by  plaintiff  until  the  latter 
part  of  March,  1896,  or  nearly,  if  not  quite,  six 
months  afterwards.  As  soon  as  plaintiff 
learned  that  the  draft  had  not  been  received  by 
its  agent,  the  First  National  Bank  of  Grand 
Forks,  it  notified  the  defendant,  and  requested 
him  to  give  a  duplicate  thereof.  Defendant 
refused  so  to  do  until  he  had  ascertained 
whether  the  draft  had  in  fact  not  been  paid. 
Subsequently  he  signed  and  delivered  to  plain- 
tiff an  exact  duplicate  of  the  lost  draft,  it  being 
dated  as  of  the  26th  of  September,  1895,  the 
same  as  the  original.  Written  upon  the  draft 
in  two  places  was  the  word  "Duplicate."  De- 
fendant testified,  and  his  evidence  was  con- 
firmed by  that  of  bis  son,  that  he  distinctly  in- 
formed the  plaintiff  that  be  knew  that  be  had 
been  discharged  from  liability  on  the  lost  draft 
by  reason  of  the  negligence  of  the  plaintiff,  and 
that  he  did  not  intend,  by  the  giving  of  the  du- 
plicate, to  reinstate  such  liability.  The  evi- 
dence on  this  point  is  somewhat  conflicting,  but 
the  learned  trial  judge,  having  all  except  one  of 
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the  witnesses  before  him,  found  in  favor  of  the 
defendant  on  this  point.    Id  a  case  where  tha 
evidence  is  so  evenly  balanced,  we  should  not 
overthrow  a  finding  of  fact  which  necessarily 
rests  in  part  upon  a  knowledge  of  the  demeanor 
and  appearance  of  witnesses  which  we  do  not 
and  cannot  possess.    That  the  defendant  waa- 
discharfsed  from  liability  as  drawer  does  not 
admit  of  doubt.    Under  the  statute  it  was  the 
duty  of  the  plaintiff  to  present  the  bill  for  pay- 
ment within  ten  days  afier  the  time  in  which  it 
could,  with  reasonable  diligence,  forward  it  to- 
Grand  Forks  for  such  presentation.    ThedrafI 
was  payable  on  demand,  and  did  not  draw  in- 
terest.   Our  statute  declares  that,  "if  a  bill  of 
exchange  payable  at  sight  or  on  demand  with- 
out interest  is  not  dulv  presented  for  payment 
within  ten  days  after  the  time  in  which  it  could 
with  reasonable  diligence  be  transmitted  to  the- 
proper  place  for  such  presentment,  the  drawer 
and  indorsers  are  exonerated,  unless  such  pre- 
sentment is  excused."    Rev.  Codes.  §  4941. 
Nor  does  the  loss  of  the  paper  exonerate  the- 
plaintiff  from  the  performance  of  this  duty» 
which  it  owed  the  defendant    "The  loes  of  » 
bill  or  note  is  no  excuse  for  w<int  of  a  demand, 
protest,  or  notice,  because  it  does  not  change 
the  contract  of  the  parties,  and  the  drawer  and 
indorsers  will  be  at  once  discharged  if  there  be 
failure  in  respect  of  either  the  demand,  pro- 
test, or  notice.    This  rule  applies  whether  the 
bill  has  been  accepted  or  not,    for  the  loss  of 
the  instrument  does  not  relax  the  duty  of  the 
holder  to  make  the  demand  for  acceptance 
within  due  season."   2  Dan.  Neg.  Inst.  §  1464. 
It  is  possible  that  the  time  during  which  plain- 
tiff remained  in  ignorance  of  the  fact  of  unch 
loss,  without  being  chargeable  with  negligence^ 
was  not  a  part  of  the  time  mentioned  in  the 
statute.     Probably  §  4909,  Revised  Codes, 
covers  such  a  case.  This  section  reads:  "Delay 
in  presentment  or  in  giving  notice  of  dishonor 
is  excused  when  caused  by  circumstances  which 
the  party  delaying  could  not  have  avoided  by 
the  exercise  of  reasonable  care  and  diligence. 
It  may  be  that  the  holder  of  a  draft  is  not  re- 
sponsible for  the  carelessness  of  public  servants' 
in  the  carrying  of  the  mails,  and  therefore  tbav 
he  does  not  take  the  risk  of  such  carelessness. 
But  the  moment  the  exercise  of  reasonable  dili- 
gence requires  him  to  know  the  fact  that  the 
paper  has  been  lost,  he  must  then  proceed  under 
thestatute  to  make  the  demand  of  payment,  and 
give  notice  of  dishonor.     This  duty  the  section 
referred  to  clearly  recognizes.    It  is  only  whetk 
the  delay  is  caused  by  circumstances  which 
the  party  delaying  could  not  have  avoided 
by  the  exercise  of  reasonable  care  and  diligence 
that  he  ia  excused.    It  is  a  mild  form  of  ex- 
pression to  speak  of  the  negligence  of  the 
plaintiff  in  failing  to  discover  for  six  months 
the  fact  that  this  draft  had  never  been  paid, 
and  had  not  even  reached  its  correspondent 
and  agent,  the  First  National  Bank  of  Grand 
Forks.     Nearly  six  months  intervened  between 
the  mailing  of  the  draft  and  the  discovery  of 
its  loss,  during  about  five  months  of  which 
time  plain  tiff's  cashier  admits  that  there  was- 
in  bis  po&se3sion  a  statement  from  the  Fust 
National   Bank  which  would  have  disclosed 
the  fact  that  that  bank  had  never  received  tt  e 
paper.    From  the  standpoint  of  the  defendani'a- 
rights  and  interest,  the  plaintiff  was  guilty  of 
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^oss  and  inexcusable  negligence;  and  defend- 
ant was  thereby  discbafged  from  all  liability 
on  the  paper.    jBut  it  is  urged  tbat  to  allow 
the  defendant  to  prove  the  oral  understanding 
t)etween  him  and  the  plaintiff's  cashier  at  the 
time  of  the  delivery  of  the  duplicate  draft  is  to 
-contradict  by  parol  evidence  the  terms  of  a 
written  instrument.    This  contention  mustfind 
-support,  if  at  all,  in  the  postulate  that  the  du- 
plicate draft   was    an  independent  contract, 
creating  an  additional  liability.    This  position 
is  not  tenable.    All  the  evidence  in  the  case, 
the  duplicate  ilself,  and  the  plaintiff's  own 
pleading,  speak  but  one  language  regarding 
the  paper.    It  is  not  a  new  agreement,  but 
merely  a  written  evidence  of  the  lost  instru- 
ment executed  to  take  its  place.    After  a  con- 
tract is  duly  entered  into,  the  making  of  a  du- 
plicate adds  nothing  to  the  liability  of  any  of 
the  parties  to  the  agreement.     There  is  still 
only  one  contract,  although  for  convenience  of 
the  parties  there  may  be  two,  or  even  more, 
original  agreements,  each  the  exact  copy  of 
all  the  others.    Burr  ill  defines  a  duplicate  as 
"an  original  instrument  repeated;  a  document 
which  is  the  same  as  another  in  all  essential 
particulars,  and  differing  from  a  mere  copy  in 
liaving  all  the  validity  of  an  original."    It  is 
immaterial  when  a  duplicate  is  executed.     If 
it  is  in  fact  a  duplicate,  it  adds  no  more  to  the 
obligations  and    rights  of  the  parties  to  the 
agreement,  when  it  is  executed  at  a  subsequent 
•date,  than  when  its  execution  is  contempo- 
raneous with    that   of   the  other  duplicate. 
ISuppose  that  the  defendant  had  been  properly 
-cbarn^ed  as  drawee,  and  tbat  thereafter  the 
-draft  had  been  lost,  would  it  be  claimed  that 
the  execution    by   defendant  of  a  duplicate 
under  those  circumstances  would  have  added 
anything  to  his  liability,  or  that  the  duplicate 
would  have  been   a   new  and  distinct  con- 
tract ?    Clearly    not ;    otherwise    he    would 
then   be  liable  for  twice  the  sum  for  which 
he   had    received    consideration.     The   mere 
tact  that  the  duplicate  was  executed  after  he 
had  been  discharged   cannot  make  it  a  sep- 
arate and  independent  agreement,  althousrh 
the  execution  thereof  might,  under  some  cir- 
•cumstances,    be   cogent    evidence    that   the 
-drawer  had  intended  to  admit  his  liability,  and 
thus,  under  a  familiar  rule,   waive   his  dis- 
•charge.     That,  however,  is  another  question 
having  no  connection  whatever  with  the  in- 
quiry whether  the  defendant,  by  signing  and 
'delivering  this  duplicate  as  a  duplicate,  and  as 
a  duplicate  only,  has  nevertheless  entered  into 
a  new  contract  creating  a  distinct  lirtbility. 
^Iliat  no  new  agreement  was  made  by  the  ex- 
ecution ofthis  duplicate  cannot  admit  of  doubt. 
All  that  was  done  was  to  furnish  the  plaintiff 
with  a  copy  of  the  lost  paper;  a  copy,  however, 
^'bich  has  all  the  force  (and  no  more)  of  the 
original,  because  signed  by  the  defendant,  the 
aame  as  this  old  draft.    Therefore  the  defend- 
ant's evidence,  that  he  stated  before  signing  the 
duplicate  tbat  he  did  not  tberebv  intend  to 
adfi  anything  to  his  liability,  was  in  harmony 
'With  the  very  nature  of  the  act  of  execuiine  a 
-duplicate,  and  not  in  conflict  therewith.    His 
-evidence  was  not  incompetent  on  the  ground 
that  it  tended  to  contradict  or  vary  the  terms 
of  a  written  agreement.     Clearly,  his  evidence, 
that  he  informed  the  plaintiff  before  the  deliv- 
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ery  of  the  duplicate  that  he  knew  that  he  had 
been  released  from  liability,  and  did  not  in- 
tend to  yield  his  vantage  ground  by  the  exe- 
cution of  such  duplicate,  was  not  evidence 
which  in  any  manner  varied  or  contradicted 
the  terms  of  the  only  contract  between  the  par- 
ties. That  contract  was  the  original  draft. 
By  signing  the  duplicate,  the  defendant,  as  we 
have  before  stated,  did  not  make  a  new  agree- 
ment or  add  anything  to  the  old.  He  merely 
gave  another  written  evidence  thereof.  There- 
fore the  contract  between  the  parties  whose 
terms  can  be  varied  by  the  oral  evidence  in  the 
case  is  the  draft  drawn  September  26,  1895. 
But  defendant  does  not  seek  to  add  to  or  take 
from  this  agreement  one  iota.  He  concedes 
tbat  it  is  a  fair  contract,  and  that  it  means  just 
what  the  law  says  it  means.  But  he  asserts  that 
the  condition  on  which  the  liability  thereunder 
was  to  become  absolute  has  not  been  fulfilled, 
and  that,  therefore,  he  has  been  released  as 
drawer  of  the  draft.  What  he  sought  to  prove 
was,  not  that  the  original  draft  was  delivered 
on  condition,  or  did  not  represent  the  real  in- 
tent of  the  parties  thereto,  but  that,  by  giving 
a  duplicate,  he  did  not  intend  to  waive  his 
right  to  insist  that  he  had  been  exonerated  from 
liability  by  the  laches  of  the  plaintiff. 

Counsel  for  plaintiff  treats  the  duplicate  as 
a  new  contract,  and  then  reasons  that  it  im- 
ports an  absolute  liability  on  the  part  of  the 
defendant,  provided  the  proper  steps  were 
taken  to  charge  him  as  drawer.  Here  is  the 
fallacy  of  bis  reasoning.  The  postulate  is  false. 
It  is  no  more  a  distinct  contract  than  it  would 
have  been  had  it  been  executed  at  the  same 
time  that  the  lost  paper  was  executed.  As  a 
new  contract,  it  would  have  no  consideration 
to  support  it.  It  is  undisputed  that  no  money 
was  paid  for  the  duplicate  by  the  plaintiff. 
Nor  was  defendant  under  any  moral,  much 
less  any  legal,  obligation  to  give  it.  He  had 
been  discharged  through  the  gross  carelessness 
of  plaintiff;  and  the  circumstances  -of  the  case 
show  that,  if  the  bank  bad  acted  with  ordinary 
diligence,  the  loss  of  the  draft  would  have 
been  discovered  in  ample  time  to  insure  the 
collection  of  the  money  from  J.  M.  Gagen  & 
Co.,  as  it  is  oncontradicted  that  between  the 
time  it  was  given  and  their  suspension  of  busi- 
ness through  insolvency  they  paid  seventy- four 
drafts  drawn  on  them  by  defendant.  There 
might  have  rested  upon  defendant  a  certain 
business  obligation  to  accommodate  the  bank 
by  giving  to  it  some  written  evidence  that  the 
bank  was  entitled  to  $612  of  the  funds  of 
the  defendant  In  the  hands  of  J.  M.  Gagen  & 
Co.  But  neither  legally  nor  morally  was  de- 
fendant bound  to  pav  a  dollar,  or  in  any  man- 
ner help  the  plnintifr,  by  again  becoming  re- 
sponsible, out  of  the  dilemma  in  which  it  had 
placed  itself  by  its  own  inexcusable  negligence. 
If,  therefore,  we  could  treat  this  duplicate  as 
an  iniiependent  contract,  it  would  be  void  as 
between  the  parties  for  want  of  a  consideration 
to  support  it.  But  it  is  idle  to  talk  of  its  being 
a  new  contract.  The  whole  trend  of  the  evi- 
dence, the  writing  of  the  word  "Duplicate" 
on  the  paper  itself,  and  the  solemn  averments 
of  the  plaintiff's  own  pleading,  all  point  to  one 
conclusion:  t.  e.,  that  all  that  the  parties  in- 
tended was  to  make  a  duplicate  of  a  draft 
which  had  theretofore  been  executed,  and  de- 
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livered  hj  defeDdant  to  plaintiff.  PlaiutifT,  in 
its  complaint,  avers  "that  on  the  Ist  day  of 
April,  A.  D.  1892,  the  defendant  executed  and 
delivered  to  the  plainti£f  a  duplicate  of  said 
bill  of  exchange  for  the  purpose  of  presenting 
the  same  to  said  J.  M.  Gagen  &  Co.,  and  col- 
lectinir  from  said  J.  M.  Gngen  &  Co.  the  said 
sum  of  $612."  We  must,  if  we  are  not  to  lose 
ourselves  in  a  labyrinth,  take  this  duplicate, 
and  assume  it  to  have  been  executed  as  of  the 
date  of  the  lost  draft,  in  considering  the  ques- 
tion whether  there  has  been  an  attempt  on  the 
part  of  the  defendant  to  contradict  or  vary  by 
parol  evidence  the  terms  of  a  written  agree- 
ment. But  what  effect  the  executi(m  of  this 
paper  has  to  restore  the  liability  of  the  defend- 
ant as  drawer  is  another  question,  which  must 
be  discussed  entirely  separate  from  the  question 
of  parol  evidence.  On  this  branch  of  the  case 
the  time  when  the  duplicate  was  executed  is 
very  important  If  it  bad  been  signed  when 
the  lost  draft  was  signed,  noone  would  contend 
that  it  was  any  evidence  of  waiver.  But,  as  it 
appears  to  have  been  executed  at  a  time  when 
the  defendant  knew  that  he  had  been  released 
as  drawer,  there  is  a  possibility  of  claiming 
that  he  thereby  intended  to  admit  his  liability 
despite  the  fact  that  he  had  been  discharged. 
If  the  paper  were  a  note,  and  the  defendant 
were  an  indorser  thereon,  his  indorsing  of  a 
duplicate  would  be  strong,  perhaps  conclusive, 
evidence  that  be  intended' thereby  to  admit  his 
liability,  although  he  had  been  discharged.  In 
such  a  case  there  would  be  no  other  plausible 
explanation  of  his  conduct  But  in  the  case  at 
bar  there  was  a  sufficient  reason  why  the 
plaintiff  should  desire,  and  the  defendant  be 
willing  to  give,  a  duplicate,  aside  from  a  pur- 
pose to  re  establish  an  extinguished  liability. 
it  was  necessary  that  plaintiff  should  have 
some  written  authority  from  defendant  to  en- 
able it  to  collect  from  J.  31.  Gagen  &  Co. 
$612  of  the  funds  of  defendant  in  their  bands. 
For  this  p.urpose  a  duplicate  was  a  very  nat- 
ural paper  to  give,  for  it  would  keep  the  rec- 
ords of  all  the  parties  in  proper  business  shape. 
An  order  or  an  assignment  would  have  been 
suiBcient  to  enable  the  plHintiff  to  collect  from 
J.  K.  Gagen  &  Co.  the  $612,  but  a  duplicate  of 
the  orieioal  draft  was  the  most  natural  docu- 
ment for  the  parlies  to  select  to  effectuate  this 
object.  It  was  entirely  competent  for  the  de- 
fendant, at  the  time  of  giving  it,  to  notify  the 
plaintiff  that  he  did  not  intend  by  the  giving 
of  such  duplicate  to  waive  his  rights,  but  that 
bis  sole  object  was  to  put  the  plaintiff  in  shape 
to  secure  its  money  from  J.  M.  Gagen  &  Co. 
According  to  his  evidence,  it  was  solely  for 
this  purpose  that  the  plaintiff  asked  for  the  du 
plicate.  It  is  possible  that  in  this  case  the  in- 
ference might  be  drawn  from  the  bare  fact  of 
giving  a  duplicate  under  the  circumstances  of 
this  case  that  defendant  intended  to  abaodon 
bis  defense  that  he  had  been  released.  But 
this  would  not  be  on  account  of  the  terms  of 
the  paper,  or  of  its  legal  effect.  Nor  would  it 
follow  as  a  legal  conclusion  from  the  giving  of 
a  duplicate.  That  would  be  merely  a  circum- 
stance having  certain  probative  force,  and  evi- 
dence to  overthrow  the  inference  would  be 
competent.  Such  evidence  would  only  go  to 
show  that  what  on  the  face  of  the  transaction 
was  presumably  the  intention  of  the  defendant 
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was  not  in  fact  his  intention,  and  that  the 
plaintiff  knew  that  it  was  not.     Unless  a  du- 
plicate draft,  as  a  matter  of  law,  conatitutes  a. 
promise  to  pay  despite  the  release  of  the  dra  wer, 
— unless  this  is  the  legal  effect  of  such  an  ii>- 
strument,— the  parol  evidence  did  not  in  an^ 
manner  contradict  or  vary  its  terms.     Now,  ir 
is  obvious  that  a  draft  does  not  contain  any 
promise  by  the  drawer  to  be  bound  despite  a> 
prior  discharge,  for  at  the  time  It  is  given  the 
drawer  is  never  released.    And  the  duplicate 
draft  is  not  a  new  contract,  but  another  copy 
of  the  original,  signed  like  the  original  by  the 
drawer.     As  a  contract  it   imports   nothing 
more  than  the  original  draft    As  evidence  of 
a  purpose  to  waive  a  discharge  it  will  have- 
such  force  as  other  evidence  and  other  circum- 
stances in  the  case  permit,  and  no  other  or 
different  force.    And  proo f  of  other  facts  bear- 
ing upon  the  question  of  waiver  in  no  manner 
a&cts  the  terms  or  legal  effect  of  the  only  con- 
tract between  the  parties,  i.  e,,  the  original 
draft  which  has  been  lost    The  decision  of 
the  New  York  court  of  appeals  in  Benton  v. 
Afartin,  40  N.  Y.  845,  52  N.  Y.  570.  is  a  di- 
rect authority  in  support  of  our  decision.     It 
is  true  that,  when  the  case  was  before  the  court 
of  appeals  the  last  time  (52  N.  Y.  570),  Judge 
Folger  appears  to  have  thought  that  the  doc- 
trine that  it  is  competent  to  prove  that  m  writ- 
ten instrument  was  delivered  conditionally  ha* 
some  bearing  on  the  case,  And  it  may  be  doubt- 
ful, in  view  of  our  statutes,  whether  that  doc- 
trine prevails  in  this  state.    See  Rev.  Codes, 
^§  8517,  8889,  3890.    But  no  such  foundation 
for  the  decision  was  stated  by  the  court  in  the 
decision  in  40  N.    7.  845.    Nor  can  we  per- 
ceive how  it  is  possible  to  talk  about  the  con- 
ditional delivery  of  a  mere  duplicate  of  an  ac- 
tually delivered  and  perfectly  valid  contract, 
one  which  had  previously  taken  effect  without 
condition.    The  delivery  in  that  case  was  not 
conditional  in  the  sense  of  the  doctrine  referred 
to,  or.  indeed,  in  any  sense  whatsoever.     The 
drawer  of  the  draft  in  that  case  merely  asserted 
that,  while  he  recognized  the  fact  that  be  had 
once  been    liable  on  a  draft  issued  by  him, 
and  which  had  theretofore  been  delivered  un- 
conditionally, and  while  he    was    willing  to 
give  the  payee  a  duplicate  to  enable  it  tu  ol>- 
tain  its  money  from  the  drawee,  yet  he  wished 
it  understood  that  he  did  not  intend  tobavefaia 
act  of  accommodation  construed  as  a  lecogni- 
tion  of  the  very  liability  from  which  he  had 
been,  by  the  pavee's   carelessness,    released. 
Here  was  no  condition,  but  merely  a  refusal  to 
have  his  act  which  was  not  necessarily  an  ad- 
mission of  liability,  construed  as  such  an  ad- 
mission.   The  duplicate  was  not  delivered  as  a 
contract.    The  delivery  of  the  contract  had 
already  taken  place    months    before.     How, 
then,  can  it  be  said  that  any  question  of  condi- 
tional delivery  is  involved  in  a  case  of  this 
kind?    What  was  done  in  that  case  and  in  tbis- 
was  not  the  delivering  of  a  contract,  thus  for 
the  first  time  making  it  effectual,  but  the  fur- 
nishing of  a  duplicate  of  a  contract  which  had 
been  unconditionally  delivered  some  time  be- 
fore.    Such  a  thing  as  the  conditional  delivery 
of  a  duplicate,  the  conttact  already  having- 
taken  effect  by  an  unqualified  delivery,  is  ao 
utter  impossibility.     The  defendant  attached 
no  condition  to  the  delivery  of  the  duplicatiL 
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He  merely  guarded  against  the  poesibilltj  of 
havlog  h\s  act  In  so  dorDg  construed  as  a  recog- 
nition of  liability,  and  hence,  under  the  author- 
ities, as  a  waiver  of  bis  discharge.  Certainly, 
the  furnishing  of  a  duplicate  of  a  lost  draft  is 
an  act  susceptible  of  two  di£ferent  construc- 
tions. It  may  Indicate  a  purpose  to  reinstate 
an  extinguished  liability,  or  it  may  be  an  act 
of  accommodation  to  the  payee  to  enable  him 
to  obtain  the  funds  of  the  drawee  in  the  hands 
of  the  drawer  from  such  drawee,  the  payee 
heiuK  equitably  entitled  thereto.  Surely,  evi- 
dence which  throws  light  on  this  ambiguous 
transaction  should  not  be  excluded,  nor 
is  there  any  rule  of  law  requiring  this  to 
be  done.  Had  the  defendant  in  express  terms 
promised  in  writing  to  pay  the  draft,  tben  it 
might  be  claimed  that  pard  evidence  tending 
to  show  that  be  did  not  mean  what  he  said 
would  fall  within  the  rule  excluding  parol  evi- 
dence to  contradict  a  written  instrument.  But 
no  such  promise  is  found  on  the  face  of  the 
duplicate,  nor  is  one  necessarily  implied  by 
tbe  law.  Whether  such  a  promise  was  intended 
to  be  made, — whether  it  has,  in  fact,  been 
made, — ia  to  be  gathered  from  all  the  circum- 
stances of  the  case:  and  no  act  indecisive  in 
character  can  control  to  the  exclusion  of  other 
equally  good,  or  rather  of  more  satisfactory 
and  explicit,  evidence.  It  is  unjustif  able  to 
force  upon  the  defendant  an  intention  to  yield 
up  his  defense  merely  because  he  gave  the 
plaintiff  a  copy  of  tbe  original  draft,  when 
such  act  could  be  and  was  in  fact  an  act  of 

Sure  accommodation  to  the  plaintiff.  It  must 
e  kept  in  mind  that  it  does  not  take  a  con- 
tract to  reinstate  an  extinguished  liability  of 
this  character.  No  new  consideration  is  ne- 
cessary. No  agreement  on  the  part  of  the 
other  party  (the  creditor)  is  essential.  All 
that  is  needed  is  that  the  drawer  should  mani- 
fest a  purpose  to  be  bound  notwithstanding  the 


fact  that  the  holder  has  failf>d  to  charge  him  aa 
drawer.  2  Dan.  Neg.  Inst.  §§  1147. 1  i47a.  and 
cases  cited.  How,  then,  baa  the  doctrine  re- 
lating to  parol  evidence  any  bearing  on  the 
question  whether  the  drawer  has  in  fact 
evinced  a  purpo5>e  to  surrender  his  impreg- 
nable position?  It  is  urged  that  the  cashier  of 
the  bank  had  no  power  to  bind  it  by  agreeing- 
tbat  the  delivery  of  tbe  duplicate  should  not 
constitute  a  waiver  of  tbe  drawer's  defense. 
It  is  certainly  remarkable  if  a  principal  can  ia 
this  way  force  upon  a  party  an  agreement  or 
waiver  he  never  iotendeid.  Want  of  power  in 
the  agent  will  entitle  the  principal  to  claim 
that  he  is  not  bound.  But  it  has  remained  for 
council  for  the  plaintiff  to  discover  that  it  like- 
wise enables  tbe  principal  to  insist  that  an- 
other who  has  dealt  with  the  agent  has  made  a 
contract  to  which  he  (such  other  party)  haa 
never  assented,  or  has  in  law  agreed  to  a  waiver 
which  he  has  expressly  guarded  against. 
When  defendant  and  plaintiff's  cashier  came- 
together,  defendant  had  been  relieved  from  all 
liability  to  the  plaintiff;  and  whatever  righta 
the  plaintiff  has  obtained  have  accrued  to  it 
through  the  dealing  of  the  defendant  with 
such  cashier.  It  can  take  only  such  rights  aa 
the  defendant  has  seen  fit  to  confer  upon  it 
Claiming  the  benefit  of  this  arrangement,  it 
must  take  with  it  all  its  conditions.  As  the 
defendant  declared  to  the  cashier  that  be  would 
not  waive  his  discharge,  the  plaintiff  cannot^ 
on  account  of  any  want  of  power  in  the  agent» 
transmute  this  refusal  to  waive  into  a  waiver 
in  fact. 

As  the  defendant  was  discharged  from  lia- 
bility, and  as  he  has  not  waived  his  right  to 
rely  on  such  discharge,  the  Judgment  of  the 
district  court  in  his  favor  must  M  affirmed. 

All  concur. 


IOWA    SUPREME  COURT. 


J.  W.  NEA8HAM.  Appt., 
Anna  I.  McNAIR. 
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A  diamond  shirt  stud  prooured  for  personal 
use  and  actually  used  aud  worn  by  a  husband,  is 
a  family  expense  within  tbe  meaDloflr  of  Code, 
1814,  oharflTlng  family  expenses  upon  the  prop- 
erty of  both  busband  and  wife  or  either  of  them. 

(Bohtrunn,  X,  dUitents,) 
(October  80, 1897.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Wapello  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  the  purchase  price  of  jewelry  sold  by 
plaintiff  to  defendant's  husband.    Reversed. 

Nora.— As  to  liability  of  wife  for  family  ezpen- 

•^  see  Dodd  y.  St.  John  (Or.)  15  L.  K.  A.  717,  and 
note. 
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Statement  by  Ladd*  J. 

Tbe  petition  alleges  that  the  defendants  are 
husband  and  wife,  a  family  of  large  fortune^ 
high  social  rank,  and  luxurious  habits;  that 
O.  E.  McNair  purchased  an  article  of  jewelry 
for  his  personal  use  and  adornment,  and  used 
the  same  for  such  purpose;  that  he  after- 
wards executed  a  note  therefor,  no  part  of 
which  has  been  paid.  It  was  admitted  that 
the  article  referred  to  is  a  diamond  shirt  stud. 
Anna  I.  McNair  demurred  on  the  ground  that 
such  stud  is  not  an  expense  for  the  payment 
of  which  she  is  liable.  The  plaintiff  elected 
to  stand  on  the  ruling  by  which  the  demurrer 
was  sustained,  and  appeals  from  the  judgment 
dismissing  the  petition. 

Messrs.  Work  A  LewU^  for  appellant: 

Jewelry  is  a  family  expense  chargeable  to 
both  husband  and  wife. 

Marquardt  v.  Haugher^  60  Iowa,  148. 

This  court  has  held  in  Smedley  ▼.  Felt,  4t 
Iowa,  588,  that  a  piano  and  spread  which  coat 
$889.80  was  a  family  expense. 
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In  Frmt  T.  Parler,  65  Iowa,  178,  this  court 
liolds  that  an  organ  is  a  family  expense. 

In  Schrader  v.  Hoover,  80  Iowa,  248,  a  case 
for  medical  services  for  the  wife  ordered  by 
the  husband,  the  court  made  the  right  to  re- 
cover lo  depend  upon  whether  the  ''wife's 
•condition  was  such  that  it  was  necessary  and 
proper  for  her  to  have  such  attendance  and 
service."  This  court  hold^  that,  thus  limited, 
the  instruction  was  erroneous  and  says:  **The 
oulv  question  under  the  statute  is.  Was  the 
<:laim  of  plaintiff  a  family  expense?  That  it 
was  a  familv  expense  seems  to  be  conceded  by 
the  instruction,  and  there  can  be  no  doubt  that 
thus  far  the  instruction  is  correct. 

Mr.  W.  S*  Coen  for  appellee. 

Ladd*  Jm  delivered  the  opinion   of  the 

Is  a  diamond  shirt  stud,  worn  by  the  hus- 
t)and  for  personal  use  and  adornment,  ao  ez- 
ipeDse  of  the  family,  for  which  the  wife  may 
be  liable?  Section  2214  of  the  Code  of  1873 
provides  that  "the  expense  of  the  family  and 
the  education  of  the  children  are  chargeable 
•upon  the  property  of  both  husband  and  wife, 
or  either  of  them,  and  in  relation  thereto  they 
may  be  sued  jointly  or  separately."  At  com- 
mon  law  the  husband  was  liable  for  any  ex- 
pense incurred  in  the  clothing  and  maintenance 
of  the  wife  and  children,  suitable  to  his  situa- 
tion in  life.  The  term  "necessaries"  was  not 
confined  to  food  and  clothing,  but  was  con- 
strued to  include  articles  of  utility  and  orna- 
ment ordinarily  enioyed  by  families  of  persons 
of  estate  and  station  similar  to  that  of  the 
husband.  The  wife,  however,  was  not 
chargeable  for  necessaries,  and  there  was  no 
remedy  for  articles  purchased  by  her  and  used 
In  the  family,  when  not  included  in  that 
terno.  The  statute  obviates  determining  the 
vexatious  question  of  what  are  necessaries, 
And  affords  an  inadequate  remedy  against  both 
husband  and  wife,  ^medley  v.  Felt,  41  Iowa. 
588;  Schrader  v.  ffoocer,  80  Iowa,  243;  BlacJi- 
ley  V.  Laba,  68  Iowa,  22,  50  Am.  Rep.  724: 
Derendorf  v.  Emerson,  66  Iowa,  698.  The 
-expense,  however,  is  limited  to  that  of  the 
family,  and  must  have  been  incurred  for 
something  used  therein  or  kept  for  use  or  bene- 
ficial thereto,  and  may  include  articles  which 
enhance  domestic  comfort  and  increase  social 
onioyment.  Fitzgerald  v.  McCarthy,  55  Iowa, 
702;  &medley  v.  Felt,  41  Iowa.  588.  In  the 
latter  case  a  piano  was  adjudged  a  family  ex- 
pense. "Family"  is  defined  as  a  collective 
body  of  persons  who  live  in  one  home  under 
-one  head  or  manager.  Menefee  v.  GhcBley,  98 
Iowa,  55,  and  authorities  cited.  That  husband 
«nd  wife,  when  living  together,  as  they  are 
presumed  to  do,  are  both  members  of  the 
family,  and  included  in  this  definition,  will 
not  be  questioned.  Necessaries  for  which  the 
husband  was  liable  wiU  certainly  now  be  con- 
•ceded  to  be  a  part  of  the  family  expense. 
Clothing  seems  to  have  been  treated  as  such 
Finn  v.  Rose,  12  Iowa,  565;  Devendorf  v. 
Emerson,  66  Iowa.  698;  Smfdley  v.  Felt,  41 
Iowa,  588.  It  is  said  that  this  is  beneficial  to 
-each  member  only,  and  not  to  the  entire  house- 
hold. The  clothing  of  every  member  is  a 
source  of  comfort  and  enjoyment  to  all.  It  is 
-as  essential  as  the  food  placed  on  the  table. 
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Indeed,  the  services  of  a  physican  to  one  mem- 
ber of  the  family  have  been  deemed  m  family 
expense;  and  so  a  watch  and  chain  used  by  the 
wife  and  daughter  only.  Schrader  v.  H<H)^er, 
80  Iowa.  248;  Marquardt  v.  Flatigher,  00  Iowa, 
148.  Wearing  apparel  is  not  confined  in  its 
meaning  to  clothing,  but  includes  the  idea  of 
ornamentation  as  well.  A  watch  and  chain 
have  been  adjudged  such.  Brown  v.  Edmonds, 
8  S.  D.  271;  Stewart  y,  McClung,  12  Or.  481, 
58  Am.  Rep.  874;  Bumpus  v.  Maynard,  S3 
Barb.  626.  Oontra,  see  Smith  ▼.  Bogers,  16 
Oa.  480;  Both^cfiild  v.  Boelter,  18  Minn.  361 
(Gil.  831);  Goodi  v.  Gooeh,  83  Me.  535;  Saw- 
yer V.  Sawyer,  28  Vt.  252.  See  29  Am.  &  En^. 
Enc.  Law,  p.  88.  In  Sawyer  v.  Sawyer,  28  \U 
252,  a  breastpin  is  held  to  be  a  part  of  the 
wearing  apparel  of  a  deceased  husband,  which, 
under  the  Vermont  statute,  goes  to  the  widow. 
But  the  supreme  court  of  New  Hampshire  ad- 
judged a  breastpin  not  to  be  "wearing apparel 
necessary  for  the  debtor  and  his  family." 
Towns  V.  Pratt  [83  N.  H.  345],  66  Am.  Dec. 
726.  The  quesion  of  value  and  necessity  is 
somewhat  controlling  in  some  of  the  cases  re- 
ferred to.  By  "weiring  apparel"  Is  usually 
meant  clothing  and  garments  protecting  the 
person  from  exposure  and  not  articles  of  orna- 
ment merely.  Originally  it  included,  not  only 
the  vesture,  but  all  the  ornaments  and  decora- 
tions worn  with  it.  That  jewelry,  when  of  no 
purpose  other  than  that  of  ornament,  as  a  ring, 
will  not  be  so  classified,  may  be  conceded.  But 
if  it  serves  the  double  purpose  of  being  an 
article  of  use,  in  fastening  the  garments,  or 
otherwise,  and  also  of  adornment  to  the  person 
there  appears  no  good  reason  for  not  adjudg- 
ing it  a  part  of  the  wearing  apparel;  else  much 
that  is  pleasing  in  dress  must  be  excluded 
(from  the  meaning  of  the  word,  as  generally 
accepted.  The  ornamentation  of  a  lady's 
wardrobe  is  of  little  utility,  yet  it  is  always 
included  in  the  term.  If  an  article  of  jewelry 
is  used  with  and  as  a  part  of  the  clotuing.  it 
may  well  be  deemed  a  portion  of  the  wearing 
apparel.  It  may  thus  serve  as  necessary  anci 
useful  a  purpose  as  the  garments  themselves. 
Articles  of  jewelry  were  of  ten  adjudged  neces- 
saries for  which  the  husband  was  liable  at 
common  law.  Raynes  v.  Bennett,  114  Mass. 
424;  Porter  v.  Briggs,  38  Iowa,  166.  18  Am. 
Rep.  27.  These  are  quite  as  commonly  worn 
by  many  people  as  the  clothing  that  covers 
them.  The  make  of  a  shirt  or  the  taste  of  the 
wearer  may  be  such  as  to  require  some  kind  of 
a  button  or  stud.  If  the  inexpensive  pearl 
were  used,  no  one  would  question  the  propriety 
of  making  it  a  family  charge.  But  it  might 
be  as  much  out  of  place  in  the  shirt  front  of  a 
person  of  fashion  or  fortune  as  a  diamond  in 
that  of  one  who  earns  his  bread  by  the  sweat 
of  his  face.  If  the  cost,  the  utility,  or  the  ne- 
cessity is  to  be  the  criterion,  then  the  line  must 
be  drawn  on  many  articles  of  furniture,  cloth- 
ing, and  food.  What  shall  be  the  delicacies  of 
the  table,  the  adornments  of  the  person,  and 
the  character  of  the  furnishinss.  must  be  left 
to  the  better  judgment  and  discretion  of  each 
family,  which  is  presumed  to,  and  ordinarily 
does,  act  as  a  unit  in  such  matters.  Many 
families  would  have  no  use  for  terrapin,  silks 
and  satins,  or  Smyrna  rugs,  or  costly  jewelry, 
and  in  such  cases  neither  husband  nor  wife 
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would  be  liable  for  IndebtedDess  incurred  by 
Ibe  other  therefor.  But,  if  these  are  purchased 
for  and  used  in  the  family,  it  is  not  perceived 
on  what  ground  ihey  may  not  be  deemed  a 
family  charge.  Under  our  statute,  there  is  no 
occasion  for  inquiry  as  to  the  cost  or  necessity. 
Nor  is  there  better  reason  to  investigate  the 
•character  or  value  of  a  button  or  stud  worn,  in 
determining  whether  it  is  a  family  expense,  tlian 
that  of  a  costly  dress,  an  artistically  trimmed 
bonnet,  or  t  silk  tile.  The  article  may  be  un- 
necessary, or  such  as  the  family  ou^ht  to  have 
dispensed  with,  or  of  no  actual  utility;  still,  if 
purchased  for  and  used  in  the  family,  the  lia- 
bilitv  of  the  wife  cannot  be  avoided.  Dodd  y. 
St.  Mn,  22  Or.  250.  15  L.  R.  A,  717.  If  the 
<iiamond  stud  was  worn  by  the  defendant's 
husband,  as  is  alleged,  for  personal  use,  as  well 
as  adornment,  it  is  an  expense  such  as  is  con- 
templated by  the  statute.    Nor  does  such  a 


holding  involve  necessair  hardship.  It  is  said 
in  the  petition  that  the  McNairsare  a  family  of 
large  fortune,  hicb  social  rants,  and  luxurious 
habits.  If  this  be  true,  the  jewelry  may  well 
be  deemed  appropriate  to  their  situation  in 
life,  and  a  source  of  no  considerable  outlay  in 
maintaining  the  family  according  to  their  sta- 
tion, and  in  harmony  with  their  associations. 
The  price  of  a  diamond  shirt  stud  will  not  in  aU 
cases  be  a  family  expense,  but  where  procured 
for  personal  use«  and  actually  used  and  worn 
by  the  husband,  it  becomes  stjcb.  The  same 
rule  must  be  applied  to  the  diamond  and  the 
pearl,  to  the  rich  and  the  poor. 
Bewrsed, 

Robinson^  J.,  dissenting: 
I  do  not  agree  to  what  is  said  in  support  of 
the  conclusion  of  the  majority. 


ILLINOIS  SUPREME  COURT. 


City    of  CHICAGO,   Plff.  in  Err., 

t. 

A.  Montgomery  WARD  et  al, 

a<»  111.  aos.) 

1.  I<eavin§^  land  unenbdivided  upon  a 
plat  with  am  expx*eee  dedication  as 
public  ipronnd  not  to  be  oocupied  by  build- 


ings of  any  description,  ormnrklnir  ft  as  a  street 
and  boldinir  It  out  as  opeu  ground,  no  buf  Idloga, 
to  purehasers.  is  equivalent  to  a  dedication  for 
public  use,  and  creates  a  restriction  against  ths 
erection  of  buildingB  thereon. 

2*  The  sobmerc^ace  of  lands  dedicated 
as  a  public  park  with  the  express  condition 
that  no  buUdlDgasball  be  erected  thereon,  as  ths 
result  of  heavy  storms,  and  the  suk)eeqQent  rec- 


KOTE»— Effect  of  wdden  wbmergence  upon  title 
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The  statement  from  Hale,  De  Jure  Maris,  which 
Is  quoted  in  the  opinion,  that  'Mf  a  subject  hath 
laod  adjolDlng  the  sea  and  the  violence  of  the  sef 
swallow  it  up,  the  subject  will  not  lose  his  property 
If  there  are  reasonable'marks  to  continue  the  notice 
of  it.  or  If  its  extent  can  t>e  ascertained,"— has  been 
frenerally  recognized  as  the  true  rule  in  cases  in 
which  ic  was  applicable. 

The  statement  that  'Mf  the  sea  overflow  my  land 
for  forty  years  and  afterwards  reflow  again,  I 
shall  have  my  land  and  not  the  King,"  is  also  found 
in2Bolie,  Abr.168. 

In  Huiry  v.  Norton,  103  N.  Y.  424,  58  Am.  Rep.  S06. 
It  is  said  that  it  is  undoubtedly  true  that  the  title 
•of  a  landowner  may  be  lost  by  submergence,  but 
to  effect  that  result  the  submergence  must  be  fol- 
lowed by  such  a  lapse  of  time  as  will  preclude  the 
identity  of  the  property  from  t>eing  eatHbllshed 
u  pon  its  reliction.  But  ordinarily  lands  lost  by  sub- 
mergence may  be  regained  by  reliction.  Affirm- 
tog  Mulry  r.  Norton.  29  Hun,  600,  which  in  turn  af- 
firmed Murphy  v.  Norton,  81  How.  Pr.  197. 

Tbouffh  the  surface  of  a  part  of  an  island  Is  de- 
stroyed by  the  force  of  winds  and  waves,  yet  the 
owner  does  not  lose  the  propriety  of  the  remaining 
fund  covered  by  the  water  if  it  is  regained  by  either 
natural  or  ari^iflcial  means,  and  if  another  Island  is 
deposited  on  it  the  title  is  in  the  owner  of  the  land 
previously  thereon.  Morris  v.  Brooke  (Del.)  26  Alb. 
I..  J.  9a 

The  sudden  and  perceptible  loss  of  land  by  the 
action  of  the  water  of  a  river  does  not  deprive  the 
owner  of  the  submerged  land  over  which  the  water 
flows  of  his  title.  And  if  an  island  subsequently 
forms  on  the  place  whepe  the  land  formerly  was 
-situated.  It  will  belong  to  the  former  owner. 
SuLouls  ▼.  Rutz,  188  IT.  8. 226, 84  L.  ed.  941;  Ruts  v. 
8eeger.  85  Fed.  Rep.  188. 

In  Bates  V.  Illinois  a  R.  Co.  06X7. 

4)8  L.H.  A. 


IT  L.  ed.  158.  the  court  says  that  it  will  not  decide 
what  are  the  rights  of  lake-shore  proprietors  whose 
fronts  are  swept  away  by  the  currents,  nor  to  what 
extent  they  still  own  the  lands  covered  by  water, 
except  in  the  case  of  one  who  proves  that  he  owned 
the  land  before  the  decretion  took  place. 

Where  after  a  railroad  company  had  appropriated 
land  along  a  river  bank  for  its  use.  and  a  suit  to  re- 
cover the  damages  had  been  brought,  the  land 
caved  into  the  river,  it  was  held  that  as  to  so  much 
of  the  land  as  was  washed  into  the  river  no  action 
could  be  maintained  against  the  railroad  toenforos 
a  claim  for  its  use,  or  to  enjoin  its  use  until  com- 
pensation was  made.  Organ  v.  Memphis  &  L.  R. 
K.  Ck).  61  Ark.  235. 

If  after  the  survey  of  swamp  lands'and  befors 
the  issuance  of  a  patent  therefor  to  a  private  citi- 
zen, one  boundary  is  cut  away  by  a  river  so  that  ths 
bed  of  the  river  is  changed  one  quarter  of  a  mile, 
the  title  of  the  patentee  will  not  include  the  bed  of 
the  river,  but  will  go  only  to  higb-water  mark,  and 
an  island  formed  between  the  old  and  new  lieds 
will  belong  to  the  state.  Heckman  v..8wett,  99  CoL 
808. 

The  person  who  claims  the  title  to  the  land  under 
the  water  has  the  burden  of  showing  that  the  land 
caved  off  suddenl}',  and  also  the  extent  to  which 
the  former  boundary  went.  Wallace  v. .Driver,  U 
Ark.  429,  81 L.  R.  A.  817. 

In  Missouri  there  appears  to  have'been  some  de- 
parture from  the  rule  as  above  stated.  This  ap- 
pears to  have  been  caused  by  the  adoption  of  the 
rule  applicable  in  ease  of  boundaries  as  shown  by 
the  authorities  cited  in  the  next  sutxSi  vision. 

In  Oooley  v.  Golden,  117  Mo.  83, 21  L.  R.  A.  800.  II 
is  said  that  the  ownership  of  land  in  Missouri  is 8ut>- 
jectto  such  changes  as  may  Km  wrought  by  ths 
natural  action  of  the  waters  of  navigable  rivers 
upon  it.  8o  that  if  a  river  leaves  its  bed  and  makes 
I  a  new  one  on  the  land  of  a  private  person,  the  bed 
8. 1  Black,  204, 1  immediately  k)eoomee  subject  to  public  use. 
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lanatioii  by  the  oity  of  such  land,  do  not  destroy 
the  restrictions. 

8.  The  Tested  ri^ht  of  owners  abattiiii: 
npon  a  publie  park,  dedicated  with  the 
restriction  that  no  bulldlnirs  shall  be  erected 
upon  It,  fixed  by  the  acts  of  dedication,  the  ac- 
ceptance of  the  city,  and  the  acqulesceoce  of  the 
public  and  abutting  ownei-s,  cannot  be  changed 
by  the  legislature  granting  the  oity  the  right  to 
oonvey  such  land  for  railroad  purposes,  as  such 
action  would  be  an  unconstitutional  Impairment 
of  such  rights. 

4*  A  restriction  nfrainst  the  erection  of 
bnildinn^  upon  land  dedicated  as  a  park  Is  not 
removed  by  the  change  of  the  use  of  the  build- 
Ings  abutting  thereon  from  residence  to  business 
purposes. 

ft.  ▲  city  acting  as  trustee  of  a  public 


park  bounded  upon  a  lake  by  fillloir  li» 
submerged  land  adjacent  thereto  as  a  part  of  the 
park  Is  estopped  from  claiming  title  to  the  same 
free  from  the  park  trust,  and  from  restrictions 
thereof  againsit  the  erection  of  baildinga  upoa 
the  park. 

6*  The  owners  of  lots  abutting  oa 
ground  dedicated  for  a  public  park 
with  restrictioQs  against  th#  erection  of  buiid- 
inrs  thereon  bare  a  right  to  maintain  a  auit  to> 
enjoin  the  erection  of  buildings. 

7.  Consent  of  owners  abuttinic  upon  a^ 
park  dedicated  under  restriction* 
against  the  erection  of  buiidtnas  to  the  erectioo 
of  one  or  more  buildings  upon  such  park  will  not 
estop  them  from  bringing  suit  to  enjoin  the- 
erection  of  other  buildings. 

(November  8, 1897). 


In  Naylor  v.  Cox,  114  Mo.  282,  it  is  said  that  If  a 
portion  of  a  fractional  section  of  land  was  washed 
away  by  a  river,  and  the  main  channel  of  the  river 
covered  the  place  where  It  originally  stood  for  any 
considerable  length  of  time,  and  accretions  after- 
wards  grew  from  an  island  In  the  river  until  the 
land  came  within  the  former  Hoes  of  the  fractional 
section,  the  owner  of  the  section  would  have  no  ti- 
tle to  the  accretiops. 

In  Cox  V.  Arnold,  U9  Mo.  887,  it  is  said  that  when 
a  reparian  owner  acquires  his  land,  he 'acquires,  as 
Incident  thereto,  whatever  may  be  added  to  it  by 
gradual  and  imperceptible  accretion,  while  at  the 
same  time  he  assumes  the  risk  of  losing  it  all  by  its 
being  gradually  washed  away  by  the  waters  of  the 
river,  but  his  line  alwajrs  remains  at  the. water's 
edge.  The  only  way  that  plaintiff  could  have  re- 
gained what  land  he  lost  by  its  being  washed  away 
and  its  situs  submerged  by  the  waters  of  the  river 
was  by  gradual  and  imperceptible  accretion  b»- 
irinntng  at  his  line  at  the  water*s  edge.  So  that  if 
a  section  of  his  land  is  washed  away,  and  an  island 
subsequently  forms  within  what  were  formerly  his 
boundary  lines,  he  has  no  title  to  it. 

But  in  another  case  it  is  said  that  if  land  after  be- 
ing washed  away  reforms  gradually  the  owner  of 
the  upland  may  have  title  to  the  new  formation  by 
right  of  accretion.  These  were  the  facts  In  Minton 
V.  Steele,  126  Mo.  181,  and  the  court  says  whether 
the  claim  to  the  new  land  should  properly  rest 
upon  the  force  of  the  original  title,  or  be  referred 
to  the  general  law  of  accretion,  we  are«  not  re- 
quired to  investigate. 

Change  of  Ixmndaru* 

In  the  above  cases  the  question  has  been  consid- 
ered as  between  subject  and  sovereign,  and  the  rule 
is  that  the  sovereign  gains  no  right  to  the  subject's 
land  by  its  being  suddenly  submerged  by  the  waters 
if  the  former  t>oundaries  of  the  land  can  be  ascer- 
tained. But  where  the  question  is  as  to  a  water- 
course forming  a  boundary  between  states  or  priv- 
ate persons  a  somewhat  different  rule  has  been  es- 
tablished for  the  sake  of  convenience. 

In  the  case  of  the  Arcillnious  Boundaries,  8  Ops. 
Atty.  O^n.  175,  it  is  said  that  in  case  of  a  river,  the 
middle  tbread  of  which  forms  the  boundary  be- 
tween two  nations,  the  convenience  of  allowing  it 
to  retain  its  previous  function,  notwithstanding  in- 
sensible changes  in  its  channel  by  accretion  or 
erosion,  outweighs  the  inconvenience  even  to  the 
Injured  party  involved  In  a  detriment,  which  hap- 
pens gradually  and  inappreciably  in  the  successive 
moments  of  its  progression. 

So,  in  Nebraska  v.  Towa,  143  U.  8.  960, 86  L.  ed.  100, 
the  court  says  that  by  reason  of  the  character  of 
the  soil  through  which  the  Missouri  river  runs,  and 
the  swiftness  of  the  river  at  times  of  l^igh  water,  the 
washing  causes  an  instantaneous  fall  of  quite  | 
88L.a  A. 


the  length  and  breadth  of  the  superstratam  of  sod 
into  the  river,  so  that  it  may  in  one  sense  of  the 
term  be  said  that  the  diminution  of  the  banks  is  not 
gradual  and  imperoeptible,  but  sudden  and  visibleL. 
And  th^  oourt  says  that  while  the  disappearance^ 
by  reason  of  this  process,  of  a  mass  of  bank  mar 
be  sudden  and  obvious,  there  is  no  transfer  of  soeb 
a  solid  body  of  earth  to  the  opposite  shore,  or  any- 
thing like  an  instantaneous  and  visible  creation  of  a 
bank  on  that  shore.  The  only  thing  which  dktlD- 
guishes  this  river  from  other  streams  in  the  matter 
of  accretion  Is  In  the  rapidity  of  the  change  created 
by  the  velocity  of  the  current;  and  this  in  the  very 
nature  of  things  works  no  change  in  the  principle 
underlying  the  rule  of  law  in  respect  thereto.  Hie 
law  of  accretion  continues,  and  that  even  In  case 
of  the  boundary  line  of  states. 

And  the  principle  of  that  case  was  followed  fa 
Bouvier  v.  Stricklett,  40  Neb.  702. 

In  Willey  v.  Lewis,  28  Ohio  L.  J.  104,  it  to  eaid  that 
if  a  running  stream  changes  Its  channel  by  a  grad- 
ual and  progressive  washing  away  of  one  ol  ita 
banks  the  boundary  follows  the  thread  of  the 
stream,  although  the  change  Is  caused  by  inetan- 
taneous  and  obvious  dropping  into  the  stream  at 
quite  large  portions  of  the  bank  when  such  por- 
tions are  not  carried  away  in  compact  maasee,  tint 
disintegrate  and  are  borne  away  in  small  particlea 

It  will  1)0  seen  from  the  reasoning  in  tboee  casea 
that  the  question  of  the  stream  as  a  boundary  be- 
tween opposite  owners,  and  not  the  question  of  the 
loss  of  the  subject's  land  to  the  sovereign  by  sud- 
den submergence,  was  Involved.  The  two  dassee 
of  cases  are  governed  by  distinct  but  well-defined 
rules,  the  only  doubt  being  whether  or  not  the  rule 
in  reference  to  gradual  change  applies  m  case  the 
change  is  perceptible  and  covers  considerable  dis- 
tance at  one  time ;  yet  in  the  Missouri  caaee  above 
cited,  this  role,  and  not  the  correct  one,  appears  to 
have  been  applied  in  cases  between  subject  and 
sovereign. 

The  rule  as  to  gradual  change  does  not  apply  in 
case  the  river  leaves  its  former  channel  and  cuts  a 
new  one.  That  class  of  cases  is  not  within  the  scope 
of  this  note,  although  attention  is  called  to  the  fact 
that  in  Re  Hull  Sc  S.  B.  Co.  6  Mees.  A  W,  827,  Lord 
Ablnger  states  that  In  casea  river  suddenly  leaves 
its  course  and  is  transferred  to  another  person's 
land  the  owner  of  the  tied  of  the  river  does  not  lose 
bis  title  to  the  soil. 

So,  if  a  river  suddenly  moves  sideways  so  as  to 
leave  a  strip  of  the  bank  which  had  been  on  one 
side,  upon  the  other  side  of  it,  the  title  will  not  be 
changed,  but  the  former  owner  will  still  have  title 
to  such  strip.    McKay  v.  Huggao,  24  N.  S.  614. 

So  the  ownership  of  land  will  not  be  changed  by 
the  sudden  change  of  the  course  of  a  stream  so  as 
to  leave  a  portion  of  the  land  of  one  riparian  owner 
upon  the  other  side  of  the  channel.  Sweatman  v. 
Holbrook,  18  Ey.  L.  Bep.  870,  and  87%      H.  P.  V. 
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EKROH  to  the  Superior  Court  for  Cook 
County  to  review  a  decree  eDjoiniDg  de- 
fendant from  erectipc  certain  bulldinga  on 
Lake  Park.    Affirmed, 

The  facta  are  stated  in  tbe  opinion. 

Mr,  Jesse  B.  Barton*  for  plaintiff  in 
error: 

The  fee  of  all  lands  covered  at  ordinary 
stages  of  water  in  lakes,  and  at  hightide  in 
tide  waters,  is  in  tbe  state. 

Seaman  v.  Smith,  24  III.  521;  TrusUei  of 
SchooU  V.  SehroU,  120  111.  509,  60  Am.  Rep. 
675;  FuUer  v.  Shedd,  161  Ili.  462,  83  L.  R.  A. 
146;  People,  Moloney,  v.  Kirk,  162  111.  188; 
lUinait  R.  Go.  v.  lUinois,  146  U.  8.  887.  86  L. 
ed.  1018;  Ruge  v.  Apalaehieola  Oyiter  Canning 
&  Fi9h  Co.  25  Fla.  656;  American  Dock  A  Im- 
prat,  Co,  V.  PuhUo  SchooU,  89  N.  J.  Eq.  409: 
SlevenB  v.  Paierson  dt  N.  R.  Co,  84  N.  J.  L. 
582,  8  Am.  Rep.  269;  Hoboken  ▼.  Penmylvanta 
R.  Go,  16  Fed.  Rep.  816. 124  U.  S.  688,  81  L. 
ed.  551:  Botelb^  v.  Shivdy,  22  Or.  410;  Shively 
T.  Bowlby,  162  U.  8.  9,  88  L.  ed.  885;  Weber  ▼. 
Sfate  Harbor  Gomn.  85  U.  8. 18  Wall.  57.  21  L. 
ed.  798;  Coburn  v.  Ames.  52  Cal.  885.  28  Am. 
Bep.684;  Eksenbaeh  ▼.  Eat/Uld,  2  Wash.  286,  12 
L.  K.  A.  682;  Aiutin  v.  Rutland  R.  Co.  46  Vt. 
242;  Diedrich  v.  NorthweBtern  U,  R  Co,  42 
Wis.  248,  24  Am.  Rep.  899;  Mutual  L.  Ins, 
Co,  V.  Voorhis,  71  Hun,  117. 

The  city  is  not  estopped  by  its  own  acta  or 
those  of  the  state  from  using  these  lands  other- 
wise than  as  a  park. 

Ghicago^,  Union  Bidj.  Amo,  102  111.  879, 
40  Am.  Rep.  598;  Warren  County  Supers,  v. 
Patterson,  6%  l\\.  111. 

The  acts  of  1861  and  1868  were  repealed  by 
the  act  of  1869  by  necessary  implication. 

Union  Trust  Co,  ▼.  TrunibuU,  187  III.  146; 
Bpringfldd  Water  Comrs.  v.  People,  Springfield^ 
l&r  111.  660;  Pavey  v.  UtUr,  182  111.  489. 

A  bill  in  equity  will  not  lie  to  enjoin  the  va- 
cation of  a  street  or  park  by  a  city. 

Parker  v.  CatMie  Bishop  of  Chicago,  146 
111.  158;  Chicago  v.  Union  Bldg,  Asso.  102  Ul. 
879,  40  Am.  Rep.  698. 

The  leffislature  can  authorize  a  city  to  sell 
property  dedicated  to  public  use. 

Bebert  v.  LataUe,  27  111.  448;  Chiertgo,  R,  I. 
db  P,  R,  Co.  V.  Joliet,  79  111.  26;  Van  Ness  v. 
Washington,  29  U.  8.  4  Pet.  282,  7  L.  ed.  842. 

Verbal  statements  of  individual  canal  com- 
missioners made  to  induce  purchasers  to  buy 
are  of  no  binding  force. 

I^ennig  v.  Ocean  City  Asso,  41  N.  J.  Eq.  24. 

Where  restrictions  on  tbe  sale  of  real  estate 
have  been  imposed  to  effect  a  particular  pur- 
pose, and  the  character  of  the  property  has  so 
changed  that  that  particular  purpose  cannot  be 
effected,  even  with  the  restrictions,  a  violation 
of  the  restrictions  will  not  be  enjoined,  and  one 
complaining  will  be  remitted  to  his  remedy  at 
law.  if  any  he  has. 

Jackson  v.  Stevenson,  156  Mass.  496;  Colum- 
bia GolUge  V.  Thaeher,  87  N.  Y.  811.  41  Am. 
Rep.  865;  Amerman  v.  Deane,  182  N.  Y.  855. 

A  bill  to  enjoin  a  breach  of  a  negative  cove- 
Dant  is  in  the  nature  of  a  bill  for  specific  per- 
formance. 

High.  InJ.  2d  cd.  §  1184. 

Under  a  bill  for  specific  performance,  a  court 
will  deny  relief  where  it  would  be  inequitable 
to  grant  it 
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Wiaard  v.  Tayloe,  75  U.  8.  8  Wall.  657,  19 
L.  ed.  501. 

Covenants  in  restraint  of  the  use  of  real  estate 
will  be  strictly  construed,  and  will^iot  be  en- 
larged by  construction :  and  the  co  irts  will  not 
enioin  the  breach  of  a  negative  covenant  unless 
it  Is  express  and  injury  will  result  to  the  com- 
plainant from  its  breach. 

Postal  Teleg,  Cable  Co.  v.  Western  U.  Teleg, 
Co.  155  111.  885;  Hawes  v.  Favor,  161  111.  440. 

The  defendants  in  error  have  no  standing  in 
a  court  of  equity  to  obtain  the  relief  sought  by 
their  bill  and  amended  bill. 

The  acts  of  1861  and  1868  giving  owners  of 
propert}^  abutting  on  Michigan  avenue  a  right 
to  enjoin  encroachments  on  the  Lake  Front 
park  were  unconstitutional. 

People,  Longecfcker,  v.  Nelson,  188  111.  578; 
People,  Oraff,  v.  Institution  of  Protestant  Dea- 
conesses, 71  111.  229;  Snell  v.  Chicago,  188  111. 
413,  8  L.  R  A.  858;  Dolese  y.  Pierce,  124  UL 
140. 

The  acts  of  1861  and  1868  were  abrogated  by 
the  Constitution  of  1870. 

Mitchell  V.  PtopU,  70  III.  188. 

They  were  repealed  by  the  present  city  char- 
ter, chap.  24.  Rev.  Stat. 

Cairo  v.  Brass,  9  111.  App.  406,  111  IlL 
475. 

Tbe.dtv  took  the  lands  in  Fort  Dearborn 
addition  in  fee. 

United  States  v.  lUinois  0.  R  Co,  154  U.  8. 
225.  88  L.  ed.  971. 

Defendants  in  error  have  no  interest  in  the 
lands  in  fractional  section  15,  except  as  citi- 
zens and  taxpayers,  and  as  such  have  no  stand- 
ing in  court. 

Kerfoot  v.  People.  Clingman,  61  SI.  A  pp.  409. 

Equity  will  not  do  that  which  will  be  of  no 
benefit  to  the  party  asking  it,  and  only  hard- 
ship on  the  party  concerned. 

Joliet  db  C.  R.  Co,  v.  Healy,  94  HI.  416;  Oreen 
V.  Green.  84  111.  827. 

A  writ  of  injunction  will  not  issue  to  gratify^ 
the  spite  or  malice  of  a  complainant,  nor  to  bo- 
used at  his  discretion. 

Seeger  v.  Mueller,  2S1\\.  App.  81;  McCormich 
T.  Jerome,  8  Blatchf.  486. 

A  court  of  equity  will  not  aid  one  who  has 
long  acquiesced  in  the  wrong  complained  of» 

Soper  V.  Williams,  Turn.  <&  R.  18;  Peek  v. 
Matthews,  L.  R.  8  Eo.  515. 

Mr.  QtBovgip  P*  Merrick,  for  defendants 
in  error: 

Defendants  in  error,  b^  virtue  of  their  own- 
ership of  property  abutting  on  a  public  square 
or  park,  may  maintain  a  bill  against  the  munici- 
pality to  enjoin  tbe  destruction  or  curtailment 
of  an  easement  thereover. 

Hiorh,  loj.  §g  824.  855;  NeireU  t.  Sass,  142 
m.  104;  Cihak  v.  •Klekr,  107  HI.  648;  Earll  v. 
Chicago,  186  111.  277;  UniUd  States  v.  lUinois 
C.  R.  Co.  154  U.  8.  225,  88  L.  ed.  971. 

The  dedication  by  the  owners  and  acceptance 
by  the  city  of  Chicago,  of  the  Lake  park  prop- 
erty, constituted  the  citv  a  trustee  of  said  prop- 
erty, and  impressed  said  property  with  a  trust 
in  favor  of  the  public,  and  of  abutting  lot- 
owners. 

Zearing  v.  Raher,  74  HI.  412;  Mayvfood  Co. 
V.  Mavwood,  118  111.  61;  BarU  v.  Chicago,  186 
111.  279;  Field  v.  Barling,  149  111.  572,  24  L. 
R  A.  406. 
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The  erection  by  the  city  of  Chicago  of  any 
buildings  upon  the  Lake  Front  park  is  repug- 
nant to  tl>e  words  of  dedication  and  to  the  use 
of  the  property  in  question  for  the  purpose  for 
which  it  was  dedicated. 

Godfrey  \.  Alton,  12  111.  85,  62  Am.  Dec. 
476;  Princetille  v.  Auten,  77  111.  326;  Datii  ▼. 
Nichols,  89  111.  App.  610;  JacksonviUe  v.  Jack- 
sonville B,  Co.  67  111.  544;  Chvrch  v.  Portland, 
18  Or.  73,  6  L.  R.  A.  259;  Warren  v.  Lyons 
City,  28  Iowa,  857;  Franklin  County  Comts. 
V.  Lathrop,  9  Kan.  453;  Leclercq  v.  GaUipolis, 
7  Ohio,  pt.  1,  p.  218,  28  Am.  Dec.  641. 

Accretions  to  a  strip  of  land  in  a  city  along  a 
shore,  which  is  reserved  for  public  purposes, 
partake  of  the  same  nature  as  the  original 
reservations,  and  the  citv  holds  title  to  it,  sub- 
ject to  the  same  uses  ana  conditions. 

1  Am.  &  Ens.  Enc.  Law,  p.  188;  Godfrey  ▼. 
Alton,  12  111.  29,  52  Am.  Dec.  476;  Brooklyn  v. 
Smith,  104  111.  429,  44  Am.  Hep.  90. 

The  dedication  of  the  plats  and  acceptance 
of  them  make  the  dedication  complete,  and 
constitute  an  estoppel  in  pais  if  not  by  deed, 
to  revoke  the  dedication. 

First  Evangelical  ChurcJi  Trustees  v.  Walsh, 
f»7  111.  868,  869,  11  Am.  Rep.  21,  and  cases 
cited. 

Carter*  J.,  delivered  the  opinion -of  the 
court: 

This  was  a  bill  for  an  injunction,  filed  in  the 
superior  court  of  Cook  county,  October  16, 
1890,  by  A.  Montgomery  Ward  and  George 
R.  Thome,  to  enjoin  the  city  of  Chicago  from 
erecting  any  buildings  on  what  is  known  as 
"Lake  Park,"  or  "Lake  Front  Park."  The  bill 
alleges  that  they  are  the  owners  of  the  south  43 
feet  of  lot  8,  and  all  of  lots  4  and  5,  in  block 
16  in  Ft.  Dearborn  addition  to  the  city  of  Chi- 
cago, known  as  "Nos.  111-116  Michigan  Ave- 
nue;" that  valuable  buildings  are  erected  on 
said  lots  and  occupied  bv  tbem  in  their  busi- 
ness of  importers,  manufacturers,  and  jobbers 
of  general  merchandise;  that  when  said  addi- 
tion was  platted  an  open  space  was  reserved 
for  public  grounds  east  of  Michigan  avenue, 
and  between  Randolph  and  Madison  streets, 
fronting  on  Lake  Michigan,  subject  to  the  pro- 
hibition that  the  grounds  should  be  kept  free 
from  buildings;  that  the  lots  owned  by  them 
are  worth  more  on  account  of  such  vacant 
grounds  than  they  would  be  otherwise:  that 
they  have  an  easement  in  such  grounds;  that 
it  was  the  duty  of  the  city  to  prevent  encroach- 
ments on  such  grounds,  but  that  it  has  per- 
mitted the  erection  of  certain  structures 
thereon,  contrary  to  the  vested  rights  of  com- 
plainants, etc.  And  it  pra^s  for  an  injunction 
restraining  the  city  from  violating  the  terms  of 
the  dedication,  and  against  the  erection  of 
buildings,  etc.,  thereon.  The  Illinois  Central 
Railroad  Company  and  a  number  of  other  par- 
ties were  made  defendants.  A  temporary  in- 
junction was  granted,  and  the  city  answered 
the  bill,  denying  that  it  had  committed  the  acts 
complained  of,  or  intended  to  erect  any  struc- 
tures. On  May  6, 1893,  the  bill  was  amended. 
The  amended  bill  alleges  that  that  part  of  Lake 
Park  south  of  Madison  street  has  been  for 
many  years  public  grounds  and  park  property, 
and  the  lots  in  Ft.  Dearborn  addition  were 
sold  with  the  understanding  that  all  of  Lake 
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Park  should  be  ixs\  remain  clear  of  all  build- 
ings; that  the  city  had  suffered  the  Illinoii 
Central  Railroad  Company  and  others  to  oc- 
cupy portions  of  the  park,  and  had  auffered 
circuses,  shows,  etc  ,  upon  said  premises;  that  it 
is  using  it  as  a  dumping  ground  for  garbage, 
rubbish,  etc.,  and  has  constructed  a  acaiffokl 
and  floor  for  that  purpose,  the  filth  and  rub- 
bish to  be  carried  away  by  the  railroad  com- 
pany, causing  a  great  public  nuisance;  that 
the  American  Express  Company  has  built  a 
shed  thereon;  that  there  are  seven  or  more 
railroad  tracks  upon  it,  upon  which  cars  are 
permitted  to  stand;  that  the  city  has  issued  a 
permit  to  the  Forepaugb  shows  to  occupy  pari 
of  the  same.  And  it  prays  for  a  temporary 
injunction,  and  for  a  mandatory  injunctioD,  to 
remove  all  buildings,  sheds,  cars,  tracks,  and 
material  of  every  kind  from  the  park.  The 
city  answered  the  amended  bill,  denying  the 
alleged  restrictions  on  the  use  of  the  park;  al- 
leging that  the  character  of  the  buildings  in 
Ft.  Dearborn  addition,  and  purposes  for  which 
they  were  used,  has  been  entirely  changed,  for 
more  than  twenty-five  years,  from  resideDce  to 
business  purposes,  and  that  the  use  for  which 
the  public  grounds  were  conveyed  haa  long 
since  ceased  to  attach  thereto:  denyine  that  the 
property  of  complainants  is  enhanced  in  value 
by  reason  of  its  situation  relatively  to  the  park, 
and  that  the  owners  have  any  easement  of 
light,  air,  or  view  over  the  same;  denying  that 
the  grounds  were  dedicated  for  any  specific 
public  purpose;  and  alleging  ownership  by  the 
city  in  fee  simple  absolute. "  On  June  8,  1896, 
complainants  again  amended  their  bill,  with 
the  stipulation  that  the  answer  of  the  city 
should  stand  as  the  answer  to  such  secondly 
amended  bilh  This  amendment  seta  out  the 
history  of  the  platting  and  dedication  of  the 
two  additions  to  the  city  of  Chicago,  of  which 
Lake  Park  is  apart,  at  length,  and  alleges  that 
the  city  accepted  the  dedication  by  a  resolu- 
tion of  April  29,  1844,  which  resolution  or- 
dered what  is  now  called  "Lake  Park"  to  be 
inclosed  as  a  public  park,  at  the  expense  of 
the  subscribers  of  such  inclosure;  that  the  city 
council,  by  ordinance  of  August  10, 1847,  des- 
ignated the  public  ground  so  fenced  in  as 
•*Lake  Park;"  that  the  abutting  property  own- 
ers on  Michigan  avenue  had,  prior  thereto, 
erected  a  fence  at  their  own  expense,  around 
said  park,  and  ornamented  the  same,  etc  It 
recites  g  64  of  the  act  of  February  IH,  1861,  in 
reference  to  the  charter  of  the  city  of  Chicago, 
and  refers  to  the  act  of  1863  on  the  same  sub- 
iect,  and  alleges  that  the  construction  of  build- 
ings on  Lnke  park,  and  its  occupancy  by  rail- 
road tracks,  or  for  other  private  purposes,  and 
the  licensiog  of  the  same  for  circus  purposes, 
etc.,  and  the  employment  of  the  same  as  a 
dumping  ground  for  filth,  etc..  will  constitute 
a  public  nuisance  and  will  divert  the  park 
from  the  purposes  for  which  it  was  aedi- 
cated,  and  will  constitute  a  private  nuisance, 
and  inflict  irreparable  damages  on  the  prop- 
erty of  complainants,  special  to  the  same, 
and  distinct  from  that  suffered  by  the  pub- 
lic at  large.  The  final  decree  that  was  en- 
tered bj  the  court  recites  that  all  the  material 
allegations  in  the  various  bills  and  amendmenia 
are  true.  It  decrees  that  the  injunction  of  Maj 
25,  1890,  be  made  perpetual;  that  the  Blmoia 
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Central  Railroad  Company  and  the  city  and  its 
officers  desist  and  refrain  from  occupyiDg  any 
buildings  or  structures,  except  such  as  de- 
scribed in  the  ordinance  of  October  21.  1895. 
upon  the  tract  of  land  known  as  ''Lake  Park:" 
that  they  refrain  from  placing  or  causing  to  be 
placed  thereon  anything,  except  for  park  pur- 
poses, and  from  using,  or  permitting  the  use 
of,  any  portion  thereof  for  railroad  tracks,  or 
such  circuses  or  exhibitions  to  which  the  pub- 
lic will  not  be  admitted  free;  that  nothing  in 
the  decree  shall  be  held  to  impair  or  diminish 
the  rights,  etc.,  of  the  Illinois  Central  Railroad 
Company  under  the  ordinance  of  October  21, 
1895;  that  the  Art  Institute,  and  all  necessary 
improvements  thereon,  so  long  as  it  shall  tie 
used  in  accordance  with  the  terms  of  the  ordi- 
nance authorizing  its  construction,  shall  be  ex- 
cluded from  the  operation  of  the  decree,  and 
likewise  the  temporary  postoffice  building,  un- 
til a  new,  permanent  postoffice  shall  be  com- 
pleted and  occupied,  and  also,  for  a  period  of 
three  months,  the  armory  buildings.  To  re- 
▼erse  this  decree,  the  city  of  Chicago  alone 
has  sued  out  a  writ  of  error  from  this  court. 

The  evidence  showed  that  the  abutting  prop- 
erty owners  expended  considerable  sums  of 
money,  from  time  to  time,  as  also  did  the  city 
of  Chicago,  in  protecting  said  park  from  the 
ravages  of»  Lake  Michigan,  and  in  fencing 
and  beautifying  the  grounds.  It  was  declared 
by  the  government  plat  of  the  Ft.  Dearborn 
addition  that  "the  public  ground  between 
Randolph  and  Madison  streets,  and  fronting 
upon  Lake  Michigan,  is  not  to  be  occupied 
"With  buildings  of  any  description."  By  a 
resolution  adopted  April  29.  1844.  the  city 
declared  that  all  that  part  of  Michigan  ave- 
nue lying  east  of  a  line  90  feet  east  of 
tbe  east  line  of  the  tier  of  lots  in  g  15,  front- 
ing said  avenue  on  the  west,  shall  be  in- 
closed as  a  public  park;  and  the  same  reso- 
lution declared,  in  substance,  that  the  pub- 
lic ground  in  the  Ft.  Dearborn  addition  should 
be  inclosed  as  a  public  park,  at  the  expense  of 
subscribers  to  such  inclosure.  And  in  1847, 
by  an  ordinance  of  the  city,  it  was  ordained: 
"The  public  ground  east  of  the  fence  erected 
on  the  east  side  of  Michigan  avenue  from  the 
north  side  of  Randolph  street  to  the  south  side 
of  lot  8  in  block  21,  fractional  section  15,  ad- 
dition to  Chicago  [which  was  coincident  with 
the  south  line  of  Park  row],  shall  hereafter  be 
known  and  designated  as  Lake  Park."  The 
city  council  passed  another  ordinance  to  the 
same  effect,  August  25,  1851,  which  declared 
that  the  public  ground  on  the  east  of  Michigan 
avenue  from  the  north  lineof  Randolph  street  to 
the  south  line  of  Park  row  should  be  designated 
ss  "Lake  Park."  Another  ordinance  to  tbe 
same  effect  was  passed  by  the  city  council  in 
1856;  and  in  the  ordinance  granting  a  right  of 
way  to  the  Illinois  Central  Railroad  Company 
passed  June  14;  1852,  it  was  provided  that  said 
company  should  not,  in  any  manner  or  for 
any  purpose,  occupy  or  intrude  upon  the  open 
ground  known  as  *'Lake  Park,"  belonging  to 
tbe  city  of  Chicago,  lying  between  Michigan 
avenue  and  the  western  or  inner  line  heiore 
mentioned,  which  was  a  line  not  less  than  400 
feet  east  of  the  west  line  of  Michigan  avenue, 
and  parallel  thereto.  And  similar  inhibitions 
were  imposed  in  subsequent  ordinances.    The 
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existence  of  this  park  was'recogniased  by  legis- 
lation of  that  state,  by  the  acts  passed  in  1861 
and  1863,  in  which  the  act  incorporating  the 
city  of  Chicago  and  the  several  amendments 
thereto  were  reduced  to  a  single  act,  and  in 
which,  in  ^  64,  were  the  following  provisions: 
*'No  encroachments  shall  be  made  upon  the 
land  or  water  west  of  the  line  mentioned  in  the 
2d  section  of  an  ordinance  concerning  the  Illi- 
nois Central  Railroad  (which  line  is  not  less 
than  400  feet  east  from  the  west  side  of  Michi- 
gan avenue,  and  parallel  thereto)  by  any  rail- 
road company,  nor  shall  any  cars,  locomotives, 
engines,  machines,  or  other  things  belonging 
to  any  railroad  or  transportation  company  be 
permitted  to  occupy  the  same,  nor  shall  any 
cars  or  machinery  be  left  standing  upon  said 
track  fronting  any  part  of  Michigan  avenue, 
nor  shall  the  city  council  ever  allow  any  en- 
croachments west  of  the  line  above  described. 
Any  person  being  the  owner  of  or  being  in- 
terested in  any  lot,  or  part  of  a  lot,  fronting  on 
Michigan  avenue,  shall  have  the  right  toen- 
join  said  company,  and  all  other  persons  and 
corporations,  from  any  violation  of  the  provi- 
sions of  this  section,  or  of  said  ordinance,  and 
by  bill  or  petition  in  chancery,  in  his  or  their 
own  name  or  otherwise,  enforce  the  provisions 
of  said  ordinance  and  of  this  section,  and  re- 
cover such  damages  for  any  such  encroach- 
ment or  violation  as  the  court  shall  deem  just. 
The  state  of  Illinois,  by  its  canal  commission- 
ers, having  declared  that  the  public  grounds 
east  of  said  lots  should  forever  remain  open 
and  vacant,  neither  the  common  council  of  the 
city  of  Chicago,  nor  any  other  authority,  shall 
ever  have  the  power  to  permit  encroachments 
thereon,  without  the  assent  of  all  the  per- 
sons owning  lots  or  land  on  said  street  or 
avenue.*' 

The  main  question  involved  in  this  litigation 
is.  Has  the  city  of  Chicago  a  right  to  erect,  or 
permit  to  be  erected,  any  buildings  on  the 
track  of  land  known  as  "Lake  Park?"  Lake 
park  is  a  tract  of  land  extending  from  Ran- 
dolph street,  on  the  north,  to  Park  row,  on  the 
south,  and  from  the  west  line  of  Michigan 
avenue,  on  the  west,  a  distance  of  400  feet,  to 
the  west  line  of  the  right  of  way  of  the  Illi- 
nois Central  Railroad  Company.  Leaving  out 
Michigan  avenue,  which  has  a  width  of  90  feet, 
the  park  would  be  810  feet  wide,  and  over  a 
mile  long.  In  order  properly  to  determine  this 
question,  it  will  be  necessary  to  advert  to  the 
history  of  Lake  Park.  In  1886  tbe  commis- 
sioners of  the  Illinois  &  Michigan  Canal,  under 
the  authority  conferred  upon  them  by  the 
general  assembly  of  the  state,  caused  fractional 
section  15,  lying  along  the  shore  of  Lake 
Michigan,  and  iS joining  or  cornering  with 
the  original  town  of  Chicago,  to  be  subdivided 
into  lots,  blocks,  and  streets;  and  a  plat  thereof 
was  made,  acknowledged,  and  recorded  on 
July  20,  1886.  This  subdivision  consisto  of 
two  tiers  of  blocks,  of  11  blocks  each,  bounded 
on  the  west  by  State  street,  qn  the  north  by 
the  center  line  of  Madison  street,  and  on  tbe 
south  by  the  center  line  of  twelfth  street.  The 
lots  in  tbe  east  half  of  the  eastern  tier  of  blocks 
all  fronted  to  the  east,  and  there  was  an  open 
space  between  such  east  line  and  the  lake,  ex- 
cepting at  the  southwest  comer,  In  which  block 
23  was  kid  oft,  beginning  120  feet  east  of  the 
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east  line  of  the  eastern  tier  of  blocks,  and  run- 
ning thence  east  500  feet,  of  a  uniform  depth, 
towards  the  north,  of  200  feet,  leaving  a  small 
space,  the  width  of  which  was  not  marked  on 
the  map, — about  80  feet, — between  the  east- 
ernmost lot  of  block  28  and  the  lake.  The 
street  north  of  tbis  block  28  is  now  known  as 
"Park  Row."  The  distance  from  the  eastern 
tier  of  blocks  to  the  lake  shore  was  therefore 
about  700  feet  at  Park  row.  The  distance  at 
the  north  line  of  the  section  from  the  lake 
shore  to  the  east  line'of  the  eastern  tier  of  blocks 
was  not  marked  on  the  plat,  but  appears  to 
have  been  about  500  feet.  All  the  space  north 
of  block  28  and  east  of  the  eastern  tier  of  blocks 
to  the  lake  was  left  uusubdivided  and  vacant, 
except  that  the  words  ''Michigan  Avenue"  ap- 
pear on  the  same,  next  to  the  line  of  subdivided 
blocks.  J.  Y.  Scammon  testified  that  he 
measured  the  width  of  the  ground  east  of 
Michigan  avenue  in  1836.  when  the  canal  com- 
missioners made  their  subdivisions,  and  it  was 
then  about  700  feet  wide  at  the  south  end,  and 
between  500  and  600  feet  at  the  north  end,  and 
that  the  ground  was  a  little  wider  at  some 
places  then  others.  Fernando  Jones  testified 
that  he' was  employed  in  the  office  of  the  canal 
commissioners  m  1886;  that  it  was  stated  by 
and  on  behalf  of  the  commissioners,  to  all  per- 
sons purchasing  lots  In  the  subdivision,  as  an 
inducement  to  such  purchases,  that  there 
would  be  no  buildings  to  obstruct  the  view  of 
the  lake,  and  that  the  commissioners  used  a 
sketch  to  sell  from,  and  to  point  out  the  posi- 
tion of  lots  to  purchasers,  and  on  the  sketch 
was  marked:  "Open  ground.  No  building;" 
that  the  land  fronting  on  Michigan  avenue,  as 
well  as  that  fronting  on  Wabash  avenue,  the 
next  street  west,  sold  at  a  higher  price  on  ac- 
count of  the  eastern  exposure  of  the  lake.  The 
land  north  of  section  15,  running  to  the  Chi- 
cago river,  being  the  southwest  fractional 
quarter  of  section  10,  was  used  by  the  United 
States  as  the  military  post  of  Ft.  Dearborn, 
as  early  as  1804.  Under  authority  from  the 
secretary  of  war,  this  fractional  quarter  was 
subdivided  into  blocks,  lots,  streets,  and  public 
grounds,  and  called  "Ft.  Dearborn  Addition," 
and  a  plat  of  the  addition  was  acknowledged 
and  recorded  on  June  7,  1889.  Michigan  ave- 
nue was  continued  north  in  this  plat  almost 
up  to  the  river,  but  its  width  is  not  marked 
on  the  plat.  The  ground  between  Michigan 
avenue  and  the  lake  was  also  laid  off  into 
blocks  and  lots  from  the  river  down  to  Ran- 
dolph street,  but  from  the  north  line  of  that 
street  to  the  south  line  of  the  section  (being  the 
center  of  Madison  street)  the  space  between  the 
west  line  of  Michigan  avenue  and  the  lake  was 
left  vacant  and  unsubdivided,  as  was  also  the 
east  half  of  the  block  just  south  of  Randolph 
street,  between  Wabash  avenue  on  the  west, 
and  Michigan  avenue  on  the  east;  and  on  this 
blank  space  on  the  plat  was  written:  "Public 
ground.  Forever  to  remain  vacant  of  build- 
&g8."  The  certificate  of  the  Secretary  of  War, 
written  on  the  margin  of  the  plat,  contains 
these  words:  "The  public  ground  between 
Randolph  and  Madison  streets,  and  fronting 
upon  Lake  Michigan,  is  not  to  be  occupied 
with  buildings  of  any  description."  The  plat 
shows  that  tne  southernmost  lot  of  block  11, 
which  lies  between  Michigan  avenue  and  the 
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lake,  and  on  the  north  side  of  Randolph  street, 
and  is  thus  the  northern  boundary  of  the  un- 
subdivided space,  had  a  frontage  of  73  feet  on 
Randolph  street.  There  are  no  figures  at  the 
south  line  of  the  addition  to  indicate  the  dis- 
tance between  the  west  line  of  Michigan  ave- 
nue and  the  lake,  but  measuring  on  the  plat 
according  to  its  scale,  it  was  200  feet.  Michi- 
gan avenue  is  90  feet  wide. 

It  will  thus  be  seen  that  the  land  lying  east  of 
the  west  line  of  Michigan  avenue,  from  Ran- 
dolph street  on  the  north,  to  Paik  row  on  the 
south,  was  by  its  original  owners  left  unsub- 
divided; that  that  portion  in  fractional  section 
10  was  expressly  dedicated  as  "public  ground," 
"not  to  be  occupied  with  building  of  any  de^ 
scription,"  and  that  that  portion  in  fractional 
section  15  was  marked  near  one  edge  "Michi- 
gan Avenue,"  and  was  held  out  to  purchasers 
as:  "Open  ground.  No  buildings."  That  this 
was  equivalent  to  a  dedication  for  such  use  and 
purpose  has  been  repeatedly  announced  by  this 
court.  Godfrey  v.  AUon,  12  III.  29,  52  Am. 
Dec.  476;  Marcy  v.  Taylor,  19  111.  634;  Smith 
V.  Flora,  64  111.  98;  Maywood  Co,  v.  MaytBood, 
118  111.  61.  And.  where  nothing  appears  to 
indicate  for  what  particular  use  a  grant  or  do- 
nation of  land  is  made  to  the  public,  parol  evi- 
dence is  admissible  to  show  the  object  to  which 
i  t  was  to  be  de  voted.  PrincetilU  v.  Atken  ,77  III. 
825.  That  the  city  of  Chicago  accepted  the 
ground  thus  dedicated  is  undisputed.  The 
statute  provides  that  such  dedicated  lands  shall 
be  held  in  trust  to  and  for  the  uses  and  pur- 
poses expressed  or  intended;  and  even  in  a  com- 
mon-law dedication,  which  leaves  the  fee  on 
the  original  owner,  it  is  charged  with  the  same 
rights  and  interests  in  the  public  which  it 
would  have  if  the  fee  were  in  the  municipality. 
Chicago,  R.  1.  dt  P.  R  Co,  v.  Joliet,  79  III.  25. 
That  the  land  was  so  dedicated  and  accepted 
subject  to  the  restrictions  imposed,  of  being 
forever  unoccupied  by  buildings,  and  that  this 
restriction  extended  to  and  included  all  the 
land  between  the  west  line  of  Michigan  avenue 
and  the  shore  of  the  lake,  as  it  was  when  these 
lands  were  platted,  we  entertain  no  doubt. 
But  it  Is  contended  by  plaintiff  in  error  that 
only  such  land  as  existed  between  Michigan 
avenue  and  the  shore  of  the  lake  as  it  was  in 
1852,  when  the  encroachments  of  the  lake 
on  the  land  were  stopped  by  the  building  of 
breakwaters,  etc.,  was  subject  to  such  restric- 
tions; that,  the  remainder  having  been  carried 
away  by  the  waters  of  Lake  Michigan,  the 
boundaries  of  the  public  land  were  restricted 
to  the  shore  of  the  lake;  and  that  all  the  made 
or  reclaimed  land  between  the  shore  line  of 
1852  and  the  west  line  of  the  Illinois  Central 
Railroad  Company's  right  of  way  is  free  from 
such  restrictions.  A  consideration  of  this  ques- 
tion will  necessitate  a  further  retrospect  into  the 
history  of  Lake  park. 

Referring  again  to  the  testimony  of  J.  T. 
Scammon,  we  find  that  the  building  of  the  piers 
of  the  Chicaeo  river  by  the  government  east- 
ward into  Lake  Michigan  had  the  effect  of 
throwing  a  strong  current  of  water  against  the 
shore  of  section  10,  and  that  when  the  piers 
were  still  further  extended  the  current  was 
thrown  further  south,  against  the  shore  of  sec- 
tion 15;  that  this  current  would  gradually  un- 
dermine the  bank,  and   then  a  storm  would 
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come,  and  thebftok  would  fall,  BometimesS,  10, 
and  80  feel  in  width  at  a  time;  that  aomelimea 
there  woold  be  waabed  away  100  feet  Id  a  single 
fltorm,  and  then  the  wind  would  change,  and 
there  would  be  a  deposit  of  sand  again;  that  in 
1835  there  were  200  or  800  feet  between  Michi- 
gan avenue  and  the  shore  of  Randolph  street, 
but  two  thirds  had  been  washed  away  before 
4he  platting  of  Ft.  Dearborn  addition  in  1880. 
Fernando  Jones  testified  that  prior  to  1889 
the  waves  cut  away  mostly  between  Randolph 
4ind  Madison  streets,  and  what  was  cut  away 
there  was  deposited  more  or  less  south  of  Madi- 
son street,  but  after  1880  the  big  storms  that 
came  would  wash  away  the  banks  as  far  down 
as  Park  row;  that  the  "shore  went  off  in 
chunks"  during  the  storms;  that  sometimes 
after  a  storm  there  would  be  some  accretions. 
The  testimony  of  R.  B.  Mason  shows  that  in 
1852  the  Shore  of  Lake  Michigan  was  distant 
from  the  west  line  of  Michigan  avenue  at  Park 
row  a  little  over  400  feet,  and  thence  the  trend 
of  the  shore  was  to  the  west,  till  it  was  only 
IK)  feet  at  Monroe  street,  which  is  the  street 
oezt  south  after  Madison ;  that  it  was  the  same 
width  at  Madison  street,  and  gradually  reced- 
ing again  to  the  east,  it  was  112i  feet  at  Wash- 
ingtOQ  street,  the  next  street  north,  and  the 
aame  width  at  Randolph  street,  the  next  street 
north,  Michigan  avenue  being  00  feet  wide. 
It  will  thus  be  seen  that  from  the  north  line, 
4it  Randolph  street,  with  a  width  of  22^  feet, 
the  park  extended  down  to  about  Madison 
street,  a  distance  of  two  blocks,  where  the 
waters  of  Lake  Michigan  lapped  the  east  side 
of  Michigan  avenue,  and  then  the  park  recom- 
menced at  about  Monroe  street,  and  gradually 
widened  out  to  810  feet  at  Park  row.  In  1852  the 
Illinois  Central  Railroad  Company,  by  an  or- 
•dinance  of  the  city  of  Chicago,  w&s  granted 
the  right  of  way,  of  the  width  of  800  feet, 
from  the  sonthern  boundary  of  the  public 
ground  near  Twelfth  street  to  the  northern  line 
•of  Randolph  street;  the  inner  or  west  line  of 
<the  erotind  to  be  used  by  the  company  to  be 
Dot  leas  than  400  feet  east  from  the  west  line  of 
Michigan  avenue.  It  was  also  reouired  by  the 
•ordinance  to  erect,  and  forever  after  to  main- 
tain, a  continuous  wall  or  structure  of  stone 
masonry,  of  regular  and  sightly  appearance, 
«nd  not  to  exceed  in  height  the  general  level 
of  Michigan  avenue  opposite  thereto,  from  the 
north  side  of  Randolph  street  to  the  southern 
t>oundary  of  Lake  park,  at  a  distance  of  not 
more  than  800  feet  east  from  the  above-men- 
tioned west  or  inner  line,  which  structure  was 
to  be  of  sufficient  strength  and  magnitude  to 
protect  the  entire  front  from  further  damage 
or  injury  from  the  action  of  the  waters  of  Lake 
Michigan.  It  was  further  provided  that  the 
company  should  not  in  any  manner,  nor  for 
any  purpose  whatever,  occupy,  use.  or  intrude 
upon  the  open  ground  known  as  '*Lake  Park," 
belonging  to  the  city,  and  that  it  should  erect 
no  buildings  between  the  north  line  of  Ran- 
<)olph  street  and  the  south  line  of  Lake  park, 
nor  place  upon  any  part  of  their  works  be- 
tween these  points  any  obstructions  to  the  view 
of  the  lake  f  ron  the  shore,  and  that  it  should 
make  and  k-  ep  open  through  its  works  such 
culverts  or  ways  as  would  afford  room  for  the 
uninterrupted  flow  of  water  from  the  open 
lake  to  the  space  inside  of  the  inner  or  west 


line  above  mentioned.  In  pursuance  of  the 
rights  thereby  granted,  the  railroad  company 
placed  piling  in  the  waters  of  the  lake  from 
Twelfth  street  northward,  and  built  its  tracks 
thereon,  and  built  a  breakwater  east  of  its  road- 
way. The  water  space  between  the  shore  and 
the  right  of  way  was  gradually  filled  up  by  the 
citizens,  although  at  the  time  of  the  great  fire 
of  1871  there  was  still  a  basin  there,  used 
for  rowl)oata  and  sailboats.  After  the  fire  the 
counsel  passed  an  ordinance  permitting  the 
dumping  of  debrit  resulting  from  the  fire  into 
this  space,  and  the  railroad  having  filled  it 
under  its  tracks,  soon  there  was  no  more  water 
left  west  of  the  east  line  of  its  right  of  way. 
That  the  city  made  ineffectual  efforts  to  stay 
the  destroying  power  pf  the  waters  of  Lake 
Michigan  prior  to  the  Uiilding  of  the  railroad 
breakwater  is  not  disputed.  As  we  have  seen 
before,  the  width  of  the  open  space  at  Park 
row  in  1886,  when  it  was  dedicated,  was  about 
700  feet,  and  at  Madison  street  about  500  feet. 
The  width  of  Lake  park,  including  Michigan 
avenue,  is  400  feet.  There  was  therefore  in  1889 
more  than  enough  ground  lying  along  the  lake 
shore  between  these  points  for  this  park.  From 
Madison  street  to  the  north  line  of  the  park, 
when  this  space  was  dedicated,  in  1880  (three 
years  later),  there  was  an  open  space  between 
the  shore  and  the  east  line  of  blocks  of  only  200 
feet  at  Madison  street,  narrowing  down  to  163 
feet  at  Randolph  street,  thus  lacking  from  287 
feet  to  200  feet  of  being  400  feet  wide. 

Did  the  city  lose  its  title  and  right  to  the  por- 
tions of  this  park  submerged  by  the  waters  of 
the  lake  after  its  dedication,  or  did  its  subse- 

auent  reclamation  restore  the  city  to  its  rights? 
>\d  the  temporary  submergence  of  such  por- 
tions destroy  the  restrictions  imposed  by  the 
dedication,  so  that  the  reclaimed  portion  would 
not  be  subject  to  the  same?  The  destruction 
of  the  shore  line  was  not  gradual  and  imper- 
ceptible, but  was  sudden,  and  plainly  discerni- 
ble after  every  storm,  and  the  city  made  una- 
vailing efforts  to  protect  the  shore  from  this 
destruction.  In  a  conveyance  calling  for  a 
lake  as  a  line,  the  line  kt  which  the  water 
usually  stands  when  free  from  diUurbing 
causes'  is  the  boundary  of  the  land.  Seaman  v. 
Smith,  24:  111.  621:  Trustees  of  Schools  T.  SehroU, 
120  111.  600,  60  Am.  Rep.  575;  FuUer  v.  SAedd, 
161  III.  46i.  83  L.  R.  A.  146;  People  ^r.  Kirk,  162 
111.  138.  In  Harg.  Law  Tracts  (Sir  Matthew 
Hale,  De  Jure  Maris)  86,  87,  it  is  said:  *'If  a 
subject  hath  land  adjoining  the  sea,  and  the 
violence  of  the  sea  swallow  it  up,  but  so  that 
yet  there  be  reasonable  marks  to  continue  the 
notice  of  it,  or  though  the  marks  be  defaced, 
vet,  if  by  situation  and  extent  of  quantity,  and 
DoundinflT  upon  the  firm  land,  the  same  can  be 
known,  though  the  sea  leave  this  land  again, 
or  it  be  by  art  or  industry  regained,  the  sub- 
ject does  not  lose  his  property;  and  accord- 
ingly it  was  held  by  Cooke  and  Foster,  though 
the  Inundation  continued  forty  years.  .  .  . 
But,  if  it  be  freely  left  sgain  by  the  reflux  and 
recess  of  the  sea,  the  owner  may  have  his  land 
as  before,  if  he  can  make  it  out  where  and 
what  it  was;  for  he  cannot  lose  his  propriety 
of  the  soil,  though  it  be  for  a  time  become  part 
of  the  sea,  and  within  the  admiral  jurisdiction 
while  it  so  continues."  In  Morris  v.  Brooke, 
an  unreported  case  arising  in  1815  in  Delaware 
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[25  Alb.  L.  J.  91], quoted  in  Mvhy  v.  Norton, 
100  N.  Y.  426,  6»  Am.  Rep.  206,  Judge  Wil 
son  said:  "Though  the  surf uee  of  the  lower 
part  of  that  Island  [Little  Tinicum]  was  de- 
stroyed by  tbe  force  of  the  wiDds  and  waves, 
and  it  was  consequentlv  overflowed  by  tbe 
water  of  tbe  river,  yet  the  owner  did  not  lose 
the  propriety  of  the  remaiolDg  soil  covered  by 
tbe  water;  if  it  was  regained  either  by  natural 
or  artificial  means,  it  continued  to  belong  to 
tbe  original  proprietor.  He  migbt  embank  it 
and  thereby  again  eiclude  tbe  waters  if  cir- 
cumstances permitted."  And  in  Mvlry  v. 
Niyrton,  100  r^.  T.  426,  58  Am.  Rep.  206,  it  is 
said:  '*Wben  portions  of  tbe  main  land  have 
been  gradually  encroached  upon  by  the  ocean 
so  that  navigable  cbannels  have  beeu  extended 
tbereover,  the  people,  bv  virtue  of  their  sov- 
ereigntv  over  public  highways,  undoubtedly 
succeed  to  tbe  control  of  sucb  cbannels  and  tbe 
ownership  of  tbe  land  under  tbemjn  case  of  its 
I)ermanent  acquisition  by  tbe  sea.  It  is  equally 
true,  bowever,  that  wben  tbe  water  disappears 
from  the  land,  either  by  its  gradual  retirement 
therefrom  or  tbe  elevation  of  the  land  by  avul- 
sion or  accretion,  or  even  tbe  exclusion  of  the 
water  by  artificial  means,  its  proprietorship 
returns  to  the  original  riparian  owners.  .  .  . 
Neither  does  tbe  lapse  of  lime  during  wbich  tbe 
submergence  continues  bar  tbe  right  of  such 
owner  to  enter  upon  tbe  land  reclaimed,  and 
assert  bis  proprietorship."  Angell,  Tide  Wa- 
ters, 77-80.  ** Where  considerable  quantities 
of  soil  are.  by  a  sudden  action  of  the  water, 
taken  from  the  land  of  one,  this  is  called  'avul- 
sion;' but  the  ownership  is  not  lost,  though 
tbe  surface  eartb  is  thus  transported  elsewhere, 
and  it  may  be  reclaimed,  and  tbe  ownership 
reasserted."  Angell,  Watercourses,  §  60;  8 
Wasbb.  Real  Prop.  458;  Gale  v.  Kinzie,  80 
HI.  132. 

Under  tbe  authorities,  and  according  to  all 
reasonable  deductions  from  legal  principles,  we 
must  hold  that  the  title  to  these  lands  sub- 
merged by  the  action  of  Lake  Michigan  was 
not  lost,  and  that  by  their  subsequent  reclama- 
tion tbe  city  has  completely  reasserted  iu  title 
thereto,  as  sucb  title  stood  at  tbe  time  of  tbe 
dedication  of  tbe  respective  plats  thereof.  The 
trust  impressed  upon  tbem  was  that  they  should 
forever  remain  free  from  buildings,  and  it 
cannot  be  said  (hat  while  they  were  sub- 
merged they  were  subject  to  be  built  upon. 
We  do  not  see  that  tbe  submergence 
and  subsequent  reclamation  altered  or  de- 
stroyed tbe  trust  upon  and  for  whicb  they 
were  beld.  As  the  city  bad,  as  we  have  seen, 
tbe  fee  in  tbis  paik,  impressed  with  the  trust 
declared  by  tbe  dedicators,  tbe  legislation  of 
1861  and  1863  added  nothing  to  its  trust,  and 
can  only  be  looked  upon  as  confirmatory  of 
tbe  same.  Section  64  of  tbe  act  of  1861  iden- 
tical with  §  48  of  the  act  of  18ff8  (both  acts  be- 
ing acts  relative  to  the  charter  of  tbe  city  of  Chi 
cage),  provided  that  no  encroachments  should 
be  u.ale  upon  the  land  or  water  west  of  the 
railroad  right  of  way  by  any  railroad  com- 
pany, nor  allowed  thereon  by  the  city  council; 
that  any  property  owner  on  Michigan  avenue 
should  have  tbe'right  to  enjoin  any  sucb  at- 
tempted encroachments,  and  recover  damages 
therefor;  and  it  recited  that  *'the  state  of 
Illinois,  by  its  canal  commissioners,  having  de- 
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clared  that  the  public  grounds  east  of  said  1ot» 
should  forever  remain  open  and  vacant,  neither 
the  common  council  of  the  city  of  Chicago,  nor 
any  other  authority,  shall  ever  have  the  power 
to  permit  encroachments  thereon,  without  the 
assent  of  all  the  persons  owning  lots  or  land  oa 
said  street  or  avenue."  No  new  trust  was 
created  by  these  statutes.  They  merely  or- 
dained as  law  what  was  already  the  law  io  ref- 
erence to  Lake  park.  A  point  is  made  by 
counsel  for  plaintiff  in  error  on  the  use  of  the 
word  "encroachment;"  it  being  contended  ikai 
buildings  would  not  be  an  encroachment,  as 
that  word  is  defined  by  Webster.  Wood, 
Nuisance,  2d  cd.  ^  77,  says:  "A  purpresture 
is  any  encroachment  upon  real  property,  or 
rights  and  easements  incident  thereto,  belong- 
ing to  the  public,  by  an  inclosure  or  erection 
thereon,  which,  if  made  upon  the  property  of 
an  individual,  would  be  a  trespass."  Id  1869 
the  legislature  passed  the  act  known  as  tbe 
"Lake  Front  Act."  By  |  1  of  this  act  the 
general  assembly  purported  to  grant  to  the  city 
of  Chicago,  in  fee,  'with  full  power  and  au- 
thority to  sell  and  convey  in  such  manner  and 
tipon  such  terms  as  the  council  might  by  ordi- 
nance provide,  all  right,  title,  and  interest  of 
the  state  of  Illinois  in  and  to  so  much  of  frac- 
tional g  15  as  is  situated  east  of  Mtcbigao 
avenue,  and  north  of  Park  row,  and  south  of 
the  south  line  of  Monroe  street,  and  west  of  tbe 
railroad  right  of  wa^  (being  t  strip  400  feet  in 
width,  including -said  avenue,  along  the  shore 
of  Lake  Michigan,  and  partially  submerged  by 
the  waters  of  the  lake);  reserving,  however, 
the  00  foot  avenue  from  the  right  to  sell.  \\j 
§  4  all  right  and  title  of  the  state  of  Illinois  ia 
and  to  the  lands,  submerged,  or  otherwise  lyinp 
north  of  the  south  line  of  Monroe  street,*aDd 
south  of  the  south  line  of  Randolph  street, 
and  between  the  east  line  of  Michigan  avenue 
and  the  railroad  right  of  way,  were  granted  ia 
fee  to  tbe  Illinois  Central  Railroad  Compuny, 
the  Chicago,  Burlineton,  &  Quincy  Railroad 
Company,  and  the  Michigan  Central  Railroad 
Company,  for  tbe  erection  thereon  of  a  passenger 
depot,  and  for  other  railroad  business.  Section 
5  required  these  railroad  companies,  in  con- 
sideration of  this  grant,  to  pay  the  city  of  Chi- 
cago $800,000,  to  be  paid  in  quarterly  instal- 
ments. By  section  6  tbe  city  council  was  au- 
thorized to  quitclaim  and  release  to  said  com- 
panies all  the  city's  claiip  and  interest  in  this 
tract  which  it  might  have  by  virtue  of  any  ex- 
penditures and  improvements  thereon  or  other- 
wise; and,  in  case  it  neglected  or  refused  to  do 
so  within  four  months  after  the  passage  of  the 
act,  then  the  companies  should  be  discbtrged 
from  paying  the  unpaid  balance  to  tbe  city. 
By  §^  2  and  5,  all  these  moneys  arising  f  roo& 
the  sale  of  Lake  park  were  to"  be  placed  in  a 
park  fund  of  the  city  of  Chicago,  to  be  equita- 
bly distributed  between  the  three  divisions  of 
the  city.  Section  8  confirmed  to  tbe  Illinois 
Central  Railroad  Company  certain  rights  to> 
the  lands  east  of  Lake  park  covered  by  us  rail- 
road tracks,  and  granted  to  it  in  fee  all  tbe 
right  and  title  of  the  state  of  Illinois  in  and  to 
the  submerged  lands  constituting  the  bed  of 
Lake  Michigan,  and  lying  east  of  its  tracks 
and  breakwater,  for  the  distance  of  1  mile,  and 
between  the  south  line  of  the  south  pier  ex- 
tended easiwardly  and  a  line  extended  east-* 
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ward  from  the  south  line  of  lot  21.  south  of 
and  near  its  rouDii house  aod  machine  shops, 
on  the  payment  of  the  same  perceDta8:e  of  the 
gross  receipts  from  its  use  as  it  was  bound  to 
pay  to  the  state,  by  its  charter,  oo  its  gross 
receipts,  which  tract  of  submerged  land  so 
granted  exceeded  1,000  acres.  This  act  was 
passed,  over  the  governor's  veto,  April  16, 
1869.  About  July  1,  1869.  the  three  railroad 
companies  tendered  to  Walter  Eimball,  then 
city  controller,  the  fiist  instalmeut,  of  $200,- 
000,  which  he  refused  to  accept  in  his  official 
capacity,  but  gave  his  individual  receipt  there 
for,  and  reported  the  fact  to  the  city  couDcil. 
The  matter  was  referred  to  the  judiciary  com- 
mittee, which  on  December  20,  J^9,  reported 
back  to  the  council,  reciting  the  several  dedi- 
cations above  described,  together  with  the 
facts  regarding  the  washing  away  of  the  shore, 
and  the  attempts  made  to  prevent  the  same, 
and  tjie  expenditure  of  money  therefor,  and 
that  the  city  had  been  for  years  engaged  in  re- 
claiming that  part  of  the  land  so  dedicated, 
and  had  succeeded  in  reclaiming  all  that  por- 
tion north  of  Monroe  street:  that,  so  far  as  the 
citizens  of  Chicago  and  the  owners  of  the  prop- 
erty fronting  said  public  grounds  are  con- 
cerned, the  city  stands  in  the  position  of  a 
trustee:  that  it  would  be  a  most  flagrant  and 
unjustifiable  breach  of  trust  upon  the  part  of 
the  city  to  sell  the  property,  or  in  any  manner 
to  consent  that  this  land  shall  be  appropriated 
to  other  than  public  uses,— and  recommended 
the  passage  of  a  resolution  declaring  that  the 
city  will  not  receive  any  money  from  the  rail- 
road companies  under  the  said  act  of  the  gen- 
eral assembly  until  forced  to  do  so  by  the 
courts.  The  resolution  was  subsequently 
passed,  and  the  money  was  afterwards  re- 
turned to  the  railroad  companies,  at  their  re- 
quest. 

It  is  plain  that  the  city  repudiated  the  priv- 
ilege granted  it  by  the  legislature,  and  never 
accepted  the  act  as  binding  on  it.  It  may  be 
said,  in  parsing,  that  the  Supreme  Court  of 
the  United  btates,  in  lUinou  C.  R  Co,  v.  lUi- 
fioi's,  146  U.  S.  887,  36  L.  ed.  1018,  denied  the 
right  of  the  legislature  to  make  this  extensive 
erant  of  the  submerged  lands  in  the  harbor  of 
Chicago,  and  held  the  grant  to  the  railroad 
company  to  be  ineffective,  with  certain  excep- 
tions. As  we  have  already  seen,  all  the  rights 
in  regard  to  Lake  park  had  long  previously 
been  fixed  by  the  acts  of  dedication  by  the 
original  owners,  the  acreptance  of  the  city, 
and  the  acquiescence  and  acts  of  the  public 
and  abutting  property  owners.  It  was  beyond 
the  power  of  the  legislature  to  change  the 
legal  result  of  these  acts,  as  it  would  be  an  im- 
pairment of  vested  rights,  which  are  protected 
by  the  Constitution.  In  Jacksonville  v.  Jack- 
sontilU  R.  Co.  67  111.  540,  543.  this  court  said: 
*'A  dedication  must  always  be  construed  with 
reference  to  the  object  with  which  it  was  made. 
.  .  .  The  power  of  the  legislature  to  Ecpeal 
the  charters  of  municipal  corporations  cannot 
be  extended  to  the  right  to  divert  property 
given  to  the  public  for  one  use  to  a  wholly  dif- 
ferent and  inconsistent  use.  The  power  can- 
not exist  to  divert  property  from  the  purpose 
for  which  it  was  donated.  This  plat  was  a 
solemn  dedication  of  the  ground  to  the  corpo- 
ration, to  be  held  in  trust  for  the  use  of  the 
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])ublic.  The  dnoation  was  made  for  a  certain 
specific  and  defined  purpose.  ...  It  must 
be  preserved,  or  the  land  must  revert  to  the 
origiuHl  proprietors."  The  court  cite,  as  fully 
sustaining  the  view  it  has  taken,  Cincinnati  v. 
W?d(e,  31  U.  S.  6  Pet.  431.  8  L  ed.  452:  Water- 
town  V.  Cotoen,  4  Paige.  510.  27  Anv.  Dec.  80; 
LeCi'ercq  v.  GalUpolis,  7  Ohio,  pt.  1,  p.  217, 
28  Am.  Dec.  641;  Carter  v.  Ghicngo,  57  111.  283; 
Price  V.  Thompson,  48  Mo.  Z^\\  Warren,  v. 
Lyon$  City,  22  Iowa,  851.  In  PrincemUe  v. 
Auien,  77  111.  325,  it  is  said:  *Had  this  inten- 
tion [that  a  certain  square  should  forever  re- 
main an  open  space]  been  expressed  on  tho 
plat,  or  even  in  the  contemporaneous  certifi- 
cates it  is  clear,  on  princi|le  and  authority, 
the  village  trustees  could  not  lawfulW  appro- 
priate it  to  any  other  public  use.  It  would 
have  been  an  abuse  of  the  trust  reposed  la 
them,  that  the  courts  would  not  hesitate  to- 
control,  that  the  property  might  be  preserved 
for  the  uses  intended  by  the  donors."  It  is 
only  where  the  dedication  of  the  property  as 
public  ground  is  an  unrestricted  dedication  to 
public  use  that  the  city  or  legislature  may  des- 
ignate the  u.ses  to  which  it  shall  be  put.  Chi- 
cago, R.  I.  d  P.  i?.  Co.  V.  Miet,  79  111.  25.  As 
the  legislature  was  powerless  to  take  away  any 
vested  ri/ihts  that  abutting  property  holders 
had  in  Lake  park,  it  is  unnecessary  to  discuss 
the  effect  of  the  repeal  of  the  act  of  1869  by 
the  legislature  in  1873.  The  same  authorities 
and  course  of  reasoning  also  negative  the  prop- 
osition put  forth  by  plaintiff  in  error,  that 
where  the  restrictions  placed  on  the  use  of  real 
property  have  become  useless  by  the  change 
of  the  character  of  the  surrounding  property 
and  neighborhood,  they  may  be  disregarded. 
It  is  assumed  by  plaintiff  in  error  that  these 
open  spaces  were  dedicated  for  a  park,  to  re- 
main free  from  buildings,  because  Michigan 
avenue  was  then  a  residence  street,  and  thnt 
because  of  the  gradual  disappearance  of  resi- 
dences from  the  upper  end  of  this  street,  and 
their  replacement  by  business  bouses,  therefcio 
the  open  space,  clear  of  buildings,  was  not 
needed  any  more.  That  this  reasoning  is  fal- 
lacious need  hardlj  be  demonstrated,  it  is  a 
matter  of  common  knowledge  that  nearly  all 
of  our  larger  cities  have  open  squares  in  the 
business  portions  of  the  city,  and  that  these 
open  squares  are  deemed  and  considered  of 
great  advantage,  not  only  to  the  public  gener- 
ally, but  especially  to  the  abutting  property 
owners.  In  this  case  it  is  a  vested  riglit  at- 
taching to  the  abutting  property  by  virtue  of 
the  original  dedications.  The  cases  cited  in 
support  of  the  position  of  plaintiff  in  error  are 
not  applicable  to  the  facts  of  this  case.  They 
were  cases  relating  to  the  restrictive  covenants 
in  deeds,  where  the  original  owner  had  devised 
a  scheme  for  improving  the  neighborhood  by 
controlling  the  erection  of  buildings  in  a 
particular  way.  They  have  no  relevancy  to 
the  case  of  an  open  park.  No  change  in  the 
use  of  the  buildings  abutting  on  a  park  could 
make  the  p  trk  any  less  a  park,  or  deprive  the 
abutting  owners  of  their  vested  rights. 

But  there  is  a  strip  of  land  within  said  pnrk» 
as  claimed  by  complainants,  lying  along  frac- 
tional section  10,  which  cannot  be  said  to  have 
been  reclaimed  by  the  city  after  having  been 
submerged  by  the  lake  after  its  dedication,  to 
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1839.  Neither  was  this  atrip  formed  by  the 
slow  and  imperceptible  process  of  accretioD, 
but  it  is  maae  or  filled  land,  and  is  237  feet 
wide  at  the  north  line  of  Randolpb  street,  and 
About  200  feet  wide  at  the  center  of  MadisoD 
street,  as  stated  above.  And  the  question  re- 
mains whefher  or  not  this  strip  is  held  by  the 
city  subject  to  the  restrictions  placed  upon 
that  pan  of  Ft.  Dearborn  addition  adjoining 
it.  If  this  strip  had  been  formed  by  gradual 
accretion  caused  by  the  action  of  the  waters, 
it  would  have  become  a  part  of  the  shore  lands. 
In  Godfrey  v.  Alton,  12  111.  29,  52  Am.  Dec. 
476,  this  court  held  that  "all  accretions  to  a 
public  landing  must  necessarily  attach  to  and 
form  a  part  of  it,  otherwise  we  should  have 
the  novel  spectacle,  of  a  public  landing  sepa- 
Tated  from  the  water."  In  Lombard  v.  Kinzie, 
73  111.  446,  the  question  arose  whether  the 
widow  of  a  riparian  owner  was  entitled  to 
•dower  in  the  accretions  to  land  which  had  ac- 
-crued  after  the  husband  had  parted  with  the 
land,  and  it  was  there  held  that  she  was  enti 
tied  to  dower  in  such  accretions;  that  when 
formed  such  accretions  become  subject,  as  an 
incident  to  the  fee,  to  the  same  conditions, 
rights,  and  burdens  as  the  principal  to  which  it 
is  an  incident.  In  Cobb  v.  Laralle,  89  111.  831. 
81  Am.  Rep.  91,  it  was  held  that  the  lessee  of 
•a  property  fronting  upon  a  river  is  entitled  to 
hold  accretions  as  a  part  and  parcel  of  the 
property  leased.  In  Chicago  Dock  A  Canal  Co. 
▼.  Kimiet  93  HI.  415,  the  lot  in  (question  was 
bounded  on  the  east  by  Lal^e  Michigan,  and 
this  court  said  (p.  429):  "To  ascertain  its  east- 
ern boundary,  it  would  be  necessary  to  ascer- 
tain where  was  the  line  between  the  land  and 
the  lake;  and,  since  the  accretions  became  a 
part  of  the  land  to  which  they  were  attached, 
it  would  necessarily  follow  that  that  line  would 
follow  the  receding  lake  to  the  east.  The  ac* 
-cretions  do  not  pass  as  appurtenant  to  water 
lot  36,  but  as  a  part  of  that  lot."  But  the 
:strip  in  question  is  filled  land,  and  not  formed 
by  accretions.  It  is  admitted  that  the  title  to 
this  strip  is  also  in  the  city,  but  such  admis- 
sion does  not  cover  the  question  whether  the 
city  owns  it  in  trust,  as  public  ground,  or  as  a 
part  of  said  public  park,  or  holds  absolute  title 
thereto  in  its  own  right,  with  the  right  to  use 
<or  dispose  of  the  property  as  it  may  see  proper. 
-Counsel  for  plaintiff  in  error  says  in  his  argu- 
ment that  it  does  not  appear  from  the  record 
how  the  city  acauired  title  to  the  submericed 
lands  north  of  Monroe  street,  which  include 
this  strip,  but  claims  that,  between  the  city 
And  the  state,  that  question  has  been  ad  judi- 
•cated.  Illinois  C,  R,  Co,  v.  Illinois,  146  tJ.  8. 
387,  36  L.  ed.  1018.  The  question  here,  how- 
-ever,  is  one  between  these  abutting  property 
owners  and  the  city;  and  if  the  strip  iHSt  men- 
tioned is  subject  to  the  same  trust  as  the  re- 
mainder of  said  park,  or  that  part  of  it  which 
became  submerged  after  its  dedication,  and  was 
thereafter  reclaimed,  then,  so  far  as  this  case 
is  concerned,  it  must  be  regarded  as  a  part 
-of  said  public  park,  and  the  right  of  the 
•city  to  authorize  the  construction  of  build- 
ings upon  it  must  be  denied,  if  such  right 
is  denied  as  to  the  rest  of  the  park,  what- 
<ever  the  rights  of  the  state  might  appear  to 
be  in  a  case  where  that  question  might  be  at 
issue.    These  open   lands  fronting  on  Lake 
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Michigan,  as  we  have  seen,  had  been  dedi- 
cated as  public  ground,  to  be  kept  free  from 
buildings;  and  both  the  city  and  the  slate, 
by  their  respective  legislative  bodies,  had  de- 
clared them  to  be  a  public  park,  to  be  kept 
open  and  vacant,  and  free  from  encroach- 
ments. These  lands  declared  to  be  a  public 
park  extended  to  the  waters  of  Lake  Mich- 
igan, and  the  tiile  thereto  carried  with  il 
riparian  rights  incident  to  its  location  upon 
the  banks  of  the  lake.  The^e  riparian 
rights  were  property  rights  which  the  city 
of  Chicago  held  in  trust  in  the  same 
manner  that  it  held  title  to  these  public 
grounds;  and  whether,  under  any  circum- 
stances, it  tould,  by  obtaining  title  to 
the  lands  under  the  shoal  waters  adjacent  to 
the  park,  and  by  filling  in,  destroy  aucb  ripa- 
j-ian  rights,  and  hold  the  title  to  such  filled 
lands  free  from  such  trust,  it  is  not  necessary 
here  to  decide,  for  we  are  satisfied  from  the 
evidence  in  the  case  showing  the  acta  and  dec- 
larations of  the  city  authorities  in  dealing  with 
these  lands  that  the  abutting  property  ownera 
had  the  right  to  assume,  and  rest  in  Uie  belief, 
that  the  city  was  not  acting  in  antagonism  to 
its  trust,  and  with  the  purpose  of  destroying 
such  riparian  rights  which  attacned  to  the  pub- 
lic grounds,  and  of  thereby  acquiring  an  inde- 
pendent title  to  itself,  but  was,  as  such  trustee, 
maintaining  and  preserving  the  proper^  righti 
which  it  held  in  trust,  and  was  improving  said 
park,  and  extending  its  boundaries  into  shallow 
waters  of  the  lake.  The  city  was  a  trustee, 
and,  besides,  it  had  the  power,  by  its  charter, 
to  lay  out,  establish,  open,  extend,  and  im- 
prove parfeLs  and  public  grounds;  and  so  far  as 
It  made  any  addition,  if  it  did  make  soy,  to 
Lake  park,  b^  filling  in  said  strip  of  sub- 
merged lands,  it  must,  upon  the  record  before 
us,  he  presumed  that  it  was  acting  under  its 
charter  powers,  in  the  preservation  of  the  trust 
imposed  upon  it  by  the  dedication,  and  its  ac- 
ceptance thereof,  of  these  public  grounds,  and 
we  are  of  the  opinion  that  the  city  is  estopped 
from  claiming  title  to  the  same  free  from  such 
trust.  We  have  been  referred  to  Bvge  v. 
ApalaeJiicoUi  Oyster  Canning  dt  F.  €h.  25  Fla. 
656,  and  other  cases,  as  announcing  a  different 
doctrine.  But  the  facts  in  those  cases  were 
different  from  those  disclosed  by  this  record, 
and  we  cannot  see  that  the  reasoning  employed, 
if  adopted,  would,  on  a  record  of  this  charac- 
ter, lead  to  a  different  conclusion. 

The  next  point  of  plaintiff  in  error  is  that 
defendants  in  error  have  no  standing  in  a  court 
of  equity  to  obtain  the  relief  souffht  by  tbeir 
bill.  In  JaeksonviUe  ▼.  JaeksonriUe  R.Oo.fn 
111.  540,  we  said:  "A  court  of  equity  has  the 
right  to  enforce  the  execution  of  the  plainly 
declared  trust,  either  upon  the  application  of 
the  owners  of  lots  abutting  upon  the  square,  or 
upon  the  application  of  the  city,  the  trustee. 
.  .  .  The  square  is  valuable  property,  in- 
tended for  the  use  of  the  public,  and  appurte- 
nant to  the  estates  of  the  abutting  lotowners" 
See  also  cases  cited  above,  in  connection  with 
that  case.  In  PrineetiUe  v.  AuUn,  TI  III.  825, 
the  village  trustees  were  enloined  from  put- 
ting a  town  hall  on  the  public  square,  at  the 
suit  of  Auten  and  others,  and  this  court  af- 
firmed the  decree.  In  ISarU  ▼.  Chicago,  IW 
111.  277,  where  there  was  a  cross  petltioB  for 
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tsd  iDjunctioD,  the  court  said,  '*Wbere  there  is 
n  special  trust  in  favor  of  an  ad  jniniog  property 
holder,  or  a  special  injury,  a  bill  or  suit  may 
be  maiatained  by  an  individual  in  respect  to  a 
public  street  or  highway;"  and  the  decree 
granting  the  Inlunction  was  affirmed.  In 
Jiaywood  Co.  T.  Maytcood,  118  111.  61,  it  was 
•contended  that  there  was  a  misjoinder  of  com- 
plainants. The  court  said:  '*BmalI  and  Hub- 
bard, as  residents  of  the  village,  have  a  com- 
mon interest  with  each  other,  and  with  the  vil- 
lage itself,  in  preventing  anv  obstruction  to 
^be  use  of  the  public  square  for  the  purposes 
-of  a  park.  .  .  .  They  are  therefore  prop- 
-erlyjoioed  with  the  village,  as  complaioants." 
In  Unitfd  States  v.  Illinois  0.  R.  Go,  154  D. 
S.  225,  38  L.  ed.  971,  the  Supreme  Court  of 
the  United  States,  in  speaking  of  that  part  of 
Lake  park  dedicated  by  the  Secretary  of  War, 
said:  *'The  only  parlies  interested  in  the  public 
use  for  which  the  ground  was'  dedicated 
are  the  owners  of  lots  abutting  on  the  ground 
-dedicated,  and  the  public  in  general.  The 
-owners  of  the  abutting  lots  may  be  presumed 
to  have  purchased  in  part  consideration  of  the 
-enhanced  value  of  the  property  from  the  dedi- 
cation, and  it  may  be  conceded  they  have  a 
right  to  invoke,  through  the  proper  public  au- 
thorities, the  protection  of  the  property  in  the 
use  for  which  it  was  dedicated."  Defendants  in 
-error  are  the  owners  of  the  south  48  feet  of  lot 
Z,  and  all  of  lots  4  and  5,  in  block  15  of  Ft. 
Dearborn  addition,  and  have  t  frontage  on 
Lake  park  of  189  feet.  They  are  clearly  abut- 
ting owners,  and  as  such  have  a  rii^ht  to  main- 
tain this  action.  Nor  does  it  make  i&ny  dif- 
ference that  Lake  park  was  dedicated  by  two 
different  owners  at  different  times.  The  canal 
•commissioners  dedicated  that  part  in  fractional 
section  16  first,  and,  in  selling  the  abutting 
lots,  held  out  to  purchasers  the  fact  that  such 
space  should  be.  clear  of  buildings,  as  an 
inducement.  The  Secretary  of  War, who  ded- 
icated the  remainder  of  the  park  in  fractional 
-section  10  three  years  later,  it  is  evident,  did 
this  in  order  to  make  onp  continuous  open 
«pace,  and  expressly  certified  that  such  space 
should  remain  clear  from  buildings;  thus  fol- 
lowing and  continuing  the  practice  of  the 
canal  commissioners.  Besities,  this  open 
apace  has  always  been  treated  by  the  city  and 
'^e  public  as  one  park. 

But  it  is  further  urged  against  the  conten- 
tions of  defendants  in  error  that  they  are  es- 
topped'by  consenting  to  repeated  violations  of 
the  injunction,  and  of  their  rights  in  the  park, 
and  that,  by  discriminating  in  favor  of  certain 
violators,  they  have  waived  their  right  to  re- 
strain others  committing  similar  violations. 
The  proceedings  and  decrees  in  Quite  a  num- 
ber of  suits  were  introduced  in  evidence,  show- 
ing that  since  the  lake  front  act  of  1869  there 
has  been  a  great  deal  of  litigation  in  the  state 
and  Federal  courts  over  the  use  of  the  park. 
The  first  was  a  suit  in  the  Federal  court  to  pre- 
vent the  railroads  from  taking  possession  of 
that  part  of  the  park  north  of  Madison  street, 
under  the  act  of  1H69,  instituted  by  one  Stark- 
weather agahist  the  Illinois  Central  Railroad 
-Company,  and  afterwards  consolidated  with  a 
aimilar  suit  by  the  United  States  against  the 
aame  company,  brought  on  behalf  of  the  abut- 
ting property  owners  in  fractional  section  15 
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by  the  United  States  district  attorney, Mn  which 
the  injunction,  as  prayed  for,  was  granted  in 
both  cases.  In  the  summer  of  1871  the  first 
structure  of  any  kind  was  built  upon  Lake 
park,  the'ground  between  Randolph  and  Mad- 
ison streets  having  been  fenced  in  and  used  as 
a  ball  ground;  and  again,  between  1877  (an<i 
1884.  the  same  ^ound  was  fenced  up:and  used 
by  the  Chicago  Baseball  Club.  But  in  the  lat- 
ter year  a  bill  was  filed  in  tbe'Federal  court,  on 
behalf  of  the  abutting  property  owners  of  Ft. 
Dearborn  addition,  by  the  United  States, 
against  the  club  of  that  city,  to  enjoin  the 
maintenance  of  fences,  buildings,  etc.,  an<i 
compel  their  removal.  The  injunction  was 
granted  against  the  club  and  the  city,  ahso- 
lutely  prohil)iting  the  maintenance  of  any 
huildini^  or  structure  on  that  part'of  the  park  de- 
scribed m  the  bill. and  the  baseball  club  removed 
their  structures,  in  compliance  with  the  order. 
In  1882  the  property  owners  procured  a  suit  to 
be  started  In  the  United  States  circuit  court  to 
enjoin  the  Baltimore  &  Ohio  Railroad  Com- 
pany from  laying  tracks  in  Lake  park,  which 
is  still  pending.  In  March,  1883,  the  property 
owners  procured  one  Stafford  to  file  a  bill  in 
the  circuit  court  of  Cook  county  against  the 
city,  the  Trades  and  Labor  Assembly,  and  a 
number  of  other  corporations,  railroad  com- 
panies, etc.,  to  enjoin  them  from  occupying 
and  encumbering  with  buildings  or  otherwise 
any  part  of  Lake  park,  and  the  injunction  was 
granted,  enjoining  the  erection  of  any  build- 
ing on  fractional  section  15:  and  in  Ma^,  1883, 
another  injunction  writ  was  issued  against  the 
city  to  the  same  effect.  In  188B  a  suit  was  be- 
gun in  the  state  court  by  the  attorney  general 
against  the  Illinois  Central  Railroad  Company 
and  the  city  of  Chicago,  which  was  afterwards 
removed  to  the  Federal  court,  to  determine  the 
title  and  rights  of  the  several  parties  to  the 
lands  lying  east  of  Michican  avenue,  to  which 
bill  the  city  of  Chicago  filed  a  cross  bill;  and 
in  which  suit  a  decree  was  entered  September 
24, 1888.  finding,  among  other  things,  that  the 
city  had  title  in  fee  to  Lake  park,  which  decree 
was  afterwards  (December  5,  1892)  affirmed  bv 
the  Supreme  Court  of  the  United  States,  83  Fea. 
Rep.  780, 146  U.  S.  387. 86  L  ed.  1018.  The  city 
has  also  at  various  times  assumed  the  right  to 
grant  permission  to  erect  structures  on  Lake 
park,  or  to  use  the  same  for  various  purposes. 
The  first  wes  April  28, 1873,  when  it  authorized 
the  erection  of  what  was  termed  the  "Exposition 
Building"  between  Monroe  and  Van  Buren 
streets,  on  Lake  park;  but  such  building  was 
not  to  remain  longer  than  May  1.  1877.  The 
time  was  afterwards  extended.  In  1889  W.  T. 
Leland,  an  abutting  property  owner,  procured 
an  injunction  from  the  circuit  court  of  Cook 
county  restraining  the  city  and  the  Exposition 
Association  from  erecting  any  structure  on  that 
part  of  the  park  in  section  15.  The  city  then, 
on  December  29,  1890,  ordered  the  removal  of 
all  buildings  from  the  park,  except  the  two 
armories,  and  finally,  on  February  9.  1891,  or- 
dered the  removal  of  the  Exposition  Building 
within  the  ninety  days,  and  it  was  torn  down. 
On  March  80,  1^91,  an  ordinance  was  passed 
giving  the  right  of  the  World's  Columbian  Ex- 
position to  construct  and  maintain  the  build- 
ing known  as  the  '*Art  Institute"  on  the  lake 
front,  the  title  of  the  building  to  vest  in  the 
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city,  but  the  right  to  use  and  occupy  the  same 
to  vest  in  the  Art  Institute  as  loDg  as  it  should 
comply  wiih  the  terms  aud  conditions  in  the 
ordiDance,  which  required  free  admission  to 
the  public  on  Wednesdays.  Saturdays,  and 
Sunaajs,  with  the  right  to  charge  admission  at 
other  times,  though  professors  and  teachers  in 
the  public  schools  and  other  institutions  of 
learning  in  Chicago  should  be  admitted  free  at 
all  times.  It  was  then  sought  to  have  the 
above  injunction  in  the  Leland  Ca^e modified  to 
permit  the  erection  of  this  building,  and,  such 
modification  having  been  assented  to  in  writ- 
ing by  all  the  property  owners,  it  was  accord- 
ingly modified,  notwithstanding  the  objection 
of  Mrs.  Sarah  A.  Daggett, whose,  husband  had 
signed  her  assent  to  the  proposed  modification. 
In  pursuance  of  the  permission  thus  granted, 
the  Art  Institute  Building  was  subsequently 
erected,  with  a  frontage  of  about  800  feet.  In 
1892  permission  was  given  to  erect  a  frame 
wigwam  for  the  accommodation  of  the  Demo- 
cratic National  Convention  on  the  lake  front, 
which  was  accordingly  erected,  and  after- 
wards torn  down,  as  required  by  the  city.  In 
the  same  year  the  use  of  the  lake  front  north 
of  Madison  street  for  the  construction  of  a 
temporary  postofflce  was  tendered  to  the 
United  States,  and  a  temporary  postofflce 
building  erected  in  pursuance  of  such  resolu- 
tion, the  same  to  be  removed  as  soon  as  a  per- 
manent postofflce  is  built.  In  1881  the  city 
granted  permission  to  Battery  D  to  occupy  125 
feet  of  Lake  park  north  of  Monroe  street  for 
an  armory  building,  and  also  permission  to  the 
1st  regiment  of  cavalry  to  erect  a  similar 
building  just  north  of  the  former.  Both 
buildings  were  erected,  of  125  feet  front,  one 
storv  high,  extending  nearly  back  to  the  rail- 
road. In  1886  the  city  council  granted  a  place 
of  burial  to  the  family  of  the  late  Gen.  John 


A.  Logan  in  Lake  park,  on  the  recommeDda- 
tion  of  the  corporation  counsel  that  such  ase 
would  not  be  inconsistent  with  lis  use  as  a. 
park.    During  all  this  time  there  were  numer- 
ous orders  and  resolutions  of  the  city  council 
directing  the  removal  of  tracks,  platforms,  ex- 
press  buildings,  sheds,  and  other  obstractiona, 
nearly  all  of  which  have  been  removed  f  roa^ 
time   to   time.    The  defendants  in  error  ac- 
quired the  pro{)erty  they  own  on  Micbi^ao  av^ 
enue  in  1887  and  1889,  and  the  original  billia 
this  cause  was  filed  by  them  in  1890.    That  the 
abutting  property  owners  have  been  diligently 
striving  to  protect  their  ri(;hts  in  the  park  can- 
not be  gainsaid  by  anyone  familiar  with  the  liti- 
gation that  has  been  carried   on  in  relatioa 
thereto,  and  with  the  repeated  enunciations  of 
the  courts  enforcing  their  rights.    That  tbey 
have  quietly  assented  to  repeated  violations  of 
these  rights  is  not  borne  out  by  the  facts  in  the 
case.    Whether  the  city  had  the  power  to  au- 
thorize the  erection  of  the  temporary  buildings 
mentioned,  it  is  not  necessary  here  to  inquire, 
but  we  cannot  agree  with  counsel  for  plaintiff 
in    error  that  the  defendants  in  error   have 
waived  all  their  rights  in  the  premises,  because 
they  may  have  chosen  to  waive  some  of  them. 
The  onlv  permanent  building,  perhaps,  that  is 
excepted  from  the  injunction  is  the  Art  Insti- 
tute, and  all  the  property  owners  gave  their 
consent  to  its  erection.    It  cannot  be  said  that 
the  erection  of  the  Art  Institute  has  so  im- 
paired the  benefits  to  be  derived  from  Lake 
park  that  thereby  the  whole  easement  is  gone. 
The  defendants  in  error  paid  $40,000  more  for 
their  property  because  of  its  location  on  the 
park,  and  would  be  seriously  damaged  by  the 
erection  of  large  and  hish  permanent  build- 
ings, such  as  the  city  hall  building  and  others^ 
TTie  decree  is  affirmed. 
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The  aaseta  of  an  insolvent 'stockholder 
in  an  insolvent  national  bank,  whether 
livioir  or  dead,  are  not.  as  ajroinst  his  other  cred- 
itors, subject  to  a  preferential  lien  for  tbe  pay* 
meotof  his  liability,  under  U.  S.  Rev.  Star.  S5132, 
for  tbe  debts  of  tbe  bank  for  an  amount  equal 
to  tbe  par  value  of  bis  stock. 

(September  27, 1807.) 

aUESTIONS  reserved  by  the  District  Court 
for  Laramie  County  for  the  opinion  of  the 
Supreme  Court  which  arose  upon  an  applica- 
tion by  Joel  Ware  Foster,  receiver  of  the 
Cheyeone  National  Bank,  for  preferential  pay- 
ment out  of  assets  of  the  estate  of  George  L. 
Beard,  deceased.     Preference  disallowed. 

The  facts  are  statedt  in  the  opinion. 

Mefsrf,  Burke  A  Fowler  and  Edmund 
J.  Churchill  for  receiver  of  Cheyenne  Na- 
tional Bank. 

»  Note.— Tbe'above  case  .is  the  first  to  decide  the 
question  ot  the  right  of  a  preferential  lien  to  se- 
cure liability  of  a  stockholder  in  a  national  bank. 
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Messrs.  Clark  ft*  Breckons  for  adminis^ 
trator  of  George  L.  Beard. 

Mr,  John  W.  Lacey  for  creditors  of 
George  L.  Beard's  estate. 

Conaway»  Ch.  J.,  delivered  the  opinion  of 

the  court: 

The  intestate  left  an  estate  insufficient  to  par 
his  debts  in  full.  He  was  a  stockholder 4n  the* 
Cheyenne  National  Bank,an  insolvent  corpora- 
tion, now  in  the  hands  of  Joel  Ware  Foster  aa- 
receiver.  Intestate  was  liable,  under  the  Iaw» 
of  the  United  States  upon  the  subject  of  bank- 
ing, for  the  debts  of  the  corporation  to  an  amount 
equal  to  the  par  value  of  his  stock  in  the  cor- 
poration. This  liability  survives  against  hi» 
estate.  The  amount  is  fixed  by  the'jadgment 
and  decree  of  the  United  States  circuit  court 
for  the  district  of  Wyoming  at  $6,139.93,  and 
this  amount  is  not  in  dispute.  But  Foster.  a» 
receiver  of  tbe  Cheyenne  National  Bank,  claims- 
that  this  liability  constitutes  a  preferred  claiok 
against  the  estate.  He  filed  his  motion  in  the 
district  court  for  Laramie  county — a  court  of 
probate  jurisdiction,  and  having  jurisdiction  of 
this  estate — that  the  administrator  pay  to  him 
this  claim  in  full,  without  regard  to  the  aBset» 
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rand  other  liabilities  of  the  estate,  "for  the  rea-  i 
sout"  as  stated  in  the  motion,  "that  said  claim 
aforesaid  is  a  trust  fund,  and  no  part  of  the 
fieneral  assets  of  said  estate."  In  the  brief 
Sled  on  behalf  of  the  receiver,  this  proposition 
is  stated  in  somewhat  different  language.  It  is 
<^laimed  that  the  statute  establishing  the  stock- 
bolder's  liability  **creates  from  his  estate  a 
trust  fund  for  the  payment  of  the  debts  of 
the  bank,"  and,  further,  that  the  decree  of  the 
United  States  circuit  court  was  based  upon  the 
ground  that  the  statutory  liability  of  the  stock- 
bolder  "created  and  carved  from  his  assets  a 
trust  fund  for  the  payment  of  the  debts  of  the 
bank,  and  that,  therefore,  the  assets  of  the  de- 
•cedent,  to  the  amount  of  this  guaranty  or  fund, 
•constituted  in  fact  no  part  of  the  general  assets 
•of  the  decedent's  estate,  but  are  trust  funds, 
<)cdicated  to  the  payment  of  this  liability." 

Upon  the  hearing  of  this  cause  in  the  district 
4^ourt,  upon  the  motion  of  the  receiver  for 
preference  in  payment,  that  court  found  that 
important  and  difficult  questions  arose  in  the 
•cause,  and  upon  its  own  motion,  and  with  con- 
sent of  all  parties,  reserved  and  sent  to  this 
court  for  decision  such  questions.  They  are 
three  in  number:  (1)  Does  the  statutory  lia- 
bility of  a  stockholder  of  a  national  bank  to 
pay  towards  its  debts  a  sum  equal  to  the  face 
'value  of  his  stock  create  from  his  assets  a  trust 
fund  for  the  payment  of  the  debts  of  the  bank? 
<2)  Is  the  liability  created  by  the  statute  men- 
tioned in  the  last  question  entitled  to  preferen- 
tial payment  out  of  the  funds  of  the  insolvent 
•debtor?  (8)  Where  a  stockholder  of  a  national 
bank  dies  subsequent  to  the  insolvency  of  the 
bank,  but  before  any  assessment  is  made  on  his 
«iock  on  account  of  such  insolvency,  and  after 
bis  death  an  assessment  equal  to  the  full  value 
of  his  stock  is  made  upon  the  administrator  of 
bis  estate,  and  where  his  estate  is  insolvent, 
should  such  assessment  be  given  a  preference 
over  the  claims  of  general  creditors? 

It  is  not  questioned  that  the  entire  assets  of 
the  intestate  are  held  by  the  administrator  in 
trust  for  the  payment  of  the  debts  of  the  intes- 
tate. But  this,  of  itself,  does  not  give  to  any 
particular  debt  preference  in  payment  over  any 
other  debt.  The  claim  urged  ou  behalf  of  the 
receiver  is  that  the  liability  of  intestate  upon 
his  bank  stock  is  entitled  to  preference.  Un- 
der U.  8.  Rev.  Stat.  §  5153,  the  administrator 
is  not  personally  liable  on  account  of  this 
stock,  but  the  estate  and  funds  of  intestate  in 
bis  hands  are  liable  in  like  manner,  and  to  the 
«Brae  extent,  as  the  intestate  would  be  if  living. 
It  is  not  questioned  that  the  principles  involved 
«re  the  same  as  if  the  liability  of  intestate  bad 
been  for  unpaid  subscription  upon  his  capital 
«tock.  One  authority  states  the  "trust  fund" 
•doctrine  in  such  cases  as  follows:  '*It  is  a  fa- 
vorite doctrine  of  the  American  courts  that  the 
capital  stock,  and  other  property,  of  a  corpo- 
ration is  to  be  deemed  a  trust  fund  for  the  pay- 
ment of  the  debts  of  the  corporation,  so  that 
the  creditors  have  a  lien  or  right  of  priority  of 
payment  on  it,  in  preference  to  any  of  the 
«tockholders  of  the  corporation."  Thompson, 
Liability  of  Stockholders,  g  10.  It  is  apparent 
that  the  doctrine  must  have  a  much  more  ex- 
tensive application  than  this  to  sustain  the 
claim  of  the  receiver  in  the  case  at  bar.  In  a 
note  to  the  section  quoted,  the  learned  author 
says:    *'I  have  not  found  a  similar  statement 
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of  doctrine  in  any  English  book  of  reports. 
The  idta  appears  to  have  been  first  formulated 
by  the  fertile  brain  of  Mr.  Justice  Story  in 
Wood  V.  Dummer,  8  Mason,  808  (decided  in 
1824)."  But  the  case  of  Wood  v.  Dnmmer  has 
been  extensively  followed  by  both  Federal  and 
state  courts,  and  the  doctrine  of  that  case  is 
perhaps  now  too  firmly  established  in  America 
to  be  denied.  The  case  was  a  bill  in  equity 
brought  by  some  of  the  creditors  against  some 
of  the  stocaholdersof  the  Hallowell  <&  Augusta 
Bank,  and  sustained  on  the  ground  of  the  im- 
possibility of  bringing  into  tbe  suit  all  the  par- 
ties interested.  There  was  a  recovery  against 
the  stockholders,  the  trust  fund  doctrine  being 
announced,  as  it  appears,  for  the  first  time. 
Ko  question  of  priority  of  payment  arose.  A 
good  statehicnt  of  the  result  of  the  cases  upon 
this  branch  of  the  law  of  the  liability  of  stock- 
holders is  given  in  23  Am.  &  £ng.  Enc.  Law. 
at  page  855,  in  these  words:  '*The  liability  of 
members  of  a  corporation  is  founded  on  stat- 
ute. But  in  the  modern  stock  corporation, 
where  membeiship  is  usually  acquired  by  en- 
tering into  the  contract  of  subscription,  each 
member  may  be  said  to  assume  the  obligation 
to  pay  to  the  company  the  full  amount  named 
in  his  contract,  t.  0.,  he  agrees  to  pay  the  cor- 
poration only,  and  the  satisfaction  of  its 
claims,  in  any  manner  acceptable  to  it,  dis- 
charges him  from  further  liability.  But  the 
American  courts  of  equity  have  evolved  the 
doctrine  that  by  the  act  of  subscription  one  be- 
comes liable  for  the  full  amount  thereof  to  cor- 
porate creditors  as  well  as  to  the  corporation; 
that  all  who  deal  with  the  latter  have  a  right 
to  rely  upon  the  total  amount  subscribed  as  a 
security  for  their  claims, — in  a  word,  and  in 
the  language  of  the  courts  themselves,  that  un- 
paid subscriptions  are  a  'trust  fund'  for  the 
payment  of  creditors.  While  in  its  origin  this 
doctrine  is  distirctively  American,  and  does 
not  obtain  in  England,  :^et  by  statute,  a  lim- 
ited application  of  similar  principles  is  there 
allowed.  The  more  recent  applications  of  the 
doctrine  have  been  subjected  to  considerable 
criticism  in  this  country."  This  statement  of 
the  law  is  sustained  by  numerous  citation  of 
cases,  and  is  followed  by  a  discussion  of  the 
applications  of  the  doctrine;  but  nothing  ap- 
pears to  indicate  that  it  has  ever  been  applied 
to  give  to  the  stockholder's  liability  for  unpaid 
subscriptions  for  stock  a  preference  in  payment 
over  other  debts  of  the  stockholder.  [Neither 
have  counsel  cited  a  case  in  which  such  appli- 
cation of  the  trust  fund  doctrine  has  been  made. 
Neither  has  such  a  case  fallen  otherwise  under 
our  observation., 

~  In  the  case  of  Thomp9on  ▼.  Beno  8av.  Bank, 
19  Xev.  242,  it  was  held  that  it  was  not  neces- 
sary to  present  to  the  executor  or  administrator 
of  a  deceased  stockholder  a  claim  for  unpaid 
subscription  to  the  capital  stock  of  the  bank 
before  bringing  an  action  thereon,  although  the 
statute  provided  that  no  holder  of  any  claim 
against  the  estate  of  a  decedent  should  maintain 
an  action,  unless  such  presentation  had  first 
been  made.  The  following  reason  is  given  in 
the  opinion  of  the  court:  *'The  stockholders 
are  trustees  of  the  creditors,  and  suits  to  estab- 
lish and  enforce  the  trust  are  maintained 
against  the  representatives  of  deceased  persons, 
upon  the  theory  that  the  decedent  held  money 
equal  to  the  amount  of  his  unpaid  subscription. 
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in  trust  for  tbe  creditors,  and  that  tbe  fund,  al- 
though Incapable  of  identification,  baa  passed 
into  tbe  bandsof  tbe  executor  or  administrator. 
Bucb  a  fund  is  properly  no  part  of  tbe  estate 
of  a  deceased  person.  Tbe  deceased  stock- 
bold  ers  were  trustees,  and  not  debtors,  of  tbe 
bank's  creditors." 

Tbe  doctrine  of  this  case  fully  sustains  tbe 
contention  of  the  receiver.  If  tbe  administra- 
tor has  taken  possession  of  any  money  or  prop- 
erty that  did  not  belong  to  the  Intestate,  and 
did  belong  either  to  the  bank  or  its  creditors, 
be  should  deliver  such  money  or  property  to 
tbe  receiver,  who  represents  both  tbe  bank  and 
its  creditors.  But  do  trust  fund  in  money  and 
no  trust  property  ever  passed  into  tbe  hands  of 
intestate  from  any  source.  The  trust  is  purely 
constructive:  tbe  fund  is  purely  cbnstructive. 
It  may  have  no  existence  in  fact.  Tbe  stock- 
bolder  may  have  neither  property  nor  money, 
but  his  debt  to  tbe  corporation  for  unpaid  sub- 
scription for  stock  is  held  to  be  &  trust  fund. 
Tbe  corporation,  according  to  tbe  American 
doctrine,  may  not  release  the  debt  to  tbe  preju- 
dice of  its  creditors  without  payment  in  full. 
If  the  corporation  does  release  the  stockholder 
without  full  payment,  tbe  creditors  of  tbe  cor- 
poration may  resort  to  the  stockholder  for  pay- 
ment to  tbe  extent  of  tbe  stockholder's  liability 
for  unpaid  subscriptions.  To  this  extent  tbe 
cases  go,  and  some  seem  to  go  further;  but  I 
do  not  find  any  case  that  goes  to  the  extent  of 
charging  tbe  property  of  a  stockholder  with  a 
trust  or  lien  on  account  of  bis  unpaid  subscrip- 
tions for  stock. , 

The  doctrine  of  tbe  Nevada  case,  however, 
would  lead  to  that  result.  It  was  a  suit  in 
equity  by  a  judgment  creditor  of  an  insolvent 
corporation  to  subject  unpaid  subscriptions  for 
stock  to  the  payment  of  bis  debt.  Two  of  the 
defendants  were  representatives  of  deceased 
stockholders.  Of  tbe  conclusion  that  tbe  stat- 
ute requiring  claims  to  be  presented  to  tbe  ex- 
ecutors or  administrators  of  deceased  persons 
before  suit  did  not  apply  in  that  case,  one  com- 
mentator says:  "It  is  believed  that  this  con- 
clusion cannot  be  upheld  upon  principle.  Tbe 
rule  which  allows  a  trust  fund  to  be  followed 
from  band  to  band,  and  recovered,  is  believed 
to  apply  only  in  cases  where  the  fund  is  ear- 
marsed  or  separated  from  the  remainder  of  the 
estate  of  the  trustee  in  such  a  manner  that  it 
can  be  identified."  8  Thomp.  Corp.  §  8828. 
And  this  suggests  tbe  question  which  must 
arise  in  every  case  under  tbe  doctrine  of  tbe 
Nevada  court,  what  portion  of  tbe  property  of 
the  stockholder  constitutes  the  trust  fund, 
which  is  properly  no  part  of  bis  estate?  Does 
the  trust  attach  to  all  of  bis  property?  Does 
anyone  purchasin);  bis  property  with  knowl- 
edge of  bis  indebtedness  to  a  corporation  for 
unpaid  subscription  for  stock  take  tbe  property 
subject  to  the  trust?  No  court  has  answered 
these  questions  directly,  because  no  court  has 
niade  the  application  or  the  trust-fund  doctrine 
urged  on  behalf  of  the  receiver  in  tbe  case  at 
bar;  and,  on  tbe  other  hand,  it  must  be  said 
that  DO  court  has  ruled  directly  against  this  ap- 
plication of  the  doctrine.  It  seems  that  none 
of  the  courts  have  been  called  upon  to  rule  di- 
rectly upon  tbe  exact  question  presented  here. 
Tbe  application  of  the  trust-fund  doctrine 
claimed  here  is  evidently  a  new  application  of 
that  doctrine. 
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The  case  of  Peters  v.  Bain,  188  U.  8.  670,  8^ 
L.  ed.  896,  cited  by  counsel,  has,  however,  %. 
direct  bearing  upon  tbe  question  uoder  coosid- 
eratioD.  Bain  &  Bro.  were  directors  and 
stockholders  to  a  large  amount  in  tbe  Exchaoga 
National  Bank  of  Norfolk.  The  bank  was  in- 
solvent; Bain  <&  Bro.  were  insolvent.  Tbey 
made  an  assignment  of  all  of  their  property^ 
for  tbe  benefit  of  their  creditors.  Peters,  re- 
ceiver of  tbe  Exchange  National  Bank  of  Nor- 
folk, brought  the  action  by  bill  in  equity  to  aet- 
aside  tbe  assignment,  and  subject  the  assigned 

Eroperty  to  the   payment   of  debts  due  tha 
ank.    Tbe  liability  of  tbe  Bains  on  account 
of  their  stock  is  considered,  beginning  at  page 
691,  188  U.  8.,  and  page  704,  88  L.  ed.  (opinion 
of  Chief  Justice  Fuller).    Tbe  validity  of  tbe 
deed  of  assignment  and  tbe  trust  fund  doctrine 
are  disposed  of  in  tbe   following   language: 
**Counse1  contends  that  tbe  deed  was  in  con- 
travention of  §§  5151  and  5284  of  tbe  Revised 
Statutes  of  the  United  States,  which  provide 
that  the  shareholders  of  every  national  bank- 
ing association  shall  be  held  individuallv  re- 
sponsible for  its  debts  to  tbe  extent  of  tbe 
amount  of  their  stock,  and  additional  thereto^ 
and  that  tbe  controller  may  enforce  that  in- 
dividual liability.    It  is  insisted  that  tbe  capi- 
tal stock  is  a  trust  fund  of  which  tbe  directors 
are  tbe  trustees,  and  that  tbe  creditors  bave  a 
lien  upon  it  in  equity;  that  tbis  applies  to  tbe 
liability  upon  tbe  stock  of  a  national  bank; 
and  that  no  general  assignment  of  bia  property 
for  tbe  payment  of  bis  debts  can  lawfully  be 
made  by  a  shareholder,  certainly  not  when 
be  is  a  director.    Undoubtedly  unpaid  sub- 
scriptions to  stock  are  assets,  and  have  fre- 
quently been  treated  by  courts  of  equity  as  if 
impressed  with  a  trust  wb  modo,  in  the  sense 
that  neither  tbe  stockholders  nor  the  corpora- 
tion can  misappropriate  such  subscriptions  so 
far  as  creditors  are  concerned.     WoMbym  v. 
Green  {Richardson  v.  Green),  188  U.  8.  80, 
44, 83  L.  ed.  516, 522.    Creditors  have  the  same 
right  to  look  to  tbem  as  to  anything  else,  and 
the  same  right  to  insist  upon  their  pavment  as- 
upon  tbe  payment  of  any  other  debt  due  to  the 
corporation.    Tbe  shareholder  cannot  transfer 
bis  shares  when  tbe  corporation  is  failing,  or 
manipulate  a  release  therefrom,  for  the  pur- 
pose of  escaping  bis  liability.    And  the  prin- 
ciple is  tbe  same  where  the  shares  are  paid  up. 
but  tbe  shareholder  is  responsible  in  respect 
thereof  to  an  equal  additional  amount.    There 
was,  however,  no  attempt  here  to  avoid  this 
liability,  and  the  fact  of  its  existence  did  not 
operate  to  fetter  these  assignors  in  tbe  other- 
wise lawful  disposition  of  their  property  for 
the  benefit  of  their  creditors."    This  needs  no 
comment.    It  appears  to  leave  no  room  for  tbe 
application  of  tbe  trust  fund  doctrine  to  tbe 
extent  of  giving  to  tbe  receiver  or  to  the  cred- 
itors of  an  insolvent  corporation  preference  in 
payment  from  the  estate  of  an  insolvent  stock- 
holder as  against  tbe  general  creditors  of  such 
stockholder,  whether  he  be  living  or  dead. 
The  trust,  evidently,  can  have  no  greater  effect 
on  tbe  property  in  the  bands  of  an  adminis- 
trator than  in  the  bands  of  the  assignee. 

Of  tbe  three  questions  submitted,  tbe  first  is 
answered  "Yes'  to  the  extent  indicated  in  tbis- 
opinion.    Tbe  second  and  third  are  answered 
in  the  negative. 
Potter  and  Com*  JJ.,  concoc 
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A  mairlage  eontraeted  in  anothttr  state 
by  *  reatdent  of  Ore^^n  wbo  has  been 
diToreed  in  that  state  by  a  decree  from  wbicn 
there  to  yet  time  to  take  ao  appeal  la  ebBolutely 
▼old  under  1  Hiirs  Anno.  Laws,  I  606,  providioff 
that  a  divoroe  decree  sbaJl  terminate  the  mar- 
riage, **exoept  that  neither  party  shall  be  capable 
of  contract  loir  marriage  with  a  third  person** 
until  the  expiration  of  the  period  allowed  for  an 
appeal. 

(November  8, 1B87« 

APPEAL  by  plaintiff  from  a  judraciit  of 
the  Circuit  Court  for  MultDoman  County 
Id  favor  of  defendant  in  an  action  brought  to 
obtain  a  decree  to  declare  void  a  marriage 
^hich  had  been  contracted  in  alleged  contra- 
▼ention  to  th'e  provisions  of  the  statute.  Bs- 
wrmd. 

The  facta  are  stated  in  the  opinion. 

Mr.  8.  R.  Harrln^on,  for  appellant: 

A  decree  of  divorce  does  not  absolutely  ter- 
minate the  marriage  relation,  nor  entirely  free 
the  parties  from  its  obligation  and  liabilities 
until  the  expiration  of  the  time  allowed  in 
which  to  take  an  appeal  A  marriage  before 
the  expiration  of  six  months  from  the  rendi- 
tion of  the  decree  is  absolutely  void. 

Conn  T.  Conn,  2  Kan.  Aj>p.  410;  Wilhite  v. 
WUhiU,  41  Kan.  154;  Bs  Smith,  4  Wash.  700, 

17  L.  R.  A.  578;  1  Bishop,  Mar.  Div.  &  Sep. 
§  486;  2  Bishop,  Mar.  Dlv.  &  Sep.  g  1616; 
Kelson,  Divorce  &  Separation,  6g  186,  568, 
589ay  Thompson  v.  Thompoon,  114  Mass.  566; 
Cook  V.  Cook,  144  Mass.  168;  Pratt  v.  Pratt, 
157  Mass.  508.  21  L.  R.  A.  97. 

A  decree  of  divorce  fixes  the  status  of  the 
parties— their  "legal  position  in  regard  to  the 
rest  of  the  community" — and  that  status  can- 
not be  confined  to  the  state  in  which  the  de- 
cree is  rendered,  but  goes  with  the  parties  to 
any  state  or  country  to  which  they  may  tem- 
porarily or  permanently  remove. 

Nelson,  Divoroe  &  Separation,  §§  27  et  $m, 

Meun.  Charles  F.  Lord  and  Thad.  B. 
Potter»  for  the  State: 

The  decree  of  divorce  terminates  the  mar- 
limge  relation. 

Hill's  Code,  ^  508. 

The  disqualification  for  marriage  imposed 
by  §  608,  Hiirs  Code,  upon  the  parties  to  a 
suit  for  divorce,  has  no  extraterritorial  effect. 

Van  VoorhU  v.  Brintnall,  m  N.  Y.  18.  40 
Am.  Rep.  505;  Thorp  v.  Thorp,  90  N.  Y.  605, 
48  Am.  Rep.  180;  Com.  v.  Lane,  113  Mass.  458, 

18  Am.  Rep.  500;  We%t  Cambridge  v.  Isling- 
ton, 1  Pick.  506,  11  Am.  Dec.  281;  Putnam  v. 
Putnam,  8  Pick.  488;  Medxoay  v.  Needham,  16 
Maas.  157,  8  Am.  Dec.  181. 


Bean,  J.,  delivered  the  opinion  of  the  court: 
On  September  8,  1889,  the  plaintiff  was  di- 
vorced   by  the  circuit   court  of    Multnomah 
county,  from  her  husband,  and  in  twenty  two 
days  thereafter,  while  still  a  resident  of  and 
domiciled  in  this  state,  was  married  in  Vancou- 
ver, Washington,  to  the  present  defendant, 
who  was  at  the  time  also  a  resident  and  domi- 
ciled here.   The  plaintiff,  being  ad  vised  that  the 
latter  marriage  was  premature  and  unlawful, 
broueht  this  suit  to  declare  it  void;  which  be- 
ing decided  adversely  to  her,  she  brings  the- 
cause  here  by  appeal.    The  sole  question  pre- 
sented on  the  appeal  is  as  to  the  validity  of  the 
Vancouver  marriage,  and   its   determinatioa 
depends  upon  the  construction  of  g  603  of  our 
statute  (1  Hill's  Anno.   Laws),  and  its  effect 
upon  marriages  solemnized  in  a  neighboring 
state.    By  this  section  it  is  provided  that  **a 
decree  declaring  a  msrriage  void  or  dissolved 
at  the  suit  or  claim  of  either  party  shall  bave- 
the  effect  to  termioate  such  a  marriage  as  to- 
both  parties,  except  that  neither  party  shall  be 
capable  of  contracting  marriage  with  a  third 
person,  and  if  he  or  sl^e  does  so  contract,  shall 
be  liable  therefor  as  if  such  decree  had  not 
been  given,  until  the  suit  has  been  heard  and 
determined  on  appeal,  and  if   no  appeal  be 
taken,  the  expiration  of  the  period  allowed  by 
this  Code  to  take  such  appeal."    It  is  clear 
that  a  marriage  in  this  state  in  violation  of  thia 
section  would  be  null  and  void,  because,  by 
its  provisions,  the  parties  are  incapable  of  en- 
tering into  such  a  relation  within    the  time 
specified,  for  the  reason  that  the  decree  does  • 
not  to  that  extent  terminate  the  former  mar- 
riage.   The  statute  in  effect  declares  that  such 
marriage  shall,  for  that  purpose,  continue  dur- 
ing the  time  in  which  an  appeal  may  be  taken 
from  the  decree,  or,  in  case  of  an  appeal,  dur- 
ing the  pendency  thereof.    Until  the  expira- 
tion of  such  time,  the  status  of  the  parties,  so- 
far  as  the  right  to  remarry  is  concerned,  re- 
mains the  same  as  if  no  decree  had  been  ren- 
<iered.    For  all  other  purposes  the  decree  ia 
full  and  complete,  but,  on  grounds  of  public 
policy,  the  lesislature  has  provided  that  pend- 
ing an  appeal  from  such  decree,  if  one  be  taken, 
and,  if  not,  during  the  time  in  which  it  may  be 
taken,  the  parties  shall  be  incapable  of  contract- 
ing marriage  with  a  third  person,  and  under  thia 
provision  of  the  law,  neither  of  them  has  any 
more  right  to  do  so  than  if  the  decree  had  not 
been  given.    During  that  time  the  decree  ia 
suspended  or  inoperative  to  that  extent,  and 
both  parties,  without  regard  to  their  guilt,  are 
utterly  powerless  to  make  a  valid  contract  of 
marriage  with  a  third  person.    It  will  be  ob- 
served that  the  statute  declares  that  neither 
party  to  the  decree  shall  be  capable  of  contract- 
ing marriage  with  a  third  person  during  the 
time  such  decree  is  subject  to  review  by  an  ap- 
pellate tribunal,  and  not  merely  that  it  snail  not 
be  lawful  for  them  to  do  so.     It  goes  directly  ta 
their  ability  or  capacity  to  contract,  and  there 
is  a  distinction  made  in  the  books  between  the 


Nora— As  to  the  etfeot  of  a  rifrht  of  appeal  from 
divoroe  decree  on  the  riRht  to  remarry,  see  Re 
Smith  (Wash.)  17  L.  R.  A.  578.  and  note. 

As  to  the  effect  of  statutes  prohibiting  remar- 
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rtage  after  divorce,  see  HerDandez*8  Succession 
(Lh.)  24  L.  R.  a.  831.  and  nnU:  also  Ovitt  v.  Smith 
(Vt.)  85  L.  R.  A.  223,  and  Crawford  v.  State  (MissJ 
86ImR.A224. 
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marriage  of  divorced  parties  declared  by  law 
Incapable  of  rcmarryiDg  and  a  marriage  in 
violalioD  of  some  statutory  prohibition  penal 
in  its  nature.  In  the  one  case  the  marriage  is 
absolutely  void,  and  in  the  other  it  is  often  held 
to  be  valid,  although  the  party  may  be  pun- 
isLed  criminally  for  violating  the  prohibitory 
statute.  This  distinction  is  very  clearly  poioled 
i)ui  by  Judge  Clark  in  Conn  v.  Conn,2  Kan.  App. 
419.  'I'lie  obvious  purpose  and  object  of  the 
statute  18  to  enable  either  party  aggrieved  bv  a 
■decree  of  divorce  to  have  the  same  reviewed  in 
fiu  appellate  court,  and  to  that  end  it  is  pro- 
vided that  pending  such  right  neither  party 
«hall  be  capable  of  doing  an  act  which  would 
render  a  reversal  nugatory.*  A  construction 
of  the  statute  which  would  permit  a  marriage 
wiihin  the  time  limited  would  be,  not  only 
<'ontrary  to  its  plain  wording  and  evident  in- 
tent, but  would  produce,  in  case  of  a  reversal 
of  the  decree,  the  anomalous  result  of  one  per- 
son havine  two  legal  husbands  or  wives,  as  the 
case  may  be,  at  the  same  time,  and  polygamy 
be  thus  sanctioned  by  law.  It  was  to  prevent 
the  confusion  and  uncertainty  resulting  from 
such  a  condition  of  affairs  that  the  statute  was 
enacted,  and  it  must  be  given  force  and  effect. 
The  supreme  court  of  the  state  of  Kansas 
bad  occasion,  in  Wilhite  v.  WPhite,  41  Kan. 
154.  to  construe  this  statute:  and  it  was  there 
held  that  a  marriage  contracted  in  that  state 
wiihin  six  months  after  one  of  the  parties  had 
been  divorced  from  her  former  husband  by  a 
d(  crce  of  one  of  the  courts  of  the  state  was 
absolutely  null  and  void.  The  opinion  of  Mr. 
Justice  Johnston  in  that  case  contains  a  very 
Incid  and  satisfactory  discussion  of  this  ques- 
tion. The  same  construction  has  been  given 
to  a  similar  statute  in  the  stale  of  Washington 
by  the  supreme  court  of  that  state,  in  He  Smithy 
4  Wash.  703,  17  L.  R.  A.  573.  Indeed,  it  is 
not  seriously  contended  that  a  marriage  con- 
tracted in  this  state  within  the  prohibited  time 
would  be  valid;  but  the  contention  is  that,  as 
the  marriage  in  question  was  solemnized  in  the 
state  of  Washington,  the  plaintiff  was  freed 
from  the  restraint  imposed  upon  her  by  the  de- 
cree of  divorce.  The  general  rule  is  unques- 
tioned that  a  marria£;e  between  persons  svi 
juris,  valid  where  solemnized,  is  valid  every- 
where; but  this  plaintiff,  having  been  pre- 
viously married,  and  her  former  husband  be- 
ing alive,  could  not  contract  a  second  valid 
marriage  anywhere  unless  the  incapacity  aris- 
ine  from  her  previous  marriage  had  been  at 
the  time  effectively  and  completely  removed 
by  a  decree  of  divorce,  and  this  was  not  the 
case  at  ^he  time  of  the  solemnization  of  the 
marriage  between  plaintiff  and  defendant,  be- 
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cause  the  statute  under  which  the  decree 
obtained  provided  that  the  divorce  did  not 
completely  sever  the  tie  of  marriage,  so  as  to 
enable  either  to  l)ecome  a  party  to  a  new  ooe, 
until  the  lapse  of  a  specified  time  after  the  de- 
cree, and  her  marriage  was  contracted  in  viola- 
tion of  this  statute.  This  provision  of  tbe  lavr 
is  an  integral  part  of  the  decree,  by  which  aloce 
both  of  the  parties  to  a  divorce  proceeding  cao 
be  relieved  from  the  incapacity  to  marry,  aod 
the  marriage  by  a  person  divorced  in  this  state, 
and  domiciled  here,  in  violation  of  its  prnvi- 
sions,  is  a  mere  nullity  when  called  in  qtieaiioa 
in  the  courts  of  the  state,  although  such  mstr- 
riage  may  have  been  contracted  in  another 
state.     1  Nelson,  Divorce  &  Separation.  §  13->; 

1  Bishop,  Mar.  &  Div.  §  436:  Warier  t.  U'ar- 
ter,  L.  R.  15  Prob.  Div.  152;  Chir/tesler  v. 
Mure,  8  Swab.  &  T.  228.  The  rule  announced 
in  the  ca.«es  of  Com.  v.  Lane,  113  Mass.  458^ 
18  Am.  Rep.  609,  and  Van  VoorhU  v.  Brini- 
nall,  86  N.  Y.  18,  40  Am.  Rep.  505.  and  other 
cases  cited  of  similar  import,  is  relied  upon  br 
the  defense.  The  doctrine  of  these  cases  is 
that  a  statute  prohibitidg  a  marriage  of  th« 
guilty  party  in  a  divorce  proceeding,  during 
the  lifetime  of  the  other,  or  except  under  cer- 
tain conditions,  does  not  render  void  the  mar- 
riage of  such  person  out  of  tbe  jurisdiction  of 
the  state  in  which  the  decree  was  obtained. 
Upon  this  question  there  is  some  conflict  in  tbe 
authorities  {Pennegar  v.  State,  87  Teon.  244, 

2  L.  R.  A.  703;  5  Am.  &  Eng.  £nc.  Law. 
p.  841);  but  the  obvious  distinction  between  the 
question  presented  in  the  cases  referred  to  and 
in  the  case  at  bar  is  that  there  the  incapacity 
to  remarry  attached  only  to  the  guilty  party. 
The  decree  of  divorce  absolutely  terminated 
the  marriage  relation  between  the  parties  as  ef- 
fectually as  if  it  had  been  dissolved  by  death. 
The  innocent  party  was  perfectly  free  to  re- 
marry at  any  time,  and  the  restraint  upon  tbe 
other  was  imposed  as  a  punishment,  and  was 
therefore  penal  in  its  nature,  and,  as  such,  held 
inoperative  out  of  the  jurisdiction  where  it  was 
inflicted.  The  provision  of  our  statute  is  not 
imposed  as  a  punishment,  nor  is  it  penal  in  its 
character,  but  it  implies  to  the  innocent  as  well 
as  the  guilty.  It  goes  to  the  capacity  of  either 
party  to  remarry  wiihin  the  prescribed  time, 
and  therefore  the  cases  cited  and  tbe  doctrine 
contended  for  have  no  application  to  the  ques- 
tion in  hand. 

We  are  clear,  therefore,  that  tbe  plaintiff's 
marriage,  having  been  contracted  before  the 
expiration  of  the  time  allowed  by  law  in  which 
to  appeal  from  a  decree  of  divorce,  is  absolutely 
void,  and  tfie  decree  of  the  court  beloio  muU  b$ 
reversed;  and  it  is  so  ordered. 
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L  Public,  Official,  and  Statutory  MATTERt. 


Intervational  law, 
A  ▼ery'unuBual  question  of  International 
law  is  presented  in  a  Federal  case,  which 
denies  a  private  right  of  action  by  a  citizen  of 
the  Uniied  States  against  a  military  com- 
mander of  revolutionary  forces  in  Venezuela 
for  assault  and  false  imprisonment,  at  least 
fiince  the  United  States  has  recognized  the 
revolutionary  government.  (0.  0.  App.  2d  C.) 
405. 

Equality, 

A  statute  prohibiting  citizens  from  other 
counties  from  fishing  in  the  waters  of  two 
specified  counties  without  a  license,  but  not 
prohibiting  citizens  of  those  counties  from 
fishing  in  other  counties,  is  held  to  violate  the 
constitutional  provision  for  equal  protection  of 
the  laws.    (S.  C.)  561. 

A  statute  requiring  a  license  for  peddling  is 
held  to  make  an  arbitrary  distinction  consti- 
tuting partial  class  legislation  when  it  exempts 
farmers,  nurserymen,  mechanics,  manufac- 
turers, and  butclicrs  who  sell  their  own  manu- 
factures or  products.    (Minn.)  677. 

Taking  or  impairing  private  property. 
The  Ohio  act  adopting  the  Torrens  system 
of  land  registration  is  held  unconstitutional  as 
depriving  adverse  claimants  of  title  without 
due  process  of  law,  attempting  to  take  prop- 
erty  for  uses  not  public,  and  also  as  attempt- 
ing to  confer  Judicial  power  on  the  county  re- 
corder.   (Ohio)  619. 

A  statute  authorizing  administration  on  the 
estate  of  a  person  who  has  left  home  and  has 
not  been  heard  from  in  seven  years  is  held  to 
be  unconstitutional,  since  the  administration 
of  the  estate  of  a  living  person  deprives  him 
of  property  without  due  process  of  law.    (R. 

A  statute  limiting  the  liability  of  a  railroad 
company  for  fires  to  the  difference  between 
the  amount  of  loss  and  the  insurance  on  the 
property  is  held  not  to  deprive  the  insurer  of 
the  equal  protection  of  the  laws,  nor  to  impair 
tbe  obligation  of  their  pre  existing  contracts. 
(Me.)  152. 

Tbe  constitutionality  of  an  ordinance  fixing 
^ater  rates  is  discussed  at  much  length  in  a 
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case  holding  it  invalid  because  it  did  not  pro- 
duce just  compensation  to  the  owner  of  the 
water  plant.  In  this  case  it  gave  a  net  income 
of  about  8i  per  cenl.    (Cal.)  460. 

The  right  of  a  city  to  take. water  for  its  in- 
habitants' from  a  great  pond  belonging  to  the 
state  is  held  to  be  within  the  power  of  the 
legislature  to  grant  without  any  compensation 
to  those  who  want  tbe  power  for  mill  pur- 
poses.   (Me.)  188. 

Police  power;  as  to  nuisances, 

A  statute  requiring  all  railroad  and  trans- 
portation companies  to  turn  over  to  storage 
companies  or  public  warehousemen  all  prop- 
erty not  called  for  within  twenty  days  after 
notice  to  the  consignee  is  held  unconstitutional 
and  void  because  not  a  proper  exercise  of  the 
police  power.    (Minn.)  672. 

A  statute  authorizing  a  board  of  aldermen 
to  order  any  privy  vault  to  be  filled  up  and 
destroved  is  sustained  as  constitutional  al- 
though it  does  not  provide  for  any  notice  to 
the  owner  of  the  premises  before  making  and 
enforcing  the  order.    (R  L)  805. 

The  business  of  a  scavenger,  or  the  removal 
of  night  soil,  is  held  to  be  within  the  control 
of  a  city  having  power  to  make  all  ordinances 
for  tbe  protection  of  health.    (Minn .)  675. 

An  ordinance  making  it  unlawful  to  keep 
any  hog  within  the  corporate  limits  of  a  town 
is  held  to  be  not  subject  to  attack  for  unreason- 
ableness, where  the  statutes  give  power  to  de- 
fine nuisances  and  to  regulate  and  control  the 
keeping  of  animals.    (S.  C.)  826. 

The  attempt  of  a  municipal  corporation  by 
ordinance  to  declare  that  any  partially  de- 
stroyed building  which  is  permitted  to  remain 
in  that  condition  after  notice  to  remove,  re- 
pair, or  rebuild  it,  shall  constitute  a  nuisance, 
IS  held  to  be  void  on  the  ground  that  a  munici- 
pality cannot  declare  that  to  be  a  nuisance 
which  in  fact  is  not,  although  it  has  authority 
to  declare  what  shall  constitute  a  nuisance. 
(Ind.)  161. 

Jurisdiction. 
Jurisdiction  of  a  state  court  to  direct  as  to 
the  payment  of  wages  by  a  receiver  for  oper- 
ating a  railroad  within  the  state  is  held  not  to 
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be  prevented  by  tbe  fact  tbat  tbe  employees  in 
the  course  of  their  services  crossed  the  state 
boundary  and  incidentally  performed  some 
services  in  another  state,  where  tbe  receiver- 
ship was  first  created.    (Conn.)  804. 

Judgei, 
The  constitutional  power  of  the  governor  to 
appoint  Judges  of  an  inferior  courtTs  protected 
against  a  statute  which  attempts  to  deprive 
him  thereof  by  changing  the  name  of  the  court 
and  providing  for  the  election  of  the  judge. 
(N.  J.)  878. 

Offleen, 
The  eligibility  of  a  woman  to  be  a  county 
clerk  in  Missouri  is  sustained  under  a  constitu- 
tional provision  which  requires  an  officer  to 
be  a  "citizen  of  the  United  Statea"  and  a  resi- 
dent of  the  state  "one  year  next  preceding 
bis  election."  Tbe  use  oi  the  masculine  pro 
noun  in  that  provision  in  tbe  statutes  is  held 
not  to  exclude  women,  since  there  are  express 
constitutional  provisions  limiting  eligibility  to 
men  in  respect  to  some  other  offices,  and  the 
word  "male,"  which  formerly  was  found  In 
the  statutes  respecting  countj  clerks,  has  been 
dropped.    (Mo.)  208. 

* 

Ev acting  statutes. 
The  constitutional  provision  as  to  the  enact- 
ment of  bills  by  aye  and  nay  vote  and  after 
three  several  readings,  etc.,  are  held  manda- 
tory, and  the  Journals  of  both  houses  must 
affirmatively  show  compliance  with  the  con- 
stitutional provisions.    (Id.)  74. 


Tolls, 
Tolls  for  the  use  of  a  road  by  persons  rfdiog 
bicycles  are  held  not  to  be  authorized  by  a  stat- 
ute providing  for  tbe  payment  of  tolls  for  car- 
riages or  vehicles  drawn  by  animals,  also  for  a 
hor»-e  and  rider  or  led  horse.    (Mich.)  196u 

Voters, 

Ability  to  read  the  Constitution  of  tbe  state, 
which  is  required  of  a  voter  bv  the  Wyominf^ 
Constitution,  is  held  to  mean  the  Conatituiioa 
in  the  Enirlish  language,  and  not  in  a  tranala- 
tion.     (VVyo.)  778. 

SlreeU. 

The  caving  of  an  excavation  under  a  street, 
negligently  made  for  an  underground  railroad^ 
is  held  not  to  make  tbe  city  liable.    (Ya.)  834. 

A  charter  authorizing  a  street-railroad  com- 
pany to  use  any  power  which  tbe  mayor  and 
city  council  may  sanction,  or  which  any  other 
company  is  authorized  to  use,  is  held  to  ^ve 
the  right  to  use  the  trolley  system  without  the 
sanction  of  the  mayor  and  counsel,  when  other 
companies  have  been  authorized  by  statate  to 
use  it.     (Md.)500. 

The  liability  of  a  dty  to  an  action  for  delay 
in  providing  a  fund  by  assessment  to  pay  for  a 
street  improvement  is  denied, — at  least  so  long 
as  there  can  be  any  remedy  by  enforcing  tbe 
plan  of  assessments.    (Wash.)  259. 

Lighting  eity. 
The  right  of  a  municipality  to  own  an  elec- 
tric-light plant  to  furnish  lights  to  its  citizens 
as  well  as  for  public  uses  is  sustained  in  Michi- 
1  gan.    (Mich.)  157. 


n.  Contractual  akd  Commebcial  Relattonb. 


An  employee  who  has  learned  trade  secrets 
from  his  employer  under  an  agreement,  ex- 
press or  implied,  that  he  will  not  make  use  of 
them  for  bis  own  benefit,  or  communicate  them 
to  strangers,  is  held  subject  to  Injunction 
against  breakingsuch  agreement.    (Mich.) 200 

The  rule  tbat  one  person  cannot  be  compelled 
to  enter  into  business  relations  with  another  is 
applied  to  tbe  refusal  of  undertakers  to  furnish 
materials  or  render  services  at  a  funeral  for  a 
person  who  has  refused  or  failed  to  pay  for 
similar  services  in  tbe  past.    (Ev.)  505. 

The  illegality  of  a  transfer  of  stock  to  the 
president  of  a  company  for  use  in  corrupting 
public  officers  is  held  not  to  prevent  the  owner 
from  recovering  it  when  it  has  not  been  used 
for  tbe  illegal  purpose  but  has  been  converted 
by  tbe  president  to  bis  own  use,  since  tbe  right 
or  action  does  not  depend  upon  the  illegal  con- 
tract.   (Cal.)  176. 

Breach  of  contract. 
In  case  of  the  refusal  of  a  vendee  in  an  exec- 
utory contract  to  stand  by  his  agreement,  it  is 
held  that  tbe  other  party,  having  an  option  to 
deliver  between  two  subsequent  dates,  if  be 
wishes  to  have  the  damages  fixed  on  any  day 
before  tbe  last  day  for  performance,  must  give 
notice  of  such  intention,  although  bis  offer  to 
perform  is  waived  by  the  other  party's  repudia- 
tion of  the  agreement.  His  mere  executory 
contract  to  sell  the  same  property  to  another 
person  before  the  time  for  delivery  is  held  not 
to  constitute  a  breach  of  the  contract  on  his 
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part,  even  If  an  actual  sale  of  it  would  be.  (N. 
D.)  760 

Innkeepers, 

The  right  of  an  innholder  who  baa  no  license 
to  recover  for  board  and  lodging  at  his  inn  i^ 
denied  under  a  statute  which  prohibits  the 
keeping  of  an  inn  without  a  license.  (Me.) 
148. 

Lease. 

An  assignment  of  a  lease  with  covenant 
against  encumbrances,  except  tbe  agreements 
of  the  lessee,  is  held  not  to  import  a  personal 
liability  of  the  assignee  to  perform  them.  (Ul.) 
624. 

Negotiable  paper. 

Payments  Indorsed  on  the  back  of  a  note  be- 
fore Us  transfer  by  the  pavee  are  held  not  to 
destroy  its  negotiability.    (Pa.)  823. 

Tbe  addition  of  the  word  "trustee"  to  the 
name  of  an  indorser  on  a  note  is  held  not  to 
affect  his  liabilitv,  and  tbe  same  is  held  as  to 
tbe  addition  of  that  word  to  tbe  name  of  the 
payee.    (Tenn.)  837. 

A  statute  requiring  the  words  "peddler's 
note"  to  be  written  across  every  note  given  for 
an  article  sold  by  a  peddler  or  itinerant  person 
is  held  valid  as  applied  to  the  sale  of  a  patent 
right.     (Ky.)  503. 

The  drawer  of  a  draft  which  la  lost  la  the 
mails  during  transmission  from  the  payee  to  a 
correspondent  at  the  place  where  the  payee  ia 
located  is  held  to  be  discharged  by  the  failure 
to  present  the  draft  or  discover    its  loss  for 
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nearly  six  months,  although  the  payee  had 
means  of  knowledge  of  the  loss  in  a  report  from 
the  correspondent.  It  is  also  held  that  a  du- 
plicate draft  given  to  enable  the  payee  to  col- 
lect from  the  arawee  did  not  constitute  a  new 
contract  or  a  promise  to  pay,  or  a  waiver  of  a 
defense  on  the  original  contract.    (N.  D.)  848. 

Carriers. 

A  railroad  employee  working  on  a  bridge  is 
held  to  become  a  passenger  when  he  rides  home 
on  a  train  after  his  work  for  the  day  is  done. 
under  a  contract  giving  him  the  right  to  free 
transportation.    (Pa.)  876. 

The  ejection  from  a  train  of  a  woman  who 
has  paid  fare  for  herself ,  but  refuses  to  pay  for 
a  child  in  her  custody,  is  held  lawful  on  con- 
dition that  her  fare  is  returned  or  tendered  to 
her,  less  the  amount  of  fare  for  herself  and  the 
child  for  the  distance  already  traveled.  (Ohio) 
140. 

A  contract  by  an  express  company  with  a 
railroad  company,  exempting  the  latter  from 
all  liability  for  injuries  to  a  messenger  who 
authorizes  the  contract,  is  held  binding  on  him, 
since  the  railroad  in  this  matter  is  acting  as  a 
private  carrier.    (Ind.)  938. 

I>elivery  of  goods  to  a  consignee  without  his 
production  of  the  bill  of  lading  is  held  suflS- 
ctentto  relieve  the  carrier,  where  it  had  no  no- 
tice that  the  bill  had  been  forwarded  with  a 
draft  attached  lor  collection.    (Ark.)  858. 

An  exemption  of  ''accidents  to  boilers  and 
machinery"  in  a  bill  of  lading  is  held  insuffi- 
cient to  exempt  a  railroad  company  from  lia- 
bility for  injuries  caused  by  the  breaking  of 
the  axle  of  a  car,  as  this  is  not  "machinery" 
within  the  meaning  of  that  phrase.  (C.  C. 
App.  6th  C)  271. 

Imuranee. 

Certificates  in  mutual  aid  societies  are  held 
not  to  constitute  insurance  within  the  meaning 
of  a  question  in  an  application  blank  of  an  in- 
surance company  as  to  "existing  insurance." 
(C.  C.  App.  6lh  C.)  33. 

An  assignable  interest  of  a  person  to  whom 
an  endowment  certificate  in  a  benefit  society  is 
payable  on  the  death  of  the  assured  within  the 
endowment  period  does  not  exist  during  that 
period,  and  while  the  assured  is  living,  if  the 


latter  has  a  right  to  change  the  beneficiary. 
(Iowa)  128. 

Statements  by  an  applicant  for  insurance 
which  the  terms  of  the  policy  warrant  to  be 
strictly  true  and  agree  to  be  a  part  of  the  con- 
tract are  to  be  deemed  warranties,  and  uol 
mere  representations.    (R.  I.)  297. 

A  contract  by  which  a  railroad  employee  is 
given  his  election  to  take  benefits  from  a  relief 
fund  or  to  sue  his  employer  for  damages,  but 
making  an  acceptance  of  the  benefit  operate  to 
release  his  employer,  is  not  contrary  to  public 
policy.    (111.)  750. 

A  variety  of  important  questions  respecting 
the  settlement  of  an  insolvent  insurance  com- 
pany are  decided  in  a  Maryland  case.  Among 
them  is  the  decision  that  insurance  of  a  carrier 
against  liability  for  injury  to  passengers  is  not 
against  public  policy.     (Md.)  97. 

The  construction  of  the  provision  as  to  total 
disability  to  transact  any  and  every  kind  of 
business  pertaining  to  one's  occupation  is  made 
by  holding  that  trivial  acts  do  not  constitute 
transacting  of  business  if  one  is  unable  to 
transact  it  substantially  or  to  some  material  ex- 
tent.    (Minn.)  587. 

Another  case  holds  that  the  fact  that  one 
went  to  his  office  every  day,  where  he  carried 
on  the  business  of  loaning  money  on  personal 
security,  did  not  show  that  he  was  not  totally 
disabled,  if  he  did  no  work  or  business  at  the 
office  during  the  time  for  which  he  claimed  in- 
demnity.   (Mich.)  529. 

A  reinsurer  in  case  of  the  insolvency  of  a 
prior  insurer  is  held  liable  for  the  whole 
amount  of  loss  to  which  it  had  indemnified  the 
other  insurer,  and  not  merely  for  such  part 
thereof  as  the  insolvent  company  actually  paid. 
(N.  H.)  514. 

A  mortgage,  although  in  the  form  of  an  ab- 
solute deed,  is  held  not  to  constitute  any 
change  in  the  title,  interest,  or  possession  of 
the  property  of  the  insured  within  the  policy 
providing  that  it  shall  be  void  in  case  of  such 
change.    (Ohio)  562. 

Change  of  title  by  deed  from  mortgagor  to 
mortgagee  pending  an  application  for  insur- 
ance is  held  not  fatal  to  the  insurance  after  the 
policy  is  delivered,  ifthe  npplicaiion  stales  the 
existence  of  the  mortgage  and  the  pendency  of 
foreclosure  proceedings.    (Wash.)  397. 


III.   COSFORATIOKS  AND  ASSOCIATIONS. 


A  receiver  of  a  corporation  because  of  dis- 
sentions  between  the  two  persons  who  consti- 
tute its  officers  and  are  equal  owners  of  its  en- 
tire stock  is  denied,  especially  when  their 
dissentions  relate  cbiefiy  to  the  management  of 
another  corporation  some  of  the  shares  of 
which  are  owned  by  the  former.    (Iowa)  122. 

Bee  also  infra,  V. 

Duration;  reversion  of  property, 
A  conveyance  to  a  corporation  which  has  an 
existence  for  a  limited  period  is  held  not  to  be 
limited  to  the  life  of  the  corporation,  or  to  give 
the  grantor  a  resulting  trust  which  will  take 
effect  when  the  corporation  ceases  to  exist. 
(N.  C.)  240. 

Abuse  of  francftise. 
A  plumbers'  supply  association  organized 
under  a  provision  for  charitable,  educational, 
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and  social  companies,  which  assumes  to  notify 
its  members  of  the  failure  of  a  dealer  to  pay 
any  of  them,  and  to  prevent  them  from  giving 
any  credit  thereafter  to  the  delinquent,  is  held 
to  be  officiously  interfering  with  matters  out- 
side its  proper  business,  and  subject  to  attack 
by  sn  information  in  the  nature  of  a  quo  war- 
ranto.   (Mass.)  194. 

Nonvser  of  franchise. 

The  forfeiture  of  the  franchise,  and  also  of 
the  road,  of  a  street  railway  company  is  en- 
forced under  a  clause  of  the  ordinance  grant- 
ing the  franchise,  to  the  effect  that  it  should 
be  forfeited  for  failure  to  operate  the  road  for 
one  year.     (Minn.)  541. 

The  forfeiture  of  the  franchise  of  a  street- 
railway  company  granted  by  ordinance  is  held 
to  be  made  by  n  on  user  of  the  tracks  for  sev- 
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era!  yean,  although  the  city  may  have  atrreecl 
that  Donuser  shouia  not  constitute  a  forfeiture, 
and  the  ouster  of  the  company  from  the  fran- 
chise is  held  to  be  properly  made  in  quo  war- 
ranto proceedings  by  the  state  on  relation  of 
the  city.    (Mo.)  218. 

Lease  of  franchise. 
A  constitutional  provision  against  the  lease 
of  any  franchise  so  as  to  relieve  it  or  the  prop- 
erty held  under  it  from  the  liability  of  the 
lessor  or  lessee  is  construed  to  make  a  leased 
railroad  liable  to  the  enforcement  of  a  judg- 
ment against  the  lessee  for  Id  juries  to  an  em- 
ployee, but  not  to  make  the  lessor,  bv  a  fiction, 
the  employer  of  such  person.    (Cal.)  71. 

Lien  for  etockholdeT^s  liability. 
The  assets  of  an  insolvent  stockholder  in 
an  insolvent  national  bank  are  held  not  to 
be  subject  to  any  prefereotial  lien  for  the  pay- 
ment of  the  stockholder's  liability.  (Wyo.) 
800. 

Preference  to  employees. 
A  person  employed  by  a  mowiog  machine 
company  to  sell  machines,  as  well  as  to  set 
them  up  and  unpack  and  repack  them  when 
necessary,  is  held  to  be  an  employee,  within 
the  meaning  of  a  statute  giving  a  preference  to 
claims  of  employees,  operators,  and  laborers  of 
corporations.    (N.  Y.)  102. 

^oek. 

The  right  of  a  married  woman  to  hold  stock 
in  a  national  bank  of  another  state  is  held  to 
depend  on  the  law  of  her  domictl.    (Md.)  110. 

One  holding  stock  as  an  attorney  or  trustee 
of  an  infant  without  anything  to  show  that 
fact  on  the  books  of  the  corporation  is  held 
liable  as  a  stockholder.    Id. 

Increase  of  stock. 

The  increase  of  the  capital  stock  of  a  cor- 
poration by  an  amendment  of  its  by-laws  is 
held  valid,  where  the  Constitution  of  the  com- 
pany provides  that  the  amount  of  capital  may 
be  fixed  by  the  by  laws.  (G.  C.  App.  6th  C.) 
616. 

A  contract  between  proposed  shareholders  of 
a  corporation  which  has  not  yet  come  into  ex- 
istence, to  the  effect  that  they  will  not  transfer 
their  shares  without  giving  the  company  an 
option  to  purchase  them,  is  held  to  be  in- 
effectual in  favor  of  the  corporation,  and  not  to 
be  ratified  by  its  mere  issue  of  stock  to  such 
persons.     (R.  I.)  299. 

Bonus  stock. 
Corporate  stock  issued  as  a  bonus  to  third 
persons  to  induce  them  to  advance  money  to 
the  corporation  on  mortgage  security  is  held 
valid  as  against  existing  creditors  of  the  com- 
pany.   (Mich.)  490. 

Charities. 

An    incorporated  institution   for  the   blind 

largely  supported  by  state  appropriations  Is 

held  to  be  a  charitable  institution  so  far  as  it 

supports  indigent  pupils,  and  therefore  subject 


lo  that  extent  to  the  visitation  and  rules  of  the 
board  of  charities,  although  aa  to  payio^ 
pupils  it  may  be  only  an  educational  institu- 
tion.   (N.Y.)591. 

In  a  case  which  reviews  the  authorities  quite 
extensively,  it  is  held  that  a  bequest  to  an  in- 
corporated charitable  institution  in  excess  of 
the  amount  which  general  laws  permit  such 
corporations  to  take  is  merely  voidable,  and 
can  be  avoided  only  by  the  state  itaelf ,  and  not 
by  the  relatives  of  the  deceased.    (Me.)  838. 

Foreign  ecrporations. 

A  contract  of  an  unauthorized  foreign  cor- 
poration is  held  valid  in  a  Rhode  Island  case 
under  statutes  which  do  not  expressly  declare 
it  void.    (R  I.)  645. 

The  right  of  a  foreign  corporation  to  par- 
chase  or  solicit  wool  by  an  agent  ia  upheld  as  a 
transaction  in  interstate  commerce,  although 
the  corporation  had  not  complied  with  the  con- 
ditions imposed  by  a  statute  on  the  right  to  do 
business  in  the  state.    (Mont.)  867. 

The  court  refuses  to  interfere  with  the  in- 
ternal management  of  a  foreign  electric  light 
company  at  the  suit  of  a  resident  stockholder, 
although  the  tangible  property  of  the  company 
consisting  of  conduits  in  the  streets,  is  within 
thesUte.    (Pa)  688. 

Ijoan  assodaiion. 

Notice  of  withdrawals  given  before  the  ap- 
pointment of  a  receiver  of  a  loan  association 
are  held  to  give  no  priority  after  insolvency 
where  the  by  laws  provide  that  not  more  than 
80  per  cent  of  the  receipts  of  the  loan  fund 
should  be  applied  on  withdrawals.  (Iowa) 
188. 

Seceding  members — name  taken. 

The  members  who  withdrew  from  the 
Knights  of  Pvthias  and  formed  a  new  order 
because  the  old  order  would  not  permit  them 
to  have  the  ritual  in  the  German  language  are 
held  entitled  to  take  for  the  new  organization 
the  name  "Improved  Order,  Knights  of 
Pythias."    (Mich.)  658. 

Limited  partnership. 

For  the  purpose  of  an  action  against  a  Penn- 
sylvania limited  partnership  in  Massachusetts, 
it  is  held  that  it  is  to  be  regarded  as  an  asso- 
ciation or  partnership,  and  can  be  sued  in  its 
company  name.    (Mass.)  791. 

The  formation  of  a  limited  partnership  is 
held  not  to  make  the  members  liable  as  general 
partners  merely  for  technical  irregularities. 
(Mich.)  798. 

Payment  of  subscriptions  to  the  capital  stock 
of  a  limited  partnership  is  held  sutBciently 
made  by  promissory  note,  where  that  was  im- 
mediately turned  into  money.    (Mich.)  794. 

Rdigious  society. 
The  call  of  a  Presbyterian  society  to  a  pastor 
is  held,  under  the  rules  of  that  church,  to  be 
ineffective  until  formally  sanctioned  by  the 
presbytery,  and  the  refusal  thereof  to  be  fatal 
to  the  contract.    (Okhi.)  687. 


lY.   DOMRSnC  RBLATION& 


The  rule  that  the  welfare  of  the  child  is  the 
determining  consideration  in  awarding  its 
custody  is  applied  to  a  contest  between  a  guar- 
dian appointed  where  the  child  has  actually 
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resided  for  several  years  and  a  guardian  ap> 
pointed  in  another  state  on  the  father's  applica- 
tion at  his  technical  domicil.    (Conn.)  471. 
The  provision  in  a  statute  that  divorce  tsr- 
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(Fn>nciARiB8.  Torts; 
minates  marriage,  except  that  oeitber  party 
shall  be  capable  of  contractiDg:  marriage  with 
a  third  person  until  the  time  for  an  appeal^  has 
expired,  renders  a  marriage  within  that  time, 
though  contracted  in  another  state,  utterly 
void.     (Or.)  863. 

The  common -law  right  of  a  husband  to  a 
right  of  action  for  the  loss  of  consortium 
through  an  injury  to  his  wife  caused  by  negli- 
gence is  not  taken  away  by  the  Massachusetts 
statutes  givine  married  women  the  control  of 
their  time  and  actions.     (Mass.)  631. 

The  right  of  a  married  woman  abandoned 
by  her  husband, to  an  action  in  her  own  name 
w'ithoQt  joining  him  against  one  who  caused 
the  abandonment  is  sustained,  where  the  stat- 
utes give  her  the  right  to  contract  and  also  to 
set  up  as  a  counterclaim  when  sued  for  tort 
any  damages  .arising  out  of  the  same  transac- 
tion.    (N.  C.)  242. 
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I  A  diamond  shirt  stud  worn  by  a  husband  is 
held  to  be  a  family  expense  wiiliin  the  mean- 
ing of  a  statute  charging  such  expenses  upon 
the  property  of  both  husband  and  wife  or 
either  of  them.    (Iowa)  847. 

The  liability  of  a  wife  to  support  her  hus- 
band out  of  her  separate  estate  in  the  excep- 
tional case  provided  for  by  the  California  stat- 
ute is  held  to  be  enforceable  by  an  order  of 
court  in  an  equity  proceeding  because  of  the 
want  of  an  adequate  remedy  at  law.  (CaL) 
175. 

For  improvements  made  by  a  husband's 
earnings  on  his  wife's  land  it  is  held  that  she 
is  liable  to  his  creditors  up  to  the  amount  of 
the  enhancement  of  the  value  of  her  property 
thereby,  and  that  the  husband  cannot  be 
charged  with  any  rent  for  tlie  use  of  the  prem- 
ises by  the  family, — at  least  in  the  absence  of 
any  agreement  therefor.    (Me.)  190. 


V.  FmxrciAiwES. 


The  attempt  of  a  receiver  to  enforce  the  in- 
dividual liability  of  stockholders  for  debts  of 


the  corporation  is  denied  in  the  nbsence  of 
statute  authorizing  iu     (Minn.;  <kid. 
See  also  iupra.  III. 


VI.  Torts;  Neoltgencb;  Injuries. 


The  actual  use  of  force  is  held  not  to  be 
necessary  to  constitute  intimidation  by  strikers 
who  make  a  display  of  force!     (Pa.)  882. 

An  action  against  a  hospital  for  an  unau- 
thorized autopsy  on  the  body  of  a  child  is  held 
maintainable  by  the  father  who  placed  the 
child  there  for  treatment.    (Mass.)  413. 

yegliffence. 

For  damages  done  by  drifting  logs  which 
had  broken  from  a  raft  in  a  violent  storm 
without  fault  of  the  owner,  and  had  been  left 
fioHting  until  a  later  violent  storm  arose,  it  is 
held  that  tbe  owner  is  not  liable,  although  he 
has  not  definitely  abandoned  them,  if  he  is 
proceeding  to  recover  them  as  fast  as  he  can 
without  unreasonable  expense.     (La.)  134. 

A  bystander  injured  by  the  bolting  of  a 
vicious  horse  from  a  race  track  is  denied  a  right 
of  action  where  no  negligence  on  the  part  of 
the  fair  association  is  Ahown,  and  the  owner  of 
tbe  horse  is  not  shown  to  have  known  that  he 
was  vicious,  while  the  bystander  negligently 
remained  where  he  had  been  warned  against 
standing.    (N.  C.)  156. 

A  a  to  premUea, 

A  defective  railing  on  a  platform  of  a  ^rain 
elevator  is  held  not  to  make  the  owner  liable 
to  a  person  who  is  injured  by  its  fall  while  he 
is  leaning  against  it,  as  this  is  putting  it  to  a 
Hse  for  which  it  is  not  intended.     (Mich.)  665. 

A  landlord  is  held  not  to  be  liable  for  injury 
to  a  person  delivering  goods  to  a  tenant  by 
falline  into  an  elevator  well  which  was  dan- 
gerously defective  because  of  a  large  opening 
between  the  elevator  and  the  well,  where  the 
tenant  had  covenanted  to  repair  and  the  land- 
lord was  not  in  possession  or  control  of  the 
elevator.    (R.  I.)  716. 

Ad  excavation  on  railroad  premises,  so  near 
a  path  to  a  station  platform  as  to  be  dangerous, 
is  held  to  be  insufficient  to  make  the  railroad 
com  puny  liable  for  the  death  of  a  child  who 
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falls  into  it  while  playing   along  the   path. 
(Tex.)  573. 

Injured  possmgera. 

It  is  held  to  be  negligence,  as  a  matter  of  law, 
to  jump  from  an  electric  street  car  running  4 
or  5  miles  an  hour.     (Pa.)  786. 

A  passenger  on  a  railway  train  stopped  bv 
tanks  of  burning  oil  upon  the  track  is  not  al- 
lowed to  recover  against  the  carrier  for  in- 
juries caused  by  an  explosion  of  tbe  oil  when 
he  had  unnecessarilv  exposed  himself  by  going 
too  close  to  it.     (Wis.)  419. 

Injury  to  a  passenger  on  an  excursion  boat 
by  the  careless  discharge  of  a  loaded  gun  in 
the  hands  of  another  passenger  is  held  to  make 
the  carrier  liable  if  it  failed  to  exercise 
reasonable  care  after  there  was  reason  to  ex- 
pect or  anticipate  danger.    (Tenn.)  427. 

The  authority  of  a  brakemao  on  a  freight 
train  to  eject  a  passenger  so  as  to  make  the 
master  liable  for  bis  acts  in  so  doing  is  hold 
not  to  be  implied  from  rules  prohibiting:  such 
trains  to  carry  passengers,  and  requiring  the 
brakeman  to  know  the  rules,  where  it  is  also 
provided  that  such  brakeroen  are  subject  to 
the  orders  of  the  conductors.    (Mich.)  666. 

Others  injured  by  cars. 

The  negligence  of  a  boy  in  standing  so  near 
a  passing  train  as  to  be  drawn  under  ii  by  a 
current  of  air  is  held  to  be  a  question  for  the 
jury,  and  not  of  law  for  tbe  court.     (Mo.)  683 

(Jperating  a  dummy  line  of  cars  in  a  street 
at  slow  rate  with  occasional  stops  is  held  not 
to  be  negligence  so  as  to  create  a  liability  for 
iniury  to  a  child  which  gets  on  tbe  car  and 
falls  or  is  thrown  off,  although  precautions 
were  not  taken  to  keep  children  from  gettiug 
on.     (Ala.)  458. 

The  rule  that  persons  crossing  a  railroad 
must  look  and  listen  is  held  applicable  to  those 
operating  an  electric  street  car  at  a  crossing, 
but  the  failure  of  the  railroad  company  to  give 
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the  statutory  signals  is  held  to  preclude  an  ac- 
tion by  it  against  the  electric  company  for 
damages  resulting  from  a  collision.  (K.  J.) 
516. 

The  rule  that  one  must  stop,  look,  and  listen 
before  attempting  to  cross  a  railway  track  is 
held  applicable  to  an  electric  railway  in  a  street, 
by  the  supreme  court  of  Louisiana.    (La.)  708. 

Running  a  tank  car  along  an  electric  street 
railway  with  black  coats  hanging  and  waving 
from  it  so  as  to  frighten  horses  is  held  to  make 


the  street-railway  company  liable  on  less 
sonable  care  to  prevent  such  result  is  exercised, 
and  this  is  held  to  be  a  question  for  the  Jury. 
(N.  J.)  236. 

The  fact  that  a  statute  requiring  signals  at 
railroad  crossings  does  not  apply  to  farm 
crossings  is  held  not  to  exempt  the  railroad 
company  from  liability  to  give  signals,  when 
required  in  the  exercise  of  reasonable  care,  ai 
peculiarly  dangerous  farm  crossings,  when  a 
train  is  running  at  great  speed.    (MIdd.)  302. 


VIL  pROPBKTT  Rights;  Wills;  Liens. 


A  remarkable  case  as  to  the  effect  of  a  con- 
sent decree  in  partition  giving  one  party  a  life 
estate  only  with  remainder  at  her  death  to 
children  then  living  or  issue  of  such  as  may  be 
dead  holds  that  the  remainder  is  contingent, 
and  the  fee  during  such  contingency  is  not  in 
abeyaoce  but  continues  to  abide  m  the  life 
tenant,  and  upon  her  death  without  children  or 
their  issue  surviving  becomes  absolute  again, 
subject  to  disposal  by  her  will.    (Tenn.)  679.  . 

Erpectane^. 
A  written  instrument  to  transfer  a  share  of 
a  mere  expectancy  is  held  not  to  be  valid, 
where  there  was  no  consideration  or  any  con- 
troversy or  dispute  to  be  settled  thereby.  (Pa.) 
378. 

Coat. 
Adverse  possession  of  the  surface  of  land  is 
held  not  to  affect  the  title  to  underlying  coal. 
(Pa.)  826. 

Oil. 
A  life  tenant  who  is  also  a  tenant  in  common 
of  the  reversion  is  held  liable  to  account  for  oil 
which  he  extracts  from  the  land  under  a  sup- 
posed right  to  do  so,  believing  himself  to  be 
the  sole  owner.    (W.  Va.)  694. 

Fixtures. 
A  striking  case  of  the  removal  of  fixtures 
from  a  mortgaged  building  is  one  in  which 
what  is  called  the  standing  finish,  including 
window  and  door  sashes,  jambs  and  trimmings, 
wainscoting,  baseboards,  mantel  piece,  and 
doors  were  removed  in  default  of  payment,  in 
accordance  with  a  contract  between  the  con- 
tractor and  the  mortgagor  to  the  effect  that  the 
title  should  remain  in  the  contractor  until  pay- 
ment was  made.    (Wash.)  267. 

Easement  to  use  levator. 
The  right  to  use  an  elevator  to  convey  goods 
from  a  sidewalk  to  a  basement  or  vice  versa  is 
held  not  to  be  appurtenant  to  a  lease  of  the 
basement,  where  such  use  was  not  originally 
intended  to  accompany  the  use  of  the  basement, 
and  the  connection  between  them  was  through 
another  room  which  was  not  a  common  pas- 
sageway.   (Mass.)  149. 

Waters;  riparian  rights. 
Although  a  city  may  have  wrongfully  taken 
considerable  part  of  the  waters  of  a  stream  to 
the  damage  of  a  riparian  owner  he  cannot  re- 
quire the  sewage  into  which  the  waters  have 
gone  to  be  returned  to  the  stream  above  his 
mill,  but  the  disposal  thereof  must  be  left  to 
the  control  of  the  city.    (Conn.)  474. 

A  riparian  proprietor  upon  navigable  wnter 
is  held  not  to  be  entitled  to  any  compensation 
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for  cutting  off  his  access  to  the  water  li^  mu- 
nicipal improvement  of  the  water  front  for  the 
benefit  of  navigation,  as  his  riparian  rights  aie 
subordinate  to  naTigation.    (rl,  Y.)  606. 

A  diversion  of  water  from  a  stream  to  Don- 
riparian  lands  by  one  to  whom  the  liparian 
owner  has  assumed  to  grant  such  right  is  held 
unlawful  as  against  a  lower  riparian  proprie- 
tor.   (Cal.)  181. 

The  submergence  of  laiids  dedicated  for  a 
public  park  with  the  express  condition  that  no 
buildings  shall  be  erected  thereon  does  not  free 
it  from  the  restrictions  on  the  subsequent  rec- 
lamation of  the  lands.    (HI.)  849. 

The  right  to  go  in  boats  and  hunt  wild  fowl 
on  a  marsh  surrounding  an  island  in  a  river 
where  the  water  Is  10  or  12  inches  deep,  but 
where  the  land  is  at  other  times  dry  and  cov- 
ered  with  rushes,  is  denied  to  those  who  do  not 
get  the  consent  of  the  owner  of  the  land,  as 
such  water  is  not  navigable.    (Mich.)  205. 

Deed. 
An  attempt  by  the  grantor  to  prevent  the 
passing  of  title  by  a  deed  to  bis  natural  son 
which  he  had  delivered  to  a  deputy  clerk  with 
instructions  to  have  it  proved  bv  the  subscrit>- 
ing  witness  and  registered,  which  was  not  done 
at  the  time  because  of  the  clerk's  absence,  was 
held  ineffectual,  although  he  obtained  the  deed 
again  before  it  was  actually  proved,  and  de- 
stroyed it,  and  the  grantee  knew  nothing  of  the 
delivery  or  the  recall  of  the  deed.    (N.  C.)  288. 

Railroad  fence. 
Inclosed  lands  through  which  a  railroad 
right^  of  way  must  be  fenced  are  held  to  be 
those*  which  have  such  line  of  obstacle  of  any 
sort  between  them  and  other  land  as  to  set 
them  off  as  private  property,  although  the 
fence  is  not  at  all  times  maintained  as  a  law- 
ful fence  which  will  prevent  cattle  from  pass- 
ing through  at  any  point.    (Ya.)  570. 

Trust  for  charity. 

A  devise  in  trust  tor  a  local  branch  of  the 
Salvation  Army  is  held  invalid  for  want  of  an 
ascertained  beneficiary  unless  the  society  be- 
comes incorporated.    (Minn  )  669. 

A  bequest  in  trust  for  a  chapel  is  held  to  hare 
failed  altogether,  and  not  to  be,  under  the  etf 
prh  doctrine,  applicable  to  general  parish  pur- 
poses when  the  purpose  of  the  testatrix  fails 
because  the  people  have  become  too  few  hnd 
too  poor  to  support  the  chapel.    (Mass.)  629. 

Liens. 
The  fact  that  the  materials  in  a  building 
were  furnished  under  a  contract  made  outside 
the  state  is  held  insufficient  to  prevent  a  lien 
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therefor  under  a  statute  proyiding  for  a  lieo  Id 
favor  of  any  person  who  has  furnished  mate- 
riala  for  a  buildiog  in  the  state.  (N.  T.)  410. 
The  sale  of  a  narrow  strip  from  the  front  of 
property  for  the  sole  purpose  of  avoidlDg  a 
street  improvement  assessment  for  which  the 
city  has  made  a  contract,  but  before  the  lien 
of  the  assessment  attaches,  is  held  void  as 
against  such  assessment.    (Iowa)  480. 

Judgment;  priority. 

A  mortgage  for  an  antecedent  consideration 
filed  the  same  day  and  a  little  l)efore  the  entry 
of  a  judgment  is'hetd  to  have  no  priority,  but 
to  stand  on  a  fooling  of  equality  with  the  judg- 
ment.   (Wash.)  257. 

The  statutory  provision  that  a  judgment 
shall  be  a  lien  from  the  first  day  of  th^  term  is 


Dbcisions. 

) 


871 


held  to  give  it  priority  over  a  mortgage  made 
duriog  the  term  and  before  the  judgment 
(Neb.)  248 

WiU. 

Proof  of  a  lost  will  by  declarations  of  the 
testator  is  held  insufficient,  and  testimony  of  a 
witness  as  to  surh  contents,  if  based  entirely 
on  the  reading  of  the  will  to  him  by  the  testa- 
tor, amounts  only  to  evidence  of  such  declara- 
tions.   (Neb.)  488. 

A  will  executed  jointly  by  husband  and 
wife,  although  it  cannot  be  probated  as  their 
joint  will  while  one  of  them  is  living,  is  held 
entitled  to  probate  as  the  will  of  the  husband 
during  the  wife's  life,  subject  to  be  iigain  pro- 
bated as  her  will  upon  her  subsequent  death. 
(N.  C.)  289. 
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Comity, 
The  right  to  maintain  an  action  in  a  Federal 
court  between  citizens  of  different  states  for 
negligence  occurring  in  Mexico  is  sustained 
against  objections  growing  out  of  the  dissimi- 
larity between  the  laws  of  Mexico  and  of  the 
state  in  which  the  action  is  brought.  (C.  C. 
App.  5th  C.)  887. 

Tranntory  action. 
An  action  by  a  mortgagor  for  wrongful  sale 
of  the  premises  by  the  mortgagee  under  a 
power  in  the  mortgage  when  there  had  been  no 
default  is  held  to  be  transitory,  and  to  entitle 
him  to  full  damages  if  he  elects  to  affirm  the 
sale,  even  if  the  sale  is  void  and  he  might  re- 
deem the  premises.      (Mass.)  145. 

Action  for  mistake  in  tdegram. 
A  banker  cashing  a  draft  on  the  faith  of  a 
telegram  is  held  to  have  no  right  of  action 
against  the  telegraph  company  for  a  mistake 
in  the  amount  where  the  message  was  not  sent 
to  hiip  and  the  banker  owed  him  no  duty. 
<C.  C.  App.  8(h  C.)  684. 

Process. 

Service  on  the  insurance  commissioner  of 
process  against  a  foreign  insurance  company 
U  held  to  ^ve  no  jurisdiction  where  be  has  not 
been  appointed  bv  the  company  as  required  by 
statute,  although  it  was  doing  business  in 
the  state,  if  these  facts  appear  on  plaintiff's 
own  showing  and  the  company  has  not  ap- 
peared to  contest  the  jurisdiction,  and  is  not 
shown  to  have  received  any  notice,  either  ac- 
tual or  constructive.     (K.  I.)  546. 

Service  on  a  nonresident  joint  stock  associa- 
tion engaged  in  the  business  of  a  common  car- 
rier is  held  to  be  properly  made  upon  a  local 
agent  where  it  appears  that  there  is  no  officer 
or  superior  agent  in  the  state.    (Minn.)       225 

An  attorney  while  going  to  his  own  county 
from  the  supreme  court  is  held  exempt  from 
service  of  process.    (Mich.)  668. 

Ivjunction. 
An  injunction  against  the  diversion  of  water 
from  a  mill  dam  is  allowed  notwiihstanding  the 
fact  that  the  injury  from  the  diversion  would 
be  trivial  compared  with  that  which  may  be 
Buffered  by  those  who  are  restrained  from 
making  it.    (Mich.)  855. 

Mandatory  injunction, 
A  mandatory  injunction  to  compel  the  spe- 
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cific  performance  of  a  railroad  lease  by  requir- 
ing the  operation  of  the  road  by  the  lessee  is 
granted  against  the  contention  that  the  lease 
was  too  indefinite  to  be  enforced,  and  that  it 
was  a  continuing  contract  requiring  the  exer- 
cise of  skill  and  supervision.    (Ky.)  809. 

Mandamus. 
Mandamus  to  compel  a  township  trustee  to 
meet  with  others  who  have  met  and  because 
tbey  could  not  get  a  quorum  have  adjourned 
from  day  to  day  can  be  granted  when  the  law 
rec|uires  the  trustees  to  meet  at  that  time  to  ap- 
pomt  a  county  superintendent.    (Ind.)  839. 

Payment  into  court. 

Taking  from  the  court  money  paid  in  as  full 
payment  is  held  to  amount  to  a  discharge  of 
the  obligation,  although  the  plaintiff  takes  it 
protesting  that  more  is  due,  if  the  defendant 
does  not  waive  the  condition  on  which  he  paid 
it  into  court,  and  no  rule  of  court  is  made  mod- 
ifying the  conditions.    (Tenn.)  549. 

Mortgagees  liability  in  receivership, 

A  novel  question  in  the  law  of  receiverships 
is  that  of  the  liability  of  a  railroad  mortgagee 
who  obtains  the  appointment  of  a  receiver  on 
foreclosure  for  the  wages  of  the  receiver's  em- 
ployees when  the  tiust  fund  is  insufficient  to 
pay  them.  The  court  holds  that  there  is  no 
such  liability  unless  it  is  imposed  by  the  court 
as  a  condition  of  appointing  or  continuing  the 
receiver.     (Or.)  424. 

Property  subject  to  creditors, 
A  perpetual  scholarship  in  a  college,  granted 
in  consideration  of  a  donation  thereto  and  en- 
titling the  donor  to  keep  one  pupil  in  the  col- 
lege free  of  charge,  is  held 'not  to  be  such  prop- 
erty as  can  be  taken  by  his  creditors.  (Tenn.) 
758. 

Time, 
Including  Sunday  preceding  a  term  of  court 
which  begins  on  Monday  in  the  computation 
of  the  twenty  days  for  which  an  action  must 
be  filed  in  order  to  be  triable  at  the  term  is 
held  correct,— especially  where  this  is  in  ac- 
cordance with  the  long  practice  of  the  court, 
since  nothing  is  to  be  done  on  that  day.  (Ga.) 
749. 

Damage*, 
The  right  to  recover  damages  for  fright  or 
nervous  shock  is  denied  in  an  action  for  neg- 
ligence, even  if  physical  injuries  result  there- 
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from.  If  tbese  resalt  solely  from  the  mental  dit- 
turbance.    (Mass.)  612. 

The  owner  of  land  left  in  a  cut  desac  by  va- 
cating another  portion  of  the  street  on  which 
it  abuts  is  held  to  be  within  a  statute  giving 
damages  for  injuries  to  land  caused  by  vacat- 
ing a  street.    (Pa.)  275. 

Premmption. 
A  presumption  of  negligence  from  the  es- 
cape of  electricity  from  a  street  railwav,  caus- 
ing shock  to  a  horse  in  the  street,  is  held  to  be 
a  proper  application  of  the  maxim  Be$  ijma 
loquitur,    (N.  J.)  687. 


Opinions  of  witneaaa. 
On  a  question  of  sanity  or  insanity,  nooex- 
perts  are  held  competent  to  testify,  where  they 
show  sufficient  reasons  for  the  foundation  of 
their  opinions.    (Gki.)  721. 

Unanimova  deeiaion. 
A  unanimous  decision  to  appeal,  from  which 
leave  is  necessary,  is  held  to  be  made  wheo  one 
of  the  judges  is  absent,  but  the  remaining  four, 
who  cousiitute  a  quorum,  all  agree.  (N.  T.) 
616. 
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Juriadielion, 
A  statute  attempting  to  give  police  courts 
jurisdiction  of  offenses  where  the  floe  does  not 
exceed  $200  and  the  term  of  inprisonment  does 
not  exceed  one  year  is  held  unconstitutional 
because  it  denies  the  right  to  a  jury  except  on 
appeal,  and  also  the  right  to  an  information  be- 
fore prosecution.    (N.  H.)  228. 

Fraudulent  banking. 
A  banker  who  fails'to  repudiate  the  act  of  his 
son  in  receiving  a  deposit  after  the  insolvency 
of  the  bank  is  known,  and  who  does  not  re- 
turn the  money  but  makes  an  assignment,  in- 
cluding that  money  among  the  assets,  within 
four  days,  is  held  guilty  of  receiving  the  de- 
posit in  violation  of  statute.    (Iowa)  486. 

Betting. 

Putting  up  a  sum  of  money  as  a  forfeit  on 
an  agreement  to  put  up  within  a  certain  time 
a  larger  sum  equal  to  that  which  the  other 
pariy  has  put  up  is  held  not  to  constitute  a  bet. 
(Tex.)  719. 

Sending  mone^  to  another  state  to  be  wagered 
on  a  horse  race  m  a  third  state  is  held  punish- 
able by  the  state  from  which  it  is  sent,  al- 
though such  wagers  were  lawful  in  the  state 
where  the  wager  was  made.    (Ya.)  640. 

Inaane  eontict 
The  right  of  a  convict  to  have  a  jury  trial  on 
an  issue  of  insanity  which  is  alleged  to  have 
supervened  after  conviction  is  denied,  and  is 
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held  not  to  be  necessary  to  due  process  of  Imw. 
(Ga.)  577. 

Contempt. 

Newspaper  articles  charging  a  judge,  who 
is  a  candidate  for  reelection,  with  cormptioii 
and  partiality  in  actions  already  ended,  are 
held  to  be  beyond  the  power  of  the  judge  to 
punish  as  a  criminal  contempt,  and  an  affida- 
vit alleging  their  truth,  filed  in  response  to  an 
order  to  show  cause,  does  not  constitute  a  con- 
tempt if  the  original  publication  did  noL 
(Wis.)  654. 

Pardon. 

The  forfeiture  of  a  bail  bond  is  held  to  be 
unaffected  by  a  subsequent  pardon.  (Ky.) 
808. 

Extradition. 

The  waiver  of  requisition  papers  by  a  fagi- 
tive,  and  his  submission  to  arrest  upon  a  war- 
rant, are  held  to  be  a  voluntary  return  into  the 
jurisdiction  which  authorizes  his  prosecution 
for  any  other  crime  than  that  named  In  the 
warrant.    (Kan.)  756. 

The  right  of  the  governor  to  revoke  his  war- 
rant for  the  surrender  of  a  fugitive  from  jus- 
tice at  any  time  before  his  removal  from  the 
state  is  sustained,  and  the  power  of  the  court 
to  inquire  into  the  cause  of  such  revocation  is 
denied.    (Minn.)  224. 
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▲bAtemeat.   See  Nitisancbs. 

Accident  insoranee.   See  Insubangx. 

Animals  $  munlofpal  remilatioo  as  to  duI- 
sance  of 

Benefit  soeleties*   See  iNsniiAirca. 

Bill  of  lading.    See  Carriers. 

Bills  and  notes;    payments  indoned  on 
note  as  affecrinpr  oeROtf ability 

B€>nus  stock.   See  Corporations. 

Boundaries;  chanffe  of,  by  sudden  sub- 
mergence of  land 

Building^;  as  nuisances,  see  Nuisascss. 

Cajrriers;  ejection  of  custodian  for  Donpay- 
ment  of  child^s  fare 
KeRligenee  in  getting  on  or  olT  a  moving 
street  can— Carrier  must  have  been  negli- 
gent; passenger  takes  the  risk;  how  far 
negliaenee  a  question  of  law;  how  far  act 
is  due  care  as  matter  of  law:  question  for 
Jury:  negligence  dependent  upon  circum- 
stances: particular  classes  of  cases;  to 
avoid  danger;  negligence  after  knowing 
peril;  summary 
To  whom  may  delivery  be  made  under  bill 
of  lading:— Goods  deliverable  to  order; 
must  deliver  to  holder  of  bill  of 
lading:  necessity  of  production  of  bill 
of  lading;  shipper^s  rights;  duplicate  bills; 
shipping  receipts:  Indorsemcut  required; 
wrongful  holder;  effect  of  order  to  notify 
certain  persons;  rights  of  true  owner:  de- 
,  livery  on  carrler*s  copy;  incidents  of  de- 
livery: exceptions  in  bill  of  lading:  in- 
structions for  collections;  conflicting 
claims:  acts  of  third  persons;  consignment 
to  consignor's  agent 

Clerks;  ri^ht  of  women  to  be 

Commissioner;  of  sewers,  right  of  woman 
to  be 

Conflict  of  laws.   See  Liehs. 

Corporations;  bonus  stock  of :— (L)  Gen- 
eral  principle  involved;  (II.)  constitu- 
tional and  statutory  provisions:  (III.) 
effect  of  recitals  and  nominal  payment; 
(IT.)  stock  as  bonus  to  purchasers  of 
bonds;  (V.)  mere  acceptance  of  shares; 
surrender;  cancelation;  (YIJ  rights  of 
creditors;  (YII.)  bona  fide  purchasers 
Power  to  Increase  capital  stock  of:-(f.)  In 
general;  (II.)  power  of  directors;  (IIL) 
constitutional  and  statutory  provisions 

Criminal  law ;  insanity  after  the  commis- 
sion of  a  criminal  act:— (I.)  Effect:  gener- 
ally: (ID  question,  when  and  how  raised; 
(III.)  test  of  Insanity  which  will  prevent 
trial:  (lY.)  determination  as  tosubmiraion 
of  Issue:  (a)  doubts  as  to  sanity;  (2>)  evl- 
denoe  to  establish  doubt;  (c)  discretion  of 
tbe-ooort  as  to:  (V.)  disposition  of  the  is- 
sue: (a)  how  tried;  generally;  (h)  procedure 
on  trial:  (Vl.)  effect  of  the  determination: 
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(YTL)  insanity  after  verdict;  (Yin.)  in- 
sanity after  Judgment;  (IX.)  appeals:  (X.) 
effect  of  recovery 

uiimals;  municipal  regulation  as  to 
nuisance  of 

Deputy;  right  of  woman  to  be 

Disease;  municipal  regulation  of,  as  nui- 
sance 

Drains;  municipal  regulation  of,  as  nui- 
sances 

Electrieity;  as  a  nuisance  under  municipal 
control 

Electric  railways.   SeeCAnsRBS. 

Eyidenoe;  to  establish  lost  or  destroyed 
wills:— (I.)  Presumption  as  to  revocation 
of  missing  will:  (a)  generally;  (b>  burden 
of  proof;  (e)  rebutting  presumption;  (d) 
declarations;  (e)  where  there  is  more 
than  one  will:  (II.)  proof  of  execu- 
tion: la)  generally;  (b)  declarations;  (e) 
witness;  (III.)  evidence  of  the  contents: 
(a)  sufficiency:  (I)  in  general:  (2)  wills  torn 
-  in  pieces;  (8i  proof  by  copy;  (4)  number  of 
witnesses;  (5)  proving  part  of  the  contents; 
(t>)  declarations;  (c)  loss  after  protwting  or 
filing  for  record 
Nonexpert  opinions  as  to  sanity  or  Insan- 
ity:—(I.)  The  general  rule  as  to  admis- 
sibility: (a)  when  admissible;  (b)  grounds 
of  admissibility:  (ID  exceptions:  (a) 
states  adopting  different  rules:  (b)  privi- 
lege of  witness;  (in.)  what  constitutes 
opinion  evidenoe;  (lY.)  who  may  give; 
(Y.)  acquaintance  necessary:  (a)  gen- 
eral rules;  (b)  application  in  particular 
cases:  (1)  in  criminal  proceedings;  (2)  in 
civil  actions;  ( YI.)  facts  and  reasons  as  a 
basis  for  an  opinion:  (a)  general  rules  as  to 
statement  of;  (b)  effect  of  failure  to  slate; 
(c)  what  facts  may  be  stated;  (d)  what 
facts  warrant  an  opinion:  (YII.)  scope: 
(a)  confinement  to  conclusions  from  facts 
stated;  (5)  comparisons  and  conclusions 
from  observation;  (e)  conclusions  of  law 
and  fact:  (d)  as  to  particular  statements: 
(1)  in  criminal  proceedings;  (2)  in  dvil 
cases;  (YII I.)  time  to  which  opinion  re- 
lates: (IX.)  cross-examination,  rebuttal, 
and  impeachment;  (X.)  weight:  (a)  gener- 
ally; (b)  as  affected  by  character,  capacity, 
and  opportunity:  (c)  as  affected  by  the 
facts  and  reasons  stated;  (d)  as  compared 
with  expert  and  other  evidenoe;  (s)  a 
question  for  the  Jury 

Experts.    SeeEvmENCB. 

Explosives;  municipal  regulation  of,  as  a 
nuisance 

Fertilisers;  municipal  regulation  of  manu- 
facture of,  as  nuisance 

Filth;  municipal  regulation  of  nuisance  of 

Fish  oommissioner;  right  of  woman  to  be 
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Food;  municipal  reflrulatioa  as  to  aulaance 

affectitiff  885 

Forester;  rlgbt  of  woman  to  be  211 

Grand  Jury;  riirbt  of  woman  to  serve  on      214 
He^th;  right  of  woman  to  be  member  of 
board  of  211 

Municipal  regulation  of   nuisances  relat- 
ing to  811 
Ho|pk    See  Animai& 

Hospital;  right  of  woman  to  be  officer  of      211 
Xneompetent  persons.      See  Criminal 

Law:  Bytdence. 
Inlknts;  negligence  In  getting  on  or  off  mov- 
ing street  car  789 
Insurance;  is  a  benefit  association  an  in- 
surance comiiany?— (I.)  Where  the  ques- 
tion is  as  to  **  other  insurance;  **(II-) 
where  the  construction  of  the  certifi- 
cate is  in  question;  (in.)  where  com- 
pliance with  state  insurance  law  Is  re- 
quired before  doing  business;  (TV.)  where 
the  question  is  in  regard  to  Jurisdiction; 
(V.)  under  statutes  exempting  benevo- 
lent societies;  (VL)  where  the  question  is 
not  discussed;  (VII.)  some  definitions; 
(VIIL)  summary  83 
Mortgage  as  affecting  change  of  title  or  In- 
terest In  insured  property:— Insurable  in- 
terests; alienation;  assignment;  title  or 
ownership:  change  of  Interest;  sale, 
alienation,  conveyance,  transfer,  or 
change  of  title;  sale  or  otherwise;  aliena- 
tion in  whole  or  in  part;  alteration  in 
ownership  or  termination  of  interest; 
specific  provision  against  encumbrance; 
other  conditions;  mutual  companies:  ab- 
solute conveyance  682 
Distribution  of  assets  of  insolvent  insur- 
ance company:— (L)  Who  is  to  distribute: 

(a)  as  between  different  territorial  Juris- 
dictions: (b)  as  between  courts  and  of- 
ficers ;  (IT.)  valuation  and  adjustment  of 
claims:  (a)  date  when  claims  become  fixed; 

(b)  finding  value  of  immature  policies;  (c) 
general  rules;  id)  presentation  of  claims; 
(III.)  priorities:  (a)  in  general;  (b)  among 
policy  holders;  (c)  set- off;  (d)  claims  en- 
titled to  preference;  (lY.)  special  funds: 
(a)  in  general;  (b)  reinsurance;  (c)  stock- 
holder^ liability:  (Y.)  contract  rights; 
(YD  surplus  assets  97 

What  constitutes  total  disability  of  in- 
sured:—d.;  Ability  to  do  some  small  act; 
(II.)  inability  to  do  anything;  (III.)  ability 
to  attend  to  part  of  the  business:  (lYj 
ability  to  do  work  in  other  occupation; 
(Y.)  disability  of  particular  members:  (a) 
eyes;  (b)  bands;  (c)  feet;  (YD  lunacy; 
(YID  sickness;  (YIID  old  age;  (IX.) 
death;  (X.)  *'im mediately"  construed; 
(XI.)  *'per  week"  construed;  (XII.)  other 
matters;  (XIII.)  summary  639 

Jndg^es;  right  of  women  to  be  209 

Judgement;  priority  of  Judgment  over  con- 
veyance made  after  beginning  of  term:— 
(I.)  English  rule;  (IT.)  American  comments 
on  English  rule;  (III.)  states  in  which  the 
Judgment  relates  back;  (lY.)  general 
American  rule:  (Y.)  Judgment  with  stay 
of  execution;  (YI.)  special  cases  243 

Justice  of  the  peace;  right  of  woman  to 
be  209 

88  L.  R.  A. 


Iiaandries ;  manioipal  power  over,  as  aat- 
sance  fBl 

liOiplslatiare;  right  of  women  to  legtelative 
oflSoe  210 

Ziiens;  mechanic's  lien  under  contract  made 
or  performed  in  another  state:— Imma- 
terial when  oontract  is  made;  where  title 
passes  in  other  state  410 

ZiiYerj'  stables;  municipal  regulatioa  of. 
as  nuisance 

Master  in  ehancerj';  right  of  woman  to 
be  ai 

Municipal    corporations.     See     Nui- 

SAN0E8. 

If efl^ligence*   See  Cabbzsbs. 

Notary;  right  of  woman  to  be  214 

If  oisances;  municipal  power  over  nulaaDoes 
affecting  safety,  health,  and  personal 
comfort:— (I.)  Nuisances  relating  to  pub- 
lic safety:  (a)  in  general;  (b)  electricity, 
steam,  and  explosives;  (IL)  nuisancee  re- 
lating to  health:  (a)  in  general;  (5)  removal 
of  filth,  etc.;  (c)  water-closets  and  privies; 
(d)  drains  and  drainage;  (e)  persons  and 
things  infected  with  disease:  if)  with  re- 
spect to  offensive  and  unwholesome 
smells;  (g)  water  and  watercoursea;  (h) 
burial  of  the  dead;  (i)  dead  animals;  (J)  the 
keeping  of  animals:  (k)  articles  of  food  aoi 
Municipal  power  over  buildings  and  other 
structures  as  nuisances:— (D  Extent  of 
power  over  buildings  as  such;  (IL)  limit 
of  powen  (a)  in  general:  (b)  to  destroy: 
(III.)  over  the  use  of  buildings;  (lY.) 
wooden  and  frame  buildings  lA 

Municipal  power  over  nuisances  relating 
to  trade  or  business:— (I.)  In  general;  (ID 
slaughter-houses;  (ITT.)  laundries;  (lY.) 
fertliizers:  (Y.)  livery  stables:  (YD  brick 
and  lime  kilns:  (YID  stockyards;  (YIID 
tallow,  fat.  hides,  etc.;  (IX.)  dairies;  iX.) 
pawnbrokers.  Junk,  and  second-hand 
clothes  dealers;  (XD  miscellaneous 
trades 

Odors.    See  Shslia. 

Officers;  right  of  woman  to  hold  office:— 
(D  Distinction  between  the  right  to  hold 
elective  olBce  and  right  to  hold  appointive 
office;  (ID  right  to  hold  Judicial  office:  (o) 
office  of  Judge;  (b)  office  of  Justice  of  the 
peace;  (e)  office  of  arbitrator;  dlL)  right 
to  hold  legislative  office;  (lY.)  right  to 
bold  administrative  office:  (a)  when  func- 
tions exercisable  by  deputy;  generally: 
(b)  when  functions  exercisable  in  person: 
(1)  sheriff;  (2)  overseer  of  the  poor;  (8)  sex- 
ton of  the  parish;  (4)  commissioner  of 
sewers,  fish  commissioner,  forester,  etc; 
(6)  director  of  the  workhouse,  matron. 
medical  superintendent  of  the  hospital, 
member  of  the  board  of  health,  etc;  (6) 
superintendent  .  of  public  instruction, 
school  director,  inspector,  etc.;  (7)  pension 
agent,  postmaster,  etc;  (8)  clerk  of  the 
county  court;  (9)  master  in  chancery;  (1<D 
grand  Juror;  (ID  notary  public:  (Y.)  con- 
clusion 

Pensions;  right  of  woman  to  be  pension 
agent  218 

Pi^pi.    See  AKiMAifl. 

Poor;  woman  as  overseer  of  211 

Postoffice;  right  of  woman  to  be  postmaster  218 
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k;  muDldpal  regulations  of 

Beligloiui  societies;  llabiUtj  for  salary 
of  pastor:— Taxes,  subscriptions,  etc; 
blodloflr  oontraot  for  services:  Interfer- 
ence with  performance:  abuse  of  contract; 
absence  of  Incorporation;  dissolution  of 
pastoral  relation:  ng>bt  to  oompensation; 
individual  liability:  sale  of  property;  ac- 
cord and  satiflfaotlon 

Scliools;  riffht  of  woman  to  be  superintend- 
ent or  other  oflScer  of 

SeVoflTt  on  settlement  of  claiina  of  Insolvent 
Insurance  company 

Sezton;  right  of  woman  to  be 

Slieriif^  riffht  of  woman  to  be 

SUkia^hter^hoiiBee;  municipal  power  over, 
as  nuiaancee 

Smells;  municipal  regulation  as  to  nuisance 
of 

SteiLiii;  municipal  regulation  of  aa  a  nul> 
aance 
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087 

212 

106 
211 
211 

646 
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See  Carriebs. 
Time;  rule  of,  aa  to  priority  of  Judgment        218 
Trial;  question  for  Jury  as  to  negligence  in 

getting  on  or  off  street  car  in  motion         788 
Watel^elos•ts;  munidpal  regulations  of      816 
Waters;  municipal  regulation  of  nuisance 
affecting  824 

Effect  of  sudden  submergence  upon  title 
to  land;  change  of  boundary  819 

Wills;  probate  of  Joint  or  mutual  will:— <!.) 
Two  wills  in  one  instrument;  (IL)  right  to 
revoke;  (IIL)  Joint  wills  to  operate  on 
survivor's  death 
Lost  or  destroyed,  evidence  to  establish 
Women.   See  also  OrircBHs. 

Negligence  in  attempting  to  get  on  or  off 
moving  street  car  788 

Workhouse;  right  of  woman  to  be  dteeotor 
of  m 
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ABANDONMENT.    See  also  Loob;  Rail- 

BOADB,  2. 

NOTBS  AND  BrIBFS. 

AbaodoDment;  of  property,  to  avoid  liabil- 
ity. 186 

ABATEMENT.    Bee    Nuisancks,  Notes 
AMD  Brikfb. 

ACCIDENT. 

Loss  occasioned  by  accident  and  un- 
controllable eveots  does  not.  under  La.  Rev. 
Civ.  Code,  art.  2754,  render  a  person  liable  if 
be  is  without  fault.  New  Orleam  dt  N.  E,  R. 
Co.  ▼.  Me  Even  (La.)  134 


Notes  and  Briefs. 
Accident;  wbat  is. 


186 


ACCIDENT    INSURANCE.      See    In- 

BURAKCE,  Notes  and  Briefs. 

ACCORD  AND  SATISFACTION. 

An  acceptance  of  benefits  from  a  relief 
fond  to  wbicb  a  railroad  company  has  largely 
contributed,  by  an  employee  who  knows  that 
this,  under  his  contract,  will  have  the  effect  to 
release  the  railroad  company  from  liability  for 
the  injuries  he  has  received,  constitutes  an  ac- 
cord and  satisfaction.  Eckman  v.  Chicago,  B. 
d  Q,  B.  Ob.  (111.)  750 

ACCOUNTING. 

1.  All  costs  of  production,  includin;^  costs 
of  boring  productive  wells,  mav  be  allowed  as 
a  set-off  against  rents  and  profits  for  which  a 
life  tenant,  who  is  also  a  tenant  in  common  of 
tbe  land,  may  be  compelled  to  account  when  he 
has  taken  petroleum  from  the  land.  William- 
ton  V.  JoMi  (W.  Va.)  604 

2.  An  accounting  on  the  basis  of  rents  and 
profits,  and  not  for  annual  rental,  must  be 
made  bv  a  tenant  for  life  or  a  tenant  in  com- 
mon who  is  in  sole  possession,  claiming  exclu- 
sive ownership,  if  he  takes  petroleum  oil  and 
converts  it  to  his  exclusive  use.  Id, 

ACTION  OR  SUIT.    See  also  Courts,  6. 

1.  A  trustee  for  the  bondholders  of  a  rail- 
road company  has  a  right  to  maintain  an  ac- 
tion for  the  enforcement  of  a  contract  leasing 
the  road  for  the  benefit  of  the  bondholders. 
Schmidt  v.  LouiniUe  dt  N.  B.  Co.  (Ey.)      809 
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2.  Owners  of  vested  estates  in  reversion 
and  remainder,  whether  by  legal  or  equitable 
title,  are  indispensable  parties  to  a  chancery  suit 
to  sell  the  fee.     WiUiamion  v.  Jotut  (W.  Va.) 

694 

8.  The  acts  of  a  commander  of  revolution- 
ary forces  in  charge  of  a  captured  city  of  an- 
other country,  causing  injury  by  assault  and 
false  imprisonment  to  a  citizen  of  the  United 
States,  do  not  render  him  liable  in  a  civil 
action  in  the  (Jnited  States,— at  least  after  the 
levolutionary  government  has  been  established 
and  recognized  by  the  United  States  govern- 
ment, even  if  the  acts  complained  of  were  per- 
formed before  the  revolution  became  success- 
faL  Underhill  v.  Eemanda  (0.  C.  App.  2(1 
C.)  405 

4.  An  action  for  the  wrongful  execution 
of  the  power  of  sale  contained  in  a  mortgage 
docs  not  arise  from  any  injury  to  real  property, 
but  is  transitory.    Bogert  v.   Barnes  (Mass.) 

145 

Notes  and  Briefs. 

Actions;  change  of  right  pending.  885 

Transitory.  892 

Against  military  officer  of  foreign  govern- 
ment. 405 

ACT  OF  GOD.    SeeAcaDENT. 

ADVERSE  POSSESSION. 

Adverse  possession  of  the  surface  of 
land  for  sufficient  time  to  give  title  to  the  sur- 
face, by  one  who  has  actual  notice  that  the 
legal  owner  purchased  and  is  using  a  large 
tract  of  land,  including  that  of  which  he  holds 
adverse  possession,  for  the  purpose  of  mining 
tbe  underlying  coal,  does  not  give  title  by  ad- 
verse possession  to  the  coal  under  the  surface. 
Delaware  db  E.  Canal  Co.  v.  Hughee  (Pa.)    8)^6 

AFFIDAVIT.    See  Contempt,  2. ' 

ANIMALS.    See  also   Muhicifal  Corpo- 
ration b,  5. 

Notes  aiydBrief& 

Animals;  municipal  regulation   as  to  nui- 
sance of.  882 

APPEAL  AND  ERROR. 

1.  An  appeal  may  be  taken  from  an  order 
directing  a  receiver  to  restore  a  schedule  of 

877 


878 
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waf^es  to  employees,  although  it  Is  io  the 
nature  of  a  mere  adminlstintive  direction, 
which  ordinnrily  lies  within  the  discretion  of 
the  court,  if  the  question  of  the  power  of  the 
court  to  appropriate  the  funds  in  hishnndsfor 
the  purposes  covered  by  the  order  is  distinctly 
raised  and  decided.  Guarantee  TruH  d  8.  D. 
Co,  ▼.  Philadelphia,  R.dN.  K  R.  Co.  (Conn.) 

804 

3.  A  question  of  re$  Judicata  cannot  be 
raised  on  appeal  when  it  is  not  presented  by 
the  record.  Contdidated  Coal  Co.  ▼.  Peers 
(111. )  624 

2f.  A  statement  in  appellant's  brief,  that 
the  court  held  a  mortgage  prior  to  a  judgment, 
sufficiently  points  out  the  alleged  error  where 
that  is  the  only  question  presented.  Goetzinger 
▼.  RoHnfeld  ( W ash. )  -^57 

4.  An  exception  to  a  question  will  not  be 
considered  when  the  answer  is  not  given. 
Kimball  v.  Carter  (Va.)  670 

5.  An  exception  to  a  question,  which  sub- 
jects the  court  to  unnecessary  labor  and 
danger  of  mistake  by  being  required  to  search 
through  a  record  to  ascertain  the  facts  that 
ouf!ht  to  be  embodied  in  the  exception  itself 
will  not  be  considered.  Id. 

6.  Exclusion  of  negroes  from  jury  duty 
upon  the  trial  of  a  negro  is  not  ground  for 
reversal  if  the  exclusion  was  not  designed. 
Johnson  V.  State  {J^.  J.  Err.  &  App.)  873 

7.  The  admission  of  a  leading  question 
cannot  be  reviewed  on  appeal.  Trenton  Pass. 
R  Co.  V.  Cooper  (N.  J.  Err.  &  App.)         637 

8.  The  court  cannot  eliminate  an  invalid 
provision  for  a  recognizance,  from  a  statute 
providing  therefor  as  a  condition  of  appeal 
from  a  conviction,  in  order  to  susiain  the  stat- 
ute as  authorizing  an  appeal  without  a  recog- 
nizance.    JStatev.  Gerry  {N.H.)  228 

9.  The  expression  of  an  erroneous  opinion 
will  not  require  the  reversal  of  a  decision  which 
makes  a  proper  disposition  of  the  case.  Under- 
hill  V.  Hernandez  (C.  C.  App.  2d  C.)  405 

10.  A  material  finding  in  favor  of  plaintiff 
cannot  be  stricken  from  the  record  and  a  judg- 
ment rendered  for  defendant,  where  there  is 
any  evidence  to  support  it.  Conroy  v.  Chieafjo, 
St.  P.  M,  <fc  0.  R.  Co.  (Wis.)  419 

11.  A  party  cannot  complain  of  a  directed 
verdict  on  confiicting  evidence  after  he  has 
moved  for  a  direction  of  the  verdict  in  his 
favor,  if  he  has  not  specidcally  requested  a 
submission  of  any  questions  to  the  jury,  but 
this  rule  will  not  apply  if  the  verdict  is  unsup- 
ported by  evidence.    Stanford  v.  Magill  (N.  D. ) 

760 

APPURTENANCE.    See  Eabembkts,  2. 
ARMY.    See  Action  or  Suit,  8. 

ARREST. 

An  arrest  under  a  warrant  which  was 
not  supported  either  by  oath  oralfirmation  is  in 
violation  of  8.  C.  Const,  art.  1,  §  16.  State  v. 
Biggins  (S.  C.)  561 

ASSESSMENT.    See    Public    Improve- 

MEMTB. 
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ASSIGNMENT*      See     Lahdlobd    asd 
Tenant. 

ASSOCIATIONS.  See  CoifFUi.soRT  8krv- 
ICE,  1;  Conflict  of  Lawb^  1;  Corpora- 

T  ONB,  4. 

ATTACHMENT.    See  Mortgage,  8. 

ATTORNEYS.    See  also  WErT^AKD  Pro- 
cess, 1,  2. 

Notes  and  Briefb. 

Attorneys;  privilege  of,  from  arrest.        968 

ATTORNEYS*  FEES.    See   Costs  and 
FEsa 

AUTOPSY.    See  Corpse. 

BAIL  AND  RECOGNIZANCE. 

The  pardon  of  an  accused  whose  bsil 
bond  has  been  forfeited  for  a  departure  from 
court  contrary  to  the  conditions  of  the  bond 
does  not  affect  the  forfeiture.  DaU  ▼.  Com. 
(Ky.)  808 

BANKS.    See   also   Bit.L8  and  Notes,  9; 
Conflict  op  Laws,  2;  Indictment,  1. 

1.  The  assets  of  an  insolvent  stockholder 
in  an  insolvent  national  bank,  whether  living 
or  dead,  are  not,  as  against  his  other  creditors, 
subject  to  a  preferential  lien  by  virtue  of  the 
trust-fund  doctrine  applicable  to  (he  assets  of 
insolvent  corporations,  for  the  payment  of  his 
liability,  under  U.  S.  Rev.  Stat  §  5152.  fur 
the  debts  of  the  bank  for  an  amount  equal  to 
the  par  value  of  his  stock.    Re  Beard's  Est^ts 

(Wyo.)  aao 

2.  A  banker  who  fails  to  repudiate  the  act 
of  his  son  in  receiving  a  deposit  contrary  to  his 
instructions,  an  hour  or  two  before  the  bank 
finally  closed  and  when  its  insolvency  was 
known,  and  who  fails  to  return  the  money, 
but  within  four  days  after  its  receipt  includes 
it  in  a  general  assignment  for  the  benefit  of 
creditors,  is  guilty  of  accepting  and  receiving 
the  deposit  knowing  himself  to  be  insolvent, 
in  violation  of  the  Iowa  statute.  State  v. 
Elfart  (Iowa)  485 

BASEMENT.    See  Easemeitts,  2. 

BENEVOLENT  SOCIETIES.    See  also 
Contracts,  6. 

1.  The  Supreme  Lodge,  Knights  of 
Pythias,  which  becomes  incorporated  after  the 
words  "Knights  of  Pythias"  have  been  used 
by  the  order  as  an  existing  voluntary  society, 
cannot  claim  anv  greater  right  to  that  name 
than  the  order  of  which  it  is  the  head.  <Sti- 
preme  Lodge,  K,  of  P.  v.  Improved  Order,  K,  of 
P.  (Mich.)  658 

2.  The  name  "Improved  Order,  Knights 
of  Pythias,"  can  be  lawfully  taken  as  the  name 
of  a  new  order  formed  by  members  who  with- 
draw from  the  Knights  of  Pythias  chiefly  be- 
cause  the  old  order  refuses  to  permit  them  to 
have  the  ritual  printed  in  the  German  Ian- 
ruage.  Id. 


BbTTIIIG— BOUHDABIBS. 


870 


K0TB8  AXD  B11IBF& 

Bee  ftlio  Inburakcb. 

Beoevolent  societies;  lodges  of;   trlbuoals 
and  by-laws  of.  658 

BETTING. 

The  Texas  statute  against  betting  on  the 
result  of  an  election  is  not  Tiolated  where  one 
party  olTers  to  bet  a  specified  amount  on  the 
result  of  an  election,  and  puts  up  such  amount, 
while  the  other  party  puts  up  a  smaller 
amount,  which  is  to  be  forfeited  uponliis  fail- 
ure within  a  specific  time  to  put  up  the  bal- 
ance, and  a  forfeiture  is  declared  for  failure  to 
put  up  the  balance.  Rich  t.  ^tate  (Tex.  Cam. 
App.)  719 

K0TK8  ▲ND  Briefb. 

Betting;  on  election.  710 

BIGTCLES. 

Tolls  for  the  use  of  a  rood  by  persons 
riding  bicjcles  cannot  be  chari;ed  under  How. 
8Ut  (Mich.)  $  8582.  allowing  a  charge  of  2 
cents  per  mile  for  "any  yehicle  or  carriage 
drawn  by  two  animals''^  and  1  cent  per  mile 
for  eyery  yehicle  or  carnage  "drawn  by  one 
animal,"  as  well  as  for  "eyery  horse  and  rider 
or  led  horse."  Murfin  y.  Detroit  dt  E.  Plank 
Boad  Co.  (Mich.  198 


Notes  and  BRTEFa 
Bicycles;icharge  of  tolls  on. 
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BILL    OF    LADING.     See     Cahrikrs, 
Notes  and  Bbikps. 

BILLS  AND  NOTES.    See  also  Checks. 

1.  Payments  indorsed  on  the  back  of  a 
note  before  its  transfer  by  the  payee  do  not 
destroy  its  negotiability.  Farmer^  Bank  y. 
Shippep  (Pa.)  823 

2.  A  note  is  not  subjected  to  equities  in 
the  hands  of  a  holder  for  yalue  by  the  fact 
that  it  is  payable  to  a  person,  'Mrustee,"  if  in- 
quiry would  have  disclosed  the  fact  that  the 
vord  was  merely  descriptive,  and  that  the  note 
was  made  to  him  for  the  purpose  of  enabling 
him  to  turn  it  over  in  consummation  of  a  sub- 
scription to  the  stock  of  a  syndicate,  which 
vas  accomplished  by  his  indorsement  and 
transfer.  Tradesment  Nat,  Bank  y.  Looney 
(Tenn.)  837 

8.  The  liability  of  the  indorser  of  a  note  is 
not  affected  by  the  addition  of  the  word  "trus- 
tee" to  his  name.  Id, 

4.  The  drawer  of  a  draft  which  is  lost  in 
course  of  transmission  through  the  mails  from 
the  payee  to  his  correspondent  in  anoiher  city 
^bere  the  drawee  is  located  is  relieved  from 
liability,  where  the  payee  fails  to  present  the 
draft  or  to  discover  the  loss  for  nearly  six 
moDtbs.  although  the  fact  of  the  loss  appeared 
by  report  from  tbe  correspondent  showing  that 
the  draft  had  never  been  received.  Bank  of 
(^Uby  V.  Farmvcorth  (N.  D.)  843 

5.  A  duplicate  draft  given  by  the  drawer 
of  one  which  has  been  lost  does  not.  as  a  mut- 
ter of  law.  import  a  promise  to  pay  the  draft  or 
^aive  a  defense  to  liability  thereon,  where  It 
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was  done  to  accommodate  the  payee  and  en- 
able him  to  collect  the  money  from  the  drawee. 

Id. 

6«  A  drawer's  promise  to  pay  a  draft,  or 
his  recognition  of  liability  thereon,  with  full 
knowledge  of  the  facts  releasing  him  from  lia- 
bility, is  a  waiver  of  his  right  to  insist  that  he 
has  been  released  by  failure  to  take  the  neces- 
sary steps  to  charge  him.  Id, 

7.  Notice  to  the  indorsee  that  an  indorser 
has  no  interest  in  the  transaction  will  not  re- 
lieve the  indorser  from  liability  on  the  note. 
Tradfmen*9  Nat,  Bank  y.  Looney  (Tenn.)    887 

8.  The  liability  of  the  maker  of  a  U'^te  to 
an  indorsee  is  not  affected  by  a  compromise  of 
a  suit  by  the  indorsee  against  the  indorser  by 
which  the  latter  is  permitted  to  substitute  secu- 
rities in  lieu  of  his  liability  as  iudorser,  under 
the  express  agreement  that  the  liability  of  the 
maker  shall  not  be  affected,  and  that  when  any 
money  is  collected  from  the  maker  it  shall  be 
applied  to  release  the  securities  so  deposited. 

Id. 

9.  A  purchase  for  value  in  due  course  of 
trade,  of  a  note,  is  made  by  a  bank  wbich  dis- 
counts it  and  applies  the  proceeds  to  the  pay- 
ment of  a  prior  note  due  bv  the  indorser  and 
an  oyerdraft  in  a  bank  in  wLich  the  indorser  is 
interested.  Id. 

10.  Enforcement  of  a  note  given  as  a  sub- 
scription to  the  stock  of  a  syndicate  organized 
to  purchase  the  property  of  a  corporation,  and 
which  is  used  to  pay  for  such  property,  cannot 
be  defeated  for  fraudulent  overvaluation  of 
the  property  purchased,  if  the  parties  making 
the  representation  were  representatives  of  the 
syndicate,  and  not  of  the  veudor  corporation. 

Id. 

1 1.  The  rights  of  the  owner  of  a  patent  un- 
der laws  of  the  United  States  are  not  infringed 
by  a  state  statute  applicable  to  tbe  sale  of  pat- 
ent rigbts  requiring  the  words  "peddler's  note" 
to  be  written  across  tbe  face  of  all  notes  exe- 
cuted for  articles  sold  by  a  peddler  or  itinerant 
person.     Onion  Nat.  Bank  v.  Brovon  (Ey.)  508 

Notes  and  Briefs. 

Failure  to  present  draft  848 

Rights  of  bona  fide  holder;  addition  of  word 
'^trustee."  837 

Payments  indorsed  on  note  as  affecting  ni^o- 
tiability.  828 

BLIND.    See  Chabitieb,  8. 

BOARDS.    See  Couivties. 

BONDHOLDERS.    See  Action  or  8uit» 
1. 

BONUS.    See  Corporations,  18, 13. 

BONUS    STOCK.      See   Corporations, 
Noras  and  Briefs. 

BOUNDARIES.    See  also  Waters,  7. 

1.  The  title  to  lands  described  in  a  deed  as 
bounded  by  a  navigable  river  where  the  tide 
ebbs  and  flows  ends  at  high-water  mark.  Sage 
v.  New  York  (N.  Y.)  608 


880 
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2.  Meadows,  pastures,  and  marshes  below 
higb-water  mark  did  not  pass  as  appurtenant 
to  the  grant  by  Governor  Nichols  October  11, 
1667,  to  the  village  of  New  Harlem,  of  lands 
bounded  on  one  side  by  the  Harlem  river,  to- 
gether with  all  the  soils, creeks,  quarries,  woods, 
meadows,  pastures,  marshes,  v^  aters,  and  other 
profits,  commodities,  emoluments,  and  here- 
ditaments belonging  to  the  lands  "within  the 
said  bounds  and  limits  set  forth."  Sagev.  New 
York  (N.  Y.)  806 

NoTBB  AND  Briefs. 
Boundaries;  by  river.  806 

Change  of,  by  sudden  submergence  of  land. 

860 

BUILDINO  AND  LOAN  ASSOCIA- 
TIONS. 

Notice  of  withdrawal  before  the  ap- 
pointment of  a  receiver  of  a  building  and  sav- 
ings association  does  not  give  priority  to  a 
shareholder  of  an  insolvent  association  under 
bylaws  providing  for  the  payment  of  with- 
drawals "according  to  the  priority  of  notice," 
but  also  providing  that  no  more  shall  be  paid 
in  any  month  than  80  per  cent  of  the  cash 
receipts  of  the  loan  fund  during  that  month, 
as  these  by-laws  contemplate  a  going  concern. 
Babbitt  V.  Wilcoxen  (Iowa)  183 

Notes  and  Briefs. 

Building  and  loan  associations;  rights  as  to 
withdrawal.  184 

BUILDINOS.  Bee  also  Municipal  Cor- 
porations, 4;  Dedication;  Injunction, 
1. 

1.  A  restriction  against  the  erection  of 
buildings  upon  land  dedicated  as  a  park  is  not 
removed  by  the  change  of  the  use  of  the  build- 
ings abutting  thereon  from  residence  to  busi- 
ness purposes.     Chicago  v.  Ward  (111.)         849 

2.  The  submergence  of  lands  dedicated  as 
a  public  park  with  the  express  condition  that 
no  buildings shflll  be  erected  thereon,  as  there- 
suit  of  heavy  storms,  and  the  subsequent  rec- 
lamation by  the  city  of  such  land,  does  not 
destroy  the  restrictions.  Id. 

Notes  and  Briefs. 

Buildings;  as  nuisances,  see  Nuisances. 

BY-LAWS.    See  Corporations,  8,  9. 

CARRIERS.  See  also  Master  and  Serv- 
ant, 1;  Trial,  13. 

Of  passeDgers. 

1.  A  railroad  employee  engaged  in  work- 
ing uxx>n  a  bridge  is  a  passenger  while  riding 
on  a  railroad  tram  to  his  home  after  his  dHj's 
work  is  done,  where  his  contract  entitles  him 
to  free  transportation  and  he  is  not  under  any 
obligation  to  ride,  or  engaged  in  any  service 
for  the  company  while  so  riding.  McI^uUy 
V.  Pennsylvania  R,  Co,  (Pa.)  876 

2.  The  relation  of  carrier  and  passenger 
exists  between  a  railroad  company  and  a  pas- 
senger on  a  train  which  is  temporarily  stopped 
by  a  burning  tank  of  oil  on  the  track,  during 
which  time  passengers  on  the  train  are  taken 
to  a  place  some  distance  from  the  tank,  while 
88Ii.  R.  A. 


waiting  for  a  train  to  receive  them  on  the  other 
side  of  the  obstruction.  Conrc^  v.  Chicago, 
St.  P.  M.  dt  0.  R.  Co.  (Wis.)  419 

3.  A  person  taking  passage  on  a  railroad 
with  a  child  in  his  charge  of  sufficieDt  age  to 
require  payment  of  fare  becomes  liable  for  the 
payment  of  the  child's  fare,  and  upon  refosal 
to  pay  the  same  both  may  be  ejected  from  the 
train  at  the  next  station.  Lake  i^ore  db  M.  S. 
R,  Co.  V.  Orndarff  (Ohio)  140 

4.  In  electing  a  person  who  has  paid  fare 
or  presented  a  ticket,  taken  up,  for  failure  to 
pay  the  fare  of  a  child  in  his  charge,  the  con- 
ductor must  first  return  or  offer  to  return  the 
unused  value  of  such  ticket  or  fare  over  and 
above  the  fares  of  both  for  the  distance  al- 
ready traveled:  but  if  the  tickei  is  such  that  a 
stop  over  may  be  had  thereon  the  conductor 
may  tender  a  stop-over  check  instead  of  money. 

Id. 

5.  A  railroad  company  cannot  enforce  a 
contract  between  a  messenger  and  an  express 
company,  that  the  railroad  company  will  not 
be  held  liable  for  accidental  injuries  to  the 
messenger,  of  the  making  of  which  the  rail- 
road compaziy  has  no  knowledge.  Loiascille, 
if.  A,  dt  a  R.  Co.  V.  Keejer  (Ind.)  03 

6.  A  contract  by  an  express  company  au- 
thorized bv  a  messenger  in  its  employ,  that,  in 
consideration  that  the  express  company  be  per- 
mitted to  do  business  on  a  railroad,  the  railroad 
company  will  be  exempted  from  all  liability 
for  injuries  to  the  messenger,  is  binding  on  the 
messenger,  since  the  railroad  company  in  mak- 
ing it  acts,  not  as  a  public,  but  as  a  private, 
carrier.  /d. 

7.  The  lawfulness  of  the  act  of  a  passen- 
ger on  an  excursion  boat  in  using  his  gun  with 
a  loaded  shell  will  not  excuse  the  owners  of 
the  boat  from  liability  for  an  injury  resulting 
in  such  passenger's  negligence  or  lack  of  cau- 
tion, provided  his  action  is  such  as  to  excite 
apprehension  in  a  reasonably  prudent  person. 
West  Memphis  Packet  Co.  v.  White  (Tenn.)  427 

8.  The  owner  of  a  steamboat  is  required 
to  exercise  the  utmost  vigilance  and  diligence 
in  protecting  its  passengers  from  injuries  by 
the  negligent  and  careless  use  of  a  loaded  gun 
exhibited  by  another  passenger  where  under 
all  the  circumstances  such  owner  or  his  offi- 
cei:9  and  agents  might  reasonably  expect  or 
anticipate  the  injury.  Id. 

9.  A  railway  company  is  required  to  ex- 
ercise ouly  ordinary  care  and  prudence  towards 
a  passenger  who  is  temporarily  prevented  from 
continuing  his  journey  by  a  burning  tank  of 
oil  on  the  track,  while  he  is  waiting  for  a  train 
to  come  from  the  other  side  of  the  tank  to  re- 
ceive him.  Conroy  v.  Chicago,  8t,  P,  M,  dt  0. 
R.  Co.  (Wis.)  41i> 

10.  A  railroad  <;ompany  is  not  required  to 
restrain  by  physical  force  a  passenger  on  a 
railway  train  which  is  temporarily  stopped  by 
a  burning  tank  of  oil  on  the  track,  from  un- 
nccessariT;^  exposing  himself  to  danger  from 
an  explosion  of  the  tank  by  approaching  too 
close  to  it.  Id, 

11.  A  burning  tank  of  oil  on  a  railroad 
track,  the  flames  from  which  ascend  several 
feet  into  the  air,  is  sutDcient  notice  of  the  dan- 
ger of  an  explosion  to  a  passenger  on  a  train 
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temporarily  stopped  by  the  fire,  to  render  un- 
necessary any  caution  to  bim  from  the  com- 
pany not  to  approach  too  near  the  tank.       Id, 

12.  A  passenger  on  a  railway  train  which 
is  stopped  for  some  time  by  tanks  of  burning 
oil  upon  the  track,  who  from  motives  of  curi- 
osity and  pleasure  leaves  a  place  fixed  as  a 
temporary  station  at  a  safe  distance  from  the 
burning  oil,  and  goes  within  85  feet  of  the 
flame  and  remains  there  for  several  minutes,  is 
guilty  of  such  contributory  negligence  as  will 
prevent  recovery  for  injuries  caused  by  an  ex- 
plosion of  a  tank  by  which  burning  oil  is 
thrown  upon  him.  Id, 

13.  Jumping  from  an  electric  car  moving 
at  the  rate  of  from  4  to  5  miles  an  hour  is  con- 
tributory ne;;lieence  as  matter  of  law.  Jagcier 
V.  People^s  iStreet  R.  Co,  (Pa.)  7»6 

Of  ffoodfl. 

14.  Exemptions  in  favor  of  a  common  car- 
rier in  bills  of  lading  are  to  be  strictly  con 
strued  against  the  carrier,  and  any  doubt  or 
ambiguity  therein  is  to  be  resolved  in  favor  of 
the  shipper.  N,  K,  Fairbanks  Co.  v.  Cincin- 
nati, Hi.  0.  dT.RR  Co.  (C.  a  App.  6th  C.) 

271 

15.  (General  and  comprehensive  words  of 
exemption  following  an  enumeration  of  partic- 
ular dangers  or  risks  in  a  bill  of  lading  are  to 
be  construed  to  embrace  only  particular  oc- 
currences fjusdem  ffeneris  ^ith  those  enumer- 
ated, unless  there  is  a  clear  intent  to  the  con- 
traiy.  Id. 

16.  Those  devices  and  parts  of  a  car  which 
have  no  physical  operation  and  connection 
with  the  locomotive,  except  by  means  of  the 
cars  of  the  train  and  the  couplers  between 
tbem,  such  as  the  axles  of  the  car,  are  not 
within  the  term  '^machinery"  in  the  phrase 
"accidents  to  boilerft  and  machinery,"  as  used 
in  the  exemption  clause  in  a  bill  of  lading, 
evidently  intended  to  apply  either  to  water  or 
rail  transportation.  Id. 

17.  A  railroad  company  Is  not  liable  for 
delivery  to  the  consignee,  to  whom  goods  are 
billed,  without  notice  to  ii  that  the  bill  of  lad- 
ing has  been  forwarded  to  a  bank  with  a  draft 
attached  for  collection,  although  the  bill  of 
lading  is  not  produced.  Nebraska  Meal  Milts 
V.  i^t.  Louis  S.  W,  H.  Co.  (Ark.)  858 

18.  The  right  of  a  carrier  to  deliver  to  the 
consignee  is  not  affected  b^  the  Arkansas  stat- 
ute declarins:  bills  of  lading  negotiable,  and 
that  any  person  to  whom  the  same  are  trans- 
ferred shall  ;he  held  the  owner  so  far  as  to  g^ve 
Talidiiy  to  any  pledfse,  lien,  or  transfer  upon 
the  faith  thereof,  and  that  no  property  speci- 
fied therein  shall  be  delivered  except  on  the 
surrender  and  cancelation  of  the  bill  of  lad- 
ing.— except  in  capes  where  the  bill  of  lading 
has  been  transferred.  Id. 

Notes  and  Briefs. 

Cnrriers;  ejection  of  custodian  for  nonpay- 
ment of  child's  fare.  140 

Protection  of  one  passenger  against  another. 

428 

Employee  as  passenger.  876 

Negligence  in  getting  on  or  off  a  moving 
street  car: — Carrier  must  have  been  negligent; 


passenger  takes  the  risk;  how  far  negligence 
a  question  of  law;  how  far  act  is  due  care  as 
matter  of  law;  question  for  jury;  negligence 
dependent  upon  circumstances;  particular 
classes  of  cases;  to  avoid  danger;  negligence 
after  knowing  peril;  summary.  786 

Scope  of  duty  of  employee  of.  666 

Contract  against  liability.  752 

To  whom  may  delivery  be  made  under  bi^ 
of  lading: — Goods  deliverable  to  order:  mu^' 
deliver  to  holder  of  bill  of  lading;  necessity  of 
production  of  bill  of  lading:  shipper's  rights; 
duplicate  bills;  shipping  receipts;  indorsement 
required;  wrongful  holder;  effect  of  order  to 
notify  certain  person;  rights  of  true  owner; 
delivery  on  carrier's  copy;  incidents  of  deliv- 
ery; exceptions  in  bill  of  lading;  instructions 
for  collections;  conflicting  claims;  acts  of 
third  persons;  consignment  to  consignor's 
agent.  858 

Exemptions  in  bills  of  lading;  as  to  ma- 
chinery. 272 

CARRYING  WEAPONS. 

NOTKS  AND  BBIEFS. 

Constitutional  right  as  ta  429 

CASES  CERTIFIED. 

The  question,  "What  judgment  should 
be  rendered  in  this  action?" — is  not  a  proper 
one  for  reservation  under  the  Wyoming  stat- 
ute which  authorizes  questions,  not  cases,  to 
be  certified  by  the  supreme  court.  Rasmussen 
V.  Baker  (Wyo.)  778 

CHARITIES.    See  also  Corporations.  2. 

1.  An  institution  which  is  educational  to 
some  extent  may  be  also  a  charitable  institu- 
tion within  the  meaning  and  intent  of  the  Con- 
stitution and  statutes  respecting  charitable  in- 
stitu'ions.  People/ Mew  York  Inst,  for  the 
mind,  V.  Fitch  (N.  T.)  691 

2.  The  fact  that  an  institution  is  subject 
to  the  visitation  of  the  superintendent  of  pub 
lie  instruction  is  not  concluMve  against  regard- 
ing it  as  a  charitable  institution  subject  to  the 
visitation  of  a  board  of  charities.  Id. 

8.  An  incorporated  institution  for  the 
blind,  which  has  been  supported  and  its  prop- 
erty purchased  and  maintained  mainly  by  ap- 
propriations from  the  state,  although  it  may 
be  only  an  educational  institution  so  far  as  it 
educates  paying  pupils,  is  to  be  regarded,  so 
far  as  it  cloihes,  educates,  and  maintains  indi- 
gent pupils  at  public  expense  or  by  donations 
from  individusls,  as  a  charitable  Institution 
subject  to  the  visitation  and  the  rules  of  the 
board  of  charities,  under  N.  Y.  Laws  1895, 
chap.  771,  and  also  to  the  restriction  under  N. 
Y.  Const,  art.  8,  §  14,  against  payments  by 
municipalities  for  any  inmate  not  received  and 
retained  pursuant  to*  rules  established  by  the 
state  board  of  charities.  Id, 

4.  A  devise  of  property  to  be  ui^d  in  aid- 
ing the  cause  of  home  and  foreign  missions, 
made  to  an  incorporated  church  which  is  au- 
thorized to  acquire  property  for  such  pur- 
poses, is  not  a  devise  in  trust  for  which  there 
must  be  an  ascertained  beneficiary,  but  is  an 
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absolute  gift  to  the  church.    Lane  v.  Eaton 
(MiDD.)  669 

5.  Incorporation  within  a  reasonable  time 
may  make  a  local  branch  of  the  Salvation 
Army  competent  to  become  the  beneficiarv  of 
a  charitable  trust  by  virtue  of  Minn.  Gen.  Stat. 
g  8048,  providing  that  on  the  incorporation  of 
a  religious  society  any  estate  devised  in  trust 
for  it  shall  vest  in  the  corporation  as  fully  as 
if  it  had  been  legally  incorporated  from  the 
date  of  its  religious  organization.  Id. 

6.  An  unincorporated,  voluntary  associa- 
tion constituting  a  branch  of  the  Salvation 
Army  cannot  be  the  beneficiary  of  a  trust  un- 
der Minn.  Gen.  Stat.  1894.  chap.  48,  requiring 
the  beneficiary  to  be  certain,  or  capable  of  be- 
ing rendered  certain.  Id, 

7.  A  bequest  in  trust  to  purchase  a  lot  and 
build  a  chapel  to  be  used  forever  for  public 
virorship  under  the  auspices  of  the  Roman 
Catholic  church  is  for  a  public  charitable  use. 
Tede  v.  Bishop  of  Derry  (Mass. )  629 

8.  The  failure  of  the  purpose  of  the  testa- 
trix in  a  bequest  for  the  building  of  a  chapel 
in  her  native  place,  which  results  because  the 
people  there  are  diminishing  in  number  and 
are  too  poor  to  support  the  chapel,  will  not 
Justify  a  diversion  of  the  fund  by  the  cy  pr^ 
doctrine  to  the  repair  of  a  neighboring  parish 
church,  or  for  a  parish  bouse,  or  the  enlarge- 
ment of  a  parish  graveyard  or  otherwise  for 
the  general  benefit  of  the  parish,  but  the  be- 
quest must  be  held  to  have  failed.  Id, 

NoTEB  AMD  Briefs. 

See  also  Corporations. 

Charities;  what  institutions  are'  charitable. 

591 

Bequest  for;  what  are;  doctrine  of  cy  prh. 

629 

Distinction  between  trust  and  absolute  gift 
for;  gift  to  church  or  religious  organization. 

670 

CHECKS. 

Delay  in  presenting  a  check  for  pay- 
ment does  not  relea.se  the  drawer  unless  some 
loss  has  resulted  to  him  from  the  delay.  Mer- 
ritt  V.  Gate  City  Nat.  Bank  (Ga.)  749 

CLERKS.    See    also    Officj^bs;   Voters 
Ai!D  Elections,  2. 

Notes  and  Briefs. 

Clerks;  right  of  women  to  be.  218 

COAL.    See  Adverse  Possession. 

COMMERCE. 

The  purchase  and  solicitation  of  wool 
by  an  agent  of  a  foreign  corporation,  for  ship- 
ment to  other  states  wherein  the  principal  busi- 
ness of  the  corporation  is  done,  is  a  business 
directly  pertaining  to  interstate  commerce, 
which  the  foreign  corporation  is  entitled  to  en 
gage  in  without  complying  with  the  state  stat- 
ute imposing  conditions  upon  its  right  to  do 
business  in  the  state.  Macnaughtan  ▼.  McOirl 
(Mont.)  867 
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Notes  and  Briefs. 
Commerce;  unlawful  burden  on.  672 

COMMISSIONER. 

Notes  and  Briefs. 

Commissioner;  of  sewers,  right  of  woman  to 
be.  211 

COMMON  LAW. 

The  common  law  is  simply  the  "rijBrht 
reason  of  the  thing"  in   matters  as  to  which 
there   is  no   statutory  enactment     WiUon  ▼ 
Leary  (N.  C.)  240 

COMMON  SCHOOLS.    See  Schoolsl 

CO  MMUNIT Y.    See  Ey idengb,  7. 

COMPULSORY    SERVICE. 

1.  An  action  for  damages  cannot  be  main- 
tained  against  members  of  an  undertakers'  as- 
sociation for  refusal  to  furnish  materials  or 
render  services  at  a  funeral  for  one  who  has 
refused  or  failed  to  pay  for  such  services  pre- 
viously rendered  by  some  member  of  the  as- 
sociation.   Brewtter  v.  0.  MiUefs  Sont  (Ky.) 

505 

2.  One  has  the  right  to  decline  to  enter 
into  a  business  undertaking  with  another  per- 
son, and  any  number  of  persons  can  enter  into 
an  agreement  by  which  they  can  decline  to  as- 
sume business  relations  with  or  enter  into  any 
contract  with  one  or  more  persons.  li. 

CONFLICT  OF  LAWS.    See  also    Rb- 

CEIVERS,  4. 

1.  A  statute  providing  that  an  association 
or  partnership  can  be  sued  in  its  company 
name  has  no  extraterritorial  force  or  effect. 
Edirarde  v.  Warren  Linoline  <6  Q,  Works 
(Mass.)  791 

2.  A  transfer  of  stock  in  a  national  bank 
of  another  state,  made  in  Maryland  to  a  mar- 
ried woman,  who  is  competent  by  the  law  of 
that  state  to  be  a  stockholder,  is  yalid  irrespec- 
tive of  the  law  of  the  state  in  which  the  bank  is 
situated.    Kerr  v.  Urie  (Md.)  lli> 

8.  A  marriage  contracted  in  another  state 
by  a  resident  of  Oregon,  who  has  been  divorced 
in  that  state  by  a  decree  from  which  there  is 
yet  time  to  take  an  appeal,  is  absolutely  yoid 
under  1  Hiirs  (Or.)  Ann.  Laws.  §  508,  provid- 
ing that  a  divorce  decree  shall  terminate  the 
marriage  "except  that  neither  party  shall  be 
capable  of  contracting  marriage  with  a  third 
person"  until  the  expiration  of  the  period  al- 
lowed for  an  appeal.  McLennan  y.  McLennan 
(Or.)  86S 

4.  That  a  contract  for  materials  to  be  de- 
livered "at  and  for"  a  building  in  New  York 
was  made  and  payable  in  another  state  does  not 
prevent  the  materialman  from  obtaining  a  lien 
therefor,  under  N.  Y.  Laws  1885,  chap.  94&, 
providing  that  "any  person"  may  haye  a  lien 
who  has  furnished  any  materials  which  have 
been  used  in  the  erection  of  any  building  within 
the  state.     Campbell  y.  Coon  (N.  Y.)  410 
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AettoB  for  neellMnce. 

5:  The  laws  or  Alexico  defiofo j?  negligence, 
and  the' civil  rights  resulting  therefrom,  are  not 
too  vague  and  indefinite  to  ue  admiDiatered  by 
courts  in  this  country.  Etey  t.  Mejeiean  0.  R, 
Co.  (C.  C.  App.  5th  C.)  887 

6.  Dissimilarity  between  the  law  of  Mex- 
ico, where  the  cause  of  action  for  negligence 
arose,  and  the  law  of  Texas,  in  which  an  ac- 
tion is  brought  therefor,  will  not  preclude  the 
maintenance  of  the  action,  where  the  dissim- 
ilarity relates  chiefly  to  matters  of  procedure, 
and  does  not  involve  any  conflict  with  the  set- 
tied  public  policy  of  Texas.  •         Id. 

7.  The  provision  of  the  law  of  Mexico  giv- 
ing extraordinary  indemnity  for  negligence 
considering  the  social  position  of  the  party  in- 
jured does  not  constitute  any  reason  why  a 
court  in  this  country  should  not  entertain  an 
action  for  negligence  occurring  in  Mexico, 
when  it  is  not  asked  to  give  such  extraordinary 
indemnity.  7a. 

8.  The  fact  that  negligence  may  constitute 
a  crime  in  Mexico  does  not  malLe  a  civil  action 
in  this  country  for  the  negligence  amount  to 
the  enforcement  of  a  penal  law  of  Mexico, 
when  the  civil  liability  does  not  depend,  under 
Mexican  law,  upon  the  criminal  prosecution. 

Id. 

9.  The  requirement  of  an  endeavor  to  pro- 
cure an  agreement  and  a  compromise,  which  is 
found  in  the  Mexican  Code,  art.  818,  relates 
merely  to  procedure,  and  failure  to  comply 
therewith  does  not  prevent  an  action  in  this 
country  for  negligence  occurring  in  Mexico.  Id, 

10.  The  riffht,  under  the  law  of  Mexico, 
to  recover  adoitional  damages  in  a  new  suit, 
when  they  accrue  after  the  first  judgment  for 
injuries  caused  by  negligence,  is  a  matter  of 
remedy  only,  and  does  not  prevent  a  court  in 
the  United  States  from  enforcing  a  liability 
for  negligence  occurring  in  Mexico.  Id. 

Notes  Aim  Briefs. 

See  also  Liens. 

Conflict  of  laws;  as  to  actions  for  negligence. 

892 

Law  of  comity.  791 

CONSPIRACY.     See   also   Compulsobt 
Service,  2;  Corporations,  8. 

1.  It  is  not  unlawful  for  the  undertakers 
of  a  community  to  associate  themselves  to- 
cretber,  and  agree  to  refuse  to  render  service 
in  their  business  to  one  who  has  refused  or 
failed  to  pay  a  bill  due  to  some  member  of  the 
association  for  similar  services  previously  ren- 
dered.    BretDSter  V,  G.  Miller^s  Sons  {Ky.)  505 

2.  The  display  of  force  by  strikers,  though 
none  is  actuallv  used,  is  intimidation  and  as 
much  unlawful  as  violence  itself.  0*I^eU  v. 
Behanna  (Pa.)  882 

8.  All  who  participate  personally  in  the 
unlawful  conduct  of  strikers,  or  in  such  com- 
bination as  makes  them  liable  for  the  acts  of 
the  others  done  in  pursuance  of  the  common 
purpose,  are  liable  for  the  damages  done  In  the 
execution  of  such  purpose.  Id, 

4.  Strikers  who  induce  newly  employed 
men  to  break  their  contracts  by  meeting  them 
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and  following  them  in  considerable  numbers  as 
the  new  men  enter  the  town,  and  calling  them 
"scabs"  and  "blacklegs,"  sometimes  surround- 
ing them  and  endeavoring  to  pull  them  away, 
— are  liable  to  the  employer  for  any  damages 
he  may  suffer  in  consequence.  Id, 

Notes  and  Briefs. 

Conspiracy;  against  trader.  605 

CONSTITUTIONAL    LAW/^^See    also 
Municipal  Corporations.  5. 

1.  The  New  York  Constitution  of  1777, 
being  adopted  before  the  Constitution  of  the 
United  States  had  been  adopted,  is  a  result  of 
all  the  legislative  power  that  the  people  of  the 
state  could  exert  untrammeled  by  any  higher 
law.    Sage  v.  New  York  (N.  Y.)  606 

2.  Debates  of  a  constitutional  convention, 
although  they  may,  for  some  purposes,  but  in 
a  limited  degree,  be  consulted  in  interpretin^r  a 
doubtful  phrase  or  provision  of  the  Constitu- 
tion, are  as  a  rule  deemed  an  unsafe  guide. 
Rasmvseen  v.  Baker  (Wyo.)  778 

8.  The  act  of  Congress  admitting  Utah  as 
a  state  b^  accepting  and  ratifying  the  state 
Constitution  invested  all  its  provisions  with  all 
authority  conferred  by  any  act  of  Congress, 
even  if  the  power  eiven  to  provide  for  the 
transfer  of  causes  pending  in  the  territorial 
courts  to  the  state  and  Federal  conns  was  an 
invalid  deligation  of  the  power  of  Confirress. 
MeCorniek  v.  Western  U,  Tdeg.  Co,  (C.  C. 
App.  8th  C.)  684 

Delegation  of  poiver. 

4.  An  attempt  to  confer  Judicial  authority 
on  the  county  recorder  in  violation  of  Ohio 
Const,  art.  4.  g  1,  is  made  by  Ohio  act  April 
27,  1896,  for  the  registration  of  land  titles,  by 
giving  him  authoritv  to  determine  the  fact 
that  a  mortgage  has  been  discharged  or  that  a 
lien  has  become  inoperative,  and  to  enter  those 
facts  on  the  records,  and  also  to  correct  me- 
morials made  or  issued  by  mistake  if  the  rights 
of  bona  fide  purchasers  or  lien  holders  have 
not  intervened.  State,  Afonnett,  v.  OuUbert 
(Ohio)  519 

5.  Legislative  powers  are  not  delegated  to 
the  Judiciarv  by  Minn.  Gen.  Stat.  1894,  ^  5979. 
providing  that  the  court  or  judge  allowing  a 
writ  of  mandamus  shall  direct  the  manner  of 
serving  the  same.  State,  Railroad  d  W.  Com., 
V.  Adams  Exp.  Co.  (Minn.)  225 

6.  The  provision  of  theMinnesota  Constitu' 
tion  forbidding  the  delegation  of  the  legislative 
powers  to  the  judiciary  is  not  violated  by  the 
provision  of  Minn.  Gen.  Stat.  1894,  §  899,  that 
the  courts  may  direct  the  manner  in  which 
notice  may  be  given  to  a  common  carrier  of  a 
hearing  of  an  accusation  that  it  refuses  or  ne- 
glects to  obey  any  lawful  order  of  the  railroad 
and  warehouse  commission.  Id, 

7.  The  power  given  by  the  act  of  Congress, 
to  the  constitutional  convention  of  Utah  to* 
provide  for  the  transfer  of  actions  pending  in 
the  territorial  courts  to  the  state  or  Federal 
courts  is  not  an  invalid  delegation  of  the  power 
of  Congress,  as  Congress  has  power  to  create 
local  legislative  bodies  and  invest  them  with 
legislative  powers.  MeCorniek  v.  Western  U. 
TeUg.  Co.  {C.  C.  App.  8th  C.)  684 
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COMTBMFT. 


Equality. 

b.  A  statute  forhiddiDff  the  citizens  of  any 
other  county  from  fishing  in  the  waters  of  two 
Bpedfled  counties  without  a  license,  without 
anything  to  forbid  the  citizens  of  those  coun- 
ties from  fishing  in  other  counties  without  a 
license,  violates  the  constitutional  guaranty  of 
the  equal  protection  of  the  laws.  Atatev.  Big- 
gins^. C.)  661 

9.  The  exemption  from  a  statute  to  license 
and  regulate  hawkers  and  peddlers,  manufac- 
turers, mechanics,  nurserymen,  farmers,  and 
butchers,  who  sell  their  own  manufactures  or 
Ihe  products  of  their  own  nurseries  or  farms, 
makes  ao  arbitrary  distinction  between  the 
peddling  by  those  persons  and  by  a  purchaser 
from  them,  and  is  therefore  in  violation  of 
Minn.  Const,  art  4,  §§  88.  84,  prohibiting 
partial  class  legislation,  iiiate,  Luria,  v. 
Wagener  {Minn.)  677 

10.  An  insurance  company  is  not  denied 
the  equal  protection  of  the  laws  by  a  statute 
which  in  effect  limits  the  liability  of  a  railroad 
company  for  fires  to  the  difference  between  the 
amount  of  loss  and  the  amount  of  insurance 
on  the  property  destroyed,  thus  depriving  the 
insurer  of  the  benefit  of  subrogation.  Leatiti 
v.  Canadian  R  B.  Co,  (Me.)  152 

Due  process  of  law. 

11.  A  statute  authorizing  administration 
upon  the  estate  of  a  person  who  has  left  home 
and  not  been  heard  from  for  seven  years  is  un- 
constitutional, since  the  administration  upon 
the  estate  of  a  living  person  deprives  him  of 
property  contrary  to  the  law  of  the  land  or 
without  due  process  of  law.  Garr  ▼.  Brown 
(R.  I.)  2W 

12.  The  remedy  by  due  course  of  law 
guaranteed  by  §  16  of  the  Ohio  Bill  of  Rights 
extends  to  all  the  adversary  rights  of  persons 
in  property,  and  requires,  before  judicially  de- 
termining such  right,  that  jurisdiction  of  the 
person  shall  be  obtained  by  process  issued  and 
served,  although  substituted  or  constructive 
service  may  be  provided  by  the  legislature 
when  actual  service  is  impracticable.  State, 
Monnett,  v.  Ouilbert  (Ohio)  519 

18.  The  determination  aeainst  adverse 
claimants  of  real  estate  under  Ohio  act  April 
27,  1896.  for  the  registration  of  land  titles, 
made  without  any  issuance  and  service  of 
summons  upon  them,  and  without  any  notice 
except  by  one  published  in  a  newspaper  "To 
whom  it  may  concern,"  is  in  violation  of  the 
constitutional  guaranty  of  due  course  of  law. 

Id. 

14.  The  refusal  by  a  judge  of  the  superior 
court  at  the  time  when  judgment  is  to  be  en- 
tered or  after  it  has  been  entered  in  a  capital 
case,  to  allow  or  order  a  judicial  investigation 
concerning  the  mental  condition  of  the  ac- 
cused, either  wither  without  the  aid  of  a  jury, 
is  not  a  denial  of  due  process  of  law,  as  the 
provisions  of  Ga.  Pen.  Code,  §  1047,  relating 
to  inquisitions  in  such  matters,  are  sufficiently 
comprehensive  to  cover  all  cases  of  alleged  in- 
sanity beginning  after  the  rendition  of  the 
verdict.     Baughn  v.  State  (Ga.)  577 

15.  The  provision   of  Minn.    Gen.    Laws 
1894,  g  899,  authorizing  the  courts  to  direct 
the  manner  in  which  service  shall  be  made  on  1 
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the  agents  or  servants  of  a  common  carrier  of  a 
notice  of  a  hearing  of  an  accusation  that  it  re- 
fuses or  neglects  to  obey  a  lawful  ord^r  of  the 
railroad  and  warehouse  commission,  is  Dot  ob- 
jectionable as  an  attnmpt  to  obtain  jurisdiction 
over  the  carrier  without  due  process  of  law. 
Slate,  Railroad  db  IF.  Com.,  v.  Adams  Exp.  Co. 
(Minn.)  225 

16.  Notice  to  the  owner  or  occupant  of 
premises  before  the  passage  of  an  ordinance  by 
a  board  of  aldermen,  under  authority  of  stat- 
ute, requiring  a  privy  vault  to  be  filled  up  and 
destroyed,  is  not  necessary  to  constitute  due 
process  of  law,  since  his  day  in  court  can  be 
had  when  sued  for  a  penalty  under  the  ordi- 
nance, or  by  bringing  an  action  for  damages 
if  the  authorities  fill  up  and  destroy  the  vault 
Harrington  v.  Providence  (R.  L)  805 

Police  res^lation. 

17.  A  statute  requiring  railroads  and  trans- 
portation companies  to  turn  over  to  a  storage 
company  or  public  warehouseman  all  property 
which  the  consignees  fail  to  call  for  or  receive 
within  twenty  days  after  notice  of  its  arrival 
(Minn.  Gen.  Laws  1895,  chap.  149,  §  11),  is 
unconstitutional  and  void,  not  being  a  lawful 
exercise  of  the  police  power  of  the  state 
StaU  Y.  Chicago,  M,  &  St.  R  B,  Go.  (Minn.) 

672 

18.  A  city  ordinance  providing  that  no 
persons  shall  establish  or  conduct  any  steam 
shoddy  mnchinc  or  steam  carpet-beating  ma- 
chine within  100  feet  of  any  church,  school- 
house,  or  dwelling-house,  is  valid  under  Cal 
Const,  art.  11,  §  11,  providing  that  any  city 
may  make  or  enforce  within  its  limits  all  such 
''police  regulations  as  are  not  in  conflict  with 
general  laws."    Ex  parte  Lacey  (Cal.)         640 

Notes  and  Bbi2F8. 

Constitutional  law ;  rule  of  construction.   774 

Due  process  of  law;  what  constitutes.      519 

Privileges  and  immunities  of  citizens;  due 
process  of  law;  equal  protection  of  laws;  poHce 
power.  673 

Equal  protection  of^lawa.  673 

Equal  privileges.  677 

CONTEMPT. 

1.  Newspaper  articles  charging  a  ludge 
who  is  a  candidate  for  re-election  with  corrup- 
tion and  partiality  in  actions  already  past  and 
ended,  but  not  referring  to  any  pending  litiga- 
tion, cannot  be  punished  as  a  criminal  con- 
tempt, although  they  are  distributed  to  officers 
of  the  court  and  to  pefsons  summoned  as 
jurors  therein,  as  well  as  generally  circulated. 
StaU,  As/tbaugh,  v.  Bau  Claire  Cir.  Ct.  (Wis.) 

554 

3.  An  affidavit  alleging  the  truth  of  news- 
paper statements  filed  in  response  to  an  order 
to  show  cause  why  the  affiant  should  not  be 
punished  for  a  conteihpt  because  of  such  pub- 
lication, cannot  be  itself  held  to  constitute  a 
contempt  when  tho  original  publication  did 
not.  Id, 

8.  The  obligation  of  a  wife  to  pay  money 
for  the  support  of  her  husband  under  an  order 
of  court  in  a  case  within  Cal.  Civ.  Code,  S 176, 
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is  not  a  debt  within  the  provisioDS  of  the  Cod- 
BtitutioD  agaiDst  im  prison  meat  lor  debt.  Liv- 
ingston ▼.  Loi  AngelM  County  Super,  Ct,  f  Gal.') 

175 

Notes  and  Briefs. 

Contempt;  by  newspaper  publication;  power 
to  punish;  affidavit  Justifying.  554 

CONTINUANCE     AND    ADJOURN- 
HENT. 

1.  An  application  for  the  continuance  of 
a  critninal  case  for  the  absence  of  witnesses, 
which  complies  strictly  with  all  the  require- 
meuts  of  Ga.  Pen.  Code,  g  962.  should  be 
granted  or  the  trial  postponed  until  the  attend- 
ance of  such  witnesses  can  be  had,  where  it 
appears  that  their  evidence  is  material  x)n 
the  controlling  issue  in  the  case,  and  also  that 
defendant  cannot  as  fully  and  satisfactorily 
make  such  proof  by  any  other  witnesses. 
Ryder  t.  StaU  (Ga.)  721 

2.  A  continuance  of  a  trial  for  murder,  in 
which  the  defense  of  insanity  is  set  up,  should 
be  granted  for  the  absence  of  witnesses  by 
whom  defendant  expects  to  prove  his  insanity, 
where  they  have  been  ac()uainted  with  him  all 
hl8  life,  and  one  of  them  is  a  physician  who  is 
familiar  with  the  nature  of  the  disease  which 
is  claimed  to  have  caused  the  insanity;  and 
others  are  defendant's  brothers,  although  there 
are  other  witnesses,  including  near  relatives, 
by  whom  many  of  the  facts  could  be  proved, 
and  although  the  absent  witnesses  had  not  ac- 
tually seen  defendant  for  some  time  before  the 
homicide.  Id, 

CONTRACTS.    See  also  Damaobs,  1,  2; 

Il«NKBEFEBS;  MOKTQAOB,  4. 

V&lidity. 

1.  A  contract  of  a  foreign  corporation,  if 
not  contrary  to  public  policy,  Is  not  invalid  be- 
cause the  corporation  has  not  complied  with 
R.  I.  Gen.  Laws,  chap.  253,  §§  88-41,  requir- 
ing  it  to  appoint  a  resident  of  tbe  state  as  its 
attorney  but  not  declaring  that  such  contract 
shall  be  void,  while  another  statute  expressly 
piovides  that  in  case  of  a  foreign  insurance 
cowpany  the  contract  shall  be  valid.  Qarratt 
Ford  Go.  V.  Vermont  Mfg,  Co.  (R.  I.)  545 

2.  The  illegality  of  a  transfer  of  stock 
to  the  president  of  a  corporation  for  tbe  pur- 
pose of  having  it  used  to  corrupt  government 
officials  for  the  benefit  of  the  corporation  will 
not  prevent  the  owner  from  recovering  tbe 
stock  by  action,  if  ii  has  not  been  used  for 
the  illegal  purpose,  but  has  been  taken  by  the 
transferee  for  his  own  use.  WaMffnaahn,  v. 
8Um  (Cal.)  178 

8.  An  abandonment  of  effort  to  obtain  a 
codicil  to  a  will  cannot  constitute  a  valuable 
consideration  for  tbe  asstfrnment  of  an  expected 
interest  in  the  estate,  as  it  is  against  public  pol- 
icy to  recognize  such  importunity  as  tbe  legiti- 
mate basis  of  a  contract  right.  Re  Lenmfj's 
Estate  (Pa.)  878 

4.  Public  policy  does  not  require  tbe 
avoidance  of  a  contract  by  an  employee  not  to 
disclose  secrets  which  must  necessarily  be  im- 
parted to  him  by  his  employer  to  enable  him 
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to  do  his  work.     0.  db  W,  Thum  Oo.  ▼.  Tloe- 
eynM  {iiich.)  200 

5.  Insurance  of  a  carrier  of  passengers 
against  liability  for  injuries  to  them  is  not  con- 
trary to  public  policy.  JBogton  db  A.  R,  Co.  v. 
Mercantile  Trvet  d  D,  Co,  (Md.)  07 

6.  A  contract  by  a  railroad  employee 
which  gives  him  his  election,  after  an  injury, 
to  take  tbe  benefits  of  a  relief  fund  to  which 
he  as  well  as  the  railroad  company  has  con- 
tributed, or  to  sue  for  damages  in  a  court  of 
law,  and  providing  that  his  acceptance  of  such 
benefiu  will  release  tbe  employer  from  liability, 
— is  not  contrary  to  public  policy.  Eckman  v. 
Cliieago,  B.  A  Q.  R.  Co.  (111.)  750 

Performance;  breach. 

7.  An  architect's  certificate  that  a  building 
has  been  actually  completed,  provided  for  in 
the  building  contract,  need  not  be  obtained  by 
one  who  furnished  materials  to  the  contractor, 
where  the  latter  abandons  the  work  and  the 
owner  finishes  the  same  in  accordance  with  a 
provision  of  the  contract.  Campbell  ▼.  Coon 
(N.  Y.)  410 

8.  The  repudiation  of  a  contract  before 
the  time  for  performance  arrives  does  not  con- 
stitute a  breach  thereof,  but  the  only  effect  Is 
to  dispense  with  an  offer  by  the  other  party 
to  perform.  If  such  repudiation  Is  not  with- 
drawn before  the  stipulated  time  for  perform- 
ance.   Stanford  v.  Magill  (N.  D.)  760 

0.  The  mere  making  of  a  second  execu- 
torv  contract  to  sell  property  which  the  vendor 
haa  already  agreed  to  sell  is  not  of  itself  a 
breach  of  the  prior  agreement,  as  It  does  not 
incapacitate  him  from  carrying  it  out.         Id, 

10.  The  vendor  in  a  contract  to  sell  prop- 
erty of  a  certain  description,  no  particular  arti- 
cles being  agreed  upon,  can.  before  tbe  day  of 
delivery .  after  an  ex  parte  selection  of  tbe  prop- 
erty which  he  intends  to  deliver,  sell  that  prop- 
erty to  another  without  breach  of  his  agree- 
ment, as  the  law  requires  only  that  he  deliver 
property  of  tbe  prescribed  description  when 
delivery  is  due.  Id. 

11.  A  party  having  an  option  to  deliver 
property  under  a  contract  at  any  time  between 
certain  dates,  if  he  intends  to  treat  tbe  time  of 
performance  as  having  arrived  and  therefore 
to  hold  a  repudiation  of  the  agreement  by  tbe 
vendee  before  tbe  last  day  of  performance  has 
arrived  as  a  breach  thereof,  must  give  notice 
to  the  vendee  of  his  exercise  of  his  option  for 
an  earlier  delivery;  but  he  need  not  offer  to 
perform,  as  that  Is  waived  by  the  vendee's  re- 
fusal to  perform.  Id. 
Impairing  obligation. 

12.  Tbe  vested  rights  of  owners  abutting 
upon  a  public  park  dedicated  with  the  restric- 
tion that  no  buildings  shall  be  erected  upon  it, 
fixed  by  the  acts  of  dedication,  the  acceptance 
of  tbe  city,  and  tbe  acquiescence  of  tbe  public 
and  abuttiui;  owners,  cannot  be  cbancred  by 
the  legislature  granting  the  city  the  rigbt  to 
convey  such  land  for  raUroad  purposes,  as  such 
action  would  be  an  unconstitutional  impair- 
ment of  such  rights.     Cidcago  v.  Ward  (111.) 

849 

18.  The  obligation  of  a  contract  of  fire  in- 
surance made  at  a  time  when  a  railroad  com- 
pany was  by  statute  liable  for  fires  communi' 
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cated  by  lU  engines  is  not  impaired  hj  a  subse- 
quent amendment  of  the  statute  reslricting  the 
liability  of  the  railroad  company  in  effect  to 
tlie  difference  between  the  loss  and  the  amount 
of  insurance  on  the  property,  as  the  parties  to 
that  contract  cannot  limit  the  ri^ht  of  the  legis- 
lature to  change  the  statutory  liability.  Leav- 
at  V.  Canadian  P.  R  Co.  (Me.)  152 

Notes  Ain>  Brikfs. 

Contracts:  construction  to  support;  public 
policy  as  to;  illegal  purpose  of.  176 

Rule  of  public  policy.  762 

Necessity  of  license  for  business.  148 

Remedy  as  part  of  obligation  of.  259 

COPY.    Bee  Definitions.  -^ 

CORPORATIONS.  See  also  Banks,  1; 
Benevolent  Societies;  Commerce; 
Conflict  of  Laws.  2;  Contracts,  1.  2; 
Courts,  6,  9-11;  Evidence,  8;  JuDCh 
MKNT,  4;  PleadinGj  4;  Reckivers;  Stat- 
utes, 6;  Writ  and  Process,  8. 

1.  A  water  company  entering  upon  tbe 
business  of  furnisbioi?  a  public  water  supply 
under  a  constitution  giving  a  tribunal  the  right 
to  fix  water  rates  is  bound  to  submit  to  the 
conditioDS  thereby  imposed.  San  Diego  Watei* 
Co.  V.  San  Diego  (Cal)  460 

2.  A  bequest  to  an  incorporated  charitable 
institutiou,  of  property  in  excess  of  the  amount 
which  such  corporations  are  allowed  by  gen- 
eral statute  to  take  and  hold,  if  it  is  not  pro- 
hibited by  the  statute  of  wills  or  by  the  charter 
of  the  corporation  or  by  the  law  which  author- 
ized its  organization,  and  there  is  no  penalty 
for  taking  in  excess  of  the  limitation,  is  not 
void,  but  merelv  voidable,  and  can  be  avoided 
by  the  state  alone.  Farrington  v.  Putnam 
(Me.)  389 

8.  Tbe  private  rights  or  interests  of  a 
dealer  in  plumbers'  supplies  are  injured  or  put 
in  hazard  by  proceedings  of  an  incorporated 
plumbers'  supply  association  which  is  not  en- 
gaged in  the  trade  and  wiib  which  he  has  no 
dealings  nor  any  relation  bv  which  its  legiti- 
mate interests  are  affected  by  the  question 
whether  he  shall  have  credit  in  the  market, 
when  it  officiously  and  without  right  assumes 
to  notify  sellers  of  such  goods  that  he  has  not 
paid  his  accounts,  and  to  debar  a  considerable 
number  of  dealers  from  selling  to  him  upon 
credit.  Hartnett  v.  Plumbers"  Supply  Asso, 
(Mass.)  194 

4.  Proceedings  to  compel  persons  to  pay 
demands  of  members  of  a  plumbers'  asso- 
ciaiion  by  threatening  to  expose  their  alleged 
delinquencies  and  inform  certain  dealers  that 
they  owed  overdue  accounts,  and  thereby  pre- 
vent them  from  obtaining  credit  in  the  business 
which  they  are  carrying  on,  are  not  germane  to 
the  purpose  declared  b^  a  plumbers'  supply 
association  *'of  promoting  pleasant  relations 
among  its  members,"  or  "of  establishing  and 
maintaining  a  place  for  social  meetings,"  or  of 
"discussing,  arbitrating,  and  settling  all  mat- 
ters pertaining  to  the  prosperity  and  promo- 
tion of  the  jobbing  plumbers'  supply  business." 

Id, 

L.R.  A. 


Stock  and  stockholders. 

6.  A  contract  to  offer  stock  to  the  cor- 
poration at  the  lowest  price  at  which  tbe 
bolder  is  willing  to  sell,  before  offering  it  to 
any  other  purchaser,  is  not  binding  in  favor 
of  the  corporation  when  it  was  made  by  pro- 
posed stockholders  before  the  corporatioo  was 
in  existence  as  a  legal  entity.  Ireland  v. 
Globe  Milling  d  R  Co.  (H.  I.)  299 

6.  A  corporation  cannot  enforce  a  con- 
tract between  proposed  incorporators  to  tbe 
effect  that  they  will  not  transfer  their  stock 
without  giving  the  option  of  purchase  to  tbe 
corporation;  but  the  remedy,  if  any,  for  breach 
of  the  contract,  would  be  a  personal  one 
against  the  offending  stockholder.  Id, 

7.  Tbe  mere  issue  of  certificates  of  stock 
by  a  corporation  does  not  amount  to  a  ratifi- 
cation by  it  of  a  contract  made  before  it  came 
into  existence  between  the  propose  incor- 
porators to  the  effect  that  they  would  not 
transfer  their  shares  without  giving  the  com- 
pany an  option  to  purchase  them.  Id. 

8.  A  resolution  of  the  members  of  a  cor- 
poration for  the  increase  of  its  capital  stock  is 
a  sufficient  by-law  for  that  purpose.  I*eeJt  v, 
Elliott  (C.  0.  App.  6th  C.)  616 

9.  An  increase  of  tbe  capital  of  a  cor- 
poration by  an  amendment  of  a  by-law  is 
valid  when  by  the  constitution  of  the  corpora- 
tion it  is  given  power  to  fix  the  amount  of 
capital  by  by-law.  Id. 

10.  The  rule  against  an  implied  power  of  a 
corporation  to  increase  the  amount  of  its 
capital  when  that  is  definitely  fixed  by  the 
charter  or  statutory  articles  of  incorporation 
has  no  application  where  the  power  to  deter- 
mine upon  the  capital  to  be  engaged  is  made 
one  of  tbe  matters  for  internal  regulation  by 
by-law.  Id, 

11.  A  transfer  of  a  patent  right  to  a  corpora- 
tion in  partial  payment  of  a  subscription  to 
stock  as  a  mere  device  for  evading  a  condition 
that  the  stock  must  be  taken  at  par,  followed 
by  a  retransfer  to  the  subscriber  at  a  nominal 
consideration,  is  insufficient  to  relieve  him  from 
liability  to  pay  for  the  stock  at  its  par  value. 

Id, 

12.  A  mortgage  by  a  corporation  to  secure 
money  advanced  to  it  in  good  faith  cannot  be 
reduced  in  favor  of  liens  of  subsequent  credit 
ors,  because,  at  tbe  time  of,  and  as  an  induce- 
ment to,  tbe  advance,  the  mortgagees  received 
Stock  of  the  corporation  as  a  bonus.  Dummer 
V.  Smedley  (Mich.)  490 

18.  Existing  creditors  of  a  corporation 
cannot  impeacfi  a  transaction  by  which  the 
corporate  stock  is  increased  and  issued  as  a 
bonus  to  third  persons  to  induce  them  to  ad- 
vance money  to  the  corporation  on  mortgage 
security,  so  as  to  avoid  the  mortgage  and  treat 
the  advance  as  a  payment  for  stock.  Id. 

14.  One  who  holds  stock  as  the  self-ap- 
pointed attorney  or  trustee  of  an  infant,  with- 
out anything  on  the  books  of  the  corporation 
to  show  that  the  holder  is  not  the  actual  and 
beneficial  owner,  is  liable  as  a  stockholder. 
Kerr  v.  Une  (Md.)  119 

15.  The  failure  of  a  corporation  to  pay  a 
tax  required  on  the  increase  of  its  capital  stock 
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cannot  be  set  up  by  a  subscriber  to  such  stock 
as  a  defense  against  bis  Habilitj,  when  he  has 
become  president  of  the  corporation  by  Tirtue 
of  that  stock  alone.  Ptek  v.  EUiott  (G.  G. 
App.  6tb:G.)  616 

16.  A  proceeding  under  the  statute  for  an 
execution  for  unpaid  subscriptions  to  corpo- 
rate stock  cannot  be  maintained  after  the  ap- 
pointment of  a  receiver  for  the  purpose  of  col- 
iecting  the  assets  of  tbe  corporatiou.  Rovw, 
H.  dCo,Y.  Detroit  Cycle  Co,  (Mich.)  794 

17.  A  receiver  appointed  in  an  action  for  the 
«equestration  of  the  assets  of  an  iosolvent  cor- 
]x>ration,  under  the  provisions  of  Minn.  Gen. 
dtat.  1894,  chap.  76,  has  no  authority,  except 
in  cases  where  it  is  otherwise  provided  by  stat- 
ute, to  enforce  the  individual  liability  of  the 
atockholders  for  the  debts  of  the  corporation. 
Minneapolis  Bauhail  Co.  v.  City  Bank  (Minn.) 

415 

Diaaolution;  diaposition  of  property. 

18.  A  court  of  equity  cannot  dissolve  or 
wind  up  the  affairs  and  sequestrate  the  prop- 
erty of  a  corporation  without  express  statutory 
authority.  Wallace  v.  Pierce-  WaUace  Pub.  Co. 
(Iowa)  122 

19.  The  exercise  by  a  private  corporation  of 
franchises  or  privileges  not  conferred  by  law 
may  be  a  serious  usurpation  and  encroach- 
ment which,  when  it  injures  or  puts  Id  haz- 
ard the  private  rights  of  any  person,  will  justify 
tbe  exercise  by  me  court  of  the  powers  given 
by  Mass.  Pub.  Stat.  chap.  186,  §g  17-25,  on  an 
information  in  the  nature  of  a  quo  warranto 
Hartnettv.  Plumbert^  Supply  Auo.  (Mass.)  194 

20.  A  conveyance  in  fee  to  a  corporation 
which  has  a  limited  existence  is  not  limited  to 
thejife  of  the  corporation,  aod  does  not  give 
the*  grantor  a  resulting  trust  which  will  take 
effect  when  the  corporation  ceases  to  exist. 

Wilson  V.  Leary  (N.  C.)  240 

21.  A  person  employed  at  a  salary  of  $100 
per  month  by  a  mowing  machine  company  to 
go  from  place  to  place  and  fix  and  set  up 
machines  and  unpack  and  repack  them  when 
necessary,  as  well  as  to  sell  or  solicit  sales,  is  an 
employee  within  the  meanintr  of  N.  Y.  Laws 
188i5,  chap.  876,  giving  a  preference  to  claims 
of  wages  of  "employees,  operatives,  and  labor- 
ers" of  corporations.  Palmer  v.  Van  Sant 
word  (N.  Y.)  402 

22.  A  preference  of  claims  of  clerks,  serv- 
ants, and  employees  of  an  insolvent  corpora- 
tion, does  not  extend  to  a  trust  fund  devoted 
to  a  special  purpose,  as  in  case  of  a  deposit  for 
the  benefit  of  policy  holders  of  an  insurance 
company.  Boston  d  A.  R.  Co.  y.  Mercantile 
Trust  dt  D.  Co,  (Md.)  97 

28.  An  insurance  adjuster,  or  a  person  ren- 
dering services  of  a  higher  degree  than  a  clerk, 
is  not  included  among  the  "clerks,  servants, 
and  employees''  of  an  insurance  company,  to 
whom  the  statutes  give  a  preference  in  distri- 
bution of  the  company's  assets  when  it  is  in- 
solvent. Id. 
Notes  and  Briefb. 

Corporation;  creation  of.  225 

Rights  in  name.  659 

Power  to  take  property;  who  may  question. 
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Forfeiture  of  franchise  of.  218 

Contracts  of  promoters;  ratification  of;  con- 
tract for  stock  in.  299 

Ultra  vires  contracts.  762 

Power  to  increase  capital  stock: — (I  In  gen- 
eral; (II.)  power  of  directors;  (III.)  constitu- 
tional and  statutory  provisions.  616 

Bonus  stock  of: — (I.)  General  principle  in- 
volved; (II.)  constitutional  and  statutory  pro- 
visions; (III.)  effect  of  recitals  and  nominal 
payment;  (IV.)  stock  as  bonus  to  purchasers  of 
bonds;  (V.)  mere  acceptance  of  shares;  surren- 
der; cancelation;  (VI.)  rights  of  creditors; 
(VII.)  bona  fide  purchasers.  490 

Liability  of  stockholder;  enforcement  by  re- 
ceiver. 416 

Trustee  as  stockholder.  119 

Illegal  business  of;  proceedings  to  dissolve. 

194 

Employee  of ;  preference  df  wages.  402 

Foreign;  right  to  do  business.  804 

Power  of   equity  over  foreign   company. 

639 

Foreign;  validity  of  contracts  of.  641 

CORPSE. 

An  action  against  a  hospital  for  an  au- 
topsy performed  upon  the  dead  body  of  a 
child  without  the  consent  of  the  father,  who 
was  the  natural  guardian,  and  who  intrusted 
tbe  child  to  the  hospital  for  treatment,  does 
not  fail  on  the  ground  that  there  is  no  right  of 
property  in  a  dead  body.  Burney  v.  Children* s 
Hospital  (Mass.)  413 

Notes  and  Briefs. 
Corpse:  action  for  mutilation  of.  418 

COSTS   AND   FEES.    See   also   Iksctb- 

ANCE,  81. 

Attorney's  fees  cannot  be  allowed  to 
unsuccessful  proponents  of  a  will  in  tbe  con- 
test proceedings,  but  any  allowance  therefor 
must  be  made  out  of  the  estate  in  ttie  course  of 
administration.     Clark  v.  Turner  (Neb.)     438 

COTENANTS.  See  also  Account,  3;  Es- 
toppel, 6. 

It  is  waste  in  a  tenant  in  common  to 
take  petroleum  oil  from  the  land  for  which  he 
is  liable  to  his  cotenants  to  the  extent  of  their 
right  in  the  land.  Williamson  v.  Jones  (W. 
Va.)  694 

COUNTIES. 

The  statutory  provisions  naming  the 
time  for  trustees  to  convene  in  order  to  appoint 
a  county  superintendent  are  directory  only, 
and  tbe  failure  to  get  a  quorum  on  that  dny 
does  not  prevent  a  meeting  for  that  purpose -on 
a  subsequent  day.  Wampier  v.  State,  Alex  w- 
der  (Ind.)  829 

COURTS.  See  also  Constitutional. Law, 
5,  6,  15;  CoNTKMPT,  1;  CRIMINAL  Law, 
2;  Statutes,  8. 

1.  A  statute  which  attempts  to  deprive  the 
gover!;or  of  his  constitutional  power  to  appoint 
]udgf!S  of  an  Inferior  court,  by  changing  the 
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Dame  of  the  court  and  requlriog  the  judge  t^ 
be  elected,  without  changing  its  jurisdiction  or 
functions,  is  void.  Johnwn  t.  Siait  (N.  J. 
Err.  &  A  pp.)  873 

2.  When  four  of  the  five  judges  compos- 
ing a  court  are  declared  by  the  Goustirutiun  to 
be  a  quorum,  their  agreement  in  a  decision, 
the  other  being  absent,  makes  the  decision 
unanimous  within  the  meaning  of  a  statute  re- 
quiring leave  to  appeal  from  unanimous  de- 
cisions. Bctrroun  v.  Brtu/i  ElectHc- Light  Co. 
(N.  Y.)  615 

8.  The  question  of  international  comitv  is 
controlled  and  decided  by  international  law 
and  custom,  and  the  decisions  of  local  courts 
thereon  are  not  controlling  in  the  courts  of  the 
United  States.  Evey  v.  Mexican  C,  R  Co,  (C. 
C.  App.  5th  C.)  887 

4.  The  fact  that  an  action  might  be  brought 
in  Mexico  for  injuries  received  there  by  a  rail- 
road employee  who  lives  iu  Texas,  since  the 
defendant  owns  and  operates  a  railroad  in  Mex- 
ico, does  not  constitute  a  reason  why  be  should 
not  sue  in  Texas, — at  least  when  the  defendant 
railway  company  is  incorporated  in  the  United 
States  and  its  road  extends  into  Texas.        Id, 

5.  A  transitory  action  for  a  personal  tort, 
accruing  in  Mexico,  is  within  the  jurisdiction 
of  a  circuit  court  of  the  United  States,  where 
one  party  is  a  citizen  and  resident  of  Texas  and 
the  other  a  citizen  of  Massachusetts.  Id, 

See  also  Gokfltct  of  Lawb. 

6.  The  fixing  of  rates  by  legislative  power 
or  otherwise  than  by  appropriate  judicial  pro- 
ceedings in  which  full  notice  and  opportunity 
to  appear  and  defend  are  given  is  reviewable 
by  the  courts,— at  least  to  the  extent  of  ascertain- 
ing whether  such  rates  will  furnish  some  re- 
ward for  the  property  used  and  services  fur- 
nished. San  Diego  Water  Co,  v.  San  Diego 
(Cal.)  460 

7.  A  review  by  the  court  of  the  action  of 
the  common  council  in  fixing  water  rates  is  not 
limited  to  a  determination  of  the  question  on 
the  same  evidence  that  was  produced  before 
the  council,  where  the  hearing  before  the  coun- 
cil was  conducted  without  notice  to  the  water 
company  or  the  rate  payers,  and  without  any 
right  on  their  part  to  intervene  effectually.  Id. 

8.  An  ordinance  cannot  be  held  invalid 
because  it  is  unreasonable,  when  the  power  to 
pass  ordinances  on  the  subject  is  conferred  by 
a  constitutional  statute.  [Affirmed  by  divided 
court.]    Darlington  v.  Ward  (S.  C.)  826 

9.  A  court  will  not  interfere  with  the  in- 
ternal management  of  a  foreign  corporation  at 
the  suit  of  a  resident  stockholder,  by  setting 
aside  unwise  and  useless  contracts  which  de- 
preciate and  destroy  the  value  of  the  stock,  al- 
though the  visible,  tangible  property  of  the 
corporation,  consisting  of  conduits  in  streets 
for  electric  lighting,  is  within  the  state.  Mad 
den  V.  I^enn  Electric  Light  Co.  (Pa.)  638 

10.  The  legal  character  of  the  liiibility  of  a 
stockholder  does  not  prevent  its  entorcement 
by  receivers  in  a  proctedlag  which  is  wholly 
ancillarv  to  the  orginal  receivership  suit  in 
equity. "  Peek  v.  EUiott  (C.  C.  App.  6th  C.) 

616 

11.  A  proceeding  by  receivers  of  a  corpora- 
88  L.  R.  A. 


tion  to  enforce  the  liability  of  a  stockboMer  Is 
ancillary  to  the  receivership  suit,  and  thejufia- 
diction  thereof  depends  upon  the  jurisdiction 
in  the  original  ca&e.  Id. 

12.  A  decision  which  misconceivea  and 
wrongly  declares  the  law,  whether  it  is  an  an- 
cient or  a  recent  one,  is  subject  to  be  overruled. 
WiUon  V.  Leary  (N.  C.)  240 

Notes  akd  BRiBFa 

See  also  Conflict  of  Laws. 

Courts;  vesting  judicial  power  in  recorder  of 
land  titles.  519 

COVENANT.      See    Lakdlokd    aiiD 
Tbnakt,  3. 

COVERTURE.  See  Uusbandakd  Wife. 
CREDIT. 

NOTBS  AND  BkIEFS. 

niegal  combination  to  prevent.  194 

CRIMINAL  LAW.    See  also  Bancs.  2; 
Constitutional    Law,    14;    Contisu- 

ANCB  AND  AdJOUBNMBKT,  1. 

1.  The  constitutional  right  to  an  accusa- 
tion by  information  before  l^ing  put  on  trial 
for  a  misdemeanor  stands  on  the  same  ground, 
under  N.  H.  Const,  art  87,  as  the  right  to  in- 
dictment before  being  put  on  trial  for  felony. 
State  V.  Gerry  (N.  H.)  228 

2.  The  attempt  to  give  police  courts  con- 
current jurisdiction  witli  the  supreme.court  in 
any  criminal  case  where  the  flne  does  not  ex- 
ceed $200  and  the  term  of  imprisonment  does 
not  exceed  one  year,  although  the  offenses  thus 
punishable  were  not  within  the  jurisdictioo  of 
a  justice  of  the  peace  in  1784.  renders  N.  U. 
Laws  1895,  chap.  117,  unconstitutional,  be- 
cause it  impairs  the  constitutional  right  of 
trial  by  jury,  and  of  a  presentment  or  indict- 
ment before  prosecution  in  cases  in  which  such 
rights  existed  when  the  state  Constitution  was 
adopted.  Id, 

Notes  a|id  Briefs. 

Criminal  law;  insanity  after  the  commission 
of  a  criminal  act:— (L)  Effect;  generally;  (II.) 
question  when  and  how  raised;  (III.)  test  of 
insanity  which  will  prevent  trial;  (IV.)  deter- 
mination as  to  submission  of  issue:  (a)  doubts 
as  to  sanity;  {b)  evidence  to  establish  doubt: 
{e)  discretion  of  the  court  as  to;  (V.)  disposi- 
tion of  the  issue:  {a)  how  tried;  generally; 
(6)  procedure  on  trial;  (VI.)  effect  of  the  de- 
termination; (Vll.)  insanity  after  verdict; 
(VIII.)  insanity  after  judgment;  (IX.)  appeals; 
(X.)  effect  of  recovery.  677 

CURTESY. 

An  estate  by  curtesy  cannot  attach  to  a 
mere  life  estate.    Bigley  v.  Watnon  (Tenn.)  679 

DAMAGES.    See  also  Fright. 

1.  An  abortive  attempt  to  sell  property  as 
prescribed  by  N.  D.  Rev.  Code,  §  4ai3.  in  or- 
der  to  fix  the  amount  of  liability  of  a  vendee 
who  has  broken  his  contract,  will  not  preclude 
the  recovery  of  the  damages  prescribed  by 
:^  4988.  subd.  d,  and  g  6009.  Stanford  v. 
Magill  (N.  D.)  760 
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S.  The  measure  of  damages  for  a  vendee's 
breach  of  an  executory  contract  of  purchase, 
when  the  property  has  not  been  resold  as  pre- 
scribed by  N.  D.  RcT.  t*ode,  §  4888,  is,  under 
g  4988.  subd.  2,  the  excess,  if  any,  of  the 
amount  due  from  the  buyer  under  the  contract 
over  the  value  to  the  seller,  together  with  the 
excess,  if  any,  of  the  expenses  of  marketing 
the  property  over  those  which  would  have 
been  incurred  in  delivering  it  to  the  purchaser; 
while  under  §  5009  the  value  to  the  seller  is 
deemed  to  be  the  price  which  be  could  have 
obtained  in  the  market  nearest  the  place  where 
It  should  have  been  accepted  by  the  buyer,  and 
at  such  time  after  the  breach  as  would  have 
sufficed,  with  reasonable  diligence,  for  the 
seller  to  effect  a  resale.  Id, 

8.  A  verdict  for  $8,500  for  an  injury  to  a 
laborer  who  is  shot  in  the  finger  and  through 
bis  thumb,  and  whose  right  arm  is  perforated 
with  shot  from  the  shoulder  to  his  hand,  many 
of  which  are  never  extracted,  and  whose  rlgbt 
leg  also  receives  several  shot  bv  which  his 
capacity  for  lifting  is  permaDentfy  affected,  is 
Dot  excessive,  mat  Memphis  Packet  Co.  v. 
WhiU  (Tenn.)  487 

4.  A  mortgagor  may  elect  to  recover  full 
dam  Ages  on  account  of  the  unlawful  sale  of 
the  land  under  a  power  of  sale  in  the  mortgage 
when  there  was  no  default,  and  thus  ratify  the 
title  of  a  purchaser  who  has  bought  the  land 
for  value  in  good  faith,  although  he  might,  in- 
stead, repudiate  the  sale  and  r^eem  the  prem- 
ises.   Bogen  v.  Barnes  (Mass.)  145 

DEAD  ANIMALS. 

Notes  and  Briefs. 
Municipal  regulation  as  to  nuisance  of.    830 

DEBTOR  AND  CREDITOR.    See  also 

fluSBAKD  AND  WiFE,  4-6. 

Notes  and  Briefs. 

Debtor  and  creditor;  gift  to  wife  of  hus- 
band's earnings.  190 

DEDICATION. 

Leaving  land  unsubdivided  upon  a  plat 
with  an  express  dedication  as  public  ground 
Dot  to  be  occupied  by  buildings  of  aov  descrip- 
tion, or  marking  it  as  a  street  and  holding  it 
out  as  open  ground,  no  buildings,  to  pur- 
chasers, is  equivalent  to  a  dedication  for  public 
nse,  and  creates  a  restriction  against  the  erec- 
tion of  buildings  thereon.  Chicago  v.  Ward 
(III)  849 

DEEDS.    See  also  Waters,  1. 

The  delivery  of  a  deed  to  his  natural 
child  by  the  grantor  to  the  deputy  clerk  of  the 
court,  with  instructions  to  have  it  proved  by 
the  subscribing  witness  before  the  clerk  who 
was  then  absent  from  the  office,  and  to  have  it 
duly  registered,  is  complete  and  passes  title, 
and  cannot  be  defeated  by  the  grantor's  subse- 
quently changing  his  mind  and  recalling  the 
deed  and  destroying  it  before  It  had  been 
proved,  although  tbe  grantee  knew  nothing  of 
the  deed  or  of  Its  recall.  Bobbins  v.  Bascoe  (N. 
C.)  288 
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DEFINITIONS.    See  also  Cobforationb. 
21.- 

A  copy  of  an  instrument  is  a  reproduc- 
tion or  imitation  of  it,  and  a  translation  is  not 
a  copy.    Basmussen  V,  Baker  (W JO.)  778 

DELEGATION     OF     POWER.      Bee 

CoNSTirtJTioHAL  Law,  5-7. 

DEPUTY. 

Notes  and  Bbibfs. 
Right  of  woman  to  be.  810 

DISEASE. 

Notes  and  Briefs. 
Municipal  regulation  of,  as  nuisance.       821 

DIVORCE.    Bee  Conflict  of  Laws,  8. 

DOMICIL.    See  also  Infants,  1. 
Notes  and  Briefs. 
Domlcil;  of  infant.  472 

DRAINS  AND  SEWERS. 

A  riparian  owner  has  no  right  to  have 
the  'sewage  of  a  city  turned  into  the  stream 
above  his  mill,  instead  of  being  diverted  else- 
where, although  from  one  third  to  one  half  of 
the  stream  has  been  taken  by  the  city  without 
right  and  has  entered  the  sewerage  system;  but 
tbe  disposal  of  the  sewage  is  under  the  control 
of  the  city,  and  the  remedy  of  the  riparian 
owner  for  wrongfully  taking  the  water  is  by 
action  for  damages  or  by  inJuncUon.  Fisk  v. 
Hartford  (Conn.)  474 

Notes  and  Briefs. 

Drains;   municipal   regulation  of,    as  nui- 
sances. 810 

DUE    PROCESS.    See    CoNSTrrnnoNAL 
Law,  11-16. 

DUMMY  RAILWAY.    See  Nbolioencb, 
6;  Pleading,  3. 

DUTIES. 

Notes  and  Briefs. 
State  imposts  on  imports.  078 

EASEMENTS. 

1.  The  rightful  use  for  mill  purposes  of 
water  from  a  great  public  pond  belonging  to 
the  state  has  no  element  of  adverseness  in  it, 
and  can  never  ripen  into  a  prescriptive  title. 
Auburn  v.  Union  Water  Power  Co,  (Me.)    188 

2.  The  right  to  use  an  elevator  for  hoist- 
ing goods  from  a  basement  room  up  to  the 
sidewalk,  or  lowering  them  from  the  sidewalk 
to  the  basement,  cannot  be  implied  as  inci- 
dental or  appurtenant  to  the  estate  in  the  base- 
ment room,  where  the  elevator  was  not 
originally  intended  for  use  by  occupants  of 
that  room,  and  suitable  means  of  ingress  and 
egress  were  furnished  by  steps  and  doors  from 
the  basement  to  the  street,  while  there  was  at 
no  time  any  access  to  the  elevator  directly  from 
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the  basecDPDt.  and  ooly  through  aDOther  room 
bj  a  way  which  was  DOt  a  common  passage- 
way.    Cummingt  v.  Perry  (Mass.)  149 

KoTKS  A^'D  Briefb. 

Easemeot;  by  impIicatioD.  149 

ELECTRICAL  USES  AND  APPLI- 
ANCES.    See  also  Evidence,  11, 19. 

NoTEB  AND  Briefs. 

Electricity;  as  a  nuisance  under  municipal 
control.  806 

ELECTRIC    LIGHT.;  See    Municipal 

GORPOBATIONS,  1,  2. 

ELECTRIC  RAILWAYS.  See  Car- 
rie s  18,  KoTKs  AND  Briefs;  Rail- 
roads, 18-16;  Street  Railways,  5-7. 

ELEVATORS.  See  also  Easements,  2; 
Negligence,  8. 

A  lessor  who  is  not  in  possession  or 
control  of  an  elevator  well  in  a  leased  build- 
ing wbich  tbe  tenant  has  covenanted  to  keep  in 
repair  is  not  liable  for  the  death  of  a  person 
who  falls  tbrrein  while  delivering  goods  to  the 
tenant  on  the  latter's  invitation,  although 
there  was  a  dangerous  defect  consisting  of  a 
large  opening  between  the  elevator  and  the 
outer  wall.    Menwnyr.  Beekmt/i(R,L)       716 

EMINENT  DOMAIN.  See  also  Waters, 
17. 

1.  An  appropriation  of  water  and  a  water 
plant  to  public  use  by  the  state,  for  which  just 
compensation  must  be  made,  is  in  effect  made 
by  Cal.  Const,  art.  14,  g  1,  wbich  subjects  to 
the  control  of  tbe  state  every  public  water  sup- 
ply.   San  Diego  Water  Co.  v.  San  Diego  (Cal.) 

460 
(Per  Van  Fleet.  Henshaw,  and  McFarland,  JJ.) 

2.  Assessments  or  charges  for  the  creation 
of  an  assurance  fund,  under  Ohio  act  April  27, 
1896,  made  upon  the  issuance  of  certificates  of 
title,  when  made  on  real  estate  in  the  hands  of 
an  assignee  for  creditors,  constitute  an  uncon- 
stitutional taking  of  property  without  the  con- 
sent of  the  owners  and  without  compensation 
for  uses  that  are  not  public,  since  the  fund  is 
for  the  benefit  of  persons  whose  lands  have 
been  wrongLully  taken  from  them.  State, 
Monnett,  v.  Quilbert  (Ohio)  519 

Notes  and  Briefs. 

Eminent  domain ;  railway  as  additional 
burden  on  street;  injury  to  riparian  owners. 

608 

Provision  as  to  property  damaged;  compen- 
sation for  vacating  street.  285 

EQUITT.    See  also  Husband  and  Wife,  2. 

Compensation  for  damasres  may  be  allowed 
in  equity  to  avoid  multiplicity  of  suits,  where 
remainderman,  reversioner,  or  tenant  in  com- 
mon sues  to  enjoin  waste.  WUlianuon  v. 
Jone$  (W.  Va.)  694 

Notes  and  Briefs. 

Equity;  enforcement  of  constructive  trust. 

497 
88  L.  R.  A 


ESTOPPEL.    See  also  Cobporationb,  15. 

1 .  Consent  of  owners  abutting  upon  a  park 
dedicated  under  restrictions  against  the  erec- 
tion of  buildings,  to  the  erection  of  one  or 
more  buildings  upon  such  park,  will  not  estop 
them  from  bringing  suit  to  enjoin  tbe  erectioD 
of  other  buildings.     Chicago  v.  Ward  (111.)  849 

2.  A  city  acting  as  trustee  of  a  public 
park  bounded  upon  a  lake  by  filling  in  sub- 
merged land  adjacent  thereto  as  a  part  of  ibe 
park  is  estopped  from  claiming  title  to  tbe 
same  free  from  the  park  trust,  and  from  re 
strictions  thereof  agamst  the  erection  of  baild 
ings  upon  the  park.  Id. 

8.  A  city  is  not  estopped  from  enforcin? 
the  forfeiture  of  a  street-railway  franchise  for 
nonuser,  merely  because  of  its  intcrfereore 
with  the  street  railway  company's  rights  in 
some  respects,  unless  that  was  such  as  to  ju« 
tify  or  excuse  the  non operation  of  the  road. 
State,  Eansae  City,  v.  Bast  Fifth  Street  R,  (o. 
(Mo.)  218 

4.  An  Infant  of  years  of  discretion  by  Id 
tentional  fraudulent  conduct  will  be  barred, 
under  the  doctrine  of  estoppel  in  pais,  from 
asserting  title  either  to  real  or  personal  prop 
erty  against  one  misled  thereby.  WilUam»^n 
V.  Jones  (W.  Va.)  694 

6.  A  married  woman  cannot,  even  by 
fraudulent  conduct,  be  barred  under  the  prin- 
ciple of  estoppel  in  pais,  from  asserting  her 
title  to  laod,  though  separate  estate;  but  it  is 
different  as  to  her  personal  estate,  under  stai- 
utes  giving  her  the  right  to  contract  as  if  sin- 
gle. Id, 

6.  The  mere  silence  of  cotenants  when  a 
tenant  in  common  who  is  also  the  owner  of  a 
life  estate  in  the  land  proceeds  to  take  petro- 
leum from  the  land  will  not  estop  them  from 
asserting  their  title  against  him.  Id. 

7.  A  parol  ratification  by  a  mortgagor  of  a 
void  sale  under  a  power  in  the  mortgage  is 
sufiicient  to  confirm  the  title  of  a  bona  fide 
purchaser  who  has  bought  the  land  in  reliance 
upon  the  records,  which  showed  an  apparently 
good  title.    Sogers  v.  Barnes  (Mass.)  144 
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Estoppel;  doctrine  of. 
By  laches. 
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EVIDENCE.    See  also  Witnesses. 

Judicial  notice* 

1.  Judicial  knowledge  is  taken  of  the  fact 
that  at  tbe  elections  in  several  years  persons 
who  could  read  the  Constitution  of  the  state 
only  in  a  translation  were  allowed  to  vote. 
Rasmvssen  v.  Baker  (Wyo.)  773 

2.  Tbe  court  knows  judicially  tbe  proper 
biennial  year  in  which  the  law  requires  trustees 
of  each  county  in  the  state  to  meet  and  elect 
officers.     Wampler  v.  State,  Alexander  (Ind.) 

»29 

3.  It  is  common  knowledge  that  tbe  condi- 
tion in  wbich  privy  vaults  shall  be  kept,  when 
allowed  to  exist,  their  construction,  their  local- 
ity, and  the  time  and  manner  of  remoTtng 
their  contents,  have,  especially  in  cities,  beea 
su  bjected  to  sharp  police  regulation.  Earri fig- 
ton  V.  Providence  (R.  Lj  805 
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4.  The  expeoditure  bv  a  city  of  vast  sums 
of  moner  in  perfectiDg  Its  water  and  sewer 
Bjatems  it  a  matter  of  common  knowledge. 

Id. 

Presmnptions  and  burden  of  proof. 

5.  Defendant  on  trial  for  murder,  who  re- 
lies OD  the  defense  of  insanity,  must  show  af- 
firmatively by  a  preponderance  of  the  evidence 
introduced  at  the  trial  that  be  was  insane 
wbeu  he  committed  the  homicide.  Ryder  v. 
State  (Ga.)  721 

6.  A  wife  who  turns  remittances  from  her 
husband  into  a  business  which  she  carries  on 
in  partnership  with  a  third  person,  and  out  of 
which  both  families  are  supported,  has  the  bur- 
den of  proving,  as  against  the  husband's  cred- 
itors, that  their  rights  have  not  been  injured 
thereby,  and  that  an  equivalent  sum  was  prop- 
erly and  actuallv  consumed  by  the  husband's 
family.     T^tfetnen  v.  Lynam  (Me.)  190 

7.  The  presumption  is  that  a. jud^ent ob- 
tained against  a  husband,  and  which  is  claimed 
to  t>e  a  lien  upon  community  property,  was 
for  a  community  debt,  if  there  is  no  proof  on 
the  subject.     Uoetzinger  v.  Rosenfeld  (Wash.) 

257 

8.  It  will  be  presumed  that  the  law  re 
quiring  payment  of  a  tax  on  the  increase  of 
the  capital  stock  of  a  corporation  has  been 
complied  with,  when  the  stock  has  been  in- 
creased and  there  is  no  evidence  that  the  tax 
has  not  been  paid.  Peck  y.  Elliott  (C.  C.  A  pp. 
6th  C.)  616 

9.  The  burden  is  on  the  insurer  to  show 
materiality  of  a  concealment  by  an  applicant 
for  life  insurance,  as  well  as  fraudulent  intent, 
for  the  purpose  of  avoiding  the  policy.  Penn 
Mut.  L,  Ins,  Co,  V.  Meehaniet^  Sav,  Bank  A  T, 
Co,  (C.  0.  App.  6th  C.)  83 

10.  The  burden  of  proving  the  truth  of  an- 
swers by  an  applicant  for  life  insurance,  which 
are  by  the  contract  made  warranties,  rests 
upon  the  one  seeking  to  recover  on  the  policy, 
although  the  burden  may  be  lifted  as  to  mat- 
ters which  only  affect  the  right  of  action,  by 
the  presumption  in  favor  of  honesty  and 
against  fraud  until  something  appears  to  rebut 
it.  Siceeney  t.  Metropolitan  Z.  In$.  Cor,  (R. 
L)  297 

11.  The  escape  of  electricity  from  a  street 
railway,  to  the  injury  of  a  horse  being  driven 
on  a  public  street,  is  presumptive  proof  of 
negligence  in  the  operation  of  the  railway. 
Trenton  Pau.  R,  Co,  y.  Cooper  (N.  J.  Err.  & 
App.)  637 

Oral  as  to  writing. 

12.  Oral  evidence  that  a  duplicate  draft  was 
given  to  accommodate  the  payee  in  order  to 
enable  him  to  collect  the  money  from  the 
drawee  dors  not  contradict  or  vary  the  terms 
of  a  written  contract  between  the  parties,  be- 
cause the  contract  was  made  by  the  original 
draft  and  the  duplicate  adds  nothing  thereto. 
Bank  of  Qilby  y.  Parnnoorth  (N.  D.)  843 
Opinions. 

13.  Testimony  of  nonexperts  as  to  the  ap- 
pearance of  footprints  in  the  sand  near  the 
scene  of  a  crime,  and  prints  made  in  sand  by 
boots  worn  by  the  prisoner,  is  admissible  upon 
the  question  of  his  connection  with  the  crime. 
Johnson  v.  State  (N.  J.  Err  &  App.)  373 

38  L.  R.  A. 


14.  Testimony  of  expert  witnesses  as  to  the 
value  of  the  property  of  a  water  company  is 
not  admissible,  at  least  in  favor  of  the  com- 
pany, as  against  the  better  evidence  of  its  own 
books  on  the  subject.  San  Diego  Water  Co,  y. 
San  Diego  (Cal.)  460 

15.  An  insurance  expert  will  not  be  per 
mitted  to  state  whether  or  not  a  misrepresented 
or  concealed  fact  in  an  application  for  a  life 
policy  would  be  regarded  among  insurance 
companies  generally  as  material.  Penn  Jdut. 
L.  Jn$.  Co.  V.  Mechaniet^  Sav.  Bank  d  T.  Co. 
(C.  C.  App.  6th  C.)  33 

16.  An  insurance  expert  cannot  be  permit- 
ted to  give  his  opinion  that  certain  undisclosed 
facts  increased  the  risk  of  a  life  policy,  but  he 
may  state  the  usage  of  insurance  companies  as 
to  rejecting  risks  when  made  aware  of  such 
facts.  Id. 

Res  sestsB* 

17.  Words  spoken  by  a  driver  in  the  effort 
to  control  a  runaway  horse  are  admissible  in 
evidence  as  a  part  of  the  res  gestcf,  in  an  action 
for  damages  resulting  from  the  frightening  of 
the  horse.  Trenton  Past.  R,  Co,  y.  Cooper  (N. 
J.  Err.  &  App.)  637 

Relevancy. 

18.  Evidence  legal  for  some  purposes  can- 
not be  excluded  because  a  jury  may  errone- 
ously use  it  for  another  purpose.  Id, 

19.  Evidence  of  previous  experience  of  a 
driver  in  the  case  of  electric  shock  to  a  horse 
is  competent  to  account  for  his  words  and  con- 
duct in  endeavoring  to  control  a  horse  which 
had  received  a  shock,  but  not  to  prove  the  fact 
of  the  shock.  Id, 

20.  Evidence  of  the  effect  of  air  upon  mail 
sacks  thrown  from  running  trains  is  inadmissi- 
ble on  the  question  of  the  effect  upon  a  boy 
weighing  65  pounds  standing  near  a  passing 
train.  Qraney  v.  St.  Louie^  I.  M,  dh  S.  R.  Co. 
(Mo.)  ^  633 

21.  Upon  the  question  of  intent  in  omitting 
existing  policies  from  the  answer  to  a  question 
in  an  application  as  to  the  amount  of  other  in- 
surance, evidence  of  similar  omissions  by  the 
applicant  in  answer  to  similar  questions  by 
other  companies  is  relevant  and  competent 
Penn.  Mut.  L.Ins.  Co.  v.  Mechanics*  Sav.  Bank 
db  T.  Co.  (0.  C.  App.  6th  C.)  33 

Weight  and  sufficiency. 

22.  The  contents  of  a  lost  will  cannot  be 
proved  solely  by  the  declarations  of  tl;e  testa- 
tor.    Clark  V.  Turner  (Neb.)  433 

23.  Testimony  as  to  the  contents  of  a  lost 
will  by  a  witness  who  has  never  inspected  it 
but  has  derived  knowledge  only  from  the  tes 
tator's  reading  it  to  him  is  in  effect  only  testi 
oiony  as  to  the  testator's  declarations,  aud  is 
not  sufficient  to  prove  the  contents  of  the  lost 
will.  Jd. 

24.  A  variance  between  an  averment  that 
plaintiff  was  an  employee  of  a  railroad  com- 
pany, and  proof  that  be  was  employed  by  its 
lessee  and  injured  through  the  lessor's  negli- 
gent construction  of  its  road,  is  immaterial. 
I^e  V.  Southern  P,  R.  Co,  (Cal.)  71 

25.  It  is  the  duty  of  the  jury  on  a  trial  for 
murder  in  which  the  defense  of  insanity  is  set 
up,  to  consider  the  evidence  on  such  defense 


Excavation— FiSHBRiBB 


in  coDDection  with  the  other  evidence  in  the 
case,  although  it  does  not  appear  from  the  pre- 
ponderance of  such  evidence  that  defendant 
was  insane  at  the  time  of  the  homicide,  and  the 
Jury  must  then,  in  view  of  all  tbe  evidence, 
determine  whether  or  not  a  reasonable  doubt 
of  defendant's  guilt'  exists  in  their  minds. 
Bj/der  v.  State  (Ga.)  721 

NoTEB  AND  Briefs. 

Judicial  notice  of  negro  population.         878 

Presumption  from  failure  to  offer.  695 

Proof  of  tracks  or  impressions.  878 

Non-expert  opinions  as  to  sanity  or  In- 
sanity:—(1.)  The  general  rule  as  to  admissibil- 
ity: *(a)  when  admissible;  (b)  grounds  of 
aamissibility;  (IL)  exceptions:  (a)  states  adopt- 
ing different  rules;  (b)  privilege  of  witness; 
(III.)  what  constitutes  opinion  evidence;  (IV.) 
who  may  give;  (Y.)  acquaintance  necessary:  (a) 
general  rules;  (&)  application  in  particular  cases: 
(1)  in  criminal  proceedings;  (2)  in  civil  actions; 
(YI.)  facts  and  reasons  as  a  basis  for  an  opinion : 
{a)  general  rules  as  to  statement  of;  (b)  effect 
of  failure  to  state;  {e)  what  facts  may  be  stated; 
{d)  what  facts  warrant  an  opinion;  (YII.)  scope: 
(a)  confinement  to  conclusions  from  facts 
stated;  (b)  comparisons  and  conclusions  from 
observation ;  (e)  conclusions  of  law  and  fact;  (d) 
as  to  particular  statements:  (1)  In  criminal  pro- 
ceedings; (2)  in  civil  cases;  (YIII.)  time  to 
which  opinion  relates;  (IX.)  cross-examination, 
rebuttal,  and  Impeachment;  (X.)  weight:  (a) 
generally;  {b)  as  affected  by  character,  capacity, 
and  opportunity;  (c)  as  affected  by  the  facts 
and  reasons  stated:  (d)  as  compared  with  ex- 
pert and  other  evidence;  (e)  a  question  for  tbe 
jury.  721 

Res  gesta.  637 

To  establish  lost  or  destroyed  wills:— (I.) 
Presumption  as  to  revocation  of  missing 
will:  (a)  generally;  (b)  burden  of  proof;  (<?)  re- 
butting presumption;  {d)  declarations;  {e)  where 
there  is  more  than  one  will;  (II.)  proof  of  exe- 
cution: (a)  generally:  (J)  declarations;  (<?)  wit- 
ness; (III.)  evidence  of  the  contents;  (a) 
sufficiency:  (1)  in  general;  (2)  wills  torn  in 
pieces;  (3)  proof  by  copy;  (4)  number  of  wit- 
nesses; (5)  proving  part  of  the  contents:  (6) 
declarations;  {c)  loss  after  probating  or  filing 
for  record.  433 

EXCAVATION.    See  Highways,  2;  Neo- 

LltiENCB,  4,  5. 

EXECUTION.    See  Corporations,  16. 

EXECUTORS  AND  ADMINISTRA- 
TORS.  See  also  Cokstitutional  Law, 
11. 

Notes  and  Brtef& 

Executors;    administration    on  estate    of 
living  persons.  294 

EXPECTANCY.    See  also  Contracts,  8. 

A  written  agreement  to  transfer  a  share 
of  a  mere  expectancy  cannot  be  sustained  as  a 
gift  and  is  not  valid  when  it  is  entirely  one- 
sided without  any  consideration,  and  is  not 
made  in  settlement  of  any  controversy  or  dis- 
pute.    Be  Lennig'i  EstaU  (Pa.)  878 
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NoTBs  and  BBIKm 

Expectancy;  transfer  of;  oonsideratloii  for. 

878 

EXPERTS.    Bee  EvrosscB,   Notes  ass 
Briefs. 

EXPLOSION.    See  also  Carriers,  10-12. 

NoTBS  and  BRIBFBb 

Explosives;  municipal  regulation  of«  as  a 
nuisance.  806 

EXPRESS     COMPANIEa    See    Cab- 

RIERS,  5,  6. 

EXTRADITION. 

1.  The  governor  of  a  state  has  the  right  to 
revoke  his  warrant  for  the  surrender  of  an  al- 
leged fugitive  from  justice,  at  any  time  before 
he  is  taken  out  of  the  state.  State,  Nitbett,  v. 
To<^  (Minn.)  224 

2.  A  person  held  for  interstate  extradition 
must  be  discharged  on  habeas  corpus  if  it  ap- 
pears that  the  governor's  warrant  for  bis  ssur 
render  has  been  revoked;  and  the  ground  of 
such  revocation  cannot  k)e  inquired  into  by  tbe 
court.  Id. 

8.  A  fugitive  from  Justice,  who  waives 
the  necessity  of  requisition  papers,  and  sub- 
mits to  an  arrest  upon  a  warrant  and  to  be 
brought  back  into  tbe  state  from  which  he  has 
fled,  IS  deemed  to  come  back  voluntarily  into 
the  Jurisdiction,  and  may,  on  arrival  there,  be 
prosecuted  for  another  offense  than  that  de- 
scribed in  the  warrant  and  to  respond  to  which 
he  agreed  to  return.    State  ▼.  McNaspy  (Yati,) 

756 
Notes  AND  Briefs. 

For  what  person  extradited  may  be  pro<^ 
cuted.  756 
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FAIR.    See  Horse  Kagb. 

FAMILY     EXPENSE.    See 

AND  Wife.  3. 

FENCE.    See  Railroads,  7-9. 

FERTILIZERS. 

Notes  and  Briefs. 

Municipal  regulation  of  manufacture  of.  ss 
nuisance.  653 

FILTH. 

Notes  and  Briefs. 
Municipal  regulation  of  nuisance  of.        ZU 


FISH  COMMISSIONER. 

Notes  and  Briefs. 
Riorht  of  woman  to  be. 


211 


FISHERIES.    See   also    Constitutional 
Law,  8;  Statutes,  7. 

Fish  are  to  be  classed  as  game  witbin 
the  meaning  of  a  constitutional  provisioo 
against  special  laws  to  provide  for  the  protec- 
tion of  game.    State  v.  Higgiru  (S.  C.)       561 


FIX1UBB8— HomsB  Racb. 


808 


StandiDg  finish,  coDsisting  of  window 
and  door  aashes,  jambs,  triromiogs,  wainscot- 
ing, baseboards,  mantel  piece  without  the  til- 
ing, and  doors,  including  glass  and  hardware, 
when  placed  in  a  mortgaged  building  under  a 
contract  with  the  mortgagor  bj  which  the  con- 
tractor retains  title  until  he  is  paid,  do  not  be- 
come a  part  of  the  real  estate  so  as  to  defeat 
the  contractor's  right  to  remove  them,  when 
they  are  attached  to  the  building  by  screws 
only  and  can  be  removed  without  injury  to 
the'building.  Oirman  Sav,  d  L.  Soe.  y.  Weber 
(Wash.)  267 

NoTRB  AND  Briefs. 

Fixtures;  what  are;  right  to  remove.        268 

FOOD. 

Notes  and  Briefs. 

Municipal  regulation  as  to  nuisance  affect- 
ing. 835 

FORESTER. 

Notes  akd  Briefs. 
Right  of  woman  to  be.  211 

FORFEITURE.     See   Betting;  Street 
Railways,  2,  8. 

FORGERY.    See  also  Indictment,  2. 
Notes  and  Briefs. 
Forgery;  ratification  of.  486 

FRANCHISES.    See  also  Stbbbt  Rail- 
ways, 3. 

Notes  and  Briefs. 

Franchise;  public  control  of.  218 

FRAUD.    See  also  Bills  and  Notes,  10. 

Notes  and  Briefs. 

Fraud;  remedy  of  creditors  against  fraudu- 
lent transaction.  496 

FRIGHT. 

No  recovery  for  fright,  terror,  alarm, 
snxiety,  or  distress  of  mind,  even  if  these 
result  in  physical  injury,  can  be  had  in  an  ac- 
tion for  negligence  where  there  are  no  physical 
injuries  except  those  caused  solely  by  the 
mcDtal  disturbance.  Spade  v.  Lynn  d  B.  R. 
Co.  (Mass.)  612 

Notes  and  Bbiefs. 

Fright;  right  of  action  for  damage  from.  512 

GAME  LAWS.    See  Fisheries. 

GIFT.    Bee  Expectancy. 

GOVERNOR.    See  Courts,  1;  Extradi- 
tion, 1. 

GRAND  JURY. 

Notes  and  Bribf& 

Right  of  women  to  serve  on.  214 
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HABEAS  CORPUS.    See  also  Extradi- 
tion, 2. 

Onlv  defects  of  a  jurisdictional  char- 
acter, which  render  the  proceedings  not  merely 
erroneous,  but  absolutely  void,  can  be  consitl- 
ered  on  habeas  corpus.  SlaUy  Moriarity,  v. 
MeMahon  (Minn.)  675 

HEALTH. 

Notes  and  Briefs. 

Municipal  regulation  of  nuisances  relatine 
to.  811 

Right  of  woman  to  be  member  of  board  of. 

211 

HIGHWAYS.    See  also  Public  Imphotb- 
MENTS,  2;  Waters,  8. 

1.  Taking  a  bond  from  a  railroad  com- 
I>any  which  is  about  to  lay  tracks  in  its  streets, 
to  save  the  city  from  the  results  of  possible 
negligence  of  the  company,  will  not  increase 
the  liability  of  the  city  in  case  of  such  negli- 
gence.    Terry  ▼.  Biefimond  (Va.)  884 

2.  The  caving  of  an  excavation  under  a 
street,  through  the  negligence  of  the  railroad 
company  making  it,  does  not  make  a  citv  lia- 
ble lor  injuries  to  adjacent  buildings,  if  the 
company  bad  authority  from  the  state  to  lay 
its  tracks  within  the  city,  and  the  city  had 
legally  granted  its  permission.  Id. 

8.  Permission  to  lay  tracks  under  a  street 
is  within  the  power  given  to  a  city  council  to 
determine  and  designate  the  route  and  grade 
of  any  railroad  to  be  laid  in  the  city.  Id, 

4.  Owners  of  property  abutting  on  that 
portion  of  a  street  which  is  not  vacated,  but 
which  is  left  in  a  cul  de  sac  by  vacating  an- 
other part  of  the  street,  if  the  market  value  of 
the  property  is  lessened  thereby,  are  entitled 
to  dnmages  under  Pa.  act  April  21,  1858,  |i;  6, 
giving  the  owner  of  land  injured  by  the  vaca- 
tion of  a  street  the  same  right  to  damages  as  if 
it  was  injured  by  the  opening  or  widening  of 
a  street.    Be  Melon  Street  (Pa.)  275 

Notes  and  Briefs. 

Highways;  liability  of  persons  creating  de- 
fects in.  884 

Vacation  of;  remedy  of  landowner.  285 

HOGS.    See  Animals,  Notes  and  Briefs; 
Municipal  Corporations,  5. 

HOMICIDE.    See  Trial,  15,  16. 

HORSE  RACE. 

1.  The  owners  of  a  horse  not  known  to  be 
vicious  or  dangerous  are  not  liable  to  a  by- 
stander injured  by  his  bolting  the  track  during 
a  race  in  which  he  was  entered,  while  he  was 
in  charge  of  a  good  and  expert  rider.  Rally- 
burton  V.  Burke  County  Fair  Auo.  (N.  C.)  156 

2.  A  fair  association  is  not  liable  for  in- 
juries to  one  who  is  injured  by  the  bolting  of 
a  horse  from  a  track  where  a  race  is  beine 
held,  if  it  has  provided  a  suitable  grand  stand 
from  which  the  race  could  be  viewed,  and  has 
erected  a  railing  composed  of  2  X  4  timber 
nailed  to  posts  8i  or  4  feet  high,  between  the 
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of  warranty  of  answers  in  an  application  for 
insurance,  no  misrepresentation  made  in  good 
faith  shall  defeat  the  policy  unless  it  is  material 
to  the  risk,  the  mere  fact  of  warranty  in  form 
will  not  render  every  statement  of  fact  mate- 
ria, but  the  question  of  materiality  is  subject 
to  judicial  investigation.  Penn  Mut,  L.  Ins, 
Co.  y.  Mechanic^  Sat,  Bank  dk  T,  Co,  <C.  C. 
App.  6th  C.)  88 

9.  False  answers  in  an  application  for  in- 
surance, knowingly  made  for  the  purpose  of 
misleading  the  company,  although  not  mater- 
ial, will  avoid  the  policy  under  a  statute  pro- 
viding that  such  answers  innocently  made  shall 
have  no  dfect  on  the  policy.  Id, 

10.  A  representation  is  made  in  bad  faith, 
within  the  meaning  of  a  statute  providing  that 
it  shall  not  avoid  the  policy  unless  made  in  bad 
faith,  only  when  it  is  made  with  actual  intent 
to  mislead,  not  when  it  is  made  through  for- 
getf ulness  and  inadvertence.  Id, 

11.  Materiality  of  a  concealment  of  other 
insurance,  upon  a  life  risk,  cannot  be  presumed 
from  the  fact  that  such  concealment  was  made 
by  the  applicant  in  applications  to  other  com- 
panies. Id, 

12.  Concealment  by  an  applicant  for  life 
insurance,  of  embezzlements  by  him  which 
are  not  inquired  about  by  the  insurer,  will  not, 
unless  fraudulent,  avoid  the  policy,  although 
the  fact  of  eoibezzlement  may  be  material  to 
the*risk.  Id. 

18.  A  warranty  in  an  application  for  life 
insurance,  that  no  circumstance  or  information 
has  been  withheld  touching  applicant's  past  or 
present  state  of  health  and  habits  of  life  with 
which  the  insurer  ought  to  be  acquainted,  does 
not  cover  a  habit  of  embezzlement  as  to  which 
the  application  contains  no  inquiry.  Id, 

14.  A  question  as  to  occupation,  in  an  ap- 

{>lication  for  life  insurance,  does  not  call  for 
nformation  as  to  the  fact  of  the  applicant 
being  an  habitual  embezzler.  Id. 

15.  Mere  temporary  ailments  or  affections, 
not  bf  a  serious  or  dangerous  character,  which 
pass  away  and  are  likely  to  be  forgotten  be- 
cause they  leave  no  trace  in  the  constitution, 
are  not  to  be  regarded  as  diseases  within  the 
meaning  of  a  life  insurance  policy.  Id, 

16.  Omitting  a  part  of  the  insurance  car- 
ried, from  an  answer  to  a  question  in  an  ap- 
plication as  to  policies  in  other  companies, 
with  directions  to  state  companies  and  amount, 
will  render  the  answer  false.  Id. 

17.  An  application  for  a  policy  of  insur- 
ance in  Minnesota,  on  property  located  in 
WasbiDgton,  which  is  delivered  by  tbe  com- 
pany on  a  certain  day  in  the  latter  state,  will 
be  held  to  have  been  before  a  transfer  of  the 
property,  which  took  place  two  days  before 
the  policy  was  delivered,  for  the  purpose  of  de- 
termining tbe  truthfulness  of  a  statement  as  to 
the  title  to  the  property.  Pioneer  Sat,  <fe  L, 
Co,  V.  Providence  Was/nngtcn  Ins,  Co.  (Wash.) 

897 

18.  A  conveyance  from  the  mortgagor  to 
mortgagee  prior  to  tbe  date  of  the  fire,  which 
is  not  accepted  until  after  that  date,  will  not 
avoid  a  policy  of  insurance  on  tbe  property  for 
change  of  title,  since  the  mortgagor  may  keep 
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his  mortgage  alive  and  prevent  its  merging  in 
the  title  if  it  is  to  his  interest  to  do  aa         Id, 

19.  Change  of  title  by  deed  from  mortgagor 
to  mortgagee  in  the  interval  between  tbe  appli- 
cation by  Ihe  mortgagee  for  insurance  od  the 
property  and  delivery  of  the  policy  will  not 
render  the  insurance  void  for  false  deflcripcioo 
of  the  property  as  belonging  to  the  mongagor. 
if  the  facts  of  the  existence  of  the  mortgage 
and  the  pendency  of  foreclosure  proceedings 
are  stated  in  the  application.  Id, 

20.  A  violation  of  the  ordinary  stipulation 
in  a  mortgage  clause  on  an  insurance  policy, 
that  the  mortgagee  will  notify  the  insurer  of  a 
change  of  title  to  the  property,  ia  not  a  ground 
for  forfeiture  of  the  policy,  but  is  merely  a 
breach  of  contract  for  which  an  action  for 
damages  will  lie  if  the  insurer  is  injured.     Id. 

21.  Additional  insurance  taken  without  tbe 
consent  of  the  prior  insurer  increaaea  tbe  risk 
as  matter  of  law,  so  that  the  proviaion  of  Ohio 
Rev.  Stat.  ^  8648,  as  to  the  liability  on  a  policy 
in  the  absence  of  any  change  increasing  the 
risk  without  the  consent  of  the  insurers,  does 
not  apply.    Sun  Fire  Office  v.  dark  (Ohio: 

562 

22.  A  mortgage,  although  in  tbe  form  of 
an  absolute  deed,  does  not  make  any  change  in 
the  title,  interest,  or  possession  of  the  properly 
of  the  insured  within  the  meaning  of  a  provi- 
sion in  a  policy  that  it  shall  be  void  in  case  of 
such  change.  M. 
Total  disabiUty. 

28.  Total  disability  within  the  meaninir  of 
an  accident  policy  does  not  mean  absolute 
physical  inability  to  transact  any  kind  of  busi- 
ness pertaining  to  one's  occupation,  but  it  is 
sufficient  if  his  injuries  are  such  that  common 
care  and  prudence  require  him  to  desist  from 
transacting  any  such  business  in  order  to  effect 
a  cure.  LobdiU  v.  Laboring  Men's  Mut.  Aid 
Asso.  (Minn.)  587 

.24.  Ability  to  perform  occasionally  acme 
trivial  or  unimportant  act  connected  with  some 
kind  of  business  pertaining  to  one's  occupa- 
tion will  not  render  his  disability  partial  in- 
stead of  total,  provided  that  he  is  unable  to 
transact  substantially,  to  any  material  extent, 
any  kind  of  business  pertaining  to  his  occupa- 
tion. Id. 

25.  Inability  to  transact  some  kinds  or 
branches  of  business  pertaining  to  one's  occu- 
pation as  a  merchani  will  not  constitute  total 
disability  to  transact  "any  and  every  kind  of 
business  pertaining  to  the  occupation,'*  if  be  is 
able  to  transact  some  other  kinds  or  branches 
of  business  pertaining  thereto.  Id. 

26.  Tbe  fact  that  a  merchant  goes  to  his 
store  several  times  a  week  when  he  is  down 
town  to  see  his  physician  and  get  shaved,  and 
sits  down  for  a  brief  time,  but  takes  no  part  in 
the  business  except  to  hand  out  a  small  article 
to  a  customer  and  take  change  for  it  on  one  or 
two  occasions,  does  not  show  that  he  is  doc 
wholly  disabled  from  transacting  any  and  every 
kind  of  business  pertaining  to  his  occupation. 

Id 

27.  The  fact  that  a  man  goes  to  his  office 
every  day  for  a  short  time  without  doing  any 
work  or  business  there  does  not  show  that  he 
is  not  wholly  disabled  from  prosecuting  any 
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and  every  kind  of  busiDess  pertalDio^  to  bis 
occupatioD,  where  bis  business  consists  in  mak- 
ing loans  on  personal  security.  Turner  v. 
Fidelity  d  a  Co.  (Micb.)   ,  529 

Waiver  of  provision* 

28.  A  letter  from  an  insurer  to  a  claimant 
asking  that  the  matter  be  allowed  to  rest  until 
the  adjuster  of  the  company  can  see  the  claim- 
ant or  bis  attorney  constitutes  a  waiver  of  a 
provision  in  the  policy  limiting  the  time  for 
furnishing  proofs  of  death  and  beginning  an 
action  on  the  policy.  Id. 

Delay  of  action. 

29.  Delaying  action  for  insurance  for  more 
than  one  year  and  a  half  after  a  letter  from  the 
insurer  askini;  that  the  matter  may  rtst  until 
an  adjuster  calls  is  not  fatal,  although  nothing 
more  is  beard  about  the  adjuster  and  the  delay 
COD  tinned  for  nearly  a  year  after  the  limitation 
of  the  time  for  action,  which  was  waived  by 
the  letter,  had  expired.  Id. 

Subrog^ation. 

80.  The  right  of  recovery  against  the  per- 
son causing  the  loss,  which  is  reserved  to  the 
iosurer  by  a  clause  in  a  policy,  depends  upon 
the  law  existing  at  the  time  of  the  fire.  Leavitt 
V.  Canadian  P.  R.  Co.  (Me.)  152 

Insolvency  of  insurer. 

31.  A  special  fund  for  the  benefit  of  policy- 
holders of  an  insolveot  insurance  company 
cannot  be  charged  with  any  portion  of  the 
costs  and  commissions  incurred  in  administer- 
iDg  the  general  fund,  which  is  totally  distinct. 
lh9Um  dt  A.  R.  Co.  ▼.  Mercantile  Irust  db  D. 
Co  (Md.)  97 

82.  The  importance  of  distributing  assets 
of  an  insolvent  insurance  company  at  an  early 
dale  prevents  postponing  the  settlement  to 
await  the  determination  of  every  contingency 
on  which  its  policy  engagements  are  sus 
pended;  and  the  court  may  fix  a  reasonable 
time  within  which  claims  must  be  filed  in  or- 
der to  participate,  although  this  may  result  in 
a  misfortune  to  those  whose  claims  are  cut  ofT. 

Id. 

38.  Policy-holders  of  an  insolvent  insurance 
company  have  the  right  to  participate  with  all 
other  creditors  in  the  general  fund  of  the  com- 
pany's assets  after  they  have  exhausted  a  spe- 
cial fund  which  is  held  in  trust  for  them 
alone.  Id. 

34.  A  surrender  of  a  trust  fund  by  a  state 
treasurer  under  order  of  court,  when  he  held 
it  for  the  benefit  of  the  policy  holders  of  an 
insurance  company,  does  not  affect  their  rights 
therein.  Id. 

35.  A  deposit  with  a  state  treasurer  of  se- 
curities as  a  guaranty  for  the  payment  of  poli- 
cies of  an  insurance  company,  whether  made 
855  a  statutory  requirement  or  voluntarily,  and 
whether  held  by  him  in  his  oflScial  or'in  his 
infiividual  capacit:^,  creates  a  trust  for  the 
benefit  of  such  policy  holders  in  case  of  the  in- 
solvency of  the  company,  to  the  exclusion  of 
other  claims  except  a  paramount  claim  for 
taxes.  jd, 

86.  A  loss  or  injury  insured  against,  which 
takes  place  before  the  insolvency  of  the  insur 
ance  company,  but  the  amount  o'f  which  is  not 
Mcertained  or  paid  until  after  the  insolvency, 


entitles  the  policy-bolder  to  prove  for  a  sum 
equal  to  {lis  loss  or  damage  plus  the  return 
premium,  if  any.  Id. 

37.  Losses  which  happen  after  the  insol- 
vency of  an  insurance  company  are  not  prov- 
able against  the  funds  in  the  hands  of  a  re- 
ceiver of  the  company,  although  the  value  of 
destroyed  policies  may  be  proved.  Id. 

38.  On  the  breach  of  the  contract  of  an 
insurance  policy  by  insolvency  of  the  com- 
pany the  policy  holder  has  a  claim  for  the 
value  of  the  destroyed  policy,  amounting  to 
the  unearned  or  return  premium,  against  the 
assets  of  the  company.  Id. 

Reinsurance. 

39.  A  reinsurer  may  be  required  to  pay  the 
amount  of  the  loss  which  it  is  liable  for,  di- 
rectly to  the  insured  or  the  party  ultimately 
entitled  to  the  money  when  the  prior  insurer 
which  it  has  indemnified  has  become  insol- 
vent. Hunt  V.  New  Hampshire  Fire  Under- 
wriierif  Aaso.  (N»  H.)  514 

40.  The  liability  of  a  reinsurer  is  not  less- 
ened by  the  insolvency  of  an  intermediate  in- 
surer which  has  become  unable  to  pay  the 
loss,  but  the  reinsurer's  liability  is  for  the  en- 
tire amount  of  the  loss  against  which  they 
agreed  to  indemnify  the  prior  insurer.  Id. 

Notes  and  Briefs. 

Is  a  benefit  association  an  insurance  com- 
pany?—(I.)  Where  the  question  is  as  to  *'other 
insurance  ;"  (II.)  where  the  construction  of 
the  certificate  is  in  question;  (III.)  where  com- 
pliance with  state  msuraoce  law  is  required 
before  doing  business:  (IV.)  where  the  ques- 
tion is  in  regard  to  jurisdiction;  (V.)  under 
statutes  exempting  benevolent  societies;  (YD 
where  the  question  is  not  discussed;  (YII.) 
some  definitions;  (VIII.)  summary.  38 

Insurable  interest  of  assignee.  129 

Warranties  in  application.  48 

Estoppel  of  insurer  by  act  of  agent;  insur- 
able interest  of  mortgagee;  materiality  of  rep- 
resentations; change  of  ownership.  897 

Mortgage  as  affecting  change  of  title  or  in- 
terest in  insured  property: — Insurable  inter- 
ests; alienation;  assignment;  title  or  ownership; 
change  of  interest;  sale,  alienation,  convey- 
ance, transfer,  or  change  of  title;  sale  or  other- 
wise; alienation  in  whole  or  in  part;  alteration 
in  ownership  or  termination  of  interest;  spe- 
cific provision  against  encumbrance;  other 
conditions;  mutual  companies;  absolute  con- 
veyance. 562 

What  constitutes  total  disability  of  insured: — 
(I.)  Ability  to  do  some  small  act:  (II.)  inability 
to  do  anything:  (III.)  ability  to  attend  to  part  of 
the  business;  iIV.)  ability  to  do  work  in  other 
occupation;  (V.)  disability  of  particular  mem 
bers:  (a)  eyes;  {b)  hands;  {c)  feet;  (VI.)  lunacv: 
(VII.)  sickness;  (VIII.)  old  age;  (IX.)  death; 
(X.)  ••immediately"  construed:  (XI.)  **per 
week**  construed;  (XII.) other  matters;  (XIII ) 
summary.  529 

Liability  of  reinsurer.  614 

Distribution  of  assets  of  insolvent  insurance 
company: — (I.)  Who  is  to  distribute:  (a)  as  be- 
tween different  territorial  Jurisdictions;  {b)  as 
between  courts  and  ofScers;  (II.)  valuation  and 

67 


898 


Interest — Laukdrisb 


adjustment  of  claims:  (a)  date  when  claims 
become  fixed;  {b)  fiDdlog  value  of  immature 
policies;  (e)  geDcral  rules;  (d)  presefitatiou  of 
claims;  (III.)  priorities:  (a)  in  general;  (b) 
among  policy-holders;  (c)  set-off;  (d)  claims  en- 
tilled  to  preference;  (IV.)  special  funds:  (a)  in 
feneral;  (6)  reinsurance;  (e)  stockholder's  Ha- 
iliiy;  (V.)  contract  righU;  (VL)  surplus  as- 
seU.  97 

INTEREST. 

Interest  cannot  be  allowed  on  a  claim 
for  taxes,  or  any  other  claim  against  an  insol- 
Tent  insurance  company,  when  the  failure  to 
pay  it  was  merely  the  result  of  insolvency. 
Boston  dt  A.  B.  Co,  ▼.  Mercantile  Trust  ^  D. 
Co.  (Md.)  97 

INTERNATIONAL     LAW.     See     also 
Action  or  Suit,  8;  Courts,  8. 

Notes  and  Briefs. 

International  law;  as  to  action  against  for- 
eign government  or  its  ofiBcers;  recognition  of 
foreign  power.  405 

JOINT  WILL.    See  Wills. 

JUDGES.    See  also  Courts,  1. 

Notes  and  Briefs. 
Judges;  right  of  women  to  be.  209 

JUDGMENT*    See  also  Mortgage,  3. 

1.  Judgment  non  obetanU  teredieto  cannot 
be  given  for  either  party  where  the  special  ver- 
dict is  inconsistent  and  contradictory,  until  the 
conflicting  portions  of  it  are  set  aside.  Convoy 
▼.  Chicago,  &.  P.  M.  db  0.  B.  Co.  (Wis.)    419 

2.  The  rule  that  a  decree  which  is  not  con- 
fined to  the  matters  presented  in  the  pleadings 
is  subject  lo  avoidance  does  not  apply  to  a  con- 
sent decree  when  the  court  has  Jurisdiction  of 
the  parties  and  of  the  subject-matter.  Bigley 
V.  Watson  (Tenn.)  679 

3.  The  disability  of  coverture  of  a  party 
to  a  consent  decree  who  does  not  avoid  it  in 
her  lifetime  will  not  prevent  the  decree  from 
being  binding  on  those  claiming  under  her 
after  her  death.  Id. 

4.  A  decree  awarding  a  mandamus  re- 
quiring a  trial  judge  to  take  evidence  and 
award  an  execution  for  unpaid  subscriptions 
to  the  capital  stock  of  a  corporation,  as  re- 
quired by  statute,  in  a  proceeding  to  which  the 
stockholders  are  not  parties,  is  not  res  judicata 
upon  the  question  of  the  right  to  enforce  pay- 
ment of  the  subscriptions,  so  as  to  prevent  the 
stockholders,  after  being  made  parties  to  the 
proceeding,  from  showing  that  a  receiver  has 
been  appointed  who  is  entitled  to  collect  all  the 
assets  of  the  corporation.  Bouse^  H,  dh  Co.  v. 
Detroit  Cj,cU  Co.  (Mich.)  794 

5.  A  judgment  is  a  lien  from  the  first  day 
of  the  term,  superior  to  a  mortgage  made  before 
the  judgment  was  rendered,  under  Neb.  Code 
Civ.  Proc.  ?5  477,  declaring  that  the  debtor's 
lands  shall  be  bound  for  the  satisfaction  of  a 
judgment,  unless  it  was  confessed,  from  the 
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first  day  of  the  term  at  which  it  was 

Norfolk  State  Bank  v.  Murphy  (Neb.)  Sa 

Notes  and  Brief& 

Priority  of  judgment  over  conveyaDoe  made 
after  beeinning  of  term:— (I.)  RnfflisU  mle; 
(II  )  American  comments  on  English  rule; 
(III.)  states  in  which  the  judgment  relates 
back;  (IV.)  general  American  rule;  (V.)  judg- 
ment with  stay  of  execution;  (VL)  special 
cases.  243 

JUDICIAL  NOTICE.  See  Evidencr,  1-4. 

JUDICIAL  S ALE«  See  also  Mobto aoe.  7. 

A  purchaser  at  a  judicial  sale  is  con- 
clusively held  to  have  notice  of  all  facts  toacb- 
iug  the  rights  of  others  in  the  pro  pert/sold,  if 
disclosed  by  the  record  of  the  case,  wiiliam- 
son  V.  Jones  ( W.  Va.)  694 

JURY,    See  also  Trial,  1,  2l 

The  requirement  of  N.  J.  Rev.  p.  536^ 
that  the  sheriff  shall  file  the  jury  list  sum- 
moned for  service  with  the  county  clerk,  is 
directory  merely;  and  failure  to  do  so  will  not 
invalidate  a  trial  unless  it  afiSrmatively  appears 
that  injury  was  done.  Johnson  v.  State  (N.  J. 
Err.  &  App.)  378 


JUSTICE  OF  THE  PEACE. 

Notes  and  Bsisra 
Right  of  woman  to  be. 
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KNIGHTS  OF  PYTHIAS.  See  Benev- 
olent Societies. 

LANDLORD    AND    TENANT.        8ce 

also  Eleyators. 

1.  A  provision  that  an  assignee  of  a  lease 
takes  it  ''subject  to  the  agreements  Id  the 
lease"  does  not  impose  a  personal  contractual 
obligation  on  the  assignee.  Consolidated  Coal 
Co.  V.  Peers  (HI.)  624 

2.  The  exclusion  of  ''the  agreemeots  of 
the  lessee"  from  a  covenant  against  encum- 
brances in  an  assignment  of  a  lease  does  not 
impose  a  personal  liability  upon  the  assij^ee 
to  perform  such  agreements  but  leaves  them 
in  statu  quo.  Id. 

8.  A  privity  of  estate  between  a  lessor  and 
an  assignee  of  the  term  renders  the  assignee 
liable  for  breaches  of  any  express  covenants  of 
the  lease  running  with  the  land  or  term,  if  tbey 
occur  while  such  privity  continues  to  exist. 

Id 
Notes  and  Briefs. 

Lessor's  liability  to  third  party  for  defective 
premises.  717 

EfiFect  of  assignment  of  lease.  625 

LANGUAGE.     See  Votebs   asd  £lbo- 
tions.  1.    • 

LAUNDRIES. 

Notes  aitd  Brtkfs. 
Municipal  power  over,  as  nuisance.         ttl 
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r«EASE.    See  Railroads,  1-& 

raEGISLATURE. 

Notes  and  Bbibfs. 
Rigbt  of  women  to  legislative  office.        210 

X^SVY  AND  SEIZURE. 

A  perpetual  scholarship  in  a  college, 
granted  in  consideratioD  of  a  donatioa  thereto, 
eniitliDg  the  dooor  to  keep  one  pupil  in  the 
colleee  free  of  charge,  is  not  such  property  as 
can  be  taken  and  sold  for  debt.  OUeeland  If  at. 
.Bank  y.  Morrow  ^Tenn.)  758 

UBEL  AND  SLANDER. 

Written  communications  stating  that  a 
dealer  has  not  paid  his  accounts,  and  debarring 
oifaer  dealers  from  selling  to  him  upon  credit, 
if  not  justified,  are  liuclous.  Hartnttt  ▼. 
I*lumher^  Supply  Asso.  (Mass.)  194 

X^ICENSE.      See     also      Constztutiojial 
Law,  9;  Inkkeeferb. 

An  ordinance  requiring  a  license  for  the 
business  of  a  scavenger,  or  the  removal  of  night 
8oil,is  within  the  general  crant  of  power  to  make 
all  reffulations  and  ordinances  expedient  or 
necessary  for  the  preservation  of  health,  and 
the  suppression  or  prevention  of  disease. 
iUate,  Moriariiy,  v.  McMahon  (Minn.)        675 

Notes  and  BsiEFa, 


License;  power  to  grant. 
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IjIENS.    See   also  Confltot  of  Laws,  4; 

JUDOMBNT,  5;   MORTOAGB,  4;  SaLE. 

A  lien  for  materials  furnished  to  the 
principal  contractor  who  abandons  the  con- 
tract filed  before  the  owner  assumes  to  com- 
plete the  work  in  accordance  with  a  provision 
of  the  contract,  attaches  after  the  completion 
to  the  extent  of  the  difference  between  the  cost 
of  completion  and  the  amount  unpaid  when 
the  lien  was  filed.     Campbell  y.  Coon  (N.  T.) 

410 
NoTEB  AND  Briefs. 

Liens:  mechanic's  lien  under  contract  made 
or  performed  in  another  state:— Immaterial 
when  contract  is  made;  where  title  passes  in 
other  state.  410 

UFE    TENANTS.    See    also   Account- 
ing; Curtesy;  Estoppel,  6. 

1.  Equity  has  power  to  provide  for  the  se- 
curing of  any  part  of  real  property  which  is 
going  to  loss  during  a  life  tenancy,  if  impera- 
tive need  calls  for  it  and  the  life  tenant  be  not 
harmed   thereby,   or  if  he  be  compensated. 

Williamson  v.  Jones  (W.  Va.)  694 

2.  Things  part  of  the  Isnd  wrongfully 
severed  by  a  tenant  for  life  become  personalty, 
bfut  belong  to  the  owner  of  the  next  vested 
estate  of  inheritance  in  reversion  or  remainder, 
not. the  life  tenant.  Id, 

8.  A  tenant  for  life  may  work  open  salt  or 
oil  wells  or  mines,  even  to  exhaustion,  without 
accounting,  but  cannot  open  new  ones.        Id. 

4.  A  tenant  for  life  who  by  waste  has 
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severed  from  the  realty  tbincrsthat  are  a  part  of 
it,  as  petroleum  oil,  has  no  right  to  have  their 
proceeds  invested  so  he  may  have  interest 
therein  during  the  life  estate,  but  their  pro- 
ceeds go  at  once  to  the  owner  of  the  next  vested 
estate  of  inheritance.  Id, 

5.  It  is  waste  in  a  tenant  for  life  to  take 
petroleum  oil  from  the  land  for  which  he  is 
liable  to  the  reversioner  or  remainderman  in 
fee.  Id, 

LIMITATION  OF  ACTIONS.  See  also 
Ikburamce,  29. 

Notes  Aia>  BBisFa. 


Effect  of  lacheflw 
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LIVERY  STABLES. 

NoTBB  AKD  Briefs. 
Municipal  regulation  of,  as  nuisance.        668 

LODGE.  See  Bbneyolsnt  Socibtibs, 
Notes  and  Bbiefs. 

LOOS. 

The  owner  of  drifting  logs  which  have 
escaped  from  a  raft  broken  up  b^  a  violent 
storm  on  a  lake  without  his  fault  is  not  under 
obligation  to  recapture  and  remove  such  of 
them  as  be  can  obtain  only  by  extraordinary 
methods  and  at  unreasonable  expense,  in  order 
to  excape  liability  for  damages  caused  by  them 
in  a  subsequent  storm,  although  he  has  not 
definitely  abandoned  them  but  is  proceeding  to 
recover  those  which  he  can  get  without  an  un- 
warranted expenditure  of  money.  New  Orleans 
&  N,  E.  R,  Co.Y.  McEtoan  (La.)  184 

LOST  INSTRUMENTS.  See  Bills  and 
Notes,  4,  5;  Evidence,  22,  28. 

MANDAMUS.  See  also  Constitutional 
Law,  5;  Judgment,  4;  Writ  and 
Process,  4, 5. 

1.  An  applicant  for  the  writ  of  mandamus 
need  not  show  any  legal  or  special  interest  in 
the  result,  but  only  that  he  is  a  citizen  and  as 
such  interested,  in  common  with  other  citizens, 
in  the  execution  of  the  law,  when  the  object  of 
the  action  is  to  enforce  the  performance  of  a 
public  duty  or  right  in  which  the  people  in 
general  are  interested.  Wampler  v.  State, 
Alexander  (Ind.)  829 

2.  The  facts  stated  in  an  alternative  writ 
of  mandamus  may  be  supplemented  by  those 
stated  in  the  application  in  determining  whether 
or  not  they  are  sufficient  to  withstand  a  de- 
murrer. Id. 

8.  Mandamus  may  be  invoked  to  force  a 
township  trustee  to  meet  with  others  for  the 
purpose  of  appointing  a  county  superintendent 
as  required  by  law,  when  they  have  met  on  a 
day  fixed  by  law  for  that  purpose,  and  have 
adjourned  from  day  to  day  for  want  of  a 
quorum.  Id. 

Notes  and  Brieps. 

Mandamus;  pleading  and  practice  in.      828 

MANDATORY     INJUNCTION.      See 

Injunction^  6. 
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UARRIAGE.  See  Conflict  of  Laws,  8; 
Husband  and  Wifb. 

MASTER  AND  SERVANT.  See  also 
Accord  and  Satisfaction;  Carribks, 
1;  Contracts,  4,  6;  Injunction,  5;  Rail- 
roads, 4;  Strebt  Hailwats,  8. 

1.  Authority  of  a  brakeman  od  a  freight 
train  to  ejects  passeD^rcaDDOt  be  implied,  so 
HS  10  reodf  r  the  employer  liable  for  his  acts  in 
this  respect,  from  rules  of  the  company  pro 
viding  that  such  trains  shall  not  carry  passen- 
^erii,  and  also  that  the  brakemen  must 
familiarize  themselves  with  the  rules,  but  also 
providing  that  brakemen  are  subject  at  all 
times  to  the  orders  of  the  conductors.  Randall 
V.  Chicago  A  Q,  T.  R.  Co,  (Mich.)  666 

2.  The  master  is  responsible  for  injury  to 
a  third  person  by  the  negligeDce  of  a  servant 
acting  in  tbe  execution  of  his  orders,  although 
the  act  was  not  necessary  for  the  proper  per- 
formance of  tbe  duly  to  tbe  master,  or  was 
eveu  contrary  to  the  master's  orders.  McCann 
V.  Consolidated  Traction  Co.  (N.  J.  Err.  & 
App.)  286 

Notes  and  Briefs. 

Scope  of  duty  of  railroad  employee.        666 

MASTER  IN  CHANCERY. 

Notes  and  Briefs. 
Right  of  woman  to  be.  218 

MAXIMS. 

1.  Damnum  absque  injuria.  Sage  ▼.  New 
York  (N.  Y.)  606 

2.  Reddendo  singula  dngulis.  Peck  v. 
Elliott  (C.  C.  App.  6lh  C.)  616 

8.  Res  ipsa  loquitur.  Trenton  Pass,  R. 
Co.  V.  Cooper  (N.  J.  Err.  &  App  )  687 

4.  Sic  uteie  tuo,  ut  alienum  non  Isdas. 
Harrington  v.  Protidence  (R.  I.)  805 

5.  Where  one  of  two  parties  must  suffer, 
the  loss  should  fall  upon  the  one  who  had  tbe 
best  opportunity  to  protect  himself  and  is  most 
at  fault.  Oer man- American  JSav.  Bank  v. 
JSpokane  (Wash.)  259 

MECHANIC'S  LIEN.    See  Liex. 

MILITARY  COMMANDER.  See  Ac- 
tion OR  Suit,  8. 

MINES.  See  also  Accountino;  Adverse 
Possession;  Cotenants:  Life  Tenant, 
8,4. 

Petroleum  oil  in  place  is  part  of  the 
land.     Williamson  v.  Jones  (W.  Va.)  694 

Notes  and  BhiRFS. 

Mines;  rights  in  oil  wells;  life  estate  and  co- 
tenancy in.  696 

Possession  of.  826 

MORTGAGE.  See  also  Action  or  Suit. 
4;  Corporations,  12;  Damages.  4;  Es- 
TOPPEL,  7;  'Insurance,  18-20;  Keceiv- 
brb,  5. 

1.  A  deed  absolute  on  its  face,  but  shown 
by  a  separate  written  agreement  to  be  a  secur- 
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ity  for  the  performance  of  the  personal  oblifra- 
tion  of  tbe  grantor  to  the  gmnlee.  is  a  mort- 
gage.    Sun  lire  Office  v.  Cl^trk  (Ohio)  563 

2.  A  mortgage  to  secure  ao  antecrdent 
debt,  which  is  tied  before  tbe  actual  eDtrv  of 
a  Judgment  which  is  filed  soon  afterward  on 
tbe  same  afternoon,  will  not  have  priority  over 
the  judgment,  but  their  liens  will  be  equal. 
Ooetzinger  v.  RosenfeUi  (Wash.)  257 

3.  A  mortgage  will  not  be  rendered  in- 
valid by  tbe  fact  that  all  tbe  money  which  it  is 
given  to  secure  is  not  paid  over  at  its  execution 
and  it  does  not  state  that  it  is  given  for  future 
advances,  if  it  is  given  in  good  faith  for  a 
needed  amount,  and  tbe  money  is  paid  over  as 
fast  as  it  can  be  raised  by  tbe  mort^gee. 
Dummer  v.  Smedley  (Mich.)  490 

4.  A  lien  may  be  given  to  a  second  mort- 
gagee and  to  a  receiver 'of  a  corporation,  for 
money  advanced  to  pay  interest  on  the  first 
mortgage  and  taxes,  as  against  attachment 
creditors  of  the  corporation.  Id, 

5.  Attachments  levied  on  the  property  of 
a  mortgagor  subsequently  to  tbe  execution  of 
tbe  mortjzage  are  properly  given  priority  over 
money  afterwards  paid  over  on  the  security 
of  the  mortgage  in  accordance  with  the  agree- 
ment under  which  it  was  executed.  Id. 

6.  A  mortgagee  cannot  sell  the  land  under 
a  power  of  sale,  when  tbere  has  been  do  de> 
fault  or  breach  of  the  conditions  of  the  mortr 
gage,  so  as  to  pass  a  good  title,  even  to  a  bona 
fide  purchaser  for  value  or  to  any  subsequent 
purchaser  from  him.     Rogers  v.  Barnes  ( Mass. ) 

145 

7.  A  mortgagor  can  recover  the  damaires 
sustained  by  him  from  the  wrongful  execu'iion 
of  a  power  of  sale  in  tbe  mortgage  when  tbere 
was  no  default,  even  if  the  sale  was  an  altso- 
lute  nullity,  if  a  subsequent  transfer  has  placed 
tbe  property  in  the  hnnds  of  a  purchaser  for 
value  with  a  title  which  appears  perfect  on  tbe 
records  and  constitutes  a  cloud  on  the  mortga- 
gor's title.  1± 

NOTBB  and  BrIEF& 


Mortgage;  void  sale  under. 
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MUNICIPAL  CORPORATIONS.     See 

also  Constitutional  Law,  18,  Estop- 
pel, 2,  8;  Highways,  1:  Pubmc  Im- 
provements, 1;  Quo  Warranto,  2; 
8TREfc.T  Railways,  3. 

1.  Municipalities  may  be  authorized  to 
own  electric  lighting  plants  which  shall  fur- 
nish lights,  not  only  to  the  municipality,  but 
also  to  its  citizens.  Mitchell  ▼.  Aegaunee 
(Mich.)  157 

2.  The  installation  of  an  electric-Ii?bt 
plant  may  be  provided  for  at  special  eleciioa 
under  Mich.  Laws  1891,  act  No.  186.  and  the 
provisions  of  the  charter  of  the  city  of  Ne- 
gaunee.  Id. 

8.  A  municipal  corporation  may  not  de 
clare  that  to  be  a  nuisance  which  in  /act  is  not, 
although  it  is  empowered  by  law  to  declare 
what  shall  constitute  a  nuisance.  EtanstilU 
V.  MilUr  (Ind.)  161 

4.  An  ordinance  declaring  that  any  bnild- 
ing  or  structure  of  any  kind  partially  destroyed 


Namb--Odob8. 
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by  fire,  which  shall  be  permitted  to  remain  in 
such  condition  after  notification  to  remove,  re- 
pair, or  rebuild  it,  shall  constitute  a  nuisance, 
without  making  any  limitations  with  regard  to 
its  dangerous  character  by  reason  of  its  weak 
condiiion  or  location  or  surroundings, — is  Yoid. 

Jd, 

5.  An  ordinance  making  it  unlawful  to 
keep  any  bog  within  the  corporate  limits  of  a 
town  cannot  he  held  void  for  unreasonableness 
under  statutes  giving  power  to  define  nuisances 
and  to  regulate  and  control  the  keeping  of  ani- 
mals in  the  town.  [Affirmed  by  divided  court] 
Darlington  v.  Ward  (S.  C.)  826 

6.  The  distance  of  100  feet  fixed  by  ordi- 
nance as  the  nearest  to  &  church,  schoolhouse, 
or  dwelling  that  a  steam  shoddy  machine  or 
steam  carpet-beating  machine  shall  beestab 
lisbed,  is  not  unreasonable.  Ex  parte  Lacey 
(Cal.)  640 

Notes  akd  Brieps. 

See  also  Nuisances. 

Municipal  corporations;  power  to  furnish 
electric  lights.  157 

Delegation  of  power  of.  675 

Liability  for  nuisance.  835 

NAME.    See  Bbnbyolent  Societies. 

NEGLIGENCE.  See  also  Eleyatobs;  Ev- 
idence, 11;  Horse  Race,  1,  8,  Loos; 
Pleading,  3;  Trial,  6-8. 

1.  A  mere  failure  to  guard  against  a  cer- 
tain result  is  not  actionable  neglisrence  unless 
under  all  the  circumstances  it  might  have  been 
reasonably  foreseen  by  a  man  of  ordinary  in- 
telligence and  prudence.  New  Orleans  dk  N. 
E.  H.  Co.  V.  MeEwen  (La.)  134 

2.  The  common  law  imposes  no  duty  upon 
the  owner  to  use  care  to  keep  his  property  in 
such  condition  that  persons,  even  children  of 
tender  years,  going  thereon  without  his  invita- 
tion, may  not  be  injured.  Dobbins  v.  Mis- 
souri, K  dk  T.  R.  Co,   (Tex.)  673 

8.  Defects  in  the  railing  of  a  platform 
connected  with  a  grain  elevator  do  not  render 
the  owner  of  the  premises  liable  to  a  person 
who  was  injured  by  the  fall  of  the  railing 
while  be  was  leaning  against  it,  thus  putting  it 
to  a  use  for  which  it  was  not  intended.  Kin- 
ney V.  0 nsted  i^ich.)  665 

4.  The  maintenance  of  an  excavation  so 
near  a  path  designed  for  the  use  of  persons  go- 
ing to  and  from  a  railroad  station  platform 
on  business  as  to  be  dangerous  to  one  straying 
from  the  same  does  not  render  the  company 
liuble  for  the  death  of  a  child  who  fell  therein 
while  playing  along  the  path.  Dobbins  v.  Mis 
souri,  K,  dh  T.  R.  Co.  (Tex.)  578 

5.  The  rule  Imposing  up)on  the  owner  the 
duty  not  to  permii  any  dangerous  excavation 
to  remain  on  bis  land  so  near  a  street  or  high- 
way as  to  endancrer  persons  who  may  acciden- 
tally stray  from  the  same  does  not  apply  where 
one  approaches  the  excavation  from  another 
route.  Id. 

6.  Operating  small  cars  by  a  dummy  en- 
gine in  a  street  at  a  low  rate  of  speed,  with  oc 
casional  stops,  without  precautions  to  prevent 
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children  getting  upon  them,  does  not  create  a 
liability  for  the  death  of  a  child  that  ^ot  upon 
the  cars  and  was  thrown  or  fell  from  them. 
Jefferson  T.  Birmingham  B,  d  EUetric  Co. 
(Ala.)  458 

7.  No  recovery  can  be  had  for  personal 
injuries  by  one  whose  own  neglitrence  con- 
tributed to  the  result.  Conroy  v.  Chicago,  St. 
R  M.  'd  a  /?.  Co,  (Wis.)  419 

Notes  abd  Briefs. 

See  also  Carriers. 

Negligence;  what  is.  186 

As  to  excavation  near  path.  673 

As  to  defects  in  premises.  665 

NERVOUS  SHOCK.    See  FKionT. 

I 

NOTARY. 

Notes  and  Briefs. 
Right  of  woman  to  be.  214 

NOTICE.    See  also  Carriers,  U;  Judicial 

Sale. 


Notes  and  Briefs. 


Notice;  imputation  of. 
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NUISANCES.    See  also  Municipal  Cor- 
porations, 8,  4. 

1.  A  formal  declaration  that  a  thing  is  a 
nuisance  does  not  necessarily  make  it  so, 
and  the  failure  of  a  statute  to  declare  it  to  be 
a  nuisance  does  not  technically  keep  it  from 
being  one  if  it  is  treated  as  such  in  the  statute. 
Harrington  v.  Providence  (R.  I.)  805 

2.  Legislative  power  to  declare  certain 
things  nuisances  per  se  in  the  exercise  of  its  po- 
lice power  extends  to  privy  vaults  in  cities,    /d. 

Notes  and  Briefs. 

Municipal  power  over  buildings  and  other 
structures  as  nuisances: — (I.)  Extent  of  power 
over  buildings  as  such:  (II.)  limit  of  power: 
(a)  in  general;  (b)  to  destroy;  (III.)  over  the 
use  of  buildings;  (IV.)  wooden  and  frame 
buildings.  161 

Municipal  power  over  nuisances  affecting 
safety,  health,  and  personal  comfort:— (I.) 
Nuisances  relating  to  public  safetv:  (a)  in  gen- 
eral; (b)  electricity,  steam,  and  explosives;  (11.) 
nuisances  relating  to  health:  (a)  in  general; 
{b)  removal  of  filth,  etc. ;  {c)  water-closets  and 
privies;  {d)  drains  and  drainage;  («)  persons  and 
things  infected  with  disease;  (/)  with  respect 
to  offensive  and  unwholesome  smells;  {g)  water 
and  watercourses;  (/<)  burial  of  the  dead;  (0 
dead  animals;  (j)  the  keeping  of  animals;  (A:) 
articles  of  food.  805 

Municipal  power  over  nuisances  relating  to 
trade  or  business:— (I.)  In  general;  (11.) 
slaughter-houses;  (III.)  laundries;  (IV.). fertil- 
izers; (V.)  livery  stables;  (VI )  brick  and  lime 
kilns;  (VII.)  stockyards;  (Vfll )  tallow,  fat, 
bides,  etc.;  (IX.)  dairies;  (X.)  pawn  brokers, 
junk  and  second  hand  clothes  dealers;  (XI.) 
miscellaneous  trades.  640 

ODORS.    See  Smells,  Notes  axd  Briefs. 
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Officbrs— Platfobm. 


OFFICERS.    See  alao  Ck>nBT8,  1;  Yotebs 
AMD  Elections,  2. 

1.  A  woman  is  eligible  to  election  as  a 
county  clerk  under  Mo.  Const,  art.  8,  § 
12,  providing  tbat  no  person  shall  be  chosen 
to  an  office  *'who  is  not  a  citizen  of  the  United 
States  and  who  shall  not  have  resided  in  this 
state  one  year."  State,  Crow,  ▼.  Hosietter 
(Mo.)  •     208 

2.  The  use  of  the  masculine  pronoun  in 
Mo.  Const,  art.  8,  §  12,  and  the  statutes  relat- 
ing to  the  qualifications  of  a  county  clerk 
(^  1965),  does  not  restrict  the  right  to  hold 
such  office  to  males,  since  other  provisions  of 
the  Constitution  expressly  provide  that  certain 
officers  must  be  males,  while  an  express  pro- 
vision that  the  clerk  should  be  a  male  citizen, 
which  previously  existed  in  the  statute,  has 
been  dropped.  Id. 

Notes  and  Briefs. 

Right  of  woman  to  hold  office: — (I.)  Distinc- 
tion between  the  right  to  hold  elective  office 
and  right  to  hold  appointive  office:  (II.)  right 
to  hold  judicial  office:  (a)  office  of  judge;  {b) 
office  of  justice  of  the  peace;  {c)  office  of  arbi- 
trator; (III.)  right  to  hold  legislative  office; 
(IV.)  right  to  hold  administrative  otBce:  (a) 
when  functions  exercisable  by  deputy:  gener- 
ally; ib)  when  functions  exercisable  in  person: 
(1)  sheriff:  (2)  overseer  of  the  poor;  (8)  sexton 
of  the  parish:  (4)  commissioner  of  sewers;  tisb 
commissioners,  forester,  etc.;  (5)  director  of 
the  workhouse,  matron,  medical  superintend- 
ent of  the  hospital,  member  of  the  board  of 
health,  etc. ;  (6)  superintendent  of  public  in- 
struction, school  director,  inspector,  etc.:  (7) 
pension  agent,  postmaster,  etc.;  (8)  clerk  of 
the  county  court;  (9)  master  in  chancery;  (10) 
grand  juror;  (11)  notary  public;  (V.)  conclu- 
sion. 208 

OIL.    See   Aooountino;    Cabrtess.    9-12; 

COTENANTS:   INJUNCTION,    2;  LjFB    TEN- 
ANT, 4,  5;  Mines. 

OPTION.    See  Cobfobations,  5-7. 

ORDINANCE.    See  Municipal  Cobpora- 

TIONS. 

PARDON.    See  also  Bail  and  Recogni- 
zance. 

Notes  and  Briefs. 


Pardon ;  effect  of. 
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PARENT  AND  CHILD.    See  also   In- 
fants. 2-4. 


See  Buildings;  Contracts,  12; 
Estoppel.  1,  2. 

PARTNERSHIP.    See  also  Conflict  of 
Latvs,  1. 

1.  A  partnership  association  organized  un- 
der the  laws  of  Pennsylvania  is  regarded  in 
Massachusetts  as  an  association  or  partnership, 
and  not  as  a  corporation,  for  the  purpose  of 
bringing  ao  action  against  it.  Edwardi  y.  War- 
ren Linoline  db  Q.  Works  (Mass.)  791 

2.  Subscriptions  to  the  capital  stock  of  a 
«8  L.  R.  A. 


partnership  association  may  be  paid  by  the  g;lT- 
ing  of  a  promissory  note,  if  the  note  is  imme- 
diately converted  into  money  and  the  proceeds 
applied  for  the  benefit  of  the  corporation. 
Bauu,  H.  db  Co,  t.  Detroit  Cpcle  Co.  (Mich.) 


8.  Technical  noncompliance  with  the  stat- 
ute in  the  formation  of  a  partnership  aseocia- 
tion,  and  failure  to  comply  with  the  statutory 
requirements  in  its  subsequent  managemeot, 
will  not  render  subsequent  stockholden  who 
had  no  knowledge  of  the  defects  and  bad  no 
intent  to  become  partners  liable  as  such,  in  the 
absence  of  a  statutory  provision  making  them 
so,  for  goods  furnished  by  one  who  desJt  with 
the  concern  as  a  limited  association.  Starer 
db  A,  Mfg.  Co.  ▼.  Blake  (Mich.)  798 

4.  Omission  in  a  single  instance  by  the 
manager  of  a  partnership  association,  of  tiie 
word  ''limited"  in  dealing  with  a  oorrespood- 
ent.  will  not  render  the  members  of  the  as8o> 
ciation  liable  as  partners,  in  the  absence  of  any- 
thing  to  show  that  any  indebtedness,  damage, 
or  liability  arose  in  consequence  of  that  act. 

Id. 

Notes  and  Bbiefs. 

Partnership;  limited,  distinguished  from  cor- 
poration. 791,  794,  798 

Limited;  payment  of  subscription.     795,  798 
PASTOR,    See  Rblioious  Societies,  1. 

PATENTS.    See   Bills  asd   Notes,  11; 

Cobporatioks,  11. 

PAYMENT.    SeeTsiAL,  4. 

PEDDLERS.    See   also   CoNSTrnrrioirAi. 
Law,  9. 

The  business  of  a  hawker  or  peddler  is 
so  far  a  legitimate  and  moral  business  that  the 
legislature  can  regulate  it  only  for  the  purpose 
of  preventing  it  from  becoming  a  nuisance. 
State,  Luria,  ▼.  Wagener  (Minn.)  677 

Notes  and  Briefs. 

.  Peddlers;  who  are;  restrictions  on.  677 

PENSIONS. 

Notes  and  Briefs^ 
Right  of  woman  to  be  pension  agent       213 

PERPETUITIES. 

The  rule  against  perpetuities,  so  far  as 
it  applies  to  a  trust  for  a  meeting  bouse  of  a 
religious  society,  is  abrogated  by  Minn.  Qen. 
Stat.  §  S040.     Lane  ▼.  Eaton  (Minn.)  669 

PETROLEUU.  See  Accounting;  Cotek- 
ANTs;  Injunction,  2;  Lsfr  Tenant,  4, 
5;  Mines. 

PIERS.    See  Waters,  5. 

PIGS.    See  Animals.  Notes  akd  Beibt^ 

PLATFORM.    See  Nbgligbkor,  8. 


PLtADINO—PUBLIC  LaKM. 
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PI«EADINO«    See  also  Judohicnt,  2;  Man- 
damus, 2, 

1.  It  is  not  proper  to  strike  a  plea  from  tbe 
files  because  it  is  insufficient  in  substance  or 
form,  but  the  remedy  in  such  case  is  by  de- 
murrer.    CoMolidated  Coal  Co,  ▼.  Peen  (111.) 

624 

2.  A  presumption  against  the  pleader  as 
to  the  contents  of  an  instrument  will  arise 
when  he  bases  a  claim  upon  it  without  settini; 
it  forth  in  hoc  terba  or  making  averments 
which  definitely  show  its  contents.  Jd. 

8.  An  allegation  that  the  defendant's  serv- 
ants lecklesslv  and  wantonly  or  intentionally 
caused  a  child  to  leave  cars  of  a  dummy  line 
in  a  street  while  tbey  were  in  motion  is  not 
sufficient  to  show  negligence  without  anything 
to  show  that  tbe  conditions  were  not  proper  for 
the  child  to  get  off.  Jeffferwn  v.  Birmingham 
B.   it  Electric  (Jo.  {A\di,)  458 

4.  A  plea  to  an  action  by  a  corporation, 
alleging  that  it  has  been  dissolved  by  a  for- 
feiture of  its  charter  and  by  misuser  of  its 
franchises,  is  good,  against  a  general  demurrer 
or  mere  motion  to  strike,  as  an  allegation  that 
tbe  charter  has  been  forfeited  in  toe  manner 
prescribed  by  law.  Merritt  v.  Gate  City  Nat. 
BarUc  (Ga.)  749 

5.  An  allegation  that  a  note  "is  what  is 
denominated  under  tbe  laws  of  Kentucky  a 
'peddler's  note' "  is  a  mere  legal  conclusion,  and 
does  not  sufficiently  aver  tbat  the  vendor  of  tbe 
article  for  which. tbe  note  was  given  was  an 
itinerant  person.  Union  Nat.  Bank  v.  Brown 
<Ky.)  503 

6.  An  estoppel  in  paii  cannot  be  relied 
upon  unless  pleaded.  State,  Kansas  City,  v. 
Ba^  Fytk  Street  R  Co.  (Mo.)  218 

PLUMBERS.    See  Corporatiokb,  8,4. 

POND.    See  £asehe2?t8,  1;  Waters,  11. 

POOR.! 

Notes  akd  Briefs. 
Woman  as  overseer  of.  211 


POSTOFFICE. 

Notes  and*  Briefs. 
Right  of  woman  to  be  postmaster. 

PRINCIPAL  AND  AGENT. 

Notes  and  Briefs. 
Ratification  of  agent's  act. 
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PRIVIES.    See  also  Constitutional  Law, 
16;  NinsAKCBS,  2. 

Notes  and  Briefs. 

Privies;  municipal  regulations  of.  816 

PROHIBITION. 

A  writ  of  prohibition  to  restrain  the 
judge  from  proceeding  to  punisb  a  contempt 
In  excess  of  bis  Jurisdiction  is  an  apt  and  proper 
remedy.  State,  Ashbaugh,  v.  Eau  Claire  dr. 
Ct.  (Wis.)  554 
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PROXIMATE  CAUSE. 

1.  Negligence  may  be  the  proximate  cause 
of  an  injury  which  directly  results  therefrom, 
although  the  particular  consequences  were  un- 
usual and  could  not  ordinarily  have  been  fore- 
seen. Qraney  v.  8t.  Louis,  /.  M.  d  S.  R,  Co. 
(Mo.)  688 

2.  *An  act  must  have  been  the  proximate 
cause  of  the  damsge  in  order  to  render  tbe 
person  who  did  it  liable  therefor.  Nao  Orlecms 
dbN.  E,  R.  Co.  V.  McEwen  (La.)  184 


PUBLIC  IMPROVEMENTa 

1.  Delay  and  negligence  of  city  officers  in 
providing  a  fund  for  the  payment  of  street- 
grade  warrants  by  levy  and  special  tax  or  as- 
sessment will  not  render  the  city  liable  to  an 
action, — at  least  so  long  as  the  assessment  plan 
can  be  enforced  in  any  way.  Oerman- Ameri- 
can Sav.  Bank  v.  Spokane  (Wash.)  259 

2.  The  sale  of  a  nsrrow  strip  from  tbe 
front  of  property  abutting  on  a  street,  for  tbe 
sole  purpose  of  avoiding  a  street-improvement 
assessment,  after  tbe  city  has  entered  into  a 
contract  for  tbe  improvement  but  before  tbe 
lien  of  tbe  ass^essment  attaches,  is  void,  so  far  as 
concerns  tbe  assessment.  Jikxgle  Affg.  Co.  v. 
Davenport  (Iowa)  480 

8.  The  lien  of  an  assessment  for  a  street 
improvement  attaches  from  the  time  wben 
labor  is  first  done  or  material  furnisbed  by  tbe 
contractor  in  making  the  improvement  after 
the  contract  is  made,  and  not  from  tbe  adop- 
tion of  a  resolution  for  doing  the  work  or  the 
letting  of  tbe  contract  therefor,  under  Iowa 
Acts  23d  Gen.  Assem.  chap.  14,  §  12,  providing 
tbat  tbe  assessment  shall  be  a  lien  from  tbe 
"commencement  of  the  work."  Id. 

4.  Land  purchased  after  the  execution  of 
a  contract  for  a  street  improvement,  witb  tbe 
knowledge,  actual  or. constructive,  on  tbe  part 
of  tbe  purchaser,  tbat  a  strip  of  land  2  feet 
wide  between  the  land  purchased  and  tbe 
street  to  be  improved  had  previously  been  sold 
by  bis  grantor  for  the  sole  purpose  of  avoid- 
ing the  easement,  is  liable  for  sucb  assessment 
al'bouKh  tbe  assessmeni  was  made  for  a  law- 
ful purpose.  Id, 

5.  Tbe  owner  of  land  abutting  on  a  street 
for  tbe  improvement  of  wbich  a  contract  bas 
been  entered  into  may  lawfully  sell  a  strip 
from  tbe  front  of  bis  property,  of  less  width 
than  tbe  150  feet  which  would  otherwise  be 
liable  for  the  assessment,  if  such  sale  is  in  good 
faith,  for  legitimate  purposes,  and  not  nferely 
a  subterfuge  to  defeat  the  assessment.  Id. 

Notes  and  Briefs. 

Public  improvements;  transfer  of  property 
to  defeat  assessments.  481 


PUBLIC  LANDS. 

Grants  of  land  made  by  the  King  of 
Great  Britain,  or  by  persons  acting  under  bis 
nulhorilv.  before  October  14.  1775.  are  rati- 
fied and  confirmed  by  the  New  York  Con- 
stitution of  1777.    Sage  v.  New  York  (N.  Y  ) 
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Quo  WABEANTO^RAILBOADa. 


QUO  WARRANTO,    See  also  Cobfoba- 

TIONS,  19. 

1.  The  state  may  oust  a  street- railway 
company  from  its  franchise  to  operate  a  rail- 
way in  streets,  by  quo  warranto  proceedings 
brought  on  relation  of  tbe  city,  although  the 
franchises  were  derived  directly  from  the  city 
under  ordinances  passed  in  the  exercise  of 
charter  power  conferred  on  the  city  by  the 
state,  which  thus  made  the  grant  through  the 
agency  of  tbe  city.  State,  Kansas  City,  y. 
East  Fifth  Street  B.  Co.  (Mo.)  218 

2.  A  city  cannot  contract  away,  or  in  any 
way  abridge,  the  sovereign  power  of  the  state 
to  proceed  against  a  street-railway  compaoy 
by  quo  warranto  for  forfeiture  of  its  fran- 
chises, or  even  to  do  so  on  the  relation  of  the 
city.  Id, 

RAILROAD       RELIEF      ASSOCIA- 

TION,      See  Accord   ai^d   Satisfac- 
tion; CONTBACTS,  6. 

RAILROADS.  See  also  Highways.  2; 
Injunction,  6;  Negligence,  4,  6;  Rb 
CEiYEBs,  4,  5;  Specific  Perfobmancb,  8. 

1.  A  company  which  piirchases  all  the 
property  and  rights  of  another  railroad  com- 
pany, including  a  lease,  and  which  takes 
charge  of  tbe  leased  road,  operates  it  for  a 
long  time,  and  elects  to  sue  and  recover  money 
due  tbe  lessee  from  the  lessor,  must  be  held  to 
have  assumed  the  obligations  of  the  lease,  and 
not  be  a  mere  tenant  by  sufferance.  Schmidt 
y.  Louisville  db  J^.  R.  Co.  (Ky.)  «09 

2.  An  abandonment  of  a  railroad  lease 
by  a  company  which  has  acquired  the  lessee's 
property  and  rights  is  not  authorized  by  the 
mere  failure  of  the  lessor  to  pay  the  money 
due  under  the  lease,  when  the  contract  gives 
the  lessee  a  lien  therefor,  and  does  not  provide 
that  it  shall  be  a  ground  for  forfeiture,  al- 
though there  are  other  conditions  of  forfeiture 
expressed.  Id, 

8.  The  lessor  of  a  railroad  which  is  leased 
under  statutory  authority  without  any  pro- 
vision exempting  tbe  lessor  from  liability  re- 
mains liable  for  an  injury  resulting  from  neg- 
ligent omission  of  a  duty  owing  by  it  to  tbe 
public, — such  as  the  proper  construction  of  its 
road.     Lee  y.  Southern  P,  H.  Co.  (Cal.)         71 

4.  The  lessor  of  a  railroad  is  liable  to  an 
employee  of  its  lessee  who  is  injured  by  the 
imperfect  construction  and  maintenance  of  the 
rails  and  track.  Id. 

5.  The  provision  against  leasing  a  fran- 
chise so  as  to  relieve  it  or  property  held  under 
it  from  the  liability  of  the  lessor,  grantor, 
lessee,  or  grantee,  made  by  Cal.  Const,  art.  12, 
^  10,  does  not  give  an  employee  of  the  lessee 
of  a  railroad  a  right  of  action  against  the  les- 
sor company,  upon  the  fiction  that  it  is  his  em- 
ployer, but  merely  enables  him  to  enforce  his 
judgment,  based  on  tbe  negligence  of  his  em- 
ployer, against  the  property.  Id, 

6.  Standing  so  near  a  passing  train  that 
there  is  danger  of  being  drawn  under  it  by  a 
current  of  air  is  negligence,  although  the  per- 
son does  not  stand  near  enough  to  be  struck 
by  the  train.  Qraney  y.  St,  Louis,  I.  M,  dt  S. 
R,  Co.  (Mo.)  683 
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Fences. 

7.  Inclof^ed  lands  within  tbemeanio?  of  a 
statute  requiring  a  railroad  to  fence  its  right 
of  way  through  inclosed  lands  are  those  sur- 
rounded by  a  fence,  hedge,  ditch,  wall,  or  any 
line  of  obstacle  interposed  so  as  to  part  off  and 
shut  in  the  land,  and  set  it  off  as  priyate  prop- 
erty.    KimbaU  v.  Carter  (Va.)  570 

lirrS.  The  in  closure  of  lands  need  not  be  by 
continuous  and  lawful  fence  at  all  times  suf- 
ficient to  prevent  stock  passing  through  it,  in 
order  to  constitute  them  inclosed  lands  within 
the  meaning  of  a  statute  requiring  a  railroad 
right  of  way  to  be  fenced  through  such  lands. 

Id, 
9.  The  inclosure  of  lands  leased  by  a 
lessee  from  different  parties  is  sufficient  to 
make  them  inclosed  labds  while  in  his  posses- 
sion, within  the  meaning:  of  a  statute  requirinir 
a  railroad  through  them  to  be  fenced,  if  the 
entire  track  in  his  possession  is  inclosed,  al- 
though separate  parcels  are  not  divided  by 
fences.  Id 

Crossii&i^ 

10.  A  farm  crossing  is  not  a  '^trayeled  road 
or  street"  within  the  meaning  of  a  statute  re- 
quiring the  bell  or  whistle  of  a  locomotive  to 
be  sounded  where  a  railway  crosses  such  road 
or  street.  Czech  y.  Qreai  Northern  H.  Co. 
(Minn.)  803 

11.  Reasonable  care  may  require  the  iriving 
of  signals  at  farm  crossings  when  they  are 
peculiarly  dangerous  and  a  train  is  approachiog 
at  great  speed,  although  the  statute  requiriog 
signals  does  not  apply  to  such  crossings.       Id, 

12.  An  action  for  negligence  in  running  a 
train  at  a  rate  of  speed  prohibited  by  ordioMoce. 
over  a  crossing  at  which  there  does  not  appeur 
to  have  been  any  gates  or  watchmen,  is  not  de- 
featcJ  b^  the  subsequent  substitution  of  an 
ordinance  which  makes  the  same  limitation  ex- 
cept when  gates  and  a  watchman  are  provided. 
Qraney  v.  St,  Louis,  L  Jf.  db  S.  R,  Co.   (Mo.) 

638 

18.  A  steam  railroad  has  the  right  of  wav 
over  a  crossing  as  aeainst  an  electric  street  rail- 
way, and  may  run  its  cars  at  such  speed  as  it 
chooses,  if  it  exercises  proper  care  in  giving 
signals.  iVJw  York  dt  G.  L,  R,  Co,  v,  2iew 
Jersey  Elec.  R,  Co.  (N.  J.  Sup.)  516 

14.  The  same  ch(|racter  or  degree  of  care  to 
avoid  collision  must  be  exercised  by  tho«e 
operating  an  electric  car  along  a  public  high- 
way, in  crossing  a  steam  railroad,  that  is  re- 
quired from  persons  driving  across  it  with 
ordinary  vehicles,  and  they  must  look  and 
listen  for  an  approaching  train.  Id. 

15.  The  failure  of  a  railroad  company  to 
sound  a  whistle  or  ring  a  bell  as  required  by 
statute,  on  a  train's  approach  to  a  highway 
crossing  will  preclude,  under  the  rule  as  to 
contributory  negligence,  a  recovery  by  such 
company  against  an  electric^railway  company 
for  damages  resulting  from  a  collision  caused 
by  the  tatter's  negligence.  Id. 

16.  An  acreement  between  an  electric-rail- 
way company  and  a  railroad  company,  that  the 
former  shall  have  a  derailing  switch  near  a 
crossing  as  a  precaution  against  collisions,  and 
that  a  conductor  of  an  electric  car  before  it 
passes  over   the   crossing  shall  look  in   both 
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dircctioDi  and  listen  for  the  approach  of  a  rail- 
road train,  does  not  excuse  the  railroad  com- 
paaj  from  giving  the  statutory  signals  as  a 
warning  of  ihe  approach  of  a  train.  Id. 

Waters. 

17.  Railroad  companies  are  not  charged 
with  the  duty  of  preventing  the  accumulation 
of  water  on  their  rights  of  way  by  Tex.  Rev. 
Stat.  1895,  art.  4436,  providing  that  in  no  case 
shall  any  railroad  company  construct  a  road- 
bed without  first  constructing  such  necessary 
culverts  or  sluices  as  the  natural  lay  of  the 
la,Dd  requires  for  the  necessary  arainage 
thereof.  DofMna  v.  Missouri,  K  dt  T,[R,  Co. 
(Tex.)  573 

N0TB8.' AND  Briefs. 

Railroad;  lease  of:  abandonment  of;  specific 
performance  of  contract  to  operate.     _      810 

Liability  of  lessor  of.  71 

{^  Duty  to  signal  at  crossing.  803 

Collision  with  electric  car  at  crossing.      517 

RATES.  See  Corforations,  1;  Waters, 
12-17. 

]Et£AL  PROPERTY.  See  also  Consti- 
tutional L.\w,  4,  18;  Corporations,  20; 
Eminent  Domain,  2;  Mortgage,  2. 

1.  A  remainder  will  be  regarded  as  vested, 
rather  than  contingent,  if  the  disposition  is  so 
obviously  upon  the  border  as  to  be  ioherently 
doubtful  between  the  two.  BigUy  v.  Yfatson 
(Tenn.)  679 

2.  A  remainder  to  the  children  of  a  woman 
who  has  an  estate  for  life  is  not  extinguished 
until  her  death,  although  she  may  be  very  old 
and  childless,  as  the  law  does  not  assume  that 
there  is  an  impossibility  of  issue  at  any  age, 
however  great.  Id, 

8.  The  fee  is  not  in  abeyance  while  a  re- 
mainder is  contingent,  under  a  consent  decree 
in  partition  giving  one  party  a  life  estate,  with 
remainder  at  her  death  to  her  children  then  liv- 
ing or  (he  issue  of  such  as  may  be  dead;  but  the 
fee  abides  with  her  during  such  contin/^ency; 
and  if  the  line  of  remaindermen  is  extinct  at 
ber  death  her  title  is  freed  from  the  remainder 
and  subject  to  disposal  by  her  will.  Id. 

4.  The  statute  abrogating  the  rule  in  Shd- 
le^s  Case  (Tenn.  AcU  l»51-52.  chap.  91,  §  11) 
by  providing  that,  on  the  termination  of  a  life 
estate  with  remainders  to  heirs  or  heirs  of  the 
body  of  the  life  tenant,  such  heirs  shall  take  as 
purchasers  by  virtue  of  the  remainder  so  lim- 
ited to  them,  gives  no  rights  to  '* heirs"  to 
whom  no  remainder  was  limited,  as  against 
devisees  of  one  who  was  not  only  a  life  tenant 
but  In  whom  the  fee  abode  subject  to  a  con- 
tingent remainder  to  her  surviving  children  or 
issue  of  children,  when  by  the  extinction  of  the 
line  of  her  descendants  during  her  life  the  re- 
mainder failed  and  her  title  at  the  moment  of 
ber  death  became  absolute.  Id, 

RECEIVERS.  See  also  Appeal  and  Er- 
BOR,  1;  Corporations,  16,  17;  Courts, 
10,  11;  Insurance,  87. 

1.  Dissensions  between  two  persons  who 
Br«  equal  owners  of  the  stock  of  a  corporation 
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and  are  also  its  officers  will  not  justify  the  ap- 
pointment of  a  receiver  so  long  as  no  actual 
wrong  is  committed  by  either  of  them.  Wal- 
lace V.  Pierce-  Wallace  Pub,  Go.  (Iowa)        122 

2.  A  receiver  of  that  part  of  the  property 
of  a  corporation  which  consists  of  shares  of 
stock  in  another  corporation  cannot  be  ap* 
pointed  on  account  of  a  di>agreement  respect- 
ing the  management  and  control  of  the  latter 
corporation,  l^tween  two  persons  who  are  the 
officers  of  the  former  corporation  and  own  all 
its  stock  in  equal  shares.  Id. 

8.  A  solvent  corporation  cannot  be  put  into 
the  hands  of  a  receiver  on  account  of  a  debt 
not  reduced  to  judgment  or  secured  by  any  lien 
on  property  of  the  corporation.  Id. 

4.  The  jurisdiction  of  a  state  court  which 
has  appointed  a  railroad  receiver  to  direct  him 
as  to  the  wages  to  be  paid  for  operating  the 
road  within  that  state  is  not  defeated  by  the 
fact  that  the  employees  in  operating  the  road 
crossed  the  state  boundary  and  incidentallv 
performed  some  service  in  another  state,  al- 
though the  receivership  is  ancillair  to  a  re- 
ceivership in  such  other  state.  Guarantee 
Trust  A  8.  D.  Co.  ▼.  Philadelphia,  H  dt  N,  E. 
R.  Co.  (Conn.)  ,  804 

5.  A  railroad  mortgagee  is  not  liable  for 
unpaid  wages  or  other  obligations  incurred  by 
a  receiver  appointed  at  the  mortgagee's  instance 
in  a  foreclosure  suit,  although  the  trust  fund 
is  sufficient  to  pay  them,  unless  such  responsi- 
bility was  imposed  by  the  court  as  a  condition 
of  the  appointment  or  the  continuance  of  the 
receiver  in  office.  Farmer^  Loan  A  T.  Co.  v. 
Oregon  P.  R.  Co.  (Or.)  424 

6.  *  Taxes  upon  the  shares  of  stock  in  an 
insurance  company,  which  are  by  statute 
charged  to  and  made  payable  by  the  corpora-, 
tion.  are  a  demand  payable  out  of  its  assets  in 
the  hands  of  its  receiver  in  case  it  becomes  in- 
solvent after  they  become  due.  Boston  db  A. 
R.  Co.  V.  MercanliU  Trust  dk  D,  Co.  (Md.)    97 

Notes  and  Briefs. 

Receivers;  of  corporations;   ground  of   ap- 
pointment. 128 

Charging  expense  of,  on  party  obtaining  ap 
pointment.  424 

Jurisdiction  as  to  property  in  other  state 
^  805 

RECORDS.    See   Constitutional   Law, 
18;  Eminent  Domain,  2. 

RELIEF   ASSOCIATIONS.    See   Con 

tracts,  6. 

RELIGIOUS    SOCIETIES.      See    also 
Charities,  4,  7;  Perpetuities. 

1.  A  call  to  a  pastor,  made  by  a  congrega 
tion  of  a  PresbyterTan  church,  fixing  tbe 
amount  of  salary,  does  not  become  effective, 
under  the  rules  and  regulations  of  thai  church, 
until  it  is  placed  in  the  hands  of  the  minister 
and  formally  sanctioned  by  the  presbytery; 
and  the  refusal  of  the  presbytery  to  place  the 
call  in  his  hands  or  to  install  him  puts  an  end 
to  the  contract.  First  Presby,  Church  v.  My 
ers  (Okla. )  687 

2.  The  chief  governing  body  of  a  church 
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is  the  exclusive  Jadf^,  within  the  Jurisdiction 
prescribed  by  its  rules  and  regulations,  as  to 
whether  the  pastoral  relations  snail  be  formed 
between  a  minister  of  the  denomination  and 
one  of  the  local  churches.  First  Pretiby,  Church 
T.  Mi/ers  (Okla.)  087 

8.  The  decisions  of  church  tribunals  as  to 
the  terms  upon  which  the  pastoral  relations 
shall  be  formed  and  the  salary  accompanying  it 
shall  be  demanded,  as  well  as  in  respect  to  doc- 
trine and  discipline,  will  be  binding  on  the 
dvil  courts.  Id. 

4.  Rules  and  regulations  for  church  gov- 
ernment and  discipline,  prescribed  by  the  gov- 
erning* bodies  of  reliccious  associations  and 
churches,  will  be  obligatory  upon  the  mem- 
bers, congregations,  and  officers,  and  will  be 
given  effect  by  the  civil  courts.  Id, 

Notes  and  Briefs. 

Religious  societies;  liability  for  salary  of  pas- 
tor:— Taxes,  subscriptions,  etc. ;  binding  con- 
tract for  services:  interference  with  perform- 
ance; abuse  of  contract;  absence  of  incorpora- 
tion; dissolution  of  pastoral  relation;  riebt  to 
compensation;  Individual  liability;  sale  of 
property;  accord  and  satisfaction.  687 

REMAINDER.    See  Motion  or  Suit,  2; 
Real  Property,  1-8. 

REMOVAL  OF  CAUSES.    See  Coksti- 
TUTiONAL  Law,  7. 

The  provision  of  the  Utah  Constitution, 
under  the  authority  given  by  the  act  of  Con- 
gress for  the  transfer  of  causes  pending  in  the 
territorial  courts  of  which  the  Federal  courts 
do  not  have  exclusive  Jurisdiction  upon  motion 
or  petition  under  and  in  accordance  with  the 
act  or  acts  of  Congress,  does  not  require  the 
application  for  removal  to  be  made  by  the  de- 
fendant before  pleading  or  at  any  specified 
time  before  trial.  MeCornick  v.  WeiUrn  U. 
Teleg.  Co.  (C.  C.  App  8th  C.)  684 

RESERVATION.    See  Waters,  1. 

RESUME. 

For  rlsum6  of  contents  of  book,  see         865 

RIPARIAN  RIGHTS.    See  Waters. 
SALE.    See  also  Contracts,  11. 

Sale  of  machinery  to  a  corporation  with 
notice  that  it  is  in  a  bad  condition  financially, 
and  under  a  guaranty  of  payment  by  a  third 
person,  does  not  entitle  the  seller  (o  a  lien  for 
its  price.     Dummer  v.  Bmedley  (Mich.)       490 

Notes  and  Briefs. 
Sale;  remedies  of  parties  on.  760 

SALVATION   ARMY.    See  Charities, 
5,6. 

SCAVENGER.    See  License. 

SCHOLARSHIP.  See  Levy  and  Seizure. 

SCHOOLS. 

The  constitutional  provision  that  the 
«^  L.  R,  A 


legislature  shall  provide  for  a  system  of  free 
common  schools  wherein  all  the  children  of  the 
state  may  be  educated  has  no  application  to  an 
institution  wholly  or  partly  under  private  con- 
trol. PeopU,  New  York  In$t.  for  the  BUnd  v. 
Fitdi  (N.  Y.)  591 

Notes  aitd  Briefs. 

Schools;  right  of  woman  to  be   Boperin- 
tendent  or  other  officer  of.  213 

SECRETS.    See  alio   Cohtracts,  4:   Ih- 
jUNCTioir,  5. 

Notes  Aim  Briefs. 

Secrets;  wrongful  disclosure  of;  as  prop- 
erty. 200 

SET-OFF. 

Notes  akd  Bribf& 

On  settlement   of  claims   of  insolvent  in- 
surance company.  105 

SEWERS.    See  Drains  and  Sewers;  Eti* 
pence,  4. 

SEXTON. 

Notes  and  Briefs. 
Right  of  woman  to  be.  211 

SHELLEY'S   CASE.    See   Real  Prop- 
erty, 4. 


SHERIFF. 

Notes  and  Briefs. 
Right  of  woman  to  be. 
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SLAUGHTER-HOUSES. 

Notes  and  Briefs. 
Municipal  power  over,  as  nuisances.       616 

SMELLS. 

Notes  and  Briefs. 
Municipal  regulation  as  to  nuisance  of.    822 

SPECIFIC  PERFORMANCE.    See  also 
Injunction,  6. 

1.  A  contract  fair  when  made  may  be 
specifically  performed,  although  it  has  become 
a  hard  one  by  force  of  subsequent  circumstan- 
ces or  changinj?  events.  8ehmidt  ▼. Louisrift 
db  N.  R  Co.  (Ky.)  «09 

2.  The  mere  fact  that  a  contract  having  a 
number  of  years  to  run  may  turn  out  a  losing 
investment  affords  no  reason  for  refusing  spe* 
ciflcally  to  enforce  it.  Id. 

3.  A  railroad  lease  is  not  so  uncertain  and 
indefinite  that  it  cannot  be  specifically  per- 
formed, where  a  fair  construction  of  it  will  aa- 
thorize  such  an  operation  of  the  road  as  the 
business  interests  of  the  community ^maj  re- 
quire. Id, 

Notes  and  Briefs. 

Specific  performance;  of  contract  to  operate 
railroad.  810 
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STATUTES.    Bee  also  Fishrries. 

1.  Tbe  constitutional  provisions  requirlog 
ibree  several  readings,  tbe  printing  of  bills, 
and  an  aye  and  nay  vote  on  final  passage  of 
any  bill,  are  mandatory.  (John  v.  Kingslep 
(Id.)  74 

2,  A.  court  may  go  back  of  tbe  enrolled 
bill  to  tbe  journals  of  botb  bouses  of  tbe  legis- 
lature to  ascertain  whetber  or  not  tbe  constitu- 
tional requirements  were  obeyed  in  tbepassaee 
of  tbe  act  in  question.  Id. 

8.  Tbe  Journals  of  botb  bouses  of  tbe  legis- 
lature must  afilrmatively  sbow  tbat  tbe  pro- 
▼i.oions  of  tbe  ^Constitution  in  regard  to  tbe 
passage  of  any  law  were  substantially  followed 
by  tbe  lesrislatnre  in  tbe  passage  of  any  act  tbe 
validity  of  wbicb  is  questioned.  Id. 

4.  Tbe  failure  of  tbe  journals  of  botb 
houses  of  the  legislature  to  sbow  tbat  any  step 
required  by  the  Constitution  in  tbe  passage  of 
a  law  was  taken  is  conclusive  evidence  against 
tbe  validity  of  tbe  bill,  tbat  it  was  not  taken. 

Id. 

6.  Neither  bouse  of  tbe  le^slature  can  sus- 
pend tbe  provision  of  tbe  Constitution  wbicb 
requires  three  readings  on  separate  days  in  each 
house  except  in  case  .of  urgency,  and  then 
there  must  be  an  aye  and  nay  vote  by  two 
thirds  of  the  house  Voting  with  reference  to 
only  one  bill  then  before  the  bouse.  Id. 

6.  The  power  to  increase  the  capital  of  a 
corporation  by  by- law,  which  is  given  by 
Tcnn.  act  March  23,  1875,  is  not  repealed  by 
Tenn.  act  March  27,  1888.  making  a  differ 
ent  provision  for  an  increase  of  stock,  even  if 
that  applies  to  a  corporation  under  a  former 
act.     FeckY.  EUiotti^C,  C.  App.  6ih  C.)      610 

7.  A  special  law  to  prevent  fishing  for 
profit  by  citizens  of  one  county  in  the  waters 
of  another  county,  which  is  limited  to  certain 
counties,  is  in  violation  of  the  provision  of  S. 
C  Const,  art.  8,  ^  34,  against  special  laws 
"where  a  general  law  can  l^  made  applicable." 
State  V.  Biggins  (S.  C.)  561 

8.  A  statute  attempting  to  abolish  several  in- 
ferior courts,  and  to  substitute  one  court  in  their 
place,  cannot  be  separated  so  as  to  uphold  the 
substituted  court  in  place  of  so/iie  of  them,  if 
one  is  protected  from  destruction  by  the  Con- 
stitution and  its  judge  is  a  member  of  the  oth- 
ers.    Johruon  V.  Slats (S.  J.  Err.  &  App.)  878 

9.  A  statutelllmiting  tbe  liability  of  a  rail- 
road company  for  fires  to  the  difference  be- 
tween tbe  amount  of  the  loss  and  the  amount 
of  insurance  upon  tbe  property  applies  to  a 
preexisting  policy  of  insurance  on  which  a 
loss  occurs  after  the  passage  of  tbe  statute. 
Leavitt  v.  Canadian  F.  R  Co.  (Me.)  152 

Notes  and  Brikfs. 

Statute;  constitutional  provisions  as  to  en- 
actineut;  readings  of;  >eaaDd  uay  vote.        75 

Constitutional  provisions  as  to  title.  225 

Partly  bad.  873 


STEAK. 


Notes  and  Briefs. 


Municipal  regulation  of,  as  a  nuisance.    805 
88  L.  R.  A. 


STORAGE.  See  CoMSTiTnTiOMAL  Law,  17. 

STREET  RAILWAYS.  See  also  Car- 
RiEHs,  18;  Estoppel,  8;  Quo  Wauranto; 
Railroads,  18-16;  Trial,  8. 

1.  Tbe  forfeiture  of  the  "road"  of  a  street- 
railway  company  under  a  clause  in  the  grant 
of  the  franchise  staling  tbat  tbe  company  will 
forfeit  the  road  to  the  city  in  one  year  after  it 
ceases  to  operate  tbe  road  includes  tbe  rails  as 
well  as  tbe  franchise.  Tower  v.  Tower  db  S, 
Street  B.  Co.  (Minn.)  541 

2.  Tbe  forfeiture  of  tbe  road  of  a  street- 
railway  company  to  tbe  city  in  case  of  fsilure 
to  operate  it  for  one  year,  which  is  provided 
for  by  a  condition  in  tbe  ordinance  granting 
tbe  franchise,  is  not  unenforceable  on  the 
ground  tbat  it  is  a  penalty  or  liquidated  dam- 
ages which  can  be  recovered,  but  it  may  beju 
dicially  enforced.  id, 

8.  A  contract  tbat  nonuser  of  street  rail- 
way tracks  for  any  specified  time  shall  not 
operate  as  a  forfeiture  of  the  franchise  cannot 
be  made  by  a  city,  either  by  ordinance  or  other- 
wise, since  this  would  involve  authority  to 
grant  the  right  of  the  use  of  streets  for  private 
purposes.  State,  Kansas  City,  v.  East*  Fifth 
Street  R,  Co.  (Mo.)  218 

4.  Entire  failure  to  operate  a  street  rail- 
way for  three  years,  when  the  ordinance  under 
which  tbe  franchise  is  exercised  requires  cars 
to  run  sixteen  hours  every  day  in  the  year, 
constitutes  a  nonuser  which  forfeits  the  fran- 
chise. Id, 

5.  A  street  railway  company  has  tbe  right 
to  use  the  trolley  system  without  the  sanction 
of  the  mayor  and  city  council,  where  its  charter 
authorizes  it  to  use  "any  motive  power  and 
means  of  traction  which  tbe  mayor  and  city 
council  may  sanction  or  which  shall  be  author- 
ized to  be  made  use  of  in  the  city  .  .  .  hy 
another  corporation  exercising  street-railway 
franchises  thereon,^  and  the  legislature  has  sub- 
sequently given  express  authority  to  other 
companies  to  use  the  trolley  system  in  that  city. 
Hooper  v.  Baltimore  City  Pass.  B.  Co.  (Md.) 
509. 

6.  The  rule  tbat  a  pedestrian  must  stop, 
look,  and  listen  before  crossing  a  railroad  track 
applies  to  a  street  railway  operated  by  electric- 
ity.    Hoelzel  v.  Crescent  City  B.  Co.  (La.)    708 

7.  A  pedestrian  who  suddenly  attempts  to 
cross  an  electric  railway  in  tbe  night  when  a 
street  car  is  approaching  so  near  that  it  must 
l)e  visible  and  its  noise  apparent  must  be  held 
negligent,  so  that  no  lecoverv  can  be  had 
against  the  railway  company  for  bis  death  if 
he  is  struck  bv  tbe  car.  Id. 

8.  Negligence  in  running  a  car  upon  an 
electric  street  railway  bavini;  a  sprinkler 
thereon  upon  which  waving  black  coats  are 
bung,  without  reasonable  care  to  prevent 
frightening  horses,  renders  tbe  street  railway 
company  liable;  and  it  would   seem  to  be  ira- 

I  material  who  placed  tbe  coats  in  that  position, 
if  tbe  car  was  operated  with  knowledge  that 
they  were  there.    MeCann  v.  Co.  (N.  J.)    286 

9.  Reasonable  means  to  prevent  frighten- 
ing horses  and  thereby  injuring  persons  riding 
or  driving  along  the  street  must  be  taken  when 
a  street  railway  car  ib  propelled  in  such  a  con- 
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ditlon  that  a  reasoDabl?  prudent  man  would 
apprehend  that  it  ^  oiild  frighten  horses.  Mc- 
Cann  v.  ContoLidated  Traction  Co,  (N.  J.)    236 

KoTKS  A17D  Briefs. 

Bee  also  Carriers. 

Street  railways';  ousting  from  franchise.  218 

Forfeiture  of  franchise  of.  541 

Collision  at  railroad  crossing.  517 

Negligence  of  person  struck  by  street  car; 
duty  to  Took  out  for  car;  care  in  running  car. 

709 
STRIKE.    See  Conspiracy,  2-4. 

SUBROGATION. 

Notes  and  Briefs. 
Of  subcontractor. 
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SUNDAY.    See  Time,  2. 


SYNDICATE.    See  Bills  and  Notes,  10. 

TAXES.    See  Evidence,  8;  Interest;  Re- 
ceivers, 6. 

TELEGRAPHS. 

A  telegraph  company  is  not  liable  to  a 
banker  who  cashes  a  draft  upon  the  faith  of  a 
telecram  from  the  drawee  purporting?  to  au- 
thorize the  drawer  to  make  such  a  draft  be- 
cause of  a  mistake  in  transmitting  the  amount 
for  which  the  draft  is  authorized,  as  the 
company  cannot  be  liable  to  a  stranger  to 
whom  it  has  never  delivered  the  message  and 
to  whom  it  owes  no  duty  whatever  merely  be- 
cause he  has  seen  the  telegram  and  acted  upon 
it  to  his  injury.  Md^ornick  v.  Wtsteni  U. 
Ttlcg.  Co,  (C.  C.  App.  8th  C.)  684 

Notes  and  BRiEFa 

Telegraphs;    liability  for    negligence;  who 
may  have  right  of  action.  684 

TENDER.       ^ 

Money  tendered  and  paid  into  court  as 
the  full  amount  due  the  plaintiff  constitutes  a 
full  discharge  if  plaintiff  takes  it  from  the 
court,  although  he  protests  that  more  is  due 
and  declines  to  accept  it  as  full  payment,  if 
the  terms  on  which  it  was  tendered  are  not 
waived  by  the  defendant  or  modified  by  rule 
of  court.  Jonathan  I'arnefs  JSons  v.  Lee  Gin 
<fc  J/.  Co.  (Tenn.)  649 

Notes  and  Briefs. 

Tender;  payment  of  money  into  court;  ef- 
fect of  accepting  it.  ^^^ 


649 


TIME.    See  also  Mortgage,  2. 

1.  The  law  divides  the  day  where  equity 
requires  it.     Goetzinger  v.  Roscnfeldt  (Wash.) 

257 

2.  The  Sunday  before  a  term  of  court 
which  begins  on  Monday  is  not  excluded  from 
the  computation  of  the  twenty  days  that  an  ac- 
tion must  be  filed  before  the  term  in  order  to  be 
triable,  at  least  when  by  the  long  practice  of 
tbe  court  that  Sunday  has  been  included  in 
such  twenty  days,  since  there  is  nothing  to  be 
done  on  the  last  day,  and  the  fact  that  it  falls 
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on  Sunday  makes  do  difference.     MerrOt  ▼. 
GaU  City  Nat.  Bank  (Oa.)  749 

Notes  and  Briefs. 

Time;  rule  of,  as  to  priority  of  Judgment 

243 

Fractions  of  day.  257 

Computation  of;  excluding  Sunday.       749 

TOLLS.   See  Bictcles,  Notes  and  Briefs. 

TORRENS  LAW.    See  Constitutional 
Law,  4,  18;  Eminent  Domain,  %, 

TOWN.    See  Mandamus,  8. 

TRADE  SECRETS.    See  Injunction,  5. 

TRESPASS. 

One  who  anchors  a  bbat  in  the  shnllow 
water  of  a  river,  at  a  marshy  place  wbi^-h  is 
not  navigable,  and  there  hunts  wild  fowl,  is 
guilty  of  a  trespass  as  to  the  owner  of  the  s  lil 
Hall  V.  Alford  (Mich.)  205 

TRIAL.    See  also  Carriers,  18;  Criminal 
Law,  2;  Evidence,  25;  Jury. 

1.  A  Jury  trial  upop  appeal  does  not  an 
swer  the  constitutional  guaranty  of  a  rifbt  to 
be  tried  by  Jury,    8taU  v.  Gerry  (N.  &)    22» 

2.  The  trial  court  is  not  bound  to  ask  or 
to  permit  counsel  to  ask  a  Juror  on  his  toir 
dire  any  question  the  answer  to  which  would 
tend  to  criminate  or  disgrace  him.  Ryder  r. 
Slate  (Ga.)  721 

8.  Defendant  in  a  criminal  action  did  not 
lose  his  right  to  complain  of  the  absence  of  & 
witness,  which  was  not  in  any  way  occasioned 
by  him  or  his  counsel,  because  such  witness 
was  present  at  an  earlier  period  of  the  trial, 
and  requested  defendant's  counsel  to  be  allowed 
at  that  time  to  go  on  the  stand  and  testify, 
and  was  subsequently  compelled  to  leave  ibe 
court  for  providential  cause,  as  it  is  defend- 
ant's right  to  introduce  his  witnesses  in  tbe 
order  in  which  he  or  his  counsel  may  deem 
best.  i<i 

Questions  for  jury. 

4.  The  Ji^ry  must  determine  whether  or 
not  the  giving  of  notes  in  payment  of  subscrip- 
tions to  the  capital  stock  of  a  corporation  was 
in  good  faith.  Rouge,  K  A  Co,  ▼•  Iktmt 
CycU  Co.  (Mich  )  ^ 

5.  The  question  whether  or  not  a  person 
is  wholly  disabled  so  as  to  prevent  him  from 
doing  any  and  every  kind  of  business  pertain- 
ing to  his  occupation  is  for  the  jury,  where  the 
evidence  shows  that  he  went  to  his  office  every  ^ 
day,  but  was  unable  to  do  any  kind  of  work. 
Turner  v.  FideUiy  d  C.  Co.  (Mich.)  529 

6.  Questions  of  dispute  of  matters  of  fact 
relating  to  negligence  and  contributory  negli- 
gence are  properly  submitted  to  the  jury. 
New  York  d  G.  I.  R,  Co.  ▼.  New  Jertey  EUt 
R.  Co,  (N.  J.  Sup.)  51« 

7.  The  negligence  of  a  boy  twelve  years 
old,  in  standing  so  near  a  passing  train  that  be 
is  drawn  under  it  by  a  current  of  air  is  a  ques- 
tion for  the  Jury,  and  cannot  be  declared  9At 
matter  of  law.  Graney  ▼.  St.  Louii,  L  M.d 
a.  R,  Co.  (Mo.) 


Tboujbt->  Waters. 
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8.  The  question  of  negligence  in  running 
tank  car  on  an  electric  street  railway,  witn 

iving  black  coats  banging  tbereon  in  sucb 
"way  as  to  frigbten  borses,  is  a  question  fortbe 
jury.  MeCann  v.  Coniolidated  Traction  Co. 
(N.  J.  Err.  &  App.)  286 

9.  Tbe  question  as  to  tbe  materiality  of 
the  omission  to  mention  anotber  policy  in  an 
application  for  life  insurance,  and  of  tbe  fact 
thai  tbe  applicant  was  an  embezzler,  is  for  the 
jury  under  a  statute  providing  that  misstate- 
ments  and  concealments  shall  not  defeat  the 
policy  ui^ess  material.  Penn  Mui,  L.  Im.  Co. 
▼.  Meehaniaf  Sat,  Bank  d  T.  Co.  (G.  C.  App. 
6lh  C.)  33 

Ticking  ease  from  jury. 

10.  A  motion  to  exclude  the  evidence  of 
plaintiff  from  the  Jury  on  tbe  ground  that  it 
'Will  not  support  a  verdict  in  his  favor  is  not 
proper  practice  in  Tennessee.  West  MemphU 
Packet  Co.  v.  Wliite  {Tex\n.)  427 

11.  A  variance  between  the  evidence  of  a 
plaintiff  and  bis  principal  witness  is  not  the 
ground  of  a  nonsuit.  WoMermann  v.  8lo98 
(Cal.)  176 

Inatmctions. 

12.  A  charge  is  not  erroneous  because  of 
generalization  and  abstractions  which  lead  up 
to  the  statement  of  the  law  determining  the 
rights  and  responsibilities  of  the  parties  on  the 
issues  of  fact  Involved.  West  Memphis  Packet 
Co.  V.  WhiU {Teun.)  427 

18.  An  instruction  in  an  action  against  a 
steamboat  company  for  personal  injuries  to  a 
passenger,  that  the  evidence  must  satisfy  tbem 
that  the  boat  was  being  run  by  and  in  the  in- 
terest of  defendant  at  tbe  time  of  tbe  injury, 
sufficiently  presents  the  theory  that  the  excur- 
sion during  which  plaintiff  was  injured  was  an 
individual  affair  of  a  third  person  for  which 
the  company  was  not  liable.  Id. 

14.  An  insurer  is  not  entitled  to  an  instruc- 
tion to  the  jury  that  the  failure  of  an  applicant 
for  insurance  to  mention  a  policy  in  anotber 
company,  when  asked  about  other  insurance, 
raises  the  presumption  ihat  the  omission  was 
fraudulent.  Penn  Mut.  L.  Ins.  Co.  v.  Me- 
ehaniei^  8av.  db  T.  Co.  (C.  C.  App.  6th  C. )    88 

15.  An  instruction  on  a  trial  for  murder, 
which  refers  to  the  homicide  as  the  "act  which 
the  accused  had  committed,"  is  improper  where 
it  is  not  distinctly  admitted  that  the  accused 
did  commit  the  homicide,  although  many  of 
the  requests  to  charge  practically  conceded 
such  fact.    Ryder  v.  StaU  (Ga.)  721 

16.  The  trial  court  should  not,  on  atrial  for 
murder,  in  explaining  the  nature  of  expert  and 
nonexpert  testimony  and  the  rules  under  which 
witnesses  belonging  to  each  class  may  give 
their  opinions  as  to  the  sanity  or  insanity  of 
defendant,  charge  that  tbe  testimony  of  expert 
witnesses  is  entitled  to  great  weight,  and  add 
that  it  is  the  same  witb  parlies  who  associated 
with  defendant,  lived  with  bim,  and  lived  in 
the  same  community,  as  the  probative  value  of 
tbe  testimony  of  each  witness  should  by  deter- 
mined by  the  jury.  Id. 

Notes  and  Briefs. 
Trial;  right  to  jury  in  criminal  case.         229 
Question  for  jury  as  to  negligence.  286 
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Question  for  jury  as  to  negligence  in  getling 
on  or  off  street  car  in  motion.  788 

Instruction  to  jury  as  to  evidence;  exclud- 
ing evidence  from  jury.  427 

TROLLEY.    See  Street  Railways.  5 

TRUSTS.  See  Action  or  Scit,  1;  Bills 
AND  Notes,  2.  8;  Corporations,  14;  In- 
surance, 84,  85. 

UNDERGROUND     RAILWAY.     See 

Highways,  2,  8. 

UNDERTAKERS.  See  Comfulsort  Ser- 
vice,  1;  Conspiracy,  1. 

VENDOR   AND    PURCHASER.    See 

Estoppel,  7. 

VOTERS  AND  ELECTIONS.  See  also 
Betting. 

1.  A  person  is  not  "able  to  read  the  Con- 
stitution of  this  state"  within  the  meaning  of 
Wyo.  Const,  art  6,  ^  9,  unless  he  can  read  it  in 
the  English  language,  instead  of  a  translation. 
Rasmvssen  v.  Baker  (Wyo.)  778 

2.  A  vacancy  in  office  caused  by  the  death 
of  a  county  clerk  within  fifteen  days  before  a 
general  election  should  be  filled  at  that  election 
under  Mo  Stat,  g  1964,  read  in  connection 
witb  §  4766,  as  amended  bv  Mo.  Laws  1894. 
p.  156.     State,  Crow,  v.  Hoitetter  (Mo.)     208 

Notes  akd  Briefs. 
See  also  Betting.  ' 

Voter's  ability  to  read  and  write  774 

WAGES.  See  Appeal  and  Error,  1; 
Corporations,  21;  Receivers,  4. 

WALLS.  See  Municipal  Corporations,  4. 

WAR.    See  Action  of  Strrr,  8. 

WAREHOnSEMEN.  See  Constitution- 
al Law,  17. 

WARRANT.    See  Arrest. 

WASTE.  See  Cotenants;  Equity;  Lifb 
Tenant,  5. 

WATER-CLOSETS. 

Notes  and  Briefs. 
Municipal  regulations  of.  816 

WATERS.  See  also  Boundaries;  Build- 
ings, 2;  Courts,  7:  Drainh  andSkweks; 
Easements,  1,  Eminent  Domain,  1;  In- 
junction, 8, 4;  Railroads,  17;  Trespass. 

1.  A  public  grant  of  lands  bounded  by 
tidewater  is  impliedly  subject  to  those  para- 
mount uses  to  which  the  irovernment  as  trustee 
for  tbe  public  may  be  called  upon  to  apply  the 
water  front  for  the  promotion  of  commerce 
and  the  general  welfare.  Sage  v.  New  York 
(N.  Y.)  .  606 

2.  Absolute  power  to  improve  %  water 
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front  for  the  benefit  of  navigation  exists  in  the 
state  or  its  DiunicipHl  ^antee  as  a  trustee  for 
the  public,  free  from  any  interfereoce  by  a 
riparian  owner,  whose  sole  right  as  against 
such  authority  is  the  statutory  right  of  pre- 
emption in  case  of  a  sale.  Sage  v.  Nete  York 
(N.  T.)  606 

8.  A  riparian  owner's  right  of  ingress  and 
eCTess  to  his  water  front  does  not  include  a 
ri^ht  to  coovpensation  for  an  interference  there- 
with caused  by  the  public  improvement  of  the 
water  front  for  the  benefit  of  navigation.    Id, 

4.  The  privileffes  or  easements  of  riparian 
proprietors  upon  tidewater  include  the  right  of 
access  to  the  navigable  part  of  the  water  in 
front,  as  against  all  but  the  government  as 
trustee  for  the  people  at  large.  Id. 

6.  Lands  made  by  filling  up  a  water  front 
and  constructing  piers,  in  a  municipal  improve- 
ment of  the  water  front  for  the  benefit  of  navi- 
gation, do  not  constitute  an  accretion  to  the 
land  of  a  riparian  proprietor,  but  remain  the 
property  of  the  city  for  the  benefit  of  the  pub- 
lic as  dry  land,  just  the  same  aa  when  it  was 
land  under  water.  Id. 

6.  The  governmental  power  of  the  state 
to  control  public  waters  cannot  be  lost  by  mere 
nonuser.  Auburn  v.  Union  Water  Power  Co. 
(Me.)  188 

7.  The  fee  tp  land  under  the  waters  of  a 
river  is  in  the  riparian  owner  up  to  the  middle 
of  the  stream.    Hall  v.  Alford  (Mich.)        205 

Diversion. 

8.  The  improvement  of  highways,  drain- 
ing of  landff.  and  general  improvement  of  the 
country,  will  not  justify  the  diversion  of  water 
from  a  mill  without  compensation  and  due 
process  of  law.    Stock  v.  Jefferson  (Mich.)  855 

0.  The  manner  in  which  water  diverted 
}rom  a  stream  is  returned  to  it  is  immaterial 
to  a  lower  riparian  proprietor,  if  the  water  is 
returned  before  the  stream  reaches  his  land. 
Oould  V.  Eaton  (Cal.)  181 

10.  A  riparian  proprietor  cannot  confer 
upon  another  person  the  right  to  divert  water 
from  a  stream  to  use  on  nonriparian  lands  to 
the  injury  of  a  lower  proprietor,  since  the 
riparian  owner  himself  has  a  right  to  divert 
waters  to  riparian  lands  only.  Id, 

11.  The  right  of  a  city  to  take  water  for 
the  use  of  its  inhabitants  from  a  great  public 
pond  belonging  to  the  state  can  be  granted  by 
the  legislature,  without  making  any  compen- 
sation to  those  who  want  the  water  for  the  use 
of  mills.  Auburn  v.  Union  Water  Power  Co. 
(Me.)  188 

Water  rates. 

12.  The  current  expenses  which  may  be 
allowed  in  determining  the  sulficiencj  of  the 
income  provided  by  water  rates  consist  of  the 
money  which  is  reasonably  and  properly  ex- 
pended in  each  year  in  collecting  and  distrib- 
uting the  water.  San  Diego  Water  Co.  v.  San 
Diego  (Cal.)  460 

18.  Expenses  of  litigation  contesting  an  or- 
dinance fixing  water  rates  cannot  be  considered 
as  part  of  the  expenses  to  be  allowed  in  deter- 
mining the  sufficiency  of  the  income  produced 
bj  the  rates.  Id. 

14.  The  investment  on  which  a  water  com- 
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pany  is  entitled  'to  oaae  its  oompenaafioD  m 
determining  the  sufliciency  of  rates  cannot  in- 
clude property  not  at  present  actually  em- 
ployed in  collecting  or  distributing  the  water, 
however  useful  it  may  have  been  in  the  past 
or  may  yet  be  in  the  future.  Id. 

15.  Water  rates  which  will  produce  sooM  re- 
ward to  the  owner  of  the  water  plant  may 
nevertheless  be  so  grossly  and  palpablv  insuffi- 
eient  to  afford  Just  compensation  to  the  owner 
as  to  give  the  court  power  to  relieve  against  an 
ordinance  establishing  such  rates.  Id. 

•  16.  Water  rates  which  will  produce  bat 
little  more  than  8^  per  cent  upon  the  actasl 
cost  of  the  waterworks  after  deducting  current 
expenses  do  not  constitute  Just  compensation 
to  the  water  company,  where  it  is  compelled  to 
pay  a  much  higher  rate  upon  money  which  it 
appears  to  have  fairly  borrowed,  when  the  rate 
paid  does  not  appear  to  be  above  the  lowest 
market  rate,  and  the  prudence  and  economy 
of  the  management  are  not  successfully  im- 
peached. Id. 

17.  An  ordinance  fixing  water  rates  so  pal- 
pably unreasonable  and  unjust  as  to  amount  to 
a  taking  of  the  property  of  a  water  company 
without  just  compensation  Is  not  justified  by 
Cal.  Const,  art.  14,  §  1,  providing  for  the  esub- 
lishment  of  such  rates.  Id, 

Notes  and  Bribfs. 

Waters;  extent  of  riparian  owner's  right  to 
divert.  182 

Municipal  regulation  of  nuisance  affection. 
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Unlawful  diversion  of.  855 

Protection  of  riparian  owner  against  diver- 
sion of;  right  of  city  to  take.  475 
Right  to  alluvion,   reliction,  or  accretioo; 
land  filled  out  for  wharf.  609 
Title  to  land  under.                          608,  851 
Effect  of  sudden  submergence  upon  title  to 
land;  change  of  boundary.                          819 

WHARVES.    See  Waters.  6. 

WILLS.    See  also  Contracts,  8;  Evtdkscb, 
22,  28. 

1.  A  will  jointly  executed  by  husband  and 
and  wife  cannot  be  proved  as  the  will  of  both 
during  the  lifetime  of  one  of  them.  Be  Dati^f 
Will  (N.  C)  289 

2.  An  instrument  executed  by  husband  and 
wife  as  their  joint  will  may  be  proved  and  take 
effect  as  the  separate  will  of  the  husband  after 
his  death  during  the  wife's  lifetime,  and,  unless 
in  some  way  revoked,  may,  upon  her  death, 
be  again  probated  as  to  her  property  mentioned 
therein.  Id- 

Notes  and  Briefs. 

Wills  probate  of  joint  or  mutual  will:— <I.) 
Two  wills  in  one  instrument;  (II.)  right  to  re- 
voke; (III.)  Joint  wills  to  operate  on  survivor's 

death.  289 

Lost  or  destroyed,  evidence  to  establish.  488 

WITNESSES. 

A  banker  who,  to  show  that  deposits 


— Yba  and  Nat. 
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were  not  received  with  his  knowledge  or  con- 
sent, testifies  that  on  the  day  they  were  received 
be  went  to  another  town*  and  telephoned  those 
in  charge  of  the  hank  not  to  receive  any  more 
deposits,  may  be  asked  on  cross-examination 
how  long  he  remained  at  that  place,  and 
whether  or  not  on  his  return  he  found  any  de- 
posits to  have  been  made  after  his  instructions 
not  to  receive  them,  for  the  purpose  of  fuDy 
disclosing  his  connection  with  the  deposit. 
StaU  V.  Eifert  (Iowa)  485 

'won  EN.    See  also  Officebs,  Notes  ahd 
Briefs. 

Notes  and  Briefs. 

Negligeoce  in  attempting  tojget  on  or  off 
moving  street  car.  "  788 

^WORKHOUSE. 

Notes  and  Briefs. 
Right  of  woman  to  be  director  of.  211 

^WRIT  AND  PROCESS.    See  also  Con- 
stitutional Law,  6,  6, 13,  16. 

1.  An  attorney  at  law  is  privileged  from 
the  service  of  process  while  attendibg  upon  the 
supreme  court  of  Michigan  and  while  going  to 
and  returning  from  the  court  to  the  county  of 
his  residence.  Hoffman  v.  Bay  County  Circuit 
Judge  (Mich.)  668 

2.  The  privilege  of  exemption  of  attorneys 
from  arrest  in  certain  cases,  given  by  How. 
Mich.  Ann.  SUt.  ^  7258,  is  not  exclusive  of  the 
comaion-law  privilege  from  service  of  process 
while  attending  court  or  returning  therefrom. 

Id, 

8.  Jurisdiction  of  a  foreign  insurance  com- 
pany doine  business  in  the  state  without  com- 
plying with  the  statute  which  requires  it  be- 
fore doing  business  to  appoint  the  insurance 

88  L.  &.  A. 


commissioner  as  attorney  on  whom  process 
may  be  served  cannot  be  acquired  by  service 
on  such  commissioner,  where  the  fact  appears 
from  the  plaintiff's  own  showing,  ana  the 
defendant  has  not  appeared  to  plead  to  the 
jurisdiction,  and  is  not  shown  to  have  received 
notice,  either  actual  or  constructive.  Lubrano 
V.  Imperial  CouneU,  0.  of  V.  F.  (R  I.)        546 

4.  Service  of  an  alternative  writ  of  man- 
damus to  compel  a  nonresident  joint-stock  as- 
sociation engaged  in  business  in  the  state  as  a 
common  carrier  to  print  and  keep  for  public 
inspection  schedules  showing  the  classification, 
rates,  fares,  and  charges  for  transportation  of 
property  of  all  kinds  and  classes  in  the  state, 
and  to  file  a  copy  thereof  with  the  state  railroad 
and  warehouse  commission,  made  upon  a  speci- 
fied person  described  by  the  court  allowing 
the  writ  as  the  general  agent  of  such  associa- 
tion,— is  suflScient  to  give  Jurisdiction  to  the 
court  to  proceed  with  the  hearing,  although 
the  person  served  was  only  a  local  agent,  where 
there  is  no  general  agent  or  any  officer  or  agent 
superior  to  him  in  the  state,  and  all  the  officers 
and  shareholders  are  nonresidents.  State, 
Railroad  dW,  Com.,  v.  Adame  Ekep,  Co,  (Minn.) 

225 

5.  Mandamus  may  be  served  on  a  joint- 
stock  association  by  serving  it  on  the  head  offi- 
cer or  the  select  body  or  person  within  the 
corporation  whose  province  it  is  to  put  in  mo- 
tion the  machinery  necessary  to  secure  per- 
formance of  the  duty.  Id, 

Notes  and  Briefs. 

Writs;  validity  of  service  on  nonresidents. 

226 

Service    on    insurance   commissioner   for 
foreign  company.  547 

Exemption  from  service  of.  663 

TEA  AND  NAT.    See  Statutes^  1. 
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38  li.  K.  A.  33,  PENN  MUT.  L.  INS.  CO.  v.  MECHANICS'  8AV.  BANK  &  T. 

CO.  19  C.  C.  A.  286,  316,  37  U.  S.  App.  692,  43  U.  S.  App.  75,  72. Fed.  413, 

73   Fed.   653. 
Porfeitiire  of  pollcjr  of  liiaiirance. 

Cited  in  Ned^rland  Lr.  Ins.  Co.  v.  Meinert,  62  C.  C.  A.  380,  127  Fed.  654,  hold- 
ing policy  not  forfeited  for  nonpayment  of  premium  on  day  on  which  it  falls 
due,  where  policy  contains  provision  allowing  thirty  days'  delay. 

Cited  in  fqptnote  to  Phenix  Ins.  Co.  v.  Fuller,  40  L.  R.  A.  408,  which  holds 
policy  not  avoided  by  encumbrance  in  absence  of  inquiries  or  false  representa- 
tions. 

—  Bjr   mlsrepreaeiitAtlons. 

Cited  in  Guarantee  Co.  v.  Mechanics'  Sav.  Bank  &  T.  Co.  26  C.  C.  A.  164,  47 
U.  S.  App.  91,  80  Fed.  784,  holding  president's  knowledge  that  cashier  had  en-, 
gaged  in  speculative  gambling,  but  had  stopped,  not  breach  of  warranty  avoid- 
ing policy  insuring  bank  against  loss  through  employees;  Fidelity  Miit.  Life 
A880.  V.  Miller,  34  C.  C.  A.  220,  63  U.  S.  App.  717,  92  Fed.  72,  holding  mem- 
bership in  secret  beneficial  order  not  within  provision  requiring  applicant  to 
state  whether  he  had  ever  made  application  to  any  "company,  association,  or  so- 
ciety;" Fidelity  Mut.  Life  Asso.  v.  McDaniel,  25  Ind.  App.  614,  57  N.  E.  645, 
holding  insured's  reply  alleging  that  diseases,  undisclosed  in  application,  left 
no  bad  effect  on  constitution  insufficient  to  avoid  answer  alleging  misrepresenta- 
tion; Continental  Fire  Ins.  Co.  v.  Whitaker  (Tenn.)  64  L.  R.  A.  453,  footnote  p. 
451,  70  S.  W.  119,  holding  fire  insurance  policy  not  avoided  by  misrepresentation 
as  to  encumbrances,  where  applicant  made  no  representations,  but  statement  was 
inserted  by  company's  agent  without  former's  knowledge. 

Cited  in  footnote  to  Globe  Mut.  L.  Ins.  Asso.  v.  Wagner,  52  L.  R.  A.  649, 
which  holds  policy  not  avoided  by  false  statement  that  none  of  applicant's  broth- 
ers dead. 

Cited  in  note  (55  L.  R.  A.  123,  129,  130,  138,  139)  on  forfeiture  of  life  in- 
surance by  false  representations  as  to  previous  application  for  insurance. 

Distinguished  in  Bruce  v.  Connecticut  Mut.  L.  Ins.  Co.  74  Minn.  318,  77  N.  W. 
210,  holding  consultation  with  medical  examiner  of  fraternal  and  benefit  asso- 
ciation, to  determine  whether  life  insurable,  comprehended  within  question 
''Has  any  opinion  ever  been  sought  or  consultation  had  with  any  person  as  to 
whether  your  life  was  insurable?" 

579 
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l^hat   la    ^ffood   healtli''    or   ^bodily    Inftrmlty.'' 

Cited  in  footnotes  to  Barnes  v.  Fidelity  Mut.  Life  Asso.  45  L.  R.  A.  264. 
which  holds  person  in  bed  with  cold  may  be  "in  good  health"  within  meaning  of 
folicy,  though  pneumonia,  terminating  fatally,  sets  in  soon,  after;  Black  t. 
Travelers*  Ins.  Co.  61  L.  R.  A.  600,  which  holds  injury  not  "bodily  infirmity," 
as  matter  of  law,  unless  physical  health  of  insured  affected. 

Accident   policy  aa  frlthln  statute  applying  to  otlier  polldea. 

Cited  in  footnote  to  Standard  Life  &  Acci.  Ins.  Co.  v.  Carroll,  41  L.  R.  A. 
194,  wliich  holds  accident  insurance  policy  not  within  statute  as  to  admissibilitj 
of  application  in  life  or  fire  insurance  policy. 

Admlaalblllty  of  evidence  of  custom . 

Cited  in  Louis  v.  Connecticut  Mut.  L.  Ins.  Co.  58  App.  Div.  142,  68  N.  Y.  Supp 
683,  holding  evidence  of  life  insurance  company's  custom  in  refusing  to  is«u( 
policies  to  persons  previously  attempting  to  commit  suicide,  when  fact  knowii 
incompetent. 

Snlllclenojr  of  pleadings. 

Cited  in  Brady  v.  Evans,  24  C.  C.  A.  238,  47  U.  S.  App.  416,  78  Fed.  560,  hold 
ing  pleading  alleging  that  petitioner  Avas  induced  to  remain  depositor  by  direct- 
ors' statement  as  to  bank's  solvency,  demurrable. 

lilcenae  of  Inaarance  on  aaaeaament  plan. 

Cited  in  footnote  to  State  ew  rel.  National  Life  Asso.  v.  Matthews,  4D  L 
R.  A.  418,  which  authorizes  licensing  of  insurance  on  the  assessment  plan  for 
sole  benefit  of  policy  holders. 

Forfeiture   of   Inaarance   company's   cliarter. 

Cited  in  footnote  to  International  Fraternal  Alliance  v.  State,  40  L.  R.  -S. 
187,  which  holds  charter  of  insurance  company  forfeited  by  attempting  to  i-s^ue 
policy  for  excessive  amount. 

Conflict   of   laiTS  as    to   Insurance. 

Cited  in  note  (63  L.  R.  A.  864)  on  conflict  of  laws  as  to  contracts  of  in- 
surance. 

38  L,  R.  A.  71,  LEE  v.  SOUTHERN  P.  R.  CO.  116  Cal.  97,  68  Am.  St.  Rep.  147, 

47  Pac.  932. 
Lessor's  liability  to  servant  of  lessee. 

Cited  in  McCabe  v.  Maysville  &  B.  S.  R.  Co.  112  Ky.  875,  66  S.  W.  1054,  deny 
ing  power  of  railroad  corporation  to  relieve  itself  from  liability  for  n^ligecce 
of  lessee  of  road,  under  provision  giving  former  power  to  "contract  for  re- 
building or  operation  of  railroad;"  Chicago  &  G.  T.  R.  Co.  v.  Hart,  209  III.  4i). 
66  L.  R.  A.  81,  70  N.  E.  654  (dissenting  opinion),  majority  holding  lessor  rail- 
road company  liable  to  employee  of  lessee  for  injury  due  to  allowing  switcli 
engine  to  get  out  of  repair. 

Cited  in  footnote  to  Harden  v.  North  Carolina  R.  Co.  55  L.  R.  A.  784,  wbioli 
denies  power  of  lessor  of  railroad  to  exempt  itself  from  liability  to  employees  of 
lessee. 

Cited  in  note  (44  L.  R.  A.  750,  753.  754)  on  liability  of  lessor  of  railroad 
for  injuries  caused  by  negligence  of  another  company  using  road  under  lease, 
license,  or  other  contract. 
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I.ii«iblllty  to  servant  of  another. 

Cited  in  McCall  v.  Pacific  Mail  S.  S.  Co.  123  Cal.  44,  65  Pac.  706,  holding 
company  not  liable  to  servant  of  stevedore  for  latent  defects  In  sling  furnished. 

Cited  in  note  (46  L.  R.  A.  90,  91)  on  right  of  servant  to  recover  damages  from 
persons  other  than  his  master  for  injuries  received  in  performance  of  duties. 

Etiablllty  for  damaarea  from   construe tion  of  railroad. 

Distinguished  in  Guinn  v.  Ohio  River  R.  Co.  46  W.  Va.  153,  76  Am.  St.  Rep. 
S06,  33  S.  E.  87,  holding  lessee  not  liable  to  abutter  for  damages  arising  from 
construction   of   railroad. 

Corporate  ntortarave. 

Cited  in  Central  Trust  Co.  v.  Warren,  58  C.  C.  A.  293,  121  Fed.  327,  holding 
mortgage  by  street  railway  company  while  solvent,  not  in  violation  of  Constitu- 
tion forbidding  alienation  of  franchise  to  escape  liabilities. 

38  L.  R.  A.  74,  COHN  v.  KINGSLEY,  5  Idaho,  416,  49  Pac.  985. 
Liefflslatlve   Journals. 

Cited  in  footnotes  to  Stanly  County  v.  Snuggs.  39  L.  R.  A.  439,  which  holds 
fatal,  omission  to  enter  yeas  and  nays  in  journal  on  second  and  third  readings 
on  bill  authorizing  tax;  State  ew  rel.  Cheyenne  v.  Swan,  40  L.  R«  A.  195,  which 
sustains  court's  right  to  examine  journals  to  determine  whether  alleged  stat- 
utes passed. 

Validity  of  statute. 

Cited  in  State  v.  Ridenbaugh,  5  Idaho,  715,  51  Pac.  750,  refusing  to  consider 
validity  of  faro-game  law  for  lack  of  jurisdiction,  as  state  had  no  right  to  ap- 
peal; People  ex  rel.  Atty.  Gen.  v.  Alturas  County,  6  Idaho,  422",  44  L.  R.  A.  124, 
55  Pac.  1067,  refusing  to  determine  validity  of  passage  of  act  for  annexation 
of  county  after  long  acquiescence  in  its  validity. 

Constmetlon  of  Constitution  aa  to  residence  for  voting  purposes. 

Cited  in  Powell  v.  Spackman,  7  Idaho,  709,  54  L.  R.  A.  384,  65  Pac.  503, 
holding  that  inmates  of  soldiers'  home  cannot  acquire  right  to  vote  where  in- 
stitution located,  where  Constitution  provides  that  "absence  while  kept  at  pub- 
lic expense  does  not  change  voting  residence." 

38  L.  R.  A.  93,  LOUISVILLE,  N.  A.  &  C.  R.  CO.  v.  KEEPER,  146  Ind.  21,  58 

Am.  St.  Rep.  348,  44  N.  E.  796. 
Validity  of  contracts  avalnst  carrier's  or  employer's  neffllflrence. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Mahoney,  148  Ind.  200,  40  L. 
R.  A.  103,  62  Am.  St.  Rep.  503,  46  N.  E.  917,  and  subsequent  appeal  in  29  Ind. 
656,  63  N.  E.  231,  sustaining  employee's  release  of  express  and  railroad  com- 
panies from  liability  for  negligence;  Russell  v.  Pittsburgh,  C.  C.  &  St.  L.  .R. 
Co.  157  Ind.  313,  55  L.  R.  A.  256,  footnote  P.  253,  87  Am.  St.  Rep.  214,  61  N. 
E.  678,  and  McDermon  v.  Southern  P.  Co.  122  Fed.  672,  sustaining  sleeping  car 
porter's  waiver  of  right  of  action  against  railroad  company  for  negligence; 
Payne  v.  Terre  Haute  &  I.  R.  Co.  157  Ind.  617,  56  L.  R.  A.  473,  62  N.  E.  472, 
sustaining  stipulation  in  pass  releasing  carrier  from  liability  for  negligence; 
Blank  v.  Illinois  C.  R.  Co.  182  111.  338,  55  N.  E.  332,  Affirming  80  111.  App.  484, 
and  Baltimore  &  O.  S.  W.  R.  Co.  v.  Voigt,  176  U.  S.  616,  44  L.  ed.  569,  20  Sup. 
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Ct.  Eep.  385,  Heversing  79  Fed.  564,  Bustaining  contract  exempting  railroad 
company  from  liability  for  injury  to  express  messenger;  Missouri,  K.  &  T.  R.  Co. 
V.  Carter,  95  Tex.  477,  68  S.  W.  159,  holding  contract  exempting  carrier  from 
liability  for  damage  by  fire  to  property  in  its  hands,  but  not  as  carrier,  not  pro- 
hibited by  statute  forbidding  limitation  of  carrier's  liability  by  contract;  Illi- 
nois C.  R.  Co.  V.  J.  L.  Fulton  Co.  108  III.  App.  238,  sustaining  contract  between 
■railroad  company  and  contractor  engaged  in  constructing  walls  on  right  of 
way,  making  latter  responsible  for  injuries  to  his  employees;  Seaboard  Air  Line 
K.  Co.  v.  Main,  132  N.  C.  455,  43  S.  E.  930,  holding  that  circus  company's  con- 
tract to  indemnify  carrier  for  loss  due  to  injuries  to  latter's  employees  does 
not  relieve  carrier  from  liability  for  negligent  injury. 

Cited  in  footnote  to  Tarbell  v.  Rutland  R,  Co.  56  L.  R.  A.  656,  which  holds 
void,  contract  by  next  of  kin  releasing  emploj-er  from  liability  for  future  in- 
juries to  employee. 

Distinguished  in  Richmond  v.  Southern  P.  Co.  41  Or.  56,  57  L.  R.  A.  617,  93 
Am.  St.  Rep.  694,  67  Pac.  947,  holding  passenger's  agreement,  when  procuring 
mileage  at  reduced  rates,  to  release  carrier  from  liability  for  negligence,  un- 
enforceable. 

Carrier's  rlffht  to  fflve   exclusive   favors. 

Cited  in  Donovan  v.  Pennsylvania  Co.  61  L.  R.  A.  143,  67  C.  C.  A.  365,  120  Fed. 
218,  sustaining  right  of  railroad  company  to  give  exclusive  right  to  solicit  pat- 
ronage within  its  station  to  one  hackman. 

38  L.  R.  A.  97,  BOSTON  &  A.  R.  CO.  v.  MERCANTILE  TRUST  &  D.  CO.  82 
Md.  635,  34  Atl.  778. 

« 

Distribatlon  of  assets  of  insolvent  corporation. 

Cited  in  Ross  v.  American  Employers'  liability  Ins.  Cd.  66  N.  J.  Eq.  45,  3S 
Atl.  22,  decreeing  dividends  to  those  making  claims  and  recovering  judg- 
ments against  insured  before  insurer's  insolvency  and  to  those  injured  before 
insolvency  and  recovering  judgment  afterwards;  Gilbert  v.  Washington  Beneficial 
Endowment  Asso.  21  App.  D.  C.  364,  holding  claim  under  benefit  certificate  matur- 
ing several  years  before  insolvency  of  insurance  company  entitled  to  priority  in 
distribution  of  assets. 

Cited  in  footnotes  to  Lewis  v.  American  Sav.  &  Loan  Asso.  39  L.  R.  A.  559, 
which  holds  resident  shareholders  and  creditors  alone  entitled  to  participate 
in  securities  deposited  by  foreign  loan  association  as  condition  of  doing  busi- 
ness in  state;  Re  Wisconsin  Odd  Fellows'  Mut.  L.  Ins.  Co.  42  L.  R.  A.  300,  which 
holds  claim  for  death  loss  arising  after  assignment  for  creditors  by  assessment 
company  not   enforceable  as   debt  against   assigned   property. 

Set-olE.  in   insolvency  or  bankruptcy  cases. 

Cited  in  note  (55  L.  R.  A.  50)  on  set-off  in  bankruptcy  cases. 

Annotation  in  38  L.  R.  A.  97,  referred  to  particularly  in  Allen  v.  Thompson, 
108  Ky.  480,  56  S.  W.  823,  holding  borrowing  member  of  mutual  insurance  as- 
sociation not  entitled  to  set  off  value  of  life  insurance  policy  against  loan  from 
association,  when  latter  becomes  insolvent  and  has  no  assets  except  mortuary 
fund. 

Preferences   to   employees. 

Cited  in  Roberts  v.  Edie,  85  Md.  186,  36  Atl.  820,  holding  claims  for  wages 
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^uned  three  months  prior  to  assignment  not  preferred  when  assignment  after- 
wards annulled  in  proceedings  adjudging  assignor  bankrupt;  Hess  v.  Jewell,  85 
Md.  238,  36  Atl.  758,  holding  employees  entitled  to  preference  in  payment  of 
wages  over  creditor  obtaining  judgment  eight  days  before  assignment;  Clark  v. 
Renninger,  89  Md.  71,  44  L.  R.  A.  414,  footnote  p.  413,  42  Atl.  928,  holding  one 
cutting  timber  by  contract  not  employee  within  statute  providing  for  receiver  of 
estate  of  one  refusing  to  pay  employees;  Latta  v.  Lonsdale,  52  L.  R.  A.  480,  47 
C.  C.  A.  2,  107  Fed.  585,  holding  lawyer  employed  by  railroad  company  on  sal- 
ary payable  monthly,  not  employee  within  statute  giving  preference  to  payment 
of  wages  from  assets  of  insolvent. 

Priority  and   payment   of   tax. 

Cited  in  State  v.  Safe  Deposit  &  T.  Co.  86  Md.  584,  39  Atl.  523,  holding 
taxes  not  due  cannot  be  charged  against  trust  estate;  Monticello  Distilling  Co. 
V.  Baltimore,  90  Md.  427,  45  Atl.  210,  and  Carstairs  v.  Cochran,  95  Md.  503,  52 
Atl.  601,  sustaining  act  requiring  custodian  of  distilled  spirits  to  pay  taxes  for 
owner,    giving   former   lien   for   payments. 

Distinguished  in  Parlett  v.  Dugan,  85  Md.  412,  37  Atl.  36,  holding  taxes  on 
assigned  property  which  trustee  for  creditors  refuses  to  take,  not  entitled 
to  priority  of  payment  from  funds  in  his  hands  derived  from  other  sources. 

Contracts    releaalntr   or   indemnlfylnfl:    carrier   aaralnat    loss. 

Cited  in  Trenton  Pass.  R.  Co.  v.  Guarantors  Liability  Indemnity  Co.  60  N. 
J.  L.  254,  44  L.  R.  A.  216,  37  Atl.  609,  sustaining  contract  to  indemnify  com- 
mon carrier  against  losses  resulting  from  negligence;  Kansas  City,  M.  &  B.  R. 
Co.  V.  Southern  R.  News  Co.  151  Mo.  386,  45  L.  R.  A.  385,  74  Am.  St.  Rep.  545, 
52  S.  W.  205,  holding  contract  by  which  news  company  indemnifies  railroad 
company  against  loss  due  to  injury  to  traveling  news  agents,  valid;  South  Caro- 
lina &  G.  R.  Co.  V.  Carolina,  C.  G.  &  C.  R.  Co.  93  Fed.  560,  upliolding  contract 
of  connecting  railroad  company  to  operate  receiver's  road,  and  exempting  from 
liability  for  negligence;  Illinois  C.  R.  Co.  v.  J.  L.  Fulton  Co.  108  111.  App.  239, 
sustaining  contract  between  railroad  company  and  contractor  engaged  in  con- 
structing walls  on  right  of  way,  making  latter  responsible  for  injuries  to  his 
servants;  Seaboard  Air  Line  R,  Co.  v.  Main,  132  N.  C.  457,  43  S.  E.  930, 
holding  that  circus  company's  contract  to  indemnify  carrier  for  loss  due  to  in- 
juries to  latter's  employees  does  not  relieve  carrier  from  liability  for  negligent 
injury. 

Prandnlent  conveyances. 

Cited  in  Thorp  v.  Leibrecht,  56  N.  J.  Eq.  506,  39  Atl.  361,  holding  conveyance 
to  wife  for  nominal  consideration,  two  months  after  judgment  for  personal  in- 
juries and  before  final  judgment,  fraudulent. 

Constroctlon  of  statute  avalnst   nsary. 

Cited  in  Commercial  Bldg.  &  L.  Asso.  v.  Mackenzie,  85  Md.  138,  30  Atl.  754, 
holding  statute  against  usury  has  no  application  to  loan  by  foreign  corporation 
on  leasehold  property  so  as  to  invalidate  ^nortgage  providing  for  higher  rate. 

38  L.  R.  A.  119,  KERR  v.  URIE,  86  Md.  72,  63  Am.  St.  Rep.  493,  37  Atl.  789. 

Riirht  to  compel  transfer  of  stock  on   corporate  books. 

Cited  in  Real  EsUte  Trust  Co.  v.  Bird,  90  Md.  243,  44  Atl.   1048,  holding 
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equity  will  compel  corporation  to  transfer  on  books,  shares  of  stock  and  issue 
certificate. 

Effect    of   apparent    o^rneralilp    of   stock. 

Cited  in  Sherwood  v.  Illinois  Trust  &  Sav.  Bank,  195  111.  119,  88  Am.  St. 
Rep.  183,  62  N.  E.  835,  holding  party  liable  as  stockholder  when  qualified  owner- 
ship not  stated  on  corporate  books. 

What  la-fT  aroTerna.  • 

Cited  in  Lowndes  v.  Cooch,  87  Md.  487,  40  L.  R.  A.  382,  39  Atl.  1045,  holding 
that  law  of  testator's  domicil  governs  lapsing  of  legacy  of  stock  in  bank  of  state 
where  legatee  resides;  Aultman  &  T.  Mach.  Co.  v.  Kennedy,  114  Iowa,  446,  89 
Am.  St.  Rep.  373,  87  N.  W.  435,  holding  rights  of  mortgagee  and  attaching 
creditors  determined  by  law  of  state  where  property  located. 

Cited  in  note  (57  L.  R.  A.  523)  on  conflict  of  laws  as  to  capacity  of  married 
women  to  contract. 

38  L.  R.  A.  122,  WALLACE  v,  PIERCE-WALLACE  PUB.  CO.  101  Iowa,  313, 

63  Am.  St.  Rep.  389,  70  N.  W.  216. 
Pofrer  of  court  to  dlaaolve  corporation. 

Cited  in  Gibson  v.  Thornton,  107  Ga.  562,  33  S.  E.  895,  holding  power  of 
court  of  equity  to  dissolve  corporation  and  appoint  receiver  dependent  upon 
statute. 

Appointment  of  receiver. 

Cited  in  Vila  v.  Grand  Island  Electric  Light,  Ice,  &  Cold  Storage  Co.  (Neb.) 
63  L.  R.  A.  797,  97  N.  W.  613,  holding  that  receiver  cannot  be  appointed  at 
instance  of  mere  mortgagee  for  prx>perty  not  covered  by  his  mortgage. 

38  L.  R.  A.  128,  CARPENTER  v.  KNAPP,  101  Iowa,  712,  70  N.  W.  764. 
Beneficiary's    Interest    under    insurance    certificate. 

Cited  in  Brown  v.  Iowa  L.  of  H.  107  Iowa,  442,  78  N.  W.  73,  holding  that  il- 
legitimate children,  as  legal  heirs,  acquire  vested  interest  under  insurance  certifi- 
cate upon  insured's  death;  Haerther  v.  Mohr,  114  Iowa,  637,  87  N.  W.  692, 
holding  that  provision  in  policy  for  payment  to  beneficiary,  executors,  or  as- 
signs, gives  former  vested  interest;  Finnerty  v.  Supreme  Council  C.  K.  of  A. 
115  Iowa,  401,  88  N.  W.  834,  holding  that  beneficiary  who  is  not  member  has 
no  interest  allowing  right  of  appeal  to  tribunal  of  association  or  civil  courts  un- 
til insured's  death. 
Chanve  of  beneficiary. 

Cited  in  Delaney  v.  Delaney,  175  111.  195,  51  N.  E.  961,  holding  that  insured 
may  change  name  of  beneficiary  in  insurance  certificate;  Waldum  v.  Homstad,  119 
Wis.  319,  96  N.  W.  806,  sustaining  policy  issued  by  benefit  society,  though  change 
of  beneficiary  not  formally  completed  before  insured's  death,  but  where  insured 
had  performed  his  part  and  only  ministerial  act  remained  to  be  done  by  officer. 

Cited  in  note  (49  L.  R.  A.  738,  750)  on  power  of  insured  to  destroy  rights  of 
beneficiary. 

Asslfirnment  of  benefit  certificate. 

Cited  in  Belknap  v.  Johnston,  114  Iowa,  274,  86  N.  W.  267,  holding  surrender 
of  policy  to  mutual  benefit  society  for  one  in  favor  of  creditor  not  mere  assign- 
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ment;   Farmers  &  T.  Bank  v.  JohnsoD,  118  Iowa,  286,  91  N.  W.  1074,  Bustaining 
beneficiary's   right  to  assign   her  interest   in   policy  on   life  of   father. 

Amendment  of  by-la-ira  of  benefit  society  reatrlctlns  benefits. 

Cited  in  Pain  v.  Soci6t4  St.  Jean  Baptiste,  172  Mass.  323,  70  Am.  St.  Rep. 
287,  52  N.  E.  502,  holding  that  amendment  to  by-laws  of  beneficiary  associa- 
tion, restricting  benefits,  applies  to  member  under  disability  at  time  of  adoption. 

■ 

38  K  R.  A.  134,  NEW  ORLEANS  &  N.  E.  R.  CO.  v.  McEWEN,  49  La.  Ann. 

1184,  22  So.  675. 
Liability  for  unforeseen   consequences. 

Cited  in  footnotes  to  Osborne  v.  Van  Dyke,  54  L.  R«  A.  367,  which  holds  one 
unlawfully  beating  another  liable  for  injury  to  bystander  by  unintentional  blow; 
Cleghorn  v.  Thompson,  64  L.  R.  A.  402,  which  denies  liability  of  both  master 
and  servant  for  accidental  shooting  of  man  by  servant  while  lawfully  shooting 
at  troublesome  dogs;  Texas  &  P.  R.  Co.  v.  Carlin,  60  L.  R.  A.  462,  which  sus- 
tains liability  for  negligence  likely  to  produce  injury,  though  particular  injury 
not  anticipated. 

Liability  to  riparian  o^rner. 

Cited  in  note  (41  L.  R.  A.  496)  on  liability  for  injuries  to  riparian  owner  by 
running  logs  in  stream. 

38  L.  R.  A.  140,  LAKE  SHORE  &  M.  S.  R.  CO.  v.  ORNDORFF,  55  Ohio  St.  589, 

60  Am.  St.  Rep.  716,  45  N.  E.  447. 
Ejection  of  custodian  for  nonpayment  of  child's  fare. 

Cited  in  Braun  v.  Northern  P.  R.  Co.  79  Minn.  409,  49  L.  R.  A.  321,  fjotnote 
p.  319,  79  Am.  St.  Rep.  497,  82  N.  W.  675,  requiring  tender  to  custodian,  of  fare 
paid  by  him  before  ejecting  young  child  from  train,  and  referring  particularly 
to  annotation  in  38  L.  R.  A.  140. 

38  L.  R.  A.  143,  RANDALL  v.  TUELL,  89  Me.  443,  36  Atl.  910. 

Effect  on  contract  or  rlarbt  of  recovery  of  failure  to  pr<»care  license. 

Cited  in  Black  v.  Security  Mut.  Life  Asso.  95  Me.  37,  54  L.  R.  A.  940,  foot- 
note p.  939,  49  Atl.  51,  denying  right  to  commissions  of  one  securing  applications 
for  insurance  before  license,  but  which  was  granted  before  policies  issued. 

Cited  in  footnotes  to  Smith  v.  Robertson,  45  L.  R.  A.  610,  which  denies  right 
of  recovery  on  contract  for  services  of  unlicensed  stallion;  Denning  v.  Yount, 
50  L.  R«  A.  103,  which  denies  right  of  unlicensed  brokers  to  recover  commis- 
sions; Citizens'  State  Bank  v.  Nore,  60  L.  R.  A.  737,  which  authorizes  recovery 
by  bona  fide  purchaser  of  note  for  medical  services  by  unlicensed  practitioner. 

38  L.  R,  A.  145,  ROGERS  v.  BARNES,  169  Mass.  179,  47  N.  E.  602. 
Validity   of   sale    of   encnn&bered    property. 

Cited  in  Lord  v.  Hartford,  175  Mass.  325,  56  N.  E.  609,  holding  pledgee  pre- 
cluded from  buying  pledged  property. 

Cited  in  footnote  to  Lundberg  v.  Davidson,  42  L.  R.  A.  103,  which  denies  in- 
sane mortgagor's  right  to  set  aside  sale  of  land  in  good  faith  under  power  in 
njortsra^e,  or  to  redeem  from  same  after  expiration  of  statutory  period. 
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Damages  for  iTronflrfiil  sale  of  trust  propertjr. 

Cited  in  Prondzinski  v.  Garbutt,  10  N.  D.  309,  86  N.  W.  969,  holding  bene- 
ficiary not  limited  to  proceeds  only  from  wrongful  sale  of  trust  property  by 
trustee,  where  property  cannot  be  restored. 

Salt  connected  iritli  real  property  In  another  state* 

Cited  in  footnote  to  Schmaltz  v.  York  Mfg.  Co.  59  L.  R.  A.  907,  which  sasr 
tains  jurisdiction  in  equity  in  one  state  of  suit  by  citizen  to  enjoin  other  citizen 
removing  alleged  fixtures  from  land  on  which  former  has  mortgage. 

38  L.  R.  A.  149,  CUMMINGS  v.  PERRY,  169  Mass.  150,  47  N.  E.  618. 
Reaffirmed  on  second  appeal  in  177  Mass.  408,  58  N.  E.  1083. 

Implied   easement. 

Cited  in  footnote  to  Irvine  v.  McCreary,  49  L.  R.  A.  417,  which  holds  sale  of 
building  creates  easement  in  alley  across  rear  of  adjacent  lot  belonging  to  grantor. 

38  L.  R.  A.  152,  LEAVITT  v.  CANADIAN  P.  R.  CO.  90  Me.  153,  37  Atl.  886. 
Validity  of  statute  relatlnar  to  peddlers'  license. 

Cited  in  State  v.  Montgomery,  94  Me.  205,  80  Am.  St.  Rep.  386,  47  Atl.  165, 
declaring  unconstitutional,  statute  prohibiting  issue  of  peddler's  license  to  alien: 
State  v.  Mitchell,  97  Me.  71,  94  Am.  St.  Rep.  481,  53  Atl.  887,  holding  statute 
exempting  those  who  own  and  pay  taxes  on  stock  in  trade  to  amount  of  $25, 
from  payment  of  hawkere^'  and  peddlers'  license  tax,  void. 

Rlfflit  of  sabroffatlon. 

Cited  in  Lyons  v.  Boston  &  L.  R.  Co.  181  Mass.  556,  64  N.  E.  404,  holding 
statute  giving  railroad  company  benefit  of  insurance  on  property  destroyed  bv 
company's  negligence,  valid. 

Cited  in  footnote  to  Mason  v.  Marine  Ins.  Co.  54  L.  R.  A.  700,  which  holds 
insurer  receiving  abandonment  of  vessel  injured  by  collision  entitled  to  recover 
for  loss  of  prospective  earnings  recovered. 

38  L.  R.  A.  156,  HALLYBURTON  v.  BURKE  COUNTY  FAIR  ASSO.  119  N.  C. 

526,  26   S.   E.   114. 
fjlablllty  for  Injnry  to  spectator  at  public  exhibition. 

Cited  in  footnotes  to  Smith  v.  Benick,  42  L.  R.  A.  277,  which  denies  liabil- 
ity of  proprietor  of  public  resort  for  negligence  of  balloonist,  who  was  an  inde- 
pendent contractor;  Sebeck  v.  Plattdeutsche  Volkafest  Verein,  50  L.  R.  A.  19D. 
which  denies  proprietor's  liability  for  injury  to  spectator  at  exhibition  by  ex- 
plosion of  bomb  in  hands  of  skilled  person;  Mastad  v.  Swedish  Brethren,  53  L 
R.  A.  803,  which  holds  proprietor  of  place  of  amusement  required  to  use  rea- 
sonable care  to  protect  patrons  from  assaults  by  one  rendered  dii:orderiy  by  liquor 
sold  there. 

38  L.  R.  A.  157,  MITCHELL  v.  NEGAUNEE,  113  Mich.  359,  67  Am.  St.  Rep.  468, 

71   N.  W.  646. 
Bxerclse   of   mnnldpal    poiivers. 

Approved   in  Pioneer  Iron  Co.  v.  Negaunee,  116  Mich.  433,  74  N.  W.  700, 
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sustaining  city's  power  to  assess  for  city  purposes,  unimproved  lands  recently 
annexed. 

Cited  in  Lewick  v.  Glazier,  116  Mich.  409,  74  N.  W.  717,  susUining  contract 
by  village  officers  for  construction  of  water  works  with  grant  of  rights  in  streets; 
Mayo  V.  Washington,  122  N.  G.  25,  40  L.  R.  A.  169,  29  S.  E.  343  (dissenting 
opinion),  majority  holding  debt  for  purchase  of  electric  light  plant  for  municipal 
purposes  not  "necessary  expense"  which  may  be  created  without  majority  vote; 
Wadsworth  v.  Concord,  133  N.  C.  598,  45  S.  E.  948  (concurring  opinion),  raising, 
^vithout  deciding,  question  whether  act  relating  to  electric  light  plant  authorizes 
•establishment  of  municipal   plant  as  present  "necessary  expense." 

Cited  in  footnote  to  Fawcett  v.  Mt.  Airy,  63  L.  R.  A.  870,  which  sustains  mu- 
Tiicipality's  power  to  incur  expense  of  owning  and  operating  water  and  electric 
light    plants   without    submitting   proposition   to   voters. 

Interference  'wftla  levfalattve  discretion. 

Followed  in  Pioneer  Iron  Co.  v.  Negaunee,  116  Mich.  438,  74  N.  W.  700,  which 
holds  fixing  city  limits  and  taxing  districts  within  legislative  discretion  which 
courts  refuse  to  disturb. 

38  L.  R.  A.  161,  EVANSVILLE  v.  MILLER,  146  Ind.  613,  45  N.  E.  1064. 
M nnlclpal  poiver  over,  and  removal  of,  nnlaancen. 

Cited  in  Walker  v.  Towle,  156  Ind.  642,  53  L.  R.  A.  751,  59  N.  E.  20, 
denying  city's  liability  for  killing  dog  wlien  running  about  streets  unmuzzled  in 
violation  of  ordinance;  Richmond  Safety  Gate  Co.  v.  Ashbridge,  116  Fed.  222, 
enjoining  enforcement  of  ordinance  directing  removal  of  entire  class  of  elevator 
appliances,  condemned  without  inspection;  Rushville  Natural  Gas  Co.  v.  Morris- 
town,  30  Ind.  App.  459,  66  N.  E.  179,  holding  ordinance  requiring  gas  company 
to  fulfil  its  contract  as  to  price  of  gas,  and,  in  case  of  refusal,  directing  marshal 
to  sever  connections  and  exclude  company  from  streets,  not  declaration  within 
statute  that  pipes  were  nuisance;  State  ex  rel.  Indianapolis  v.  Indianapolis 
Union  R.  Co.  160  Ind.  59,  60  L.  R.  A.  837,  footnote  p.  831,  66  N.  E.  163,  which 
denies  city's  power  to  declare  anything  a  nuisance  per  ae,  not  recognized  as  such 
by  common  law. 

Cited  in  footnotes  to  Valparaiso  v.  Bozarth,  47  L.  R.  A.  487,  which  holds  no- 
tice or  request  to  remove  building  encroaching  on  street,  unnecessary  before 
action  to  abate  it;  Wygant  v.  McLauchlan,  54  L.  R.  A.  637,  which  denies  city's 
power  unreasonably  to  prohibit  all  interments  within  city;  Mercer  County  v. 
Harrodsburg,  56  L.  R.  A.  583,  which  authorizes  city  to  enjoin  replacing  of  hitch- 
ing posts  removed  as  nuisances;  Ainsworth  v.  Lakin,  57  L.  R.  A.  132,  which  de- 
nies obligation  of  owner  to  remove  or  protect  walls  left  standing  after  fire, 
until  reasonable  time  to  investigate;  Laugel  v.  Bushnell,  58  L.  R.  A.  266,  which 
sustains  city's  power  to  denounce  conclusively  as  nuisances,  those  which  are 
such  per  «e,  or  as  to  which  there  may  be  honest  differences  of  opinion;  Bostock 
v.  Sams,  59  L.  R.  A.  282,  which  holds  unauthorized,  ordinance  permitting  re- 
fusal of  permits  for  erecting  buildings  not  conforming  in  size,  appearance,  etc., 
to   existing   buildings. 

Cited  in  notes  (36  L.  R.  A.  598,  605)  on  power  of  municipal  corporation  to  de- 
^ne,  prevent,  and  abate  nuisances;  (38  L.  R.  A.  305,  323)  on  municipal  power 
over  nuisances  affecting  safety,  health,  and  personal  comfort;  (38  L.  R.  A.  640) 
on  municipal  power  over  nuisances  relating  to  trade  or  business;    (39  L.  R.  A* 
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520)  on  municipal  power  as  to  nuisances  affecting  public  morals,  decency,  peace, 
and  good  order;  (39  L.  R.  A.  551)  on  municipal  control  over  smoke  as  public 
nuisance;  (39  L.  R.  A.  649,  667)  on  municipal  power  over  nuisances  affecting 
highways  and  waters;  (41  L.  R.  A.  330)  on  injunctions  by  municipalities  against 
nuisances  affecting  public  morals,  peace  and  good  order,  and  health  and  safety ; 
(42  L.  R.  A.  814,  825)  on  injunction  by  municipalities  against  nuisances  on  high- 
ways and  streets. 

Annotation  in  38  L.  R.  A.  161,  referred  to  particularly  in  Coverdale  v.  Edwards, 
155  Ind.  383,  58  N.  E.  495,  upholding  city's  right  to  remove  electric  light  poles 
as  nuisances,  after  termination  of  license  and  notice  to  remove. 


38  L.  R.  A.  175,  LIVINGSTON  v.  SUPERIOR  COURT,  117  Cal.  633,  49  Pac  836. 

38  L.  R.  A.  176,  WASSERMANN  v.  SLOSS,  117  Cal.  425,  59  Am.  St.  Jlcp.  209. 

49  Pac.  566. 
Illeivaltty  an  alfecttner  rtirltt  to  recover. 

Cited  in  De  Leonis  v.  Walsh,  140  Cal.  183,  73  Pac.  813,  holding  that  execu- 
tion of  diBed  as  mortgage  to  evade  land  laws  and  enable  grantor  to  take  up  cer- 
tain public  lands. by  falsely  stating  that  she  did  not  own  any  land  does  not 
show  such  illegality  as  to  defeat  action  to  recover  land  so  conveyed;  Munns  v. 
Donovan  Commission  Co.  117  Iowa,  620,  91  N.  W.  789,  sustaining  right  to  recover 
money  paid  to  one  to  make  purchases  on  board  of  trade,  with  understanding  that 
no  produce  was  to  be  delivered  on  purchases  actually  made,  but  money  to  be 
used  in  paying  differences  between  contract  and  market  price;  Stover  v.  Flower, 
120  Iowa,  520,  94  N.  W.  1100,  denying  right  to  recover  from  principal  after 
rescission  of  lease,  rent  paid  to  agent  who,  without  authority,  leased  premises 
for  house  of  ill  fame. 

38  L.  R.  A.  181,  GOULD  v.  EATON,  117  Cal.  539,  49  Pac.  577. 
Use   of  water   for  nonrlparlan    land. 

Cited  in  Jones  v.  Conn,  39  Or.  45,  54  L.  R.  A«  636,  footnote  p.  630,  87  Am. 
St.  Rep.  634,  64  Pac.  855,  and  Meng  v.  Coffey  (Neb.)  60  L.  R.  A.  916,  93  N.  W. 
713,  sustaining  riparian  proprietor's  right  to  use  water  for  irrigating  nonri- 
parian  land;  Crawford  Co.  v.  Hall  (Neb.)  60  L,  R.  A.  902,  footnote  p.  889.  93 
N.  W.  781,  denying  riparian  owner's  right  to  use  water  for  irrigation  of  nonri- 
parian  lands. 

Diversion   of  vrater. 

Cited  in  California  Pastoral  &,  Agricultural  Co.  v.  Enterprise  Canal  k  Land 
Co.  127  Fed.  742,  authorizing  injunction  restraining  diversion  of  water  from 
stream  by  means  of  canal. 

Cited  in  footnote  to  Stock  v.  Jefferson,  38  L.  R.  A.  355,  which  holds  diversion 
of  water  from  mill  without  compensation  not  justified  by  improvement  of  high- 
ways, drainage  of  land,  or  general  improvement  of  country. 

Rlgrl&ts  of  upper  and  lower  riparian  oivners. 

Cited  in  note  (41  L.  R.  A.  740)  on  correlative  rights  of  upper  and  lower 
proprietors  as  to  use  and  flow  of  water  in  stream. 
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38  L.  R.  A.  183    RABBITT  v.  WILCOXEN,  103  Iowa,  35,  64  Am.  St.  Rep.  162, 

72  N.  W.  306. 
Rlflrbta   of   member   of   Insolvent   loan   awi€>elatlon. 

Cited  in  Wilcoxen  v.  Smith,  107  Iowa,  561,  70  Am.  St.  Rep.  220,  78  N.  W.  217, 
holding  borrowing  members  entitled  to  actual,  not  book,  value  of  stock  in  distri- 
bution of  assets  of  insolvent  loan  association;  Cook  v.' Emmet  Perpetual  &.  Mut. 
Bldg.  Asso.  90  Md.  288,  44  Atl.  1022,  holding  general  creditors  entitled  to  pri- 
ority over  members  of  loan  association  who  gave  notice  of  withdrawal  before 
judgment  of  insolvency;  Coltrane  v.  Baltimore  Bldg.  &  L.  Asso.  110  Fed.  279, 
holding  that  service  of  notice  of  withdrawal  entitles  member  to  no  preference 
when   association   insolvent. 

Cited  in  footnote  to  Southern  Bldg.  &  L.  Asso.  v.  Price,  42  L.  R.  A.  206,  which 
holds  Withdrawal  immediately  due  when  loan  association  goes  into  receiver's 
hands. 

"WltladraTrals   from   loan   association. 

Cited  in  Hawley  v.  North  Side  Bldg.  &  L.  Asso.  11  Colo.  App.  99,  52  Pac.  408, 
holding  that  withdrawal  value  of  stock  of  member  of  loan  association  dates  as 
of  time  of  acceptance  of  resignation. 

Cited  in  footnote  to  Andrews  v.  Roanoke  Bldg.  Asso.  &  Invest.  Co.  49  L.  R. 
A.  659,  which  holds  relation  to  loan  association  not  severed  by  withdrawal,  so 
as  to  preclude  member  suing  for  receiver. 

38  L.  R.  A.  188,  AUBURN  v.  UNION  WATER-POWER  CO.  90  Me.  576,  38  Atl. 

561. 
Diversion    of   -vrater   for   public    purposes. 

Cited  in  Hamor  v.  Bar  Harbor  Water  Co.  92  Me.  376,  42  Atl.  790,  denying  mill 
owner's  right  of  recovery  for  water  company's  diversion  of  portion  of  water  of 
great  pond  for  city  purposes,  thereby  diminishing  volume  at  outlet;  Union  Water 
Po^yer  Co.  v.  Lewiston,  95  Me.  177,  49  Atl.  878,  denying  city's  liability  for  tak- 
ing water  from  great  pond  under  legislative  authority;  Elgin  v.  Elgin  Hydraulic 
Co.  85  111.  App.  193,  holding  public's  right  to  use  waters  of  navigable  river 
paramount  to  rights  of  owners  of  water  power;  St.  Anthony  Falls  Water  Power 
Co.  v.  St.  Paul  Water  Comrs.  168  U.  S.  372,  42  L.  ed.  506,  18  Sup.  Ct.  Rep.  157, 
holding  grants  to  maintain  dams  and  sluices  in  Mississippi  river  subject  to  city's 
right  to  divert  portion  for  public  purposes. 

Cited  in  note   (50  L.  R.  A.  747)    on  state  and  Federal  ownership  of  waters. 

38  L.  R.  A,  190,  TREFETHEN  v.  LYNAM,  90  Me.  376,  60  Am.  St.  Rep.  271,  38 

AU.  335. 
Creditor's  rlvbts  to  husband's  earnlngrs. 

Cited  in  footnote  to  Blackburn  v.  Thompson,  56  L.  R.  A.  938,  which  holds 
subject  to  husband's  debts,  property  purchased  in  wife's  name  from  profits  of 
business  conducted  as  her  agent. 

—  To  earnings  of  debtor's  children* 

Cited  in  footnote  to  Flynn  v.  Baisley,  45  L.  R.  A.  645,  which  denies  creditor's 
rights  in  earnings  of  emancipated  minor  child. 
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Burden  of  proof  of  busband'a  debt* 

Cited  in  note  (56  L.  R.  A.  830)  on  burden  of  proof  of  husband's  debt  to  wife 
on  account  of  property  received  from  her. 


38  L.  R.  A.  194,  HARTNETT  v.  PLUMBER'S  SUPPLY  ASSO.  169  Mass.   220, 

47  N.  E.   1002. 
Blackllatlmff  and  comblnattona  or  acta  to  Injnre  bnatneas. 

Cited  in  Weston  v.  Bamicoat,  175  Mass.  455,  49  L.  R.  A.  615,  56  N.  £.  619. 
holding  member  of  voluntary  association  liable  for  causing  another  to  be  black- 
listed for  nonpayment  of  debt;  Passaic  Print  Works  v.  Ely  &  W.  Dry  Goods  Co. 

62  L.  R.  A.  697,  44  C.  C.  A.  433,  105  Fed.  171  (dissenting  opinion),  majority 
denying  merchants'  liability  for  offering  goods  owned  by  them  at  cut  price  to 
injure  manufacture  and  depress  market  value  of  product. 

Cited  in  footnotes  to  Brewster  v.  C.  Miller's  Sons  Co.  38  L.  R.  A.  505,  ^which 
sustains  agreement  between  undertakers  to  refuse  to  render  services  to  anyone 
failing  to  pay  bill  to  any  of  them;   Doremus  v.  Hennessy,  43  L.  R.   A.    797, 
which  holds  members  of  trade  association  combining  to  prevent  other  persons 
dealing  with  nonmember  liable  for  resulting  injury;  Bailey  v.  Master  Plumbers* 
Asso.  46  L.  R.  A.  561,  which  holds  void,  by-laws  of  plumbers'  association  com- 
pelling members  to  pay  fixed  sums  for  certain  items,  and  restricting  purchaser? 
to  dealers  selling  only  to  members;  Ertz  v.  Produce  Exchange,  48  L.  R.  A.  90, 
which  holds  malicious,  conspiracy  to  injure  dealer  by  inducing  other  people  not 
to  deal  with  him;  Gatzow  v.  Buening,  49  L.  R.  A.  475,  which  holds  by-law  of  liv- 
erymen's association  prohibiting  furnishing  hearse  or  carriages  to  nonunion  liv- 
erymen, illegal;  Dun  v.  Weintraub,  50  L.  R.  A.  670,  as  to  what  constitutes  libel 
of  merchant;  Ertz  v.  Produce  Elxchange,  51  L.  R.  A.  825,  which  holds  produce 
exchange  discriminating  against  nonmembers  and  controlling  delivery  of  goods, 
an  illegal  combination;   West  Virginia  Transp.  Co.  v.  Standard  Oil  Co.  56  L. 
R.  A.  804,  which  sustains  malicious  competition  to  get  customers  from  rival  and 
obtain  business  for  one's  self;  Brown  v.  Jacobs  Pharmacy  Co.  57  L.  R.  A.  548, 
which   sustains  right  to  injunction  against  combination  of  merchants  to  pre- 
vent sales  to  other  dealer  unless  he  sells  at  fixed  prices. 

Cited  in  note  (49  L.  R.  A.  612)  on  blacklisting  dealer  as  libel. 

Distinguished  in  Reynolds  v.  Plumbers'  Material  Protective  Asso.  30  Misc.  718, 

63  N.  Y.  Supp.  303,  holding  communication  to  other  members  of  protective  asso- 
ciation that  one  member  refuses  to  pay  bill,  privileged. 

Liability  of  member  of  asuoclatlon   for  dealing  vritb   nonmember. 

Cited  in  footnotes  to  Downs  v.  Bennett,  55  L.  R.  A.  560,  which  denies  right 
of  one  only  remotely  affected,  to  injunction  fining  or  expelling  member  for  vio- 
lation of  by-law  prohibiting  members  from  dealing  with  nonmembers  or  with 
others  who  deal  with  such  nonmembers ;  Martell  v.  White,  64  L.  R.  A.  260,  which 
holds  action  maintainable  on  behalf  of  quarry  owner  against  members  of  asso- 
ciation to  which  he  does  not  belong,  enforcing  by-law  imposing  fine  on  mem- 
bers dealing  with  nonmembers. 

Action  for  procnrlnv  dlscbarare  of  aervant. 

Cited  in  May  v.  Wood,  172  Mass.  14,  51  N.  E.  191  (dissenting  opinion),  ma- 
jority holding  declaration  for  inducing  master  to  discharge  servant  must  set  out 
alleged  false  statements;  Moran  v.  Dunphy,  177  Mass.  487,  52  L.  R.  A.  116,  83 
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Am.   St.  Rep.  289,  59  N.  E.   125,  holding  maliciouBly  procuring  discharge  of 
employee,    actionable. 

38  L.  R.  A.  198,  MURFIN  v.  DETROir  &  E.  PL.  ROAD  CO.  113  Mich.  675,  67 

Am.  St,  Rep.  489,  71  N.  W.  1108. 
17s«    of   mtrcetm    by    blcydtata* 

Cited  in  Lee  v.  Port  Huron,  128  Mich.  535,  55  L.  R.  A.  309,  87  N.  W.  637, 
holding  bicyclist  riding  on  sidewalk  under  municipal  authority  may  recover  for 
injuries  resulting  frdtn  defective  walk;  Richardson  v.  Danvers,  176  Mass.  414, 
50  L.  R.  A.  127,  79  Am.  St.  Rep.  320,  67  N.  E.  688,  holding  bicycle  not  within 
statute  for  keeping  highways  safe  for  carriages. 

Cited  in  footnote  to  Gloucester  &  S.  Turnp.  Co.  v.  leppee,  41  L.  R.  A.  457, 
which  denies  right  to  collect  toll  from  bicycles  on  turnpike. 
Bicycle  la^v. 

Cited  in  note  (47  L.  R.  A.  304)  on  bicycle  law. 

38  L.  R.  A.  200,  0.  &  W.  THUM  CO.  v.  TLOCZYNSKI,  114  Mich.  149,  68  Am.  St. 

Rep.  469,  72  N.  W.  140. 
"Violation  of  relation  as  fom&er  employee  or  asent. 

Cited  in  Cahill  v.  Madison,  94  III.  App.  222,  holding  merchant  may  enjoin 
former  employee's  violation  of  restrictive  covenant  in  contract  by  attempting  to 
take  away  customers  with  whom  he  became  acquainted  as  such  employee. 

Cited  in  footnote  to  Stein  v.  National  Life  Asso.  46  L.  R.  A.  150,  which  sus- 
tains right  of  former  insurance  agent  to  influence  policy  holders  to  transfer 
insurance  to  other  company,  when  by  so  doing  he  violates  no  business  secret  or 
trust. 

Secrets  I  Injunction  to  protect. 

Cited  in  Westervelt  v.  National  Paper  &  Supply  Co.  154  Ind.  678,  67  N.  E. 
552,  holding  that  company  engaging  employee  to  complete  secret  paper-bag  ma- 
chine may  enjoin  employee's  manufacturing  same  machine  for  others;  Harrison 
V.  Glucose  Sugar  Ref.  Co.  58  L.  R.  A.  921,  63  C.  C.  A.  491,  116  Fed.  311,  holding 
that  employee  knowing  secrets  of  employer's  business  will  be  enjoined  from  vio- 
lating contract  not  to  enter  rival  concern  during  certain  period. 

Cited  in  footnotes  to  Stewart  v.  Hook,  63  L.  R.  A.  255,  which  sustains  injunc- 
tion against  divulging,  to  detriment  of  discoverer,  secret  as  to  medical  prepara- 
tion gained  through  confidential  relations;  Stone  v.  Goss,  63  L.  R.  A.  344,  which 
upholds  injunction  against  disclosure  of  trade  secret  by  one  under  express 
contract  or  contract  implied  from  confidential  relation. 

.—  Validity  of  contract  as  to. 

Cited  in  footnote  to  Thibodeau  v.  Hildreth,  63  L.  R.  A.  480,  which  sustains 
contract  by  employee  that  employer  shall  have  benefit  of  all  inventions  made  by 
him,  and  that  he  will  keep  information  secret  in  case  patent  shall  not  be  ap- 
plied for.  ^ 

38  L.  R.  A.  205,  HALL  v.  ALFORD,  114  Mich.  165,  72  N.  W.  137. 
lYnlsance    In    navigable    ^vaters. 

Cited  in  Water  Comrs.  v.  Detroit,  117  Mich.  462,  76  N.  W.  70,  holding  vessel 
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damaged  by  fire  and  negligeDtly  aJlowed  to  become  water  logged  in  navigable 
river,    public    nuisance. 

TTbat  fvaters  anbject  to  prt-vate  o-vrnerslilp. 

Cited  in  Baldwin  v.  Erie  Shooting  Club,  127  Mich.  662,  87  N.  W.  59,  and  To- 
ledo  Liberal  Shooting  Co.  v.  Erie  Shooting  Club,  33  C.  C.  A.  236,  62  U.  S.  App* 
644,  00  Fed.  682,  holding  arm  of  lake  about  2  feet  deep,  covered  in  summer  with 
tall  rushes,  subject  to  private  ownership. 

38  L.  R.  A.  208,  STATE  ew  rel.  CROW  v.  HOSTETTER,  137  Mo.  636,  59  Am. 

St.  Rep.  515,  39  S.  W.  270. 
ComstrDctioii  of  statute. 

Cited  in  Scarritt  v.  County  Court,  89  Mo.  App.  589,  holding  court  authorized 
by  statute  to  grant  saloon  license  upon  petition  of  majority  of  taxpaying  citi- 
zens owning  property,  although  not  majority  owning  real  property;  Keene  v. 
Wyatt,  160  Mo.  15,  63  S.  W.  116  (dissenting  opinion),  majority  holding  that 
creditors  of  deceased  homesteader  may,  under  statute,  sell  homestead  subject  to 
rights  of  widow  and  children;  Horstman  v.  Adamson,  101  Mo.  App.  125,  74 
S.  W.  398,  holding  deputy  appointed  by  county  clerk  to  act  as  long  as  latter 
remains  in  office  may  be  discharged  without  liability,  where  statute  providing 
for  appointment  fails  to  state  how  long  it  shall  continue. 

Rlvbt  of  froman   to  bold  office. 

Distinguished  in  Atty.  Gen.  v.  Abbott,  121  Mich.  549,  47  L.  R.  A.  96,  foot- 
note p.  92,  80  N.  W.  372  (approved  in  dissenting  opinion),  holding  woman  not 
eligible  for  office  of  prosecuting  attorney. 

<—  To  practise  la'vr. 

Cited  in  footnote  to  Re  Maddox,  55  L.  R.  A.  298,  which  denies  right  of  woman 
to  practise  law. 

— —  To  act  aa  princtmil  of  oeboola. 

Cited  in  footnote  to  Com.  ex  rel,  Scott  v.  Board  of  Public  Education,  41  L. 
R.  A.  498,  which  holds  exclusion  of  women  from  principalship  of  certain  schools 
within  discretion  of  board  of  education. 

38  L.  R.  A.  218,  STATE  ea  rel.  KANSAS  CITY  v.  EAST  FIFTH  STREET  R 

CO.  140  Mo.  539,  62  Am.  St.  Rep.  742,  41  S.  W.  955. 
City's  poorer  to  abrogate  contract. 

Cited  in  State  ex  rel.  National  Subway  Co.  v,  St.  Louis,  145  Mo.  574,  42  L 
R.  A.  122,  46  S.  W.  981,  holding  city  allotting  subway  spaces  in  streets  for  wires 
cannot  repudiate  contract  by  giving  same  space  to  another  company. 

38  L.  R.  A.  224,  STATE  ex  rel.  NISBETT  v.  TOOLE,  69  Minn.  104,  65  Am.  St 
Rep.  653,  72  N.  W.  53. 

38  L.  R.  A.  225,  STATE  ex  rel.  RAILRdAD  &  W.  COMMISSION  v.  ADAMS 

EXP.  CO.  66  Minn.  271,  68  N.  W.  1085. 
fjourt'm   exercise   of   nonjudicial    po-wera. 

Cited  in  footnotes  to  State  ex  rel.  Godard  v.  Johnson,  49  L.  R,  A.  662,  which 
holds  void,  statute  creating  court  of  visitation  empowered  to  regulate  operation 
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of  railroads;  Zanesville  t.  Zanesville  Teleg.  k  Teleph.  Ck>.  52  L.  R.  A.  150,  which 
sustains  statute  empowering  probate  court  to  devest  mode  of  constructing  tele- 
£^raph  or  telephone  line  in  street;  Re  Davies,  56  L.  R.  A.  855,  which  holds  su- 
preme court  justice  may  be  empowered  to  appoint  referee  to  take  testimony  to 
aid   in  suppressing  monopoly. 

Po-vrer  to  reaulre  Information  aa  to  bualnetM. 

Cited  in  footnote  to  State  ex  rel.  Railroad  &  W.  Commission  y.  United  States 
Exp.  Go.  50  L.  R.  A.  667,  which  sustains  state's  right  to  require  information  as 
to  business  within  state  of  unincorporated  express  company  of  other  state. 

Ser-vfce  of  procem. 

Cited  in  Adams  Exp.  Co.  t.  Schofield,  111  Ky.  836,  64  S.  W.  903,  holding  that 
association  of  three  thousand  members  will  be  considered  a  quasi  corporation 
for  purpose  of  service  of  process. 

Cited  in  note  (50  L.  R.  A.  594)  on  what  service  of  process  is  sufficient  to  con- 
stitute due  process  of  law. 

38  L.  R.  A.  228,  STATE  v.  GERRY,  68  N.  H.  495,  38  Atl.  272. 
Jurisdiction  of  Justice  of  tbe  peace. 

Cited  in  State  v.  Jackson,  69  X.  H.  512,  43  Atl.  749,  holding  that  justice  of  the 
peace  has  power  to  impose  fine  of  $1  and  costs  for  violation  of  statute  relating 
to  fast  driving. 

38  L.  R.  A.  236,  McCANN  v.  CONSOLIDATED  TRACTION  CO.  59  N.  J.  L. 

481,   36  Atl.  888. 
LiiabllltT'    for    aer-Fanfa    nevllvence. 

Cited  in  McCauley  v.  Hutkoff,  20  Misc.  100,  45  N.  Y.  Supp.  85,  holding  plate- 
glass  insurance  company  liable  for  servant's  interference  with  gas  fixtures  when 
replacing  window. 

LiablUtr   for   frlffkt   of  borse. 

Followed  in  Ayars  v.  Camden  &  Suburban  R.  Co.  63  N.  J.  L.  420,  43  Atl.  678, 
afDrming  recovery  for  injuries  caused  by  fright  of  horse  at  trolley  car  running 
into  pool,  throwing  water  sidewise,  and  making  unusual  noise. 

Cited  in  Johnston  v.  New  York  &  Lb  B.  R.  Co.  65  N.  J.  L.  *423,  47  Atl.  586, 
affirming  recovery  for  damages  caused  by  fright  of  horse  at  sudden  raising  of 
red  flag  by  mechanical  contrivance  in  highway. 

Cited  in  footnote  to  Oates  v.  Metropolitan  Street  R.  Co.  58  L.  R.  A.  447,  which 
holds  company  liable  for  motorman's  sounding  gong, or  ringing  bell  after  seeing 
horse  is  frightened. 

38  L.  R.  A.  238,  ROBBINS  v.  RASCOE,  120  N.  C.  79,  58  Am.  St.  Rep.  774,  26 

S.  E.  807. 
DellverT  of  deed. 

Cited  in  Bond  v.  Wilson,  129  N.  C.  330,  40  S.  E.  179,  holding  delivery  of  deed 
to  agent,  sufficient;  Tarlton  v.  Griggs,  131  N.  C.  221,  42  S.  E.  591,  holding  deliv- 
ery of  deed  not  presumed  from  acknowledgment  of  husband  and  acknowledgment 
and  privy  examination  of  wife;  Chapin  v.  Nott,  203  111.  347,  67  N.  E.  833,  hold- 
ing delivery  of  recorded  deed  to  mother  of  infant  grantee,  without  conditions, 
prima  facie  valid. 

L.  R.  A.  Au.— Vol.  IV.— 38. 
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Cited  in  note  (54  L.  R.  A.  872,  003)  on  delivery  of  deed  to  third  penon,  or 
record,  or  delivery  for  record,  by  grantor. 

38  L.  R,  A.  240,  WILSON  v,  LEARY,  120  N.  C.  90,  68  Am.  St  Rep.  778,  26  S,  E. 
630. 

38  L.  R.  A.  242,  BROWN  v.  BROWN,  121  N.  C.  8,  27  S.  E.  998. 
Rlffbt  to  file  lien  avalnat  married  vroman'a  property. 

Cited  in  Finger  v.  Hunter,  130  N.  C.  531,  41  S.  E.  890,  sustaining  statute 
allowing  laborer  to  file,  lien  against  married  woman's  property. 

"Wife's  rlvbt  of  action  for  canalnff  abandonment  bjr  bvsband  or  aliena- 
tion of  affection*. 

Cited  in  second  appeal  on  merits  in  124  N.  C.  20,  70  Am.  St.  Rep.  574,  32  S.  £. 
320,  holding  instruction  that  wife  entitled  to  recover  for  parent's  wilfully  caus- 
ing husband  to  abandon  her,  error. 

Cited  in  footnotes  to  Gernerd  v.  Gernerd,  40  L.  R.  A.  549,  which  sustains 
wife's  right  of  action  against  one  inducing  her  husband  to  leave  her,  though  par- 
ent's right  to  give  him  advice  in  good  faith  is  upheld;  Beach  v.  Brown,  43  L.  R. 
A.  114,  which  sustains  divorcer!  wife's  right  of  action  in  own  name  for  prior 
alienation  of  husband's  aifections;  Houghton  v.  Rice,  47  L.  R.  A.  310,  which  de- 
nies right  of  action  against  other  woman  for  alienating  husband's  affections  when 
unaccompanied  by  adultery;  Dietznuin  v.  Mullin,  50  L.  R.  A.  808,  which  sus- 
tains wife's  right  of  action  for  alienating  husband's  affections;  Wolf  v.  Frank, 
52  L.  R.  A.  102,  and  Betser  v.  Betser,  52  L.  R.  A.  630,  which  sustains  wife's 
right  of  action  for  alienating  her  husband's  affection. 

38  L.  R.  A.  243,  NORFOLK  STATE  BANK  v.  MURPHY,  40  Neb.  735,  59  N. 

W.  706. 
Prforlty  of  Judgment  lien. 

Followed  in  Ocobock  v.  Baker,  52  Neb.  450,  66  Am.  St.  Rep.  619,  72  N.  W. 
582,  holding  lien  of  judgment  superior  to  mortgage  filed  after  opening  of  term 
and  prior  to  rendition. 

Cited  in  Chadron  Bldg.  &  L.  Asso.  v.  Hamilton,  45  Neb.  372,  63  N.  W.  808, 
holding  lien  of  judgment  subject  to  mortgagee's  equity  as  to  land  inadvertently 
omitted  from  mortgage;  Hoagland  v.  Green,  54  Neb.  167,  74  N.  W.  424,  holding 
that  rendition  of  deficiency  judgment  at  term  subsequent  to  commencement  of 
foreclosure  creates  lien  superior  to  conveyance  executed  after  opening  of  term, 
but  prior  to  actual  rendition;  Doe  v.  Startzer,  62  Neb.  720,  87  N.  W.  535,  and 
Olander  v.  Tighe,  43  Neb.  347,  61  N.  W.  633,  holding  that  recovery  of  judgment 
against  vendor  creates  lien  as  to  unpaid  purchase  money  due  from  vendee;  Har- 
den V.  Huff,  60  Neb.  626,  83  N.  W.  920,  holding  judgment  lien  superior  to  deed 
executed  prior  to  rendition,  but  subsequent  to  first  day  of  term. 

Cited  in  footnote  to  Goetzinger  v.  Rosenfeld,  38  Lb  R.  A.  257,  which  holds 
mortgage  for  antecedent  consideration  on  equality  with  judgment  subsequently 
entered  on  same  day. 

38  L.  R.  A.  257,  GOETZINGER  v.  ROSENFELD,  16  Wash.  392,  47  Pac  882. 
SafflclencT'  of  asslornment  of  error. 

Cited  in  Rhode  Island  Mortg.  &  T.  Co.  v.*  Spokane,  19  Wash.  620,  53  Fsc 
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1104,    holding   that  statement  that  complaint  does  not   state  cause  of  action 
constitutes  sufficient  assignment  of  error. 

Priority    of    liens. 

Cited  in  note  (38  L.  R.  A.  250)  on  priority  of  judgment  over  conveyance  made 
after  beginning  of  term. 

Distinguished  in  Dawson  v.  McCarty,  21  Wash.  319,  75  Am.  St.  Rep.  841,  57 
Pac.  816,  holding  unrecorded  mortgage  entitled  to  priority  over  subsequent 
judgment. 

38  L.  R.  A.  259,  GERMAN-AMERICAN  SAV.  BANK  v.  SPOKANE,  17  Wash. 

315,  47  Pac.  1103,  49  Pac.  542. 
MiiBilcliMil  liability  for  street  Improvement  and  condemnation  a-vrard«* 

Followed  without  discussion  in  Doxy  v.  Port  Townsend,  21  Wash.  707,  57  Pac. 
1103. 

Cited  in  Bowman  v.  Colfax,  17  Wash.  346,  49  Pac.  551,  holding  that  mere 
unreasonable  delay  in  enforcing  special  assessment  for  street  improvements  does 
not  render  city  liable;  Seattle  v.  de Wolfe,  17  Wash.  351,  49  Pac.  553,  holding 
personal  action  not  maintainable  in  name  of  city  to  enforce  assessment  for  local 
improvement;  Seavey  v.  Seattle,  17  Wash.  363,  49  Pac.  517,  denying  city's  lia- 
bility for  condemnation  awards  before  loss  of  right  to  prosecute  collection  by 
assessment;  Wilson  v.  Aberdeen,  19  Wash.  90,  52  Pac.  524;  Rhode  Island  Mortg. 
&  T.  Co.  v.  Spokane,  19  Wash.  620,  53  Pac.  1104;  Northwestern  Lumber  Co. 
V.  Aberdeen,  20  Wash.  102,  64  Pac.  935;  North  W'estern  Lumber  Co.  v.  Aberdeen, 
22  Wash.  406,  60  Pac.  1115;  Potter  v.  Whatcom,  26  Wash.  210,  65  Pac.  197, — 
holding  city  not  liable  out  of  general  fund  for  cost  of  street  improvement  pay- 
able on  warrants  drawn  on  special  fund. 

Distinguished  in  Philadelphia  Mortg.  &  T.  Co.  v.  New  Whatcom,  19  Wash. 
232,  52  Pac.  1063,  granting  mandamus  to  compel  city  to  include  in  new  assess- 
ment, interest  accruing  on  void  warrant  for  street  improvement. 

^  For  failure  to  exact  bond. 

Distinguished  in  Rounds  v.  Whatcom  County,  22  Wash.  109,  60  Pac.  139,  hold- 
ing county  liable  to  material  man  for  failure  to  exact  bond  of  contractor  on 
public  works. 

Cbauflre  of  remedy  a*  Impairment  of  obligation. 

Cited  in  footnote  to  Peninsular  X^ad  &  Color  Works  v.  Union  Oil  &  Paint  Co. 
42  L.  R.  A.  331,  which  holds  statute  for  dissolution  of  attachment  by  assign- 
ment for  creditors  within  ten  days,  void  as  to  contracts  made  when  right  of 
attachment  absolute^ 

38  L.  R.  A.  267,  GERMAN  SAV.  &  L.  SOC.  v.  WEBER,  16  Wash.  95,  47  Pac. 

224. 
Agreement  as  to  flxtnrea. 

Cited  in  Woodland  Co.  v.  Mendenhall,  82  Minn.  490,  83  Am.  St.  Rep.  445,  85 
N.  W.  164,  upholding  lien  for  purchase  price  of  trolley  wire  strung  on  poles 
under  agreement  that  vendor  should  retain  control  until  pajTnent. 

Cited  in  footnotes  to  Thomson  v.  Smith,  50  L.  R.  A.  780,  ^vhich  sustains  right 
of  purchaser  at  sheriff's  sale  to  wagon  scales  constituting  fixture  bought  on  con- 
ditional sale;  Schellenberg  v.  Detroit  Heating  k  Lighting  Co.  57  L.  R.  A.  632, 
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which  holds  heating  apparatus  bought  under  contract  reserving  title  in  $eV:pr 
not  fixture,  though  permanently  placed  in  building;  Peaks  v.  Hutchic«>n,  •'? 
L.  R.  A.  279,  which  holds  building  on  stone  posts,  erected  under  parol  agreem«;' 
that  it  shall  remain  builder's,  does  not  pass  to  bona  fide  purchaser  of  lard 
Beeler  v.  C.  C.  Mercantile  Co.  GO  L.  R.  A.  283,  which  holds  hotel  building  a: 
fixed  to  and  conveyed  with  land  cannot  afterward  become  a  chattel  by  mere 
agreement  of  parties. 

Mortvavee'a  rlerbt*  aa    to   fixtures. 

Cited  in  Neufelder  v.  Third  Street  &  Suburban  R.  Co.  23  Wash.  475,  53  1- 
R.  A.  603,  footnote  p.  001,  83  Am.  St.  Rep.  831,  63  Pac.  197,  holding  machin^rj 
secured  by  bolts  and  screws,  fastening  it  to  building,  not  fixture  as  to  morvi 
gee;  Fuller- Warren  Co.  v.  Barter,  110  Wis.  87,  53  L.  R.  A.  607,  footnote  p.  »>i 
84  Am.  St.  Rep.  867,  85  N.  W.  698,  denying  right  of  vendor  and  vendee  of  per 
sonalty  permanently  annexed  to  land,  to  retain  property  as  personalty  as  again.^: 
owTier  of  existing  mortgage;  Paine  v.  McDowell,  71  Vt.  34,  41  Atl.  1042,  boM- 
ing  mortgagee  not  entitled  to  sawmill  and  machinery  erected  by  mortgagor '-^ 
lessee. 

Cited  in  footnotes  to  Anderson  v.  Creamery  Package  Mfg.  Co.  56  Lu  R.  A.  554. 
which  holds  mortgage  to  seller  of  machinery  purchased  for  use  in  permanent 
building,  superior  to  existing  redl-estate  mortgage;  Schmaltz  v.  York  Mfg.  Co.  5* 
L.  R.  A.  907,  which  sustains  jurisdiction  in  equity  in  one  state  of  suit  by  citi- 
zen to  .enjoin  other  citizen  from  removing  alleged  fixtures  from  land  on  whici 
former  has  mortgage. 

'Wbat  are  llxturea. 

Cited  in  footnote  to  Philadelphia  Mortg.  &  T.  Co.  v.  Miller,  44  L.  R.  A.  55''. 
which  holds  bath  tub,  water  heaters,  and  stove  mantles  not  fixtures  per  se, 

38  L.  R.  A.  271,  N.  K.  FAIRBANK  &  CO.  v.  CIXCINNATI,  N.  0.  &  T.  P.  R.  CO. 

26  C.  C.  A.  402,  47  U.  S.  App.  744,  81  Fed,  289. 
'What  la   "macbtnerT'"  vrltlitn  exemption   contract. 

Cited  on  second  appeal  in  33  C.  C.  A.  615,  62  U.  S.  App.  231,  90  Fed.  471,  hold- 
ing release  of  carrier's  liability  for  damage  caused  by  "accident  to  macliinery ' 
does  not  include  breaking  of  axle. 

38  L.  R.  A.  275,  Re  MELON  STREET,  182  Pa.  397,  38  Atl.  482. 

Appeal  from  final  judgment  making  awards  quashed  in  192  Pa.  332,  44  W. 
N.  C.  361,  43  Atl.  1013. 

Damaerea   for  Injury  to  abutter'*  eaftement. 

Cited  in  Re  Chatham  Street,  191  Pa.  606,  43  Atl.  365,  holding  abutter  entitled 
to  damages  for  injury  to  drainage  caused  by  change  of  street  grade;  Lewis  v. 
Homestead,  194  Pa.  204,  45  Atl.  123,  holding  owner  entitled  to  damages  for 
injury  to  property,  caused  by  change  of  street  grade,  although  change  not  im- 
mediately in  front  of  premises  ;^  Cram  v.  Laconia,  71  N.  H.  49,  57  L.  R.  A.  286, 
footnote  p.  282,  51  Atl.  635,  denying  recovery  for  injury  by  discontinuing  part  of 
street  on  which  property  abuts;  Sensenig  v.  Lancaster,  20  Lane.  L.  Rev.  131,  hold- 
ing in  absence  of  statute,  city  not  liable  for  vacation  of  street  deeded  to  it  by 
abutting  owners;  Lafean  v.  York  County,  20  Pa.  Super.  Ct.  580,  holding  abutter 
entitled  to  damages  for  partial  interference  with  light,  air,  and  access  to  prop- 
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erty,  due  to  elevation  of  approach  to  bridge;  Cooper  v.  Scranton  City,  21  Pa. 
Super.  Ct.  21,  holding  city  liable,  but  not  in  action  for  trespass,  for  damages 
to  abutting  property  resulting  from  change  of  street  grade  causing  water  to 
accumulate;  Fyfe  v.  Turtle  Creek,  22  Pa.  Super.  Ct.  298,  holding  municipal  cor- 
poration liable  for  damage  to  bouse  directly  resulting  from  removing  lateral 
support  by  construction  of  sewers;  Walsh  v.  Scranton,  23  Pa.  Super.  Ct.  278, 
holding  that  construction  of  retaining  wall  at  intersection  of  two  streets,  re- 
sulting in  cul  de  sac,  entitled  abutter  to  damages. 

Distinguished  in  Stork  v.  Philadelphia,  195  Pa.  106,  49  L.  R.  A.  603,  45  Atl. 
678,  denying  damages  for  settling  of  walls  of  house,  caused  by  improper  con- 
struction of  subway  in  street. 

Decree   conllnnlnv    vacation   of   street. 

Cited  in  Re  William  Street,  7  Pa.  Dist.  R.  4,  43  W.  N.  C.  8,  holding  decree 
unnecessary  to  complete  vacation  of  street,  struck  off  by  revision  of  city  plan. 

Appointment  of  JarT-  to  aases*  damairea. 

•  Cited  in  Re  Toronto  Street,  26  Pa.  Co.  Ct.  98,  holding  that  proceedings  for 
appointment  of  jury  to  assess  damages,  caused  by  vacation  of  street  should  be 
brought  in  court  of  quarter  sessions. 

AMiesament  of  nonabnttfnff  propertT* 

Cited  in  Re  Orkney  Street,  194  Pa.  425,  48  L.  R.  A.  274,  45  Atl.  314,  Affirm- 
ing 9  Pa.  Super.  Ct.  610,  44  W.  N.  C.  12,  holding  that  no  assessment  for  benefits 
from  opening  street  can  be  imposed  upon  nonabutting  property. 

Po-vrer  of  eonnctl  to  vacate  •treet. 

Cited  in  Wetherill  v.  Pennsylvania  R.  Co.  195  Pa.  159,  45  Atl.  658,  refusing 
to  enjoin  vacation   of  street   under  authority   of   council. 

Serrlce  of  notice  a*  to  laying  ont  road. 

Cited  in  Re  Derry  Twp.  Road,  11  Pa.  Super.  Ct.  238,  holding  that  viewers' 
report  raises  presumption  of  service  of  notice  on  land  owners  as  to  laying  out 
new  road. 

Conclnslvenea*  of  Jvdffnient  estabilftlalns  bonndary. 

Cited  in  footnote  to  Long  v.  Wilson,  60  L.  R.  A.  720,  which  holds  judgment  es- 
tablishing boundary  of  highway  in  suit  against  owner  on  one  side  not  conclusive 
on  opposite  owner. 

Termlnoft   for   pnbllc   road. 

Cited  in  Re  Schuylkill  River  Road,  19  Pa.  Super.  Ct.  378,  holding  large  manu- 
facturing center  sufficient  terminus  for  public  road  as  "place  of  public  resort." 

38  L.  R  A.  289,  Re  DAVIS,  120  N.  C.  9,  58  Am.  St.  Rep.  771,  26  S.  E.  636. 

38  L.  R.  A.  294,  CARR  v.  BROWN,  20  R.  I.  215,  78  Am.  St.  Rep.  855,  38  Atl.  9. 
Validity  of  atatatea  vnder  fonrteentb  amendment. 

Cited  in  State  v.  Dalton,  22  R.  I.  82,  48  L.  R.  A.  779,  84  Am.  St.  Rep.  818,  46 
Atl.  234,  holding  statute  prohibiting  vendor  from  giving  purchaser  stamp  or 
coupon  which  entitles  him  to  receive  article  from  third  person,  void;  State  v. 
Foster,  22  R.  I.  173,  50  L.  R.  A.  343,  46  Atl.  833,  sustaining  statute  requiring 
transient  dealers  to  make  deposit  of  $1,000,  and  pay  $200  for  state,  and  $100 
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to  $350  for  local,  license;  Crafts  v.  Ray,  22  R.  I.  186,  49  L.  R.  A.  608,  46  All. 
1043,  sustaining  exemption  from  taxation  for  ten  years  of  private  manufacturing 
corporation  on  condition  it  locate  in  town;  Church  v.  South  Kensington,  22 
R.  I.  385,  53  L.  R.  A.  741,  48  Atl.  3,  declaring  void,  provision  charging  to^-n 
«vith  maintenance  of  pauper  upon  report  of  commissioners  not  required  to  take 
or  administer  oaths;  Cunnius  v.  Reading  School  Dist.  25  Pa.  Co.  Ct.  18,  hcliin; 
act  relating  to  administration  on  estates  of  persons  presumed  to  be  dead,  void: 
Gunn  V.  Union  R.  Co.  23  R.  I.  302,  49  Atl.  999,  holding  that  statute  empowering 
appellate  court  to  grant  new  trial  "for  reasons  for  which  it  is  granted  at  com- 
mon law"  does  not  deprive  person  of  property  without  due  process  of  law  or 
interfere  with  right  to  jury  trial;  Re  Ten-Hour  Law,  24  R.  I.  619,  61  L.  R.  A. 
618,  54  Atl.  602,  holding  exemption  of  certain  contracts  from  operation  of  st.t- 
ute  limiting  hours  of  labor  of  employees  of  street  railway  companies,  not  void 
as  being  oppressive. 

38  L.  R.  A.  297,  SWEENEY  v.  METROPOLITAN  L.  INS.  CO.  19  R.  I.  171,  61 

Am.  St.  Rep.  751,  36  Atl.  9. 
'WarrantT  of  ans-vrera  In  insarance  application. 

Cited  in  footnote  to  Globe  Mut.  L.  Ins.  Asso.  v.  Wagner,  52  L.  R.  A.  649,  which 
holds  policy  not  avoided  by  false  statement  that  none  of  applicant's  brothers  deaj. 

38  L,  R.  Ar  299,  IRELAND  v.  GLOBE  MILL.  &  REDUCTION  CO.  20  R.  I.  190, 

38  Atl.  116. 
Rlffbt  to  enact  by-laiva. 

Cited  on  third  appeal  in  21  R.  I.  10,  79  Am.  St.  Rep.  769,  41  Atl.  258,  deny- 
ing right  of  corporation  to  enact  by-law  relating  to  sale  of  stock,  before  filing 
certificate  of  organization. 

38  L.  R.  A.  302,  CZECH  v.  GREAT  NORTHERN  R.  CO.  68  Minn.  38,  64  Am.  St 

Rep.  452,  70  N.  W,  791. 
DntF  of  railroad  company  at   croaalnffs. 

Cited  in  Croft  v.  Chicago  G.  W.  R.  Co.  72  Minn.  48,  74  N.  W.  898,  holding 
railroad  company  liable  for  negligently  killing  cow  at  crossing;  Mack  v.  South 
Bound  R.  Co.  52  S.  C.  340,  40  L.  R.  A.  686,  68  Am.  St.  Rep.  913,  29  S.  E.  905. 
holding  evidence  of  failure  to  give  statutory  signals  at  crossing  near  accident, 
competent  on  question  of  reckless  negligence;  Louisville  &  N.  R.  Co.  v.  Bodine. 
109  Ky.  515,  56  L.  R.  A.  508,  footnote  p.  506,  59  S,  W.  740,  requiring  signals  at 
private  crossing  for  special  train  running  at  high  speed,  when  crossing  particu- 
larly dangerous;  Kinyon  v.  Chicago  &  N.  W.  R.  Co.  118  Iowa,  359,  96  Am.  St, 
Rep.  382,  92  N.  W.  40,  holding  operation  of  train  over  crossing  at  high  rate  of 
speed  not,  of  itself,  negligence. 

38  L.  R.  A.  305,  HARRINGTON  v.  PROVIDENCE,  20  R.  I.  233,  38  Atl.  1. 
Bxerclae   of   mnnlclpal   poivers. 

Cited  in  California  Reduction  Co.  v.  Sanitary  Reduction  Works,  61  C.  C.  A. 
98,  126  Fed.  36,  sustaining  power  of  municipality  to  contract  for  removal  of 
garbage,  and  give  exclusive  privilege  for  fifty  years,  with  requirement  as  to  erec- 
tion of  crematory  within  certain  time. 
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Cited  in  footnotes  to  Helena  y.  Dwyer,  39  L.  R.  A.  260,  which  holds  void,  or- 
dinance against  selling  fresh  pork  or  sausage  between  specified  dates;  Her  v. 
Robs,  57  L.  R.  A.  895,  which  denies  city's  right  to  grant  monopoly  by  contract 
for  removal  of  ashes,  etc. 

^—  Over  nnlaances. 

Cited  in  footnotes  to  State  ea  rel.  Moriarity  v.  McMahon,  38  L.  R.  A.  675, 
which  holds  business  of  scavenger  within  control  of  city  having  power  to  make 
ordinances  for  protection  of  health;  Knauer  v.  Louisville,  41  L.  R.  A.  219, 
which  holds  void,  as  indirect  confiscation,  ordinance  prohibiting  owner's  removal 
of  carcass  of  dead  animal;  Valparaiso  v.  Bozarth,  47  L.  R.  A.  487,  which  holds 
notice  or  request  to  remove  building  encroaching  on  street  unnecessary  before 
action  to  abate  it;  Western  &,  A.  R.  Co.  v.  Atlanta,  54  L.  R.  A.  294,  which  holds 
power  to  abate  nuisance  in  city  to  be  in  police  court  only;  Northwood  v.  Barber 
Asphalt  Paving  Co.  54  L.  R.  A.  454,  wliich  holds  compliance  with  insufficient 
special  directions  for  abatement  of  nuisance,  not  excuse  disobedience  of  general 
clause  of  decree;  Wygant  v.  McLauchlan,  54  L.  R.  A.  637,  which  denies  city's 
power  unreasonably  to  prohibit  all  interments  within  city;  Mercer  County  t, 
Harrodsburg,  56  L.  R.  A.  583,  which  authorizes  city  to  enjoin  replacing  of  hitch- 
ing posts  removed  as  nuisances;  Philadelphia  v.  Bradender,  58  L.  R.  A.  220, 
which  sustains  ordinance  against  casting  advertisements,  etc.,  into  vestibules  of 
dwellings;  St.  Louis  v.  Gait,  63  L.  R.  A.  778,  which  sustains  ordinance  requir- 
ing cutting  of  weeds  on  city  lots. 

Cited  in  notes  (38  L.  R.  A.  161)  on  municipal  power  over  buildings  and  other 
structures  as  nuisances;  (38  L.  R.  A.  641)  on  municipal  power  over  uuisances 
relating  to  trade  or  business;  (39  L.  R.  A.  520)  on  municipal  power  as  to  nui- 
fiances  affecting  public  morals,  decency,  peace,  and  good  order;  (39  L.  R.  A.  551) 
on  municipal  control  over  smoke  as  public  nuisance;  (39  L.  R.  A.  621)  on  mu- 
nicipal control  over  public  nuisances  on  public  streets  and  highways,  created  by 
street  railroad  and  other  electrical  companies;  (39  L.  R.  A.  649,  653,  677,  685) 
on  municipal  power  over  nuisances  affecting  highways  and  waters;  (40  L.  R.  A. 
465)  on  injunction  by  municipalities  against  nuisances  in  waters  and  water 
courses;  (41  L.  R.  A.  321,  322,  324-326)  on  injunction  by  municipal  corporation 
against  nuisances  affecting  public  morals,  peace  and  good  order,  and  health  and 
safety. 

Distinguished  in  Brown  v.  Narragansett,  21  R.  I.  505,  44  Atl.  932,  holding  no 
appeal  lies  from  order  of  district  council  of  Narragansett  as  to  abatement  of 
nuisances. 

Rlffbt  to  maintain  nuisance. 

Cited  in  note  (53  L.  R.  A.  895,  897)  on  prescriptive  right  to  maintain  public 
nuisance. 

What   1«  a  nvlsanee. 

Cited  in  footnote  to  Kleebauer  v.  Western  Fuse  A  Explosives  Co.  60  L.  R.  A. 
377,  which  holds  storage  of  gunpowder  necessary  for  business  of  making  fuses, 
carefully  conducted  in  proper  location,  not  nuisance  per  se, 

state's  exercise  of  police  poivera. 

Cited  in  State  v.  Dalton,  22  R.  I.  80,  48  L.  R.  A.  778,  84  Am.  St.  Rep.  818, 
46  Atl.  234,  holding  statute  prohibiting  vendor  from  giving  purchaser  stamp  or 
coupon  which  entitled  him  to  receive  article  from  third  person  void;   State  v. 


600         L.  R  A.  CASES  AS  AUTHOEITIES.  [38  L.  R  A 

Foster,  22  R.  I.  172,  50  L.  R.  A.  343,  46  Atl.  833,  sustaining  statute  requiring 
transient  merchants  to  deposit  $1,000  and  pay  $200  for  state,  and  $100  to  $350 
for  local,  license;  Tenement  House  Department  v.  Moeschen,  89  App.  Div.  532, 
85  N.  Y.  Supp.  704,  sustaining  act  requiring  individual  water  closets,  instead 
of  school  sinks,  to  be  used  in  tenement  houses. 

Cited  in  footnote  to  State  v.  Hyman,  64  L.'R.  A.  637,  which  holds  prohibition 
against  use  of  room  in  tenement  or  dwelling  house  for  manufacture  of  clothing, 
except  by  immediate  member  of  family,  within  police  power. 

38  L.  R.  A.  326,  DARLINGTON  v.  WARD,  48  S.  C.  570,  26  S.  E.  906. 
ESxerclse  of  municipal  po-vrers. 

Cited  in  State  ex  rel.  Southern  R,  Co.  v.  Earle,  66  S.  C.  198,  44  S.  E.  781, 
sustaining  ordinance  requiring  railroad  companies  whose  tracks  cross  city  streets, 
to  station  flagman  both  day  and  night,  whose  duty  it  shall  be  to  wave  red  flag 
or  light  upon  approach  of  trains. 

Cited  in  footnote  to  State  ex  rel.  Indianapolis  v.  Indianapolis  Union  R.  Co. 
60  L.  R.  A.  831,  which  denies  city's  power  to  declare  anything  a  nuisance  per  m, 
not  recognized  as  such  by  common  law. 

Cited  in  note  (38  L.  R.  A.  332)  on  municipal  power  over  nuisances  afTecting 
safety,  health,  and  personal  comfort. 

38  L.  R.  A.  339,  FARRINGTON  v.  PUTNAM,  90  Me.  405,  37  Atl.  652. 
Ultra  Tlrem  as  defense  to  recovery  oi'  corporate  property. 

Cited  in  Manchester  Street  R.  Co.  v.  Williams,  71  N.  H.  321,  62  Atl.  461, 
holding  that  officer  of  corporation  selling  its  property  as  his  own  gives  vendee 
no  rights  as  against  corporation,  although  latter  acquired   property  by  ultra 
vires   act. 
Rtffbt  to  attack  devise  to  corporation. 

Cited  in  Brigham  v.  Peter  Bent  Brigham  Hospital,  126  Fed.  801,  denying 
right  of  heirs  to  object  to  devise  to  hospital  corporation  on  ground  that  it  will 
increase  amount  of  property  beyond  limit  flxed  by  charter. 

38  L.  R.  A.  355,  STOCK  v.  JEFFERSON  TWP.  114  Mich.  357,  72  N.  W.  132. 
Injunction   to  protect  or  restore  easen&ent. 

Cited  in  Hyatt  v.  Albro,  121  Mich.  640,  80  N.  W.  641,  enjoining  riparian  own- 
ers from  deepening  outlet,  thereby  depriving  mill  owner  of  sufficient  power; 
Ives  V.  Edison,  124  Mich.  410,  50  L.  R,  A.  138,  83  Am.  St.  Rep.  329,  83  N.  W. 
120,  holding  that  owner  of  easement  may  compel  restoration  of  stairway,  al- 
though cost  of  rebuilding  greater  than  injury. 

38  L.  R.  A.  358,  NEBRASKA  MEAL  MILLS  v.  ST.  LOUIS  S.  W.  R.  CO.  64  Ark. 

169,  62  Am.  St.  Rep.  183,  41  S.  W.  810. 
To  -vrbonK  delivery  may  be  made  under  bill  of  lading* 

Cited  in  footnotes  to  Chicago  Packing  &  Provision  Co.  v.  Savannah,  F.  &  W.  R. 
Co.  40  L.  R.  A.  367,  which  sustains  delivery  of  goods  without  surrender  of  bill  of 
lading  to  consignee,  or  on  his  order  or  direction ;  Sputhern  R.  Co.  v.  Atlanta  NaL 
Bank,  56  L.  R.  A.  546,  which  holds  carrier  liable  to  holder  of  bill  of  lading  for 


L. 
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loss  of  cotton  by  delivery  from  its  compress  to  third  person  at  consignor's  direc- 
tion. 

38  L.  R.  A.  367,  MACNAUGHTAN  CO.  v.  McGIRL,  20  Mont.  124,  63  Am.  St  Rep. 

610,  49  Pac.  651. 
Acttona  by  forelirit  eorporatlon*  InTolvinor  Interatate  eommerce* 

Cited  in  Kent  &  S.  Co.  v.  Tuttle,  20  Mont.  207,  50  Pac.  550,  holding  that  for- 
eign corporation  suing  for  value  of  goods  sold  in  state  must  allege  facts  showing 
sale  in  nature  of  interstate  commerce;  Zion  Co-op.  Mercantile  Asso.  v.  Mayo,  22 
Mont.  102,  55  Pac.  916,  holding  that  foreign  corporation  suing  on  domestic 
contract  need  not  allege  coftipliance  with  requirements,  where  petition  shows 
transaction  prima  facie  interstate  commerce. 

IMTlio  enffaved  In  Interatatc  commeree. 

Cited  in  footnotes  to  Smith  v.  Jackson,  47  L.  R.  A.  416,  which  holds  agent 
collecting  garments  and  sending  them  to  laundry  outside  of  state  and  rede- 
livering to  owners,  not  engaged  in  commerce;  Racine  Iron  Co.  v.  McCommons,  51 
L.  R.  A.  134,  which  holds  traveling  agent  taking  orders  and  distributing  con- 
tents of  original  package  among  customers  not  engaged  in  interstate  commerce; 
Croy  V.  Epperson,  51  L.  R.  A.  254,  which  holds  one  taking  orders  in  own  name 
for  articles  manufactured  in  other  state  and  delivering  separate  articles  to  cus- 
tomers, not  engaged  in  interstate  commerce;  French  v.  State,  52  L.  R.  A.  160, 
which  holds  agent  of  nonresident  company  selling  organ  taken  with  him,  or  tak- 
ing orders  for  others  to  be  delivered  by  him,  engaged  in  interstate  commerce; 
State  v.  Willingham,  52  L.  R.  A.  198,  which  holds  interstate  commerce,  delivery 
of  portraits  and  frames  by  agent  previously  taking  order  for  nonresident  manu- 
facturer. 

Taxation    of    eorporate    franeblaea. 

Cited  in  note  (57  L.  R.  A.  85)  on  taxation  of  corporate  franchises  in  United 
States. 

38  L.  R.  A.  373,  JOHNSON  v.  STATE,  59  N.  J.  L.  535,  37  Atl.  949. 
Bflect  of  void  portion  of  act  upon  remainder. 

Cited  in  Bernards  Twp.  v.  Allen,  61  N.  J.  L.  242,  39  Atl.  716,  raising,  without 
deciding,  as  to  effect  of  void  portions  of  act  upon  valid  portions;  Grey  v.  Dover, 
62  N.  J.  L.  50,  40  Atl.  640,  holding  that  constitutional  portion  of  statute  will 
be  sustained  when  separable  from  void  part;  Iowa  L.  Ins.  Co.  v.  Eastern  Mut.  L. 
Ins.  Co.  64  N.  J.  L.  345,  45  Atl.  762,  holding  that  interdependent  portions  of 
statute  fall  when  one  invalid;  Doran  v.  Camden,  64  N.  J.  L.  668,  46  Atl.  724, 
holding  that  invalidity  of  provision  for  imprisonment  will  not  avoid  entire  ordi- 
nance relating  to  fine  and  imprisonment;  McArdle  v.  Jersey  City,  66  N.  J,  L. 
599,  88  Am.  St.  Rep.  496,  49  Atl.  1013,  holding  that  invalidity  of  manner  of 
establishing  excise  board  defeats  entire  excise  act;  Riccio  v.  Hoboken,  69  N. 
J.  L.  061,  63  L.  R.  A.  491,  55  Atl.  1109,  holding  school  law  classifying  school 
districts  without  adhering  to  any  method  of  classification  germane  to  purpose 
of  enactment,  void,  as  being  local  and  special  law  providing  for  management 
of  public  schools. 
Repeal   of  atatnte   br   Implication. 

Cited  in  Holle  v.  Stete,  62  N.  J.  L.  535,  41  Atl.  832,  holding  that  act  re- 
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pealing  statute  which  abolished  certain  courts  has  no  effect  upon  act  reducing 
number  of  judges  of  such  courts. 

Protection  of  courts  avainat  chanflrea. 

Cited  in  footnote  to  Love  v.  Liddle,  62  L.  R.  A.  482,  which  denies  power  to 
regulate  jurisdiction  of  justices  of  the  peace  by  classification  of  cities  in  which 
they  reside. 

Bxclnalon  of  neffroea  from  Jury  duty. 

Cited  in  Bullock  t.  State,  65  N.  J.  L.  564,  86  Am.  St.  Rep.  668,  47  Atl.  62,  hold- 
ing absence  of  colored  man  from  panel  of  jurors  returned  to  try  colored  man,  no 

error. 

• 

38  L.  R.  A.  376,  McNULTY  v.  PENNSYLVANIA  R.  CO.  182  Pa.  479,  61  Am.  St. 
Rep.  721,  38  Atl.  524. 

Bnnployee  au$  paaaeinflrer   or   fellovr  aervant. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Stuber,  54  L.  R.  A.  698,  48  C.  C.  A.  152,  lOS 
Fed.  937,  holding  foreman  of  water  supply  department  fellow  servant  of  engineer 
while  in  engine,  going  from  place  to  place  to  supervise  tanks;  Dickinson  v.  West 
End  Street  R.  Co.  177  Mass.  368,  52  L.  R.  A.  328,  footnote  p.  326,  83  Am.  St. 
Rep.  284,  59  N.  E.  60,  holding  street  railway  employee  riding  free  not  fellow 
servant  of  motorman;  Chattanooga  Rapid  Transit  Co.  v.  Venagle,  105  Tenn.  469, 
51  L.  R.  A.  889,  footnote  p.  886,  58  S.  W.  861,  holding  night  watchman  at  depot 
boarding  train  to  report  readiness  to  resume  duty,  passenger;  Dishon  y.  Cincin- 
nati, N.  0.  k  T.  P.  R.  Co.  126  Fed.  202,  holding  section  hand  who  lived  in  sec- 
tion house  near  track,  and  who,  while  on  way  to  depot  for  own  purpose,  was  in- 
jured by  closing  together  of  cars  which  had  been  separated  to  give  section  men 
passageway,  fellow  servant  of  those  operating  cars;  Simmons  v.  Or^on  R.  Co. 
41  Or.  163,  69  Pac.  440,  holding  employee  of  railroad  company  a  passenger  while 
riding  free  on  extra  freight  on  return  from  consultation  with  company's  phy- 
sician, whose  fees  are  paid  by  company  retaining  sum  from  employees'  pay  checks. 

Cited  in  footnotes  to  lannone  v.  New  York,  N.  H.  &  H.  R.  Co.  46  L.  R.  A.  730, 
which  holds  railroad  employee  gratuitously  carried  home  after  work  not  a 
passenger;  Travelers'  Ins.  Co.  v.  Austin,  59  L.  R.  A.  107,  which  holds  railroad 
paymaster  traveling  ou  company's  business  from  station  to  station  not  a  pas- 
senger within  meaning  of  accident  policy;  Sanderson  v.  Panther  Lumber  Co. 
55  L.  R.  A.  908,  which  holds  foreman  of  lumber  camp  riding  on  log  train  to  and 
from  camp,  fellow  servant  of  persons  operating  train;  Louisville  &  N.  R.  Co.  v. 
Weaver,  50  L.  R.  A.  381,  which  holds  station  agent  riding  on  train  without 
paying  fare,  several  hours  after  work  ended,  passenger;  Peterson  v.  Seattle 
Traction  Co.  53  L.  R.  A.  586,  which  holds  member  of  construction  gang  riding 
home  on  ticket  after  day's  work  not  fellow  servant  of.  those  operating  car; 
Whitney  v.  New  York,  N.  H.  &  H.  R.  Co.  50  L,  R.  A.  615,  which  holds  employee 
of  railroad  company  riding  on  pass  while  making  trip  for  own  convenience,  and 
which  was  given  him  under  stipulation  in  his  contract  of  employment^  a  pas- 
senger. 

« 

38  L.  R.  A.  378,  Re  LENNIG,  182  Pa.  485,  61  Am.  St.  Rep.  725,  38  AtL  466. 
Tranafcr    of    expectancy. 

Cited  in  Bechtel  v.  Lauer  Brewing  Co.  21  Pa.  Co.  Ct.  450,  holding  assignment 


373-387.]  L.  R.  A.  CASES  AS  AUTHORITIES.  603 

of  verdict  before  judgment,  though  not  of  record,  entitles  assignee  to  fund  as 
against  subsequent  attaching  creditor  of  assignor. 

Distinguished  in  Simon's  Estate,  9  Pa.  Dist.  R.  59,  holding  deed  of  interests 
taking  effect  at  termination  of  existing  life  estate,  valid. 

«—  Contimets  relAtlnar   to. 

Cited  in  De  Boer  v.  Harmsen,  131  Mich.  04,  90  N.  W.  1036,  holding  agreement 
bj  prospective  heir  to  induce  ancestor  not  to  change  will,  valid,  if  latter  is  in- 
formed  of   arrangement. 

38  L.  R.  A.  382,  O'NEIL  v.  BEHANNA,  182  Pa.  236,  61  Am.  9L  Rep.  702,  37 

Atl.  843. 
BBjolmlmar  strilcen'  ImterfereBce   wltk  b««lmeMU 

Cited  in  York  Mfg.  Co.  v.  Oberdick,  25  Pa.  Co.  Ct.  334,  enjoining  strikers  from 
interfering  with  manufacturer  by  intimidating  employees;  Marietta  Casting  Co. 
T.  Thuma,  28  Pa.  Co.  Ct.  260,  20  Lane.  L.  Rev.  192,  authorizing  injunction  re- 
straining strikers  from  interfering  with  workmen  by  calling  them  names  and 
picketing  factory;  Patterson  v.  Building  Trades,  11  Kulp,  25,  authorizing  in- 
junction against  strikers  declaring  boycott  against  manufacturer. 

38  L.  R.  A.  387,  EVEY  v.  MEXICAN  C.  R.  CO.  26  C.  C.  A.  407,  52  U.  S.  App. 

118,  81   Fed.  294. 
Rlflrht  of  action  for  iBjnry  canaed  in  another  state  or  country. 

Followed  in  Mexican  C.  R.  Co.  v.  Marshall,  34  C.  C.  A.  137,  91  Fed.  937;  Mexi- 
can C.  R.  Co.  V.  Murray,  42  C.  C.  A.  344,  102  Fed.  273;  Mexican  C.  R.  Co.  v. 
Eckman,  42  C.  C.  A.  347,  187  U.  S.  433,  47  L.  ed.  247,  23  Sup.  Ct.  Rep.  211, 
Affirming  102  Fed«  276;  Mexican  C.  R.  Co.  v.  Jones,  48  C.  C.  A.  231,  107  Fed. 
60,  —  holding  that  railroad  employee  injured  in  Mexico  may  sue  in  Federal  court 
having  jurisdiction  of  parties  and  subject-matter,  since  Mexican  law  not  too  in- 
definite to  be  administered  in  state. 

Cited  in  Law  v.  Western  R.  Co.  91  Fed.  819,  sustaining  recovery  of  damages 
against  railroad  company  for  death  of  employee,  allowed  by  statute  of  state 
where  injury  occurred  and  which  is  enforceable  in  another  state  having  juris- 
diction of  parties;  Slater  v.  Mexican  National  R.  Co.  194  U.  S.  135,  48  L.  ed. 
906,  24  Sup.  Ct.  Rep.  586  (dissenting  opinion),  majority  denying  Federal  court's 
jurisdiction  of  common-law  action  founded  on  liability  for  death  by  wrongful 
act,  created  by  Mexican  law,  because  of  lack  of  power  to  make  decree  of  kind 
required  by  such  laws. 

Cited  in  footnotes  to  Chicago  &  £.  I.  R.  Co.  v.  Rouse,  44  L.  R.  A.  410,  which 
holds  master's  liability  for  fellow  servant's  act  governed  by  law  of  place  where 
cause  of  action  arises;  Jones  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  49  L.  R.  A.  640, 
which  holds  statute  of  state  where  railroad  employee  injured,  as  to  presumptive 
evidence  of  employer's  knowledge  of  defect  in  appliance,  not  govern  in  action 
in  other  state;  Baltimore  k  O.  S.  W.  R.  Co.  v.  Read,  56  L.  R.  A.  468,  which  de- 
nies right  to  recover  in  other  state  for  injury  from  fellow  servant's  negligence  in 
state  where  no  remedy  given. 

Cited  in  note  ^56  L.  R.  A.  196,  197,  205,  206,  208,  209,  222)  on  conflict  of  laws 
as  to  action  for  death  or  bodily  injuries. 


604         L.  K.  A.  CASES  AS  AUTHORITIES.  [38  L.  R.  A. 

38  L.  R.  A.  397,  PIONEER  SAV.  &  L.  CO.  v.  PROVIDENCE-WASHINGTX)N 

INS.  CO.  17  Wash.  175,  49  Pac.  231. 
Mortflraflree*a  Interest  in  proceeda  of  insurance. 

Cited  in  Burrows  v.  McCalley,  17  Wash.  276,  49  Pac.  508,  holding  mortgagee 
entitled  to  recover  under  policy  payable  to  "mortgagee,  as  interest  may  appear," 
procured  by  executor  of  deceased  mortgagor;  Boyd  v.  Thuringia  Ins.  Co.  25  Wash. 
450,  55  L.  R.  A.  167,  65  Pac.  785,  holding  policy  issued  to  mortgagee,  payable  as 
interest  may  appear,  not  forfeited  by  mortgagor's  conveyance. 

38  L.  R.  A.  402,  PALMER  v.  VAN  SANTVOORD,  163  N.  Y.  612,  47  N.  E.  915. 
'Wbo  are  entitled  to  preferences  as  employees. 

Cited  in  Re  Fowler,  29  Misc.  426,  60  N.  Y.  Supp.  546,  holding  salesman  not 
entitled  to  preference  as  to  commissions  earned  under  independent  agreement; 
Cochran  v.  A.  S.  Baker  Co.  30  Misc.  50,  61  N.  Y.  Supp.  724,  holding  salary  of 
bookkeeper  not  preferred  claim  on  dissolution  of  corporation;  Re  Ginsburg,  27 
Misc.  751,  59  N.  Y.  Supp.  656,  and  Re  Luxton  &  B.  Co.  36  App.  Div.  245,  54  N. 
Y.  Supp.  778,  holding  salesman,  paid  by  commissions  and  salary,  an  employee 
entitled  to  preferential  payment;  Re  American  Lace  &  Fancy  Paper  Works,  30 
App.  Div.  323,  51  N.  Y.  Supp.  818,  holding  manager  who  has  supervision  over 
business  not  entitled  to  preferential  payment  as  employee;  Re  Kimberly,  37  App. 
Div.  109,  55  N.  Y.  Supp.  1024,  holding  truckman  not  entitled  to  preference  in 
payment  by  assignee  for  creditors;  Re  Stryker,  158  N.  Y.  530,  70  Am.  St.  Rep. 
489,  53  N.  E.  525,  holding  employees  earning  salaries  from  $100  to  $225  monthly 
not  entitled  to  preference;  Heckman  v.  Tammen,  184  111.  148,  56  N.  E.  361,  Af- 
firming 84  111.  App.  544,  holding  compositors,  pressmen,  cylinder-feeders,  and 
bookkeepers  entitled  to  preferences  for  wages,  from  assets  of  assigned  estate: 
Hopkins  v.  Cromwell,  89  App.  Div.  483,  85  N.  Y.  Supp.  839,  holding  one  en- 
gaged to  call  upon  farmers  and  contract  for  pickles  in  name  of  corporation, 
and  after  delivery  to  salt  and  weigh  them,  prepare  brine,  and  care  for  them  gen- 
erally,  an  employee  entitled  to  preference. 

Cited  in  footnote  to  Clark  v.  Renninger,  44  L.  R.  A.  413,  which  holds  one 
eutting  timber  by  contract  not  employee  within  statute  as  to  receivership. 

Distipguished  in  Re  Mayer,  101  Fed.  228,  holding  salesman  receiving  commis- 
sions as  compensation  not  entitled  to  preference. 

38  L.  R.  A.  405,  UNDERBILL  v.  HERNANDEZ,  13  C.  C.  A.  51,  26  U.  S.  App. 
573,   65    Fed.    577. 

38  L.  R.  A.  410,  CAMPBELL  v.  COON,  149  N.  Y.  556,  44  N.  E.  300. 
Rifl:bt  of  nonresident  to  Hie  mecbanic's  lien. 

Cited  in  Re  Simonds  Furnace  Co.  30  Misc.  211,  61  N.  Y.  Supp.  974,  holding 
that  foreign  corporation,  not  authorized  to  transact  business  in  state,  mij  file 
mechanic's  lien  against  owner. 

Enforcement  of  meclianic's  lien. 

Cited  in  Schmohl  v.  O'Brien,  25  Misc.  699,  55  N.  Y.  629,  holding  that  sub- 
contractor's lien  attaches  to  balance  in  owner's  hand  over  contract  price,  where 
contractor  'defaults  and  owner  completes  work ;  McConologue  v.  Larkins,  32  Misc 
169,  06  N.  Y.  Supp.  188,  holding  preference  of  subcontractor  over  contractor  m 
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to  proceeds  under  building  contract  not  abrogated  by  lien  law;  New  Jersey  Steel 
A  I.  Co.  V.  Robinson,  74  App.  Div.  489,  77  N.  Y.  Supp.  547,  Affirming  33  Misc. 
365,  68  N.  Y.  Supp.  577  (dissenting  opinion),  majority  holding  contractor's  as- 
signee entitled  to  money  due  on  building  contract  where  contractor  has  defaulted 
and  owner  completed  work,  in  preference  to  holders  of  mechanics'  liens  subse- 
quently filed. 

Cited  in  footnote  to  Kirchman  v.  Standard  Coal  Co.  52  L.  R.  A.  318,  which 
holds  lienor  not  estopped  to  enforce  lien  by  mistaken  statement  of  its  pay- 
ment, without  knowledge  of  other  person's  intention  to  buy  property. 

DTAlver  of  arcbltect'a  certlflcate. 

Cited  in  Ocorr  &  R.  Co.  v.  Little  Falls,  77  App.  Div.  611,  79  N.  Y.  Supp.  251, 
holding  architect's  certificate  required  by  contract  before  payments  were  due, 
waived  by  owners  declaring  contract  forfeited  and  taking  possession  of  building 
for  purpose  of  completing  it. 

36   L.  R.   A.   413,   BURNEY  v.   CHILDREN'S   HOSPITAL,    109   Mr.a.-i.   57,   61 

Am.  St.  Rep.  370,  47  N.  E.  401. 
Property  In,  and  ri^rht  to  control  disposition  of,  dead  body. 

Cited  in  Keyes  v.  Konkel,  119  Mich.  551,  44  L.  R.  A.  243,  75  Am.  St.  Rep. 
423,  78  N.  W.  649,  holding  action  in  replevin  not  maintainable  for  corpse  under 
statute  for  taking  chattels;  Doxtator  v.  Chicago  &  W.  M.  R.  Co.  120  Mich.  597, 
45  L.  R.  A.  536,  79  N.  W.  922,  holding  raili'oad  company  not  liable  for  failure 
to  deliver  to  widow  parts  of  husband's  limbs  amputated  by  surgeons.;  Re  Rich- 
ardson, 29  Misc.  369,  60  N.  Y.  Supp.  530,  upholding  widow's  right  to  choose  hus- 
band's burial  place. 

Cited  in  footnote  to  Thompson  v.  State,  51  L.  R  A.  883,  which  holds  attempt 
to  make  unauthorized  sale  of  dead  body  of  humau  being,  a  misdemeanor. 

38  L.  R.  A.  415,  MINNEAPOLIS  BASEBALL  CO.  v.  CITY  BANK,  66  Minn. 

441,  69  N.  W.  331. 
Enforcement  of  stockholder's  liability. 

Cited  in  Somers  v.  Dawson,  86  Minn.  43,  90  N.  W.  119,  and  Ueland  v.  Haugan, 
70  Minn.  352,  73  N.  W.  169,  holding  that  receiver  of  insolvent  banking  corpora- 
tion may  enforce  stockholder's  individual  liability;  Colton  v.  Mayer,  90  Md.  717, 
47  L.  R.  A.  621,  footnote  p.  617,  78  Am.  St.  Rep.  456,  45  Atl.  874,  denying 
receiver's  right  to  enforce  stockholders*  liability. 

—  Outside  of  Jurisdiction. 

Cited  in  Hanson  v.  Davison,  73  Minn.  465,  76  N.  W.  254  (dissenting  opinion), 
majority  holding  liability  of  nonresident  stockholder  may  be  enforced  by  re- 
ceiver in  original  action  when  property  found  within  jurisdiction;  Finney  v. 
Guy,  106  Wis.  275,  49  L.  R.  A.  494,  82  N.  W.  595,  and  Hale  v.  Allison,  188  U.  S. 
61,  47  L.  ed.  386,  23  Sup.  Ct.  Rep.  244,  holding  absent  stockholders  of  insolv- 
ent corporation'  not  bound  by  making  corporation  party  to  action  to  enforce 
stockholders'  statutory  liability;  Hale  v.  Hardon,  37  C.  C.  A.  240,  95  Fed.  763, 
holding  that  receiver  may  maintain  ancillary  suits  against  nonresidents  to  en- 
force stockholders'  liability  for  benefit  of  all  creditors. 

Cited  in  footnote  to  Howarth  v.  Lombard,  49  L.  R.  A.  301,  which  authorizes 
suit  to  enforce  stockholders'  liability  in  foreign  jurisdiction. 
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38  L.  R.  A.  419,  CONROY  v.  CHICAGO,  ST.  P.  M.  &  O.  R.  CO.  96  Wis.  243, 

70  N.  W.  486. 
Riflrbta   of  one   temporarily   leaTlnv   car. 

Cited  in  footnote  to  Chicago,  R.  I.  &  P.  R.  Co.  v.  Sattler,  57  L.  R.  A.  890, 
which  holds  one  leaving  for  own  purpose,  car  standing  on  side  track,  not  a  pas- 
senger. 

Contributory  neflrllflrence. 

Cited  in  Indiana  Natural  Gas  k  Oil  Co.  t.  O'Brien,  160  Ind.  276,  65  N.  E. 
918,  holding  it  not  contributory  negligence  for  one  riding  for  pleasure,  to  drive 
upon  temporary  bridge  over  wide  ditch  dug  in  park. 

Modllfcatlon  'of  Judarntent  to  conform  to  facta. 

Cited  in  Innes  v.  Milwaukee,  96  Wis.  174,  70  N.  W.  1064,  which  holds  finding 
that  elbow  in  blow-off  pipe  was  made  of-  material  ordinarily  used,  inconsistent 
with  finding  of  negligence  causing  attendant's  death  by  bursting  of  elbow;  Keller 
V.  Schmidt,  104  Wis.  602,  80  N.  W.  936,  and  Dummer  v.  Milwaukee  Electric  R. 
&  Light  Co.  108  Wis.  593,  84  N.  W.  853,  holding  that  appellate  court  will  refuse  to 
direct  judgment  when  defendant  fails  to  move  in  trial  court  to  make  judgment 
conform  to  undisputed  evidence;  Zahn  v.  Milwaukee  &  S.  R.  Co.  114  Wis.  43, 
89  N.  W.  889;  Stafford  v.  Chippewa  Valley  Electric  R.  Co.  110  Wis.  362,  85  N. 
W.  1036;  Wanzer  v.  Chippewa  Valley  Electric  R.  Co.  108  Wis.  324,  84  N.  W. 
423,  —  holding  that  trial  court  should  modify  special  findings  of  jury  to  conform 
to  undisputed  facts. 

Entry   of  Judgment    by   order  of  appellate   conrt. 

Cited  in  Muench  v.  Heinemann;  119  Wis.  448,  96  N.  W.  800,  holding  that  ap- 
pellate court  will  direct  entry  of  judgment  instead  of  new  trial,  where  defendant 
moved  in  trial  court  for  judgment  and  it  appears  that  motion  should  have  been 
granted. 

38  L.  R.  A.  424,  FARMERS'  LOAN  &  T.  CO.  v.  OREGON  P.  R.  CO.  31  Or. 

237,  65  Am.  St.  Rep.  822,  48  Pac.  706. 
Demand  of  payment   on   receiver. 

Cited  in  Jackson  v.  Mclnnis,  33  Or.  531,  43  L.  R.  A.  129,  72  Am.  St.  Rep. 
755,  64  Pac.  884,  holding  demand  of  payment  on  receiver  pendente  lite  of  in- 
solvent bank  insufficient  to  bind  indorser  on  negotiable  certificate  of  deposit. 

Coats   of   recelversbip. 

Cited  in  Chapman  v.  Atlantic  Trust  Co.  56  C.  C.  A.  69,  119  Fed.  265,  holding 
that  court  may  render  judgment  against  mortgagee  for  difference  between  pro- 
ceeds-of  sale  of  mortgaged  property  and  expenses  of  receiver  appointed  to  man- 
age such  property. 

38  L.  R.  A.  427,  WEST  MEMPHIS  PACKET  CO.  v.  WHITE,  99  Tenn.  256,  41 

S.  W.  583. 
Carrier's  dnty  to  protect  passenffers. 

Cited  in  Illinois  C.  R.  Co.  v.  Kuhn,  107  Tenn.  125,  64  S.  W.  202,  affirming  pas- 
senger's recovery  for  injuries  resulting  from  derailment  of  sleeping  car. 

—  From    assault. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Ray,  101  Tenn.  8,  46  S.  W.  554,  affirming 
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recovery  for  injuries  inflicted  by  employee  upon  passenger  attempting  to  board 
train  at  place  where  he  alighted  by  mistake;  Savannah,  F.  &  W.  R.  Co.  v.  Boyle, 
115  Ga.  839,  59  L.  R.  A.  105,  footnote  p.  104,  42  S.  E.  242,  denying  carrier's 
liability  to  passenger  shot  by  negro  tramp  attempting  to  escape  from  arrest 
for  stealing  ride;  Tall  v.  Baltimore  Steam  Packet  Co.  90  Md.  256,  47  L.  R.  A. 
123,  footnote  p.  120,  44  Atl.  1007,  denying  carrier's  liability  to  passenger  shot 
during   quarrel    with   other  passengers   over   cards. 

Cited  in  footnote  to  Savannah,  F.  k  W.  R.  Co.  v.  Quo,  40  L.  R.  A.  483,  which 
holds  carrier  liable  for  baggage  master's  assault  with  intent  to  rape  passenger; 
United  R«  &  Electric  Co.  v.  State,  54  L.  R,  A.  942,  which  holds  carrier  liable 
for  injuries  inflicted  on  passenger  by  drunken  passenger  permitted  to  return 
and  remain  after  removal;  Spangler  v.  St.  Joseph  &  G.  I.  R.  Co.  63  L.  R.  A.  634, 
which  holds  carrier  liable  for  injury  to  passenger  by  missile  thrown  through 
window  by  fellow  passengers  known  to  be  intoxicated  and  to  have  threatened  re- 
venge on  those  interfering  with  their  disorderly  conduct. 

Cited  in  note  (55  L.  R.  A.  719)  on  carrier's  liability  for  assault  on  passenger 
by  strikers,  mob,  or  third  persons. 

C»re  AS  to  ear  brakes  as  quest! on  for  Jury* 

Cited  in  Texas  A  P.  R.  Co.  v.  Storey,  29  Tex.  Civ.  App.  485,  68  S.  W.  534, 
holding  it  question  for  jury  whether  railroad  company  should  have  anticipated 
drunken  passenger's  act  in'  uncoupling  from  train,  car  whose  brakes  were  suffi- 
cient when  coupled  to  train,  but  insufficient  when  detached  to  prevent  collision. 

38  L.  R.  A.  433,  CLARK  v.  TURNER,  50  Neb.  290,  69  N.  W.  843. 
AdmtMlbllity  of  testatrix's  declarations. 

Annotation  in  38  L.  R.  A.  433,  referred  to  particularly  in  Re  Kennedy,  53  App. 
Div.  116,  65  N.  Y.  Supp.  879  (dissenting  opinion),  affirming  30  Misc.  6,  68 
N.  Y.  Supp.  1011,  majority  holding  testatrix's  declarations,  made  just  before 
death,  admissible  as  indicating  continued  existence  of  will. 

Proof   of   lost    will. 

Cited  in  McCam  v.  Rundall,  111  Iowa,  409,  82  N.  W.  924,  holding  paper  offered 
as  copy  of  lost  will  not  proved  by  witness  saying  "it  is  right,  as  near  as  I  can 
recollect;"  Williams  v.  Miles  (Neb.)  62  L.  R.  A.  387,  94  N.  W.  705,  holding  that 
last  will  cannot  be  proved  solely  by  testator's  declarations. 

Presnnftption  as  to  destmction  of  urill. 

Cited  in  Mcintosh  v.  Mogre,  22  Tex.  Civ.  App.  27,  53  S.  W.  611,  and  Williams 
V.  Miles  (Neb.)  62  L.  R.  A.  385,  94  N.  W.  705,  upholding  presumption  that 
testator  destroyed  will,  where  evidence  shows  will  last  seen  in  his  possession 
and  not  found  after  death. 

Heirs   as   witnesses* 

Cited  in  McCoy  v.  Conrad,  64  Neb.  156,  89  N.  W.  665,  holding  heirs  not  dis- 
qualified as  witnesses  as  to  transactions  wuth  decedent  in  contest  proceedings 
for  probate  of  will. 

38  L.  R.  A.  458,  JEFFERSON  v.   BIRMINGHAM  R.  &  ELECTRIC  CO.   110 

Ala.  294,  67  Am.  St.  Rep.  116,  22  So.  546. 
l.iabillty  for  injury  to  trespasser. 

Cited  in  Highland  Ave.  k  Belt  R.  Co.  v.  Robbins,  124  Ala.  118,  82  Am.  St.  Rep. 
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153)  27  So.  422,  holding  that  failure  to  allege  company's  wanton  negligence  in 
killing  child  while  trespassing  on  track  bars  recovery;  Alabama  G.  S.  R.  Co.  v. 
Moorer,  116  Ala.  645,  22  So.  000,  holding  that  diligence  in  reversing  engine 
bars  recovery  for  death  of  child  killed  while  running  along  tracks. 

Cited  in  footnote  to  Biggs  v.  Consolidated  Barb-Wire  Co.  44  L.  R.  A.  655, 
which  holds  owner  liable  for  maintaining  dangerous  machinery  on  private 
grounds  unprotected  from  visits  of  trespassing  children. 

Child's  eapacitF  question  for  Jury. 

Cited  in  Tutwiler  Coal,  Coke  &  I.  Co.  v.  Enslen,  129  Ala.  346,  30  So.  600. 
holding  capacity  of  thirteen-year-old  child  to  be  guilty  of  contributory  negli- 
gence  for   jury  to   determine. 

Allegations   of   nevllvcnce. 

Cited  in  note  (59  L.  R.  A.  247)  on  sufficiency  of  general  allegations  of  neg- 
ligence. 

38  L.  R.  A.  460,  SAN  DIEGO  WATER  CO.  v.  SAN  DIEGO,  118  Cal.  556,  62  Am. 
St.  Rep.  261,  50  Pac.  CS3. 

Mnnlcipal   povrer  to  rcynlate  fvater  supply  and  rates. 

Cited  in  Knoxville  v.  Knoxville  Water  Co.  107  Tenn.  672,  61  L.  R,  A.  895, 
64  S.  W.  1075,  sustaining  city's  power  to  reduce  water  rate;  Los  Angeles  City 
Water  Co.  v.  Los  Angeles,  88  Fed.  748,  holding  ordinance  passed  pursuant  to 
constitutional  requirement  reducing  water  rate  below  amount  fixed  by  con- 
tract, void;  San  Diego  Land  &  Town  Co.  v.  National  City,  174  U.  S.  751,  43  L- 
ed.  1159,  19  Sup.  Ct.  Rep.  804,  sustaining  ordinance  regulating  water  rates. 

Cited  in  footnotes  to  Ladd  v.  Boston,  40  L.  R.  A.  171,  which  upholds  city's 
removal  of  water  meter,  though  fixtures  so  arranged  as  to  cost  consumer,  after 
removal,  twenty  times  a»  much  as  others  pay;  Re  Janvrin,  47  L.  R.  A.  319,  which 
sustains  action  empowering  court  to  afiix  maximum  water  rates  on  petition  of 
party  aggrieved. 

Court's  po'wer  over  "water  rates. 

Cited  in  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa,  260,  91  N.  W. 
1081,  holding  that  court  will  not  interfere  with  water  rates  fixed  by  city,  where 
at  such  rates,  company  will  receive  4|  to  5i  per  cent  interest  on  value  of  it? 
property;  Spring  Valley  Waterworks  v.  San  Francisco,  124  Fed.  585,  sustaining 
power  of  court  to  determine  reasonableness  of  ordinance  fixing  water  rates. 

Condemnation   of   urater   plant. 

Cited  in  Kennebec  Water  Dist.  v.  Waterville,  97  Me.  216,  60  L.  R.  A.  867, 
54  Atl.  6,  holding  that  cost  of  replacing  water  plant  must  be  considered  in 
determining  value  when  appropriated  by  eminent  domain. 

Cited  in  notes  (58  L.  R.  A.  247)  on  acquisition  of  water  supply  by  right  of 
eminent  domain;  (61  L.  R.  A.  100,  101,  104)  on  establishment  and  regulation 
of  municipal  water  supply. 

City's   liability    for   water. 

Cited  in  Contra  Costa  Water  Co.  v.  Breed,  139  Cal.  446,  73  Pac.  189  (dissent- 
ing opinion),  majority  holding  city  estopped  to  deny  validity  of  claim  for  water 
on  ground  of  lack  of  ordinance,  where  it  has  received  water  in  absence  of  con- 
tract as  to   price. 
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38  L.  R.  A.  471,  KELSEY  v.  GREEN,  69  ConiL  291,  37  Atl.  679. 

Riflrht  to  custody  of  ebildren. 

Cited  in  McKercher  v.  Green,  13  Colo.  App.  282,  58  Pac.  406,  holding  mother 
entitled  to  custody  of  six-year-old  child,  where  infant  in  delicate  health  and  has 
never  known  father. 

Cited  in  footnotes  to  Stringfellow  v.  Somerville,  40  L.  R.  A.  623,  which  denies 
father's  right  to  claim  custody  of  child  against  its  welfare,  after  permitting  it 
to  remain  with  his  deceased  wife's  sisters  for  several  years;  Anderson  v.  Young, 
44  L.  R.  A.  277,  which  sustains  court's  power  to  uphold,  in  interest  of  child, 
custody  held  under  void  agreement  with  parent;  Hibbette  v.  Bains,  51  L.  R.  A. 
839,  which  sustains  father's  right  to  custody  of  child,  notwithstanding  assent 
to  wife's  deathbed  contract  to  give  custody  to  her  relatives;  State  ew  rel.  Las- 
Berre  v.  Michel,  54  L.  R.  A.  927,  which  denies  father's  absolute  right  to  custody 
of  minor  child;  Stapleton  v.  Po3rnter,  53  L.  R.  A.  784,  which  upholds  custody  of 
child  taken  against  its  will  from  wealthy  grandparent  and  given  to  parent  of 
moral  habits. 

Minor  cblld'a  domlell* 

Cited  in  footnote  to  Fox  v.  Hicks,  50  L.  R.  A.  663,  which  holds  domicil  of 
minor  awarded  to  divorced  mother  follows  mother's. 


38  L.  R.  A,  474,  FI8K  v.  HARTFORD,  69  Conn.  375,  37  Atl.  983. 

Dlversiov    of   •treant    for   city   purposes. 

Cited  on  second  appeal  in  70  Conn.  729,  66  Am.  St.  Rep.  147,  40  Atl.  906, 
holding  that  knowingly  permitting  city  for  many  years  to  take  water  in  in^ 
creasing  quantities  from  head  of  stream  by  means  of  expensive  distributing  mains 
bars  riparian  owners'  right  to  injunction;  Re  Barre  Water  Co.  72  Vt.  416,  48 
Atl.  653,  holding  city's  return  of  water  in  form  of  sewage  into  stream  above  prop- 
erty of  mill-owners  not  element  of  damages. 

38  L.  R.  A.  480,  EAGLE  MFG.  CO.  v.  DAVENPORT,  101  Iowa,  493,  70  N.  W.  707. 

Conveyamces  in   fraud  of  street  assessments. 

Cited  in  Smith  v.  Des  Moines,  106  Iowa,  592,  76  N.  W.  836,  holding  that  as- 
sessment for  street  improvement  cannot  be  defeated  by  conveyance  made  with 
intent  to  evade  tax;  Ransom  v.  Burlington,  111  Iowa,  79,  82  N.  W.  427,  holding 
conveyance  to  relative,  without  consideration,  of  15-foot  strip  to  avoid  street 
assessment,  fraudulent. 

Metkod   of  assessing   abnttlnff   property. 

Cited  in  Allen  v.  Davenport,  107  Iowa,  103,  77  N.  W.  532,  sustaining  front- 
foot  rule  applied  to  paving  assessment  of  land  abutting  street,  although  tax 
exceeds  benefits. 

Speeial   assessntent   as   lien    on    abntttng:    property. 

Cited  in  Cemansky  v.  Fitch,  121  Iowa,  188,  96  N.  W.  754,  holding  that  filing  of 
record  of  city  council  containing  order  for  new  sidewalk  makes  special 
ment  for  construction  of  walk  a  lien  on  abutting  property. 
L.  R.  A.  Au.— Vol.  IV.— 39. 
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38  L.  R.  A.  485,  STATE  v.  EIFERT,  102  Iowa,  188,  63  Am.  St.  Rep.  433,  65 

N.   W.   309,   71   N.   W.   248. 
Admlulblllty   of   evidence. 

Cited  in  Wallace  v.  State,  41  Fla.  573,  26  So.  713,  holding  tliat  cross-examina- 
tion should  be  limited  to  matters  covered  by  direct. 

Distinguished  in  Metropolitan  Nat.  Bank  v.  Commercial  State  Bank,  104  Iowa, 
694,  74  N.  W.  26,  holding  defendant's  offer  of  evidence  in  contradiction  of  incom- 
petent matter,  no  waiver  of  right  to  object  to  plaintiff's  rebuttal  evidence. 

RecelTlBflr  deposit  ^vben  bank  Insolvent. 

Cited  in  footnote  to  Richardson  v.  Olivier,  53  L.  R.  A.  113,  which  sustains 
shareholder's  right  to  recover  back  deposit  fraudulently  taken  while  bank  in- 
solvent. 

Cited  in  note  (31  L.  R.  A.  125)  on  criminal  liability  for  receiving  deposit  in 
bank,  knowing  of  its  insolvency. 

38  L.  R.  A.  490,  DUMMER  v.  SMEDLEY,  110  Mich.  466,  68  N.  W.  260. 
Stock   assessments. 

Cited  in  note    (45  L.  R.  A.  647,  653)    on  assessments  on  paid-up  stock. 

Bonns    stock    of    corporations. 

Cited  in  Kraft  v.  Griffon  Co.  82  App.  Div.  33,  81  N.  Y.  Supp.  438,  denying 
right  of  corporation,  under  statute,  to  issue  stock  as  bonus  on  sale  of  corporate 
bonds. 

38  L.  R.  A.  603,  UNION  NAT.  BANK  v.  BROWN,  72  Am.  St.  Rep.  420,  41  S. 

W.  273. 
Validity  of  <*peddler's  note"  statute. 

Cited  in  Rumbley  v.  Hall,  107  Ky.  351,  54  S.  W.  4,  and  Nunn  v.  Citizens  Bank, 
,    107  Ky.  264,  53  S.  W.  665,  sustaining  act  providing  that  notes  given  for  ar- 
ticles  sold  by  peddler  shall  be  invalid  imless  words   '"peddler's  note"  written 
across  face. 

.  Exercise  of  police  po^ver. 

Cited  in  Levy  v.  State,  161  Ind.  261,  68  N.  E.  172,  sustaining  statute  exempt- 
ing sheriffs,  assignees,  and  receivers  from  operation  of  statute  requiring  license 
of  transient  merchants. 

38  L.  R.  A.  505,  BREWSTER  v.  C.  MILLER'S  SONS  CO.  101  Ky.  368,  41  S. 

W.  301. 
Legality  of  combinations  aflectinsr  business  or  employment. 

Cited  in  Baker  v.  Metropolitan  L.  Ins.  Co.  23  Ky.  L.  Rep.  1175,  55  L.  R.  A. 
•  272,  64  S.  W.  913,  denying  recovery  to  one  discharged  by  reason  of  agreement  be- 
tween employer  and  others  not  to  engage  one  who  had  been  employed  by  either 
party;  New  York,  C.  &  St.  L.  R.  Co.  v.  Schaffer,  65  Ohio  St.  421,  62  L.  R.  A. 
935,  87  Am.  St.  Rep.  628,  62  N.  E.  1036,  holding  that  railroad  companies  may 
lawfully  agree  not  to  engage  servant  who  cannot  furnish  clearance  record  of 
service;  Beck  v.  Railway  Teamsters'  Pi-otective  I^nion,  118  Mich.  519,  42  L. 
R.  A.  416,  74  Am.  St.  Rep.  421,  77  N.  W.  13,  enjoining  strikers  from  establish- 
ing pickets,  distributing  boycott  circulars,  and  intimidating  employees  and  eus- 
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tomers;  .Etna  Ins.  Co.  v.  Com.  106  Ky.  892,  45  L.  R.  A.  362,  51  S.  W.  624,  hold- 
ing combinations  for  purpose  of  maintaining  rates  of  insurance  not  illegal  at 
common  law. 

Cited  in  footnotes  to  Doremus  v.  Hennessy,  43  L.  R.  A.  797,  which  holds  mem- 
bers of  trade  association  combining  to  prevent  other  persons  dealing  witli  non- 
member,  liable  for  resulting  injury;  Ertz  v.  Produce  Exchange,  48  L.  R.  A.  90. 
which  holds  malicious,  conspiracy  to  injure  dealer  by  inducing  other  people  not 
to  deal  with  him;  Gatzow  v.  Buening,  49  L.  R.  A.  475,  which  holds  by-law 
of  liverymen's  association  prohibiting  furnishing  hearse  or  carriages  to  nonunion 
liverymen,  illegal;  Ertz  v.  Produce  Exchange,  51  L.  R.  A.  825,  which  holds  prod- 
uce exchange  discriminating  against  nonmembers  and  controlling  delivery  of 
goods,  an  illegal  combination;  West  Virginia  Transp.  Co.  v.  Standard  Oil  Co. 
56  L.  R.  A.  804,  which  sustains  malicious  competition  to  get  customers  from 
rival  and  obtain  business  for  one's  self;  Brown  v.  Jacobs  Pharmacy  Co.  57  L. 
K.  A.  548,  which  sustains  right  to  injunction  against  combination  of  mer- 
chants to  prevent  sales  to  other  dealer  unless  he  sells  at  fixed  prices. 

Cited  in  note  (64  L.  R.  A.  723,  728)  on  illegal  trusts  under  modern  anti- 
trust laws. 

Distinguished  in  Ferd  Heim  Brewing  Co.  v.  Belinder,  97  Mo.  App.  77,  71  S. 
W.  091,  holding  agreement  among  brewers  to  refuse  to  sell  to  anyone  indebted 
to  parties  to  agreement,  illegal;  Walsh  v.  Association  of  Master  Plumbers,  97 
Mo.  App.  289,  71  S.  W.  455,  holding  agreement  between  plumbers*  association, 
and  dealers  and  manufacturers,  whereby  latter  promise  not  to  sell  supplies  ex- 
cept to  members  of  association,  illegal;  Brown  v.  Jacobs'  Pharmacy  Co.  115 
Ga.  451,  57  L.  R.  A.  558,  90  Am.  St.  Rep.  126,  41  S.  E.  553,  holding  combina- 
tion of  dealers  to  compel  another  to  sell  at  fixed  price,  and,  upon  refusal,  to 
prevent  sales  being  made  to  him,  illegal. 
Liability   of   mcmbeni   of   •■■oclatlon    for   dealing   wltb    nonm ember*. 

Cited  in  footnotes  to  Martell  v.  White,  64  L.  R.  A.  260,  which  holds  action 
maintainable  on  behalf  of  quarry  owner  against  members  of  association  to  which 
he  does  not  belong,  enforcing  by-law  imposing  fine  on  members  dealing  with 
nonmembers;  Downs  v.  Bennett,  55  L.  R.  A.  560,  which  denies  right  of  one  only 
remotely  affected,  to  injunction  fining  or  expelling  member  for  violation  of 
by-law  prohibiting  members  from  dealing  with  nonmembers,  or  with  others 
who  deal  with  such  nonmembers. 
Damairea  for  refuaal  to  compete. 

Cited  in  Master  Builders'  Asso.  v.  Domascio,  16  Colo.  App.  32,  63  Pac.  782, 
holding  action  not  maintainable  against  members  of  builders'  association  for 
their  giving  architect  notice  of  refusal  to  bid  if  certain  bid  is  received  in  com- 
petition, where  proof  shows  that  only  one  fourth  of  contractors  of  city  are  mem- 
bers of  association. 
Effect   of   bad   motive. 

Cited  in  note  (62  L.  R.  A.  715,  725,  728)  on  effect  of  bad  motive  to  make 
actionable  what  would  otherwise  not  be. 

38  L.  R.  A.  509,  HOOPER  v.  BALTIMORE  CITY  PASS.  R.  CO.  85  Md.  509, 

37   Atl.   359. 
Motive  pofver  used  for  street  rall^vraF** 

Cited  in  footnote  to  Chicago  General  R.  Co.  v.  Chicago  City  R.  Co.  50  L.  R. 
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A.  734,  which  denies  liability  for  collision  with  cars  of  other  company  because 
of  running  cable  cars  under  authority  to  use  animal  power  only. 

Enforcement  of  riffht  to  lay  eondnlts. 

Cited  in  Chesapeake  A  P.  Teleph.  Co.  v.  Baltimore  City,  89  Md.  717,  43  Atl. 
784  (distinguished  in  dissenting  opinion),  holding  that  injunction  will  pro- 
tect right  of  telephone  company  to  construct  conduits  on  street,  granted  by 
ordinance  and  ratified  by  legislature;  Baltimore  v.  Baltimore  County  Water  k 
Electric  Co.  95  Md.  241,  52  Atl.  670,  holding  that  injunction  is  remedy  to  en- 
force water  company's  statutory  right  to  lay  conduits  within  certain  territory. 


38  L.  R.  A.  512,  SPADE  v.  LYNN  &  B.  R.  CO.  168  Mass.  285,  60  Am.  St.  Rep. 
393,  47  N.  E.  88. 
Report  of  second  appeal  in  172  Mass.  488,  43  L.  R.  A.  832,  70  Am.  St  Rep. 
298,  52  N.  E.  747. 

Frlfl:bt  or  mental  aallerlnflr  a«  basis  of  recovery. 

Approved  in  White  v.  Sander,  168  Ma«s.  297,  47  N.  E.  90,  denying  recovery 
for  bodily  injury  resulting  from  mere  fright. 

Cited  in  Silsbee  v.  Webber,  171  Mass.  380,  50  N.  E.  555,  raising,  without 
deciding,  question  as  to  liability  for  threats  causing  fright;  Smith  v.  Por^tal 
Tel^.  Cable  Co.  174  Mass.  577,  47  L.  R.  A.  324,  footnote  p.  323,  75  Am.  St. 
Rep.  374,  55  N.  E.  380,  denying  recovery  for  sickness  due  to  fright  caused  by 
grossly  negligent  act  of  one  knowing  result  would  follow;  Mahoney  v.  Dank- 
wart,  108  Iowa,  324,  79  N.  W.  134,  denying  damages  for  loss  of  health  indi- 
rectly due  to  fright  caused  by  blasting;  Lee  v.  Burlington,  113  Iowa,  357,  S6 
Am.  St.  Rep.  379,  85  N.  W.  618,  denying  recovery  for  loss  of  horse  killed  by 
fright  at  negligent  us€  of  street  roller;  Ford  v.  Schliessman,  107  Wis.  483,  83 
N.  W.  761,  holding  trespass  causing  fright  alone,  not  element  of  damages;  Nel- 
son V.  Crawford,  122  Mich.  470,  80  Am.  St.  Rep.  577,  81  N.  W.  335.  denying  lia- 
bility for  miscarriage  caused  by  fright  at  man  wearing  woman's  clothes;  Western 
U.  Teleg.  Co.  v.  Ferguson,  157  Ind.  77,  54  L.  R.  A.  850,  60  N.  E.  674,  Affirming 
26  Ind.  App.  219,  59  N.  E.  416,  denying  damages  for  mental  suffering  due  to 
nondelivery  of  telegram;  Kline  v.  Kline,  158  Ind.  607,  58  L.  R.  A.  399,  footnote 
p.  397,  64  N.  E.  9,  sustaining  right  to  damages  for  mental  suffering  for  assault 
by  pointing  gun  with  threat  to  shoot  unless  house  vacated;  Prince  v.  Ridge,  32 
Misc.  667,  66  N.  Y.  Supp.  454,  denying  recovery  for  shame  and  suffering  due  to 
improper  proposal;  Preiser  v.  Wielandt,  48  App.  Div.  573,  62  N.  Y.  Supp.  890. 
sustaining  liability  for  fright  causing  death,  resulting  from  landlord's  tearing 
down  house  after  expiration  of  term;  Hickey  v.  Welch,  91  Mo.  App.  14,  holding 
anguish  due  to  trespasser's  violent  conduct,  element  of  damages;  Haas  v.  Metz, 
78  111.  App.  53,  denying  recovery  for  mental  disturbance  caused  by  harsh  words; 
Watson  V.  Dilts,  116  Iowa,  251,  57  L.  R.  A.  560,  footnote  p.  557,  93  Am.  St.  Rep. 
239,  holding  one  liable  for  frightening  woman,  causing  nervous  prostration,  by 
stealthily  entering  home  at  night;  Linn  v.  Duquesne,  204  Pa.  554,  93  Am.  St. 
Rep.  800,  54  Atl.  341,  holding  mental  suffering  not  element  of  damages  for 
permanent  injury  to  married  woman's  hands;  Cameron  v.  New  England  Teleph. 
&  Teleg.  Co.  182  Mass.  311,  65  N.  E.  385,  sustaining  right  to  recover  for 
miscarriage  caused  by  fright  due  to  negligent  explosion  of  dynamite  near  I.ousj 
where  woman  was  sitting. 
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Cited  in  footnotes  to  Sanderson  v.  Northern  P.  R.  Co.  60  L.  R.  A.  403,  Tvhich 
denies  right  to  recover  for  fright  resulting  in  physical  injury,  but  without 
contemporaneous  injury,  unless  fright  proximate  result  of  legal  wrong;  Reed 
▼.  Maley,  62  L.  R.  A.  900,  which  holds  that  merely  soliciting  woman  to  sexual 
intercourse  gives  her  no  right  of  action  for  damages  for  suffering  due  to  such  pro- 
posal. 

Disapproved  in  effect  in  Watkins  v.  Kaolin  Mfg.  Co.  131  N.  C.  543,  60  L.  R. 
A..  620,  footnote  p.  617,  42  8.  E.  083.  sustaining  right  of  action  for  disease 
resulting  from  nervous  shock  due  to  negligent  acts. 

^—  Caused  by  carrier. 

Explained  in  Gannon  v.  Xew  York,  N.  H.  k  H.  R.  Co.  173  Mass.  42,  43  L.  R. 
A.  834,  52  N.  £.  1075,  holding  carrier  liable  for  injury  to  passenger  while  impul- 
sively attempting  to  escape  from  car  containing  burning  oil,  because  of  reason- 
Able  fear  of  injury. 

Cited  in  Berard  v.  Boston  &  A.  R.  Co.  177  Mass.  182,  58  N.  E.  586,  raising, 
-without  deciding,  question  as  to  liability  for  personal  injuries  caused  by  fright; 
Homans  v.  Boston  Elev.  R.  Co.  180  Mass.  457,  57  L.  R.  A.  292,  footnote  p.  291, 
91  Am.  St.  Rep.  324,  62  N.  £.  737,  holding  carrier  liable  for  nervous  shock  due 
to  slight  injury  caused  by  being  thrown  from  seat;  Kalen  v.  Terre  Haute  k  I. 
R.  Co.  18  Ind.  App.  211,  63  Am.  St.  Rep.  343,  47  N.  E.  694,  denying  recovery  for 
mental  anguish  resulting  from  fright  of  horse  at  negligent  closing  of  railroad  gate ; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Stewart,  24  Ind.  App.  388,  56  N.  E.  917,  denying 
liability  for  impairment  to  health  due  to  fright  at  peril  of  another;  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Bragg,  69  Ark.  405,  86  Am.  St.  Rep.  206,  64  S.  W.  226,  hold- 
ing nervous  prostration  hot  probable  consequence  of  carrier's  negligence  in  put- 
ting passenger  off  at  wrong  place;  Mack  v.  South  Bound  R.  Co.  52  S.  C.  332, 
40  L.  R.  A.  683,  footnote  p.  679,  68  Am.  St.  Rep.  913,  29  S.  E.  905,  sustaining 
liability  for  personal  injuries  from  fright;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hayter,  93 
Tex.  242,  47  L.  R.  A.  326,  77  Am.  St.  Rep.  856,  54  S.  W.  544,  holding  that  phy- 
sical injury  resulting  from  mental  emotion  entitles  one  to  recover;  Ward  v.  West 
Jersey  &  S.  R.  Co.  65  N.  J.  L.  384,  47  Atl.  561,  denying  right  of  recovery  for 
shock  received  from  negligent  operation  of  railroad  gates. 

Proximate  cause. 

Cited  in  Stone  v.  Boston  &  A.  R.  Co.  171  Mass.  542,  41  L.  R.  A.  798,  51  N. 
E.  1,  holding  negligence  in  storing  oil  upon  platform  in  violation  of  statute  not 
proximate  cause  of  damage  by  fire  started  by  shipper  carelessly  dropping  match. 

38  L.  R.  A.  514,  HUNT  v.  NEW  HAMPSHIRE  FIRE  UNDERWRITERS'  ASSO. 

68  N.  H.  305,  73  Am.  St.  Rep.  602,  38  Atl.  145. 
Tkird  person's  rlvbt  to  sue  on  contract  for  bfs  benefit. 

Cited  in  First  Nat.  Bank  v.  Hunton,  70  N.  H.  227,  46  Atl.  1049,  holding  that 
wife's  repudiation  of  note  given  to  discharge  husband's  debt  entitles  payee  to 
be  subrogated  to  her  rights  in  proceeds  of  note  given  by  husband  to  indemnify 
her;  Bank  Comrs.  v.  Security  Trust  Co.  70  N.  H.  553,  49  Atl.  113,  holding  owner 
of  note  may  prove  claim  in  insolvency  upon  guaranty. 

Indemnity  Insurance. 

Cited  in  Sanders  v.  Frankfort  M.  Acci.  &,  Plate  Glass  Ins.  Co.  72  N.  H.  494, 
101  Am.  St.  Rep.  688,  57  Atl.  655,  holding  that  one  taking  out  employer's  lia- 
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bility  policy  may  compel  insurance  company  to  pay  him  amount  of  employee'3 
judgment  for  injuries,  although  insured  is  unable  to  pay  such  judgment  by  rea 
son  of  insolvency;  Bain  v.  Atkins,  181  Mass.  245,  57  L.  R.  A.  793,  92  Am.  St. 
Rep.  411,  63  N.  E.  414,  holding  money  due  under  policy  against  liability  to  third 
persons  not  trust  fund  for  benefit  of  person  whose  injury  caused  liability. 

Distinguished  in  Cushman  v.  Carbondale  Fuel  Co.  122  Iowa,  658.  98  N.  W. 
509,  holding  employee's  unpaid  judgment  for  personal  injuries  against  employer 
not  enforceable  by  employee  against  company  issuing  employer's  liability  polic}-. 

38  Lr  R.  A.  516,  NEW  YORK  &  G.  L.  R.  CO.  v.  NEW  JERSEY  ELECTRIC  R. 

CO.  60  N.  J.  L.  52,  37  Atl.  627. 
Bailor'*  recovery   for   nesllsence   of  bailee  and   third   party. 

Cited  in  New  Jersey  Electric  R.  Co.  v.  New  York,  L.  E.  &  W.  R.  Co.  61  N. 
J.  L.  287,  43  L.  R.  A.  849,  41  Atl.  1116,  Affirming  60«  N.  J.  L.  340,  38  Atl.  82S. 
holding  bailor  entitled  to  recover  for  damage  to  locomotive  resulting  from  colli 
sion  with  trolley  car,  due  to  negligence  of  bailee  of  locomotive  and  street  ear 
company. 

Nesrllflrence  a  question  for  Jary. 

Cited  in  Exton  v.  Central  R.  Co.  63  N.  J.  L.  356,  56  L.  R.  A.  510,  46  Atl.  1090. 
Affirming  62  N.  J.  L.  12,  56  L.  R.  A.  510,  42  Atl.  486,  holding  it  question  for 
jury  whether  company  used  proper  care  in  keeping  passage  to  bagf^age  room  free 
from  defects;  Ruch  v.  Gas  Electric  Co.  65  N.  J.  L.  401,  47  Atl.  504,  holding  it 
question  for  jury  whether  use  of  lighted  match  to  locate  gas  leak  constitutes 
negligence. 

38  L.  R.  A.  519,  STATE  ex  rel.  MONNET  v.  GUILBERT,  56  Ohio  St  575,  60 

Am.  St.  Rep.  756,  47  N.  E.  551. 
ExerclMe    of    police    po-wer. 

Cited  in  France  v.  State,  57  Ohio  St.  18,  47  N.  E.  1041,  sustaining  act  re- 
quiring medical  practitioner  to  obtain  license  from  state  board. 

Statutes  relating  to  conatrncti-re  notice. 

Cited  in  State  ex  rel.  Andreu  v.  Canfield,  40  Fla.  65,  42  L.  R.  A,  82,  23  So. 
591  (dissenting  opinion),  majority  sustaining  act  relating  to  constructive  sen- 
ice  on  defendants  in  error  by  recording  writ  of  error; 

Distinguished  in  People  ex  rel.  Deneen  v.  Simon,  176  111.  179,  44  L.  R.  A. 
809,  footnote  p.  801,  68  Am.  St.  Rep.  175,  52  N.  E.  910,  and  State  ex  rel.  Dougb.!* 
V.  Westfall,  85  Minn.  446,  57  L.  R.  A.  302,  footnote  p.  297,  89  Am.  St.  Rep. 
571,  89  N.  W.  175,  sustaining  act  for  Torrens  system  of  registering  land  titles. 

Disapproved  in  Tyler  v.  Registration  Ct.  Judges,  175  Mass.  73,  51  L.  R  A. 
434,  footnote  p.  433,  55  N.  E.  812,  holding  land  registration  act  not  invalidated 
by  failure  to  provide  for  notice  of  transfers. 

38  L.  R.  A.  529,  TURNER  v.  FIDELITY  &  C.  CO.  112  Mich.  425,  67  Am.  St  Rep. 

428,  70  N.  W.  898. 
'Wbat  convtitntea  «to tal  diaabllltF*" 

Cited  in  Hohn  v.  Inter-State  Casualty  Co.  115  Mich.  85,  72  N.  W.  1105.  hold- 
ing ability  to  go  to  place  of  business,  without  strength  to  work,  no  bar  to  recov- 
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ery  in  policy  insuring  against  total  disablement;  Lobdill  v.  Laboring  Men's  Mut. 
Aid  Asso.  69  Minn.  16,  38  L.  R.  A.  539,  65  Am.  St.  Rep.  542,  71  N.  \V.  696, 
holding  ability  to  perform  occasionally  some  trivial  act  connected  with  occupa- 
tion no  bar  to  recovery  on  policy  for  total  disability;  Coad  v.  Travelers'  Ins,  Co. 
61  Neb.  568,  85  N.  W.  558,  holding  that  injury  causing  partial  disability  does 
not  entitle  insured  to  recover  on  policy  for  total  di.sability;  Commercial  Trav- 
elers' Mut.  Acci.  Asso.  v.  Springsteen,  23  Ind.  App.  667,  55  N.  E.  973,  holding  in- 
struction that  insured  may  recover  if  disabled  to  extent  that  he  could  not  do 
all  kinds  of  business  relating  to  his  occupation,  not  error. 

Annotation  in  38  L.  R.  A.  529  referred  to  particularly  in  Fuller  v.  Locomotive 
Engineers'  Mut.  Life  k  Acci.  Ins.  Asso.  122  Mich.  552,48  L.  R.  A.  88,  footnote  p. 
86,  80  Am.  St.  Rep.  598,  81  N.  W.  326,  denying  right  to  whole  amount  of  in- 
surance for  amputation  of  "limb  (whole  hand  or  foot),"  on  amputation  of  part 
of  foot. 

ItlAblllty  OB  policy  darins  **conflneineiit  to  house." 

Cited  in  Hoffman  v.  Michigan  Home  &  Hospital  Asso.  128  Mich.  328,  54  L.  R. 
A.  748,  87  N.  W.  265,  holding  recovery  on  policy  limiting  liability  to  period  of 
insured's  confinement  to  house  not  defeated  by  insured's  occasionally  taking  air- 
ing by  physician's  direction. 

Estoppel  to  claim   forfeiture  of  benefit  certificate. 

Cited  in  Lord  v.  National  Protective  Soc.  129  Mich.  341,  88  N.  W.  876,  hold- 
ing benefit  society  estopped  to  claim  forfeiture  of  certificate  for  nonpayment  of 
assessments,  where  it  accepts  past-due  assessments  and  retains  them  till  after 
suit  commenced  by  beneficiary. 

38  L.  R.  A.  537,  LOBDILL  v.  LABORING  MEN'S  MUT.  AID  ASSO.  69  Minn. 
14,  65  Am.  St.  Rep.  542,  71  N.  W.  696. 

'Wbat  constitutes  *<total  disability." 

Cited  in  Hohn  v.  Inter-State  Casualty  Co.  115  Mich.  85,  72  N.  W.  1105,  hold- 
ing ability  to  go  to  place  of  business,  without  strength  to  work,  no  bar  to  re- 
covery under  policy  insuring  against  total  disablement;  Coad  v.  Travelers'  Ins. 
Co.  61  Neb.  570,  85  N.  W.  558,  holding  that  injury  causing  partial  disability 
will  not  entitle  insured  to  recover  on  policy  for  total  disablement;  Commercial 
Travelers'  Mut.  Acci.  Asso.  v.  Springsteen,  23  Ind.  App.  667,  55  N.  E.  973,  hold- 
ing instruction  that  insured  may,  recover  if  disabled  to  extent  that  he  could  not 
do  all  kinds  of  business  relating  to  his  occupation,  not  error;  Fidelity  &  C. 
Co.  V.  Getzendanner,  93  Tex.  490,  56  S.  W.  326,  Affirming  22  Tex.  Civ.  App,  78, 
53  S.  W.  838,  holding  charge  authorizing  recovery  on  policy  of  insured  who  was 
prevented  from  performing  duties  as  effectively  as  before  accident,  erroneous; 
Brendon  v.  Traders  k  Travelers'  Acci.  Co.  84  App.  Div.  533,  82  N.  Y.  Supp.  860, 
holding  physician  totally  disabled  to  perform  his  duties  within  meaning  of 
policy  where,  day  following  injury  to  knee,  he  was  obliged  to  take  to  his  bed, 
and  call  physician  who  put  knee  in  splints;  Monahan  v.  Supreme  Lodge,  O.  of 
C.  K.  88  Minn.  228,  92  N.  W.  972,  holding  insured's  acting  as  nominal  manager 
of  mine,  assisted  by  son,  not  deprived  of  benefit  of  total  disability  clause  in  pol- 
icy, where  he  was  healthy  and  vigorous  before  injury. 

Cited  in  note  (38  L.  R.  A.  529)  on  what  constitutes  total  disability  of  in- 
sured. 
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38  L.  R-  A.  641,  TOWER  v.  TOWER  &  S.  STREET  R.  00.  68  Minn.  500,  64  Am. 
St  Rep.  493,  71  N.  W.  691. 

38  L.  R.  A.  545,  GARRATT  FORD  CO.  v.  VERMONT  MFG.  CO.  20  R.  I.  187, 

78  Am.  St.  Rep.  852,  37  Atl.  948. 
Validity  of  contracts  of  foreign  corporations  not  authorised  to  do  bust- 


Cited  in  Commonwealth  Mut.  F.  Ins.  Co:  v.  Place,  21  R.  I.  249,  43  Atl.  68, 
sustaining  policy  issued  by  foreign  insurance  company  before  it  was  authorized 
to  do  business  in  state. 

38  L.  B.  A.  646,  LUBRANO  v.  IMPERIAL  COUNCIL,  O.  OF  U.  F.  20  R.  L 

27,  37  Atl.  345. 
Service    of    process. 

Cited  in  footnotes  to  National  Bank  y.  Furtick,  44  L.  R.  A.  115,  which  re- 
quires service  on  foreign  insurance  company  as  garnishee  to  be  made  on  presi- 
dent, treasurer,  cashier,  or  paying  clerk;  Mutual  Reserve  Fund  Life  Asso.  t. 
Boyer,  50  L.  R.  A.  538,  which  denies  right  to  serve  process  on  state  officer  des- 
ignated by  foreign  insurance  company  which  has  ceased  to  do  business  in  state. 

38  L.  R.  A.  649,  JONATHAN  TLTRNER'S  SONS  v.  LEE  GIN  &  MACH.  00.  98 

Tenn.  604,  41  S.  W.  57. 
Deposit  in  court  as  payment  pro  tanto. 

Cited  in  Caesar  v.  Capell,  83  Fed.  430,  holding  that  court  may  permit  with- 
drawal of  money  paid  into  court  in  foreclosure  suit  as  payment  pro  tanto, 

38  L.  R.  A.  654,  STATE,  ex  rel  ASHBAUGH  v.  CIRCUIT  COURT,  97  Wis.  1, 

65  Am.  St.  Rep.  90,  72  N.  W.  193. 
Contempt   bjr   neivspaper   publication    dnrinff   pending:    trial. 

Cited  in  footnotes  to  State  v.  Tugwell,  43  L.  R.  A.  717,  which  holds  publics-  , 
tion  of  embarrassing  articles  within  time  allowed  for  modification  of  opinion, 
a  contempt;  State  v.  Bee  Pub.  Co.  50  L.  R.  A.  195,  which  sustains  punishment 
for  contempt  of  newspaper  publishing  articles  threatening  judges  with  public 
odium  if  they  decide  pending  cause  in  certain  way;  Ew  parte  Foster,  60  L.  R.  A* 
631,  which  denies  court's  power  to  adjudge,  on  own  motion,  publisher  in  con- 
tempt for  disobeying  oral  order  not  to  publish  testimony  in  pending  case. 

Supervisory  control  by  court. 

Cited  in  State  ex  rel.  Fourth  Nat.  Bank  v.  Johnson,  103  Wis.  617,  61  L.  R.  A. 
59,  79  N.  W.  1081,  holding  trial  court  without  authority  to  deny  creditors'  right 
to  examine  assignee  as  to  settlement  of  affairs  of  insolvent  bank;  State  es  rel 
Rose  V.  Superior  Court,  105  Wis.  678,  48  L.  R.  A.  829,  81  N.  W.  1046,  denying 
court's  jurisdiction  over  passage  of  ordinance  within  general  power  of  munici- 
pality, creating  contract  between  city  and  street  railway  company;  State  ex  reL 
Milwaukee  v.  Ludwig,  106  Wis.  231,  82  N.  W.  158,  denying  mandamus  to  reverse 
decision  of  lower  court  and  compel  discontinuance  of  action  to  restrain  perform- 
ance of  contract  between  city  and  street  car  company. 

Cited  in  note  (51  L.  R.  A.  73,  76,  109)  on  superintending  control  and  super- 
visory jurisdiction  of  superior  over  inferior  or  subordinate  tribunal. 
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violation   of   injiinctlon    as   contempt. 

Cited  in  McEvoy  v.  Gallagher,  107  Wis.  336,  83  N.  W.  633,  which  holds  finding 
defendants  guilty  of  technical  violation  of  injunction  without  impairing  plain- 
tiff's rights  not  ground  for  contempt. 

lB»iilllcieBcy  of  court's  flndlns. 

Cited  in  Re  McCormick,  108  Wis.  239,  81  Am.  St.  Rep.  890,  84  N.  W.  148, 
holding  that  county  court's  failure  to  find  as  to  parent's  abandonment  of  child 
invalidates  order  of  adoption  by  another. 

38  L.  R.  A.  661,  STATE  v.  HIGGINS,  61  S.  C.  61,  28  S.  E.  15. 
Specia.1    levlalation. 

Cited  in  State  v.  Tucker,  54  S.  C.  252,  32  S.  E.  361,  sustaining  act  requiring 
land  owners  in  certain  counties  to  remove  trash  from  streams;  Carolina  Grocery 
Co.  T.  Burnet,  61  S.  C.  211,  58  L.  R.  A.  689,  39  S.  E.  381,  holding  county  board 
of  commissioners  a  legal  body  authorized  to  approve  claim  against  county,  al- 
though act  conferring  such  authority  was  a  special  provision  in  a  general  law; 
State  V.  Hammond,  66  S.  C.  223,  44  S.  E.  797,  holding  statute  making  it  a  mis- 
demeanor to  neglect  to  remove  dam  from  running  stream  in  certain  countries 
after  notice,  void;  DeHay  v.  Berkeley  County,  66  S.  C.  241,  44  S.  E.  790,  hold- 
ing that  valid  special  act  relating  to  schools  cannot  be  legally  amended  by  stat- 
ute providing  salary  for  school  commissioner  of  one  county. 

Cited  in  footnote  to  Gustafson  v.  State,  43  L.  R.  A.  615,  which  holds  void,  act 
limiting  to  taxpayers,  right  to  take  oysters  in  public  waters. 

Rlvht  to  llali. 

Cited  in  footnote  to  State  v.  Dow,  53  L.  R.  A.  314,  which  sustains  statute 
against  fishing  for  trout  with  intent  to  sell  or  trade. 

Cited  in  note  (39  L.  R.  A.  691)  on  governmental  control  over  right  of  fishery. 

38  L.  R.  A.  662,  SUN  FIRE  OFFICE  v.  CLARK,  53  Ohio  St.  414,  42  N.  E.  248. 
Cliaiiare  in  interest  within  policy. 

Cited  in  Wolf  v.  Theresa  Village  Mut.  F.  Ins.  Co.  115  Wis.  408,  01  N.  W. 
1014,  holding  mortgage  in  form  of  deed  in  fee  does  not  operate  as  change  '4n 
interest,  title,  or  possession"  within  meaning  of  policy. 

Policy  mm  nflectcd  by  option  to  rcbnild  or  other  insnrnncc. 

Cited  in  Milwaukee  Mechanics'  Ins.  Co.  v.  Russell,  65  Ohio  St.  256,  56  L.  R. 
A.  161,  62  N.  E.  338,  holding  condition  in  policy  purporting  to  give  insurer  right 
to  rebuild,  void;  Johnson  v.  North  British  &  M.  Ins.  Co.  66  Ohio  St.  19,  63 
N.  E.  610,  holding  that  election  to  treat  policy  as  void  when  informed  of  other 
insurance  relieves  company  from  liability;  Franklin  Ins.  Co.  v.  Wolff,  23  Ind. 
App.  555,  54  N.  E.  772,  holding  mortgagee  bound  by  mortgagor's  violation  of 
policy  in  procuring  other  insurance. 

Vncnncy  wlm  additional  "linsnrd. 

Cited  in  Doten  v.  iEtna  Ins.  Co.  77  Minn.  477,  80  N.  W.  630,  holding  answer 
alleging  that  insured  house  became  vacant  prior  to  fire,  sufficient  allegation  of 
additional  hazard. 
Snfllciency  of  ownership  within  statnte  avainat  bnrnlnv  property. 

Cited  in  Jones  v.  State,  70  Ohio  St.  43,  70  N.  E.  952,  holding  that  insurer  who 
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burns  property  worth  $50,  and  in  which  he  has  interest,  comes  within  provision 
of  statute  making  it  crime  for  one  to  burn  his  own  property. 

38  L.  R.  A.  570,  KIMBALL  v.  CARTER,  95  Va.  77,  27  S.  E.  823. 
SvifllclencT   of   bill    of    exeeptions. 

Cited  in  Hughes  v.  Kelly,  2  Va.  Dec.  593,  30  S.  K.  387,  holding  bill  of  excep- 
tions not  setting  out  testimony  insufficient;  Kay  v.  Glade  Creek  &  R.  R.  Co.  47 
W.  Va.  478,  35  S.  E.  973,  refusing  to  consider  exception  when  answer  not  in- 
corporated in  bill  of  exceptions. 

38  L.  R.  A.  573,  DOBBINS  v.  MISSOURI,  K.  &  T.  R.  CO.  91  Tex.  60,  66  Am.  St. 

Rep.  856,  41  S.  W.  62. 
Duty  to  keep  premises  or  street  sfife. 

Cited  in  Dawson  v.  St.  Louis  Expanded  Metal  Fireproofing  Co.  94  Tex.  427. 
61  S.  W.  118,  denying  liability  of  independent  contractor  for  injury  to  servant 
of  another  contractor  by  falling  through  cement  panel  constructed  by  former: 
Clapp  V.  LaGrill,  103  Tenn.  175,  52  S.  W.  134,  holding  that  implied  invitation 
to  use  alley  determines  liability  for  maintenance  of  defective  grating;  Davis  v. 
Houston  E.  &  W.  T.  R.  Co.  29  Tex.  Civ.  App.  46,  68  S.  W.  733,  and  Houston, 
E.  &  W.  T.  R.  Co.  V.  Grubbs,  28  Tex.  Civ.  App.  372,  67  S.  W.  519,  denying  railroad 
company's  duty  to  light  unused  portion  of  platform;  Grant  v.  Hass,  31  Tex.  Civ. 
App.  091,  75  S.  W.  342,  sustaining  right  to  recover  for  injury  to  innocent  tres- 
passer, caused  by  setting  off  spring  gun  placed  to  guard  melon  patch;  Paisors 
V.  Manser,  119  Iowa,  93,  62  L.  R.  A.  135,  97  Am.  St.  Rep.  283.  93  N.  W.  86, 
holding  owner  of  bees  liable  for  locating  hives  near  hitching  post  which  he  has 
fixed  for  fastening  horses  to;  Grundel  v.  Union  Iron  Works,  141  Cal.  567,  7) 
Pac.  184,  denying  liability  for  death  of  one  who  said  he  **had  businfss  to  per- 
form on  vessel"  and  who  was  killed  by  slipping  of  insecure  gangplank. 

Cited  in  footnotes  to  Lorenzo  v.  Wirth,  40  L.  R.  A.  347,  which  denies  lia- 
bility of  occupant  of  house  for  injury  to  pedestrian  stepping  in  dark  into  coal 
hole  2  feet  from  street  line;  Rachmel  v.  Clark,  62  L.  R.  A.  959,  which  holds 
manufacturer  storing  stone  slabs  on  sidewalk  in  front  of  building  liable  for  in- 
juries to  person  lawfully  using  the  sidewalk. 

■—  For  protection  of  children. 

Cited  in  Dublin  Cotton  Oil  Co.  v.  Jarrard,  91  Tex.  294,  42  S.  W.  959,  raising, 
without  deciding,  question  as  to  implied  invitation  to  child  to  enter  premises: 
San  Antonio  &  A.  P.  R.  Co.  v.  Morgan,  92  Tex.  103,  42  S.  W.  28,  holding  implied 
invitation  basis  of  recovery  for  injury  to  child  upon  unlocked  turntable;  Ryan  v. 
Towar,  128  Mich.  476,  55  L.  R.  A.  315,  92  Am.  St.  Rep.  481,  87  N.  W.  644,  deny 
ing  liability  to  child  who  broke  through  wall  of  unused  building  and  suffen»<l 
injury  on  water  wheel  while  rescuing  playmate;  Savannah,  F.  &  W.  R.  Co.  v. 
Beavers,  113  Ga.  402,  54  L.  R.  A.  316,  footnote  p.  314,  39  S.  E.  82,  denying  duty 
of  one  making  excavation  on  own  land  to  guard  trespassing  children  from  in- 
jury; Price  V.  Atchison  Water  Co.  58  Kan.  554,  62  Am.  St.  Rep.  625,  50  Pa^. 
450,  holding  water  works  company  liable  for  failure  to  guard  against  accidents 
to  small  boys  permitted  to  resort  to  deep  reservoir  to  fish;  Biggs  v.  ConsoliJateJ 
Barb-Wire  Co.  60  Kan.  222,  44  L.  R.  A.  658,  footnote  p.  655,  56  Pac.  4,  holding 
owner  liable  for  maintaining  dangerous   machinery   on   private  grounds  unpro- 
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tected  from  visits  of  trespassing  children;  Ritz  v.  Wheeling,  45  W.  Va.  207,  43 
L.  R.  A.  151,  31  S.  E.  903,  denying  city's  liability  for  death  of  five-year-old 
child,  drowned  while  trespassing  about  reservoir;  Uthermohlen  v.  Bogg*s  Run 
Co.  50  W.  Va.  462,  55  L.  R.  A.  913.  88  Am.  St.  Rep.  884,  40  S.  E.  410,  deny- 
ing liability  to  child  injured,  when  trespassing  by  cable  hauling  coal  cars:  Pao- 
lino  V.  Mckendall,  24  R.  I.  438,  60  L.  R,  A.  136,  96  Am.  St.  Rep.  736,  53  Atl. 
268,  holding  that  occupier  of  land  who  undertakes  to  bum  rubbish  is  under  no 
obligation  to  guard  children  of  tender  years  who  are  in  habit  of  resorting  there 
to  play. 

Cited  in  footnotes  to  Omaha  v.  Bowman,  40  L.  R.  A.  531,  which  denies  city's 
liability  for  drowning  of  child  on  private  premises  in  pond  caused  by  city's  ob- 
struction of  water;  Stendal  v.  Boyd,  42  L.  R.  A.  288,  which  holds  that  attract- 
iveness of  pond  on  one's  own  premises  not  render  him  liable  for  failure  to  fenco 
premises  Cooper  v.  Overton,  45  L.  R.  A.  591,  which  denies  owner's  liability  for 
drowning  of  trespassing  child  in  unfeneed  city  lot  in  pond  formed  by  damming 
surface  water;  Arnold  v.  St.  Louis,  48  L.  R.  A.  291,  which  denies  liability  of 
city  or  private  owner  for  drowning  of  children  while  skating  on  pond  without 
invitation;  Kramer  v.  Southern  R.  Co.  52  L.  R.  A.  359,  which  denies  railroad 
company's  liability  for  death  of  child  by  fall  of  pile  of  cross-ties  piled  in  un- 
used portion  of  street,  unless  company  knew  that  children  were  in  habit  of  play- 
ing there;  Heimann  v.  Kinnare,  52  L.  R.  A.  652,  which  holds  thirteen-year-old 
boy  negligent  per  ae  in  jumping  over  strip  of  water  onto  rotten  ice  on  pond  and 
sliding  to  point  where  water  was  over  his  head;  Kopplekom  v.  Colorado  Cement 
Pipe  Co.  54  L.  R.  A.  284,  which  holds  owner  of  uninclosed  city  lot  liable  for 
injury  to  young  child  by  toppling  over  of  large  cement  pipe  used  by  children 
as  plaything. 
RAllroad  companr's  dnty  to  trespusser  on  train. 

Cited  in  Crawleigh  v.  Galveston,  H.  &  S.  A.  R.  Co.  28  Tex.  Civ.  App.  263,  67 
S.  W.  140,  denying  railroad  company's  liability  for  death  of  one  who  boarded 
freight  car  without  invitation,  and  was  killed  in  collision. 

38  L.  R.  A.  577,  BAUGIIN  v.  STATE,  100  Ga,  554,  28  S.  E.  68. 

Affirmed  in  168  U.  S.  398,  42  L,  ed.  515,  18  Sup.  Ct.  Rep.  87. 
Inaalaltlon   after  sentence. 

Cited  in  footnote  to  State  v.  Nordstrom,  53  L.  R.  A.  584,  which  holds  trial  of 
alleged  insanity  after  sentence  to  death  discretionary  with  court. 
Discretion  as  to  trial  of  Insane  person. 

Annotation  in  38  L.  R.  A.  577,  referred  to  particularly  in  State  v.  Kelley,  74 
Vt.  283,  52  ^tl.  434,  holding  it  within  discretion  of  court  to  proceed  with  trial 
of  one  indicted  for  assault  with  intent  to  kill,  after  indications  of  his  insanity 
appear. 
ConclaslTcness  of  llndlnir  as  to  Insanity. 

Annotation  in  38  L.  R.  A.  577,  referred  to  particularly  in  Chase  v.  State,  41 
Tex.  Crim.  Rep.   562,  55  S.  W.  833,  holding  special   jury's   determination   that 
accused  was  of  unsound  mind  not  conclusive  of  insanity  so  that  issue  could  not 
be  raised  again. 
Review  of  motion   denylnir  Inqtilsltlon. 

Distinguished  in  Sears  v.  Candler,  112  Ga.  381,  37  S.  E.  442,  holding  superior 
court  judge's  refusal  to  grant  application  for  inquisition  reviewable  on  appeal. 
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38  L.  R.  A.  591,  PEOPLE  ex  rel,  NEW  YORK  INST.  FOR  BLIND  v.  Fn^GH, 

154  N.  Y.  14,  47  N.  E.  983. 
Clifirltfilile    Institutions. 

Followed  in  Re  New  York  Juvenile  Asylum,  172  N.  Y.  69,  64  N.  E.  764,  Af- 
firming 36  Misc.  635,  74  N.  Y.  Supp.  364,  denying  city's  liability  to  asylum  for 
care  of  child  voluntarily  surrendered  by  mother. 

Cited  in  Sargent  v.  Board  of  Education,  76  App.  Div.  590,  79  N.  Y.  Supp.  127, 
Affirming  35  Misc.  325,  71  N.  Y.  Supp.  954,  sustaining  right  of  board  of  edu- 
cation to  pay  salaries  to  teachers  in  local  orphan  asylum;  Collins  v.  New  York 
Post  Graduate  Medical  School,  59  App.  Div.  70,  69  N.  Y.  Supp.  106,  denying  lia- 
bility of  post-graduate  school  and  hospital,  supported  chiefly  by  charity,  for 
negligence  in  operating  on  patient  who  pays  for  board  and  room  only:  People 
ea  rel.  State  Charities  v.  New  York  Soc.  for  Prevention  of  Cruelty  to  Children, 
161  N.  Y.  247,  55  N.  E.  1063,  Reversing  42  App.  Div.  86,  58  N.  V.  Supp.  953, 
Which  Reversed  25  Misc.  55,  53  N.  Y.  Supp.  1017,  holding  New  York  society  for 
prevention  of  cruelty  to  children  not  subject  to  visitation  by  state  board  of 
charities;  State  ea  rel.  Olsen  v.  Board  of  Control,  85  Minn.  204,  88  N.  W.  533 
(dissenting  opinion)  majority  holding  state  normal  schools  within  provisions 
of  act  relating  to  charitable  institutions. 

Distinguished  in  Corbett  v.  St.  Vincent's  Industrial  School,  177  N.  Y.  22,  63 
N.  E.  997,  Affirming  79  App.  Div.  343,  79  N.  Y.  Supp.  369,  holding  industrial 
school,  supported  largely  by  charity,  not  liable  to  boy  committed  by  magistrate, 
ior  injuries  sustained  in  consequence  of  foreman's  failure  to  instruct  him  con- 
cerning operation  of  machine. 

» 

38  L.  R.  A.  606,  SAGE  v.  NEW  YORK,  154  N.  Y.  61,  61  Am.  St.  Rep.  592,  47 

N.  E.  1006. 
Rlvlita   M   "^^   Inn  da   nnder   wnter. 

Cited  in  DeLancey  v.  Hawkins,  23  App.  Div.  12,  49  N.  Y.  Supp.  469,  holding 
state's  grant  to  riparian  owner  of  right  to  build  marine  railroad,  no  defense  to 
action  in  ejectment  under  deed  subject  to  state's  claims,  when  road  used  for 
private  purpose;  Consolidated  Ice  Co.  v.  New  York,  53  App.  Div.  261,  65  N.  Y. 
Supp.  912,  holding  city  entitled  to  strip  of  land  formerly  under  water,  acquired 
under  Dongan  charter,  and  reserved  in  deed  by  city;  Jarvis  v.  Lynch,  157  N.  Y. 
447,  52  N.  E.  657,  holding  title  to  lands  between  high  and  low  water  marks  on 
west  side  of  Harlem  river  not  derivable  from  Nicoll's  grant;  Knickerbocker  loe 
Co.  V.  Forty-second  Street  &  G.  Street  Ferry  R.  Co.  176  N.  Y.  417,  68  N.  E.  864, 
holding  New  York  city's  title  in  tideway  and  submerged  lands  of  Hudson  river, 
acquired  under  Dongan  and  Montgomerie  charters,  subject  to  righto  of  public 

Cited  in  note   (42  L.  R.  A.  164)   on  title  to  land  under  water. 

Distinguished  in  Bent  v.  Emery,  173  Mass.  497,  53  N.  E.  910,  holding  that 
dredging  of  flats,  resulting  in  removal  of  large  quantities  of  earth  and  sinking 
of  surface,  entitles  owmer  to  compensation;  Baird  v.  Campbell,  67  App.  Div. 
112,  73  N.  Y.  Supp.  617,  sustaining  title  of  freeholders  of  Harlem  to  marshes 
which  passed  under  Harlem   patent. 

Rlpnrlnn  owner's  rlfflit  of  nccess  to  wnter  front. 

Cited  in  People  ex  rel.  Cornwall  v.  Woodruff,  30  App.  Div.  47,  51  N.  Y. 
Supp.  515,  sustaining  grant  to  adjoining  riparian  proprietors,  impairing  access 
to  dock  of  first  patentee;  People  v.  Mould,  37  App.  Div.  37,  55  N.  F.  Supp.  453, 
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Reversing  24  Misc.  291,  52  N.  Y.  Supp.  1032,  denying  state's  right  to  compel  re- 
moval of  wharf  by  riparian  owner,  when  not  shown  to  obstruct  navigation;  Re 
New  York,  168  N.  Y.  139,  56  L.  R.  A.  502,  61  X.  E.  158,  Reversing  60  App.  Div. 
124,  69  N.  Y.  Supp.  994,  holding  construction  of  speedway  on  tideway  of  river 
for  pleasure  uses  only,  not  exercise  of  reserved  right  to  improve  navigation; 
Slingerland  v.  International  Contracting  Co.  169  N.  Y.  69,  56  L.  R.  A.  499,  foot- 
note p.  494,  61  N.  E.  995,  affirming  43  App.  Div.  223,  60  N.  Y.  Supp.  12,  deny- 
ing riparian  owner's  right  to  damages  for  injuries  to  right  of  access  by  one 
dred^ng  under  government  authority;  New  Whatcom  v.  Fairhaven  Land  Co.  24 
Wash.  499,  54  L.  R.  A.  194,  64  Pac.  735,  holding  that  municipal  corporation 
owning  land  on  navigable  lake  cannot  appropriate  waters  of  lake  for  city  pur- 
poses to  injury  of  riparian  owner  whose  rights  vested  before  adoption  of  state 
Constitution;  Scranton  v.  Wheeler,  179  U.  S.  161,  45  L.  ed.  136,  21  Sup.  Ct.  Rep. 
48,  holding  owner  of  land  facing  navigable  river  not  entitled  to  compensation 
for  obstruction  to  access  from  shore  by  erection  of  pier  under  authority  of 
Congress. 

Cited  in  note  (40  L.  R.  A.  600)  on  right  of  owner  of  upland  to  aecess  to  navi- 
gable water. 
Constmetion  of  bridge  over  navlsmble  wntera. 

Cited  in  People  ex  rel,  Howell  v.  Jessup,  160  N.  Y.  267,  54  N.  E.  682,  sus- 
taining constitutional  power  of  certain  town  to  authorize  riparian  proprietor  to 
construct  bridge  over  waters  not 'navigable  when  power  granted  town. 
OlMitniction  of  flow  of  fresbet  -wntera. 

Cited  in  Jones  v.  Seaboard  Air  Line  R.  Co.  67  S.  C.  194,  45  S.  £.  188,  hold- 
ing riparian  owner  entitled  to  damages  resulting  from  railroad  company's  ob- 
struction of  flow  of  freshet  waters  by  faulty  construction  of  piers. 
Corporeal  Appurtenances* 

Cited  in  footnote  to  Forrest  v.  Vanderbilt,  52  L.  R.  A.  473,  which  holds  naphtha 
launch  not  appurtenance  of  yacht  with  which  it  is  used  as  tender. 

38  K  R.  A.  615,  HARROUN  v.  BRUSH  ELECTRIC  LIGHT  CO.  152  N.  Y.  212, 

46  N.  E.  291. 
Court's    nnnnlmons    decision    nnd    Its    revle^r. 

Followed  without  discussion  in  Fowler  v.  Buffalo  Furnace  Co.  160  N.  Y.  666, 
55  N.  E.  1095. 

Cited  in  Whittleder  v.  Citizens'  Electric  Illuminating  Co.  47  App.  Div.  544,  62 
N.  Y.  Supp.  488,  holding  decision  unanimous  when  justice  of  appellate  division, 
who  did  not  hear  oral  argument,  participates  in  decision  to  which  no  one  dis* 
sents;  People  v.  Helmcr,  154  N.  Y.  599,  49  N.  E.  249,  holding  that  court  of 
appeals  cannot  review  questions  of  fact  on  appeal  from  conviction  for  exhibiting 
false  books  to  bank  examiner,  when  affirmance  of  appellate  division  unanimous; 
Warn  v.  New  York  C.  &  H.  R.  R.  Co.  163  N.  Y.  526,  67  N.  E.  742,  holding  judg- 
ment of  appellate  division  reciting  that  one  justice  sat,  but  did  not  vote, 
and  rest  concurred,  nonunanimous. 

38  L.  R.  A.  616,  PECK  v.  ELLIOTT,  24  C.  C.  A.  425,  47  U.  S.  App.  605,  79 

Fed.  10. 
Anclllnrr  proceeding  by  receiver  of  Insolvent  corpoimtlon. 

Cited  in  Cunningham  v.  Cleveland,  39  C.  C.  A.  215,  98  Fed.  660,  holding  an- 


622  L.  R.  A.  CASES  AS  AUTHORITIES.  [38  L.  R  A. 

ciliary  action  to  enforce  payment  of  debt  of  insolvent  corporation  not  affected  by 
legal  nature  of  proceedings  when  equity  has  jurisdiction  of  original  action. 

Po^virer  to  compel  usAessiiielit. 

Cited  in  Johnson  Electric- Service  Co.  v.  Detroit  Chamber  of  Commerce,  124 
Mich.  118,  82  N.  W.  795,  holding  that  by-law  authorizing  assessment  of  dues  af- 
fords creditor  no  ground  to  compel  assessment,  when  paid. 

Inane  of  stock  us  bonus. 

Cited  in  Kraft  v.  Griffon  Co.  82  App.  Div.  33,  81  N.  Y.  Supp.  438,  denying  right 
of  corporation,  under  statute,  to  issue  stock  as  bonus  on  sale  of  corporate  bonds. 

Bnnctment    of    by-la.^vs. 

Cited  in  footnote  to  North  Milwaukee  Town-Site  Co.  v.  Bishop,  45  L.  R.  A. 
174,  which  holds  stockholders,  not  directors,  empowered  to  enact  by-laws. 

38  L.  R.  A.  624,  CONSOLIDATED  COAL  CO.  v.  PEERS,  166  111.  361,  46  N.  E. 

1105, 
SnfllclemcT  of  plendlnir* 

Cited  in  Stover  Mfg.  Co.  v.  Millane,  80  111.  App.  537,  holding  demurrer  proper 
remedy  to  question  sufficiency  of  pleading. 

RIarlits  find  Ilfibllltles  of  assignees  and  flrrantees. 

Second  appeal  in  07  111.  App.  188,  holding  assignee  of  lease  bound  to  per- 
form all  express  covenants  of  lease  running  with  the  land. 

Cited  in  Peck  v.  Christman,  04  111.  App.  436,  holding  assignee  liable  on 
covenants  running- with  the  land;  Springer  v.  Chicago  Real  Estate  Loan  &  T. 
Co.  102  111.  App.  302,  holding  that  assignee  of  lease  may  reassign  and  relieve 
himself  of  liability  for  rent;  Crawford  v.  Nimmons,  180  111.  145,  54  N.  E.  209. 
holding  that  deed  made  subject  to  usurious  mortgage  does  not  estop  grantee  from 
raising  defense  of  usury  on  foreclosure;  Siegel  v.  Borland,  191  111.  Ill,  60  X. 
E.  863,  holding  purchaser  of  mortgaged  premises  not  personally  liable  for  debt, 
when  not  assumed;  Springer  v.  DeWolf,  194  111.  221,  56  L.  R.  A.  467,  footnote 
p.  465,  88  Am.  St.  Rep.  155,  62  N.  E.  542,  Affirming  93  111.  App.  263,  denying 
assignee's  power  to  absolve  himself  from  liability  to  lessor  for  rent  by  assigning 
lease  to  third  person;  B.  Roth  Tool  Co.  v.  Champ  Spring  Co.  93  Mo.  App.  540. 
67  S.  W.  967,  holding  assignee  of  lease  bound  by  covenant  to  furnish  steam 
power. 

Lilablllty   for   royalty   nnder   coal   lease. 

Cited  in  Berwind-White  Coal  Min.  Co.  v.  Martin,  60  C.  C.  A.  31,  124  Fed.  317, 
holding  that  abandonment  of  leased  coal  mine  entitles  lessor  to  recover  royalty 
which  lessee  covenanted  to  pay  on  specified  amount  of  coal  to  be  mined. 

38  L.  R.  A.  629,  TEELE  v.  BISHOP  OF  DERRY,  168  Mass.  341,  60  Am.  St,  Rep. 

401,  47  N.  E.  422. 
Validity  of  vKt  manifesting  charitable  Intent. 

Cited  in  Dexter  v.  Harvard  College,  176  Mass.  196,  57  N.  E.  371,  sustaining 
gift  for  college  purposes,  unless  it  be  all  expended  for  scholar!*hip  to  which  testa- 
tor's kin  have  preference;  Sherman  v.  Congregational  Home  Missionary'  Roc. 
176  Mass.  351,  57  N.  E.  702,  holding  court  will  carry  out  gift  minifesling  charita- 
ble intent,  although  particular  manner  undetermined;   Lackland  v.  Walker,  151 
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Mo.  258,  52  S.  W.  414,  holding  that  equity  will  carry  out  charitible  devise  when 
particular  mode  fails;  Eliot's  Appeal,  74  Conn.  604,  51  Atl.  658,  holding  bequest 
for  purpose  of  erecting  chapel  and  supporting  mission  not  void  because  place  se- 
lected not  favorable. 

Declfirfitloift  of  trust. 

Cited  in  Loring  v.  Hildreth,  170  Mass.  331,  40  L.  R.  A.  130,  64  Am.  St.  Rep. 
301,  49  N.  E.  652,  holding  grantor's  record  of  undelivered  deed  of  trust  insuffi- 
cient to  create  declaration  of  trust. 

Conatmctlon  of  bequest. 

Cited  in  Old  Ladies  Home  v.  Hoffman.  117  Iowa,  720,  89  N.  W.  1066,  holding 
that  bequest  to  orphan  asylum  "in"  certain  city,  and  if  none  exists  to  old  la- 
dies' home  "in"  such  city,  should  be  construed  as  going  to  orphan  asylum  located 
within  mile  of  city  but  outside  corporate  limits,  instead  of  to  home  within  city. 

38  L.  R.  A.  631,  KELLEY  v.  NEW  YORK,  N.  H.  &  H.  R.  CO.  168  Mass.  308,  60 

Am.  St.  Rep.  397,  46  N.  E.  1063. 
Husband's  recovery  for  Injury  to  wife. 

Cited  in  Selleck  v.  Janesville,  104  Wis.  577,  47  L.  R.  A.  694,  76  Am.  St  Rep. 
892,  80  N.  W.  944,  holding  that  husband  may  recover  value  of  wife's  services 
to  him,  in  action  for  her  injury  on  defective  walk. 

38  L.  R.  A.  633,  GRANEY  v.  ST.  LOUIS,  I.  M.  &  S.  R.  CO.  140  Mo.  89,  41  S.  W. 

246. 
L.lablllt7    for    nevliflT^nee. 

Cited  in  Nixon  v.  Hannibal  &  St  J.  R.  Co.  141  Mo.  436,  42  S.  W.  942,  hold- 
ing company  liable  for  injury  resulting  from  failure  to  repair  crossing;  Hoep- 
per  V.  Southern  Hotel  Co.  142  Mo.  389,  44  S.  W.  257,  holding  erroneous,  in- 
.struction  that  defendant  not  chargeable  unless  injury  was  of  such  character  as 
might  reasonably  have  been  foreseen  as  result  of  machinery  running  roughly. 

Distinguished  in  Chicago  &  A.  R.  Co.  v.  Kansas  City  Suburban  Belt  R.  Co. 
78  Mo.  App.  257,  holding  collision  when  train  running  at  rate  allowed  by  ordi- 
nance not  prima  facie  case  for  damages. 

Contrlbatory    nesllflrence. 

Second  appeal  in  157  Mo.  671,  50  L.  R.  A.  155,  57  S.  W.  276,  denying  company's 
liability  to  one  standing  at  crossing  and  drawn  under  train  by  suction,  when  re- 
sult not  reasonably  anticipated. 

Cited  in  Kreis  v.  MiHSOuri  P.  R.  Co.  148  Mo.  334,  49  S.  W.  877,  denying  com- 
pany's liability  for  death  of  woman  walking  along  track  and  killed  by  venturing 
too  near  passing  train. 

38  L.  R.  A.  637,  TRENTON  PASS.  R.  CO.  v.  COOPER,  60  N.  J.  L.  219,  64  Am. 

"    St  Rep.  592,  37  Atl.   730. 
Presnmptton   of   aeKllgrence. 

Cited  in  Newark  Electric  Light  &  P.  Co.  v.  Ruddy,  62  N.  J.  L.  508,  57  L.  R. 
A.  626,  41  Atl.  712,  holding  that  injury  from  broken  electric  light  wire  trailing 
on  sidewalk  creates  presumption  of  negligence;  Boyd  v.  Portland  General  Elec- 
tric Co.  40  Or.  131,  57  L.  R.  A.  622,  66  Pac.  576,  and  Boyd  v.  Portland  Electric 
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Co.  41  Or.  344,  68  Pac.  810,  holding  that  presumption  of  negligence  arises  from 
injury  to  traveler  in  highway,  caused  by  contact  with  broken  electric  wire;  Gulf, 
C.  &  S.  F.  R.  Co.  T.  Hayden,  29  Tex.  Civ.  App.  283,  68  S.  W.  530,  holding 
presumption  of  negligence  created  by  injury  to  operator  by  starting  of  lathe 
machine  which  would  not  start  except  by  act  of  some  person,  or  defect  in  ma- 
chine; Dallas  Consol.  Electric  Street  R.  Co.  v.  Broadhurst,  28  Tex.  Civ.  App.  634, 
68  S.  W.  315,  holding  that  severe  electric  shock  received  by  one  tiding  hold  of 
hand  bar  of  electric  car  to  get  on,  raises  presumption  of  negligence;  Walters 
V.  Denver  Consol.  Electric  Light  Co.  17  Colo.  App.  195,  68  Pac  117,  holding  that 
injury  from  contact  with  uninsulated  electric  wire  placed  14  inches  below  window 
creates  presumption  of  negligence. 

Cited  in  footnote  to  Snyder  v.  Wheeling  Electric  Co.  39  L.  R.  A.  499,  whidi  holds 
death  of  person  by  stepping  on  live  electric  wire  fallen  to  ground  raises  presump- 
tion of  negligence. 

Liiablllty  for  Injuries  from  electrle  ivlrea. 

Cited  in  New  York  &  N.  J.  Teleph.  Co.  v.  Bennett,  62  N.  J.  L.  743,  42  Atl.  759, 
affirming  recovery  for  injuries  from  charged  electric  wire  lying  in  street. 

Cited  in  footnotes  to  Brush  Electric  Light  &  Power  Co.  v,  Lefevre,  49  L.  R,  A. 
771,  which  denies  liability  for  death  by  uninsulated  electric  light  wire  running 
above  awning  16  feet  above  street;  Boyd  v.  Portland  General  Electric  Co.  52  L. 
R.  A.  509,  which  holds  want  of  sufficient  assistance  promptly  to  replace  wires 
broken  by  severe  storm  not  excuse,  as  matter  of  law,  for  delay. 


Deelar«tiona  as  part  of  re«  sestie. 

Cited  in  footnote  to  Sample  v.  Consolidated  Light  &  R.  Co.  57  L.  R.  A.  186, 
which  holds  admissible,  declaration  of  motorman  as  to  cause  of  accident  while 
car  still  on  body  of  injured  child. 

38  L.  R.  A.  638,.MADDEN  v.  PENN  ELECTRIC  LIGHT  CO.  181  Pa.  617,  37  Atl. 

817. 
Interference  -vrftlt  Internal  affair*  of  forelflrn  corporation. 

Followed  in  American  Grease  Co.  v.  Vogellus,  23  Pa.  Co.  Ct.  665,  9  Pa.  Dist.  R 
217,  denying  bill  in  equity  to  prevent  cancelation  of  certain  shares  of  stock  of  for- 
eign company. 

Cited  in  Madden  v.  Penn  Electric  Light  Co.  21  Pa.  Co.  Ct.  83,  7  Pa.  Dist.  R.  305, 
refusing  to  inquire  into  improvident  contract  made  by  foreign  corporation  oper- 
ating in  state  under  license;  Hartley  v.  Welsh,  8  Pa.  Dist.  R.  548,  16  Montg.  Co. 
L.  Rep.  16,  denying  court's  jurisdiction  over  election  affairs  of  foreign  corpora- 
tion; Healy  v.  Eastern  Bldg.  &  L.  Asso.  17  Pa.  Super.  Ct.  395,  refusing  to  construe 
contract  as  to  rights  of  withdrawing  member  of  loan  association  to  be  performed 
in  another  state;  Lewisohn  Bros.  v.  Anaconda  Copper  Min.  Co.  26  Misc.  622,  56 
N.  Y.  Supp.  807,  denying  injunction  to  minority  stockholders  to  restrain  proposed 
sale  by  foreign  corporation  of  mining  claims  outside  of  jurisdiction ;  Re  Rappleye. 
43  App.  Div.  87,  59  N.  Y.  Supp.  338,  denying  mandamus  to  compel  inspection  by 
stockholder  of  books  of  foreign  corporation;  Hallenborg  v.  Greene,  66  App.  Div. 
597,  73  N.  Y.  Supp.  403,  denying  injunction  to  resident  stockholder  to  prevent 
officers  of  foreign  corporation  from  transferring  property  to  rival  corporation 
without  consideration;  Condon  v.  Mutual  Reserve  Fund  Life  Asso.  89  Md.  120,  44 
L.  R.  A.  154,  73  Am.. St.  P^p.  169,  42  Atl.  944,  and  Taylor  v.  Mutual  Reserve  Fund 
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Life  Asso.  97  Va.  73,  45  L.  R.  A.  627,  33  S.  E.  375,  denying  injunction  to  prevent 
foreign  assessment  insurance  company  from  taking  steps  to  cancel  policy;  Clark 
V.  Mutual  Reserve  Fund  Life  Asso.  14  App.  D.  C.  181,  43  L.  R.  A.  398,  footnote  p. 
390y  denying  power  to  enjoin  illegal  assessment  on  resident  members  of  foreign  in- 
surance company;  Schmit  v.  Metallic  Condense  Co.  27  Pa.  Co.  Ct.  615,  sustaining 
poAver  of  state  court  to  appoint  receiver  to  preserve  assets  of  foreign  corporation 
where  all  stockholders,  officers,  and  promoters,  except  one  director,  are  citizens  of 
such  state. 

Trenj^aaa  for  detention  of  property-. 

Cited  in  Sellers  v.  Shue,  20  Lane.  L.  Rev.  104,  sustaining  right  to  maintain  ac- 
tion in  trespass  for  detention  of  personal  property. 

38  L.  R,  A.  640,  Ex  parte  LACEY,  108  Cal.  326,  49  Am.  St.  Rep.  93,  41  Pac.  411. 
Municipal  po-v^er  over  nnlsnnce*. 

Cited  in  California  Reduction  Co.  v.  Sanitary  Reduction  Works,  61  C.  C.  A.  98, 
126  Fed.  36,  Affirming  94  Fed.  699,  and  holding  ordinance  authorizing  contract 
for  removal  and  cremation  of  garbage,  within  municipal  power  to  abate  nuisances; 
Dobbins  v.  Los  Angeles,  139  Cal.  184,  96  Am.  St.  Rep.  95,  72  Pac.  970,  sustaining 
ordinance  prohibiting  ei:ection  of  gas  works  or  storage  of  gas  within  certain 
limits;  Odd  Fellows*  Cemetery  Asso.  v.  San  Francisco,  140  Cal.  231,  73  Pac.  987, 
holding  ordinance  prohibiting  burials  within  city  limits  within  municipal  power 
to  abate  nuisances. 

Cited  in  footnotes  to  Crowley  v.  West,  47  L.  R.  A.  652,  which  holds  void,  ordi- 
nance prohibiting  livery  stables  iii  business  part  of  city,  except  those  already  in 
operation ;  Hill  v.  McBumey  Oil  &  Fertilizer  Co.  52  L.  R.  A.  399,  which  authorizes 
injunction  against  blowing  of  factoiy  whistle  at  unreasonable  hours  in  populous 
>  community. 

Cited  in  notes  (36  L.  R.  A.  606)  on  power  of  municipal  corporation  to  define, 
prevent,  and  abate  nuisances;  (38  L.  R.  A.  161)  on  municipal  power  over  build- 
ings and  other  structures  as  nuisances;  (38  L.  R.  A.  305)  on  municipal  power 
over  nuisances  affecting  safety,  health,  and  personal  comfort;  (39  L.  R,  A.  520) 
on  municipal  power  as  to  nuisances  affecting  public  morals,  decency,  peace,  and 
good  order;  (39  L.  R.  A.  551)  on  municipal  control  over  smoke  as  public  nuisance; 
(39  L.  R.  A.  649)  on  municipal  power  over  nuisances  affecting  highways  and 
waters;  (41  L.  R.  A.  320)  on  injunction  by  municipalities  against  nuisance 
affecting  public  morals,  peace,  and  good  order,  and  health  and  safety. 

RlBlit   to  mnlntnln   nuisance. 

Cited  in  note  (53  L.  R.  A.  894)  on  prescriptive  right  to  maintain  public 
nuisances. 

38  L.  R.  A.  658,  SUPREME  LODGE,  K.  OF  P.  v.  IMPROVED  ORDER,  K.  OF  P. 

113  Micb.  133,  71  N.  W.  470. 
Use  of  •Imllnr  nnme. 

Cited  in  Lamb  Knit-Goods  Co.  v.  Lamb  Glove  &  Mitten  Co.  120  Mich.  164,  44 
L.  R.  A.  844,  78  N.  W.  1072,  holding  that  Lamb  Knit  Goods  Company  may 
enjoin  use  of  word  "Lamb"  in  connection  with  business  in  which  "Lamb  stitch" 
used. 

L.  R.  A.  Au.— Vol.  IV.— 40. 
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Cited  in  footnotes  to  Armington  v.  Palmer,  43  L.  R.  A.  05,  which  snstains 
private  auit  in  equity  to  prevent  wrongful  assumption  by  corporation  of  name 
belonging  to  plaintiff;  International  Committee,  Y.  W.  C.  A.  v.  Young  Women's 
Christian  Asso.  56  L.  R.  A.  868,  which  sustains  right  of  local  Y.  W.  C,  A.  to^ 
enjoin  deceptive  use  of  similar  name  by  organization  subsequently  incorporated; 
Peck  Bros,  k  Co.  v.  Peck  Bros.  Co.  62  L.  R.  A.  81,  which  sustains  injunction  in. 
favor  of  purchaser  of  name  and  good  will  of  corporation  against  use  of  similar 
name  by  persons  connected  with  branch  of  old  corporation. 

38  L.  R.  A.  663,  HOFFMAN  v.  CIRCUIT  CT.  JUDGE,  113  Mich.  109,  67  Am.  St. 

Rep.  468,  71  N.  W.  480. 
Privilege  from  arrest  or  aerrtce  of  proceiM. 

Cited  in  Monroe  v.  St.  Clair  Circuit  Judge,  125  Mich.  285,  52  L.  R.  A.  190, 
footnote  p.  189,  84  N.  W.  305,  denying  privilege  from  arrest  to  owner  of  libeled 
vessel  going  to  court  at  request  of  purchaser  under  contract  for  sale  free  from 
liens;  Greenleaf  v.  People's  Bank,  133  N.  C.  297,  63  L.  R.  A.  502,  footnote  p.  500. 
98  Am.  St.  Rep.  709,  45  S.  £.  638,  which  holds  nonresident  attorney  not  exempt 
from  service  of  process  when  coming  into  state  to  transact  business  before  courts- 
in  client's  interest. 

« 

38  L.  R.  A.  665,  KINNEY  v.  ONSTED,  113  Mich.  96,  67  Am.  St.  Rep.  455,  71 

N.  W.  482. 
Injury  to  licensee. 

Cited  in  Clark  v.  Michigan  C.  R.  Co.  113  Mich.  27,  67  Am.  St.  Rep.  442,  71 
N.  W.  327,  denying  company's  liability  to  licensee  for  injuries  resulting  from 
falling  over  semaphore  wire. 

Proof  of  contrlbntory  nesrliflrence. 

Cited  in  Pittsburgh  &  C.  Dock  Co.  v.  Detroit  Transp.  Co.  122  Mich.  449,  81 
N.  W.  269,  holding  displacement  of  timber  by  mooring  line  of  defendant's  boats, 
causing  machine  to  fall,  not  proof  of  machine  o^^nier's  contributory  negligence. 

38  L.  R.  A.  666,  RANDALL  v.  CHICAGO  &  G.  T.  R.  CO.  113  Mich.  115,  71  N.  W. 

450. 
Servnnt'a  Implied  po-wer  to  bind  muster. 

Followed  in  Hartigan  v.  Michigan  C.  R.  Co.  113  Mich.  123,  71  N.  W.  452, 
denying  carrier's  liability  to  trespasser  ejected  from  train  by  brakeman  with- 
out authority. 

Cited  in  Maxson  v.  Michigan  C.  R.  Co.  117  Mich.  224,  76  N.  W.  459,  denying 
implied  authority  of  division  superintendent  of  railroad  to  bind  company  by 
agreement  to  give  life  employment  to  servant  in  settlement  of  claim;  Chicago. 
R.  I.  &  P.  R.  Co.  V.  Brackman,  78  111.  App.  150,  denying  company's  liability  for 
act  of  brakeman  in  ejecting  boy  stealing  ride  in  freight  car. 

38  L.  R.  A.  669,  LANE  v.  EATON,  69  Minn.  141,  65  Am.  St.  Rep.  559,  71  N.  W. 

1031. 
UncertnlntT'  or  Inclc  of  Incorporation  aa  afleettns  artft. 

Cited  in  Kahle  v.  Evangelical  Lutheran  Joint  Synod,  81  Minn.  10,  83  N.  W. 
460,  sustaining  gift  contemplating  incorporation  of  voluntary  society,  and  direct- 
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ing  trustees  to  convey  when  incorporation  eflfected;  Haynes  v.  Carr,  70  N.  H.  482, 
49  Atl.  638,  sustaining  devise  to  trustees  to  expend  in  their  discretion  for  benefit 
of  poor  of  state;  Shanahan  v.  Kelly,  88  Minn.  209,  92  N.  W.  948,  holding  be- 
quest for  Masses,  void;  Owatonna  v.  Rosebrock,  88  Minn.  323,  02  N.  W.  1122, 
upholding  bequest  of  sum  to  certain  persons  to  use  income  in  aiding  and  main- 
taining Kindergarten  in  certain  city. 

Cited  in  footnote  to  Re  Winchester,  54  L.  R.  A.  281,  which  holds  valid  bequest 
possible  to  unincorporated  educational  society  with  existing  organization. 

38  L.  R.  A.  672,  STATE  v.  CHICAGO,  M.  &  ST.  P.  R.  CO.  68  Minn.  381,  64  Am. 

St.  Rep.  482,  71  N.  W.  400. 
Validity  of  stfitvite  reiiriilatliiv  bnstneiM  of  commission  mereliamts. 

Cited  in  State  ex  rei.  Seek  v.  Wagener,  77  Minn.  494,  46  L.  R,  A.  445,  77  Am. 
St.  Rep.  681,  80  N.  W.  633,  sustaining  statute  regulating  business  of  commission 
merchants  handling  agricultural  products. 

38  L.  R.  A.  675,  STATE  ew  rel,  MORIARITY  v.  McMAHOX,  69  Minn.  265,  72 

N.  W.  79. 
Habeas   corpus. 

Citea  in  State  ex  rel.  Zaske  v.  Matter,  78  Minn.  379,  81  N.  W.  9,  holding 
habeas  corpus  not  proper  remedy  to  obtain  discharge  of  one  committed  for  non- 
support. 

Statutes  reqairimv   licenses. 

Cited  in  footnotes  to  State  ex  rel.  Beek  T.  Wagener,  46  L.  R.  A.  422,  which 
sustains  statute  regelating  business  of  commission  merchants  handling  agricul- 
tural products;  State  v.  Zeno,  48  L.  R.  A.  88,  which  sustains  requirement  of 
license  for  barber. 

38  L.  R.  A.  677,  STATE  ex  rel.  LURIA  v.  WAGENER,  69  Minn.  206,  65  Am.  St 

Rep.  565,  72  N.  W.  67. 
Police  po-wer  over  business. 

Cited  in  Rosenbloom  v.  State,  64  Neb.  350,  57  L.  R,  A.  926,  footnote  p.  922, 
89  N.  W.  1053,  sustaining  license  tax  on  peddlers,  although  venders  of  own 
products  exempt. 

Cited  in  footnote  to  State  ex  rel.  Beek  v.  W^agener,  40  L.  R.  A.  442,  which 
sustains  statute  regulating  business  of  commission  merchants  handling  agricul- 
tural products. 

Distinguished  in  State  v.  Johnson,  86  Minn.  124,  90  N.  W.  1133,  sustaining 
statute  prohibiting  issue  of  liquor  license  after  vote  of  no  license. 

38  L.  R.  A.  679,  BIGLEY  v.  WATSON,  98  Tenn.  353,  39  S.  W.  625. 
Decree  limited  to  matters  presented  in  pleadlnsa* 

Cited  in  Griffith  v.  Security  Home  Bldg.  &  L,  Asso.  100  Tenn.  411,  45  S.  W. 
070,  holding  .decree  of  sale  unauthorized  under  mortgagor's  bill  seeking  ascertain- 
ment of  balance  due. 

Validity  of  consent  decree. 

Cited  in  Wilson  v.  Schaefer,  107  Tenn.  334,  64  S.  W.  208,  holding  that  consent 
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decree  for  exchange  of  lands  binds  infant,  when  made  by  compromise  with  next 
friend  under  approval  of  court;  Johnston  v.  Osment,  108  Tenn.  36,  65  S.  W.  23, 
sustaining  consent  decree  between  owner  of  life  estate  and  remainderman  when 
court  has  jurisdiction  of  all  parties,  although  beyond  scope  of  pleadings. 

Interest    by    curtesy    In    life    estate. 

Cited  in  Waller  v.  Martin,  106  Tenn.  343,  82  Am.  St.  Rep.  882,  61  S.  W.  73, 
holding  that  surviving  husband  has  no  interest  by  curtesy  in  life  estate  of  wife. 

Rlgrltts  of  contingent  remainderman. 

Cited  in  Ryan  v.  Monaghan,  99  Tenn.  341,  42  S.  W.  144,  holding  that  devise 
to  wife  for  life,  then  to  heirs  of  son,  and  in  default  of  heirs  to  testator's 
brothers*,  gives  latter  no  interest  till  death  of  son  without  issue;  Forrest  v. 
Porch,  100  Tenn.  393,  45  S.  W.  676,  holding  that  devise  to  widow  for  life,  then 
to  testator's  heirs  at  law,  creates  contingent  remainder;  Herrick  v.  Fowler,  lOS 
Tenn.  418,  67  S.  W.  861,  holding  that  devise  to  husband  with  power  to  dispone 
of  property  between  children,  as  he  thinks  best,  gives  children  no  beneficial  inter- 
ests until  husband's  death;  Harrison  v.  Weatherby,  180  111.  446,  54  X.  E.  237, 
holding  that  devise  to  daughter  and  remainder  to  unborn  children  vests  fee  in 
testator's  heirs,  subject  to  birth  of  remaindermen. 

38  L.  R.  A.  684,  McCORNICK  v.  WESTERN  U.  TELEG.  CO.  25  C.  C.  A.  35,  40 

U.  S.  App.  116,  79  Fed.  449. 
Transfer  of  cases   from   territorial  to  state  courts. 

Cited  in  Hecht  v.  Metzler,  82  Fed.  342,  holding  that  Utah  enabling  act  author- 
ized constitutional  convention  to  provide  for  transfer  of  pending  cases  to  state 
and  Federal  courts.  • 

State  and  Federal  o-wnerslilp  of  craters. 

Cited  in  Farm  Invest.  Co.  v.  Carpenter,  9  Wyo.  136,  50  L.  R.  A.  766,  87  Am. 
St.  Rep.  918,  161  Pac.  258,  sustaining  declaration  of  state  Constitution,  ratified  by 
Congress,  that  waters  of  natural  streams  are  property  of  state. 

Telegrraph  company's  liability  for  fraudulent  teleflrram. 

Cited  in  Western  U.  Teleg.  Co.  v.  Schriver,  129  Fed.  345,.  holding  telegraph 
company  not  liable  for  fraudulent  telegram  sent  to  plaintiff's  bank,  stating 
that  defendant's  check  would  be  honored. 

38  L.  R.  A.  687,  FIRST  PRESBY.  CHURCH  v.  MYERS,  5  Okla.  809,  50  Pac  70. 
Liability   for   pastor's   salary. 

Cited  in  footnote  to  Baxter  v.  McDonnell,  40  L,  R.  A.  670,  which  denies  obliga- 
tion of  Roman  Catholic  bishop  to  pay  salary  of  priest  assigned  by  himself  or 
his  predecessor. 

38  L.  R.  A.  694,  WILLIMISON  v.  JONES,  43  W.  Va.  562,  64  Am.  St.  Rep.  891. 

27  S.  E.  410. 
Nature    of    property    la    minerals. 

Cited  in  Wagner  v.  Mallory,  41  App.  Div.  129,  58  N.  Y.  Supp.  526,  holding  oil 
in  ground  is  component  part  of  real  estate. 

Cited  in  footnotes  to  Kelley  v.  Ohio  Oil  Co.  39  L.  R.  A.  765,  which  sustains 
right  to  drill  oil  well  on  own  land  near  line  of  other  person  whose  oil  drawn 
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out;  Carter  v.  County  Court,  43  L.  R.  A.  725,  which  denies  right  to  tax,  as 
personalty,  lessee's  interest  in  oil  wells  while  oil  remains  in  place  of  earth; 
:Murray  v.  Allard,  39  L.  R.  A.  249,  which  holds  oil  and  natural  gas  minerals 
within  reservation  in  deed;  Wilson  v.  Hughes,  39  L.  R.  A.  292,  which  holds  oil 
lease  of  infant's  land,  a  sale;  Manufacturer's  Gas  &  Oil  Co.  v.  Indiana  Natural 
Oas  k  Oil  Co.  50  L.  R.  A.  768,  which  holds  unlawful,  pumping  of  natural  gas 
to  injury  of  other  persons  having  wells  supplied  from  same  reservoir. 

— ^  Intereat    of    !««•««,    tenimt,    or    remalndennfin. 

Cited  in  Steelsmith  v.  Gartlan,  45  W.  Va.  36,  44  L.  R.  A.  113,  29  S.  E.  978, 
holding  that  completion  of  unproductive  oil  or  gas  well  vests  no  title  in  lessee 
under  lease  to  operate  wells  for  prospective  rentals;  Hall  v.  Vernon,  47  W.  Va. 
301,  49  L.  R.  A.  467,  81  Am.  St.  Rep.  791,  34  S.  E.  764,  holding  that  partition 
of  oil  and  gas  owned  by  co-owners  separate  from  surface  cannot  be  decreed; 
Cecil  V.  Clark,  49  W.  Va.  470,  39  S.  E.  202;  Cecil  v.  Clark,  47  W.  Va.  407,  81 
Am.  St.  Rep.  802,  35  S.  E.  11;  Stewart  v.  Tennant,  52  W.  Va.  574,  44  S.  E.  223,— 
holding  unauthorized  extraction  of  coal  by  tenant  in  common  is  waste;  Bond  v. 
Godsey,  99  Va.  566,  39  S.  E.  216,  holding  that  tenant  by  curtesy  has  no  right  to 
work  unopened  mines;  Barnsdall  v.  Boley,  119  Fed.  196,  holding  void,  oil  lease 
executed  by  tenant  by  curtesy;  Eakin  v.  Hawkins,  52  W.  Va.  128,  43  S.  E.  211, 
holding  that  interest  on  fund  during  natural  life  is  interest  of  life  tenant  in 
proceeds  of  royalty  for  oil;  Haskell  v.  Sutton,  53  \V.  Va.  214,  44  S.  E.  533,  holding 
that  lease  of  land  for  oil  and  gas  purposes  is  grant  of  part  of  corpus  of  land. 

Cited  in  footnotes  to  St.  Paul  v.  Cragnas,  47  L.  R.  A.  540,  which  sustains 
right  of  lessee  of  undivided  interest  in  mine  to  recover  from  other  owners  for 
exclusion  from  mine;  Gannon  v.  Peterson,  55  L.  R.  A.  701,  which  denies  right 
of  owners  of  expectancy  to  injunction  against  owner  of  determinable  fee  mining 
coal. 

Estoppel. 

Cited  in  Ralston  v.  Weston,  46  W.  Va.  555,  76  Am.  St.  Rep.  834,  33  S.  E.  326, 
holding  that  lot  owner  cannot  destroy  public's  easement  in  street  by  setting  up 
equitable  estoppel;  Smith  v.  Gott,  51  W.  Va.  146,  41  S.  E.  175,  holding  wife 
having  equitable  title  to  property  to  which  husband  has  legal  title,  not  estopped 
from  setting  up  her  title  against  husband's  creditors;  Hunt  v.  Reilly,  24  R.  I. 
71,  59  L.  R.  A.  208,  footnote  p.  206,  96  Am.  St.  Rep.  707,  52  Atl.  681,  holding 
wife's  failure  to  notify  purchaser  of  rights  after  learning  of  forgery  of  her  name 
to  husband's  deed  does  not  estop  her  to  claim  dower;  McNeeley  v.  South  Penn 
Oil  Co.  52  W.  Va.  644,  62  L.  R.  A.  577,  44  S.  E.  508,  holding  that  married 
woman  will  not,  by  estoppel,  lose  her  right  to  land  owned  jointly  by  herself  and 
husband,  simply  by  knowledge  that  he  has  exchanpjed  it  in  own  name ;  Pocohontas 
Light  &  Water  Co.  v.  Browning,  53  W.-  Va.  439,  44  S.  E.  267,  holding  that 
owner's  neglect  to  cause  removal  of  water-pipe  line  placed  by  mistake  partly  on 
such  owner's  land  will  not  operate  as  estoppel;  Hunt  v.  Reilly,  23  R.  I.  474, 
50  Atl.  833,  holding  married  woman  not  estopped  by  laches  to  claim  her  dower 
in  land  which  husband  had  conveyed,  and  in  deed  of  which  she  did  not  join. 

Infant's   ItfilillltT   for   torts. 

Cited  in  note  (57  L.  R.  A.  686)  on  liability  of  infant  for  torts. 

Conatrnctlve  notice  of  lien  or  defect  In  title. 

Cited  in  Hoback  v.  Miller,  44  W.  Va.  640,  29  S.  E.  1014,  holding  grantee  of 
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purchaser  under  decree  void  for  want  of  jurisdiction,  bound  to  know  defect; 
First  Nat.  Bank  v.  Hyer,  46  W.  Va.  17,  32  S.  E.  1000,  holding  purchaser  at 
judicial  sale  bound  to  know  what  property  will  be  acquired;  Southern  Bldg.  & 
L.  Asso.  V.  Page,  46  W.  Va.  305,  33  S.  E.  336,  holding  record  of  title  bond 
sufficient  notice  of  lien;  Calvert  v.  Ash,  47  W.  Va.  486,  35  S.  E.  887,  holding 
that  caveat  emptor  applies  to  purchase  at  judicial  sale;  Lindt  v.  Uihlein,  116 
Iowa,  54,  89  N.  W.  214,  holding  grantee  presumed  to  have  constructive  notice 
of  defect  in  title  so  as  to  bar  his  recovery  for  improvements  and  payment  of 
taxes;  Johnson  v.  Mutual  L.  Ins.  Co.  113  Ky.  887,  69  S.  W.  751,  holding  bona 
6de  purchaser  from  husband  not  chargeable  with  notice  of  defect  in  deed  to  him 
of  wife's  separate  estate,  which  had  previously  been  conveyed  by  husband  and 
wife  to  third  party  without  consideration,  who  at  once  reoonveyed  to  husband. 

Cited  in  footnote  to  Johnson  v.  Equitable  Securities  Co.  56  L.  R,  A.  933, 
which  holds  bona  fide  purchaser  paying  purchase  money  protected  from  unknown 
equities. 

Allo^ranee  for  pennfinent  Improvements. 

Cited  in  Haymond  v.  Camden,  48  W.  Va.  467,  37  S.  E.  642,  denying  allowance 
for  permanent  improvements  when  claimant  has  notice  of  defective  title. 

Mensiire  of  damage*  for  mesne  profits. 

Cited  in  Bodkin  v.  Arnold,  48  W.  Va.  100,  35  S.  E.  980,  holding  rental  value 
and  damages  for  waste,  measure  of  damages  in  action  for  mesne  profits. 

38  L.  R.  A.  708,  HOELZEL  v.  CRESCENT  CITY  R.  CO.  49  La.  Ann.  1302,  22  So. 

330. 
Xeffllflrence  in  crossing  street  ear  tracks. 

Cited  in  Knoker  v.  Canal  &  C.  R.  Co.  52  La.  Ann.  813,  27  So.  279,  denying 
recovery  for  death  of  one  killed  while  attempting  to  cross  street  car  tracks  at 
night  in  front  of  rapidly  moving  car;  Cowden  v.  Shreveport  Belt  R.  Co.  106  La. 
237,  30  So.  747,  holding  that  failure  to  stop,  look,  and  listen  before  attempting 
to  cross  electric  car  line  bars  recovery. 

Cited  in  footnotes  to  Atlantic  City  R.  Co.  v.  Goodin,  45  L.  R.  A.  671,  which 
holds  passenger  starting  to  cross  intervening  tracks  after  alighting  not  re- 
quired to  look  and  listen  for  trains;  Tesch  v.  Milwaukee  Electric  R.  &  Light  Co. 
53  L.  R.  A.  618,  which  requires  traveler  to  look  and  listen  before  crossing 
street  car  track  at  place  reasonably  certain  to  effect  purpose;  Kansas  City- 
Leavenworth  R.  Co.  v.  Gallagher,  64  L.  R.  A.  344,  which  sustains  right  of  one 
about  to  cross  street  car  tracks  to  believe  that  car  is  running  at  lawful  speed 
and  is  under  control. 

38  L.  R.  A.  716,  HENSON  v.  BECK  WITH,  20  R.  L  165,  78  Am.  St.  Rep.  847, 

37  Atl.  702. 
Landlord's  liability  for  defects. 

Cited  in  Railton  v.  Taylor,  20  R.  I.  284,  39  L.  R.  A.  248,  38  Atl.  980,  holding 
landlord  not  exempt  from  liability  for  damage  resulting  from  negligence  in  use 
of  heating  apparatus  under  his  control;  McKee  v.  McCardell,  21  R.  I.  364, 
43  Atl.  847,  holding  declaration,  in  action  against  landlord  for  injuries  re- 
ceived by  falling  into  unguarded  elevator  well,  alleging  invitation,  sufficient; 
McK^e  V.  McCardell,  22  R.  I.  73,  46  Atl.  181,  holding  landlord  may  show  an- 
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other's   ownership  in  action  for  injuries  sustained  by  falling  into   unguarded 
elevator  well. 

Cited  in  footnotes  to  Gardner  v.  Rhodes,  57  L.  R.  A.  740,  which  denies  land- 
lord's liability  for  injury  from  fall  on  ice  permitted  by  tenant  to  accumulate 
on  sidewalk;  Barrett  v.  Lake  Ontario  Beach  Improv.  Co.  61  L.  R.  A.  829,  which 
sustains  owner's  liability  for  insufficiency  of  railing  of  leased  toboggan  slide; 
Langenbaugh  v.  Anderson,  62  K  R.  A.  048,  which  denies  liability  of  lessor  of 
lot  for  production  of  oil  or  gas  therefrom,  for  injury  to  adjoining  owner's  prop- 
erty  through  escape  of  oil  by  lessee's  negligence. 

38  L.  R.  A.  710,  RICH  v.  STATE,  38  Tex.  Crim.  Rep.  199,  42  S.  W.  291. 

38  L.  K.  A.  721,  RYDER  v.  STATE,  100  Ga.  528,  62  Am.  St.  Rep.  334,  28  S.  E.  246. 
Proof  mm  to  sanity. 

Cited  in  footnote  to  Maas  v.  Oklahoma,  53  L.  R.  A.  814,  which  requires  proof 
of  accused's  sanity  beyond  reasonable  doubt,  after  evidence  by  him  raising  rea- 
sonable doubt  as  to  sanity. 

Cited  in  notes  (39  L.  R  A.  333)  on  expert  opinions  as  to  sanity  or  insanity; 
(39  L.  R.  A.  717)  on  opinions  of  subscribing  witnesses  as  to  sanity  or  insanity; 
(42  L.  R  A.  766)  on  conclusiveness  of  testimony  of  experts. 

Annotation  in  38  L.  R.  A.  721,  referred  to  particularly  in  Re  Welch,  108  Wis. 
394,  84  N.  W.  550,  holding  admissibility  of  impressions  of  nonexpert  witness 
as  to  mental  competency  within  discretion  of  trial  court. 

Inatractton   as   to   'weight   of   testimony. 

Cited  in  Merritt  v.  State,  107  Ga.  681,  34  S.  E.  361,  holding  it  error  to 
instruct  jury  as  to  expert  testimony  "that  where  elements  are  undoubted,  their 
testimony  is  entitled  to  great  weight;"  Bourquin  v.  Bourquin,  110  Ga.  444.  35 
S.  E.  710,  holding  charge  that  certain  evidence  is  entitled  to  great  consideration, 
error;  Re  Blake,  136  Cal.  311,  89  Am.  St.  Rep.  135,  68  Pac.  827,  holding  charge 
discrediting  testimony  of  medical  experts  as  to  testator's  sanity,  error. 

Estoppel  to  complain  of  erroneous  Instruction. 

Cited  in  Howard  v.  State,  115  Ga.  253,  41  S.  E.  654.  denying  right  of  accused 
'subsequently  to  complain  of  erroneous  instruction  which  he  has  requested  court 
to  give,  relating  to  circumstances  under  which  one  may  kill  another. 

Q,nnlfllcatlon    of   Jnrors. 

Cited  in  Jackson  v.  State,  103  Ga.  420,  30  So.  251,  holding  right  to  object  to 
juror  for  cause  not  waived  by  consenting  that  voir  dire  be  propounded  to  panel. 

38  L.  R.  A.  749,  MERRITT  v.  GATE  CITY  NAT.  BANK,  100  Ga.  147,  27  S.  E.  979. 
Compntntlon  of  time. 

Cited  in  Heard  v.  Phillips,  101  Ga.  692,  44  L.  R.  A.  370,  31  S.  E.  216,  holding 
Sundays  included  in  computing  time  preceding  term  of  court  in  which  petitions 
must  be  filed  to  be  returnable  to  that  term. 

'Ciced  in  note  (49  L.  R  A.  204,  230)  on  rule  as  to  first  and  last  days  in  com- 
putation of  time. 

Delay  in  protesting  note  or  presenting  clieck. 

Cited  in  footnote  to  Morris  v.  Union  Nat.  Bank,  50  L.  R.  A.  182,  which  denies 
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baDk's  liability  for  failure  to  protest  in  due  season,  note  falling  due  on  holiday 
under  honest  mistake  as  to  proper  time. 

Cited  in  note  (53  L.  R.  A.  432)  on  effect  on  drawer's  liability,  of  delay  in 
presenting  check  where  drawee  remains  solvent. 

38  L.  R.  A.  750,  EGKMAN  v.  CHICAGO,  B.  &  Q.  R.  CO.  169  111.  312,  48  N.  E.  496. 
Valldlt?^  of  railroad  relief  association  contracts. 

Cited  in  Beck  v.  Pennsylvania  R.  Co.  63  N.  J.  L.  240,  76  Am.  St.  Rep.  211,  43 
Atl.  908 ;  Petty  v.  Brunswick  &  W.  R.  Co.  109  Ga.  672,  35  S.  E.  82 ;  Johnson  v. 
Charleston  &  S.  R.  Co.  55  S.  C.  160,  44  L.  R.  A.  649,  32  S.  E.  2,— sustaining  con- 
tract by  which  acceptance  of  benefits  from  relief  organization  by  injured  employee 
releases  company  from  liability. 

Cited  in  footnote  to  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Moore,  44  L.  R.  A.  633, 
which  sustains  contract  allowing  railroad  employee  option  between  action  for 
damages  or  claim  on  relief  fund. 

Recovery    on    railroad    benefit    certificate. 

Cited  in  footnote  to  Oyster  v.  Burlington  Relief  Department,  59  L.  R.  A.  292, 
which  denies  right  to  recover  on  certificate  of  railroad  relief  department,  after 
recovering  full  statutory  penalty  for  employee's  death. 

Ultra  vires  as  defense  or  as  affectlngr  deed. 

Cited  in  Hartford  Deposit  Co.  v.  Rector,  92  111.  App.  180,  holding  ultra  rires 
in  execution  of  lease  no  defense  to  action  for  rent;  Juergens  v.  Cobe,  99  111.  App. 
160,  holding  trust  deed  taken  by  loan  association  on  encumbered  property  not 
void  because  association  unauthorized  to  loan  money  upon  encumbered  property; 
National  Home  Bldg.  &  L.  Asso.  v.  Home  Sav.  Bank,  181  111.  49,  64  L.  R.  A.  405, 
72  Am.  St.  Rep.  245,  54  N.  E.  619  (dissenting  opinion),  majority  holding  cor- 
poration not  estopped  to  raise  defense  of  ultra  vires  to  enforcement  of  contract 
against  public  policy. 

Estoppel  "toy  acceptance  of  benefits. 

Cited  in  People  ex  rel.  Jackson  v.  Suburban  R.  Co.  178  111.  608,  49  L.  R.  A. 
656,  53  N.  E.  349,  holding  street  railway  company  accepting  benefits  of  ordi- 
nance permitting  it  to  use  streets  estopped  from  action  to  prevent  unjust  dis- 
crimination in  fares  in  violation  of  obligations  under  ordinance. 

38  L.  R.  A.  756,  STATE  v.  McNASPY,  58  Kan.  691,  50  Pac.  895. 
Surrender  of  prisoner  bronarbt  from  another  state. 

Cited  in  footnote  to  Re  Little,  57  L.  R.  A.  295,  which  holds  that  prisoner 
transferred  to  other  state  for  trial  in  Federal  court  may  be  turned  over  to  state 
autliorities. 

38  L.  R.  A.  758,  CLEVELAND  NAT.  BANK  v.  MORROW,  99  Tenn.  627,  63  Am. 
St.  Rep.  853,  42  S.  W.  200. 

38  L.  R.  A.  760,  STANFORD  v.  MAGILL,  6  N.  D.  536,  72  N.  W.  938. 
Continuance   of   contractual    relations. 

Cited  in  Roehm  v.  Horst,  178  U.  S.  17,  44  L.  ed.  960,  20  Sup.  Ct.  Rep.  780, 
holding  that  parties  to  executory  contract  have  right  to  maintain  contractual 
relations  till  time  of  performance. 
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Measure  of   damaarea   for  breach    of   contract. 

Cited  in  Minneapolis  Threshing  Mach.  Co.  v.  McDonald,  10  N.  D.  413,  87  N.  W. 
993,  holding  difference  between  contract  price  and  market  value  is  measure  of 
damages  for  refusal  to  accept. 

Cited  in  note  (52  L.  R.  A.  248,  251)  on  loss  of  profits  of  sale  or  purchase  as 
damages. 

Motion   for   direction   of   verdict. 

Cited  in  First  M.  E.  Church  v.  Fadden,  8  N.  D.  166,  77  N.  W.  615,  and 
United  States  v.  Bishop,  60  C.  C.  A.  125,  125  Fed.  183,  holding  failure  of  party 
moving  for  direction  of  verdict  to  ask  that  questions  of  fact  be  submitted  to 
jury  when  motion  overruled,  regarded  as  submitting  disputed  question  to  court. 

38  L.  R.  A.  773,  RASMUSSEN  v.  BAKER,  7  Wyo.  117,  60  Pac.  819. 

Followed  without  discussion  in  Irons  v.  Clark,  7  Wyo.  161,  50  Pac.  1103. 
Lanaraave  of  official  pnbllcatlona. 

Cited  in  footnote  to  State  ex  rel.  Goebel  v.  Chamberlain,  40  L.  R.  A.  843, 
which  denies  validity  of  publication  of  delinquent  tax  list  in  English  in  news- 
paper otherwise  printed  in  German. 

Reaerired  qnentlona  of  la^ir. 

Cited  in  Foote  v.  Smith,  8  Wyo.  512,  68  Pac.  898,  holding  that  lawful  dismissal 
of  action  by  plaintiff  in  lower  court  prevents  consideration  on  appeal  of  questions 
reserved  for  decision  of  supreme  court;  State  ex  rel.  Perkins  v.  Sheridan  County, 
7  Wyo.  164,  51  Pac.  204,  holding  it  not  duty  of  court  to  determine  cause  upon 
reserved  questions  of  law. 

Rlerlkt  of  de  Jnre  officer  to  flalary  paid  de  facto  officer. 

Cited  in  Rasmussen  v.  Carbon  County,  8  Wyo.  283,  45  L.  R.  A.  296,  66  Pac 
1098,  holding  de  jure  officer  not  entitled  to  salary  paid  to  de  facto  officer  be- 
cause of  former's  failure  to  qualify. 

38  L.  R.  A.  786,  JAGGER  v.  PEOPLE'S  STREET  R.  CO.  180  Pa.  436,  36  Atl.  867. 
Neflrllarence   In    ffettlnfc   off   or   on    movlngr   car. 

Cited  in  Shade  v.  Union  Traction  Co.  20  Pa.  Co.  Ct.  294,  7  Pa.  Dist.  R.  36, 
denying  liability  to  passenger  injured  by  falling  from  lower  step  of  platform 
while  waiting  for  street  car  to  stop;  Hunterson  v.  Union  Traction  Co.  205  Pa. 
571,  55  Atl.  543,  holding  it  negligence  per  se  to  step  off  or  on  moving  car;  Jones 
V.  Canal  &  C.  R.  Co.  109  La.  215,  33  So.  200,  holding  it  not  negligence,  as  matter 
of  law,  to  alight  from  slowly  moving  street  car,  and  referring  particularly  to 
annotation  in  38  L.  R.  A.  786. 

— >  In    ridlnff    on    mnnlnff    board. 

Cited  in  footnote  to  Third  Ave.  R.  Co.  v.  Barton,  52  L.  R.  A.  471,  which 
denies  right  of  passenger  on  running  board  of  street  car  to  recover  for  injuries 
by  contact  with  pillar  near  track,  while  passing  around  conductor,  also  on 
running  board. 

'^  In  croaalns  car  tracks. 

Cited  in  footnote  to  Walker  v.  St.  Paul  City  R.  Co.  51  L.  R.  A.  632,  which 
holds  person  attempting  to  cross  street  car  track  in  dark,  after  signals  for 
stopping  car  given,  not  negligence  per  se. 
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New^aboy   aa   paaaen^er. 

Cited  in  footnote  to  Padgitt  v.  Moll,  52  L.  R.  A.  854,  which  holds  newsboy 
jumping  on  and  off  moving  car  to  sell  papers,  not  a  passenger. 

Bvldence   a«   to   cnatom. 

Cited  in  Anderson  v.  Union  Traction  Co.  4  Lack.  Legal  News,  16,  7  Pa.  JMst. 
R.  47,  holding  evidence  that  other  conductors  accepted  similar  tickets,  inadmissible 
in  action  for  damages  for  ejection  of  passenger. 

38  L.  R.  A.  791,  EDWARDS  v.  WARREN  LINOLINE  &  GASOLINE  WORKS, 

168  Mass.  564,  47  N.  E.  502. 
Nature  of  limited  partnerahlpa. 

Cited  in  Andrews  Bros.  Co.  v.  Youngstown  Coke  Co.  30  C.  C.  A.  303,  58  U.  S. 
App.  444,  86  Fed,  595,  holding  "partnership  association,  limited,"  a  corporation. 

—  Payment  of  anbacrlptlona  to. 

Cited  in  footnote  to  Rouse,  H.  &  Co.  v.  Detroit  Cycle  Co.  38  L.  R.  A.  794, 
which  sustains  right  to  pay  subscriptions  to  capital  stock  of  partnership  asso- 
ciation by  giving  note  which  is  immediately  converted  into  money. 

—  Iilablllty  of  membera. 

Cited  in  footnote  to  Staver  &  A.  Mfg.  Co.  v.  Blake,  38  L.  R.  A.  798,  which  holds 
members  of  limited  partnership  not  liable  as  general  partners  for  teclmical  ir- 
regularities in  formation. 

38  L.  R.  A.  794,  ROUSE,  H.  &  CO.  v.  DETROIT  CYCLE  CO.  Ill  Mich.  251,  69 

N.  W.  511. 
lilablllty  of  membera  of  limited  partnerahlp. 

Cited  in  Hogan  v.  Hadzsits,  113  Mich.  574,  71  N.  W.  1092,  holding  that 
statement  in  renewal  articles  of  partnership  that  special  partner  contributed 
certain  sum,  consisting  of  interest  in  old  firm,  does  not  render  him  liable 
generally. 

Cited  in  footnote  to  Staver  &  A.  Mfg.  Co.  v.  Blake,  38  L.  R.  A.  798,  which 
holds  members  of  limited  partnership  not  liable  as  general  partners  for  technical 
irregularities  in  formation. 

Rlffbta  and  aatiire  of  partnerahlp  aaaoclatlon. 

Cited  in  Sanitas  Nut  Food  Co.  v.  Force  Food  Co.  124  Fed.  302,  sustaining 
right  of  limited  partnership  association  to  sue  in  Federal  court  for  infringement 
of  patent. 

Cited  in  footnote  to  Edwards  v.  Warren  Linoline  &  Qasoline  Works,  38  L 
R.  A.  791,  which  holds  partnership  association  organized  under  laws  of  Pennsyl- 
vania regarded  in  Massachusetts  as  partnership,  instead  of  corporation. 

38  L.  R.  A.  798,  STAVER  &  A.  MFG.  CO.  v.  BLAKE,  1 1 1  Mich.  282,  69  N.  W.  508. 
Liability  of  membera  of  limited  partnerahlp. 

Cited  in  Rouse,  H.  &  Co.  v.  Detroit  Cycle  Co.  Ill  Mich.  257,  38  L.  R.  A  797, 
69  N.  W.  511,  holding  that  payment  by  notes  renders  subscribers'  stock  in 
limited  partnership  association  paid  up  as  against  creditors,  when  notes  con- 
verted into  money;  Hogan  v.  Hadzsits,  113  Mich.  574,  71  N.  W.  1092,  holding 
that  statement  in  renewal  articles  of  limited  partnership  that  special  partner 
contributed  certain  sum,  consisting  of  interest  in  old  partnership,  does  not  render 
him  liable  generally. 
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Rlgrbta  and  nature  of  partnership  aiisociation. 

Cited  in  Sanitas  Nut  Food  Co.  v.  Force  Food  Co.  124  Fed,  302,  sustaining 
right  of  limited  partnership  association  to  sue  in  Federal  court  for  infringement 
of  patent. 

Cited  in  footnote  to  Edwards  v.  Warren  Linoline  &,  Gasoline  Works,  38  L. 
R.  A.  791,  which  holds  partnership  association  organized  under  laws  of  Pennsyl- 
vania r^arded  in  Massachusetts  as  partnership,  instead  of  corporation. 

• 

38  L.  R.  A.  804,  GUARANTEE  *TRUST  &  S.  D.  CO.-  v.  PHILADELPHIA,  R.  k 
N.  E.  R  CO.  69  Conn.  709,  38  Atl.  792. 

Appeal  from  flnal  fndvntent. 

Cited  in  Standley  v.  Hendrie  k  B.  Mfg.  Co.  25  Colo.  380,  56  Pac  723,  holding 
that  appeal  lies  from  judgment  authorizing  receiver  to  issue  certificate  as 
prior  liens. 

38  L.  R  A.  808,  DALE  v.  COM.  101  Ky.  612,  42  S.  W.  93. 

38  L.  R.  A.  809,  SCHMIDT  v.  LOUISVILLE  &  N.  R  CO.  101  Ky.  441,  41  S.  W. 

1015. 
CoBoipellinff  operation  of  railroad. 

Cited  in  Southern  R  Co.  v.  Franklin  k  P.  R.  Co.  96  Va.  707,  44  L.  R  A. 
303,  footnote  p.  297,  32  S.  E.  485,  authorizing  mandatory  injunction  to  compel 
continued  operation  of  leased  railroad. 

Conatrnlnv    Inatmmenta   toffether. 

Cited  in  Phillips  v.  Southern  Division  C.  &  O.  R  Co.  110  Ky.  45,  60  S.  W. 
941,  construing  as  one  instrument,  lease  of  unfinished  railroad  and  mortgage 'on 
road  to  lessee  to  secure  payment  of  bonds  issued  to  lessee;  Louisville  k  N.  R. 
Co.  V.  Schmidt,  112  Ky.  721,  66  S.  W.  629,  construing  as  one  instrument,  lease 
of  unfinished  railroad,  mortgage  to  lessee  to  secure  payment  of  bonds,  and  mort- 
gage by  lessee  on  earnings  to  trustee  for  bondholders. 

Third    person's   rlvkt'of   action   on   contract. 

Cited  in  footnotes  to  Ferris  v.  American  Brewing  Co.  52  L.  R  A.  305,  which 
sustains  right  of  action  of  one  for  whose  benefit  stipulation  in  lease  against  sale 
on  premises  of  other  person's  beer  was  made;  Electric  Appliance  Co.  v.  United 
States  Fidelity  k  G.  Co.  53  L.  R.  A.  609,  which  denies  right  of  one  furnishing 
materials  to  contractor,  to  sue  on  bond  by  latter  to  city,  conditioned  on  turning 
over  building  free  of  claims  for  materials;  Boston  Ins.  Co.  v.  Chicago,  R.  I.  & 
P.  R.  Co.  59  L.  R  A.  796,  which  denies  right  of  action  against  railroad  company 
carrying  mail  under  contract  with  government,  by  sender  of  registered  mail 
destroyed  through  negligence  of  its  employees;  Tweeddale  v.  Tweeddale,  61  L.  R. 
A.  509,  which  sustains  right  of  third  person  to  enforce  contract  made  for  his 
benefit. 

38  L.  R.  A.  823,  FARMERS'  BANK  v.  SHIPPEY,  182  Pa.  24,  37  Atl.  844. 

Hevotlabllltr  of  note. 

Cited  in  footnote  to  Commercial  Bank  v.  Cheshire  Provident  Inst.  41  L.  R.  A. 
175,  which  holds  negotiable,  unrestricted  guaranty  of  payment  indorsed  on  note. 
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38  L.  R.  A.  826,  DELAWARE  &  H.  CANAL  CO.  v.  HUGHES,  183  Pa.  66,  63  Am. 
St  Rep.  743,  38  Atl.  568. 

Conversance  or   partition   of  surface   or  coal   beneath* 

Cited  in  Hosack  v.  Crill,  18  Pa.  Super.  Ct.  98,  holding  that  conveyance  of 
underlying  coal,  grantor  retaining  surface,  works  severance  of  title;  Byers  v. 
Byers,  183  Pa.  517,  39  L.  R.  A.  638,  footnote  p.  537,  41  N.  W.  361,  63  Am.  St. 
Rep.  765,  38  Atl.  1027,  holding  that  parol  partition  of  surface  does  not  extend 
per  86  to  coal  beneath ;  Robbins  v.  Penn  Gas  Coal  Co.  28  Pa.  Co.  Ct.  59,  holding 
conveyance  of  land,  except  stratum  of  coal,  no  bar  to  subsequent  partition  of 
stratum. 

38  L.  R.  A.  829,  WAMPLER  v.  STATE,  148  Ind.  557,  47  N.  E.  1068. 

Mandamna  to  enforce  public  dnty. 

Cited  in  Manor  v.. State,  149  Ind.  313,  49  N.  E.  160,  holding  that  town  trustee 
may  compel  auditor  to  issue  warrant  for  town  funds;  "State  ex  rel.  Cutter  ▼. 
Kamman,  151  Ind.  410,  51  N.  E.  483,  holding  that  any  person  interested  may 
maintain  action  in  mandamus  to  compel  road  supervisor  to  repair  highway ;  State 
ex  rel,  Morgan  v.  Real  Estate  Bldg.  &  L.  Asso.  151  Ind.  505,  51  N.  E.  1061, 
holding  mandamus  proper  remedy  to  compel  loan  association  to  exhibit  books  to 
assessors;  State  ex  rel.  Colscott  v.  King,  154  Ind.  629,  57  K.  E.  535,  holding 
that  mandamus  will  lie  to  enforce  taxpayer's  right  to  examine  records  of 
county  auditor;  State  ex  rel.  Home  v.  Beil,  157  Ind.  27,  60  N.  E.  672,  holding 
that  mandamus  will  lie  to  compel  school  trustees  to  enforce  order  requiring 
vaccination  of  school  children. 

—  Sufficiency   of  petition   and   ^irrit. 

Cited  in  Applegate  v.  State,  158  Ind.  123,  63  N.  E.  16,  holding  that  petition 
for  mandamus  to  compel  bank  to  exhibit  books  to  assessor  must  show  that  tax- 
payer failed  to  make  return  for  taxation  of  his  money  on  deposit;  Hart  v.  State, 
161  Ind.  192,  67  N.  E.  996,  holding  that  writ  of  mandamus  to  show  cause  why 
state  treasurer  should  not  be  compelled  ^  pay  certificate  must  show  facts  suffi- 
cient in  law  to  entitle  one  to  writ. 

AIIOT^ance  of  illegal  claim  aa  crime. 

Cited  in  State  v.  Robertson,  23  Ind.  App.  427,  55  N.  E.  491,  holding  allowanoe 
of  illegal  claim  not  crime  under  statute  imposing  penalty  for  failure  to  perform 
duty  prescribed  by  law. 

Caatlnv  decidingr  vote. 

Cited  in  State  ex  rel.  Morris  v.  McFarland,  149  Ind.  274,  39  L.  R.  A.  284, 
49  N.  E.  5,  holding  auditor's  right  to  give  casting  vote  on  tie  by  township  trustees 
not  limited  to  vote  by  ballot. 

Directory    provisions    of    statute. 

Cited  in  Landes  v.  State,  160  Ind.  486,  67  N.  E.  189,  holding  requirement  of 
act  as  to  enrolment,  attestation,  and  approval  by  mayor  of  ordinance,  directory 
only;  Gallup  v.  Schmidt,  154  Ind.  204,  56  N.  E.  443,  holding  statute  requiring 
treasurer  to  report  delinquency  of  executors  in  payment  of  taxes,  directory  as 
to  time. 
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38  L.  R.  A.  834,  TERRY  v.  RICHMOND,  94  Va.  537,  27  S.  E.  429. 
Public   corporation's   liability    for   nevllvence   or   damaves. 

Cited  in  Powell  v.  Wytheville,  95  Va.  75,  27  S.  E.  805,  holding  city  liable 
for  filling  depression  without  providing  outlet  for  drainage;  Maia  v.  Eastern 
State  Hospital,  97  Va.  511,  47  L.  R.  A.  578,  34  S."  E.  617,  denying  liability  of 
hospital  corporation  for  negligently  causing  death  of  patient  by  caving-in  of 
excavation;  Jones  v.  Williamsburg,  97  Va.  724,  47  L.  R.  A.  299,  34  S.  E.  883, 
denying  city's  liability  for  injury  to  person  struck  by  bicycle  rider  by  reason  of 
failure  to  enforce  ordinance  prohibiting  riding  on  walks. 

Cited  in  footnote  to  Duncan  v.  Lynchburg,  48  L.  R.  A.  331,  which  denies  city's 
liability  for  nuisance  by  pollution  of  water  in  unauthorized  operation  of  rock 
quarry  outside  city  limits. 

38  L.  R.  A.  837,  TRADEMEN'S  NAT.  BANK  v.  LOONEY,  99  Tenn.  278,  63  Am. 

St.  Rep.  830,  42  S.  W.  149. 
SSQvltlea  In  note  Indorsed  by  trvateo* 

Cited  in  footnote  to  Grafton  Nat.  Bank  v.  Wing,  43  L.  R.  A.  831,  which  denies 
personal  liability  of  executor  indorsing  paper  in  name  of  estate,  describing  him- 
self as  executor. 

"Wbo  are  bona  fldo  pvrcbaaera* 

Cited  in  footnote  to  Lamson  v.  Beard,  45  L.  R.  A.  822,  which  holds  broker 
taking  from  bank  president  drafts  signed  by  him  for  individual  debt  not  bona 
fide  purchaser. 

38  L.  R  A.  843,  BANK  OF  GILBY  v.  FARNSWORTH,  7  N.  D.  6,  72  N.  W.  901. 

38  L.  R,  A.  847,  NEASHAM  v.  McNAIR,  103  Iowa,  695,  64  Am.  St.  Rep.  202,  72 

N.  W.  773. 
Wbat  are   fanilly  espeniie*. 

Cited  in  Houghteling  v.  Walker,  100  Fed.  264,  holding  rent  of  house  leased 
by  husband  and  occupied  i)y  himself  and  wife,  family  expense. 

38  L.  R.  A.  849,  CHICAGO  v.  WARD,  169  111.  392,  61  Am.  St.  Rep.  185,  48  N.  E. 

927. 
Reiitrlctlons  aa  applicable   to  nnbrnerved  lands. 

Cited  in  Bliss  v.  Ward,  198  III.  109,  64  N.  E.  705,  holding  that  extension  of 
park  over  submerged  lands  subjects  them  to  park  restrictions  as  to  buildings. 

Rlffbt    to    follow    accretions. 

Cited  in  note  (51  L.  R.  A.  425)  on  right  to  follow  accretions  across  division 
line  previously  submerged  by  action  of  water. 

Title  to  Islands* 

Cited  in  note  (58  L.  R.  A.  677)  on  title  to  islands. 

Restrictions  relating  to  dedicated  land. 

Cited  in  Chicago  City  R.  Co.  v.  Montgomery,  Ward  &  Co.  76  111.  App.  541, 
dissolving  injunction  against  erection  of  trolley  road  on  street  alleged  to  be 
part  of  park  trust  property;  Manson  v.  South  Bound  R.  Co.  64  S.  C.  121,  41 
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S.  E.  832,  denying  injunction  to  nonabutting  owners  against  condemnation  of 
park  for  railroad  purposes. 

Cited  in  footnotes  to  Summers  v.  Beeler,  48  L.  R.  A.  54,  which  holds  restriction 
in  deed  as  to  building  line  not  available  to  prior  grantee  of  other  lot;  Ewertsen 
v.  Gerstenberg,  51  L.  R.  A.  310,  which  denies  injunction  against  encroachment  by 
building  on  space  reserved  for  courtyard  by  common  plat  of  lots. 

Distinguished  in  Chicago  Yacht  Club  v.  Marks,  97  111.  App.  409,  denying  in- 
junction against  erection  of  club  house  on  lake  front,  which  is  no  part  of  trust 
property  subject  to  restrictions  against  erection  of  buildings. 

38  L.  R.  A.  860,  i?e  BEARD,  7  Wyo.  104,  75  Am.  St.  Rep.  882,  50  Pac.  226. 
AnaeMnment   after    InBolrencr* 

Cited  in  Hill  v.  Graham,  11  Colo.  App.  542,  53  Pae.  1060,  holding  assessment 
on  stockholder  in  insolvent  bank  after  his  assignment  for  benefit  of  creditors, 
provable  as  claim  against  assigned  estate. 

38  L.  R.  A.  863,  McLENNAN  v.  McLENNAN,  31  Or.  480,  65  Am.  St.  Rep.  835, 

50  Pac.  802. 
Remarriave  before  expiration  of  •tatntorj^  period. 

Cited  in  Re  Wood,  137  Cal.  141,  69  Pac.  900  (dissenting  opinion),  majority 
holding  marriage  of  divorced  person,  valid  where  contracted,  valid  in  state  before 
expiration  of  year  to  appeal;  Eaton  v.  Eaton,  66  Neb.  682,  60  L.  R.  A.  60S. 
footnote  p.  605,  92  N.  W.  995,  which  holds  absolutely  void,  marriage  by  divorced 
person  during  time  given  to  commence  proceedings  for  reversal. 

Cited  in  footnote  to  Durland  v.  Durland,  63  L.  R.  A.  959,  which  sustains  power 
of  legislature  to  forbid  divorced  persons  remarrying  within  six  months  after 
date  of  decree. 
Conflict   of   laws   a«   to   marriage. 

Cited  in  note  (57  L.  R.  A.  170)  on  conflict  of  laws  as  to  validity  of  marriage. 
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